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COURT  RULES 


SUPREME  COURT  OF  APPEALS  OF  VIRGINIA 


In  the  Supreme  Court  of  Appeals,  bold  at 
the  liibrary  BoUdlng  In  the  qfy  of  Rich- 
mond on  Wednesday,  the  22d  day  of  NoYem- 
ber,  1911: 

"Ordered,  that  from  and  after  this  date 
the  Virginia  Reports  preceding  75  Virginia 
shall  be  numbered  In  the  following  sequence, 
and  they  may  be  so  dted  in  this  and  the  oth- 
er courts  of  the  commonwealth: 


Washlnston 1  Virginia. 
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24 
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And  the  official  reporter  of  the  court  Is 
directed  to  publish  this  order  on  one  of  the 
fronting  pages  of  the  next  two  ensuing  TOlr 
umes  of  the  Virginia  Reports. 
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SWINDEMi  et  al.  t.  SMAW. 

(Supreme  Court  of  North  Carolina.     Sept  13, 

1911.) 

1.  QuiETiWQ  TiTuc  (§  23*)  —  Possession   ov 
Plaintiff— Statutory  Provisions. 

An  action  to  quiet  title  brought  under  Re- 
Yisal  1905,  §  1589,  may  be  brought  by  a  plain- 
tiff who  is  not  in  possession. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  |§  55,  66;   Dec.  Dig.  §  23.*1 

2l  Wills  (|  614*)— Construction— Estates 
Detisei>--Lifb  Bstatb  OB  Pee— "Heirs." 
Testatrix  gave  to  her  husband  "all  my  pos- 
sessions, land,  stock,  farming  implements,  house- 
hold and  kitchen  furniture,  him  all  I  have,  his 
life  time  (if  I  leave  know  heirs),**  with  the  re- 
quest that,  if  testatrix  left  no  heirs,  he  would 
give  ail  to  persons  named.  Held,  that  the  word 
"heirs"  was  to  be  construed  as  meaning  "chil- 
dren," and  that  it  was  the  intention  of  testatrix 
that  the  property  should  go  to  her  husband  for 
life,  then  to  her  children,  should  she  leave  any 
at  her  death,  and  then  over  to  the  persons 
named. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S§  1398-1416;   Dec  Dig.  §  614.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3241-3266;    voL  8»  pp.  7677-767a] 

8.  Quieting  Title  ($  30*)  —  Parties  —  Re- 
maindermen—Heirs  AND  Next  of  Kin. 
In  an  action  to  quiet  title  brought  by  heirs 
at  law  of  a  testatrix  against  her  surviving  hus- 
band in  possession  of  the  property,  as  tenant  for 
life  with  remainder  over,  the  remaindermen 
should  be  made  parties  and  also  the  other  heirs 
and  the  next  of  kin  of  the  testatrix. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Tide,  Cent  Dig.  {§  64r-66;   Dec  Dig.  §  30.*] 

Appeal  from  Superior  Court,  Beaufort 
County;   O.  H.  Allen,  Judge. 

Action  by  George  L.  Swindell  and  others 
against  S.  V.  Smaw.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Ward  &  Grimes,  for  appellant  Nicholson 
dc  Daniel,  for  appellees. 

CLARK,  C.  J.  Mollle  F.  Smaw  died,  leav- 
ing as  her  last  will  and  testament  the  follow- 
ing paper  writing:  "I,  Mollle  S.  Smaw,  while 
in  goo4  health  and  right  mind,  give  unto  my 
husband,  Samuel  V.  Smaw,  all  my  posses- 
sions, land,  stock,  farming  implements,  house- 
bold  and  kitchen  furniture  him  all  I  have, 
bis  life  time  (if  I  leave  know  heirs)  he  must 
pay  all  my  debts,  If  any,  I  leave  him  executor 


to  my  will.  I  will  make  a  request  of  him  if 
I  leave  know  heirs.  I  would  like  for  him  to 
give  all  to  Earnest  and  Myrtle  Swindell,  Myr- 
tle S.«--my  organ  and  watch  and  chain  after 
his  death.  This  Is  my  only  and  last  will  as 
have  settled  all  my  father's  debts  and  payed 
all  the  heirs  I  feel  as  I  can  do  as  I  choose 
with  what  little  I  have.  Signed  this  day, 
June  21st,  1899.  Mollle  S.  Smaw.  [Seal.] 
[Duly  witnessed.]" 

[1]  This  action  Is  brought  by  certain  of  the 
heirs  at  law  of  the  deceased  against  her 
husband  who  is  In  possession  of  the  prop- 
erty to  remove  a  doud  upon  title  under  Re- 
vlsal,  i  1589,  alleging  that  he  Is  claiming  the 
same  in  fee  simple,  whereas  the  alleged  will 
is  void  for  uncertainty,  and  the  defendant  is 
entitled  only  to  a  life  estate  as  tenant  by 
the  curtesy,  or,  at  most,  under  the  will  he 
has  a  life  estate  only.  Such  action  can  now 
be  brought,  though  the  plaintiff  is  not  in 
possession.  Daniels  v.  Baxter,  120  N.  C.  14, 
2i>  S.  B).  635;  McLean  v.  Shaw,  125  N.  C. 
492,  34  S.  E.  634. 

[2]  The  wUl  is  very  inartiflcially  drawn, 
but  we  do  not  think  It  is  so  unmeaning 
as  to  be  void.  The  devise  to  the  husband 
is  specifically  for  "his  life  time,"  and  there 
is  nothing  in  the  will  to  extend  It  beyond 
that  time.  The  request  that  if  she  should 
leave  no  heirs,  she  wishes  him  to  give  all 
to  Earnest  and  Myrtle  Swindell,  does  not 
show  that  she  intended  for  him  to  have  inore 
than  a  life  estate,  but  the  contrary.  It  is 
badly  expressed,  but  the  meaning  is  that  they 
are  to  have  all  her  property  after  her  hus- 
band's death  if  she  should  die  leaving  no 
heirs.  By  the  word  "heirs"  she  evidently 
meant  "children,"  which  is  not  an  unusual 
use  of  the  word  among  those  who  do  not 
know  its  technical  meaning  in  the  law.  The 
testatrix  intended  by  this  wlU,  as  we  under- 
stand it,  that  the  property  should  go  to  her 
husband  for  life,  then  to  her  children  should 
she  leave  any  at  her  death,  and,  if  none, 
then  over  to  Earnest  and  Myrtle  Swindell, 
with  a  special  provision  that  Myrtle  should 
have  her  organ  and  watch  and  chain. 

In  Hauser  v.  Graft,  134  N.  C.  319,  46  S.  E. 
756,  as  to  an  item  in  a  wUl  very  similar  to 
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this*  where  there  was  a  devlae  of  property  to 
A.  for  life,  and,  shonld  A.  die  without  leav- 
ing children,  then  over  to  the  testator's  heirs, 
the  court  held  that  A.  held  a  life  estate  with 
a  remainder  to  the  children.  This  has  been 
cited  and  apprpved  in  Wilkinson  ▼.  Boyd* 
136  N.  0.  47,  48  S.  B.  516;  Anderson  v.  Wil- 
kins,  142  N.  a  161,  55  S.  K  272,  0  K  R.  A. 
(N.  S.)  1145;  Cox  t.  Jemigan,  154  N.  a  684, 
70  S.  B.  949. 

[3]  Earnest  and  Myrtle  Swindell  should 
have  been  made  parties  to  this  proceeding. 
But,  as  the  decision  is  in  their  favor,  we  do 
not  hold  the  case  up  till  they  are  made  par- 
ties. When  the  case  goes  back  for  final  judg- 
ment below,  upon  the  facts  agreed,  It  will  be 
well  to  have  them  made  parties,  also  any  oth- 
er heirs  and  next  of  kin  of  the  testatrix,  if 
any,  who  are  not  already  parties  to  this  ac- 
tion. 

Beversed. 

(156  N.  C.  10) 

BIXIS  V.  TBUSTEXBS  OF  GRADED 
SCHOOL  OF  OXFORD. 

(Sapreme  Court  of  North  Carolinai     S^^t.  13» 

1911.) 

Is  Schools  ▲hd  Bohool  Distbicis  (S  90^>- 

AUTHOBITT  TO  ObKATS. 

While  the  Legislature  may  create  special 
public  quasi  corporatioos  such  as  graded  school 
districts  and  give  them  power  to  contract  debts, 
leyy  taxes,  eta,  the  constitutional  restrictions 
as  to  municipal  indebtedness  and  as  to  exercise 
of  the  powers  granted  must  be  observed. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  Dec.  Dig.  f  90.*] 

2.  Schools  and  School  Districts  (t  97*)— 
Indebtedness  —  Constitutional     Limtta- 

TIONS-<"NecESSABT   BXPENSB*'— **MT7NIGIPAL 
GOBPOBATION." 

Graded  school  districts  are  public  quasi 
corporations  within  the  term  "municipal  corpo- 
ration," as  used  in  Const  art  7,  f  7,  prohib- 
iting any  city,  town,  or  other  municipal  coz^ 
poration  from  contracting  debts  except  for  nec- 
essary expenses,  unless  bv  vote  of  the  qualified 
voters;  so  that  a  gradea  school  district  could 
not  issue  bonds  to  erect  a  school  building  unless 
their  issue  was  approved  by  a  majority  of  the 
qualified  voters;  the  erection  of  a  school  build- 
ing not  being  a  "necessary  expense"  within  sec- 
tion 7. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  |  97.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4620-4627 ;  voL  8,  p.  7726 ;  voL  5, 
pp.  4715-4716.] 

8.  Schools  and  School  Distbicts  (S  108*)— 
Municipal  Indebtkdness— Patmbnt^^ax- 

ATION. 

The  payment  of  bonds  issued  by  a  graded 
school  district  of  a  town  for  erecting  a  school 
building  may  be  enforced  by  appropriate  tax- 
ation, whether  they  expressly  provide  for  that 
means  of  payment  or  not,  and  irrespective  of 
whether  the^  are  secured  by  a  mortgage  on  the 
school  buildmg. 

[Ed.  Note.— For  other  cases,  see  Schpols  and 
School  DisUicts,  Dec.  Dig.  |  108.*]' 

Appeal,  from  Superior  Oourt»  Qranville 
County ;  O.  H.  Allen,  Judge. 


Suit  by  S.  y.  Ellis  against  the  Trustees  of 
the  Graded  School  of  Oxford,  N.  C.  From  a 
Judgment  dissolving  a  temporary  injunction 
restraining  the  issuance  and  sale  of  bonds, 
plaintiff  appeals.     Reversed. 

Defendants,  the  Ttustees  of  the  Graded 
School  of  the  Town  of  Oxford,  N.  GL,  Incorpo- 
rated, having  determined  to  issue  bonds  to 
the  amount  of  $20,000  as  a  debt  of  said  Grad- 
ed School  District,  Incorporated,  and  having 
advertised  same  for  sale,  the  plaintiff,  a  dti- 
sen  and  taxpayer  of  the  town,  instituted  the 
presoit  action  to  restrain  the  said  bond  is- 
sue, claiming  that  said  proposed  action  was 
unlawful  because  the  proposition  had  not 
been  approved  by  the  vote  of  the  people. 
The  court,  being  of  opinion  that  the  board 
on  the  facts  presented  had  the  power  to  is- 
sue and  sell  the  bonds,  gave  Judgment  that 
the  preliminary  restraining  order  be  dissolv- 
ed, and  that  the  trustees  be  allowed  to  pro- 
ceed, whereupon  plaintiff  excepted  and  ap- 
pealed to  the  Supreme  Court 

Graham  &  Devin,  for  appellee 

HOK0,  J.  On  the  hearing  it  was  made 
to  appear  that  the  General  Assembly  by 
chapter  333,  Laws  1003,  had  incorporated  the 
graded  school  district  of  the  town  of  Ox- 
ford, conferring  upon  the  board  of  trustees 
the  power  of  general  supervision  and  con- 
trol of  school  matters  within  said  district, 
and  among  other  things  making  provision  as 
follows:  "The  said  Board  of  Graded  School 
Trustees  hereby  created  shall  be  a  body  pol- 
itic and  corporate,  by  the  name  and  style 
of  the  Board  of  Graded  Scdiool  Trustees  of 
the  Town  of  Oxford,  and  by  that  name  shall 
be  capable  of  receiving  gifts  and  grants,  pur- 
chaif^g  and  holding  real  and  personal  prop- 
erty, selling,  mortgaging  and  transferring 
the  same  for  school  purposes,  and  of  prose^ 
cuting  and  defending  suits  for  or  against  the 
corporation  hereby  created.  Conveyances  to 
said  board  shall  be  to  it  and  its  successors  in 
office,  and  all  deeds,  mortgages  and  other 
agreements  affecting  real  estate  and  personal 
property  shall  be  deemed  sufficiently  execut- 
ed when  signed  by  the  chairman  of  said 
Board  of  Graded  School  Trustees  and  atr 
tested  by  the  secretary."  Section  6.  The 
act  conferring  power  also  to  levy  a  tax  not 
exceeding  80  cents  on  the  hundred  dollars 
valuation  of  property  and  90  cents  on  the 
polls  for  the  support  of  the  graded  schools 
of  the  district  had  been  duly  submitted  and 
approved  by  a  vote  of  the  people  of  the  dis- 
trict as  directed  by  the  statute  itself,  and  in 
accord  with  constitutional  requirement  In 
the  case  agreed  the  tacts  pertinent  to  the 
inquiry  are  further  stated  as  follows:  (4) 
"That  by  chapter  108,  Pr.  Laws  1911,  leg^ 
lative  authority  was  granted  to  defendant 
board  to  issue  bonds  for  the  erection  of  a 
graded  school  building  In  said  town  for  school 
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ptirpofles,  said  act  of  1911.  setting  out  tho 
maimer  thereof,  with  authority  to  execute 
deed  of  trust  on  said  property  to  secure 
same.  This  act  of  1911  does  not  provide  for 
any  tax  levy  in  addition  to  that  provided  by 
the  act  of  1903.  *  *  *  It  is  agreed  that 
the  act  of  1911  may  be  read  in  full  as  if  in- 
serted here.  •  •  ♦  (5)  That  no  election 
was  provided  or  held  under  said  act  of  1911. 
(6)  That  the  defendant  board  has  advertised 
for  sale,  and  is  now  offering  for  sale,  $20,000 
in  bonds  executed  by  said  board,  and,  unless 
restrained,  will  issue  said  bonds  as  t^e  obli- 
gation of  said  board."  On  these  facts  the 
court  Is  of  opinion  that  the  bonds  in  ques- 
tion would  not  be  valid  obligations  of  the 
sdiool  district,  and  that  their  issue  in  the 
form  as  now  proposed  should  be  permanently 
enjoined. 

[1]  While  it  Is  now  well  established  with  us 
that  the  ''Legislature  may  create  special  pub- 
lic quasi  corporations  for  governmental  pur- 
poses in  designated  portions  of  the  state  ter- 
ritory," and  "confer  upon  them  power  to  con- 
tract debts,  levy  taxes,"  etc.  (Trustees  of 
YoungsvUle  Township  v.  Webb,  155  N.  C.  879^ 
71  S.  EL  520),  it  is  also  as  fully  recognized 
that,  when  in  the  exercise  of  such  power  a 
given  district  has  been  created,  the  restric- 
tions and  limitations  provided  by  the  Con- 
stitution in  reference  to  municipal  indebted- 
ness and  as  to  the  methods  and  powers  of 
taxation  of  such  corporations  must  be  ob- 
served (Smith  V.  School  Trustees,  141  N.  O. 
143,  53  S.  E.  524).  In  article  7,  §  7,  Const, 
this  being  the  section  more  directly  relevant 
to  this  Inquiry,  it  Is  provided  "that  no  coun- 
ty, city,  town  or  other  municipal  corporation 
shall  contract  any  debt,  pledge  its  faith  or 
loan  its  credit,  nor  shall  any  tax  be  levied 
or  contracted  by  any  officers  of  the  same,  ex- 
cept for  the  necessary  expenses  thereof  un- 
less by  a  vote  of  the  majority  4^  the  quali- 
fied voters  therein." 

[2]  And  the  doctrine  as  above  stated  in 
reference  to  this  and  other  restrictive  provi- 
sions of  the  Constitution  which  ^re  appli- 
cable will  be  found  very  well  stated  in  the 
third  and  fourth  headnotes  of  Smith  v. 
Sdiool  Trustees,  supra,  as  follows:  "(3)  The 
Legislature  can  create  a  specific  school  dis- 
trict within  the  precincts  of  a  county,  incor- 
porate its  controlling  authorities,  confer  up- 
on them  certain  governmental  powers,  and, 
when  accepted  and  sanctioned  by  a  vote  of 
the  qualified  electors  within  the  prescribed 
territory  as  required  by  our  Constitution  (ar- 
ticle 7,  )  7),  may  delegate  to  such  authorities 
powm:  to  levy  a  tax  and  issue  bonds  in  fur- 
therance of  the  corporate  purpose.  (4)  School 
districts  are  public  quasi  corporations,  in- 
cluded in  the  term  'municipal  corporations' 
as  used  in  article  7,  {  7,  of  our  Constitution, 
and  so  come  within  the  express  provisions 
of  section  7,  that  *no  county,  city,  town  or 
other  municipal  corporation  shall  contract 
any  debt,  pledge  its  faith,  or  loan  its  credit, 
etc;  nor  shall  any  tax  be  levied,  etOt  unless 


by  a  vote  of  the  majority  of  the  qualified 
voters  therein.'  And  the  principle  of  uni- 
formity is  estaUished  and  required  by  sec- 
tion 9  of  this  article." 

Again,  in  Hollowell  v.  Borden,  148  N.  C, 
256,  61  S.  m  638,  it  was  held:  "(1)  A  legaUy. 
qualified  board  of  trustees  of  the  graded 
schools  of  a  town  is  a  municipal  corporation 
within  the  meaning  and  purport  of  article  7, 
§  7,  of  the  State  Constitution.  (2)  The  ex- 
pense of  a  public  school  system  of  a  town 
is  not  a  necessary  municipal  expense,  and  a 
bond  issue  to  pay  a  debt  contracted  for 
that  purpose,  to  be  constitutional,  must  be 
submitted  to  a  vote  of  the  qualified  voters  of 
the  township."  The  erection  of  this  school 
building,  therefore,  not  being  a  necessary  ex- 
pense within  the  meaning  of  the  constitu- 
tional provision,  it  follows  from  these  and 
other  decisions  of  similar  import  that  the 
proposed  indebtedness  could  not  be  lawfully 
incurred  "unless  approved  by  a  majority  of 
the  qualified  voters  of  the  school  district" 
It  is  insisted  for  defendants  that,  although 
no  election  has  been  had.  and  none  provided 
lor  under  the  statute  of  1911,  the  power  was 
conferred  by  the  former  statute,  to  wit,  chap- 
ter 333,  Laws  1903,  which  was  submitted  to 
and  approved  by  the  voters,  and  this  by  vir- 
tue of  that  clause  in  the  act  by  which  trus- 
tees were  authorized  to  ''purchase  and  hold 
real  and  personal  property  and  to  sell,  mortr 
gage  and  transfer  the  same  for  school  pur- 
poses," but  the  position  in  our  opinion  can- 
not be  sustained.  It  may  be  that,  if  the 
proposition  now  presented  was  to  issue  these 
bonds,  secure  the  same  by  a  mortgage  on  the 
building,  and  with  the  stipulation  that  the 
owner  could  in  no  event  hold  the  municipali- 
ty for  any  sum  greater  than  could  be  real- 
ized by  foreclosure  sale  under  the  mort- 
gage, the  authority  to  mortgage  contained  in 
the  act  of  1903  would  suffice;  but  such  Is  not 
the  proposition  embodied  in  the  case  agreed. 
There  is  no  allegation  that  this  indebtedness 
shall  be  restricted  to  the  proceeds  of  the 
mortgage.  We  do  not  find  it  stated  that  a 
mortgage  is  even  intended. 

[3]  On  the  contrary,  these  bonds,  to  the 
amount  of  $20,000,  whether  secured  by  a 
mortgage  on  the  building  or  not,  are  to  con- 
stitute a  valid  municipal  Indebtedness,  and, 
where  this  is  true,  it  is  very  generally  held 
that  payment  may  be  enforced  by  appropri- 
ate taxation,  and  this  whether  provision  Is 
expressly  made  for  such  taxation  or  not. 
City  of  Charlotte  v.  Shepard,  122  N.  C.  602, 
29  S.  EX  842;  1  Abbott  on  Municipal  Corpora- 
tions, p.  360.  In  the  last  citation  the  gen- 
eral principle  is  expressed  as  follows:  ''Cor- 
porate Indebtedness  legally  incurred  for  a 
public  purpose  by  the  corporation  in  its  ca- 
pacity as  a  public  or  governmental  agent  is 
generally  paid  through  the  imposition  and 
collection  of  taxes,  and,  as  will  be  noted  in 
a  succeeding  section  (310),  the  payment  of  a 
valid  indebtedness  is  considered  a  public  pur- 
pose»  and  one  authorizing  soch  actioiL    In 
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the  absence  of  a  constitutional  or  statutory 
limitation  upon  the  power  to  tax,  the  grant- 
ing of  the  authority  to  Incur  an  Indebted- 
ness impliedly  authorizes  the  levy  of  taxes 
sufiicient  to  pay  the  debt  and  the  inter- 
est as  it  becomes  due  (311).  Though  some 
few  cases  hold  to  the  contrary,  the  weight 
of  authority  is  sustained  by  the  better  rea- 
son." A  statute  conferring  power  to  cre- 
ate a  debt  to  be  secured  by  mortgage  on  a 
specific  piece  of  property  in  its  ordinary 
management  Is  a  yery  different  proposition 
from  the  power  to  contract  for  a  large  mu- 
nicipal Indebtedness,  enforceable  by  taxation 
on  all  the  property  in  a  given  district  A 
voter  might  very  well  be  disposed  to  approve 
the  one,  and  be  entirely  opposed  to  the  oth- 
er. We  are  of  opinion,  therefore,  that  the 
proposed  bond  issue  comes  directly  within 
the  provisions  of  article  7,  S  7,  of  the  Con- 
stitution, that  no  vote  of  the  people  has  been 
had  thereon,  and  that  the  issue  in  the  form 
as  now  proposed  should  be  permanenUy  en- 
joined. 

There  is  error,  and  this  will  be  certified 
that  judgment  shall  be  entered  according  to 
this  opinion. 

Reversed* 


OK  N.  c.  3) 

SUTTON  V.  LYONS  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  13, 

1911.) 

1.  Master  and  Servant  (§  284*)— Action  fob 
Injuries— Question  tor  Jury. 

On  the  evidence  in  an  action  for  personal 
injuries  the  question  as  to  whether  defendant 
owned  and  operated  the  mill  in  which  plaintiff 
was  injured  while  at  woxk  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  284.*] 

2.  Property  (§  9*)— Evidence  as  to  Title. 

Evidence  of  the  possession  of  personal  prop- 
erty is  evidence  of  title,  in  the  absence  of  other 
proof. 

[Ed.  Note. — For  other  cases,  see  Property, 
Dec  Dig.  §  9  ;•   Evidence,  Cent  Dig.  §  78.] 

3.  Master  and  Servant  (§  330*)— Action  for 
Injuries— Burden  of  PROOi^-NBOLiGENCE. 

Where  plaintiff  has  suffered  an  injury  from 
the  negligent  management  of  a  vehicle  such  as 
a  boat,  car,  or  carriage,  it  is  sufficient  prima 
facie  evidence  that  the  negligence  was  imput- 
able to  the  defendant,  and  showed  that  he  was 
the  owner  of  the  thing,  without  proving  affirm- 
atively that  the  person  in  charge  was  the  de- 
fendant's servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1270-1272;  Dec  Dig.  § 
330.*] 

4.  Principal  and  Agent  (§  22*)— Evidence 
OF  Agency— Declarations  of  Agent. 

In  an  action  for  injuries,  the  plaintiff,  for 
the  purpose  of  showing  that  the  person  who 
managed  a  mill  situated  on  defendant's  land  was 
defendant's  agent,  offered  defendant's  tax  list 
for  a  certain  vear  signed  by  such  manager  as 
"agent"  Held,  that  ttie  tax  list  amounted  to 
no  more  than  a  declaration,  and  that,  as  an 
agency  must  be  proved  aliunde,  the  declarations 
of  the  alleged  agent  both  as  to  the  establishment 


of  the  agency  and  the  naturfe  and  extent  of  his 
authority  were  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §  40;    Dec.  Dig.  f  22,*] 

5.  Principal  and  Agent  {^  21*)— Evidence 
OF  Agency— Testimony  of  Agent  Under 
Oath. 

Agency  nu^y  be  shown  by  the  testimony  of 

the  agent  under  oath. 

[Ed.  Note.—For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  39;    Dec.  Dig.  {  21.*] 

Appeal  from  Superior  Court,  Currituck 
County;   Justice,  Judge. 

Action  by  H.  V.  •Sutton  against  Hannah 
Lyons  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    New  trial. 

The  plaintiff  alleges  that  he  was  injured 
by  the  negligence  of  the  defendant  on  the 
7th  of  August,  1906»  -while  working  at  her 
mill,  and  that  the  negligence  consisted  In  a 
defect  in  the  machinery.  The  defendant  de- 
nies negligence,  and  also  denies  that  she  was 
the  owner  of  the  mill,  or  that  she  operated  it 
The  defendant  admits  In  her  answer  that  the 
mill  is  located  on  her  land,  and  that  it  was 
engaged  in  sawing  some  of  the  timber  on  the 
land,  but  that  it  has  not  been  In  operation 
for  12  months.  The  defendant  further  al- 
leges that  the  plaintiff  was  a  trespasser  in 
going  upon  said  premises,  and  that  he  was 
there  contrary  to  the  express  orders  and  di- 
rections of  the  defendant  It  was  in  evi- 
dence that  W.  J.  Tate  managed  the  mill,  and, 
for  the  purpose  of  showing  that  he  was  agent 
of  the  defendant  Lyon,  the  plaintiff  offered 
in  evidence  the  tax  list  of  the  plaintiff  for 
the  year  1906,  signed  "W.  J.  Tate,  agent,*' 
which  was  excluded,  and  the  plaintiff  ex- 
cepted. There  was  some  evidence  of  negli- 
gence, and  that  this  was  the  cause  of  the 
plaintiff's  injury,  but  his  honor,  being  of 
opinion  that  there  was  no  evidence  that  the 
defendant  Lyon  was  the  owner  of  the  mill 
and  operated  it,  entered  a  judgment  of  non- 
suit on  motion  of  the  defendant,  and  the 
plaintiff  excepted  and  appealed. 

W.  M.  Bond  and  Ward  &  Grimes,  for  ap- 
pellant J.  C.  B.  Ehringhaus  and  E.  F.  Ayd* 
lett,  for  appellees. 

• 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1]  In  our  opinion  there  wflts  evi- 
dence fit  to  be  submitted  to  the  jury.  It  is 
not  conclusive  in  its  nature,  and  may  be 
weakened  or  strengthened,  when  all  the  facts 
are  developed.  The  size  of  the  mill,  and 
whether  easily  moved  from  one  place  to  an- 
other, would  be  material  circumstances.  The 
admission  that  she  is  the  owner  of  the  land 
on  which  the  mill  is  located  is  some  evidence 
that  she  is  the  owner  of  the  mill. 

[2]  If  afilxed  to  the  soil,  it  would  be  a  part 
of  the  land,  nothing  else  appearing,  and,  if 
not  and  it  was  personalty,  the  fact  that  it  is 
on  her  land  is  evidence  of  possession,  and 
evidence  of  the  possession  of  personalty  ia 
evidence  of   title,   in  the  absence  of  other 
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proof.  There  Is  also  evidence  fhat  the  de- 
fendant was  exercising  dominion  over  the 
property,  as  she  says  she  had  given  direction 
for  the  plaintiff  to  stay  off  the  premises. 
The  circumstance  that  the  mill  "is  situated" 
on  the  land,  and  '^has  not  been  in  operation 
during  the  past  twelve  months,"  is  entitled 
to  some  weight,  as  ordinarily  valuable  prop- 
erty, not  in  use,  Is  not  left  so  long  on  the 
land  of  another. 

[3]  If  there  is  evidence  that  the  defend- 
ant is  the  owner  of  the  mill  on  her  land,  and 
sawing  her  timber,  this  could  be  considered 
by  the  jury  on  the  question  of  the  operation 
of  the  mill.  "Where  the  plaintiff  has  suffer- 
ed an  injury  from  the  negligent  management 
of  a  vehicle,  such  as  a  boat,  car,  or  carriage, 
it  is  sufficient  prima  facie  evidence  that  the 
negligence  was  imputable  to  the  defendant  to 
show  that  he  was  the  owner  of  the  thing, 
without  proving  affirmatively  that  the  person 
In  charge  was  the  defendant's  servant  It 
lies  with  the  defendant  to  show  that  the 
person  in  charge  was  not  his  servant,  leaving 
him  to  show,  if  he  can,  that  the  property  was 
not  under  his  control  at  the  time,  and  that 
the  accident  was  occasioned  by  the  fault  of  a 
stranger,  an  independent  contractor  or  other 
person,  for  whose  negligence  the  owner 
would  not  be  answerable.  1  Sherm.  and 
Redf.  Neg.  71.  Any  other  rule,  especially 
where  persons  are  dealing  with  corporations 
which  can  act  only  through  agents  and  serv- 
ants, would  render  it  almost  impossible  for 
a  plaintiff  to  recover  for  injuries  sustained 
by  defective  machinery  or  negligent  use  of 
machinery."  Midgette  v.  Manufacturing  Co., 
150  N.  C.  341,  64  S.  E.  8. 

[4]  The  abstract  of  taxes  was  not  admis- 
sible in  evidence.  It  was  offered  to  show 
that  Tate  was  the  agent  of  the  defendant, 
but  it  amounted  to  no  more  than  a  declara- 
tion, and  an  agency  cannot  be  proved  in  this 
way.  "That  an  agency  must  be  proved  ali- 
unde the  declarations  of  the  alleged  agent  is 
elementary  law,  and  this  is  true  both  as  to 
the  establishment  of  the  agency,  and  the  na- 
ture and  extent  of  the  authority."  West  v. 
Grocery  Co.,  138  N.  C.  168,  50  S.  E.  566. 

[5]  It  may,  however,  be  established  by  the 
testimony  of  the  agent  under  oath.  Machine 
Co.  V.  Seago,  128  N.  C.  160,  38  S.  E.  805. 

The  judgment  of  nonsuit  is  set  aside,  and 
A  new  trial  ordered. 

New  triaL 

(166  N.  C.  19) 

OWENS  et  nx.  v.  HORNTHAIi  et  al. 

(Suprenie  Court  of  North  Carolina.     Sept  13, 

1911.) 

1.  liiHiTATiON  or  Actions  (8  85*)  — Stat  — 
Absence  of  Mortgagee  from  State. 

While  in  ejectment  the  absence  of  the  own- 
er from  the  state  does  not  suspend  limitations 
where  there  is  a  tenant  in  possession  against 
whom  the  action  may  be  brought,  ejectment  be- 
ing a  possessory  action,  a  suit  to  vacate  a  mort- 


gage foreclosure  sale  for  fraud  Is  equitable,  and 
the  mortgagees  making  the  sale,  of  whom  an  ac- 
counting for  rents  and  profits  is  sought,  are 
necessary  parties,  so  that  the  absence  of  one  of 
them  from  the  state  would  stay  limitations; 
Revisal  1905,  $  391,  subsec.  4,  requiring  an  ac- 
tion for  the  redemption  of  a  mortgage  where 
the  mortgagee  has  been  in  possession  to  be 
brought  within  10  years,  applying. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i§  449-455;  Dec.  Dig.  f 
85.*] 

2.  Mobtgages  (§  516*)—FoBEcxosuR»— Fraud 
—Relationship  of  Pttbchaseb. 

No  presumption  of  fraud  arises  because  a 
purchaser  at  a  mortgage  foreclosure  sale  is  the 
son  of  one  and  the  nephew  of  another  of  the 
mortgagees. 

[Ed.  Note.>-For  other  cases,  see  Mortgages, 
Deo.  Dig.  I  Gie.*] 

3.  Mortgages  (f  529*)--Salx  Under  Fobb- 
CLOSUBE  —  Annulling  —  Actions  —  Suf- 
FiciENCT  of  Evidence— Fraud. 

In  an  action  to  set  aside  a  mortgage  fore- 
closure sale  on  the  ground  that  the  purchaser 
purchased  for  the  mortgagees,  evidence  held  to 
present  a  question  for  the  juzy  as  to  whether 
the  sale  was  fraudulent. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  f  529.*] 

4.  Mortgages  (8  529*)  —  Sale  —  Vacating — 
Admission  of  Evidence. 

In  a  suit  to  set  aside  a  mortgage  fore- 
closure sale  for  fraud  and  for  an  accounting  for 
rents  and  profits,  deeds  for  timber  sold  from  the 
land  by  the  purchaser  were  admissible  on  the 
issue  of  accounting  as  tending  to  show  the 
amount  received  for  the  timber. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  529.*] 

5.  Mortgages  (}  653*)  —  Sale  —  Vacating — 
Relief— Accounting. 

If  a  mortgage  foreclosure  sale  was  void  for 
fraud,  the  relation  of  mortgagor  and  mortgagee 
continued,  and  the  mortgagee  who  purchased 
from  the  purported  purchaser  must  account  for 
money  received  from  timber  sold  from  the  land 
after  the  attempted  foreclosure,  though  the  tim- 
ber had  at  that  time  greatly  increased  in  value. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1518;    Dec  Dig.  (  553.*] 

6.  Mortgages  (§  529*)  —  Sale  —  Vacating — 
Proceedings— Burden  of  Proof. 

In  a  suit  by  the  mortgagor's  heir  to  vacate 
a  mortgage  foreclosure  sale  for  fraud,  the  bur- 
den of  showing  fraud  was  upon  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  629.*] 

7.  Trial  (|  296*)  —  Instbuctionb  —  Cubs  or 
Error. 

In  an  action  in  which  the  burden  was  upon 
plaintiff  to  prove  an  issue,  error  in  a  charge 
that  **the  whole  evidence  of  the  plaintiff  makes 
out  a  prima  facie  case"  was  not  prejudicial 
where  tne  court  further  charged  that  plaintifTs 
evidence  was  to  po  to  the  jury  for  what  it  was 
worth,  and  it^  with  the  evidence  of  the  defend- 
ant, is  left  with  the  jury,  the  burden  of  proving 
the  issue  being  on  the  plaintiff. 

[EVl.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  §§  705-713 ;    Dec  Dig.  §  296.*] 

Appeal  from  Superior  Court,  Washington 
County;   Ward,  Judge. 

Action  by  Lf.  L.  Owens  and  wife  against 
L.  H.  Hornthal'  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 
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Mn.  Caroline  B.  Hllliaid  was  the  owner 
of  a  balf  interest  in  tbe  lands  set  ont  In 
complaint  known  as  the  ''Polly  Garrett 
lands.*'  On  February  13,  1885,  Caroline  B. 
Hilliard  and  her  husband,  X  P.  Hllliard, 
executed  a  mortgage  on  said  one-half  inter- 
est to  the  defendant  L.  H.  Homthal  and  his 
copartner,  L.  Homthal.  The  mortgage  had 
the  usual  power  of  sale.  Ix  H.  Homthal 
afterwards  acquired  the  Interest  of  ^  broth- 
er and  comortgagee.  After,  said  mortgage 
was  executed,  the  said  Caroline  B.  Hilliard, 
the  owner  of  the  one-half  interest,  died, 
leaving  four  children,  the  feme  plaintiff  be- 
ing one,  and  therefore  the  owner  by  descent 
of  a  one-eighth  interest  in  said  lands.  On 
March  2,  1896,  in  default  of  payment,  the 
mortgagees  sold  the  land  under  the  power 
contained  in  the  mortgage  at  the  courthouse, 
when  Ii.  P.  Homthal,  son  of  L.  H.  and  neph- 
ew of  L.  Homthal,  became  the  purchaser  at 
$1,000,  the  mortgagees  executing  a  deed  to 
him  dated  March  2,  1896.  By  deed  dated 
March  27,  1896,  for  a  recited  consideration 
of  $1,000,  Jm  p.  Homthal  reconveyed  the  land 
to  the  two  mortgagees,  L.  H.  and  L.  Horn- 
thai.  The  plaintiff  brings  this  action  to  set 
aside  the  sale  (claiming  that  it  was  fraudu- 
lent and  void  and  that  L.  P.  Homthal  pur- 
chased for  the  mortgagees),  and  for  an  ac- 
counting of  rents  and  profits. 

The  court  submitted  these  issues: 

^(1)  Does  the  defendant  L.  H.  Homthal 
hold  one-eighth  Interest  in  the  .Polly  Garrett 
tract  of  land  mentioned  in  the  pleadings  as 
mortgagee  for  the  plaintiff?    Answer:  Yes. 

"(2)  What  is  the  amount  now  due  on  said 
one-eighth  interest  to  the  defendant  on  said 
mortgage?  Answer:  One-fourth  of  $3,182.- 
14-$795.54. 

"(3)  What  is  the  net  aggregate  rental  on 
said  one-eighth  interest  since  March  2,  1896? 
Answer:   $505. 

"(4)  What  is  one-eighth  value  of  timber 
sold  by  said  defendant  from  said  land?  An- 
swer:  $518.75. 

"(5)  Is  said  cause  of  action  barred  by  the 
statute  of  limitation?    Answer:  No.'* 

There  was  a  motion  for  new  trial,  which 
was  refused.  From  the  Judgment  rendered, 
defendants  appealed. 

B.  F.  Aydlett,  for  appellants.  W.  M.  Bond, 
W.  M.  Bond,  Jr.,  and  Ward  &  Grimes,  for 
appellees. 

BROWN,  J.  1.  It  is  contended  by  defend- 
ants that  the  cause  of  action  is  barred  by 
the  statute  of  limitations. 

The  undisputed  evidence  shows  that  on 
March  2,  1896,  the  date  of  the  attempted 
foreclosure,  the  feme  plaintiff,  the  owner  of 
the  one-eighth  interest,  was  married  and  a 
minor,  and  continued  under  disability  be- 
yond 1898;  that  in  1897  or  1898  both  mort- 
gagees removed  to  Norfolk,  and  have  never 
resided  in  this  state  since.    The  defendants' 


evidence  establishes  that  the  mortgagees  and 
those  claiming  under  them  have  been  In  pos- 
session of  the  lands  since  the  sale  March  2, 
1896. 

[1]  It  is  supposed  that  the  absoice  of  the 
defendant  Homthal  from  the  state  does  not 
prevent  the  running  of  the  statute.  It  Is 
true  that  in  an  action  of  ejectment,  where 
there  is  a  tenant  or  person  in  possession, 
against  whom  action  may  be  brought,  the  ab- 
sence of  the  true  owner  from  the  state  does 
not  suspend  the  running  of  the  statute.  Mc- 
Farland  v.  Comwell,  151  N.  O.  428,  66  S.  E. 
454.  That  is  because  ejectment  is  a  posses- 
sory action  and  may  be  maintained  against 
the  person  in  possession.  But  this  proceed- 
ing is  essentially  equitable  in  its  nature,  and 
the  mortgagees  who  made  the  sale  and  who 
are  asked  to  account  for  rents  and  profits 
are  necessary  parties.  It  is  governed  by  Re- 
visal  1905,  S  391,  subsec.  4.  The  point  Is  ex- 
pressly ruled  in  McFarland  v.  Comwell,  su- 
pra. 

2.  It  is  contended  that  his  honor  erred  in 
denying  the  motion  to  nonsuit  because  there 
is  no  evidence  that  the  mortgagees  purchased 
the  land  at  their  own  sale  through  L.  P. 
Homthal. 

[2]  Although  he  is  the  son  of  one  and  the 
nephew  of  the  other  mortgagee,  no  presump- 
tion of  fraud  arises  because  of  such  relation- 
ship. There  are  cases  which  support  such 
presumption  when  a  deed  for  his  property  is 
made  by  one  in  failing  circumstances  to  a 
near  relative.  Lee  v.  Pearce,  68  N.  C.  76; 
Smith  V.  Moore,  149  N.  C.  198,  62  S.  B.  892. 

But  no  such  presumption  arises  because  of 
the  sole  fact  that  a  son  of  full  age  buys  un- 
der a  mortgage  sale  made  by  his  father,  the 
mortgagee.  We  do  not  understand  his  honor 
to  have  held  to  the  contrary. 

[31  But  there  is  evidence  in  this  record 
which  Justified  his  honor  in  submitting  to  the 
Jury  the  question  of  the  validity  and  bona 
fides  of  the  sale  of  March  2,  1896.  While  in 
this  case  no  presumption  of  fraud  arises 
from  it,  near  relationship  to  the  mortgagees 
is  a  circumstance  in  evidence.  It  is  not 
sufilclent  of  itself  to  warrant  a  verdict,  but 
in  this  case  it  is  supported  by  other  evidence 
of  a  pregnant  character.  The  plaintiff's  evi- 
dence tends  to  prove  that  L.  P.  Homthal 
was  insolvent  and  in  debt;  that  he  was  a 
very  young  man,  dependent  on  his  father; 
that  the  consideration  recited  in  the  recon- 
veyance made  shortly  after  the  sale  was  ex- 
actly the  sum  bid  for  the  land;  that  there 
was  no  advertisement  of  the  land,  and  that  it 
was  bid  off  by  the  son  for  a  third  or  half 
of  its  actual  value.  It  Is  true  this  evidence 
is  controverted,  but  it  is  of  such  probative 
force  that  his  honor  was  Justified  in  submit- 
ting the  issue  to  the  Jury. 

[41  3.  The  timber  deeds  from  the  Homthals 
were  competent  evidence  tending  to  show 
what  they  had  received  for  timber  sold  off 
this  land.  So  long  as  the  statute  does  not 
bar  it  is  immaterial  that  the  timber  was  sold 
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tvy  Hornthal  long  after  the  attempted  £dre- 
cloBiiie. 

USil  If  tbat  was  a  nullity,  tbe  relation  of 
mortgagor  and  mortgagee  oontinneB,  and 
Homtbal  must  accotmt  for  whatever  he  re- 
ceived for  the  timber  at  the  time  he  sold 
it.  The  fact  that  gum  timber  had  increased 
immensely  in  value  between  1896  and  1909 
cannbt  change  a  weU-eettled  rule  of  law.  It 
is  unfortunate  for  the  def^idant  Hornthal 
tbat  he  did  not  proceed  to  foreclosure  in  a 
manner  more  impregnable  than  the  method 
pursued. 

[1, 7]  4.  In  concluding  his  charge,  his  hon- 
or said  to  the  Jury  **that  the  whole  evidence 
of  the  plaintiff  makes  out  a  prima  facie  case 
to  go  to  you  for  what  it  is  worth,  and  it, 
with  the  evidence  of  the  defendant,  is  left 
with  you  to  say,  the  burden*  of  proving  the 
issue  being  on  the  plaintiff,  to  say  how  you 
wUl  answer  the  issue.  It  is  evidence  from 
which  you  may  or  may  not  answer  the  is- 
sue 'Yes.***  We  think  his  honor  was  inad- 
vertent in  using  the  words  "prima  facie 
case,**  and,  if  he  had  gone  no  further,  we 
would  be  compelled  to  award  a  new  trial. 
But  the  remainder  of  the  sentence,  as  well  as 
the  entire  preceding  charge,  indicates  clearly 
that  the  burden  of  establishing  the  issue 
was  placed  on  the  plaintiff  where  it  properly 
belonged.  While  the  use  of  the  words  '^rlma 
facie  case^  was  erroneous,  it  was  evidently 
an  inadvertence,  which,  taking  the  charge 
as  a  whole,  could  not  have  misled  the  jury. 

We  have  considered  the  remaining  assign- 
ments of  error,  and  find  them  to  be  without 
merit. 

No  error. 


(U8  N.  C.  696) 

STATE  V.  DAVENPORT  et  a!. 

(Supreme  Court  of  North  Carolina.     Sept.  13, 

1911.) 

1.  INDIOTMBITT  AND  InTOBMATION  (|  1S2*)— 
AlXEGATIONS  OF  GbOUNDS. 

The  court  need  not  require  the  solicitor  to 
elect  upon  which  counts  of  tbe  indictment  he 
will  stand  until  the  evidence  is  in. 

[Eid.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  427 ;  Dec  Dig.  S 
132.*] 

2.  Trespass  (§  88*)— Cbiminal  Responsibil- 
ITT— FoBciBLX  Tbespass— Admission  of  Ev- 
idence. 

In  a  nrosecation.foz  forcible  trespass  in  go- 
ing upon  land  In  the  possession  of  prosecutor's 
agents  with  force  and  tearing  down  lumber 
camps,  evidence  as  to  how  far  the  boundary  of 
the  land  was  from  the  Virginia  state  line,  of- 
fered to  show  that  prosecutor's  agents  had  come 
onto  tbe  land  from  Virginia  and  squatted  there- 
on, and  avoided  a  restraining  order  by  recross- 
ing  the  state  line,  was  not  admissible ;  tiie  only 
question  being  whether  prosecutor's  agents  were 
in  possession  of  the  land  trespassed  upon,  and 
whether  defendants  attempted  to  forcibly  oust 
them,  the  qnestion  of  titie  being  immaterial. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec  Dig.  i  88.*] 


3.  Tbespass  (S  82^— OaiviNAL  RxsPONsmn:.- 
irr— "FoBoiBLB  Tbespass*'— Natubb  or  Or- 

IVNSE. 

"Forcible  tYespass"  is  the  invasion  of  an- 
other's actual  possession,  done  in  his  presence 
and  under  such  circumstances  as  endangers  the 
public  peace,  being  an  offense  against  possession 
and  not  against  title,  so  that  the  question  of 
whether  title  is  in  prosecutor  or  defendant  is  imr 
materiaL 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  f  172;   Dec.  Dig.  «  82.*] 

4.  Tbespass  (§  82*)--Cbiminal  Responsibil- 
itt— "foboiblb  tbespass*'— definition. 

"Forcible  trespass"  is  the  entering  npon 
land  in  another's  actual  Oossession  with  sncl( 
force  or  violence  as  is  calculated  to  intimidate 
or  alarm  the  possessor  or  tending  to  breach  the 
peace;  the  amount  of  force  necessary  beihg 
such  as  to  raise  a  reasonable  apprehension  in 
the  mind  of  tiie  possessor  that  he  must  give 
way  to  avoid  a  breach  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  f  172 ;   Dec.  Dig.  §  82.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2877,  287ai 

5.  Tbespass  (|  82*)— Cbiuinal  Rssponsibil- 
rrr— FoBGiBLB  Tbespass. 

Defendant,  with  30  or  40  armed  men  in  the 
employ  of  a  lumber  company,  went  upon  land 
in  tbe  possession  of  prosecutor's  agents,  and 
commanded  them  to  vacate  huts  thereon  used  as 
a  lumber  camp,  and,  after  they  were  vacated, 
burned  them.  Defendants  were  prepared  to  en- 
force their  demands  by  force  of  arms  had  they 
been  opposed.  Held,  that  defendants  were 
guilty  of  forcible  trespass,  in  addition  to  that 
of  riot  and  unlawful  assembly. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  S  172;  Dec  Dig.  f  82*} 

6.  ASSAXTLT  AND  BaTTEBT  (§  52*)— ASSAULT. 

Defendants  in  going  upon  land  in  the  pos- 
session of  another  with  arms  and  demanding 
those  in  possession  to  vacate,  and  burning  houses 
in  which  they  were,  were  guilty  of  assault,  ir- 
respective of  who  had  title  to  the  land. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  72;  Dec  Dig.  f  52.*] 

7.  Tbespass  (S  88*)— Cbiminal  Responsibil- 
itt— fobcible  tbespass— admission  of  s3v- 

IDENCB. 

In  a  prosecution  for  forcible  trespass  by  go- 
ing upon  land  with  arms  and  ousting  prosecu- 
tor's agents  in  possession,  evidence  b^  defend- 
ants to  show  their  constructive  i>os8e8sion  of  the 
part  of  the  land  trespassed  upon  by  the  posses- 
sion of  another  part  under  color  -of  title  was 
properly  excluded  as  irrelevant 

[Ed.  Note.— For  other  cases,  see  Trespass. 
Cent  Dig.  S  182 ;   Dec  Dig.  f  88.*] 

8.  Cbiminal  liAW  (|  730*)— Tbiait-Aboumbnt 
OF  Counsel. 

In  a  prosecution  for  forcible  trespass  by 
going  with  force  upon  land  in  the  possession  of 
prosecutor's  agents,  and  driving  them  off,  the 
prosecuting  attorney's  statements  in  his  argu- 
ment that  defendants  should  be  found  guilty  as 
their  fines  would  be  paid  by  the  foreign  corpora^ 
tion  which  employed  them,  whose  officers  sat  in 
their  home  office  "with  slippered  feet  and  direct 
this  thing  to  be  done."  Held,  that  the  judge's 
charge  to  the  jury,  which  was  his  only  notice  of 
the  improper  ar^ment,  to  disregard  it,  and  con- 
fine their  inquiry  to  the  single  question  of 
whether  there  was  a  forcible  entry,  sufficiently 
obviated  the  prejudicial  effect  of  the  arguments 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1693 ;    Dec.  Dig.  f  730.*] 
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9.  Cbihinal  Law  d  826*)— Tbiait-Instbtjo- 
TiONs— Requests. 

If  the  court's  charge  requiring  the  jury  to 
ignore  improper  argument  was*  insufficient  to 
remove  its  prejudicial  effect,  accused  should 
haye  requested  a  further  instruction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l4iw.  CJent.  Dig.  f  2005;   Dec  Dig.  |  825.*] 

10.  Obiminal  Law  (8  730*)— TaiAii— Impbop- 
SB  Abgumbnt— Duty  op  Coubt. 

The  trial  court  should  promptly  rehnke  im- 
proper argument  calculated  to  prejudice  the 
jury  and  give  such  instructions  as  will  remove 
the  prejudice;  the  time  when  he  should  act 
being  largely  within  his  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1693 ;  Dec  Dig.  §  730.*] 

IX  Cbiminal  Law  (§  824*)— Tbial— Impbopeb 

Abgument. 

It  is  better  for  the  trial  court  to  repulse  im- 
proper amiment  of  counsel  even  without  the 
request  oi  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  824.  ♦] 

12.  Cbiminal  Law  (8  1171*)— Appeal— Habm- 
less  Ebbob^Impbopeb  Aboument. 

Where  accused  was  guilty  on  the  admitted 
facts,  any  improper  argument  could  not  have 
been  prejudicial,  requiring  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3126,  3127;  Dec  Dig.  8 
1171.*] 

18.  Cbiminal  Law   (8  59*)— Pbinoipal  and 

accessobies— accessobies. 
'  In    misdemeanor    cases,    such    sji    forcible 
trespass,  there  can  be  no  accessories. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  71-74^  76-81;  Dec  Dig.  8 
59.*] 

14.  CBiinNAL   Law   (I   69*)— Pabties— "Aid- 

EBB    AND    ABETTOBS.^ 

One  aids  and  abets  in  the  commission  of 
an  offense  where  he  has  such  a  connection  with 
it  as  at  common  law  would  make  him  guilty 
as  principal  in  the  second  degree,  which  con- 
sists of  being  present  and  doing  some  act  to 
aid  the  actual  perpetrator  though  without 
taking  a  direct  part  in  its  commission;  an 
aider  generally  beinz  one  who  gives  aid  and 
comfort,  or  commands,  advises,  or  encourages 
another  to  commit  a  crime,  and  persons  who 
were  in  the  employ  of  accused's  employer,  and 
with  accused  as  leader  went  armed  upon  land 
in  another's  possession,  and  by  force  compelled 
the  possessors  to  vacate  and  destroyed  property 
thereon,  were  aiders  and  abettors  in  the  offense 
of  forcible  trespass. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  71-74,  76-81 ;  Dec  Dig^  8 
59.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  291-294.] 

Appeal  from  Superior  Court,  Qates  Coun- 
ty;  O.  H.  Allen,  Judge. 

T.  S..  Davenport  and  others  were  convicted 
of  forcible  trespass,  and  they  appeal.  Af- 
firmed. 

Aycoek  ft  Winston,  Ward  &  Grimes,  and 

Chas.    Whedbee,    for  appellants.     Attorney 

General  Bickett  and  G.  Ia  Jones,  for  the 
State. 

WALKER,  J.  The  defendant  Davienport 
and  17  others  were  indicted  and  convicted  in 
the  court  below  of  forcible  trespass  in  tear- 
ing down  three  shacks,  which  had  been  erect- 


ed in  a  Inmbw  or  logging  camp,  and  which 
were  each  about  10  feet  long  and  7  feet  wide^ 
made  of  poles  and  covered  with  tar  paper, 
and  had  been  built  upon  the  land  two  or 
three  days  before  the  alleged  trespass.  The 
defendants  have  appealed  to  this  court,  and 
now  allege  that  the  learned  judge  who  pre- 
sided at  the  trial  conmiitted  34  errors  in  his 
several  rulings  during  the  hearing  or  the 
cause. 

The  case  had  Its  origin  in  a  dispute  be- 
tween the  Roper  Lumber  Company  and  the 
Richmond  Cedar  Works  over  the  title  to  a 
certain  tract  of  land  lying  In  that  portion  of 
the  Dismal  Swamp  known  as  the  "Allen 
Swamp,"  which  has  as  its  northern  bound- 
ary the  dividing  line  between  this  state  and 
Virginia,  along  which  there  is  a  canal  run- 
ning easx  and  west  with  the  said  line.  A 
careful  perusal  of  the  evidence  taken  in  the 
case  convinces  us  that  the  prosecutor,  repre- 
senting the  Roper  Lumber  Company,  and  the 
defendants,  representing  the  Richmond  Cedar 
Works,  were  at  the  time  of  the  alleged  tres- 
pass vying  with  each  other  in  an  effort  to 
gain  the  actual  possession  of  the  premises, 
in  order  to  gain  some  advantage  in  defend- 
ing the  title  to  the  land.  The  Roper  Lumber 
Company,  by  its  servants  and  agents,  had  ac- 
tual possession  of  the  land  known  as  Allen 
Swamp  at  the  place  where  the  huts  had  been 
constructed.  The  defendants,  representing 
the  Richmond  Cedar  Works,  entered  upon 
this  part  of  Allen  Swamp  while  the  prosecu- 
tor was  in  actual  and  peaceable  possession 
thereof,  and  ordered  its  servants  and  agents, 
who  were  then  in  charge  of  the  same,  to 
quit  the  premises.  There  were  about  40 
members  of  the  invading  force,  some  of  whom 
carried  axes  and  others  guns,  and,  when 
compliance  with  their  demand  was  refused, 
they  proceeded  to  demolish  the  huts  and  then 
to  bum  them.  There  was  no  physical  resist- 
ance made  by  those  in  actual  possession  of 
the  locus  in  quo,  who  held  the  possession  un- 
til the  cabins  began  to  fall,  and  then  aban- 
doned the  premises  to  the  defendants.  An 
extract  from  the  testimony  of  the  principal 
defendant,  T.  S.  Davenport,  will  suffice  to 
show  the  essential  facts  of  the  case,  upon 
which  our  conclusion  as  to  the  law  will  be 
based:  "Ours  (camps)  were  buUt  eight  days 
before  the  Roper  Company's.  The  camps  of 
the  Richmond  Cedar  Works  had  been  occu- 
pied all  the  time  during  those  eight  days  and 
all  full  of  men.  I  think  there  was  close  be- 
tween 90  and  40  men  who  had  stayed  in 
those  camiMS  in  the  Allen  Swamp — ^the  camps 
of  the  Richmond  Cedar  Works.  These  camps 
were  all  close  as  a  half  a  mile  to  the  ones 
the  Roper  Company  put  up.  Wh^i  I  found 
they  were  there,  I  took  my  men  and  went 
there.  First  went  to  Hawks'  camp,  and  said, 
'Hawks,  I  have  come  here  to  take  possession 
of  this  camp.  The  Richmond  Cedar  Works 
sent  me   here   to  hold   possession  of  these 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Die.  Key  No.  8«ries  ft  Rip*r  Indexes 
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woods,  and  I  am  going  to  take  possession  of 
this  camp  and  cut  it  down  and  bum  it'  He 
says:  'My  things  are  all  in  there.'  And  I 
said:  'I  will  take  care  of  the  things;  get 
them  out'  And  he  and  Sanders  got  them 
out  They  came  out  of  the  camp,  and  I  cut 
the  camp  down  and  threw  it  on  the  fire. 
That  was  the  end  of  that  camp.  Thai  I  took 
my  men  and  went  out  on  down  the  ditch 
where  they  had  Just  buUt  three  camps  down 
there.  That  was  on  Wednesday.  We  went 
on  to  the  Mathias  camp.  They  were  all 
standhig  outside  of  the  camp,  and  I  said, 
'Mr.  Mathias,  are  you  in  charge  of  these 
woods  now?  He  said,  'Yes.'  I  said,  'I  am 
going  to  take  possession  of  the  camps,  cut 
them  down,  and  hum  them  up.'  I  told  him 
my  reason,  that  the  Cedar  Works  sent. me 
there  to  hold  possession,  and  I  was  going  to 
do  it  He  is  the  only  man  I  parted  my  lips 
to.  I  then  told  him  I  was  going  to  cut  the 
camps  up.  He  said,  'You  may  cut  the  oth- 
ers down,  but  you  won't  cut  this  one  down.' 
I  said,  'This  is  the  best  looking  camp.  This 
is  the  one  I  am  going  to  take  first'  He  says: 
Til  be  damned  if  you  cut  this  one  down.' 
I  said:  'Boys,  fall  in  on  this  camp.'  Before 
that  he  leaves  his  door  and  goes  back  in  the 
camp,  and,  as  they  had  then  commenced  to 
tear  the  roof  up,  he  said,  'Let  me  get  my  bed 
and  things  out,  and  then  I  will  get  out'  I 
said,  'All  right'  Then  I  said,  'Boys,  get  In 
there  and  help  him  get  his  bed  out  and  other 
things.'  He  had  some  peas  on  the  fire^  and 
I  had  the  boys  take  those  out,  and  I  told 
them  to  take  all  out  and  take  his  bed  and 
lay  it  out  there  somewhere,  and  then  go 
ahead  and  cut  the  camp  down." 

The  contention  of  the  defendants  seems  to 
be  that  they  should  have  been  allowed  to 
show  that  they  had  constructive  possession 
of  the  place  where  the  trespass  is  alleged  to 
have  been  committed  by  reason  of  the  fact 
that  they  were  in  actual  occupation  of  the 
remainder  of  Allen  Swamp;  that  the  prosecu- 
tor, by  its  servants  and  agents,  had  unlaw- 
fully entered  upon  the  land,  which  was  the 
property  of  the  Richmond  Cedar  Works,  and 
had  wrongfully  withheld  the  same^  and  that, 
when  they  demanded  possession  of  the  land, 
they  were  merely  asserting  the  right  and 
title  of  the  Richmond  Cedar  Works  to  the 
same,  and  had  no  unfriendly  feeling  toward 
the  parties  in  possession,  and  did  not  intend 
to  injure  them. 

Before  entering  upon  a  discussion  of  the 
main  question  involved  in  the  case,  we  will 
refer  to  one  technical  objection  made  during 
the  course  of  the  trial  by  the  defendants. 
Wh^i  the  solicitor  had  read  the  three  indict- 
ments, the  defendants  moved  that  he  be  re- 
quired to  elect  upon  which  count  in  each  of 
the  bills  he  would  rely.  The  court  overruled 
this  motion,  and  held  that  it  would  not  re- 
quire the  election  until  the  evidence  had  been 
beard*  The  motion  was  not  renewed  at  the 
close  of  the  evidence.  It  appears  that  the 
solicitor  abandoned  all  the  charges  except 


the  one  for  forcible  trespass,  and  did  not 
prosecute  for  malicious  injury  to  property, 
and  the  Judge  so  stated  in  the  charge  to  the 
Jury. 

[1]  It  cannot  t>e  doubted  now  that  the  so- 
licitor was  not  put  to  his  election  until  the 
close  of  the  evidence,  or  at  least  that  the 
Judge  was  not  required  to  restrict  the  trial 
to  any  special  count  until  he  could  intelli- 
gently do  so  by  knowing  what  the  evidence  in 
the  case  would  be.  This  was  decided  in 
State  V.  Parish,  104  N.  C.  679,  10  S.  E.  457, 
where  it  was  said:  "This  court  has  r^)eat- 
edly  held  that  the  presiding  Judge  may  in 
his  discretion  hear  the  evidence  on  a  number 
of  counts  in  a  single  indictment  charging 
felony,  or  'on  a  number  of  distinct  bills, 
treating  each  as  a  count  of  the  same  bill,' 
and  refuse  to  require  the  solicitor  to*  elect 
till  the  dose  of  the  evidence  for  the  state." 
It  may  be  well  doubted  whether  the  solicitor 
could  be  required  to  elect  in  this  case,  as  the 
charges  all  grew  out  of  the  same  transaction. 
"The  common-law  rule  is  that,  if  an  indict- 
ment contains  charges  distinct  in  themselves 
and  growing  out  of  separate  transactlcms, 
the  prosecutor  may  be  made  to  elect  or  the 
court  may  quash.  But  where  it  appears  that 
the  several  counts  relate  to  one  transaction, 
varied  simply  to  meet  the  probable  proof, 
the  court  will  neither  quash  nor  force  an 
election."  State  v.  Morrison,  85  N.  a  561. 
There  was  no  error,  therefore.  In  the  ruling 
of  the  court  upon  the  defendant's  motion  for 
an  election  by  the  solicitor. 

[2]  The  defendants  proposed  to  prove  how 
far  the  line  of  the  land  was  from  the  state 
line,  with  a  view  of  showing  that  the  prose- 
cutor's servants  and  agents  had  come  from 
Virginia  and  squatted  on  the  land,  and  had 
then  avoided  the  service  of  process  and  a  re- 
straining order  by  crossing  the  line  again 
into  Virginia.  They  further  proposed  to  in- 
troduce in  evidence  a  map  of  the  premises 
for  the  use  of  one  of  the  witnesses  in  ex- 
plaining his  testimony.  The  witness  stated 
that  he  did  not  require  it  for  that  purpose, 
as  he  was  familiar  with  the  land,  and,  fur- 
ther, they  offered  deeds  and  other  evidence 
for  the  purpose  of  showing  the  title  to  and 
possession  of  Allen  Swamp  outside  of  the 
locus  in  quo.  All  this  evidence  was  excluded 
by  the  court,  and  we  think  properly.  The 
facts  intended  to  be  established  by  the  re- 
jected evidence  were  not  relevant  to  the  case. 
It  could  make  no  difference  whether  the 
Richmond  Cedar  Works  owned  the  land  or 
not  or  whether  they  failed  to  obtain  service 
upon  the  prosecutor  in  the  suit  brought  for 
the  possession  of  the  land  and  for  an  injunc- 
tion. The  only  question  in  the  case  is  wheth- 
er the  prosecutor's  servants  and  agents  were 
in  possession  of  the  particular  land  on  which 
the  trespass  was  committed,  and  whether 
the  defendants  attempted  to  oust  them  forci- 
bly and  violently. 

[3]  Forcible  trespass  Is  a  crime  against 
the  possession,   and  not  against  the  title. 
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State  T.  Fender,  125  N.  a  649,  84  &  B.  448. 
If  the  Richmond  Cedar  Works  had  a  better 
title  than  the  prosecutor  to  the  premises,  or 
a  better  right  to  the  possession  thereof,  it 
should  have  been  asserted  by  due  process  of 
law,  and  not  by  a  violation  of  the  criminal 
law  of  the  state.  State  t.  Hovis,  76  N.  a 
118.  The  right  or  title  to  land  cannot  be 
vindicated  with  the  bludgeon,  but  the  party 
who  claims  the  better  title  must,  if  it  be 
denied  or  the  actual  possession  of  the  land 
be  refused,  upon  a  lawful  demand  made  for 
the  same,  resort  to  the  peaceful  methods  and 
processes  of  the  law  for  his  redress  and 
the  recovery  of  his  property.  If,  instead  of 
pursuing  this  course,  he  elects  to  use  vio- 
lence, the  law  holds  him  criminally  responsi- 
ble for  his  act  State  v.  Webster,  121  N.  C. 
686,  '28  S.  B.  254,  where  it  is  said:  "As 
forcible  trespass  Is  essentially  an  offense 
against  the  possession  of  another,  and  does 
not  depend  upon  the  title,  it  Is  proper  to 
ezdude  evidence  of  title  in  defendants  on 
trial  under  an  indictment  for  such  offense." 
The  principle  governing  such  cases  is  clearly 
expressed  by  Judge  Gaston  in  State  v.  Ben- 
nett, 20  N.  0.  170:  "We  perfectly  agree 
with  the  judge  that  the  guilt  or  innocence  of 
the  persons  charged  with  respect  to  the  of- 
fense described  in  the  indictment  did  not  de- 
pend upon  the  question  whether  Curry  had 
the  right  to  the  property,  or  the  right  to  its 
possession,  but  whether  he  had,  in  fact,  the 
possession  thereof  at  the  time  when  that  pos- 
session was  charged  to  have  been  invaded 
with  such  lawless  violence."  It  has  ever 
been  the  definition  of  forcible  trespass  in 
this  state  that  it  is  the  high-handed  invasion 
of  the  actual  possession  of  another,  he  being 
present  and  forbidding  the  same,  and  the 
title  is  not  in  question*  It  is  sufficient  to 
constitute  the  offense  that  the  act  complained 
of  be  done  in  the  presence  of  the  owner  or 
person  in  possession  (present!  domino),  and 
must  involve  a  breach  of  the  peace  or  tend 
thereto.  There  must  have  been  something 
done  at  the  time  of  the  entry  to  put  the 
prosecutor  in  fear  or  incite  him  to  force, 
either  to  prevent  the  wrongs  or  to  protect 
his  title  to  the  property.  Whether  the  title 
is  in  the  prosecutor  or  the  defendant  is  of 
no  moment  in  forcible  trespass.  It  is  the 
invasion  of  the  actual  possession  of  another, 
and  not  his  constructive  possession  done  in 
his  presence  and  under  such  circumstances 
as  endangers  the  public  peace,  that  makes 
the  offense.  This  is  stated  to  be  the  law 
by  the  younger  Judge  Buffin  (who  displayed 
distinguished  ability  in  this  court,  and  a 
man  who  was  eminent  In  his  profession  and 
at  the  bar  as  a  criminal  lawyer)  in  the  case 
of  State  V.  Laney,  87  N.  C.  535,  and  it  is 
sustained  by  numerous  decisions  of  this 
court  State  v.  McCauless,  31  N.  O.  375; 
State  V.  Ross,  49  N.  C.  815,  69  Am.  Dec.  751 ; 
State  V.  Woodward,  119  N.  C.  838,  25  S.  E. 
868.     In  State  v.  Covington,  70  N.  a  71, 


Judge  Bynum  says  that  to  constitute  the  of- 
fense of  forcible  trespass,  there  must  be  a 
demonstration  of  force,  as  with  weapons  or 
multitude  of  people,  so  as  to  make  a  breach 
of  the  peace  or  directly  tend  to  it  or  such 
as  is  calculated  to  intimidate  or  put  in  fear, 
citing  State  v.  Bay,  82  N.  a  39. 

[4]  What  is  said  by  the  present  Chief  Jus- 
tice in  State  v.  Mills,  104  N.  C.  905,  10  & 
B.  676,  17  Am.  St  Bep.  706,  covers  this  case 
more  fully,  perhaps,  than  any  other  expres- 
sion to  be  found  in  the  cases.  In  substance, 
it  is  this:  The  offense  of  forcible  trespass 
consists  in  entering  upon  land  in  the  actual 
possession  of  another  with  a  strong  hand. 
There  must  either  be  actual  violence  used  or 
such  demonstration  of  force  as  is  calculated 
to.  intimidate,  or  alarm,  or  involve,  or  tend 
to  a  breach  of  the  peace.  The  use  of  force 
must  be  such  as  to  create  a  reasonable  ap- 
prehension in  the  mind  of  the  adversary  that 
he  must  yield  to  the  demand  made  upon  him 
in  order  to  avoid  a  breadi  of  the  peace — 
citing  State  v.  Covington,  supra;  State  v. 
PoUok,  26  N.  O.  305,  42  Am.  Dec.  140;  State 
V.  Pearman,  61  N.  a  371;  State  v.  Lloyd, 
85  N.  C.  573.  We  are  not  called  upon  in 
this  case  to  say  whether  or  not  it  is  neces- 
sary that  the  demonstration  of  force  accom- 
panying the  act  of  invasion  should  consist 
either  in  a  multitude  of  people  or  in  the  dis- 
play of  weapons  in  order  to  become  such  an 
entry  with  a  strong  hand  as  will  constitute 
the  offense.  Whether  the  entry  is  sufficient- 
ly violent  wUl  depend  to  some  extent  upon 
the  circumstances  of  eadi  particular  case. 
For  example,  in  State  v.  Hinson«  83  N.  C. 
640,  the  act  of  a  man  riding  into  the  yard 
or  curtilage  of  a  house  occupied  only  by  a 
woman,  after  being  forbidden  so  to  do,  and 
remaining  there  cursing  her,  was  held  by 
this  court  to  be  such  an  act  of  force  as  was 
calculated  to  intimidate  her  or  put  her  in 
fear,  and  therefore  sufficient  to  constitute 
forcible  trespass.  The  essential  element  of 
the  offense  is  that  the  conduct  of  the  defend- 
ant must  be  such  as  is  calculated  to  intim- 
idate the  party  in  possession  and  to  put  him 
in  fear,  or  to  compel  him,  by  threats  of  vio- 
lence, which  are  sufficient  to  overawe  a  man 
of  ordinary  firmness,  to  abandon  or  surren- 
der his  right  to  the  possession,  or  to  desist 
from  the  assertion  of  the  same. 

The  learned  counsel  for  the  defendant  in 
the  argument  before  us  urged  that  at  com- 
mon law,  if  the  party  having  the  better  right 
or  title  has  lost  his  possession  by  the  unlaw- 
ful entry  of  another,  he  is  entitled  to  re- 
gain it  by  the  use  of  such  force  as  is  neces- 
sary for  the  purpose,  provided  it  does  not 
amount  to  an  actual  breach  of  the  peace, 
whereas  one  not  having  a  lawful  right  of 
entry  is  guilty  of  trespass  if  he  goes  upon 
the  land  with  a  strong  hand,  under  circum- 
stances calculated  to  excite  terror,  although 
the  force  used  does  not  amount  to  a  breach 
of  the  peace.    This  doctrine,  if  it  ever  had 
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any  real  existence  at  the  common  law,  and 
this  Is  extremely  doubtful  when  the  author- 
ities are  Carefully  examined  and  considered, 
has  long  since  been  repudiated  by  the  courts 
and  abrogated  by  statute.  They  rely  upon 
what  Is  said  by  Judge  Pearson  In  State  ▼. 
Ross,  40  N.  C.  315,  69  Am.  Dec.  751,  but  the 
force  of  this  expression  was  greatly  weak- 
ened. If  not  entirely  destroyed,  by  the  deci- 
sion in  State  v.  Shepherd,  82  N.  C.  614,  where 
It  will  be  found  that  Chief  Justice  Smith 
strongly  intimates  that  the  distinction  thus 
made,  if  it  ever  existed,  was  swept  away  by 
our  statutes.  In  1  Hawkins'  Pleas  of  the 
Crown,  c.  28,  p.  495,  we  find  the  law  thus 
stated:  "It  seems  that  at  common  law  a 
man  disseised  of  any  land  (If  he  could  not 
prevail  by  fair  means)  might  lawfully  regain 
the  i>osse88ion  thereof  by  force.  But  this 
indulgence  of  the  common  law  in  sufiTerlng 
persons  to  r^aln  the  lands  they  were  un- 
lawfully deprived  of  having  been  found  by 
experience  to  be  very  prejudicial  to  the  pub- 
lic peace,  it  was  thought  necessary  by  many 
severe  laws  to  restrain  all  persons  from  the 
use  of  such  violent  methods  of  doing  them- 
selves Justice."  Blackstone^  whose  book  on 
the  criminal  law  is  of  the  highest  authority, 
follows  Hawkins,  and  in  his  fourth  volume, 
at  page  148,  he  says:  "An  eighth  offense 
against  the  public  peace  Is  that  of  a  forci- 
ble entry  and  detainer,  which  is  committed 
by  violently  taking,  or  keeping  possession  of 
lands,  with  menace,  force  and  arms,  and 
without  the  authority  of  law.  This  was 
formerly  allowable  to  every  person  ^sselsed 
or' turned  out  of  possession,  unless  his  entry 
was  taken  away  or  barred.  But,  this  being 
found  very  prejudicial  to  the  public  peace, 
it  was  thought  necessary,  by  several  stat- 
utes, to  restrain  ail  persons  from  the  use  of 
such  violent  methods,  even  of  doing  them- 
selves Justice,  and  much  more  if  they  had 
no  Justice  in  their  claim.**  In  King  v.  Wil- 
son, 8th  Term,  357,  Lord  Kenyon  said  that 
perhaps  some  doubt  may  hereafter  arise  re- 
specting the  statement  of  Mr.  Serjeant  Haw- 
kins that  ''at  common  law  the  party  may  en- 
ter with  force  into  that  to  which  he  has  a 
legal  title";  and  the  Court  of  King's  Bench 
reversed  its  own  opinion  as  to  the  correct- 
ness of  this  proposition.  But,  however  that 
may  be,  it  is  very  sure  that  the  law  has  been 
changed  by  statute,  both  in  England  and  in 
this  country,  so  that  now  it  is  plain  and  un- 
mistakable. This  statute  is  the  one  referred 
to  by  both  Hawkins  and  Blackstone.  It  was 
enacted  in  the  fifth  year  of  the  reign  of 
Richard  II,  and  is  known  as  chapter  7  in 
the  compilation  of  the  laws  of  England  for 
that  period*  and  is  as  follows:  "And  also 
the  King  defendeth,  That  none  from  thence- 
forth make  any  entry  into  any  lands  and 
tenements^  but  in  case  where  entry  is  given 
by  law;  and  in  such  case  not  with  strong 
hand,  nor  with  multitude  of  people,  but  only 
in  peaceable  and  easy  manner.  And  if  any 
man  from  henceforth  do  to   the  contrary,  ^ 


and  thereof  be  duly  convict,  he  shall  be 
punished  by  imprisonment  of  his  body  and 
thereof  ransomed  at  the  King's  will."  This 
statute  was  substantially  adopted  in  this 
state,  and  will  be  found  in  the  following  re- 
visions: Rev.  Code,  c.  49,  i  1;  Code,  §  1028; 
Peirs  Revlsal  (1908)  f  3670.  Mr.  PeU  has 
appended  a  note  to  the  section,  containing  a 
full  collection  of  all  the  cases  decided  by 
this  court  upon  the  subject,  and,  with  ref- 
erence thereto,  It  is  conclusively  and  uni- 
formly held  that,  whatev^  may  have  been 
the  common  law  in  regard  to  this  matter, 
it  is  now  unlawful,  even  where  the  party  is 
the  real  owner  of  the  land,  to  enter  thereon 
with  strong  hand  or  with  multitude  of  peo- 
ple, when  the  law  authorizes  him  to  enter 
only  in  a  peaceable  and  easy  manner,  and 
he  who  enters  otherwise,  or  with  strong  hand, 
is  guilty  of  a  misdemeanor. 

Tlie  case  of  State  v.  PoUok,  26  N.  C.  306^ 
42  Am.  Dec.  140,  is  a  decisive  one  against 
the  def aidants.  The  only  difference  between 
the  two  cases  is  that  the  show  of  force  in 
PoUok's  Case  was  much  less  formidable  and 
impressive  than  it  was  shown  to  be  in  this 
case.  Judge  Dani^  there  said  it  was  unnec- 
essary that  the  prosecutor's  poesiession  was 
held  under  title,  if  at  the  very  time  of  the 
forcible  entry  it  was  peaceably  held  and  en- 
Joyed  by  him,  and  that  personal  violence  Is 
not  an  essential  ingredient  of  the  offense, 
but,  if  there  is  such  a  show  of  force  as  to 
create  a  reasonable  apprehension  In  the  mind 
of  the  party  in  actual  possession  that  be 
must  yield  to  avoid  a  breach  of  the  peace, 
and  he  does  yield,  it  would  be  a  surrender 
upon  compulsion  or  force,  and  such  as  would 
make  it  a  forcible  trespass  at  common  law. 
Proceeding,  he  said:  *'The  defendant  con- 
tended  that  the  offense  was  not  complete  un- 
til some  actual  breach  of  the  peace  had  been 
committed.  But  the  law  is,  where  the  party, 
either  by  his  behaviour  or  speech^  at  the  time 
of  his  entry,  gives  those  who  are  In  posses- 
sion Just  cause  to  fear  that  he  will  do  them 
some  bodily  harm,  if  they  do  not  give  way 
to  him,  his  aitry  is  esteemed  forcible,  wheth- 
er he  cause  the  terror  by  taking  with  him 
such  an  unusual  number  of  servants,  or  by 
arming  himself  in  such  a  manner  as  plainly 
to  indicate  a  design  to  back  his  pretensions 
by  force,  or  by  actually  threatening  to  kill, 
malm,  or  beat  those  who  continue  in  posses- 
sion, or  by  making  use  of  expressions  which 
plainly  imply  a  purpose  of  using  force 
against  those  who  make  resistance"-— citing 
Wilson's  Case,  8  Term  Bep.  857;  Roscoe  on 
Evidence,  874-377;  1  Hawkins*  Pleas  of  the 
Crown,  c  64,  §  27.  If  the  facts  recited  in 
that  case  constitute  forcible  trespass  at  com- 
mon law,  surely  the  facts  of  this  case  must 
receive  a  like  construction,  and,  when  the 
statute  of  Richard  II  is  considered,  there  can 
be  no  doubt  as  to  the  criminality  of  the  de- 
fendants' conduct  This  statute  has  been 
adopted,  we  believe,  in  most  of  the  states  of 
the  Union.     Discussing  its  provisions,  the 
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court,  in  Scott  y.  Willis,  122  Ind.  1,  22  N.  E. 
786,  said:  ''The  owner  of  land  wlio  is  wrong- 
fully held  out  of  possession  by  one  who  has 
no  legal  or  equitable  right  may  embrace  the 
c^portunity  and  gain  peaceable  possession  if 
he  can ;  but,  unless  he  can  obtain  possession 
without  force  or  show  of  ylolence,  his  sole 
remedy  is  to  invoke  the  aid  of  legal  proceed- 
ings." In  Reeder  v.  Purdy,  41  111.  285,  it  is 
held  that  the  statute  against  unlawful  entry 
on  land  by  necessary  implication,  If  not  in 
terms,  forbids  a  forcible  entry,  even  by  the 
owner,  upon  the  actual  possession  of  another. 
"It  is  urged,"  says  the  court,  "that  the  owner 
of  real  estate  has  a  right  to  enter  upon  and 
enjoy  his  own  property.  Undoubtedly,  if  he 
can  do  so  without  a  forcible  disturbance  of 
the  possession  of  another,  but  the  peace  and 
good  order  of  society  require  that  he  shall 
not  be  permitted  to  enter  against  the  will 
of  the  occupant,  and  hence  the  common-law 
ri^ht  to  use  all  necessary  force  has  been  tak- 
en away.  He  may  be  wrongfully  kept  out  of 
possession,  but  he  cannot  be  permitted  to 
take  the  law  into  his  own  hands  and  redress 
his  own  wrongs.  •  ♦  ♦  It  has  been  con- 
stantly held  that  any  entry  is  forcible  with- 
in the  meaning  of  this  law  which  is  made 
against  the  vrill  of  the  occupant  The  stat- 
utes of  forcible  ^itry  and  detainer  should  be 
construed  as  taking  away  the  previous  com- 
mon-law right  of  forcible  entry  by  the  own- 
er, and  (as  providing)  that  such  entry  must 
be  therefore  held  illegal  in  all  forms  of  ac- 
tion." This  decision  was  approved  in  </hi- 
cago  y.  Wright,  69  111.  318.  See,  also,  Hyatt 
T.  Wood,  4  Johns.  (N.  Y.)  150,  4  Am.  Dec. 
258;   Ives  y.  Ives,  18  Johns.  (N.  Y.)  235. 

[6]  When  the  undisputed  facts  of  this  case 
are  brought  to  the  test  of  these  principles, 
we  find  no  difficulty  in  adjudging  the  de- 
fendants guilty  upon  their  own  best  show- 
ing. The  defendants  formed  themselves  into 
a  band  of  armed  invaders  to  execute  their 
wUl  and  assert  their  alleged  claim  to  the 
land,  without  regard  to  consequences  and  in 
defiance  of  law  and  order.  They  advanced 
upon  the  unpretentious  and  crude  huts  set 
up  by  the  prosecutors'  servants  for  their 
temporary  use  and  comfort,  with  all  "the 
pomp  and  circumstances  of  war" — a  small 
battalion  armed  and  equipped  to  meet  any 
emergency  and  to  overcome  all  opposition. 
This  doughty  band  of  warriors  went  forth  to 
battle,  bent  on  conquest  or  annihilation,  and, 
if  they  had  not  met  with  Instant  capitulation 
from  a  submissive  enemy,  there  can  be  no 
doubt  that  there  would  have  been  a  gory 
field  of  conflict  As  said  by  the  Attorney 
General,  "the  battle  of  the  Dismal  Swamp 
would  have  been  on,  and  fought  to  the  fin- 
ish." l^ey  accomplished  their  unlawful  pur- 
pose by  eipelling  their  adversary  from  the 
premises,  and  yet  it  is  argued  that,  having 
the  better  title,  they  were  in  the  exercise  of 
their  lawful  right  and  within  the  pale  of 
the  law.  We  do  not  think  so.  The  law  of 
the  mob  is  not  a  safe  rule  of  conduct  and  is 


fuot  the  law  of  the  commonwealth,  and  the 
sooner  this  is  realized  by  those  who  would 
essay  to  maintain  their  rights  or  redress 
their  supposed  grievances  by  becoming  law- 
breakers themselves,  the  better  it  will  be  for 
them  and  the  peace  and  good  order  of  so- 
ciety. We  cannot  too  emphatically  condemn 
such  conduct  as  subversive  of  all  good  gov- 
ernment and  of  the  cardinal  principle  upon 
which  it  is  based.  If  the  citizen  defiantly 
takes  the  law  into  his  own  hands  to  assert 
his  rights  or  to  punish  others  for  violating 
them,  whatever  the  provocation,  he  will  soon 
find  that  the  hand  of  that  same  ofiTended  law 
wUl  be  laid  heavily  upon  him  as  an  usurper 
of  its  prerogative,  and  he  should  be  made  to 
feel  its  weight  and  Its  Just  retribution. 
Right  does  not  always  make  might,  nor  does 
might  make  right,  and  the  two  united  can- 
not be  allowed  to  override  the  dignity  and 
majesty  of  the  law,  to  which  law  every  good 
citizen  should  render  willing  submission  and 
obedience.  The  doors  to  our  courts  are  wide 
open,  and  any  one  may  enter  who  feels  ag- 
grieved in  respect  of  his  person  or  his  prop* 
erty,  and  he  will  find  there  a  remedy  for  the 
full  reparation  of  the  wrong.  If  he  will  not 
dp  this,  but  will  rather  redress  his  wrong 
in  his  own  way,  he  should  not  be  surprised 
if  he  is  made  to  pay  the  p^ialty  of  his  own 
offense  against  the  law. 

The  defendants'  counsel  cited  Walker  t* 
Chanslor,  158  Cal.  118,  94  Pac.  606,  17  L.  R, 
A.  (N.  S.)  455,  126  Am.  St  Rep.  61,  and  Sou- 
ter  V.  Godman,  14  R  I.  119,  51  Am.  Rep.  364, 
to  support  the  position  that  one  who  has  in 
law  the  title  or  right  of  possession  may  6n- 
ter  forcibly  upon  the  land  In  the  assertion  of 
his  right,  but  even  a  slight  examination  of 
those  cases  will  disclose  ttuit  they  refer  only 
to  the  civU  liability  of  the  owner  for  such 
an  entry,  and  hold  that  he  would  not  be  lia- 
ble in  a  dvil  action  for  the  same ;  that  is,  in 
an  action  quare  clausum,  or  trespass  vl  et 
armis,  or  for  assault  and  battery,  "even  if 
the  force  used  would  subject  the  owner  to 
an  indictment  at  common  law  for  a  breacli 
of  the  peace,  or  under  the  statute  for  forcible 
trespass  or  entry."  They  do  not  reach  this 
case.  The  possession  of  the  prosecutor  by 
his  servants  and  agents  was  suffici^it  in 
this  case  to  sustain  the  charge  of  forcible 
trespass,  the  entry  having  been  made  violent^ 
ly  and  with  a  strong  hand,  and  those  in  pos- 
session having  been  intimidated  and  put  in 
fear. 

[6]  Such  conduct  on  the  part  of  the  de- 
fendants was  an  assault,  as  it  compelled  the 
prosecutors  to  desist  from  doing  what  they 
had  the  lawful  right  to  do,  at  least  until  the 
law  had  passed  upon  the  disputed  title. 
State  y.  Daniel,  136  N.  a  571,  48  S.  B.  544, 
103  Am.  St  Rep.  970.  In  that  case  it  is 
said:  "The  principle  is  well  established  that 
not  only  is  a  person  who  ofTers  or  attempts 
by  violence  to  Injure  the  person  of  another 
guilty  of  an  assault,  but  no  one  by  the  show 
of  yiolttice  has  the  right  to  put  another  in 
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tear,  and  thereby  force  him  to  leare  a  place 
where  he  has  the  right  to  be.  State  t. 
Hampton,  63  N.  C.  13;  State  t.  Church,  68 
N.  G.  15;  State  v.  Rawles,  65  N.  O.  334; 
State  T.  Shipman,  81  N.  C.  513 ;  State  t.  Mar- 
tin, 85  N.  C.  508,  39  Am.  Rep.  711;  State  v. 
Jtf  reys,  117  N.  C.  743,  23  S.  B.  175.  It  Is 
not  always  necessary  tx>  constitute  an  as- 
sault that  the  person  whose  conduct  is  In 
question  should  have  the  present  capacity 
to  inflict  injury,  for  if  by  threats  or  a  men- 
ace of  Tiolence  which  he  attempts  to  execute, 
or  by  threats  and  a  display  of  force,  he 
causes  another  to  reasonably  apprehend  im- 
minent danger  and  t&ereby  forces  him  to  do 
otherwise  than  he  would  have  done,  or  to 
abandon  any  lawful  purpose  or  pursuit,  he 
commits  an  assault  It  is  tbe  apparently 
imminent  danger  that  is  threatened*  rather 
than  the  present  ability  to  inflict  injury, 
which  distinguishes  violence  menaced  from 
an  assault  State  v.  Jeffreys  and  State  v. 
Martin,  supra.  It  is  sufficient  If  the  aggres- 
sor by  his  conduct  lead  another  to  suppose 
that  he  will  do  that  which  he  apparently  at- 
tempts to  do.  1  Archb.  Cr.  Pr.,  PI.  &  Ev.  (8th 
Ed.  by  Pomeroy),  907,  908."  All  of  which 
brings  us  to  the  conclusion  that  there  is  no 
reason  why  we  should  halt  between  two 
opinions  in  passing  upon  the  guilt  of  the  de- 
fendants. The  evidence  is  all  one  way,  and 
so  is  tbe  law.  It  would  be  a  reproach  to 
the  administration  of  justice  if  the  law  were 
otherwise  and  we  could  decide  the  other 
way.  If  we  may  compare  this  transaction 
with  a  great  historical  event,  when  Lord 
George  Gordon  assembled  his  followers  in 
St.  George's  Fields  to  march  upon .  Parlia- 
ment and  present  their  petition  against  Pop- 
ery, we  find  that,  while  they  were  engaged  in 
the  exercise  of  the  lawful  right  of  petition, 
one  of  the  highest  and  most  sacred  constitu- 
tional rights  of  the  subject,  and  while  their 
leader  was  afterwards  acquitted  by  the  jury, 
influenced  as  they  were  by  the  great  skill 
and  eloquence  of  Ersklne,  and  not  because 
he  was  less  a  lawbreaker,  the  Court  of 
King's  Bench  (Lord  Mansfield  presiding),  be- 
fore which  he  and  his  followers  were  tried, 
did  not  listen  with  much  patience  or  consid- 
eration to  the  plea  that  the  righteousness  of 
the  cause  justified  the  offense,  and  many  of 
his  less  fortunate  adherents  were  convicted 
of  treason  and  executed.  Charles  Dickens, 
in  his  graphic  description  of  the  Gordon 
nots  in  Bamaby  Rudge,  makes  Simon  Tap- 
pertlt  say:  "What's  the  matter  here?  Do 
you  call  this  order?"  Well  might  he  thus 
exclaim,  for  not  even  can  the  most  sacred 
right  be  unlawfully  and  violently  enforced, 
and  so  the  court  decided.  21  State  Trials, 
485  (563). 

[7]  All  the  testimony  offered  by  the  de- 
fendants to  show  a  constructive  possession— 
that  is,  a  possession  of  some  other  i>art  of 
the  land  under  a  deed  or  color  of  title— was 
Irrelevant  and  looperly  exduded  by  the  court 


[8,  9]  There  are  one  or  two  of  the  other 
exceptions  which  require  some  notice^  In 
his  address  to  the  jury  one  of  the  prosecut- 
ing attorneys  used  this  language:  "The  jury 
should  find  the  defendants  guilty,  as  their 
fines  will  be  paid  by  the  Richmond  Cedar 
Works,  a  foreign  corporation  with  head- 
quarters in  Virginia,  a  foreign  state,  where 
its  offtcers  sit  back  with  slippered  feet  and 
direct  this  thing  to  be  done."  The  defend- 
ants objected  to  these  remarks  at  the  time 
they  were  made,  and  the  judge  fully  cau- 
tioned the  jury,  not  at  that  time,  but  in  his 
charge,  to  disregard  them,  and  to  confine 
their  inquiry  to  the  single  question  as  to 
the  forcible  entry.  We  think  the  caution 
was  sufficient,  but,  if  not,  the  defendants 
should  have  requested  the  judge  to  make  it 
so.  This  they  did  not  do.  Simmons  v.  Dav- 
enport, 140  N.  C.  407,  63  S.  E.  225.  A  re- 
quest of  this  Idnd  would  have  brought  forth 
a  proper  response  from  the  court  *'If  a  par- 
ty desires  fuller  or  more  specific  instructions, 
he  must  ask  for  them,  and  no£  wait  until 
the  verdict  has  gone  against  him,  and  then, 
for  the  first  time,  complain  of  the  charge." 
Simmons  v.  Davenport,  supra.  See,  also, 
Kendrick  v.  Delllnger,  117  N.  O.  491,  23  S. 
E.  438;  McKinnon  v.  Morrison,  104  N.  C. 
354,  10  S.  £.  513;  State  v.  Debnam,  98  N.  C. 
712,  3  S.  B.  742;  Clark's  Code  (3d  Ed.)  pp. 
535,  536:  Justice  v.  Gallert,  131  N.  C.  393, 
42  S.  B.  860;  State  v.  Groves,  119  N.  C.  822, 
25  S.  EX  819.  Speaking  to  an  objection  of 
the  same  nature  as  this  one^  the  court  said 
in  State  v.  Tyson,  133  N.  C.  699,  45  S.  E.  840: 
"A  party  will  not  be  permitted  to  treat  with 
indifference  anything  said  or  done  during 
the  trial  that  may  injuriously  affect  bis  in- 
terests, thus  taking  the  chance  of  a  favor- 
able verdict,  and  afterwards,  when  he  has 
lost,  assert  for  the  first  t|me  that  he  has 
been  prejudiced  by  what  occurred.  His  si- 
lence will  be  taken  as  a  tadt  admission  that 
at  the  time  he  thought  he  was  suffering  no 
harm,  but  was  perhaps  gaining  an  advantage, 
and  consequently  it  will  be  regarded  as  a 
waiver  of  his  right  afterwards  to  object 
Having  been  silent  when  he  should  have 
spoken,  we.  will  not  permit  him  to  speak 
when,  by  every  consideration  of  fairness,  he 
should  be  silent  We  will  not  give  him  two 
chances.  The  law  helps  those  who  are  vigi- 
lant— ^not  those  who  sleep  upon  th^  rights. 
He  who  would  save  his  rights  must  be  prompt 
in  asserting  them." 

[16,  11]  But  it  must  not  be  understood  that 
we  approve  or  commend  the  language  of  the 
attorney.  It  was  a  clear  abuse  of  the  privi- 
lege of  counsel,  as  argued  by  defendants,  to 
use  such  words  in  debate  before  the  jury. 
The  state  does  not  ask  for  the  conviction  of 
a  defendant  except  upon  the  facts  and  the 
law,  8tripi>ed  of  all  extraneous  matter,  the 
naked  facts,  and  anything  done  whidi  Is 
calculated  to  prejudice  the  jury  should  be 
promptly  rebuked  by  the  presiding  judge,  and 
such  instructions  i^ven  to  the  jury  as  will 
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remove  all  prejddlee  and  restore  their  mlhda 
to  an  equilibrium,  readjusting  the  unsteady 
balance,  so  that  justice  may  be  administered 
fairly  and  impartially.  This  is  an  important 
matter,  and  Judges  cannot  be  too  alert  or 
too  much  **on  their  guard'^  to  Instantly  cor- 
rect such  abuses  occurring  in  the  course  of 
the  trial.  It  is  their  highest  duty  to  do  so, 
and  they  shonld  at  all  times  be  firm  and 
prompt  in  its  discharge.  Sometimes,  we  are 
aware,  learned  counsel  use  Intemperate 
speech  in  the  heat  and  zeal  of  an  argument 
which  they  themselves  regret  afterwards  in 
their  cooler  and  calmer  moments,  but,  this 
being  so,  it  is  nevertheless  the  duty  of  the 
judge  to  see  that  the  trial  is  conducted 
fairly,  without  regard  to  that  fact  Again 
quoting  trom  State  v.  Tyson,  133  N.  O.  698, 
45  S.  Ew  840:  "We  conclude,  therefore,  that 
the  conduct  of  a  trial  in  the  court  below, 
including  the  argument  of  counsel,  must  be 
left  largely  to  the  control  and  direction  of 
the  presiding  judge,  who,  to  be  sure,  should 
be  careful  to  see  that  nothing  is  said  or  done 
which  would  be  calculated  unduly  to  preju- 
dice any  party  in  the  prosecution  or  defense 
of  his  case,  and,  when  counsel  grossly  abuse 
their  privilege  at  any  time  in  the  course  of 
the  trial,  the  presiding  judge  should  inter- 
fere at  once,  when  objection  is  made  at  the 
time,  and  correct  the  abuse.  If  no  objection 
is  made,  while  it  is  still  proper  for  the  judge 
to  interfere  in  order  to  preserve  the  due  and 
orderly  administration  of  justice  and  to  pre- 
vent prejudice  and  to  secure  a  fair  and  im- 
partial trial  of  the  facts,  it  is  not  his  duty 
to  do  so,  in  the  sense  that  his  failure  to  act 
at  the  time  or  to  caution  the  jury  in  his 
<±arge  will  entitle  the  party,  who  alleges 
that  he  has  been  injured,  to  a  new  trial. 
Before  that  result  can  follow  the  judge's 
inaction,  the  o^jectidn  must  be  entered  at 
least  before-  rerdlct'' — citing  Knight  v. 
Houghtalling,  85  N.  C  17.  In  the  passage 
ta£en  from  State  v.  Tyson  we  did  not  intend 
to  decide  tliat  a  failure  of  the  Judge  to  act 
immediately  would  be  ground  for  a  reversal 
(unless  the  abuse  of  privilege  is  so  great  as 
to  call  for  Immediate  action)  but  merely  that 
it  must  be  left  to  the  sound  discretion  of  the 
court  as  to  when  is  the  proper  time  to  inter- 
fere, but  he  must  correct  the  abuse  at  some 
time,  if  requested  to  do  so,  and  it  is  better 
that  he  do  so  even  without  a  request,  for  he 
Is  not  a  mere  moderator,  the  chairman  of 
a  meeting,  but  the  judge  appointed  by  the 
law  to  so  control  the  trial  and  direct  the 
course  of  justice  that  no  harm  can  come  to 
either  party,  save  in  the  judgment  of  the 
law,  founded  upon  the  facts,  and  not  in  the 
lea^t  upon,  passion  or  prejudice.  Ck>unsel 
should  be  properly  curbed,  if  necessary,  to 
accomplish  this  result — the  end  and  purpose 
of  all  law  being  to  do  justice.  Every  defend- 
ant "should  be  made  to  feel  that  the  prose- 
cuting officer  is  not  his  enemy,"  but  that  he 
is  being  treated  fairly  and  Justly.  State  v. 
Smitb,  125  N.  C.  618,  34  a.  E.  285.    In  Jen- 


kins r*,  Ore  Co.,  65  N.  0.  663,  Justice  Reads 
said:  "Zealous  advocates  are  apt  to  run  In- 
to Improprieties;  and  it  most  generally  be 
left  to  the  discretion  of  the  Judge  whether 
it  best  comports  with  decency  and  order  to 
correct  the  error  at  the  time  by  stopping  ^ 
r^roving  the  counsel  or  wait  until  he  can 
set  the  matter  right  in  his  charge.  It  must 
often  happen  that  the  Judge  cannot  antici- 
pate that  the  counsel  is  going  to  say  any- 
thing improper,  and  it  may  be  said  before 
the  Judge  can  prevent  it,  as  In  this  case. 
*  *  *  And  the  question  was  whether  be 
waa  obliged  to  stop  the  counsel  then  and 
there  and  reprove  him/  or  whether  he  would 
wait  and  correct  that  and  all  other  errors 
when  he  came  to  charge  the  jury.  Ordinarily 
this  must  be  left  to  the  discretion  of  the 
Judge.  But  stiU  it  may  be  laid  down  as  law, 
and  not  merely  discretionary,  that  where  the 
counsel  grossly  abuses  his  privilege^  to  the 
manifest  prejudice  of  the  opposite  party,  it 
is  the  duty  of  the  judge  to  stop  him  then  and 
there,  and,  if  be  faUs  to  do  so  and  the  im- 
propriety is  gross,  it  is  good  ground  for  a 
new  trial."  In  this  case  the  Judge  responded 
fully  and  adequately  in  his  charge  to  the  ob- 
jection, and  the  remarks  of  the  counsel  are 
therefore  presumed  to  be  harmless.  They 
were  not  what  may  be  called  a  "gross** 
breach  of  privilege.  It  must  be  assumed 
that  the  Jurors  Tvere  honest  and  intelligent 
enough  to  heed  the  warning  of  the  court  ' 

[12]  Besides,  the  defendants  are  guUty  on 
the  admitted  facts,  and  therefore  in  no  de- 
gree have  they  been  prejudiced. 

[1 3,  1 4]  The  remaining  objection  to  the  con- 
viction is  that  Davenport's  associates  were 
not  aiders  and  abettors,  or,  at  least,  that  the 
court  erred  in  giving  the  following  instruc- 
tion: "If  one  party  was  committing  the  acts 
as  charged,  and  others  were  present,  either 
participating  or  ready  and  Intending  to  aid 
or  assist  if  it  became  necessary,  all  would  be 
equally  guilty."  The  defendant's  counsel,  in 
their  excellent  brief,  criticise  this  part  of 
the  charge  In  the  following  language:  "This 
is  undoubtedly  not  the  rule  governing  aid- 
ers and  abettors.  The  rule  as  laid  down  by 
Ruffin,  O.  J.,  in  State  v.  Hlldreth,  31  N.  O. 
440,  51  Am.  Dec.  369,  is  that  'the  aider  and 
abettor  must  either  incite  the  principal  to  ac- 
tion, or  else  must  deter  others  from  inter- 
fering to  prevent  the  criminal  conduct  of  the 
principal.'  The  very  limit  of  the  rule  la  the 
aider  and  abettor  'would  be  gruUty  v^ith  the 
principal  if  he  was  present  with  knowledge 
of  the  principal,  ready  to  aid  or  assist.  The 
reason  is  that  this  knowledge  xm  the  part  of 
the  principal  emboldens  him  because  he  has 
the  assurance  of  assistance.  12  Oyc.  186." 
Even  within  this  deflnitioii  of  the  term, 
"alder  and  abettor,"  we  find  no  difllculty  in 
adjudging  the  other  defendants  guilty  as 
principals,  upon  the  facts  of  the  case,  for  In 
misdemeanors  there  are  no  accessories.  A 
persoA  aids  and  aibets  when  he  has-  "that 
klMd  of  connectiOQ  with  tiie  commission  of 
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a  ertme irlilChy  at  c^ttiaaoii  law*  r«i^teved  tbe^ 
person  guilty  as  a  principal  in  tbe  second  de- 
gree. It  oonslsted  in  being  present  at  the 
time  and  place,  and  In  doing  some  act  to 
render  aid  to  tbe  actual  perpetrator  of  the 
crimen  though  without  taking  a  direct  ahare 
In  its  commission."  Black's  Diet  p.  54,  cit- 
ing 4  Blackstone*  34.  An  abettor  is  one  who 
gives  "aid  and  comfort,"  or  who  either  com- 
mands, adYlses,  instigates,  or  encourages  an- 
other to  commit  a  crime — a  person  who,  .by 
being  present,  by  words  or  conduct,  assists 
or  incites  another  to  commit  the  criminal 
act  (Black's  Diet  p.  6) ;  or  one  **who  so  far 
partidpates  in  the  commission  of  the  of- 
fense as  to  be  present  for  the  purpose  of  as- 
sisting, if  necessary,  and  in  such  case  he  is 
Uable  as  a  principal."  1  McClain,  Gr.  Law, 
I  ld9.  Within  any  well-recognized  definition, 
the  codefendants  of  Davenport  were  at  least 
"aiders  and  abettors,"  if  they  were  not  prin- 
cipals.   Rex  ▼.  Gordon,  21  State  Trials,  485. 

We  have  discussed  this  case  at  much  great- 
er length  than  we  would  otherwise  have 
done,  because  the  learned  and  able  counsel 
for  the  defendants  insisted  most  earnestly 
and  aealously  that  no  forcible  trespass  had 
been  committed  under  the  law  as  laid  down 
by  the  standard  authorities,  and  we  there- 
fore deemed  it  proper  to  review  and  restate 
the  law  in  a  matter  so  vital  to  the  tranquil- 
ity and  welfare  of  the  community,  and  to  do 
so  in  no  uncertain  terms^  so  that  it  may  be 
well  understood  that  individuals  cannot 
usurp  the  power  of  the  law,  and  by  their 
own  procedure  and  in  a  violent  manner  ei- 
ther protect  or  assert  their  rights  of  prop- 
erty. Such  conduct  is  '*agalnst  the  peace 
and  dignity  of  the  state,  and  contrary  to  the 
statute  in  such  cases  made  and  provided." 
Again,  we  say  that  the  cry  of  the  mob  must 
not  be  mistaken  for  the  voice  of  the  law. 

It  may  be  added  that  the  defendants  could 
have  been  properly  indicted  and  convicted 
either  of  e  forcible  trespass,  a  riot,  or  rout 
(State  y.  Hathcock,  29  N.  G.  52;  State  v. 
York,  70  N.  G.  66)  or  an  unlawful  assembly 
(2  McGlaln,  Gr.  Law,  §  1003),  all  misdemean- 
ors at  common  law,  and  the  sentence  pro- 
nounced in  this  case^  by  the  able  and  hu- 
mane judge,  whidi  was  mUd  considering 
the  aggravated  circumstances,  has  therefore 
worked  no  legal  injury  to  them. 

There  is  no  apparent  error  in  the  case^  and 
it  nrast  be  so  certified. 

No  error. 

(88  8.  C.  409 

GAD8DBK  v.  HOMTB  HSRTILIZER  ft 
C^EMIGAL  GO. 

(Supreme  Goort  of  South  GaroUna.     Sept  11, 

IWl.) 

1.  Apfkal  Awn  Ebbob  (§  222*>— Objbctions— 

PBESKNtATIOir   BELOW. 

Appellee  cannot  object  to  the  consideration 
en  appeal  of  a  <motion  for  new  trial  on  the 


ground  that  the  reasons  stated  in  the  motion 
were  not  stated  In  the  written  noUce  of  the  mo- 
tion served,  where  objection  was  not  made  d»> 
low  where  it  could  have  been  obviated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  U56b  1339-1386;  Dec.  Dig. 
I  222.  •! 

2.  AFPKiJ.    AZrO    EBBOB    (I    127*)— JUDOMXlfTS 
AjE^PEAULBLB— DbFAXTLT  JUDOMENTS. 

Ordinarily  a  default  judgment  is  not  appealr 
able  unless  the  default  goes  to  the  foundation  of 
the  cause  of  action  or  the  court's  jurisdiction, 
when  it  may  be  corrected  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  885-^1;  Dec  £Hg.  f 
127.*] 

3.  JuDGMBiTT  (§  112*)--Dkfaui.t— Effect. 

A  default  only  adnuts  thingi  well  pleaded, 
and  onl]r  affects  rights  with  respect  to  matters 
necessarily  admitted  by  the  default;  so  that^  if 
the  complaint  does  not  state  a  cause  of  action, 
only  a  judgment  of  dismissal  mav  be  rendered ; 
and,  if  it  states  facts  entitling  plaintiff  only  to 
a  certain  kind  or  extent  of  relief,  a  default 
judgment  awarding  a  different  kind  of  or  greater 
relief  is  improper;  and  hence,  under  Goae  Giv. 
Proc  1902,  §  169,  providing  that  defendant  shall 
be  deemed  to  have  waived  all  objections  to  the 
complaint  specified  in  section  165  as  grounds  of 
demurrer  if  not  taken  by  demurrer  or  answer, 
ezc^t  the  objection  that  the  complaint  does  not 
state  a  cause  of  action,  a  default  judgment  does 
not  waive  an  objection  that  the  complaint  does 
not  state  a  cause  of  action. 

[Ed.  Note.--For  other  cases,  see  Judgment, 
Gent  Dig.  SS  203-206 ;  Dec.  Dig.  %  112.*1 

4.  Sales    (S    41d*)  —  Spboial    Damages  — 

BbEAGH  of  GONTBACt. 

To  recover  special  damages  for  breach  of 
contract,  it  must  appear  that  defendant  knew 
when  making  the  contract  of  the  special  cir^ 
cumstances  from  which  the  damages  might  rea- 
sonably be  expected  to  result,  so  that,  upon 
breach  of  defendant's  contract  to  furnish  plain- 
tiff fertiliser,  in  reliance  upon  which  plaintiff 
had  prepared  his  land  and  arranged  to  plant  cer- 
tain crops,  plaintiff  could  not  recover  damages 
from  delay  in  planting  and  from  being  com- 
pelled to  plant  without  fertilizer,  where  it  is 
not  shown  that  defendant  knew  when  the  con- 
tract was  made  of  the  snedal  use  to  which  plain- 
tiff intended  to  put  the  fertilizer  or  of  any 
scarcity  in  fertilizer  wtdch  would  prevent  plain- 
tiff, from  buying  from  others,  if  he  failed  to 
furnish  it. 

[Ed.  Note.— For  other  cases,  see  8ales»  Cent 
Dig.  H  1174-1201;  Dec.  Dig.  $  4XS,^]. 

5.  New  Trial  (§  74*)  —  Gbouwds  —  Iwbdffi- 
cisncT  OF  pLEAniiras. 

A  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  not  supported  by  the  evi- 
dence as  to  s];>ecial  damages  awarded  necessarily 
involved  the  sufficiency  of  the  allegations  of  the 
complaint  as  to  special  damages  as  well  as  the 
proof  thereof ;  it  being  competent  to  prove  only 
that  which  is  alleged. 

[Ed.  Note.— For  other  oase%  see  New  Trial, 
Dec.  Dig.  S  74.*] 

6b  Damages  ({  206*)— DiBEcnoN  of  Vebuict 
—Unliquidated  UAiiAOES. 

Under  Gode  Civ.  Proc.  1902,  |  287,  provid- 
ing that,  when  the  damages  sought  are  unliqui- 
dated, the  relief  awarded  on  a  default  judgment 
shall  be  ascertained  by  a  ^ury,  the  court  cannot 
direct  a  verdict  for  plaintiff  upon  default  in  an 
action  for  unliquidated  damages  for  breach  of 
contract,  though  the  evidence  be  undisputed. 


[Ed.    Note.— For   other  cases, 
Dec  Dig.  ft  206.*] 


Damages, 


•For  otber  ossm  see  same  topic  and  Motion  NUMBER  in  Dee.  Dig.  ft  Abel  Dig.  Kmf  No.  Series  4  ft«si'r  Indexei 
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7.  Trial  (S  171*)— DiBBcnow  ot  Vibdiot-On 

Default. 

The  court  may  direct  a  Terdict  cm  default 
upon  the  same  grounds  upon  which  it  may  di- 
rect a  yerdict  where  the  issues  are  litigated. 

[EdL  Note.— For  other  cases,  see  Trial,  Dec. 
Diff.1  171.*] 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Sumter  County;  J.  W.  De  Vore,  Judge. 

•*To  be  officially  reported." 

Action  by  Emanuel  J.  Gadsden  against  the 
Home  Fertilizer  &  Chemical  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  unless  a  remittitur  is  filed,  in 
which  event  Judgment  is  affirmed. 

Purdy  ft  Bland,  for  appellant  Lee  & 
Moise,  for  respondent. 

HYDRICK,  J.  This  is  an  action  for  dam- 
ages for  breach  of  contract  In  substance, 
the  complaint  alleges:  That  on  January  18, 
1910,  defendant  sold  plaintiff  five  tons  of 
fertilizer  at  the  price  of  $144.60;  that  plain- 
tiff paid  $68.69,  part  of  the  agreed  price,  and 
defendant  agreed  to  deliver  the  fertilizer  at 
Qaremont,  but  failed,  after  demand,  to  do 
so;  that,  relying  upon  defendant's  perform- 
ance of  the  contract  plaintiff  prepared  his 
land  and  made  the  other  arrangementa  nec^ 
essary  to  plant  his  crops  of  com  and  cotton; 
but  by  reason  of  defendant's  breach  of  the 
contract,  he  was  delayed  in  planting,  and 
compelled  to  plant  his  crops  without  fer- 
tilization,  to  his  damage  $250;  that  defend- 
ant also  refused,  after  demand,  to  return 
the  money  paid  by  plaintifC  The  prayer  Is 
for  Judgment  for  $318.69. 

The  defendant  made  default  The  claim 
for  damages  being  unliquidated,  under  sec- 
tion 267,  Code  Civ.  Proc,  the  relief  to  be  af- 
forded had  to  be  ascertained  by  the  verdict 
of  a  Jury.  The  plaintiff  gave  testimony  in 
support  of  the  allegations  of  his  complaint 
He  testified  that  he  planted  about  16  acres 
of  com  and  about  32  of  cotton,  and  that  in 
his  opinion  he  did  not  make  more  than  half 
as  much  as  he  would  have  made  if  defend- 
ant had  furnished  him  the  fertilizer  accord- 
ing to  the  contract;  that  he  had  some  fer- 
tilizer, and,  if  he  had  gotten  that  which  he 
contracted  for,  he  could  have  made  nearly 
ten  bales  of  cotton,  and  might  have  made 
more,  and  he  thought  his  damages  amounted 
to  $250.  That  is  the  substance  of  the  evi- 
dence as  to  damages.  The  court  directed  the 
Jury  to  find  a  verdict  for  plaintiff  for  $318.69 
— the  sum  demanded  in  the  complaint  Some 
days  after  the  rendition  of  the  verdict  but 
during  the  term,  and  before  Judgment  was 
enttf ed  upon  it  the  defaidant  served  notice 
of  a  motion  to  set  aside  the  service  of 
the  summons  and  complaint,  and,  falling  in 
that,  to  set  aside  the  verdict  and  for  a  new 
trial,  on  the  ground  that  it  had  never  been 
served  with  process  and  had  had  no  notice 
of  the  action  until  after  the  verdict    The 


motion  was  supported  by  an  affidavit  of  the 
treasurer  of  the  defendant  company  to  the 
effect  that  Mr.  T.  S.  Sumter,  upon  whom  the 
summons  and  complaint  was  served  as  the 
agent  of  the  defendant,  which  is  a  foreign 
corporation,  was  not,  in  fact,  its  agent  At 
the  hearing  of  the  motion,  defendant's  at- 
torney stated  that,  if  his  motion  to  set  aside 
the  service  was  refused,  he  would  move  on 
the  minutes  to  set  aside  the  verdict  on  the 
ground  that  there  was  no  evidence  to  sup- 
port the  verdict  for  damages,  and  on  the  fur- 
ther ground  that  the  court  erred  in  directing 
the  verdict  instead  of  leaving  it  to  the  Jury 
to  find  the  amount  ot  damages.  The  defend- 
ant undertook  to  prove  by  Mr.  Sumter  that 
he  was  not  its  agent,  but  Mr.  Sumter  testi- 
fied to  the  contrary — ^that  he  was  defendant's 
agent,  and  that  when  the  summons  and 
complaint  were  served  on  him,  he  mailed 
them  to  defendant  There  was  other  evidence 
tending  to  prove  that  he  was  defendant's 
agent  and  that  defendant  had  held  him  out 
as  such.  There  was  no  error,  therefore.  In 
refusing  to  vacate  the  service. 

Upon  the  motion  to  set  aside  the  verdict 
on  the  grounds  stated,  the  court  ruled  that 
plaintiff  having  proved  all  the  allegations 
of  his  complaint  and  his  testimony  being 
undisputed,  there  was  no  error  in  directinir 
the  verdict,  and  refused  the  motion. 

[1]  Before  discussing  the  appeal  from  thh» 
ruling,  it  Is  necessary  to  dispose  of  an  ob- 
jection to  its  consideration  by  this  court 
which  has  been  interposed  by  respondent,  ta 
wit,  that  the  grounds  stated  were  not  men- 
tioned in  the  written  notice  of  the  motion 
served  upon  him.  This  objection  comes  too 
late.  These  grounds  were  presented  to  and 
considered  by  the  circuit  court  without  ob- 
jection. If  the  objection  made  here  had 
been  made  there,  it  might  have  been  obviated* 
Hence  the  ruling  is  properly  before  this 
court 

The  defendant  appeals  both  from  the  order 
refusing  its  motion  and  also  from  the  Judg- 
ment. 

[2]  Ordinarily  no  appeal  lies  from  a  Judg- 
ment by  default  Odom  v.  Burch,  52  S.  CL 
305,  29  S.  B.  726.  But  where  the  defect  in 
the  Judgment  is  radical — ^that  Is,  one  which 
goes  to  the  foundation  of  plaintiff's  cause  of 
action,  or  to  the  authority  of  the  court  ta 
render  the  Judgment — it  may  be  remedied  by 
appeal.  In  McMahon  v.  Pugh,  62  S.  C.  506, 
40  S.  EL  961,  it  was  held  that  in  a  default 
case  the  court  can  render  any  Judgment  to- 
whlch  the  plaintiff  is  entitled  under  the  facts 
alleged  in  his  complaint  not  inconsistent  with 
the  prayer  thereof,  and,  if  there  be  error 
in  granting  relief  beyond  the  scope  of  the  al- 
legations of  the  complaint,  the  remedy  is 
by  appeal.  At  page  510  the  court  quotes 
with  approval  the  following  from  Pomeroy: 
"If  every  fact  necessary  to  the  action  is 
stated,  the  plaintiff  may,  even  when  no  an- 
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swer  is  put  in,  have  any  relief  to  which  the 
facts  entitle  hixn,  consistent  with  tliat  de- 
manded in  the  complaint.*' 

[3]  The  authorities,  with  practical  unan- 
imity, agree  that  a  default  admits  only  what 
has  been  well  pleaded,  and  that  it  does  not 
forfeit  or  affect  the  rights  of  a  defendant, 
except  as  to  matters  necessarily  admitted  by 
the  default.  23  Cyc.  751.  Therefore,  If  the 
complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  any  judgment 
thereon,  except  one  of  dismissal,  goes  beyond 
the  allegations  of  the  complaint;  and  so,  if 
the  complaint  states  facts  which  entitle  plain- 
tiff only  to  a  certain  kind  of  relief,  or  to 
relief  only  to  a  certain  extent,  a  judgment  by 
default  which  gives  a  different  kind  of  relief, 
or  relief  to  a  greater  extent,  is  without  au- 
thority of  law  and  cannot  be  sustained.  In 
Gillian  v.  Gillian,  65  S.  C.  129,  43  S.  E.  386, 
Mr.  Justice  Gary,  8i)eak1ng  for  the  court, 
quotes  with  approval  from  6  Enc.  PI.  &  Pr. 
115,  as  follows:  "The  defendant,  by  waiving 
a  contest  and  suffering  a  default  to  be  taken 
against  him,  admits  the  truth  of  the  allega- 
tions set  out  in  the  plaintiff's  declaration  or 
complaint;  and  the  same  rule  applies  to  a 
judgment  final  after  overruling  a  demurrer. 
Hence  the  default  authorizes  the  entry  of  any 
judgment  warranted  by  the  facts  alleged. 
And,  where  the  facts  pleaded  constitute  a 
cause  of  action,  the  effect  of  the  default  is 
to  establish  it  definitely.  But  the  default 
does  not  admit  that  the  facts  pleaded  are 
sufficient  to  constitute  a  cause  of  action,  as 
the  effect  of  the  confession  is  limited  to  the 
material  issuable  facts  well  pleaded  in  the 
declaration  or  complaint.  Nor  does  it  ad- 
mit an  allegation  which  constitutes  a  mere 
conclusion  of  law.  The  facts  pleaded  must 
accordingly  be  sufficient  to  form  a  legal 
basis  for  the  judgment  taken  by  default,  or 
it  will  be  reversed  on  appeal  or  set  aside 
on  proper  application."  To  the  same  effect, 
see  23  Cyc.  740,  752,  764.  This  doctrine  is 
In  conformity  with  section  169  of  the  Code, 
which  provides  that  the  defendant  shall  be 
deemed  to  have  waived  all  the  objections  to 
the  complaint  which  are  specified  in  section 
165  as  grounds  of  demurrer,  if  the  same  are 
not  taken  either  by  demurrer  or  answer,  ex- 
cept the  objection  to  the  jurisdiction  of  the 
court,  and  the  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  If  the  last-named  ground 
of  objection  is  not  waived  by  a  failure  to 
raise  it  either  by  demurrer  or  answer,  it  nec- 
essarily follows  that  it  is  not  waived  by  a 
default,  which  is  merely  a  failure  to  de- 
mur or  answer.  The  complaint  In  this  case 
fails  to  state  the  facts  necessary  to  entitle 
plaintiff  to  recover  the  special  damages  which 
were  awarded  by  the  verdict. 

[41  In  an  action  to  recover  damages  for. 
breach  of  contract,  when  the  damages  sought 
to  be  recovered  are  special,  it  is  necessary  to 
allege  and  prove  that  defendant  had  notice  at 
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the  time  of  making  the  contract  of  the  spe- 
cial circumstances  from  which  such  dam- 
ages might  reasonably  be  expected  to  result. 
Towles  v.  Railroad  Co.,  83  S.  C.  501,  65  S.  E. 
638.  The  complaint  in  this  case  contains 
no  allegation,  nor  is  there  any  evidence  that 
defendant  knew,  when  the  contract  was 
made,  of  the  special  use  which  plaintiff  in- 
tended to  make  of  the  fertilizer,  or  of  any 
scarcity  of  fertilizer  which  would  prevent 
plaintiff  from  buying  what  he  needed  from 
other  dealers,  if  defendant  failed  to  furnish 
it.  Matheson  v.  Railway,  79  S.  C.  157,  60 
S.  E.  437.  Therefore  the  contention  of  ap- 
pellant that  as  to  the  damages  recovered  the 
verdict  is  wholly  unsupported  by  evidence 
must  be  sustained. 

[6]  While  the  motion  on  circuit  was  not 
based  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  for  the  special  damages  found  by 
the  verdict,  nevertheless  the  ground  taken 
that  the  verdict,  as  to  the  damages  found, 
is  without  the  support  of  any  competent  evi- 
dence, necessarily  involves  the  insufficiency 
of  the  allegations  of  the  complaint,  because 
it  is  competent  to  prove  only  what  is  al- 
leged, and,  as  the  allegations  are  insufficient, 
necessarily  the  proof  is  also.  Upon  the  com- 
plaint in  this  case  a  judgment  for  special 
damages  is  without  authority  of  law,  and 
cannot  be  sustained. 

[6]  The  court  erred  also  in  directing  the 
verdict.  The  statute  requires  that,  when 
the  damages  sought  to  be  recovered  are  not 
liquidated,  the  relief  to  be  afforded  in  de- 
fault cases  shall  be  ascertained  by  the  ver- 
dict of  a  jury.  Code,  §  267.  If  the  court 
may  direct  the  verdict  in  such  cases,  why 
may  it  not  ascertain  the  relief  to  be  afford- 
ed without  the  aid  of  a  jury?  But  clearly 
it  has  no  authority  to  do  so,  because  the 
statute  forbids  it.  Hence  the  verdict  is  with- 
out authority  of  law,  for  it  is  no  more  than 
the  finding  of  the  court.  From  this  it  must 
not  be  inferred  that  the  court  has  no  right 
to  direct  the  verdict  in  any  default  case. 

[7]  It  may  direct  the  verdict  in  such  cases 
upon  the  same  grounds  upon  which  it  may 
direct  a  verdict  in  litigated  cases;  but  when 
the  damages  are  not  liquidated,  and  the  evi- 
dence, though  undisputed,  is  of  such  a  na- 
ture  that  men  might  reasonably  differ  as 
to  the  amount  of  damages,  the  question  of 
amount  must  be  submitted  to  the  jury. 

Th^  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed,  un- 
less plaintiff  shall,  within  20  days  after  no- 
tice of  the  filing  of  the  remittitur  in  that 
court,  remit  all  of  the  judgment  in  excess 
of  the  sum  of  $68.69,  with  interest  thereon 
from  January  18,  1910,  and  upon  his  doing 
so,  the  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

JONES,  C.  J.,  GARY,  A.  J.,  and  WOODS, 
J.,  concur. 
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ATLAin:iO  COAST  LINE  B.  CO.  y.  CAUGH- 

MAN  et  al.,  Bailroad  Commiasion  of 

South  Carolina. 

^Supreme  Court  of  South  Oarolina.     Sept  11, 

1911.) 

1.  Bajlroads  (S  89*)-^R[oht  to  Cboss  Oth- 

XB     B0AD8  —  GBADB     OBOS8INO  —  CONSTITU- 
TIONAL AND  Statutory  Provisions. 

Const  art  9,  §  6,  proYiding  that  an^  rail- 
road shall  have  the  ric[ht  to  intersect  with  or 
cross  anv  other  road,  is  not  violated  by  Civ. 
Obde  1902,  fi  2179,  denying  the  right  to  cross 
at  grade  except  bj[  consent  of  the  Bailroad 
Commission  and  this  only  in  the  manner  pre- 
scribed, since  the  constitutional  right  to  cross 
does  not  necessarily  imply  the  right  to  cross  at 
grade. 

[Bd.   Note.— For  other  cases,  see  Bail  roads, 
Cent  Dig.  H  234r-239;    Dec.  Dig.  §  89.«] 

2.  Bailroads  (fi  91*)— Grobsino  Other  Bail- 
road—Conditions  Precedent. 

Where  a  railroad  obtains  an  order  from  the 
Bailroad  Commission  authorizing  it  to  cross  the 
right  of  way  of  another  company,  provided  that 
such  crossing  be  protected  with  an  Interlocking 
switch,  and  that  the  crossing  and  switch  be  sub- 
ject to  the  approval  of  the  commission,  and  b^ 
another  order  the  commission  imposes  condi- 
tions as  to  furnishing  preliminary  plans  and  as 
to  the  method  of  construction  and  operation,  the 
railroad  then  has  no  absolute  right  to  make  a 
crossing  or  to  institute  condemnation  proceed- 
ings to  acquire  a  right  of  way. 

[Ed.   Note.— For  other  cases,   see   Bailroads, 
Cent  Dig.  »  249-259 ;   Dec.  Dig.  S  91.«] 

3.  Bailroads  (S  91*)— Supervision  bt  Bail- 
road ComnssioN- Bevocation  of  Orders. 

Under  Gv.  Code  1902,  $  2179,  which  gives 
the  Bailroad  Commission  certain  powers  as  to 
grades  and  crossings,    no  restrictions   are   im- 

Sosed  on  the  commission  as  to  the  terms  and  con- 
itions  upon  which  it  will  consent  to  such  cross- 
ings, and  it  has  the  power  to  withhold  its  con- 
sent altogether  or  to  grant  it  on  such  terms  and 
conditions  as  it  may  see  fit,  and,  so  long  as  it 
acts  within  the  law  and  a  reasonable  discre- 
tioi^  it  is  subject  to  no  control  save  that  of  tbe 
Legislature,  and  its  requirements  that  a  railroad 
petitioning  for  a  right  to  a  grade  crossing  fur- 
nish the  commission  with  pr^minary  plans  for 
an  interlocking  switch,  that  all  neftessair  ma- 
terial be  assembled  before  the  work  is  begun, 
and  that  no  en^ne  or  train  be  operated  over 
such  tracks  until  inspected  by  the  commission 
are  within  its  authority  and  discretion. 

[Ed.   Note.— For  other   cases,   see  Bailroads, 
Cent  Dig.  SS  219-259 ;   Dec.  Dig.  §  91.*] 

4.  Constitxttional   Law    (f    lOl*)  — Vested 
Bights— Beoulation  of  Railroads. 

Where  a  railroad  commission  made  orders 
granting  the  petition  of  a  road  for  the  right  to 
cross  another  road  at  grade  with  certain  condi- 
tion SB  to  plans  and  methods  of  construction 
and  operation  to  be  approved  bv  the  commis- 
sion, the  orders  were  not  final,  out  under  the 
express  provisions  of  Civ.  Code  1902,  ft  2179, 
were  provisional,  and  before  the  approval  of  the 
commission  gave  the  road  no  vested  rights. 

[£>d.  Note. — For  other  cases,  see  Constitutional 
Law,  Cen,t  Dig.  H  209-211 ;   Dec  Dig.  S  101.*] 

5.  Constitutional    Law    (|    81*)  —  Police 
Power. 

The  state  cannot  by  contract  barter  away 
or  divest  itself  of  the  police  power,  since  the 
public  safety  is  paramount  to  any  vested  rights 
of  its  citizend. 

[E^.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  148 ;  Dec.  Dig.  S  81.*] 


6.  CoNSTrnmoNAX.  Law  Q  81S*)— Dttx  Pro- 
cess OF  Law  —  Aduinistrative  Proceed- 
ings-Hearings Before  Boards  and  Com- 
missions. 

The  Bailroad  Commission  on  the  petition 
of  a  road  made  conditional  orders  granting  it 
the  right  to  a  grade  crossing  over  another  road, 
provided  that  such  crossing  was  protected  with 
an  interlocking  switch,  anof  that  uie  i^lans  for  it 
and  for  its  construction  and  operation  be  ap- 
proved by  the  commission,  and  on  a  subsequent 
meeting  to  receive  the  report  of  its  engineer  as 
to  the  plans  submitted  by  the  petitioner,  and 
having  oefore  it  the  full  evidence  taken  at  for^ 
mer  hearings,  the  commission  extended  its  in- 
quiry beyond  a  consideration  of  the  plans,  and, 
over  the  petitioner's  objection,  ruled  that  its 
consent  was  still  an  open  matter  and  withheld 
consent  upon  consideration  of  the  crossing's 
danger  to  the  public,  and  the  petitioner  did  not 
make  the  point  that  it  was  taken  by  surprise  or 
was  unprepared,  but  without  asking  for  a  Air^ 
ther  hearing  relied  upon  the  commission's  pre- 
vious orders  as  having  expressed  its  final  con- 
Rent  Held  that,  to  meet  the  requirements  of 
due  process  of  law,  it  i«  not  necessary  that  hear- 
ings by  boards  and  commissions  shall  be  con- 
ducted with  the  same  formalities  as  proceedings 
in  courts,  and  that  the  petitioner  was  not  de- 
prived of  a  right  to  a  hearing  on  the  commis- 
sion's revocation  or  refusal  of  consent. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al  Law,  Cent  Dig.  §  949 ;  Dec.  Dig.  |  318.*]    ' 

7.  Mandamus  (S  7*)— Nature  and  Scope  of 
Bbmedt. 

The  issuance  of  a  writ  of  mandamus  is  not 
a  matter  of  strict  legal  right,  but  rests  in  the 
sound  discretion  of  the  court 

[Ed.  Note.— For  other  caseflf,  see  Mandamus, 
Cent  Dig.  S  5 ;  Dec.  Dig.  "§  l/] 

8.  Mandamus  (§  73*)— Acts  of  Boards  and 
Officers— Ministerial  Acts. 

WHiere  a  state  railroad  commission  grants 
a  petitioning  railroad  the  right  to  a  grade  cross- 
ing upon  condition  that  plans  be  submitted  to 
the  commission  for  its  approval,  mandamus  will 
lie  to  compel  its  consideration  of  the  plans  sub- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  U  144r-149;   Dec.  Dig.  S  73.*] 

9.  Mandamus  (fi  73*)  —  Acts  or  Publio 
Boards  and  Commissions  —  Matters  of 
Discretion. 

Mandamus  will  not  issue  to  control  the  dis- 
cretion or  judgment  vested  by  law  in  pubUc 
commissions,  unless  the  action  of  the  commis- 
sion with  respect  to  Uie  matter  before  It  is  so 
clearly  arbitrary  and  capricious  as  not  to  admit 
of  two  reasonable  opinions;  and,  where  a  rail- 
road commission  after  granting  a  right  to  a 
grade  crossing  subject  to  its  approval  bias  found 
that  the  proposed  crossing  is  unsafe,  and  that  no 
other  plans  can  be  devised  for  a  grade  crossing 
at  that  place,  and  that  the  proposed  plan  should 
not  be  consented  to,  and  there  is  evidence  to 
support  such  conclusion,  the  court  has  no  au- 
thority to  substitute  its  judgment  for  that  of 
the  commission,  and  a  writ  of  mandamus  will 
not  issue. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  U  144-149;   Dec.  Dig.  S  73.*] 

•*To  be  ofiadally  reported." 

Petition  by  the  Atlantic  Coast  Line  Bail- 
road Company  for  a  writ  of  mandamus 
against  B.  L.  Caughman  and  otbers»  constl- 
tnting  the  Bailroad  Commission  of  the  State 
of  South  Carolina.    Petition  dismissed. 

P.  A.  Willcox  and  W.  P.  Pollock,  for  pe- 
titioner. Lyles  ft  Lyies  and  Attorney  Gen- 
eral Lyon,  for  respondents. 
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BYDBJCK,  X  The  petitioner  prays  for  a 
writ  of  mandamns,  directed  to  the  Railroad 
Commission,  requiring  it  to  consider  and  ap- 
prove its  plans  for  a  grade  crossing  of  the 
tracks  of  the  Seaboard  Air  line  Railway  at 
I>Tont  street  in  the  town  of  Cheraw.  The  ef- 
forts of  the  petitioner  to  make  this  crossing 
have  resulted  in  considerable  litigation.  88 
&  a  464,  477,  480,  71  S.  E.  34,  39,  40.  For 
the  sake  of  brevity,  the  two  companies  will 
be  referred  to  as  the  **A  0.  L."  and  the  *'S. 
A  L.'* 

Section  2179,  Civ.  Code  1902,  reads:  ««No 
railroad  shall  be  constructed  to  cross  another 
railroad  at  the  same  level  therewith,  or 
across  navigable  or  tide  waters,  without  the 
consent,  in  writing,  of  the  railroad  commis- 
sioners, and  in  such  manner  as  they  shall 
prescribe.  It  shall  be  unlawful  for  any  cor- 
poration proceeding  to  construct  a  branch  or 
extension,  or  otherwise  to  take  any  proceed- 
ings contemplating  a  niew  crossing  of  one 
railroad  with  another,  at  the  same  level 
therewith,  unless  such  crossing  shall  first 
have  been  approved,  in  writing,  by  the  rail- 
road commissioners,  and  the  preliminary  ap- 
proval of  any  plan  for  such  crossing  shall 
always  be  made  subject  to  revision  by  the 
commissioners.  And  the  court  of  common 
pleas  shall  have  full  equity  Jurisdiction,  on 
information  filed  by  the  Attorney  General, 
in  case  of  any  violation  of  the  provisions  of 
this  section.*' 

Upon  the  petition  of  the  A  C.  L.,  after  no- 
tice to  the  S.  A  Lk,  and  a  hearing  had,  on 
September  14,  1910,  the  commission  gave  its 
consent  to  the  crossing  in  the  following  order, 
dated  September  22, 1910:  ''After  due  consid- 
eration, the  consent  of  this  commission  is 
hereby  given  to  the  Atlantic  Coast  Line  Rail- 
road Company  to  cross  the  main  line  track  of 
the  Seaboard  Air  Line  Railway  on  Front 
street  in  the  town  of  Cheraw,  8.  C,  with  its 
track  at  grade:  Provided,  that  said  crossing 
be  protected  with  an  interlocking  switch,  and 
crossing  to  be  subject  to  the  approval  of  the 
commission:  And  provided,  further,  that  all 
expenses  incurred  by  said  crossing  be  paid  by 
the  Atlantic  Coast  Line  Railroad  Company." 
It  appears  from  the  record  that,  when  this 
consent  was  given,  none  of  the  commission- 
ers had  personally  examined  the  place  of 
the  proposed  crossing.  But  thereafter,  on 
December  28th,  they  held  a  meeting  in  Cher- 
aw, in  connection  with  this  controversy,  and 
while  there  the  &.  Al,  U,  petitioned  for  a  re- 
hearing on  the  matter  of  the  commission  giv- 
ing its  consent  to  the  crossing,  which  was 
refused  in  the  following  order:  "(1)  The  pe- 
tition of  the  Seaboard  Air  Line  Company  for 
a  rehearing  in  this  matter  is  dismissed.  (2) 
The  permission  of  the  Atlantic  Coast  Line 
railroad  company  to  cross  track  of  the  Sea- 
board Air  Line  Company  on  September  22, 
1910,  contemplated  the  furnishing  to  this 
conmilssion  of  preliminary  plans  for  an  inter- 
locking Bwit(di  and  crossing  and  the  proper 
erection  of  the  same*  subject  to  the  approval 


of  this  commission.  (3)  That  all  material 
necessary  to  the  completion  of  the  interlock- 
ing switch  and  crossing,  as  ordered,  be  as- 
sembled before  any  work  on  the  same  is  be- 
gun, and  that  the  work  of  erection  be  car- 
ried on  to  completion  simultaneously.  (4) 
That  no  engine  or  train  be  operated  over  said 
crossing  until  the  same  has  been  Inspected 
by .  the  official  engineer  of  this  commission 
and  accepted  by  the  commission.'*  From  this 
order,  one  of  the  commissioners  dissented, 
on  the  ground  that  his  examination  of  the 
place  that  day  had  saUsfled  him  that  the 
crosslDg  at  Front  street  was  and  always 
would  be  too  dangerous  to  the  traveling  pub- 
lic, and  would  interfere  too  much  with  the 
use  by  the  S.  A  L.  of  its  main  line,  which 
objections  could  be  materially  lessened  by  a 
grade  crossing  at  Second  street,  one  block 
from  Front  street,  or  by  an  overhead  cross- 
ing at  Front  street  On  December  30th  the 
ACL.  notified  the  commission  that  it  had 
assembled  at  Cheraw  all  the  materials  neces- 
sary to  the  completion  of  the  interlocking 
plant  and  crossing,  as  authorized  by  the  or- 
der of  September  22d,  and  requested  that  the 
commission  send  its  engineer  to  supervise  its 
immediate  placing.  Accordingly  the  com- 
mission sent  an  engineer,  who  made  an  ex- 
amination of  the  materials  assembled  for  the 
purpose  of  putting  in  the  crossing,  and  a 
meeting  of  the  commission  was  held  on 
January  2d  for  the  purpose  of  hearing  his 
report,  and  also  for  the  purpose  of  consid- 
ering the  plans  and  ascertaining  whether 
they  came  up  to  the  standard  which  should 
be  required  for  safety.  Both  roads  were  no- 
tified of  the  meeting,  and  both  were  repre- 
sented by  their  engineers  and  attorneys.  In 
the  meantime  the  personnel  of  the  commis- 
sion had  been  changed.  The  term  of  office 
of  one  of  the  commissioners  who. had  fa- 
vored giving  consent  to  the  crossing,  had  ex- 
pired, and  his  successor  had  qualified  and 
taken  his  place  on  the'  commission.  This 
fact  is  mentioned  merely  to  explain  a  change 
in  the  attitude  of  the  commission  with  re- 
spect to  the  matter.  At  this  hearing,  on 
January  2d,  a  great  deal  of  testimony  was 
heard  and  discussion  had  as  to  whether  the 
plans  proposed  made  the  crossing  safe.  The 
petitioner  contended  that  the  commission 
had  given  its  consent  to  the  crossing  In  its 
order  of  -September  22d,  and  that  that  con- 
sent was  final  and  Irrevocable,  and  that  all 
the  commission  could  do  at  that  time  was  to 
consider  and  approve  or  disapprove  of  the 
l)lans  proposed  by  it  A  majority  of  the 
commission,  consisting  of  the  new  member 
and  the  member  who  dissented'  from  the  or- 
der of  December  28th,  overruled  this  conten- 
tion, and  held  that  the  matter  of  consent  was 
still  open,  and  that  the  commission  still  had 
the  right  to  inquire  into  the  safety  of  the 
proposed  crossing,  and  to  withhold  their 
consent,  if  they  concluded  that  it  would  be 
unsafe.  The  new  commissioner  announced 
that  he  had  not  seen  the  place  of  the  pro- 
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posed  crossing,  and  that,  until  be  had,  he 
conld  not  Intelligently  decide  whether  the 
commission  should  consent  to  a  grade  cross- 
ing at  that  place,  or  whether  the  plans  of 
the  crossing  proposed  should  be  approved  or 
disapproved.  After  having  heard  the  evi- 
dence and  arguments  as  to  the  sufficiency  of 
the  plans  proposed,  and  after  having  inspect- 
ed the  place,  he  agreed  with  the  commis- 
sioner who  dissented  from  the  order  of  De- 
cember 28th,  and  they,  being  a  majority  of 
the  commission,  passed  the  following  order, 
dated  January  6,  1911:  "(1)  That  this  com- 
mission should  not  consent  to  the  present 
plan  of  the  crossing  by  the  Atlantic  Ck>ast 
Line  of  the  Seaboard  Air  Line  on  Front 
street,  as  the  same  is  dangerous  to  the  trav- 
eling public  and  detrimental  to  the  public  at 
large.  (2)  That  this  commission  should  con- 
sent to  a  crossing  of  the  Seaboard  Air  Line 
railway  by  the  Atlantic  Coast  Line  rail- 
way at  Second  street,  under  such  plans  as 
this  commission  will  approve,  and  in  the 
event  that  the  Seaboard  Air  Line  carries 
out  the  offer  hereinbefore  stated.  (3)  That 
In  the  event  the  said  Atlantic  Coast  Line 
Railroad  Company  shall  not  accept  of  said 
offer,  but  still  insists  on  crossing  the  Sea- 
board Air  Line  at  Front  street,  then  that 
this  commission  shall  not  consent  to  any 
grade  crossing,  but  require  the  said  Atlantic 
Coast  Line  to  cross  the  same  on  an  overhead 
bridge,  which  the  ground  will  admit  of  In  a 
practical  way,  the  plans  of  such  overhead 
bridge  to  be  approved  by  this  commission." 
From  this  order  the  other  commissioner  dis- 
sented, sustaining  the  position  talcen  by  pe- 
titioner, as  above  stated.  Thereafter,  on 
May  24,  1911,  the  petitioner  herein  filed  a 
petition  with  the  commission,  requesting  the 
conmiission  to  consider  and  approve  the  plans 
proposed  by  it,  taking  the  position  that  the 
commission  had  not  at  the  hearing  on  Jan- 
uary 2d,  or  at  any  time^  considered  and 
approved  or  disapproved  Its  proposed  plans 
for  the  crossing.  The  commission  dismissed 
the  petition,  and  this  proceeding  was  com- 
menced to  compel  the  conmiission  to  consider 
and  approve  the  plans  proposed  by  peti- 
tioner. 

[1]  The  first  contention  of  the  petitioner 
is  that  under  the  Constitution  and  statute  the 
commission  has  no  power  to  deny  one  rail- 
road the  right  to  cross  another  at  grade, 
where  the  fulfillment  of  its  duty  to  the  pub- 
lic by  the  road  seeking  to  cross  requires  it; 
and  that  in  such  cases  the  power  of  the  com; 
mission  is  limited  to  an  approval  of  the  man- 
ner of  crossing.  This  contention  Is  based 
upon  section  6  of  article  9  of  the  Constitu- 
tion, which  reads:  "Any  railroad  •  •  • 
organized  under  the  laws  of  this  state,  shall 
have  the  right  •  •  ♦  to  Intersect  with 
or  cross  any  other  railroad,"  etc  There  are 
several  sections  of  the  Code  which  in  similar 
terms  give  railroads  the  right  to  cross  each 
other.  But  neither  the  section  of  the  Con- 
stitution above  quoted  nor  any  statute  gives 


one  railroad  the  right  in  so  many  words  to 
cross  another  at  grade,  and  the  right  to  cross 
does  not  necessarily  imply  the  right  to  cross 
at  grade.  On  the  contrary,  section  2179  de- 
nies that  right,  except  by  consult  of  the 
commission,  and  then'  only  in  such  manner  aa 
it  shall  prescribe;  and  there  is  nothing  in 
the  provisions  of  that  section  in  conflict  with 
the  section  of  the  Constitution  above  cite<^ 
Notwithstanding  that  section  of  the  Consti- 
tution, it  would  be  perfectly  competent  for 
the  Legislature,  in  the  exercise  of  the  police 
power  of  the  state,  to  prohibit  grade  cross- 
ings altogether,  and  require  aU  existing 
grade  crossing  to  be  changed,  and  put 
above  or  below  grad&  New  York,  etc.,  R. 
Co.  V.  Bristol,  151  U.  S.  556,  14  Sup.  Ct  437, 
38  L.  Ed.  269;  Chicago,  etc.,  R.  Co.  v.  Ne- 
braska, 170  U.  S.  57,  18  Sup.  Ct  513,  42  L. 
Ed.  948;  Chicago,  etc.,  R.  Co.  v.  Illinois,  200 
U.  S.  561,  26  Sup.  Ct  841,  50  L.  Ed.  696. 

[2]  The  next  position  taken  by  the  petition- 
er is  that  the  order  of  January  6th  is  void, 
first,  because  the  order  of  September  22d,  be- 
ing a  Judgment  or  quasi  Judgment,  was  final 
and  irrevocable;  and,  second,  because  the 
order  of  January  6th  was  made  without  giv- 
ing the  petitioner  a  hearing,  after  the  peti- 
tioner had  acquired  vested  rights,  in  reli- 
ance upon  the  order  of  September  22d,  and  it 
therefore  operates  to  deprive  petitioner  of  its 
property  without  due  process  of  law.  The 
fundamental  error  in  this  contention  is  in  as- 
suming that  the  conmiission  ever  gave  its  con- 
sent to  the  crossing.  In  A.  C.  L.  v.  S.  A.  L.,  88 
S.  C.  464,  71  S.  B.  34,  the  court  held  that  the 
orders  of  September  22d  and  December  28th 
gave  only  '*the  preliminary  approval  of  the 
commission  to  a  crossing  by  the  Coast  Line 
at  this  point,  under  very  minute  and  sub- 
stantial conditions,  to  wit,  that  the  crossing 
was  to  be  protected  by  an  Interlocking  switch, 
and  that  all  preliminary  plans  for  the  cross- 
ing and  interlocking  switch  were  to  be  sub- 
mitted before  the  work  was  attempted." 
And  it  was  distinctly  held  in  that  case  that 
those  orders  gave  petitioner  "no  absolute 
right  to  make  the  crossing."  Under  the 
terms  of  the  statute,  the  petitioner's  right  to 
proceed  was  conditioned  upon  the  consent  of 
the  commission.  Until  that  consent  was  ob- 
tained, it  was  unlawful  for  petitioner  to  In- 
stitute condemnation  proceedings  for  the  pur- 
pose of  acquiring  rights  of  way,  or  to  take 
any  other  step  contemplating  the  making  of 
such  crossing.  The  law  not  only  did  not 
give  the  petitioner  the  right  to  make  the 
crossing,  without  the  consent  of  the  commis- 
sion, but  positively  forbade  it  Therefore 
neither  the  petitioner  nor  any  others  interest- 
ed in  the  matter,  had  any  right  to  take  any 
steps  in  reliance  upon  the  orders  of  Septem- 
ber and  December,  because  upon  their  face 
they  were  conditional,  and  it  was  not  known 
whether  the  petitioner  would  be  able  to  com- 
ply with  the  condition. 

[3]  Moreover,  by  the  terms  of  the  statute, 
even  ''the  preliminary  approval  of  any  plans 
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for  such  crossing  shall  always  be  made  sub- 
ject to  revision  by  tbe  commissioners.**  The 
Legislature  has  imposed  no  reetrlctions  upon 
the  commission  as  to  the  terms  and  conditions 
upon  which  it  will  consent  to  such  crossings. 
Therefore  it  has  the  power  to  refuse  its  con- 
sent altogether,  or  to  grant  it  upon  such 
terms  and  conditions  as  it  may  see  fit  And» 
so  long  as  it  acts  within  the  law  and  a  rea- 
sonable discretion,  it  is  subject  to  no  control 
save  that  of  the  Legislature.  The  condition 
upon  which  the  consent  of  September  22d 
and  December  28th  was  given  was  clearly 
within  the  law  and  the  discretion  of  the  com- 
mission, and  it  was  a  condition  precedent, 
and  no  rights  could  vest  or  attach  under  the 
consent,  until  the  condition  had  been  fully 
complied  with. 

[4]  In  A.  C.  L.  V.  S.  A«  L.,  supra,  the  court 
said:  '*No  plans  of  an  interlocking  switch 
crossing  were  ever  submitted  to  the  Railroad 
Commission  until  January  2,  1911.  Hence 
any  attempt  to  put  in  the  crossing  previous 
to  January  2,  1911,  was  a  violation  of  the 
orders  of  the  commission,  and,  inasmuch  as 
the  commission  did  not  approve  the  plans 
submitted  on  January  2,  1911,  but  disapprov- 
ed them,  the  attempt  to  put  in  the  crossing 
thereafter  was  unauthorized  by  the  commis- 
sion." If  the  petitioner  had  no  right  to  act 
upon  the  orders  of  September  22d  and  De- 
cember 28th,  and  the  court  expressly  decided 
that  it  had  not,  it  necessarily  follows  that 
its  contention  that  it  acquired  vested  .rights 
in  reliance  upon  those  orders,  cannot  be  sus- 
tained. But  the  truth  is,  and  the  record 
shows  it,  that  petitioner  acquired  all  the 
necessary  rights  of  way,  except  across  the 
{3.  A.  L.  tracks,  before  it  ever  applied  for  the 
consent  of  the  commission  to  make  the  cross- 
ing, and,  if  it  has  acquired  any  rights  sub- 
sequent to  the  date  of  the  orders  giving  a 
conditional  consent  to  the  crossing,  the  rec- 
ord fails  to  show  what  they  are  and  when 
they  were  acquired. 

[5]  But  even  if  it  be  assumed  that,  acting 
In  reliance  upon  those  orders,  the  petitioner 
did  acquire  vested  rights,  it  does  not  follow 
that  the  commission  could  not  withdraw  its 
consent  to  the  crossing.  The  public  safety 
is  paramount  to  the  vested  rights  of  the  citi- 
zen. The  police  power  cannot  be  bartered 
away.  In  Chicago,  etc,  R.  C.  v.  Nebraska, 
supra,  Mr.  Justice  Shiras,  speaking  for  the 
court,  said:  "Usually,  where  a  contract,  not 
contrary  to  imblic  i)Olicy,  has  been  entered  in- 
to between  parties  competent  to  contract,  it 
is  not  within  the  power  of  either  party  to 
withdraw  from  its  terms  without  the  con- 
sent of  the  other ;  and  the  obligation  of  such 
a  contract  is  constitutionally  protected  from 
hostile  legislation.  Where,  however,  the  re- 
spective parties  are  not  private  persons,  deal- 
ing with  matters  and  things  with  which  the 
public  has  no  concern,  but  are  persons  or  cor- 
porations whose  rights  and  powers  were  cre- 
ated for  public  purposes,  by  legislative  acts, 
and  where  the  subject-matter  of  the  contract  | 


is  one  which  affects  the  safety  and  welfare 
of  the  public,  other  principles  apply.  Con- 
tracts of  the  latter  descBlption  are  held  to  be 
within  the  supervising  power  and  control  of 
the  Legislature  when  exercised  to  protect 
the  public  safety,  health,  and  morals,  and 
that  clause  of  the  federal  Constitution  pro- 
tects contracts  from  legislative  action  can- 
not in  every  case  be  successfully  invoked. 
The  presumption  Is  that,  when  such  con- 
tracts are  entered  into,  it  is  with  the  knowl- 
edge tliat 'parties  cannot,  by  making  agree- 
ments on  subjects  involving  the  rights  of  the 
public,  withdraw  such  subjects  from  the  po- 
lice power  of  the  Legislature.'*  But,  as  we 
have  seen,  the  petitioner  knew  by  the  terms 
of  the  consent  and  by  the  terms  of  the  stat- 
ute, which  provides  that  "the  preliminary 
approval  of  any  plans  for  such  crossing  shall 
always  be  made  subject  to  revision  by  the 
commissioners,**  that  it  had  no  right  to  as- 
sume and  act  upon  the  assumption  that  con- 
sent would  finally  be  given. 

[6]  The  petitioner's  next  contention  is  that 
it  has  never  had  a  hearing  upon  the  right  ot 
the  commission  to  revoke  the  consent  given 
by  the  orders  of  September  22d  and  Decem- 
ber 28th.  It  has  been  shown  that  no  consult 
was  given,  and  therefore  there  was  no  revo- 
cation, but  merely  a  refusal  to  consent  But 
waiving  that  the  record  shows  that  at  the 
meeting  held  on  January  2d,  which  had  been 
called  to  receive  the  report  of  the  commis- 
sion*s  engineer  upon  the  plans  proposed  by 
the  petitioner,  a  majority  of  the  commission 
ruled  against  the  objection  of  the  petitioner, 
and  after  repeated  and  extended  arguments 
that  the  question  of  the  consent  of  the  com- 
mission to  the  crossing  was  still  an  open 
matter,  and  that  it  had  not  been  finally  de- 
termined. Tiie  inquiry  at  that  hearing  was 
therefore  not  restricted  to  a  consideration  of 
the  fitness  of  the  proposed  plans,  but  took 
the  broader  scope  whether  the  conunission 
should  consent  to  a  grade  crossing  at  Front 
street  at  all,  on  account  of  the  danger  to 
the  traveling  public  resulting  from  the  pecu- 
liar physical  conditions  at  that  point  on  ac- 
count of  the  grade  and  curvature  of  the  S.  A« 
L.  track.  While  petitioner  strenuously  ob- 
jected to  the  consideration  of  that  question, 
it  did  not  make  the  point  that  It  was  takoi 
by  surprise,  or  was  unprepared  to  meet  that 
issue.  Nor  did  it  ask  for  further  time  to 
meet  It,  but  it  chose  rather  to  rely  upon  its 
legal  position  that  the  orders  of  S^tember 
22d  and  December  28th  giving  consent  were 
final.  Nor  has  it  been  suggested  that  peti- 
tioner could  or  would  have  made  any  differ- 
ent showing,  if  the  meeting  had  been  called 
specifically  for  the  purpose  of  considering  the 
question  of  consent  Moreover,  it  will  be 
noticed  that  petitioner  has  never  asked  the 
commission  for  a  hearing  upon  that  point 
Nor  has  it  asked  this  court  to  compel  the 
commission  to  give  it  such  a  hearing,  but  it 
has  at  all  times  since  the  order  of  September 
22d  strenuously  objected  to  any  such  hear- 
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ing.  Certainly,  under  each  circumstances,  it 
wlU  not  be  heard  to  say  that  It  has  been  de- 
prived of  Its  vested  rights  without  a  hear- 
ing. But  the  truth  Is  the  hearing  on  Janu- 
ary 2d  was  quite  as  full  on  the  question 
whether  the  commission  should  give  its  con- 
sent to  the  crossing,  so  far  as  the  elem^it 
of  danger  is  concerned,  and  that  Is  the  only 
ground  upon  which  consent  was  refused,  as 
was  the  hearing  which  resulted  in  the  order 
of  September  22d.  Besides,  the  record  shows 
that  the  new  commissioner  and* the  others 
had  before  them  the  evidence  taken  at  the 
first  hearing,  which,  as  also  appears  from 
the  record,  was  taken  by  one  of  the  com- 
missioners, in  the  absence  of  the  others,  and 
reported  to  the  full  body.  To  meet  the  re- 
quirement of  due  process  of  law,  it  is  not 
necessary  that  hearings  before  boards  and 
commissions  shall  be  conducted  with  the 
same  formalities  that  characterize  proceed- 
ings in  courts. 

The  next  question  is.  Has  the  commission 
considered  the  plans  of  the  crossing  proposed 
by  the  petitioner?  The  record  shows  that 
the  hearing  of  January  2d  was  devoted  al- 
most exclusively  to  the  consideration  of  these 
plans,  in  connection  with  the  question  wheth- 
er any  plans  could  be  devised  which  would 
afford  adequate  protection  to  the  public  for 
a  grade  crossing  at  Front  street,  and  the 
dedsion  of  the  commission  shows  they  were 
considered  and  disapproved. 

[7]  The  issuance  of  the  writ  of  mandamus 
is  not  a  matter  df  strict  legal  right,  but  it 
rests  in  the  soun^  discretion  of  the  court 
Nothing  is  better  settled  than  that  manda- 
mus will  not  be  issued  to  control  the  discre- 
tion or  Judgment  vested  by  law  in  public  of- 
ficers. 

[8]  If  the  commission  had  not  already  con- 
sidered and  rejected  the  plans  proposed  by 
the  petitioner,  the  court  could  compel  their 
c<Misideratlon  by  the  commission.  Abbeville 
y.  McMillan,  52  S.  C.  00,  29  S.  B.  540. 

[9]  B\^t  it  could  not  direct  the  result  of 
that  consideration,  unless  the  action  of  the 
commission  with  respect  to  the  matter  was 
80  clearly  arbitrary  and  capricious  as  not  to 
admit  of  two  reasonable  opinions.  Mauldln 
V.  Matthews,  81  fi.  C.  414,  62  S.  E.  695,  128 
Am.  St  Bep.  919.  The  commission  is  Invested 
by  law  with  the  authority  to  decide  the  ques- 
tions of  fact  in  such  cases,  and  It  is  a  body 
peculiarly  fitted  to  decide  such  questions. 
Therefore  its  decision  of  questions  of  fact 
unless  wholly  without  evidence,  is  final  and 
conclusive.  Now,  in  this  case,  the  commis- 
sion has  found  that  'the  proposed  crossing  is 
unsafe,  and  that  no  plans  can  be  devised  for 
a  grade  crossing  at  Front  street  which  will 
adequately  protect  the  public.  It  has  also 
found  that  a  grade  crossing  may  be  made  at 
Second  street  which  will  be  reasonably  safe, 
and  that  an  overhead  crossing  at  Front 
street  is  feasible    It  has.  also  found  that  the 


proposed  plan  of  crossing  at  Front  street  is 
dangerous,  and  should  not  be  consented  to, 
and  that  conclusion  is  not  without  evidcsnce 
to  support  it  Even  if  the  court  did  not  con- 
cur in  the  findings  of  the  commission,  nevov 
theless  it  has  no  authority  or  disposition  to 
substitute  its  Judgment  and  discretion  for 
that  of  the  commissl(HL 
Wherefore  the  petition  is  dismissed. 

QABT,  P.  J.,  and  WOODS»  J.,  concur. 


aS8  Oa.  666) 

W.  J.  DOWNING  LUMBEB  CO.  T.  BiEDUN 

ft  SUNDY. 

(Supreme  Court  of  Georgia.     Aug.  17,  1911.) 

(SyllahuM  hy  the  Court.) 

1.  Executors  and  Administbatobb  (|  863*)— 
AuTHOBiTT— Sales  of  Land. 

An  administrator  cannot  sell,  at  private 
sale,  land  the  title  to  which  is  in  the  estate  he 
represents,  except  "wild  uncultivated"  land. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdministratorB,  Cent  Dig.  %  1492;  Dec. 
Dig.  §  363.*] 

2.  ExEcuTOBS  and  Adhinibtbatobs  (fi  380*)— 
AuTHOBiTT— Question  fob  Jubt. 

The  evidence  was  not  such  as  to  require  a 
finding  that  either  of  the  tracts  of  land  involved 
was  not  "wild,  uncultivated"  land  at  the  time 
the  administrators,  respectivelv,  made  private 
sales  thereof  under  orders  granted  hy  the  court 
of  ordinary;  and  the  trial  judge  erred  in  di- 
recting a  verdict  for  the  defendants. 

[Ed.  Note.^For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  880.^] 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Charlton  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  the  W.  J.  Downing  Lumber  Com- 
pany against  Medlin  ft  Sundy.  From  a  Judg- 
ment for  defendants,  plaintilZ  brings  error. 
Beversed. 

Wilson,  Bennett  ft  Lambdln,  for  plaintiff 
in  error.  Toomer  ft  Beynolds,  for  defend- 
ants in  error. 

HOLDEN,  J.  The  plaintiff  in  error  filed 
its  petition  to  have  the  defendants  in  error 
enjoined  from  cutting  and  removing  timber 
from  two  described  tracts  of  land,  and  from 
using  the  timber  for  turpentine  purposes,  or 
otherwise  interfering  with  It  The  plaintiff 
claimed  title  under  deeds  from  the  admin- 
istrators, whose  intestates  had  grants,  re- 
spectively, to  the  two  tracts  of  land  from 
the  state.  Upon  the  conclusion  of  the  evi- 
dence the  court  directed  a  verdict  In  favor 
of  the  defendants,  and  the  plaintiff  excepted. 

[1  ]  The  administrators  who  made  the  deeds 
each  obtained  an  order  from  the  ordinary 
appointing  him,  authorizing  him  to  sell  the 
tract  of  land  of  his  intestate  as  wild  land 
at  public  or  private  sale.  The  administra- 
tors, respectively,  made  private  sales  of  the 
two  tracts  of  land,  and  deeded  the  same  to 
the  plaintiff.    The  bill  of  exceptions  recites 


•For  other  cases  set  same  toi^lc  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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that  upon  the  conclusion  of  the  evidence 
the  court  ''directed  a  verdict  for  the  defend- 
ants, in  language  following,  namely:  'It  ap- 
pearing to  the  court  that  at  the  time  the 
deeds  were  made  to  these  lots  of  land  Nob. 
5  and  6  to  the  plaintiff  In  this  suit  that  the 
defendants  were  In  possession  of  lots  In  con- 
troversy, and  that  thereupon  these  deeds  be^ 
ing  made  4)y  the  administratrix  of  the  es- 
tates of  Melton  and  Rogers,  the  plaintiff  can- 
not recover  in  this  suit,  for  the  reason  that, 
as  stated  in  Code  1895,  S  3457  (Code  1910, 
S  4083),  an  administrator  cannot  sell  prop- 
erty held  adversely  to  the  estate  by  a  third 
person.  He  must  first  recover  possession. 
This  having  not  been  done  by  the  admlnlstra- 
trlz  aforesaid,  a  verdict  is  directed  for  the 
defendants.  This  verdict  is  directed  solely 
and  only  upon  this  ground.*  '*  The  plaintiff 
excepted  to  the  direction  of  a  verdict,  on  the 
ground,  among  others,  that  the  section  of  the 
Code  referred  to,  providing  that  an  adminis- 
trator cannot  sell  lands  held  adversely  to 
the  estate,  "Is  not  applicable  to  a  sale  of  wild 
lands.''  The  plaintiff  In  error  contends  that 
the  statute  Intended  to  give  an  administrator 
the  right  to  sell  wild  land  at  private  sale, 
though  held  at  the  time  adversely  to  the 
estate.  Under  the  common  law,  and  under 
the  statute  of  82  Henry  YIII,  c.  — ,  a  deed 
to  lands  at  the  time  in  the  adverse  posses- 
sion of  others  was  voidT  The  act  bf  1858 
(Acts  1858,  p.  56)  gave  ordinaries  the  right 
to  pass  orders  authorizing  an  administrator 
to  sell,  at  private  sale,  "wild  and  scattered 
lands  lying  and  being  In  different  counties 
in  this  state."  This  act  is  codified  in  CivU 
Code  1910,  S  4024,  which  is  as  follows:  "On 
application  by  the  administrator  and  due  no- 
tice advertised  as  hereinafter  provided  In 
case  of  land,  the  ordinary  may  grant  an  or- 
der authorizing  the  administrator  to  s^l,  at 
private  sale,  wild  uncultivated  lands  lying 
in  counties  other  than  that  of  the  administra- 
tion: Provided,  no  objection  is  filed  by  any 
one  Interested  in  the  estate,  and  the  ordinary 
Is  satisfied  that  such  sale  is  preferable." 
In  1859  (Acts  1859,  p.  24)  an  act  was  passed 
which  is  codified  in  avil  Code  1910,  S  4185, 
and  which  reads  as  follows:  "A  deed  to 
lands,  made  while  the  same  are  held  adverse- 
ly to  the  maker  of  the  deed,  is  not  void." 

CHvil  CkKie  1910,  S  4038,  which  is  the  same 
as  section  8457  of  the  Code  of  1895,  referred 
to  by  the  court  when  he  directed  a  verdict 
Is  as  follows:  '^An  administrator  cannot 
sell  property  held  adversely  to  the  estate  by 
a  third  person;  he  must  first  recover  posses- 
slon."  Cultivated  land  in  the  adverse  pos- 
session of  any  one  would  not  be  vrlld  land» 
and  could  not  be  sold  as  such  under  Civil 
Code  1910,  {  4024,  above  quoted.  The  provi- 
sion of  Civil  Code  1910,  S  4038,  that  "an  ad- 
ministrator cannot  sell  proi>erty  held  adverse- 
ly to  the  estate  by  a  third  person,"  is  an  ex- 
ception to  the  general  law  in  (3ivll  Code  1910, 
{  4186^  providing  that  "A  deed  to  lands,  made 


while  the  same  are  held  adverstiy  to  the 
maker  of  the  deed.  Is  not  void,"  and  the 
word  "property"  in  the  section  first  above 
quoted  applies  to  sales  of  all  kinds  of  prop- 
erty. Orders  for  the  sale  of  wild  lands  must 
be  granted  upon  written  application  there- 
for, after  publication  of  notice  in  the  same 
manner  as  in  Instances  where  orders  for 
the  sale  of  land  other  than  wild  land  are 
granted:  and  an  order  for  the  sale  of  wild 
laud  may  require  it  to  be  sold  at  public  sale. 
It  has  been  many  times  held  that  a  public 
sale  of  land  other  than  "wild  land"  by  ad- 
ministrators, while  In  the  adverse  posses- 
sion of  others,  and  a  deed  in  pursuance  there- 
of, conveys  no  title.  Weltman  v.  Thlot,  64 
Ga.  11;  Cogglns  v.  Griswold,  64  6a.  323; 
Lowe  V.  Blvins,  112  Ga.  341,  37  S.  B.  374; 
Hanesley  v.  Bagley,  109  Ga.  346,  348,  84 
8.  B.  584;  Hall  v.  Armor,  68  Ga.  449;  Heard 
V.  Phillips,  101  Ga.  691,  31  S.  E.  216,  44  L. 
R.  A.  369;  Davltte  v.  So.  Ry.  Co.,  108  Ga. 
665,  84  S.  B.  327.  The  main  reason  that 
such  sales  are  made  void  is  that  property, 
though  actually  belonging  to  the  estate, 
would  not  likely  bring  its  full  value  when 
held  adversely  to  the  estate  and  the  admin- 
istrator could  not  give  possession.  Even  if 
land  in  the  adverse  possession  of  any  one 
can  be  said  to  be  "wild  land,"  the  same  rea- 
sons which  would  make  unwise  the  sale  of 
land  other  than  wild  land  in  the  possession 
of  another  would  apply  to  wild  land  in  the 
adverse  possession  of  another.  However,  we 
do  not  see  how  land  In  the  adverse  posses- 
sion of  any  one  can  be  said  to  be  "wild  land." 
It  makes  no  difference  whether  the  land  be 
designated  as  "wUd  land,"  or  by  some  other 
description.  The  fact  that  it  is  held  adverse- 
ly to  the  estate  makes  a  sale  of  it  by  the 
administrator  of  the  estate  void.  If  the  land 
is  not  "wild  uncultivated  land,"  under  the 
statute  the  administrator  has  no  right  to  sell 
it  at  private  sale;  nor  would  he  have  the 
right  to  sell  it  at  public  or  private  sale,  if  it 
was  "wild,  uncultivated  land"  and  held  ad- 
versely to  the  estate,  even  if  land  held  ad- 
versely to  the  estate  could  in  any  case  prop- 
erly be  denominated  "wild  land." 

[2]  2.  We  do  not  think  the  evidence  such 
as  warranted  tte  court  in  directing  a  ver- 
dict for  the  defendants  on  the  ground  on 
which  he  directed  it  Under  the  evidence  the 
question  as  to  whether  the  lands  were  "wild, 
uncultivated  lands"  when  the  private  sales 
and  deeds  by  the  administrators  were  made 
to  the  plaintiff  was  one  for  the  Jury.  There 
were  In  evidence  grants  from  the  state  to  the 
two  lots.  One  grant  was  to  Zackariah  Mel- 
ton and  the  other  to  Davis  Rogers,  each  con- 
veying one  of  the  lots  of  land.  The  deed  of 
the  administrator  of  Rogers  to  the  plaintiff 
was  dated  July  6,  1906,  and  was  made  under 
an  order  of  the  ordinary  granted  at  the  July 
term,  1906,  of  the  court  of  ordinary.  The 
deed  of  the  administrator  of  Melton  to  the 
plaintiff,  oonveylng  the  other  lot  of  land,  was 
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dated  September  28,  1906,  under  an  order  of 
the  ordinary  granted  at  the  September  term, 
1906,  of  the  court  of  ordinary.  There  was  In 
evidence  a  deed  to  the  two  lots  of  land  from 
Sharpe  to  Lydia  Stone,  dated  April  10,  1905, 
and  a  deed  from  the  latter  to  the  defend- 
ants, conveying  the  two  lots  of  land,  dated 
May  19,  1905.  The  only  oral  testimony  upon 
the  trial  of  the  case  was  that  of  €k>rdon 
Stone,  whose  testimony  in  full  was  as  fol- 
lows: 

"I  am  acquainted  with  lots  Nos.  5  and  6* 
in  the  Second  district  of  Charlton  county. 
I  know  the  defendants  in  this  case.  Medlln 
ft  Sundy  [defendants]  boxed  and  worked 
these  lots  for  turpentine  purposes.  They 
boxed  and  worked  them  in  1906,  and  I  be- 
lieve they  went  right  on  until  1907.  Either 
that,  or  they  boxed  them  in  1905  and  con- 
tinued to  work  them  until  1906.  They  work- 
ed these  boxes  until  they  were  stopped  from 
so  doing  by  a  bill  of  injunction.  They  work- 
ed the  turpentine  on  these  lots  until  they 
were  stopped  by  an  injunction.  Medlin  ft 
Sundy  cut  the  boxes  and  cornered  them  and 
chipped  them  and  dipped  them  until  they 
were -stopped.  This  paper,  purporting  to  be 
a  deed  from  Lydia  A.  Stone  to  Medlin  & 
Sundy,  is  the  deed  utfder  which  Medlin  ft 
Sundy  claim  these  lots.  I  suppose  that  on 
the  two  lots  Medlin  ft  Sundy  had  cut  6,000 
or  8,000  boxes.  They  did  not  box  all  of 
either  lot,  but  boxed  about  one-half  of  the 
timber  on  each  lot,  or  rather  between  one- 
third  and  one-half  of  the  timber.  Most  of 
the  timber  that  they  boxed  was  on  the  west 
side  of  the  lot  This  did  not  adjoin  their 
other  turpentine  operations.  It  was  about 
a  mile  from  their  other  turpentine  opera- 
tions, which  were  over  towards  Mr.  Mose 
Crews.  There  were  no  swamps  dividing  the 
lots,  but  these  lots  lie  in  the  Little  Oke- 
fenokee  Swamp.  The  reason  why  they  did 
not  box  the  other  was  because  the  swamp 
was  too  bad.  Medlin  ft  Sundy  cut  and  work- 
ed about  5,000  or  6,000  boxes.  Lydia  A. 
Stone,  referred  to  in  this  deed,  is  my  wife. 
Medlin  ft  Sundy  commenced  boxing  lots  5 
and  6  in  the  Second  district  of  Charlton 
county  under  this  deed,  dated  May  19,  1905, 
either  in  the  year  1905  or  1906.  I  do  not 
know  definitely  when  they  began  their  oper- 
ation, .as  I  was  not  interested  in  that  busi- 
ness. They  did  not  box  the  timber  in  1906 
though,  for  they  worked  it  in  1906.  They 
were  not  back-boxing  timber  but  were  cut- 
ting round  timber.  Some  of  the  timber  had 
been  boxed  before  this  round  timber  that 
they  boxed.  I  will  not  be  positive  as  to  the 
date  as  to  when  they  commenced  working 
these  lots,  but  I  am  certain  that  they  work- 
ed the  turpentine  in  1906.  They  cut  some- 
thing like  6,000  or  8,000  boxes  on  lot  No.  5. 
I  do  not  know  how  much  on  each  they  cut, 
but  the  two  lots  lay  broadside  of  one  another. 
There  were  two  islands  that  they  boxed. 
Tli«y  boxed  Qallberry  Island*  but  the  rest 


of  the  swamp  was  so  bad  that  th^  could 
not  get  to  work  it  They  boxed  and  worked 
about  one-third  or  one-half  of  each  lot  They 
just  worked  the  new  boxes  in  1906  that  they 
had  already  cut  It  might  have  been  that 
they  had  some  more  boxes  that  they  worked 
lower  down,  but  I  do  not  know  about  that 
I  do  not  know  exactly  when  in  1906  they 
started  to  work  the  new  boxes.  I  do  know, 
however,  that  they  worked  them  in  1906. 
Replying  to  your  question  as  to  how  contin- 
uously they  worked  them,  I  will  say  that 
they  worked  them  regularly.  They  chipped 
them  once  a  week,  and  dipped  them  regular- 
ly. This  work  was  done  around  the  swamp 
or  bay  or  on  the  islands.  I  know  the  lines 
of  these  lots,  for  I  helped  Mr.  Cooper  run 
them  out.  Replying  to  your  question  as 
to  how  I  know  that  they  worked  these  boxes 
in  1906,  I  will  say  that  I  was  not  there 
when  they  commenced  working  them,  but  I 
was  there  during  the  season,  and  they  work- 
ed them  pretty  reg^ilarly.  I  made  several 
trips  over  there.  The  first  time  I  went  over 
there  they  were  working  them.  They  had 
the  boxes  cut  when  we  ran  the  lines.  I  do 
not  remember  exactly  when  it  was  that  we 
ran  the  lines,  but  Mr.  Cooper  can  tell  you 
the  dates." 

This  testimony  was  not  such  as  to  require 
a  finding  that  the  defendants  boxed  or 
worked  the  trees  for  turpentine  purposes  un-. 
til  the  year  1906,  in  which  the  plaintiff  ob- 
tained the  deeds  of  the  administrators.  The 
defendants  boxed  the  trees  for  turp^itine 
purposes  "in  1905  or  1906,*'  and  "worked 
them  for  such  purposes  the  year  succeeding 
the  one  In  which  they  boxed  them.*'  If  they 
did  not  box  the  trees  until  1906,  as  far  aa 
disclosed  by  the  evidence,  such  boxing  may 
have  been  done  In  that  year  after  the  deeds 
of  the  administrators  were  made  to  the 
plaintifT.  The  private  sales  of  the  land  by 
the  administrators  were  void  if  they  were 
not  "wild,  uncultivated  lands**  at  the  time  of 
the  sale,  as  administrators  have  no  right  to 
sell  at  private  sale  any  lands  of  the  estate 
they  represent  except  "wild,  uncultivated 
lands.'*  The  lands  would  not  be  "wild,  un- 
cultivated lands**  if  they  were  in  the  adverse 
possession  of  the  defendants.  If,  when  the 
private  sales  of  the  administrators  were 
made,  the  lands  were  in  the  adverse  posses- 
sion of  the  defendants,  the  sales  would  be 
void,  as  the  land  would  not  be  "wild,  un- 
cultivated lands.**  The  lands  might  not  be 
in  the  adverse  possession  of  the  defendants, 
and  yet  not  be  "wild,  uncultivated  lands.** 
If  the  lands  at  the  time  of  the  sale  t^ere  not 
in  the  adverse  possession  of  the  defendants, 
the  sales  would  be  void  if  they  were  not 
"wild,  uncultivated  lands.**  As  land  in  the 
adverse  possession  of  any  one  cannot  be  wild 
land,  the  only  question  involved  is  whether 
or  not,  under  the  evidence,  the  lands  were 
"wild,  uncultivated  lands"  at  the  time  of  the 
privata  sales  by  the  adminlstratorB,     Thi» 
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guestion  was  one  for  the  Jury,  and  the  court 
erred  In  directing  a  verdict  for  the  defend- 
ants. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  ATKIN- 
SON, J.,  dissenting. 


(136  Oa.  688) 

BOYETT  V.  BAINBRIDGB  STATE  BANK. 

(Supreme  Court  of  Qeorgia.     Aug.   18,  1911.) 

(SyUahuB  ly  the  Court.) 

1.  Affsal  Ann  Ebrob  (S  724^>— Dismibsai/— 
Gbounob. 

There  is  no  merit  in  the  motion  to  dismiss 
the  bill  of  exceptions  for  the  want  of  sufficient 
assignment  of  error. 

[Ed.  Note.— For  other  cases^  see  Appeal  and 
Error,  Dec  Dig.  S  724.^1 

2.  New  Tbial  (§  111*)— Pbooebdikgs  to  Pbo- 

CUBE— DlSiaSSAL   OF   MOTION. 

Under  the  facts  of  the  case,  the  judgment 
overruling  the  motion  to  dismiss  the  motion  for 
a  new  trial  will  not  be  reversed. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  f  111.*] 

8.  Apfeal  and  EbBOB  (|  977*)  —  Review — 

Questions  of  Fact— Gb^nt  of  New  Tbial. 

The  verdict  was  not  demanded  under  the 

law  and  the  evidence,  and  the  first  grant  of  a 

new  trial  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3860-3865;  Dec  Dig.  § 
077.*] 

(Additional  SyUahus  hy  Editorial  Stalf.) 
4.  Appeal  and  Ebbob  (S  634*)— Recobd— Suf- 

FICIE  NOV 

Under 'civ.  Code  1910,  f  ei88,  providing 
that  the  Supreme  Court  shall  not  dismiss  any 
case  for  want  of  technical  conformity  to  the 
statute  or  rules  governing  the  practice  in  carry- 
ing cases  to  that  court  where  there  is  enough  in 
the  bill  of  exceptions  or  transcript  or  both  to- 
gether to  enable  the  court  to  ascertain  substan- 
tially the  real  9ue8tion8  involved,  where  it  ap- 
peals from  a  bill  of  exceptions  that  the  cause 
was  tried  at  a  given  term  of  a  superior  court, 
that  a  verdict  was  rendered  for  defendant,  that 
at  the  same  term  a  motion  for  a  new  trial  was 
filed  by  one  for  the  use  of  another,  and  that, 
when  the  motion  came  on  for  hearing,  the  de- 
fendant filed  his  motion  to  dismiss  the  motion 
for  a  new  trial  on  the  ground  that  no  party  to 
the  cause  had  filed  any  motion  for  a  new  trial, 
and  that  the  court  denied  the  motion  to  dismiss 
and  granted  a  new  trial,  a  motion  to  dismiss  the 
writ  of  error  must  be  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  634.*] 

Error  from  Superior  Conrt,  Decatnr  Coun- 
ty;  Frank  Park,  Judge. 

Action  by  the  Bainbridge  State  Bank 
against  Gordon  L.  Boyett  By  amendment 
of  petition  Jessie  R.  Williams  was  made 
plaintiff  for  use  of  the  Bainbridge  State 
Bank.  From  an  order  granting  a  new  trial 
after  verdict  for  defendant,  he  brings  error. 
Affirmed. 

W.  H.  Krause,  for  plaintiff  in  error.  Jno. 
R.  Wilson  and  Hawes  &  Pottle,  for  defend- 
ant in  error. 


FISH,  C.  J.  [11  1.  Under  Civ.  Code  1910, 
I  6183,  the  Supreme  Court  will  not  dismiss  a 
writ  of  error,  *'where  there  is  enough  in  the 
bill  of  exceptions  or  transcript  of  the  record 
presented,  or  both  together,  to  enable  the 
court  to  ascertain  substantially  the  real  ques- 
tions in  the  case  which  the  parties  seek  to  have 
decided  therein."  Therefore  a  bill  of  excep- 
tions contains  enough  to  enable  this  court  to 
ascertain  the  point  adjudicated  by  the  trial 
court  and  sought  to  be  reviewed,  where  it 
appears  from  the  bill  of  exceptions  that  "the 
cause  of  the  Bainbridge  State  B^nk  against 
Gordon  L.  Boyett**  was  tried  at  a  given  term 
of  a  superior  court;  that  a  verdict  was  ren- 
dered there  in  favor  of  the  defendant;  that 
"at  the  same  *  •  •  term  of  the  court  a 
motion  for  a  new  trial  in  said  cause  of  the 
Bainbridge  State  Bank  against  Gordon  L. 
Boyett  was  filed  by  one  Jessie  R.  Williams 
for  the  use  of  said  bank,"  and,  when  said 
motion  came  on  for  a  hearing,  "the  respond- 
ent Gordon  L.  Boyett  duly  filed  his  motion  to 
dismiss  said  motion  for  a  new  trial,  upon  the 
grounds  that  no  party  to  the  cause  had  filed 
any  -  motion  for  a  new  trial  in  said  cause, 
which  motion  to  dismiss  is  specified  as  a  part 
of  the  record,  and  which  motion  was  by  the 
court  on  said  date  overruled,  to  which  ruling 
and  Judgment,  which  would  be  a  final  adju- 
dication, said  respondent  excepted  and  now 
excepts  and  assigns  same  as  error,"  and  that 
"the  court  granted  a  new  trial  in  the  cause 
of  the  Bainbridge  State  Bank  against  Gor- 
don Ll  Boyett,  to  which  ruling  and  Judgment 
of  the  court  respondent  excepted  and  now 
excepts  and  assigns  same  as  error."  The  mo- 
tion to  dismiss  the  writ  of  error  must  there- 
fore be  denied.  Patterson  t.  Beck,  133  Ga. 
701,  66  S.  E.  911. 

[2]  2.  In  an  equitable  action  brought  by  the 
Bainbridge  State  Bank  against  Gordon  L. 
Boyett,  the  petition  alleged:  The  plaintiff  is 
the  bona  fide  owner  of  a  promissory  note  ex- 
ecuted by  the  defendant  and  payable  to  the 
order  of  Jessie  B.  Williams.  The  note  was 
given  for  part  of  the  purchase  money  of  de- 
scribed realty  sold  by  Williams  to  the  defend- 
ant, and  for  which  Williams  had  given  the 
defendant  a  bond  for  title.  The  note  con- 
tained a  waiver  of  homestead  and  exemption. 
The  defendant  had  been  adjudicated  a  bank- 
rupt, and  certain  described  property,  includ- 
ing the  really  for  part  of  the  purchase  money 
of  which  the  note  was  given,  had  been  set 
apart  as  a  homestead  and  exemption  by  the 
trustee  in  bankruptcy  to  the  defendant,  who 
is  now  in  possession  of  the  same.  The  note 
was  not  proved  in  the  court  of  bankruptcy, 
nor  did  the  plaintiff  appear  in  the  bankruptcy 
proceedings.  The  defendant  has  never  be^i 
discharged  in  bankruptcy,  and  a  Judgment  in 
rem  is  prayed  against  such  exempted  party. 
The  petition  was  directed  to  the  city  court 
of  Bainbridge,  Decatur  county,  and  was 
marked,    '^Filed   in   oflice    AprU   20,    1909," 
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signed  by  "C  W.  WiiAberly,  Qerk."  An 
amendment  to  the  petition  was  marked, 
**Filed  In  office  April  21,  1909/'  signed  by 
"O.  W.  Wlmberly,  Clerk."  The  act  creating 
the  dty  court  of  Balnbrldge  provided  that 
the  clerk  of  the  superior  court  of  Decatur 
county  should  be  ex  officio  clerk  of  the  city 
court  of  Balnbrldge.  In  the  amendment  to 
the  petition  the  cause  was  stated  as,  "Jessie 
R.  Williams  for  use  of  Balnbrldge  State  Bank 
Y.  Qordon  L.  Boyett,  Complainant  Superior 
Court  Decatur  County,  May  Term,  1909." 
The  amendment  sought  to  change  the  address 
of  the  petition  from  the  city  court  of  Baln- 
brldge to  the  superior  court  of  Decatur  coun- 
ty. Process  was  Issued  from  the  superior 
court  of  Decatur  county,  and  was  served  up- 
on the  defendant.  On  May  15,  1909,  the  de- 
fendant filed  in  the  superior  court  of  Deca- 
tur county  a  motion  to  dismiss  the  cause, 
upon  the  ground  that  the  petition  was  ad- 
dressed to  the  dty  court  of  Balnbrldge,  and 
that  the  superior  court  therefore  had  no  ju- 
risdiction of  the  cause.  This  motion  was 
headed,  "Georgia,  Decatur  County.  Jessie  R. 
Williams  for  use  of  Balnbrldge  State  Bank 
y.  Gordon  L.  Boyett  In  Superior  Court  said 
county.  May  term,  1909.  Bill  in  E^quity." 
On  the  last-named  date  the  defendant  also 
filed  in  such  superior  court  a  plea  in  which 
the  cause  was  stated  as  in  his  motion  to  dis- 
miss. The  amendment  to  the  petition  was 
allowed  upon  the  trial  at  the  November  term, 
1909,  of  the  superior  court  There  was  a  ver- 
dict in  favor  of  the  defendant  A  motion  for 
a  new  trial  was  made  In  the  name  of  "Jes- 
sie R.  Williams  for  use  of  Balnbrldge  State 
Bank."  Upon  the  hearing  of  the  motion  the 
respondent,  Boyett,  moved  to  dismiss  the 
same,  upon  the  ground  that  the  action  was 
brought  by  the  Balnbrldge  State  Bank,  and 
no  amendment  had  been  allowed  providing 
that  the  cause  proceed  in  the  name  of  Jessie 
R.  Williams  for  the  use  of  the  Balnbrldge 
State  Bank,  and  therefore  that  no  motion 
for  a  new  trial  had  been  made  in  the  name 
of  any  party  to  the  cause.  The  court  over- 
ruled this  motion,  and  Boyett  excepted. 

[4]  Under  the  facts  stated,  we  are  of  the 
opinion  that  the  ruling  of  the  court  in  refus- 
ing to  dismiss  the  motion  for  a  new  trial 
should  not  be  reversed.  In  the  amendment  to 
the  petition,  as  well  as  in  the  defendant's  mo- 
tion to  dismiss  the  case,  and  in  his  plea,  the 
case  was  stated  as  in  the  name  of  Jessie  R. 
Williams  for  the  use  of  the  Balnbrldge  State 
Bank  against  the  defendant  Both  parties 
in  all  the  pleadings,  except  the  original  peti- 
tion, having  stated  the  cause  as  being  in  the 
name  of  Jessie  R.  Williams  for  the  use  of 
the  Balnbrldge  State  Bank,  and  It  having 
been  finally  tried  as  a  cause  of  that  charac- 
ter, the  defendant,  after  having  obtained  a 
verdict  and  judgment,  should  not  be  allowed 
to  subsequently  urge  the  point  that  Jessie  R. 
Williams  was  not  a  party  to  the  cause,  es- 


pedally  in  view  of  the  fact  that  she  was  a 
mere  nominal  party,  and  that  tiie  Baln- 
brldge State  Bank  In  whose  name  the  action 
was  originally  brought  was  the  party  at  in- 
terest in  the  cause,  and  in  the  motion  for  a 
new  trial  made  therein.  In  this  connection, 
see  Anderson  v.  Foster,  106  Ga.  563,  566,  32 
S.  E.  373;  Gate  City  Terminal  Co.  v.  Throw- 
er, 136  Ga.  466,  71  S.  B.  903. 

[3]  8.  Bcror  is  assigned  in  the  bill  of  excep- 
tions upon  the  grant  of  a  new  triaL  From 
an  examination  of  the  record  it  appears  that 
a  verdict  In  favor  of  tfa^  defendant,  Boyett, 
was  not  demanded  tmder  the  law  and  the 
evidence.  It  follows  that  the  (flscretion  of 
the  trial  judge  in  granting  the  first  new  trial 
will  not  be  disturbed* 

Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(136  Ga.  746) 

RAY  et  aL  v.  UNION  SAVINGS  BANK  & 
TRUST  CO.  et  aL 

(Supreme  Court  of  'Georgia.     Aug.  22,  1911.) 

(Stfllahui  by  the  Court.) 
Trusts  (§   371*)  —  EwFoacKiiKifT  —  Action — 

PBTmON. 

The  petition  did  not  set  forth  a  cause  of 
action  for  aiding  and  assisting  a  trustee,  wlUi 
knowledge  of  his  misconduct,  in  the  misapplica- 
tion of  trust  property,  and  was  properly  dis- 
missed on  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  i  371.*] 

Error  from  Superior  Oourtt  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Clifford  B.  Ray  and  others 
against  the  Union  Savings  Bank  &  Trust 
Company  and  another.  .  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

Clifford  £>.  Ray,  Hiomas  J.  Ray,  and  J.  L^ 
Watson,  as  guardian  for  Bolivar  H.  Ray,  Jr., 
and  Luclle,  Ruth,  Marvin,  and  George  Ray> 
minors,  filed  their  petition  against  the  Union 
Savings  Bank  &  Trust  Company  and  Bolivar 
H.  Ray,  Sr.  The  substance  of  the  petition 
as  amended,  and  now  material,  was  as  fol** 
lows:  The  minors,  represented  by  Watson, 
and  the  other  two  plaintiffs,  are  all  the  chil- 
dren of  Bolivar  H.  Ray,  Sr.,  and  his  wife, 
Carrie  I.  Ray,  wftio  died  in  1893.  On  August 
1,  1898,  the  defendant  Ray,  as  trustee  for  his 
vrife  and  their  minor  children,  bought  from 
Mrs.  Shellman  a  described  house  and  lot  at 
the  price  of  $5,400,  all  of  which  he  paid  ex- 
cept $1,800.  Mrs.  Shellman  subsequently 
sued  Ray,  as  trustee,  for  the  balance  of  the 
unpaid  purchase  money  due  for  the  property, 
obtained  judgment  and  had  the  property 
sold  at  sheriff's  sale.  Bay,  as  trustee,  ar- 
ranged with  Plant  that  the  latter  should  bid 
in  the  property  at  the  sheriffs  sale  for  the 
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boieflt  of  Ray,  as  tmstee;  Plant  agreeing  to 
convey  tbe  property  to  Bay,  as  trustee,  upon 
the  payment  by  him  to  Plant  of  the  amount 
of  the  latter^B  bid.  On  July  26,  1897,  Plant 
conveyed  the  property  by  quitclaim  deed  to 
Ray,  as  trustee  for  his  wife,  and,  at  her 
death,  then  in  trust  for  her  children.  In  the 
language  of  this  deed  Ray,  as  such  trustee, 
was  given  "full  power  and  authority  to  sell, 
mortgage,  or  otherwise  incumber  all  or  any 
part  of  said  property  at  his  discretion,  either 
publicly  or  privately,  and  on  such  terms  as 
the  trustee  may  prefer,  and  without  the  ne- 
cessity of  any  order  of  court  therefor."  In 
order  to  obtain  the  money  with  which  to 
pay  off  Plant's  bid  for  the  property,  Ray,  as 
trustee,  borrowed  from  Mrs.  Roush  |2,400, 
and  to  secure  the  payment  of  this  loan  he,  as 
trustee,  on  July  2^  1897,  executed  to  Mrs. 
Roush  a  security  deed  to  the  property. 

On  April  22,  1898^  Ray  borrowed  ^500 
from  the  Union  Savings  Bank  &  Trust  Com- 
pany for  the  purpose  of  paying  his  individual 
indebtedness,  and  on  the  same  date  executed 
to  this  company  a  "second  mortgage"  on  the 
property  to  secure  the  loan.  The  negotiation 
for  this  loan  was  had  between  Ray  and  Ca- 
baniss,  who  was  at  the  time  president  both 
of  the  Union  Savings  Bank  &  Trust  Ck>mpany 
and  of  the  EiXchange  Bank  of  Macon ;  and  it 
was  then  agreed  between  Cabaniss,  as  presi- 
dent of  the  Union  Savings  Bank  &  Trust 
Company,  and  Ray,  as  trustee,  that  the  loan 
should  be  made  by  this  company  to  Ray,  as 
trustee,  and  that  it  should  be  secured  by  a 
mortgage  upon  the  property  in  question,  to 
be  executed  by  Ray,  as  trustee,  to  the  com- 
pany, and  that  when  the  transaction  should 
be  completed  Ray  should  deposit  the  money 
so  loaned  in  the  Exchange  Bank  of  Macon  to 
meet  certain  of  his  individual  debts,  with 
which  the  trust  estate  had  no  connection. 
In  the  language  of  the  petition:  "Both  the 
Union  Savings  Bank  ft  Trust  Company  and 
the  Exchange  Bank  of  Macon,  Ga.,  had  a 
business  and  financial  Interest  in  the  individ- 
ual obligation  of  said  Ray  which  are  herein 
referred  to,  and  in  the  payment  of  said  obli- 
gation $1,060  of  that  sum  was  directly  due 
by  said  Ray  to  the  Exchange  Bank  of  Ma- 
con, Qa.,  and  the  other  sums,  which  along 
with  the  $1,060  made  up  the  total  of  $2,600, 
were  due  and  owing  to  certain  regrular  cus- 
tomers of  the  Exchange  Bank  of  Macon,  Ga., 
and  the  Union  Savings  Bank  ft  Trust  Com- 
pany. The  said  B.  H.  Ray  was  not,  either 
individually  or  as  trustee,  permitted  to  han- 
dle the  $2,500  so  borrowed;  but  the  same 
was  by  the  said  J.  W.  Oabanlss  applied  to 
the  Individual  obligation  of  B.  H.  Ray  to 
said  banks  and  to  the  customers  of  said 
banks.  By  reason  whereof  petitioners  al- 
lege that  the  said  J.  W.  Cabaniss,  as  presi- 
dent of  the  Union  Savings  Bank  ft  Trust 
Company,  did  aid  and  assist  the  said  B.  H. 
Ray,  as  trustee  aforesaid,  with  full  knowl- 
edge of  the  misconduct  of  the  said  B.  H. 
Ray,  as  trustee^  etc««  In  misapplying  the  as- 


sets of  his  trust  estate,  which  was  intended 
and  should  have  been  used  for  the  baieOt  of 
petitioners.'* 

On  December  6,  1896,  Mrs.  Roush,  by  vir- 
tue of  the  power  of  sale  contained  in  the  se- 
curity deed  executed  to  her  by  Ray,  as  trus- 
tee, advertised  and  sold  the  property  in  ques- 
tion, and,  in  the  language  of  the  petlticm, 
*'the  said  Union  Savings  Bank  ft  Trust  Com- 
pany, by  agreement  with  the  said  B.  H.  Ray, 
trustee,  bid  off  said  property  at  said  sale  for 
the  benefit  of  the  trust  estate,  taking  thereto 
a  deed  from  the  said  Kate  M.  lloush,  pay- 
ing her  the  sum  of  $2,6e9.96»  being  the  bal- 
ance of  the  purchase  money  due  and  owing 
by  the  said  trustee  for  said  property."  This 
agreement  was  in  parol,  and  was  made  by 
the  Union  Savings  Bank  ft  Trust  Company, 
through  its  president,  Cabaniss;  it  being 
part  of  the  agreement  so  made  with  such 
company  to  purchase  the'  property  for  tlie 
protection  of  the  trust  estate,  and  that  It 
might  be  redeemed  within  a  reasonable  time 
by  the  trustee  for  such  estate.  In  the  lan- 
guage of  the  petition:  "By  reason  of  the  pa- 
rol agreement  *  *  ^  the  said  Union  Sav- 
ings Bank  ft  Trust  Company  had  no  competi- 
tors at  said  sale,  and  the  said  trustee  did  not 
make  any  effort  to  obtain  competitive  bids 
for  said  property,  or  to  make  said  property 
bring  at  said  sale  Its  full  value,  whldi  peti- 
tioners allege  was,  at  all  the  times  mention- 
ed in  the  petition,  worth  $5,000  or  more,  and 
would  have  brought  the  sum  of  $5,000  at 
forced  sale."  It  was  further  alleged  that 
"by  reason  of  the  fact  that  Cabaniss,  as  pres- 
ident of  the  Union  Savings  Bank  ft  Trust 
Company,  had  induced  Ray,  as  trustee,  to 
give  that  company  the  second  mortgage  on 
the  trust  proi>erty,  the  trustee  was  unable  to 
arrange  a  sale  of  the  property  so  as  to  real- 
ize a  surplus  above  the  amount  due  Mrs. 
Roush,  or  to  borrow  money  with  which  to 
pay  it" 

On  March  8,  1899,  the  Union  Savings  Bank 
ft  Trust  Company  and  the  defendant  Ray, 
"conspiring  together  to  defraud  said  trust 
estate,  entered  into  an  agreement  by  which 
the  said  Union  Savings  Bank  ft  Trust  Com- 
pany was  to  take,  hold,  and  use  said  trust 
property  as  its  own,  at  and  for  the  agreed 
price  of  $5,000,  the  payment  of  which  con- 
sisted in  the  Roush  debt,  including  Interest 
and  expenses,  the  sum  of  $2,759.06,  leaving  a 
balance  of  $2,240.35,  which  was  appropriated 
as  a  credit  upon  said  debts  held  by  the  Union 
Savings  Bank  ft  Trust  Company  against  said 
Ray  as  trustee,  for  the  said  sum  of  $2,600, 
made  on  April  22,  1898,  as  hereinbefore  de- 
scribed«  and  leaving  a  balance  still  outstand- 
ing upon  said  debt  of  $468.56,  for  which 
amount  the  Exchange  Bank  of  Macon  took 
the  Individual  note  of  the  said  B.  H.  Ray, 
on  March  10,  1899,  and  thereupon  canceled 
and  surrendered  the  said  note  for  $2,500, 
dated  AprU  22,  1898,  payable  to  the  said 
Union  Savings  Bank  ft  Trust  Company  and 
signed  by  said  B.  H.  Ray,  trustee  for  his 
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wife  and  children.**  It  was  alleged  that  the 
Union  Savings  Bank  &  Trust  Ck>mpan3r,  in 
order  to  further  cover  up  the  fraudulent 
scheme  to  deprive  petitioners  of  their  rights 
in  the  property  in  question^  had  sold  and  con- 
veyed the  same  to  an  innocent  purchaser; 
that  at  the  date  of  filing  the  petition  the  eld- 
est of  the  petitioners  was  22  years  old,  and 
that  the  petitioners,  "by  the  fraud  of  the 
defendants,  and  by  reason  of  defendants' 
conduct  as  herein  described,  and  by  reason 
of  their  tender  age,  were  prevented  from 
knowing  of  their  rights  in  the  premises,  and 
of  the  fraudulent  conduct  of  the  defendants, 
until  at  least  one  of  them  reached  the  age  of 
maturity."  There  was  a  prayer  for  the  re- 
covery of  the  sum  of  $2,240.35,  which  was 
alleged  to  be  "a  trust  fund  in  the  hands  of 
the  said  Union  Savings  Bank  &  Trust  Com- 
pany, with  full  knowledge  that  the  same  be- 
longed to  petitioners,  and  which  the  said 
bank  undertook  to  aid  the  said  trustee  in 
misappropriating,  t>y  using  the  same  in  the 
settlement  of  the  Individual  debts  of  the 
said  trustee,  and  thereby  defeat  the  petition- 
er's rights  to  the  same." 

The  petition  was  demurred  to  by  the  Un- 
ion Savings  Bank  &  Trust  Company  upon  the 
following  grounds:  (1)  Because  it  sets  forth 
no  cause  of  action  against  this  defendant; 
(2)  because  the  purpose  of  the  petition  is  to 
ingraft  upon  the  property  described  therein 
a  trust  in  favor  of  the  plaintiffs,  and  the 
allegations  are  not  sufficient  either  to  cre- 
ate an  express  trust  or  to  raise  an  Implied 
trust;  (3)  because  the  petition  seeks  to  in- 
graft an  express  trust  upon  a  written  deed 
by  parol,  and  there  can  be  no  parol  trust  in 
land,  and  no  express  trust  can  be  created 
by  parol;  (4)  that,  from  the  allegations  of 
the  petition,  the  land  therein  described  was 
not  purchased  with  any  money  belonging  to 
the  petitioners,  and  it  appears  that  they  have 
parted  with  nothing  which  they  ever  possess- 
ed or  owned;  (5)  that  the  agreement  set 
forth  in  the  petition  concerned  an  interest 
In  and  the  sale  of  land,  and  was  within  the 
statute  of  frauds,  and  should  therefore  have 
been  in  writing;  (6)  that  the  alleged  verbal 
agreement  having  been  made  in  the  year 
1899,  and  suit  entered  thereon  in  1909,  ten 
years  thereafter,  the  trustee  was  barred,  and 
the  cestuis  que  trustent  are  also  barred;  (7) 
because  under  the  allegations  of  the  petition 
the  right  of  action,  if  any  exists,  is  in  B.  H. 
Ray,  as  trustee  for  his  wife  and  children, 
and  not  the  petitioners.  The  court  sustained 
the  general  demurrer,  and  dismijssed  the 
case,  to  which  ruling  the  plaintiffs  excepted. 

Hall  &  Hall  and  L.  D  Moore,  for  plain- 
tiffs in  error.  Lane  &  Park,  for  defendants 
in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  **All  persons  aiding  and  assisting 
trustees  of  any  character,  with  a  knowledge 
of  their  misconduct,  in  misapplying  assets, 
are  directly  acoountable  to  the  persons  in- 


jured." Civil  Code  1895,  S  3200  (Civil  CJode 
1910,  i  3784).  "One  who  purchases  from  a 
trustee  who  has  authority  to  sell  acquires  a 
title  to  the  property  sold ;  and  the  title  thus 
acquired  is  not  affected  by  the  subsequent 
conduct  of  the  purchaser  in  knowingly  aid- 
ing the  trustee  in  a  misappropriation  of  the 
proceeds  of  the  sale,  unless  such  misappro- 
priation be  the  result  of  an  arrangement  be- 
tween the  purchaser  and  the  trustee  before 
the  sale  is  completed,  or  the  purchaser  know 
that  the  trustee  is  selling  for  the  purpose  of 
misappropriating  the  proceeds.  A  purchaser 
who  buys  in  good  faith  from  a  trustee,  and 
subsequently  aids  the  trustee  in  misappropri- 
ating the  purchase  money,  is  liable  to  the 
persons  injured  by  the  misappropriation;  but 
such  conduct  does  not  invalidate  his  title  to 
the  property  acquired  under  the  sale  by  the 
trustee."  Tapley  v.  Tapley,  115  Ga.  109,  41 
S.  £#.  235.  It  is  contended  for  the  benefi- 
ciaries under  the. trust  deed  from  Plant  to 
Ray,  as  trustee,  whom  we  will  designate  as 
the  plaintiffs,  that,  applying  the  provisions 
of  the  Code  section  above  quoted  and  the 
ruling  in  the  case  cited  to  the  facts  alleged  In 
the  petition,  a  cause  of  action  was  set  forth 
against  both  of  the  defendants.  The  trustee, 
under  the  power  given  him  in  the  deed  from 
Plant  to  sell  or  incumber  the  trust  property 
in  his  discretion  without  an  order  of  court, 
was  not  authorized  to  execute  the  mortgage 
on  the  trust  property  to  secure  the  payment 
of  the  loan  made  by  the  Union  Savings  Bank 
&  Trust  Company  to  the  trustee  in  accord- 
ance with  the  agreement  between  the  com- 
pany and  the  trustee  that  the  money  so  loan- 
ed should  be  deposited  in  another  bank  and 
paid  out  in  the  satisfaction  of  the  individual 
indebtedness  of  Ray,  who  was  trustee,  due 
the  bank  last  referred  to  and  to  other  cred- 
itors of  Ray,  who  were  customers  of  such 
bank  and  the  defendant  company.  See  May- 
nard  v.  Cleveland,  76  Ga,  52  (4);  Coheh  v. 
Parish,  105  Ga.  339  (2)  345,  31  S.  E.  205. 
The  conduct  of  the  Union  Savings  Bank  & 
Trust  Company  in  respect  to  this  transac- 
tion was  certainly  an  effort  on  its  part  to  aid 
and  assist  the  trustee  in  the  misapplication 
of  the  trust  property,  not  only  with  full 
knowledge  of  his  misconduct,  but  in  compli- 
ance with  an  express  agreement  with  the 
trustee  that  the  company  should  actually 
take  part  in  the  misapplication.  Therefore^ 
if  the  action  of  the  company  as  to  this  mat- 
ter eventuated  in  injury  to  the  plaintiffs,  the 
company  is  directly  accountable  to  them 
for  it 

We  do  not  perceive,  however,  any  result- 
ant injury  to  the  plaintiffs  from  this  transac- 
tion alone.  The  possession  and  ownership 
of  the  note,  given  by  the  trustee  to  the  com- 
pany for  the  loan  which  was  mutually  agreed 
should  be  used  in  the  payment  of  his  individ- 
ual indebtedness,  and  which  was  so  applied, 
as  well  as  that  of  the  mortgage  executed  by 
the  trustee  to  the  company  to  secure  the 
payment  of  such  note^  were  retained  by  the 
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company,  and  no  effort  was  erer  made  to 
sabject  the  trust  property  to  satisfy  the 
same.  The  note  and  mortgage  in  the  hands 
of  the  company  were  invalid  as  against  the 
trust  estate,  and  the  mere  giylng  of  the  same, 
In  the  circumstances,  to  the  company  by  the 
trustee,  without  more,  did  not  cause  any  In- 
jury to  the  plaintiffs.  But  it  is  alleged  in 
the  petition  that  "by  reason  of  the  fact  that 
Cabaniss,  as  president  of  the  Union  Savings 
Bank  &  Trust  Company,  had  Induced  Ray, 
as  trustee,  to  give  that  company  the  second 
mortgage  on  the  trust  property,  the  trustee 
was  unable  to  arrange  a  sale  of  the  prop- 
erty BO  as  to  realize  a  surplus  above  the 
amount  due  Mrs.  Roush,  or  to  borrow  money 
with  which  to  pay  it"  In  the  absence  of 
an  averment  that  the  trustee  made  an  effort 
to  sell  the  property,  or  to  borrow  money  for 
such  purpose,  which  was  unavailing  by  rea- 
son of  the  fact  that  the  mortgage  had  been 
given,  the  allegation  quoted  above  amounts 
to  no  more  than  the  conclusion  of  the  plead- 
er that  the  effect  of  the  execution  of  the 
mortgage  was  necessarily  to  prevent  the  trus- 
tee from  selling  the  property  or  borrowing 
money  for  the  purpose  indicated.  We  do  not 
tiiink  that  such  result  neoessarlly  followed; 
but,  even  if  it  did,  we  do  not  perceive  how 
the  trust  estate  was  injured  merely  because 
the  trustee,  by  reason  of  the  execution  of 
the  mortgage,  was  unable  to  arrange  a  sale 
of  the  property  so  as  to  realize  a  surplus 
above  the  Roush  debt  or  to  borrow  money 
with  which  to  pay  it  If  these  were  the 
only  results  of  the  giving  of  the  mortgage, 
if  the  matter  ended  here,  no  damage  to  the 
trust  estate  appears.  Ray's  individual  debts 
were  paid  with  the  money  loaned  him  by  the 
company  for  that  purpose,  and  he,  as  trustee, 
gave  the  company  a  mortgage  on  t^e  trust 
property  to  secure  the  loan;  but  by  this 
transaction  alone  the  company  did  not  get 
any  of  the  property  belonging  to  the  trust 
estate,  nor  was  any  of  the  trust  property 
misapplied  to  the  injury  of  the  trust  estate. 
The  money  so  borrowed  was  Ray's  individ- 
ual money,  and  it  was  appropriated  to  the 
payment  of  his  individual  indebtedness. 

Nor  do  we  think  that  the  defendant  com- 
pany was  bound  for  aiding  and  assisting  the 
trustee  in  the  misapplication  of  the  prop- 
erty of  the  trust  estate,  nor  that  it  injured 
the  plaintiffs,  the  beneficiaries  of  such  es- 
tate, by  purchasing  the  property  at  the  sale 
made  by  Mrs.  Roush,  under  the  power  given 
her  in  the  security  deed  executed  by  the  trus- 
tee. As  one  who  purchases  in  good  faith 
from  a  trustee  who  has  authority  to  sell  ac- 
quires the  title  to  the  property  sold,  it  must 
follow  that,  where  a  trustee  is  authorized 
to  incumber  property  by  executing  a  deed 
thereto  for  the  purpose  of  securing  a  loan 
with  which  to  discharge  a  prior  incumbrance 
on  the  property,  a  sale  duly  made  by  the 
grantee,  upon  whom  such  power  was  confer- 
red in  the  security  deed,  was  legal,  and  the 
purchaser  under  such  sale  acquired  title  to 


the  property  sold,  in  the  absence  of  fraud  on 
his  part.  The  defendant  company  was  not 
charged  with  any  fraud  in  purchasing  the 
property  under  the  Roush  sale,  it  being  mere- 
ly alleged  that  under  a  parol  agreement  be- 
tween the  trustee  and  the  company  the  latter 
purchased  the  property  for  the  benefit  of  the 
trust  estate — ^tbat  is,  that  the  company 
agreed  in  parol  to  purchase  the  property  for 
the  protection  of  the  trust  estate,  and  that 
it  might  be  redeemed  within  a  reasonable 
time  by  the  trustee;  that  the  company  pur- 
chased the  property  at  the  sale  for  $2,669.96, 
being  the  balance  of  the  purchase  money  due 
Mrs.  Roush  for  the  property  by  the  trustee, 
and  took  a  deed  from  her  to  the  property, 
which  was  then  worth  $5,000.  There  is  no 
allegation  that  this  agreement  between  the 
trustee  and  the  company  was  collusive,  and 
made  for  the  purpose  of  misapplying  the 
property  of  the  trust  estate,  or  in  any  way 
injuring  the  cestuis  que  trustent.  In  fact 
there  was  no  misapplication  of  the  proceeds 
of  the  sale,  for  they  went  to  pay  the  debt 
due  by  the  trust  estate  to  Mrs.  Roush. 
There  was  no  averm^it  of  any  offer  by  the 
trustee  to  redeem,  and,  even  if  there  had 
been,  the  company  was  not  legally  bound  to 
comply  with  its  oral  agreement  to  allow  the 
trustee  to  redeem  the  land,  or  to  reconvey  it 
to  him  upon  the  payment  of  the  amount  the 
company  had  paid  for  it  at  the  sale,  as  the 
contract  was  for  the  sale  of,  or  concerning, 
land.  Civil  Code  1895,  J  2693  (4) ;  Civil  Code 
1910,  I  3222  (4) ;  Lyons  v.  Bass,  108  6a.  573, 
34  S.  B.  721.  The  defendant  got  a  legal  title 
to  the  land  under  the  sale.  The  proceeds  of 
the  sale  were  not  misapplied,  and  the  com- 
pany was  not  legally  bound  to  reconvey  th« 
property  to  the  trustee.  This  being  true,  we 
do  not  perceive  how  the  company,  in  the  ab- 
sence of  any  fraud  in  the  transaction,  can 
be  made  liable,  on  the  theory  of  aiding  and 
assisting  the  trustee  in  the  misapplication  of 
trust  funds,  for  the  difference  between  the 
real  value  of  the  land  at  the  time  of  the  sale 
and  the  amount  at  which  it  was  bid  off. 

Was  a  cause  of  action  set  forth  by  the  al- 
legations that,  after  the  defendant  company 
had  purchased  the  land  at  the  Roush  sale  in 
December,  1898,  in  March  of  the  succeed- 
ing year  the  company  and  the  trustee  con- 
spired together  to  defraud  the  trust  estate, 
by  entering  into  an  agreement  by  which  the 
company  "was  to  take,  hold,  and  use  said 
trust  property  as  its  own,  at  and  for  the 
agreed  price  of  $5,000,  the  payment  of  which 
consisted  in  the  Roush  debt,  including  inter- 
est and  expenses,  the  sum  of  $2,759.65,  leav- 
ing a  balance  of  $2,240.35,  which  was  ap- 
propriated as  a  credit  upon"  the  note  of  $2,- 
500,  which  had  been  given  by  Ray,  as  trus- 
tee, on  April  22,  1898,  for  the  loan  with 
which  to  pay  his  individual  debts,  and  the 
giving  to  the  Exchange  Bank  of  Macon,  by 
Ray,  the  trustee,  of  his  individual  note  for 
the  balance,  viz.,  $468.50  which  agreement 
was  carried  out,  and  a  subsequent  sale  of 
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the  proi>erty  made  by  the  company  to  an  In- 
nocent purchaser?  As  we  have  seen,  the 
bank  had  a  legal  title  to  the  property*  and 
therefore  coald  dispose  of  it  as  It  pleased. 
There  was  no  allegation  that  the  agreement 
last  referred  to  constituted  any  part  of  the 
agreement  between  the  trustee  and  the  com- 
pany that  the  latter  should  purchase  the 
property  at  the  Roush  sale,  nor  is  there  any- 
thing in  the  petition  tending  to  show  that 
the  trustee  and  the  company  intended,  at  the 
time  of  such  sale,  that  this  last  agreement 
would  be  entered  into.  As  we  have  said,  the 
legal  title  to  the  property  was  in  the  com- 
pany, and  it  could  have  sold  and  conveyed  it 
to  any  one  without  allowing  any  credit  on 
the  note  given  by  Ray,  as  trustee,  for  the 
loan  with  which  to  discharge  his  individual 
debts.  The  allowing  of  the  credit  on  such 
note  was,  therefore,  a  mere  gratuity  on  the 
part  of  the*  company. 

Our  conclusion  is  that  there  was  nothing 
in  this  last  transaction  which  constituted  a 
misapplication  by  the  bank  of  the  trust  prop- 
erty, nor  anything  showing  thht  the  com- 
pany aided  or  assisted  the  trustee  in  the 
misapplication  of  trust  /unds  or  property. 
There  was  nothing  in  the  petition  going  to 
show  that  the  three  transactions  therein  set 
forth,  and  which  we  have  discussed,  consti- 
tuted a  scheme  between  the  trustee  and  the 
defendant  company  to  defraud  the  trust  es- 
tate; but  it  appeared,  so  far  as  the  petition 
showed  to  the  contrary,  that  such  transac- 
tions were  separate  and  distinct  Nor  was 
the  property  of  such  estate  thereby  misap- 
plied by  the  trustee,  with  the  aid  or  assist- 
ance of  the  defendant  company,  and  to  the 
injury  of  the  plaintiffs.  It  follows^  there- 
fore, that  the  petition  did  not  set  forth  a 
cause  of  action  and  that  it  was  properly  dis- 
missed on  general  demurrer. 

Judgment  affirmed. 

BEX3K,  J.»  absent  The  other  Justices  con- 
cur. 


(136  Gki.  756) 

PRUBTT  V.  COWSART  et  aL 
dSupreme  Court  of  Georgia.     Aug.  22,  1911.) 

fSyUahut  hy  the  Court,) 

1.  Wills  (S  88«)— Evidence  (SS  271,  353*)— 
Deed    Distinguished   from   Will— Doou- 

HENTABT  BVIDBNCB— AdKISSIBILITT. 

J.  F.  Praett  died  on  May  12;  1909,  leaving 
a  widow  and  several  children  by  a  former  mar- 
riajge.  The  widow  sought  to  have  dower  as- 
signed out  of  certain  land,  which  the  children 
resisted  on  the  ground  that  the  property  had 
been  conveyed  to  them  by  Praett  before  his 
death,  l^e  instrument  relied  on  as  a  convey- 
ance of  the  property  was  dated  August  21, 
1908,  but  was  not  recorded  until  after  the  death 
of  Pniett.  It  was  in  the  form  of  a  warranty 
ieed,  and  recited,  among  other  things,  that  the 
former  wife  of  the  grantor  and  the  mother  of 
the  grantees  in  the  deed  in  1867  inherited  from 
her  father  $940,  of  which  amount  $754  was  in- 


vested bj  the  grantor,  with  the  consent  of  Lis 
then  wife^  In  the  land  described  in  the  deed, 
such  sum  being  Uie  full  purchase  price  of  the 
land;  that  by  oversight,  neglect,  or  ignorance 
of  the  difference  that  would  be  made,  title  to 
the  land  was  taken  in  the  name  of  the  grantor 
in  the  present  deed,  instead  of  the  name  of  his 
then  wife,  thus  i^lacing  the  legal  title  in  sudi 
grantor,  but  leaving  the  equitable  title  in  his 
wife,  which  had  remained  in  her  ever  since; 
that  she  died  in  AprU,  1902,  intestate,  and  no 
administration  has  ever  been  had  upon  her  es- 
tate;  and  that,  as  the  grantor  desired  that  Uie 
legal  as  well  as  the  equitable  title  to  the  land 
should  be  placed  in  the  heirs  at  law  of  his  first 
wife,  in  order  that  full  justice  and  equity 
should  be  done,  ''and  in  consideration  of  the 
facts  herein  set  forth,  as  well  as  for  the  nat- 
ural love  and  affection  I  hold  for  my  said  chil- 
dren hereinbefore  named,  and  also  for  the  con- 
sideration that  I  am  to  remain  in  possession 
of  said  lands  and  receive  the  benefits  therefrom 
as  long  as  I  live,"  the  grantor  conveyed  unto 
the  grantees  all  interest  in  the  land,  including 
his  own  interest  as  an  heir  at  law  of  his 
first  wife.  Upon  the  introduction  of  the  in- 
strument objection  was  urged  to  its  admissibil- 
ity on  the  grounds:  "(a)  Because  the  said 
deed  appears  to  have  been  recorded  since  the 
death  of  the  grantor;  and,  further,  it  is  a  tes- 
tamentary paper  purely  and  not  a  deed.  0>) 
The  recitalk  contained  in  said  deed  are  not 
binding  upon  the  widow,  and  should  not  be  al- 
lowed to  go  to  the  jury  for  the  purpose  of 
defeating  the  widow  in  her  dower  rights,  and 
as  to  her  passed  no  title  to  the  grantees,  (c) 
Upon  the  further  ground  that  the  said  deed^  as 
insisted  b^  the  widow,  is  without  consideration ; 
the  objectionable  recitals  being  eliminated  from 
the  consideration  of  Uie  court  and  JU17.  (d) 
Because  it  appears  upon  the  face  of  said  deed 
that  the  recitals  in  it  contained  is  but  an  ef- 
fort by  the  grantor  to  perpetuate  his  testimony 
as  to  his  own  icnowledge  as  to  whose  property 
was  sought  to  be  conveyed,  and  to  whom  it  had 
or  should  have  belonged,  and  to  whom  it  should 
go.  (e)  Because  the  recitals  in  said  deed  are 
self-serving  declarations,  made  in  contemplation 
of  earlv  death  and  possible  or  probable  litiga- 
tion afterwards,  and  therefore  inadmissible." 
Held,  the  instrument  conveyed  an  estate  in 
praesenti,  with  possession  postponed  until  after 
the  death  of  the  grantor,  and  was  not  testamen- 
tary in  character.  Isler  v.  GriflSn,  184  Ga.  192, 
67  S.  E.  854.  The  other  grounds  of  objection 
urged  to  its  admissibility  were  wiUiout  merit. 
[E3d.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  S  88  ;♦  Evidence,  Cent.  Dig.  §|  1068-1079, 
1081-1104 ;   Dec  Dig,  S§  271,  353.*] 

2.   SUFFIOIBNOT    or     EVIDSNOB— ASSIGNICKNT 
OF   DOWEB. 

The  evidence  introduced  upon  the  trial  was 
insufficient,  under  any  view,  to  authorize  a 
finding  that  the  land  was  the  property  of  J.  F. 
Pruett  at  the  time  of  his  death,  and  there  wss 
no  error  in  granting  a  verdict  against  the  ap^ 
plicant  for  dower. 

Error  from  Superior  Court,  Givinnetl 
County;   C.  H.  Brand,  Judge. 

Action  by  Mrs.  M.  B.  Pruett  against  M.  J. 
Cowsart  and  others.  Judgment  for  defend- 
ants, and  plakitifF  brings  error.     Affirmed. 

N.  U  Hutching  and  J.  A«  Peorry,  for  plain- 
tiff in  error.  O.  A.  Nix  and  L  Lu  Oakes,  for 
defendants  in  error. 

ATKINSON,  J.     Judgment  affirmed. 

BECK,  J.,  absent.  The  other  Justices  con- 
cur. 


«For  oth«r  caiei  See  same  topic  and  Motion  NUMBER  In  Doe.  Dig.  h  Am.  Dig.  Key  No.  Sorieo  h  Rop'r  ladszos 
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036  G&.  740)     ; 

SEIiPH  et  aL  t.  8BLPH  et  aL 
(Sii^«me  Goart  of  Georgia.     Aug.  22,  1911.) 

(BvUahus  (if  the  Court.) 

1.  EyIDCRCB     (f     340*)  —  DOCXTHSn TABT     E¥I- 

DiENCE— Authentication. 

This  case  was  here  on  a  former  occasion. 
Selph  T.  Selph.  133  Ga.  400,  05  S.  B.  881. 
After  the  decision  in  the  Supreme  Coart,  and 
before  the  termination  of  the  case  in  the  super- 
ior court,  the  defendants  filed  an  application  to 
the  court  of  ordinary  to  establish  a  copy  of  the 
lost  original  return  of  the  appraisen  setting 
apart  the  land  to  the  defendants  as  a  year's 
support.  The  petition  to  establish  the  lost  pa- 
per was  not  served  upon  Hie  plaintiffs  in  the 
pending  suit,  nor  did  they  have  notice  of  the 
application;  but  the  ordinary,  on  the  day  the 
application  was  presented,  entered  'an  order 
ex  parte  establishing  the  copy  in  lieu  of  the 
\ost  originaL  On  a  subsequent  trial  of  the  case 
in  the  superior  court,  when  the  copy  so  es- 
tablished was  offered  in  evidence,  it  was  ad- 
mitted over  the  objection,  among  others,  that 
the  order  establishing  the  lost  record  was  pass- 
ed without  any  notice  to  the  plaintiff^,  as  re- 
qnired  by  law.  Under  the  rulings  in  the  cases 
of  Cleghom  ▼.  Johnson,  69  Ga.  369,  Wimber- 
ly  V.  Mansfield,  70  Ga.  783,  Gosnahan  v.  Row- 
land, 99  Ga.  285,  25  S.  B.  647,  and  Allen  v. 
landsey,  113  Ga.  621,  88  S.  B.  975,  this  was 
error. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  340.*] 

CL  SuinCIBNCT    OV    QVIDBNCS— Pbescsiptits 
Title. 

The  case  was  submitted  to  the  court  with- 
out the  intervention  of  a  jury,  and  the  defend- 
ants in  error  relied  both  upon  record  title  and 
upon  pre8crii>tion«  The  evidence  is  not  suffi- 
cient to  require  a  finding  in  favor  of  the  pre- 
scriptive title.     Civil  Code,  1910,  f  3725. 

Error  from  Superior  C>oiirt,  Berrien  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  by  G,  W.  Selph  and  otheni  against 
8.  A.  Selph  and  others.  Judgment  for  de- 
fendants, and  plalntlffa  bring  error.  Re- 
rersed. 

Jackson  &  Jackson  and  J.  G.  A  J.  F.  Mc- 
Call,  for  plaintiffs  in  error.  Hendricks  & 
Christian,  for  defendants  in  error. 

ATKINSON,  J.    Judg^nent  reversed. 

BECK,  J.»  abs^t  The  other  Justices  con- 
cur. 


(136  Or.  772) 

APPLING  T.  CITY  OF  ABBEVIIiliB. 

(Supreme  Court  of  Gkorgia.     Aug.  22»  1911.) 

(ByUahiU  hy  the  Court.) 

MuiaOIPAL    COBPOBATIONS    (f     868*)— SCHOOL 

Taxes— LoHiTATioN  of  Amount. 

The  act  approved  December  3,  1895  (Acts 
1896,  p.  117),  establishing  a  svstem  of  public 
schools  for  the  dty  of  Abbeville,  to  be  sup- 
ported and  maintained  by  funds  derived  from 
the  levy  of  a  municiiMd  tax  not  to  exceed  one- 
half  of  1  per  cent.,  and  from  the  town's  propor- 
tionate share  of  the  state  public  school  fund, 
under  the  administration  of  a  board  of  educa- 
tion, contemplates  that  all  liabilities  legally 
created  by  the  board  of  education  are  p^able 
exclusively  from  the  designated  funds,     where 


the  maximum  tax  in  a  given  year  was  collMCed 
and  paid  over  i>y  the  town  authorities  to  tha 
board  of  education,  who  had  disbursed  the 
same,  the  municipality  was  not  liable  to  a 
school-teacher  for  the  unpaid  balance  of  his  sal- 
ary under  a  verbal  contract  made  with  the 
board  for  services  rendered  during  the  year. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  f  868.<^] 

EhTor  from  Superior  Ck)urt,  Wilcox  Coun- 
ty;   U.  y.  Whipple,  Jud^^e. 

Action  by  R.  Appling  against  the  City  of 
Abbeville.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

Hal  Lawson,  for  plaintiff  in  error.  BL  3. 
Ouuion,  for  defendant  in  error. 

BVANS,  P.  J.  The  plaintiff  sued  the  dty 
of  Abbeville  on  an  account  for  servioes  ren- 
dered as  a  school-teacher  under  a  contract 
with  the  board  of  education,  who  were  al- 
leged to  have  authority  to  bind  the  dty  in 
making  the  contract  The  defendant  denied 
liability.  The  case  was  tried  before  the  judge 
on  an  agreed  statement  of  facts,  the  sallait 
parts  of  which  are  as  follows:  G^ie  plain- 
tiff made  a  verbal  contract  to  teach  school, 
during  the  year  1901,  with  the  board  of  edu- 
cation, organized  under  the  act  of  1895,  es- 
tablishing a  system  of  public  schools  in  the 
city  of  Abbeville.  He  performed  the  serv- 
ices stipulated  in  the  contract,  for  whidi  he 
had  been  partially  paid,  leaving  as  due  the 
amount  sued  for.  At  the  time  of  making  the 
contract  the  board  of  education  had  no  funds 
on  hand,  and  the  money  for  the  payment  of 
plaintiff  had  to  be  derived  from  the  funds  to 
be  paid  over  to 'the  board  of  education  by  the 
mayor  and  council  of  Abbeville  from  taxes 
collected  for  the  years  1901  and  1902.  For 
these  years  the  mayor  and  council  had  levied 
and  collected  a  tax  of  one-half  of  1  per  cent 
for  school  purposes,  and  had  paid  the  same  to 
the  board  of  education,  and  the  funds  had 
been  disbursed  by  the  board  prior  to  the  fil- 
ing of  the  plaintilTs  suit,  and  the  board  had 
no  funds  on  hand.  The  court  adjudged  that 
the  plaintiff  was  not  entitled  to  recover,  and 
he  excepts. 

The  act  approved  December  3,  1895  (Acts 
1895,  p.  117),  provided  for  the  establishment 
of  a  system  of  public  schools  for  the  city  of . 
Abbeville  under  the  supervision  of  a  board  of 
education,  consisting  of  five  citizens  elected 
by  the  mayor  and  council.  The  board  of 
education  was  authorized  to  employ  teachers 
and  fix  their  compensation.  The  mayor  and 
council  were  empowered  to  Imnually  levy  and 
collect  such  tax  (not  to  exceed  one-half  of 
1  per  cent)  as  would  be  sufficient,  when  add- 
ed to  the  sums  received  fjrom  the  public 
s<^ool  fund  of  the  state,  to  support  and 
maintain  the  city  schools  for  at  least  six 
scholastic  months  in  each  year,  and  they 
were  directed  to  pay  the  fund  raised  by  the 
tax  to  the  board  of  education,  to  be  disburs- 
ed by  the  board  for  the  support  and  main- 
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tenance  of  the  schools.  The  clear  Import  of 
the  act  was  that  the  expenses  of  maintain- 
Ing  the  city  schools  were  to  be  defrayed  ez- 
cluslvely  from  a  fund  produced  by  revenue 
from  two  sources,  ylz.,  that  accruing  from 
the  town's  levy  of  a  special  tax,  and  the 
town's  proportionate  part  of  the  state  public 
school  fund.  The  board  of  education  had  no 
authority  to  create  any  debt  against  the  city. 
GKielr  power  to  contract  carried  with  it  the 
limitation  that  the  liabilities  which  they 
might  create  were  payable  only  from  the 
funds  appropriated  to  the  support  of  the 
schools.  If  the  city  failed  to  levy  and  pay 
the  tax  to  the  board,  it  could  be  compelled 
by  mandamus  so  to  do.  Dennington  v.  Rober- 
ta, 130  Ga.  494,  61  S.  B.  20.  The  city  did 
collect  and  pay  over  the  full  tax  authorized 
to  be  levied,  and  it  is  not  liable  to  a  school- 
teacher who  failed  to  get  his  money  from 
the  board  of  education. 
Judgment  affirmed. 

BECK,  J^  absent    The  other  Justices  con- 
.cor* 


(136  Oa.  766) 

HUNT  V.  TRAVELERS'  INS.  CO.  OF 
HARTFORD,  CONN. 

(Supreme  Court  of  Greorgia.     Aug.  22,  1911.) 

(SyUahUB  'by  the  Court.) 

New  TBiAii  (§  154*)— Pboceedino  to  Pro- 
cube— Motion  TO  Dismiss  Motion  — Re- 
newal. 

Where  the  presiding  judge  paBses  an  order 
overruling  a  motion  to  dismiss  a  motion  for  a 
new  trial^  made  by  the  respondent  at  a  time 
when  the  judge  had  jurisdiction  to  pass  on  such 
motion  to  dismiss,  and  providing  that  the  mov- 
ant have  until  a  named  date,  which  is  the  first 
da^  of  the  next  term,  to  present  for  approval  a 
brief  of  the  evidence,  and  .the  movant  duly  files 
and  presents  for  approval  such  brief  on  that 
day,  while  the  order  oyerruling  the  motion  to 
dismiss  stands  unreversed,  the  judge  during  such 
term  or  thereafter  is  without  autiiority  to  dis- 
miss the  motion  for  new  trial  on  another  motion 
of  t2ie  re8i>ondent  based  on  the  same  grounds 
on  which  the  former  motion  was  made;  such 
grounds  being  that  movant  in  the  motion  for 
new  trial  had  not  presented  for  approval  a 
brief  of  the  evidence  within  the  time  specified 
in  orders  of  the  judge  x>assed  before  the  order 
overruling  the  motion  to  dismiss. 

*    [E3d.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  S  154.*] 

Brror  from  Superior  Court,  Muscogee 
County ;  S.  P.  Gilbert,  Judge. 

Action  by  Mrs.  S.  B.  Hunt  against  the 
Travelers'  Insurance  Company  of  Hartford, 
Conn.  Judgment  for  defendant,  and  plain- 
tifT  brings  error.    Reversed. 

Hatcher  ft  Hatcher,  for  plaintiff  in  error. 
C.  E.  Battle  and  Howell  HoUls,  for  defend- 
ant in  error. 

HOLDEN,  J.  The  plaintiff  in  error  sued 
the  defendant  in  error,  and  during  the  May 
term,  1910,  of  the  superior  court  a  verdict 


and  judgment  were  rendered  in  favor  of 
the  defendant.  During  that  term,  and  with- 
in 80  days  from  the  rendition  of  the  verdict* 
the  plaintiff  made  a  motion  for  a  new  trial, 
the  grounds  of  which  were  approved;  and 
during  the  same  term,  on  May  23,  1910,  an 
order  was  passed  by  the  court,  directing 
that  the  motion  be  heard  on  August  1,  1910. 
This  order  further  provided  that,  if  the  mo- 
tion was  not  heard  on  that  date,  it  should 
be  heard  at  such  "time  and  place  in  vaca- 
tion as  counsel  may  agree  upon,  under  ap- 
proval of  the  court,  and,  upon  failure  to 
agree,  then  at  such  time  and  place  as  presid- 
ing judge  may  fix  on  tbe  application  of  ei- 
ther party,  upon  five'  days'  notice  to  the  op- 
posite party,  and  that  ''movant  have  until 
23d  of  July,  1910,  to  prepare  and  present  for 
approval  and  filing  a  brief  of  the  evidence." 
On  July  23,  1910^  in  vacation,  the  presiding 
judge  passed  an  order  providing  "that  the 
time  for  preparing  and  presenting  to  the 
court  her  [movant's]  brief  of  the  evidence 
for  approval  be  extended  until  the  1st  day  of 
August,  1910,  at  which  time  the  court  will 
approve  the  brief  of  evidence,  •  •  ♦  and 
the  same  may  then  be  filed."  On  August  1, 
1910,  during  the  August  term  of  the  court, 
the  presiding  judge  passed  an  order  reciting 
"that  the  plaintiff's  counsel  are  not  guilty  of 
laches"  in  failing  to  present  for  approval  a 
brief  of  the  evidence,  and  ordering  that  the 
hearing  of  the  motion  "be  continued  until 
the  29th  of  August,  1910,  and  that  plainUff 
have  until  the  26th  day  of  August,  1910,  to 
prepare  and  present  to  the  court  her  brief 
of  evidence  in  the  case  for  approval  and  fil- 
ing, at  which  time  said  motion  for  new  trial 
Is  set  for  hearing  at  chambers  in  Muscogee 
county,  Ga."  On  Augiist  29,  1910,  in  vaca- 
tion, the  presiding  judge  granted  an  order 
providing  that  the  hearing  of  the  motion  be 
continued  until  the  27th  day  of  September, 
1910,  "and  that  movant  have  until  said  hear- 
ing to  prepare  and  present  to  the  court  for 
his  approval  and  filing  a  brief  of  the  evi- 
dence in  said  cause."  This  order  recited 
that  it  was  granted  "without  prejudice  to 
either  party."  On  September  27,  1910,  in 
vacation,  the  judge  granted  an  order  reciting 
that  on  August  29, 1910,  the  respondent  made 
a  motion  to  dismiss  the  motion  for  a  new 
trial,  "upon  the  ground  that  no  brief  of  ev- 
idence had  been  presented  for  approval  by 
the  court,  and  other  grounds,  as  will  appear 
by  motion  of  that  date,  this  motion  was 
overruled,  and  further  time  was  granted 
movant  to  prepare  and  file  his  brief  of  evi- 
dence." This  order  further  recited:  **On 
the  27th  day  of  September,  1910,  on  the  call 
of  said  case,  counsel  for  the  defendant  ap- 
peared and  announced  to  the  court  that  the 
appearance  for  defendant  was  subject  to  a 
prior  motion  to  dismiss,  and  to  offer  a  mo- 
tion to  dismiss  the  motion  for  a  new  trial. 
This  motion  waa  also  overruled,  and  movant 
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granted  until  the  7th  day  of  November,  1910, 
to  complete  and  present  for  approval  her 
brief  of  evidence,  on  which  date  said  motion 
shall  be  heard  and  determined."  During  the 
November  term  of  the  court,  the  plaintiff 
filed  in  the  clerk's  office,  and  presented  to 
the  Judge  for  approval,  on  November  7,  1910, 
a  brief  of  the  evidence.  The  motion  "stood 
on  the  motion  docket  of  said  court,  until  the 
regular  call  of  the  motion  docket  during 
said  November  term,  1910,  of  said  court, 
when  it  was  called  in  its  regular  order  for 
trial  on  the  30th  day  of  November,  1910,"  at 
which  time  the  court  approved  and  ordered 
filed  the  brief  of  evidence  and  an  amend- 
ment to  the  motion  for  a  new  trial.  On  No- 
vember 30,  1910,  while  the  November  term 
of  the  court  was  In  session,  the  motion  for  a 
new  trial  was  called  in  its  regular  order  on 
the  motion  docket,  and  respondent  orally 
moved  to  dismiss  the  same,  ''because  the 
brief  of  the  evidence  had  not  been  approved 
by  the  court  in  terms  of  the  orders  passed 
In  the  cause."  The  court  reserved  his  deci- 
sion until  December  8,  1910,  when  he  ren- 
dered a  judgment  dismissing  the  motion  for 
a  new  trial,  which  judgment  contained, 
among  other  recitals,  the  following:  "While 
this  court  feels  assured  that  no  error  of  law 
was  committed,  and  counsel  for  movant  hav- 
ing several  times,  on  the  various  hearings, 
admitted  that  the  evidence  was  sufficient  to 
authorize  the  verdict  rendered,  yet,  because 
the  reasons  whixrh  prevented  the  completion 
and  filing  of  the  brief  of  evidence  appealed 
strongly  to  the  court  and  seemed  sufficient 
to  excuse  the  failure,  this  court  felt  anxious 
to  have  the  Supreme  Court  pass  upon  the 
important  issues  of  law  involved.  Since  the 
entire  record  has  been  submitted,  the  court 
is  now  convinced  that  It  was  without  Juris- 
diction to  pass  any  of  the  orders  subsequent 
to  the  order  dated  May  23,  1910.  Blackburn 
V.  Alabama  Midland  Railroad  Co.,  116  Ga. 
936.  43  S.  B.  366.  The  motion  is  therefore 
necessarily,  but  regretfully,  dismissed."  To 
this  Judgment  the  movant  excepted. 

One  of  the  exceptions  to  the  order  of  the 
court  dismissing  the  motion  for  a  new  trial 
is  "because  it  appears  from  the  order  of  the 
court,  bearing  date  27th  September,  1910, 
and  embodied  herein,  that  the  court  had 
previously  overruled  motions  of  defendant's 
counsel  to  dismiss  her  motion,  and  that  a 
new  motion  to  dismiss  upon  the  same 
grounds  could  not  be  entertained  by  the 
court  on  30th  November,  1910."  The  rec- 
ord discloses  that  on  August  29th,  the  day 
on  which  the  motion  for  a  new  trial  was 
set  to  be  heard  by  an  order  granted  in  term, 
the  respondent  made  a  motion  to  dismiss 
the  motion  for  a  new  trial,  "upon  the  ground 
that  no  brief  of  evidence  had  been  presented 
for  approval  by  the  court"  On  September 
27th  another  motion  was  made  to  dismiss 
the  motion  for  a  new  trial.  No  brief  of 
evidence  had  been  presented  for  approval, 
though   the   original   order   granted   during 
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the  May  term  provided  that  the  movant 
should  present  for  approval  and  filing  a 
brief  of  the  evidence  on  July  23d,  which  was 
prior  to  the  time  at  which,  in  the  same  or- 
der, the  hearing  of  the  motion  for  new  trial 
was  set,  and  the  order  granted  August 
1st,  the  time  fixed  in  the  original  order,  pro- 
vided that  the  brief  of  evidence  should  be 
presented  for  approval  and  filing  on  August 
26th,  which  was  prior  to  the  time  fixed  In 
this  order  of  August  1st  for  the  hearing  on 
August  29th.  The  order  of  September  27th 
continued  the  hearing  of  the  motion  for 
ne.w  trial  until  November"  7th,  and  stated 
that  both  of  the  motions  to  dismiss  the  mo- 
tion for  new  trial  were  overruled.  There- 
fore there  appears  a  written  order  of  the 
court  overruling  the  motions  to  dismiss  the 
motion  for  a  new  trial.  Dunng  the  November 
term  of  the  court,  which  was  the  next  term 
after  the  passage  of  the  order  refusing  the 
motion  to  dismiss  the  motion  for  a  new  trial, 
the  court  was  without  authority  to  dismiss 
the  motion  for  a  new  trial  on  the  same 
grounds  on  which  he  had  passed  an  order 
refusing  to  dismiss  It  in  vacation  on  the 
27th  of  September.  This  order  of  September 
27th  refusing  to  dismiss  the  motion  for  a 
new  trial,  was  res  ad  Judicata,  and  was 
binding  on  the  court  and  the  parties  until 
set  aside.  A  party  "may  waive  or  re- 
nounce what  the  law  has  established  in  his 
favor,  when  he  does  not  thereby  injure  oth- 
ers or  affect  the  public  interest."  Civil 
Code  1910.  §  10.  The  failure  to  file  a  brief 
of  eNidence  according  to  the  terms  of  the 
order  of  the  court  was  a  matter  which  the 
respondent  could  waive ;  and  if  on  the  dates 
set  for  the  hearing  of  tbe  motion  for  a  new 
trial  the  respondent  had  waived  the  right 
to  take  advantage  of  the  effect  of  the  fail- 
ure of  the  movant  to  present  for  approval 
and  filing  a  brief  of  the  evidence  according 
to  the  terms  of  the  order,  and  a  brief  of 
evidence  had  been  approved  and  filed  by 
consent  of  the  respondent,  the  latter  could 
not  afterwards  complain  that  the  brief  of 
evidence  had  not  been  presented  for  ap- 
proval and  filing  according  to  the  terms  of 
the  previous  orders.  When  the  respondent 
made  a  motion  to  dismiss  the  motion  for 
a  new  trial  because  of  the  failure  of  the 
movant  to  present  for  approval  and  filing 
a  brief  of  the  evidence  according  to  the 
terms  of  the  orders,  and  this  motion  was 
overruled,  the  failure  of  the  respondent  to 
except  to  the  order  overruling  his  motion 
to  dismiss  the  motion  for  a  new  trial  would 
be  treated  as  an  acquiescence  in  the  ruling 
of  the  court  and  as  a  waiver  of  the  right 
to  insist  on  the  effect  of  such  failure  on 
the  part  of  the  movant.  Obear  v.  Gray, 
73  Ga.  455;  Augusta  Ry.  Co.  v.  Andrews, 
89  Ga.  653,  16  S.  E.  203;  Associated  Press 
V.  United  Press,  104  Ga.  51,  53,  54,  29  S. 
B.  869;  Walker  v.  Neil,  117  Ga.  733,  45  S. 
E.  387.  Having  passed  an  order  overruling 
the  respondent's  motion  to  dismiss  the  mo- 
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tlon  for  a  new  trial,  the  court  could  not» 
at  a  term  of  the  oonrt  occurring  thereafter, 
dismiss  the  motion  on  the  same  ground  on 
which  he  had  previously  passed  an  order 
refusing  to  dismiss  it,  while  such  order 
was  outstanding.  See  authorities  cited  su- 
pra ;  also  Hawkins  y.  Studdard,  132  Ga.  265 
(2),  63  S.  B.  862,  131  Am.  St  Rep.  190; 
Sims  v.  Ga.  By.  &  El.  Co.,  123  Ga.  643,  61 
S.  "B.  673;  MiddlebroolDi  t.  Middlebrooks,  67 
Ga.  193. 

Ck)unsel  for  the  respondent  [defendant  in 
error]  state  in  their  brief  that  respondent 
filed  exceptions  poidente  lite  to  the  refusal 
of  the  court  to  sustain  their  motion  to  dis- 
miss the  motion  for  a  new  trial;  but  the 
question  whether  or  not  the  court  erred  in 
overruling  the  mpUon  to  dismiss  the  motion 
for  a  new  trial  Is  not  broui^ht  to  this  court 
by  the  respondent  by  main  or  cross  bill  of 
exceptions,  and  the  question  is  not  before  us 
for  consideration.  The  court  in  its  order 
dismissing  the  motion  for  a  new  trial  states: 
'*The  court  is  now  convinced  that  It  was 
without  Jurisdiction  to  pass  any  of  the  or- 
ders subsequent  to  the  order  dated  May  23, 
1910."  Under  the  record  before  us,  when 
the  court  passed  the  order  refusing  to  dis- 
miss the  motion  for  a  new  trial,  it  cer- 
tainly had  jurisdiction  to  pass  on  the  mo- 
tion to  dismiss  the  motion  for  a  new  trial. 
Edmonds  v.  State,  122  Ga.  728,  60  S.  B. 
936;  McCord  v.  Harden,  69  Ga.  747.  On 
September  27,  1910,  an  order  was  passed 
granting  movant  until  November  7,  1910,  to 
complete  and  present  for  approval  a  brief 
of  the  evidence.  The  bill  of  exceptions  re- 
cites that  on  that  day  movant  filed  a  brief 
of  evidence  in  the  clerk's  office  and  present- 
ed it  to  the  presiding  judge.  This  was  dur- 
ing the  November  term  of  the  court,  which 
was  then  In  session,  and  the  motion  stood 
on  the  motion  docket  until  the  regular  call 
thereof  during  that  term  of  the  court,  when 
It  was  called  in  its  regular  order  for  hear- 
ing on  the  30th  of  November.  The  court 
therefore  evidently  did  not  dismiss  the  mo- 
tion for  a  new  trial  because  a  brief  of  the 
evidence  was  not  presented  for  approval 
on  the  7th  of  November,  but  dismissed  it 
because,  in  his  opinion,  the  failure  of  the 
movant  to  present  for  approval  a  brief  of 
the  evidence  in  accordance  with  orders  pass- 
ed previous  to  the  order  of  September  27th 
hnd  deprived  the  court  of  jurisdiction  to 
hear  the  motion  for  a  new  trial.  Regard- 
less of  the  question  whether  the  failure  of 
the  movant  to  present  for  approval  a  brief 
of  evidence  as  hereinbefore  referred  to  made 
it,  under  the  facts,  the  legal  and  absolute 
duty  of  the  court  to  dismiss,  or  to  refuse 
to  dismiss,  the  motion  for  a  new  trial,  or 
made  it  a  matter  of  discretion  in  the  court 
whether  or  not  it  would  dismiss  the  nootlon 
for  new  trial,  the  court  unquestionably  had 
a  right  to  pass  on  the  motion  to  dismiss  the 


motion  for  a  new  trial  at  the  time  he 
passed  the  order  refusing  such  motion  to  dis- 
miss. Having  jurisdiction  to  pass  on  the 
motlcm  to  dismiss  the  motion  for  a  new 
trial,  and  having  passed  an  order  refusing 
such  motion,  the  court  was  without  author- 
ity, at  a  term  aubsequent  to  the  passage  of 
such  order,  to  dismiss  the  motion  for  a 
new  trial  on  the  same  grounds  on  which  he 
had  previously  paased  the  order  rtfoaing 
such  motion. 
Judgment  reversed. 

BBOKy  J.,  absent  The  other  Jostlose  eon- 
car. 

(136  Ga.  7S3> 
EDWARDS.  SheriflP,  v.  BOYD  00. 
(Supreme-  Court  of  Georgia.     Aug.  22;  1911.) 

(Syllalhu  hy  the  Court.) 

1«  Sheriffs  and  Constables  (f  137*)— Lia- 

.BiLiTY— Action— Pleading. 

In  an  action  on  the  case  against  a  sheriff 
for  damages  resulting  £rom  a  breach  of  duty 
on  the  part  of  his  deputy  by  omitting  to  take 
the  statutory  bond  in  a  bail  trover  suit,  seize 
the  property,  or  commit  the  defendant  to  jail, 
the  petition  in  its  declarative  part  did  not  ex- 
pressly allege  that  plaintiff  was  the  owner  of 
the  property  involved  in  the  trover  suit,  or  that 
the  property  at  the  time  of  the  institution  of 
the  trover  suit,  or  subsequently,  was  in  posses- 
sion of  the  defendant;  but  a  copy  of  the  j>eti- 
tion  in  the  trover  suit,  together  with  the  judg- 
ment in  favor  of  the  plaintiff  therein,  was  at- 
tached as  an  exhibit  and  made  a  part  of  the 
petition  in  the  suit  for  damages  against  the 
sheriff,  and  the  petition  so  exhibited  contained 
allegations  to  the  effect  that  the  property  was 
that  of  the  plaintiff,  and  that  the  defendant 
was  in  possession  of  it  at  the  time  of  the  in- 
stitution Of  the  suit  Held  that,  when  taken  in 
connection  with  the  exhibit,  the  petition  against 
the  sheriff  was  not  wanting  as  to  such  allega- 
tions of  ownership  by  the  plaintiff  and  posses- 
sion by  the  defendant. 

[E2d.  Note.— For  other  cases,  see  Sberifb  and 
Constables,  Dec.  Dig.  f  137.*] 

2.  Sheriffs  and  Oonotablbs  (f  121*)— Lla- 
BiLiTY— Action— Pleading. 

The  petition  sufficiently  alleged  a  breach 
of  official  duty  and  resulting  damages  to  the 
plaintiff  for  wnicfa  the  sheriff  would  be  liable, 
and  was  not  subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  SheriflGs  and 
Constables,  Cent  Dig.  f§  21^221;  Dec.  Dig. 
§  121.*] 

3.  Shebiffs  and  Constables  (S  137*)— Loa- 
BiLiTT— Action— Plea  DING . 

It  was  error  to  disallow  the  amendment  to 
the  plea,  and  thereafter  to  strike  the  plea  of 
defendant 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  $  137.*] 

(Additional  SyUahue  by  Bditorial  Btaff,) 

4.  Appeal  and  Ebbob  (f  195*)— Objections 
IN  Ix)WER  Court— Amendment  of  Plea. 

Where  no  objection  was  made  to  the  al- 
lowance of  an  amendment  to  a  plea  after  the 
appearance  term  on  the  ground  that  there  was 
no  affidavit  attached,  as  required  by  Civ.  Code 
1S05.    §    5057    (Civ.    Code    1910,    §    5640), 


amended  by  Act  Dec.  21,  1897  (Acta  18d7,  p. 
35),   the  ruling  of  the  trial  court  in  disallow- 
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ing  die  amendment  cannot  be  euBtained  on  that 
ground  by  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1490;  Dec.  Dig.  f  195  ;♦ 
Pleading,  Cent.  X>ig.  §S   1425-1427.] 

ESrror  from  Superior  Court,  Dougherty 
County;   Frank  Park,  Judge. 

Action  by  the  Boyd  Company  against  F. 
a.  Edwards,  Sheriff.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

The  Boyd  Company  brought  an  action  for 
damages  against  Felix  Q.  SSdwards,  sheriff  of 
the  city  court  of  Albany,  on  account  of  the 
failure  of  a  deputy  sheriff  to  properly  exe- 
cute a  ball  process  which  was  taken  out  In 
connection  with  a  trover  suit  to  recover 
mules  from  George  'Hand  Kidd.  The  defend- 
ant filed  a  demurrer,  \^ich  was  overruled, 
and  he  excepted.  He  also,  among  other 
things,  set  up  the  following  defense:  "For 
want  of  sufficient  information  he  can  nei- 
ther admit  nor  deny  the  third  paragraph  of 
said  petition;  and  this  defendant  says,  If 
the  facts  were  as  set  out  therein,  the  ftdlure 
on  the  part  of  the  said  deputy  sheriff  to 
seize  the  property  therein  mentioned,  or  ar- 
rest the  defendant,  resulted  from  tlie  fact 
that  said  defendant  in  said  action,  to  wit, 
Qeorge  Ehind  Kidd,  was  not  at  the  time  of 
the  filing  of  said  suit,  or  subsequent  thereto, 
in  possession  of  the  property  sued  for  in  said 
suit ;  ail  the  property  sued  for  in  said  suit 
having  been  live  stock  and  having  died  previ- 
ous to  the  filing  of  said  suit  That,  when 
said  deputy  sheriff  served  said  bail  and  tro- 
ver papers  on  said  Kidd,  he  ascertained  the 
fact  that  Kidd  had  possession  of  none  of  the 
property  called  for  in  said  ball  trover  pro- 
ceedings, and  also  ascertained  the  fact  tha£ 
the  agent  of  the  plaintiff  In  said  bail  and 
trover,  a  Mr.  Bunch,  who  made  the  bail  affi- 
davit in  said  proceeding,  had  ascertained 
that  the  statement  in  said  bail  affidavit,  that 
said  property  was  in  the  possession  of  the 
defendant  in  said  baU  and  trover  proceed- 
ings, was  untrue,  and  said  Bunch  desired  to 
withdraw  said  affidavit,  and  that  the  same 
be  not  considered  of  force,  for  the  reason 
that  the  same  was  a  mistake;  and  by  reason 
of  said  fact,  and  by  reason  of  the  acts  of 
the  plaintiff  In  said  ball  trover  proceedings, 
and  its  agents  and  attorneys,  the  said  deputy 
sheriff  was  led  to  believe  and  did  believe  that 
it  was  not  his  duty  to  arrest  said  defend- 
ant in  said  bail  trover  proceedings,  and  he 
did  not  arrest  him  at  that  time,  but  said 
defendant  did,  under  the  instructions  of  the 
Judge  of  the  court  in  which  said  baU  trover 
proceedings  were  brought,  give  bond  in  the 
sum  of  $600  for  the  personal  appearance  of 
said  defendant  in  said  bail  trover  proceed- 
ings, to  answer  said  case.  And  this  defend- 
ant says  said  plaintiff  in  this  case  was  in 
no  wise  hurt  or  damaged  by  the  failure  on 
the  part  of  said  deputy  sheriff  to  seize  said 
property,  or  to  arrest  the  defendant  in  said 


bail  trover  proceeding;  and  this  suit  is  an 
effort  now  to  make  this  defendant,  or  the 
said  deputy  sheriff's  estate,  responsible  for 
the  failure  on  the  part  of  said  deputy  sheriff 
to  make  said  arrest  or  seize  said  property, 
where  the  plaintiff  could  not  have  possibly 
recovered  effectually  in  the  original  suit" 

The  plaintiff  filed  demurrers  on  numerous 
grounds,  covering  each  of  the  allegations  in 
paragraph  3.  Pending  the  argument  on  the 
demurrers,  the  defendant  moved  to  amend 
by  "striking  out  of  the  third  paragraph  all 
of  the  words  following  'none  of  said  proper- 
ty called  for  in  said  ball  trover  proceeding;* 
and  before  the  words  'and  this  defendant 
says  plaintiff  was  in  no  wise  hurt'  and  in- 
serting in  lieu  thereof  the  following:  'And 
was  then  and  there  Informed  by  the  agent 
of  the  plaintiff  In  said  ball  trover  proceed- 
ings, .  to  wit  M.  A.  Bunch,  who  made  the 
bail  affidavit  in  said  bail  trover  proceedings 
that  he,  the  said  Bunch,  had  ascertained  that 
the  statement  in  said  ball  affidavit  that  said 
property  was  In  possession  of  said  Kidd, 
was  not  true,  and  he  desired  to  withdraw 
said  affidavit  and  that  the  same  be  consid 
ered  of  no  force,  and  said  agent  of  the  plain- 
tiff then  and  there  directed  said  deputy  sher^ 
iff  to  take  no  further  action  under  said  affi- 
davit; and  therefore  said  sheriff  did  not 
arrest  said  Kidd,  but  did,  under  the  direction 
of  the  judge  of  said  court  in  which  said 
trover  proceedings  were  pending,  take  from 
said  Kidd  a  bond  as  mentioned  in  plaintiff's 
petition,  and  security  in  the  sum  of  $600,  con- 
ditioned for  the  appearance  of  said  Kidd  to 
answer  the  Judgment  of  said  court  in  said 
case,  which  said  bond  the  said  Kidd  after 
wards  complied  with,  said  Kidd  having  re- 
mained in  said  county  for  six  months  after 
said  trover  suit  was  disposed  of,  and  said 
plaintiff  having  never  attempted  to  have  said 
Kidd  arrested  or  placed  in  Jail  for  failure 
to  produce  said  property;  and  said  defend- 
ant says  that  said  Kidd  was,  at  the  time  of 
the  suing  out  of  said  bail  trover  proceedings, 
and  has  been  ever  since,  insolvent  and  un- 
able to  produce  said  property  sued  for  there- 
in, and  would  have  been  entitled  to  a  dis- 
charge without  giving  bond,  even  If  he  had 
been  arrested  by  said  deputy  sheriff,  and 
therefore  said  plaintiff  is  not  injured  by  said 
failure  to  arrest  The  said  Kidd  would  not 
have  given  bond  for  the  eventual  condemna- 
tion money«  If  he  had  been  arrested.' " 

The  plaintiff  objected  to  the  allowance  of 
this  amendment,  on  the  ground  that  the  facts 
therein  stated  were  Irrelevant  and  consti- 
tuted no  element  of  any  defense  to  the  suit 
because  the  judgment  which  had  been  ren- 
dered for  the  plaintiff  in  the  trover  suit 
against  George  Hand  Kidd  was  conclusive 
upon  the  sheriff  and  his  deputy,  and  also 
because  the  amendment  introduced  a  new  de^ 
fense,  and,  further,  because  the  amendment 
failed  to  allege  the  presetit  whereabouts  of 
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Kidd,  or  that  be  could  then  be  reached  by 
the  process  of  the  court  The  judge  refused 
to  allow  the  amendment,  sustained  the  de- 
murrer to  the  third  paragraph  of  the  plea, 
and  directed  a  verdict  in  favor  of  the  plain- 
tiff against  the  sheriff  for  the  amount  re- 
covered against  Kidd  in  the  trover  suit  To 
each  of  these  rulings  the  sheriff  excepted. 

Pope  &  Bennet,  for  plaintiff  in  error.  R. 
J.  Bacon  and  Ben  T.  Burson,  for  defendant 
in  error. 

ATKINSON,  J.  [1]  1.  The  ruling  in  the 
first  headnote  sufficiently  deals  with  the 
question  there  decided. 

[2]  2.  The  controlling  question  on  demur- 
rer is  as  to  the  sheriff's  liability  in  damages, 
under  the  allegations  of  the  petition,  on  ac- 
count of  the  failure  on  the  part  of  the  dep- 
uty to  take  the  statutory  bond,  seize  the 
property,  or  commit  the  defendant  to  Jail. 
Under  the  provisions  of  Civil  Ck)de  1805,  $ 
4605  (Code  1910,  §  5151),  the  affidavit  for  bail 
trover  having  been  appropriately  made,  it 
was  the  duty  of  the  officer  serving  the  peti- 
tion and  process  "to  take  a  recognizance  pay- 
able to  the  plaintiff  or  complainant,  with 
good  security,  in  double  the  amount  sworn 
to,  for  the  forthcoming  of  such  personal  prop- 
erty to  answer  such  Judgment  execution,  or 
decree  as  may  be  rendered  in  the  case."  The 
statute  further  provides  that  such  security 
shall  be  bound  for  the  "payment  o^  the  even- 
tual condemnation  money,  for  which  Judg- 
ment may  be  signed, up  against  the  defendant 
and  said  security,  and  execution  had  thereon 
without  further  proceeding."  Under  this 
law  it  was  the  duty  of  the  officer  to  take  a 
recognizance  from  the  defendant  in  accord- 
ance with  the  statute,  and  his  failure  to  re- 
quire such  recognizance  was  a  breach  of  his 
official  duty.  This  section  of  the  Code  is  to 
be  construed  in  cpnnection  with  the  two  pre- 
ceding sections;  and  under  its  provisions,  if 
the  defendant  fails  to  g^ive  security,  whether 
the  affidavit  be  made  at  the  commencement 
of  the  suit  or  pending  the  suit  it  is  the  duty 
of  the  officer  to  seize  the  property  sued  for 
and  deliver  it  to  the  plaintiff,  his  agent  or 
attorney,  upon  his  entering  into  like  recog- 
nizance with  security;  and  if  the  property 
is  not  to  be  found  and  cannot  be  seized  by 
the  officer,  he  is  required  to  commit  the  de- 
fendant to  Jail,  to  be  kept  in  safe  and  close 
custody  until  the  property  be  produced  or 
until  he  so  enters  into  bond  with  good  se- 
curity for  the  eventual  condemnation  money. 
A  failure  on  the  part  of  the  officer  to  seize 
the  property,  or,  if  it  cannot  be  seized,  to 
commit  the  defendant  to  Jail,  is  a  breach  of 
official  duty.  For  the  breach  of  any  of  these 
several  duties  the  officer  is  liable  to  the 
plaintiff  for  any  proximate  resulting  damage. 

According  to  the  allegations  of  the  peti- 
tion, though  the  defendant  was  in  posses- 
sion of  the  property,  the  sheriff  did  not  take 
a  recognizance  for  the  eventual  condemna- 
tion money,  nor  seize  the  property,  nor  com- 


mit the  defendant  to  Jail,  but  In  lieu  thereof 
took  a  bond,  which  was  not  a  statutory  bond, 
for  the  eventual  condemnation  money;  and 
though  he  served  the  defendant  so  that  a 
general  Judgment  might  be  entered  against 
him  for  the  value  of  the  property,  he  did  not 
seize  the  property  or  arrest  the  defendant 
The  plaintiff  was  enabled  to  proceed  to  a 
verdict  and  Judgment  for  the  value  of  the 
property,  but  in  addition  to  this  the  property 
should  have  been  before  the  court  or  a  bond 
for  the  eventual  condemnation  money,  upon 
which  the  plaintiff  might  sununarily,  upon 
obtaining  Judgment  against  the  defendant 
also  have  entered  Judgment  against  the  prin- 
cipal and  security  for  the  amount  of  the 
recovery;  and  to  the  end  that  the  property 
might  have  been  surrendered,  or  the  statu- 
tory bond  given,  it  was  the  plaintiff's  right 
to  have  had  the  defendant  oommitted  to  JalL 
With  regard  to  all  of  these  matters  it  was 
alleged  that  the  officer's  delinquency  in  offi- 
cial duty  had  made  it  Impossible  for  the 
plaintiff  to  do  more  than  enter  a  general 
Judgment  against  the  defendant  for  money. 
Under  these  circumstances,  nothing  further 
appearing,  it  could  not  be  said  that  the  plain- 
tiff had  not  sustained  damages  at  the  hands 
of  the  sheriff  on  account  of  the  failure  of 
official  duty  on  the  part  of  his  deputy.  What 
has  been  said  follows  from  applying  the  stat- 
utes hereinbefore  cited  to  the  facts  of  this 
lease,  and  is  borne  out  by  the  reasoning  In 
I  the  case  of  Snell  v.  Mayo,  62  Ga.  743,  and 
citations. 

[3]  3.  The  statement  of  facts  discloses  that 
the  defendant  sought  to  avoid  liability  on  ac- 
count of  the  matters  set  up  in  the  third  para- 
graph of  his  plea,  and  more  fully  stated  in 
an  amendment  which  he  offered  to  make  at 
the  trial  term,  but  which  was  disallowed  by 
the  Judge.  The  Judge  also  sustained  a  de- 
murrer interposed  by  the  plaintiff  to  the  seY- 
eral  matters  set  up  by  the  defendant  in  para- 
graph 3  of  his  plea  as  matters  of  defense, 
thus  disposing  of  all  of  the  defenses  relied 
on.  From  what  has  been  said  in  the  second 
division,  and  the  reasoning  in  Snell  v.  Mayo, 
supra,  it  is  clear  that  there  was  no  error  in 
so  ruling  with  reference  to  any  of  the  sev- 
eral matters  of  defense,  save  only  that  which 
set  up  that  Mr.  Bunch,  who  is  alleged  to  be 
the  agent  of  the  plaintiff,  ascertained,  after 
the  trover  suit  was  filed  and  the  affidavit  for 
ball  had  been  made  by  him,  that  the  mules 
which  were  the  subject-matter  of  the  trover 
suit  were  dead,  and  consequently  not  in  pos- 
session of  the  defendant  at  the  filing  of  the 
suit  and  thereupon  informed  the  deputy 
sheriff,  when  the  latter  went  to  serve  the 
bail  trover  process,  that  the  statement  con- 
tained in  the  affidavit  that  the  mules  were 
in  the  possession  of  the  defendant  was  a 
mistake,  and  that  he  did  not  desire  the  bail 
process  executed,  and  thereby  induced  the 
deputy  to  believe  that  it  was  not  his  duty  to 
attempt  further  execution  of  the  process  and 
to  serve  tlie  defendant  personally. 
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The  affldavit  for  ball  in  the  trover  suit, 
which  was  attached  as  an  exhibit  to  the  pe- 
tition in  the  action  against  the  sheriff,  stated 
In  broad  language  that  Bunch  was  the  agent 
of  the  defendant  corporation,  and  the  plea 
interposed  by  the  sheriff  also  stated  in  broad 
language  that  Bunch  was  the  agent  of  the 
plaintiff  corporation.  While  the  grounds  of 
demurrer  filed  by  the  plaintiff  to  the  several 
portions  of  paragraph  3  were  numerous,  none 
of  them  called  for  more  specific  allegations 
as  to  the  extent  of  the  agency.  It  will  be 
assumed  that  his  authorltpr  was  sufficiently 
broad  to  authorize  him  to  give  the  sheriff 
direction  touching  the  manner  of  executing 
the  bail  trover  process.  The  plaintiff  was  a 
corporation,  which  could  only  act  through 
an  agent,  and,  according  to  the  plea  and  the 
recitals  of  the  affidavit  for  bail,  he  was  the 
agent  of  the  corporation.  After  the  discov- 
ery of  the  mistake  in  the  recital  contained  in 
the  affidavit  for  bail,  It  was  in  the  interest 
of  the  plaintiff,  as  well  as  due  to  the  affiant 
and  to  the  defendant  and  the  officer,  that  the 
agent  call  attention  to  it  in  such  manner  as 
would  prevent  execution  of  the  bail  process. 
To  say  otherwise  would  be  to  hold  that  this 
harsh  remedy  should  be  enforced  when  in 
fact  there  was  no  ground  upon  which  it 
could  be  invoked.  The  law  is  not  to  be  so 
administered.  According  to  the  allegations 
of  the  plea  as  amended,  the  conduct  of  the 
agent  was  In  effect  a  dismissal  of  the  bail 
feature  of  the  trover  action,  and  the  sheriff 
ought  not  to  be  held  liable  for  damages  re- 
sulting from  failure  to  seize  the  property  or 
to  commit  the  defendant  to  jail  in  lieu  of  his 
giving  bond  for  the  eventual  condemnation 
money.  If  the  action  of  the  agent  was  a  dis- 
missal, the  officer  was  under  no  duty  to  ren- 
der any  service  involved  in  the  dismissed 
I>art  of  the  action.  It  was  entirely  out  of 
the  case.  In  this  connection  see  Ho]coml}e 
V.  Dupree,  50  Ga.  335;  Groover  v.  White,  54 
Ga.  601;  35  Cyc.  1616;  State  v.  Woods,  7 
Mo.  536 ;   Ross  v.  Cave,  49  Mo.  129. 

[4]  What  has  been  said  deals  with  the  orig- 
inal plea,  together  with  the  amendment 
which  was  proposed  and  disallowed.  It  was 
insisted  in  the  brief  of  counsel  for  defend- 
ant in  error  that  the  amendment  was  prop- 
erly disallowed,  because  it  was  offered  after 
the  appearance  term,  and  there  was  no  affi- 
davit attached,  as  required  by  Civil  Code 
1895,  f  5057  (Code  1910,,  §  5640),  as  amended 
by  the  act  of  December  21,  1897  (Acts  1897, 
p.  35);  but  no  such  objection  was  made  to 
its  allowance  at  the  time  it  was  offered,  and 
it  appears  from  the  recitals  in  the  bill  of  ex- 
ceptions that  the  judge  disallowed  it,  not  be- 
cause of  a  failure  to  attach  the  statutory 
affidavit,  but  upon  the  ground  that  the  matter 
referred  to  did  not  constitute  a  valid  de- 
fense to  the  action.  Had  the  point  been 
made  at  the  trial,  it  could  have  been  met,  if 
need  be,  by  making  the  affidavit     Ward  v. 


Frick  Co.,  95  Ga.  804,  22  S.  B.  889.  At  any 
rate,  the  defendant  would  have  had  an  op- 
portunity to  do  so.  But,  in  view  of  the  re- 
citals in  the  bill  of  exceptions  as  to  the 
ground  on  which  this  amendment  was  disal- 
lowed, it  would  be  going  too  far  to  deprive  a 
defendant  of  a  substantial  defense  for  the 
mere  reason  that  no  affidavit  was  attached, 
and  the  judge  might  not  have  exercised  his 
discretion  in  allowing  it  to  be  filed  without 
an  affidavit,  when  it  appears  from  the  bill  of 
exceptions  that  it  was  not  disallowed  on  dis- 
cretionary grounds.  If  the  amendment  was 
open  to  such  objection,  the  plaintiff  should 
have  urged  that  with  the  other  objections 
which  were  made;  but  he  waived  its  form 
by  objecting  to  its  sufficiency  in  law  without 
making  the  question  as  to  its  form.  More- 
over, when  the  original  plea  is  considered  in 
connection  with  what  appeared  in  the  affi- 
davit for  bail  in  the  trover  suit,  attached  as 
an  exhibit  to  the  petition  in  the  action  on 
the  case,  the  matters  set  up  in  the  amend- 
ment were  merely  enlargement  upon  the  mat- 
ters set  up  in  the  original  plea,  and  did  not 
set  forth  any  new  facts  or  defense  so  as  to 
require  an  affidavit  under  the  statutes  above 
mentioned. 
Judgment  reversed. 

BECK,  J.,  absent.    Thb  other  Justices  con- 
cur. 


(136  Ga.  758) 

JOHNSON  V.  McDANIEL. 
(Supreme  Court  of  Georgia.     Aug.  22,   1911.) 

(SvUahus  by  the  Court,) 

Former  Decision  Controllino. 

This  case,  upon  its  facts,  is  controlled  by 
the  decision  in  Johnson  v.  De  Laperriere,  136 
Ga.  554,  71  S.  E.  874. 

Error  from  Superior  Court,  Jackson  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  between  W.  C.  Johnson,  administra- 
tor, and  J.  A.  McDaniel.  From  the  Judg- 
ment, Johnson  brings  error.    Affirmed. 

P.  Cooley  and  Ray  &  Ray,  for  plaintiff,  in 
error.  J.  S.  Ayers  and  J.  A.  B.  Mahaffey,  for 
defendant  in  error. 

FISH.  C.  J.    Judgment  affirmed. 

BECK,  Jn  absent  The  other  Justices  con- 
cur. 

(136  Ga.  739) 
KING  DUMBER  OO.  v.  COW  ART. 
(Supreme  Court   of   Georgia.     Aug.  22,   1911.) 

(SyUahus  hy  the  Court,) 

1.  Logs  and  Logging  (§  3*)  —  Sales  of 
Standing  Timber  —  Deficiency  in  Acre- 
age. 

Where  a  deed  conveyed  all  the  sawmill  tim- 
ber on  certain  named  lots  of  land,  "there  l>eing 
400  acres,  more  or  less,"  in  a  suit  seelting  to  re- 
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cover  for  a  defidfency  In  ^^  acreage  of  the  tim- 
bered land,  it  waa  necessary  to  alleee  actual 
fraud  upon  the  part  of  the  grantor.  Kendall  v. 
Wells,  126  Ga.  343,  56  S.  E.  41:  Emleu  v. 
Roper,  133  Ga.  728,  66  S.  E.  934 ;  Montgomery 
▼.  Robertson.  134  Ga.  66,  67  S.  E.  431 ;  Currie 
V.  OoUins.  136  Ga.  473.  71  S.  R  798. 

[Ed.  Note. — ^For  other  cases,  see  Logs  and 
Logging,  Dec  Dig.  §  3.*] 

'  2.  Loos   AND   LoooiNO    (S   3*)  —  Sales   of 
Standing  Timbeb— Fraud. 

Allegations  that  the  vendor  had  owned  the 
various  lots  of  land  on  which  the  timber  was 
situated  for  a  number  of  years,  said  he  knew 
there  were  400  acres,  and  guaranteed  it,  and,  if 
there  were  not  400  acres,  he  would  make  it  good, 
and  that  the  purchaser  relied  entirely  upon  the 
guaranty  of  the  vendor  as  to  the  number  of 
acres,  and  there  was  a  deficiencyf  were  not  suffi- 
cient to  show  actual  fraud  upon  the  part  of  the 
vendor,  authorizing  a  recovery  for  such  defi- 
ciency. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  f  3.*] 

3.  Refobhation    of  Inbtbuhentb  (§  36*)  — 
Pleading — Petition. 

An  amendment  which  alleged  that  the  trade 
was  based  on  the  fact  that  there  were  400  acres 
of  timbered  land,  that  the  purchaser  bought  the 
timber  at  the  rate  of  $12  per  acre,  that  the  ven- 
dor prepared  and  executed  a  deed  and  placed  it 
in  a  bank,  with  a  draft  attached  to  it  for  the 
purchase  price,  and  wrote  to  the  purchaser  that 
he  had  made  and  forwarded  a  deed  in  accord- 
ance with  the  terms  of  their  trade,  and  that  the 
purchaser  believed  him  to  be  a  reliable  man, 
,  and  therefore  did  not  examine  the  deed  before 
paying  the  draft,  and  did  not  know  that  the 
deed  read  "400  acres,  more  or  less,*'  was  not  a 
sufficient  allegation  to  furnish  a  basis  for  a 
prayer  for  reformation  of  the  deed  *'by  striking 
out  the  words  'more  or  less,'  and  [making  it] 
speak  the  truth  of  the  trade  as  made,  to  wit, 
400  acres,  at  $12  per  acre";  it  not  appearing 
that  there  was  any  agreement  as  to  what  the 
deed  should  contain  on  this  subject,  or  anything 
to  prevent  the  purchaser  from  examining  it  be- 
fore accepting  it,  or  anything  to  show  when  he 
did  discover  its  contents,  or  that  he  promptly 
repudiated  it,  or  sought  equitable  relief  upon  the 
discovery.  Weaver  v.  Roberson,  134  Ga.  149, 
67  S.  B.  662. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  {  86.*] 

Error  from  Superior  Court,  Calhoun  Ootin- 
ty ;  Frank  Park,  Judge. 

Action  by  the  King  Lumber  Company 
against  J.  S.  Cowart  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

J.  Y.  Allen,  for  plaintiff  in  error.  Calhoun 
&  Rambo  and  Hawes  &  Pottle,  for  defendant 
in  error. 

ATKINSON,  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justlcee  con- 
cur. 


(136  Oa.  758) 

HOLMES  ▼.  HUGULET. 
(Suprems  Court  of  Geoigla.     Aug.  22,  1911.) 

(8yUal%i9  by  the  Court,) 

1.  Dismissal  and  Nonsuit  (J  43*)— Voluh- 
TART  Dismissal— Reinstatement. 

Where     a    plaintiff    institutes    an    action 
against    three   defendants,    praying    to    recover 


damages  for  trespassing  <m  a  described  tract  of 
land  and  to  enjoin  future  trespasses,  and  sub- 
sequently amends  his  action  by  alleging  that  the 
three  defendants  are  in  possession  of  the  land, 
to  which  he  claims  title,  and  praying  for  a  re- 
covery of  the  land  and  mesne  profits,  the  suit  is 
converted  into  an  action  to  recover  land  and 
mesne  profits ;  and  where  he  dismisses  the  ac- 
tion, and  brings  another  against  one  of  the  de- 
fendants to  recover  the  ssme  land  and  mesne 
profits,  the  second  suit  is  to  be  treated  a^  a  re- 
newal of  the  dismissed  action. 

[Ed.  Note.—For  other  cases,  see  Dismissal 
and  Nonsuit,  Dec  Dig.  {  43.*] 

2.  Dismissal  and  Nonsuit  (5  43*)  — Volun- 
tary Dismissal  t-  Reinstatement  —  Pay- 
ment OF  Costs. 

Where  a  plaintiff  dismisses  his  action,  and 
a  judgment  for  costs  is  entered,  which  includes 
the  fees  of  witnesses,  the  action  cannot  be  re- 
newed without  paying  the  costs  embraced  in  the 
judgment  (or  filing  an  aflSdavit  of  inability  to 
pSry),  so  long  as  the  judgment  for  costs  is  not 
reversed,  set  aside,  or  modified  in  some  manner 
provided  by  law. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Dec.  Dig.  f  43.*] 

Error  from  Superior  Cburt,  Pike  County; 
E.  J.  Reagan,  Judge. 

Action  by  6.  P.  Huguley  against  Luther 
Holmes.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

R.  T.  Daniel  and  T.  SX  Patterson,  for  plain- 
tiff in  error.  Philip  H.  Alston  and  O.  J. 
Lester,  for  defendant  in  error. 

EVANS,  P.  J.  G.  P.  Huguley  brought  suit 
ogainst  Luther  Holmes  to  recover  a  describ- 
ed tract  of  land  and  mesne  profits.  The  de- 
fendant filed  a  plea  in  abatement,  alleging 
that  the  action  was  in  renewal  of  a  former 
suit  brought  by  the  same  plaintiff  against 
Luther  Holmes,  Mrs.  Anna  Holmes,  and  W. 
A.  Pough  to  recover  the  same  land  and 
mesne  profits,  which  had  been  voluntarily  dis- 
missed by  the  plaintiff,  and  the  renewed  ac- 
tion was  instituted  without  the  payment  of 
costs  or  the  filing  of  an  aflldavlt  of  the  plain- 
tiff's inability  to  pay  costs.  The  issue  form- 
ed on  the  plea  In  abatement  was  tried  be- 
fore the  judge  without  a  jury,  who  rendered 
a  judgment  dismissing  the  plea.  The  excep- 
tion is  to  this  judgment 

[1]  1.  It  is  insisted  that  the  two  suits  are 
not  identical.  There  is  no  dispute  that  both 
suits  were  instituted  by  the  same  plaintiff 
and  concern  the  same  land.  The  first  suit 
began  as  a  suit  to  enjoin  the  three  defend- 
ants from  trespassing  upon  the  land  and  to 
recover  damages  for  trespasses  already  com- 
mitted. *  Pending  the  suit  an  amendment  was 
allowed,  alleging  that  all  three  of  the  defend- 
ants were  in  possession  of  the  land,  and  t^at 
the  plaintiff  claimed  title  thereto,  and  pray- 
ing to  recover  the  land  and  rents,  issues, 
and  profits  from  the  defendants.  This 
amendment  converted  the  first  suit  into  an 
action  to  recover  the  land  and  mesne  profits 
from  the  three  defendants.  The  only  differ 
ence,  therefore,  between  the  present  and  tne 
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former  action,  Is  tbat  in  the  first  there  were 
tbree  defendants,  and  in  tlie  present  two  of 
those  defendants  were  dropped  and  the  ac- 
tion was  brought  against  only  one  of  them. 
In  order  to  make  the  second  suit  a  renewal 
of  the  first,  it  must  be  for  substantially  the 
same  cause  of  action,  though  It  need  not  be 
a  literal  copy  of  the  petition  dismissed. 
Hndgins  ▼.  Grow,  82  6a.  372.  It  must  be  by 
the  same  plalntlir  or  his  legal  representative. 
Moody  y.  Tlirelfedd,  18  Qa.  56  (5).  And 
against  all  who  are  necessary  parties  defend- 
ant in  the  first  suit.  Cox  t.  Strickland,  120 
Ga.  104,  47  S.  E.  912.  If  the  defendants  in 
the  first  action  sued  as  joint  contractors,  or 
entitled  to  rights  one  against  another  by 
way  of  contribution  in  the  event  the  plaintiff 
recovers,  then  they  or  their  personal  repre- 
sentatives must  be  parties  to  the  second 
suit  Ford  V.  Clark,  76  Ga.  612;  White  v. 
Mo88>  02  Ga.  246,  18  S.  E.  13.  In  eject- 
ment, defendants  have  no  right  to  demand 
contribution.  They  cannot  defend  unless  they 
admit  possession;  and  only  such  defendants 
as  are  In  actual  possession  are  necessary 
parties  to  the  action.  Therefore,  If  a  suit  be 
instituted  against  three  defendants  in  pos- 
.session,  and  pending  that  suit  two  of  them 
abandon  their  possession,  and  the  suit  is  vol* 
nntarily  discontinued  by  the  plaintiff  and  re- 
newed, the  only  necessary  defendant  in  the 
renewed  suit  would  be  the  party  who  re- 
mained in  possession.  In  Cox  v.  Berry,  13 
Ga.  306,  an  action  of  ejectment  was  brought 
by  A.  against  B.  as  tenant  in  possession.  C, 
the  landlord,  was  made  a  party  defendant 
Being  unable  to  prove  possession  in  B.,  the 
plaintiff  dismissed  after  the  bar  of  the  stat- 
ute attached.  Within  six  months  he  brought 
a  suit  for  the  same  land  against  D.  as  tenant 
in  possession,  to  which  C.  was  a  party  de- 
fendant. C.  pleaded  the  statute  of  linoita- 
tions.  In  answer  to  the  proposition  that  the 
second  suit  was. not  a  renewal  of  the  first, 
because  of  a  different  tenant,  the  court  said 
that  it  was  certainly  the  same  as  far  as  the 
landlord,  C,  was  concerned.  "It  is  for  the 
same  land,  in  favor  of  the  same  plaintiff, 
and  he  was  a  party  defendant  to  both"  ac- 
tions. We  therefore  hold  that  the  second 
suit  was  a  renewal  of  the  first  action. 

[2]  2.  The  statute  declares  that  when  any 
suit  is  dismissed,  and  the  plaintiff  desires  to 
recommence  the  suit,  he  may  do  so  on  the 
payment  of  costs,  or  filing  with  his  petition 
an  affidavit  that  owing  to  his  poverty  he  is 
unable  to  pay  the  cost.  Civil  Code  1910,  {§ 
5625,  662a  The  failure  to  pay  the  costs  or 
file  the  statutory  affidavit  may  be  pleaded 
in  abatement  of  the  second  action.  Wright 
V.  Jett,  120  Ga.  995,  48  S.  E..345.  The  ques- 
tion is  whether  or  not,  according  to  the 
facts  appearing  in  the  record,  the  plaintiff 
has  brought  himself  within  the  statute  as  to 
renewing  a  suit  voluntarily  dismissed.  It 
appears  that  the  first  suit  resulted  in  a  ver- 
dict finding  for  the  plaintiff  the  premises  in 
dispute^  which  verdict  was  set  aside  on  mo- 


tion for  new  trial.  TOie  plaintiff  then  volun- 
tarily dismissed  his  case,  wbereupon  the  fol- 
lowing judgment  was  rendered  by  the  court: 
**The  plaintiff  having  in  open  court  by  his 
attorney  dismissed  this  case,  it  is  ordered 
that  Luther  Holmes,  for  the  use  of  the  offi- 
cers of  court,  do  have  and  recover  of  and 
from  the  plaintiff,  George  P.  Huguley,  the 
sum  of  $103.85,  costs  of  court  in  this  case." 
The  clerk  of  the  court  testified  that  he  ren- 
dered a  bill  of  costs  to  the  plaintilTs  attor- 
ney (which  bill  of  costs  included  the  court 
costs  and  witness  fees  as  taxed  in  the  judg- 
ment), who  paid  to  him  $4045,  the  amount 
of  the  court  costs,  but  did  not  pay  any  of  the 
witness  fees,  and  the  same  have  not  been 
paid.  The  subpoenas  of  the  various  witness- 
es, claimed  in  the  itemized  statement  of  costs, 
accompanied  with  an  affidavit  showing  the 
number  of  days  each  attended  court  on  the 
subpoena  and  the  amount  claimed  by  each, 
were  introduced.  These  several  amounts  cor- 
responded with  the  itemized  statement  of 
the  bill  of  costs,  which  was  introduced  in 
evidence.  "When  a  case  is  disposed  of,  the 
costs  of  the  same,  including  fees  of  witness- 
es, shall  be  included  in  the  judgment  against 
the  party  dismissing,  being  nonsuited,  or 
cast;  and  it  shall  be  the  duty  of  the  clerk 
of  any  court  in  this  state,  and  of  any  justice 
of  the  peace,  or  other  officer  who  may  issue 
an  execution,  to  indorse  on  said  execution, 
at  the  time  it  is  issued,  the  date  and  amount 
of  the  Judgment,  the  items  of  the  bill  of  cost 
(written  in  words),  and  the  amount  of  each 
item  distinctly  stated  in  figures;  and  no 
costs,  or  items  of  costs,  shall  in  any  case  be 
demanded  by  any  such  officer,  which  are 
not  itemized  and  indorsed  as  herein  provid- 
ed." Civil  Code  1910,  §  5992.  It  is  true  that 
the  judgment  was  entered  up  in  the  name  of 
only  one  of  the  defendants  for  the  use  of 
the  officers  of  court;  but  we  consider  this 
a  mere  informality.  If  the  judgment  for 
costs  passeh  on  the  order  of  dismissal  be 
simply  erroneous,  and  not  void  upon  Its  face, 
the  defendant  is  bound  by  it  until  it  is  re- 
versed or  set  aside  in  some  of  the  ways  pro- 
vided by  law. 

It  is  contended  that  the  evidence  fails  to 
disclose  that  any  witness  demanded  pay- 
ment of  his  fees  from  the  plaintiff  or  his  at- 
torney, and  that  it  is  not  made  affirmatively 
to  appear  that  the  witnesses  were  entitled  to 
the  fees  included  in  the  judgment  The  Code 
provides  that  no  party  shall  be  liable  for  the 
costs  of  any  witness  of  the  adverse  party, 
unless  such  witness  was  subpoenaed,  sworn, 
and  examined  on  the  trial  of  the  cause 
(where  the  case  was  tried),  and  no  party 
shall  be  liable  for  the  costs  of  more  than 
two  witnesses  to  the  same  point,  unless  the 
court  shall  certify  that  the  question  at  issue 
was  of  such  character  as  rendered  a  greater 
number  of  witnesses  necessary  to  a  single 
point,  Qvil  Ode  1910,  §  5990.  The  reply 
to  this  contention  is  that  it  appears  that  the 
witnesses  made  affidavits  upon  their  sob- 
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poenas  as  to  their  serylce  and  the  amounts 
to  which  they  were  entitled,  and  these 
amounts  were  hiduded  In  the  judgment  for 
costs  rendered  by  the  court  It  Is  to  be  pre- 
sumed that  in  rendering  the  judgment  the 
court  adjudicated  the  costs  to  be  proper 
charges,  and  that  judgment  is  conclusive 
upon  the  parties  until  it  is  vacated  and  set 
aside,  or  modified,  and  is  not  subject  to  col- 
lateral attack. 

It  is  also  contended  that  the  statute  which 
authorizes  a  renewal  of  a  dismissed  action 
upon  the  payment  of  costs  only  contemplates 
the  payment  of  court  costs,  and  does  not 
require  the  plaintiff  to  pay  witness  fees. 
The  statute  broadly  states  that  the  payment 
of  costs  is  a  condition  precedent  to  the  bring- 
ing of  the  action,  and  witness  fees  are  a 
part  of  the  costs.  In  renewing  his  action 
the  plaintiff,  would  not  be  required  to  pay 
costs  of  witnesses  which  have  not  been  de- 
manded of  him,  or  which  may  not  have  been 
included  in  the  judgment  for  costs.  Shlppen 
L.  Co.  V.  Gates,  136  Ga.  38,  70  S.  B.  672. 
But  where  the  witnesses  have  filed  their 
subpoenas  with  the  clerk,  with  affidavits  an- 
nexed as  required  by  the  statute,  and  such 
witness  fees  are  included  in  the  judgment 
for  costs,  the  plaintiff  must  pay  such  fees, 
unless  the  judgment  for  costs  is  set  aside, 
or  modified,  on  motion  to  retax  the  costs. 
Under  the  facts  appearing  in  the  record,  the 
plaintiff  had  paid  only  a  part  of  the  costs 
accrued  before  instituting  the  second  suit, 
and  therefore  the  plea  in  abatement  should 
have  been  sustained. 

Judgment  reversed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(136  0&.  755) 

SMITH  V.  JOYNER. 
(Supreme  Court  of  Georgia.     Aug.   22,   1911.) 

(Syllabus  hy  the  Court.) 
Wills  (f  635*)  —  Construction  —  Subvivob- 

SHIP. 

This  case  was  before  the  Supreme  Court 
upon  a  former  occasion.  132  Ga.  779,  '66  S.  E. 
65.  After  the  return  of  the  remittitur,  the  case 
was  tried  and  a  verdict  directed  in  favor  of  the 
plaintiff  upon  uncontradicted  evidence.  The 
right  of  the  plaintiff  to  a  recovery  was  made  to 
turn  upon  the  construction  of  the  twelfth  item 
of  a  will. which  went  into  effect  in  1863,  as  fol- 
lows: *'I  give  and  bequeath  to  my  daughter 
Mary  Frances  Hightower,  for  and  during  her 
natural  life,  and  at  her  death  to  be  equally  di- 
vided between  her  children  that  may  survive 
her,  the  following  property,  to  wit,"  etc. ;  it 
being  contended  by  the  plaintiff  that  two  chil- 
dren of  the  life  tenant,  Mary  Frances  High- 
tower,  bom  after  the  will  went  into  effect,  and 
who  were  in  life  at  the  death  of  the  life  ten- 
ant, took  in  remainder  under  the  terms-  of  the 
will,  and  became  tenants  in  common  with  two 
other  children  of  the  life  tenant^  who  were  in 
esse  at  the  time  the  will  went  mto  effect  and 
were  in  life  at  the  death  of  the  life  tenant. 
Heldy   that    the   survivorship   contemplated    by 


this  will  expressly  refers  to  the  death  of  the 
life  tenant,  and  not  to  that  of  the  testator,  and 
that  the  children  l)om  after  the  will  went  into 
effect,  and  who  were  in  life  at  the  death  of  the 
life  tenant,  took  under  the  will  in  common  w^ith 
the  other  two  surviving  children,  who  were  in 
life  at  the  time  the  will  went  into  effect.  Coop- 
er V.  Mitchell  Investment  Co.,  133  Ga.  769,  66 
S.  E.  1090,  29  L.  R.  A.  (N.  S.)  291,  and  ciu- 
tions. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Cent. 
Dig.  SS  1511-1513;  Dec.  Dig.  f  635.*] 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Judge. 

Action  by  W.  R.  Joyner  against  A.  F. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant  brings  error.    Affirmed. 

R.  N.  Holtzclaw  and  Guerry,  Hall  ft  Rob- 
erts, for  plaintiff  in  error.  H.  A.  Mathews^ 
for  defendant  in  error. 

ATKINSON,  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  oon* 
cur. 


(136  Ga.  754) 

BROOKS  BROS.  LUMBER  CO.  T.  J.  L 

CASE  THRESHING  MACH.  CO. 

(Sapreme  Court  of  Georgia.     Aug.  22,  1911J 

(Syllahua  hy  the  Court,) 
1.  SAI.KS  (I  267*)— Warranty— Implied  Wa»- 

RANTT. 

Where  there  is  a  sale  of  personal  property 
nnder  an  express  warranty  as  to  quality,  there 
is  no  implied  warranty.  Civil  Code  1910,  | 
4135;  Johnson  v.  Latimer,  71  Ga.  470:  Mal»- 
by  &  Avery  v.  Young,  104  Ga.  205,  30  S.  E. 
854;  Elgin  Jewelry  Co.  v.  Estes  &  Dozier,  122 
Ga.  809,  50  S.  E.  939 :  Moultrie  Repair  Co.  T. 
Hill,  120  Ga.  730,  48  S.  E.  143. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent; 
Dig.  §§  700,  761 ;    Dec.  Dig.  f  267.*] 


2.  Sales  (§§  285,  286*)— Warranty— Bxpbbbb 
Warranty— Construction  and  Operation. 
Where  in  a  sale  of  machinery  there  is  an 
express  warranty  as  to  q^uality,  and  by  the 
terms  of  the  warranty  liabilK^  of  the  seller  is 
predicated  upon  conditions  which  must  be  per- 
formed by  the  buyer  before  liability  upon  the 
part  of  the  seller  is  to  attach,  such  as  that  the 
buyer  is  to  take  the  property  on  trial  for  a 
specified  time,  and,  upon  its  failure  to  fulfill 
the  warranty,  give  written  notice  at  once  to  the 
seller  at  a  designated  place,  and  also  to  die 
agent  of  the  seller  through  whom  the  property 
was  received,  stating  in  what  parts  and  where- 
in the  property  fails  to  fulfill  the  warranty,  the 
seller  will  not  be  held  liable  on  the  warranty, 
unless  the  buyer  complies  with  such  conditions. 
International  Harvester  Co.  v.  Dillon,  126  Ga. 
672,  55  S.  E.  1034 ;  Beasley  v.  Huyett,  92  Ga. 
273  (2),  278;  18  S.  E.  420;  McCormick  Har- 
vester Co.  ▼.  Allison,  116  Ga.  445,  42  S.  B. 
778;  Mayes  v.  McCormick  Machine  Co.,  110 
Ga.  545,  35  S.  E.  714;  Fay  &  Eagan  Co.  v. 
Dudley,  129  Ga.  314  (2),  58  S.  B.  826 ;  Walker 
&  Rogers  v.  Malsby  Co.,  334  Ga.  399,  67  S.  E. 
1039:  Fahey  V.  Esterley  Machine  Co.,  3  N.  D. 
220,  55  N.  W.  580.  44  Am.  St  Rep.  554.  And 
where  the  warranty  also  contains  the  provision, 
"Any  assistance  rendered  by  the  company,  its 
agents,  or  servants,  in  operating  said  machin- 
ery, or  in  remedying  any  actual  or  alleged  de- 
fect, either  before  or  after  the  10  daya  trial, 
shall  in  no  wise  be  deemed  any  waiver  of  or  ex- 
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cuse  for  any  failure  of  the  ];>archaser  ^  fally 
keep  and  perform  the  conditions  of  this  war- 
ranty," it  will  not  amount  to  a  waiver  of  com- 
gliance  of  the  conditions  imposed  apon  the 
uyer  if  the  seller,  without  the  required  notice, 
upon  the  request  of  the  buyer,  undertakes  to 
assist  the  bu^er  in  perfecting  the  property,  to 
the  end  that  it  may  come  up  to  the  standard  of 
efficiency  mentioned  in  the  warranty.  30  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  202. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  H  S06-808;    Dec.  Dig.  fS  285,  286.*] 

t.   PliEADINO  (S  264*)— AMZNDlfSNT  0»  PLKA— 
ElTEGT. 

An  amendment  to  the  defendant's  plea,  in- 
troducing new  matter  of  defense,  opened  the 
plea  as  amended  to  demurrer,  although  a  for- 
mer amendment,  containing,  in  substance,  a 
Krt  of  what  was  set  out  in  the  last  amendment, 
d  been  allowed  over  plaintiff's  oral  objection. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  S  264.*] 

4.  Dismissal  of  Plea— Oxnebal  Demubber. 
Under  the  rulings  announced  in  the  preced- 
ing notes,  there- was  no  error  in  dismissing  the 
plea  as  amended  on  general  demurrer. 

6.  Appeal  and  Ebbob  (§695*)— Reoobd— Mat- 
ters Presented  fob  Review. 

Where  error  is  assigned  upon  the  direction 
of  a  verdict,  and  the  evidence  is  not  contained  in 
the  record,  this  court  cannot  say  that  the  ver- 
dict was  improperly  directed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  695.*] 

Error  from  Superior  Court,  Bibb  Goimty; 
W.  H.  Felton,  Judge. 

Action  by  the  J.  I.  Oase  Threshing  Machine 
Company  against  the  Brooks  Bros.  Lrumber 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Af&rmed. 

L.  D.  Moore,  for  plaintiff  in  error.  Ryals, 
Grace  &  Anderson,  for  defendant  In  error. 

ATKINSON,  J.    Judgment  affirmed. 

BECKt  J.»  absent  The  other  Jostlces  con- 
cur. 


(IM  Ga.  754) 

FREEMAN  v.  YOUNG. 

(Supreme  Court  of  Georgia.     Aug.  22,   1911.) 

(ByllabuM  by  the  Court.) 

AFPXAii  AND   Ebbob   (S  1146*)— Disposition 
OF  Cause— EiFFBCT  in  Tbiax  Court, 

Where  at  the  term  of  court  at  which  a 
verdict  was  rendered  the  adverse  party  moved 
for  a  new  trial  upon  the  ground  that  the  verdict 
was  void  for  indefinitenesa,  and  also  made  a  mo- 
tion in  arrest  of  judgment  on  the  ground  that 
the  judgment  did  not  follow  the  verdict,  and  the 
court  overruled  both  motions,  and  where  no  ex- 
ception was  taken  to  the  judgment  overruling 
the  motion  in  arrest,  but  a  writ  of  error  was 
sued  out  to  the  overruling  of  the  motion  for  a 
new  trial,  and  the  bill  of  exceptions  dismissed 
by  the  Supreme  Court,  thus  leaving  the  judg- 
ment denying  a  new  trial  affirmed,  the  defend- 
ant was  thereafter  concluded  from  moving  to 
set  aside  the  judgment  and  verdict  upon  the 
same  grounds  urged  in  the  motion  for  a  new 
trial  and  the  motion  in  arrest. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1145.*] 


Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  D.  8.  Young  against  A  C  Free- 
man. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

R.  D.  Feagin  and  J.  F.  Urquehart,  for 
plaintiff  in  error.  Hardeman,  Jones,  Calla- 
way &  Johnston,  for  defendant  In  error. 

ATKINSON,  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(186  Oa.  741) 
QUEEN  INa  CO.  T.  VAN  GIESEN. 
(Supreme  Court  of  Georgia.     Aug.   22,  1911.) 

(Sylldbua  by  the  Court.) 

1.   INSXTBANGB    ({    32^)— FOKFSlTUBiaih-KBEP- 

INO  Gasoonb  on  Pbbmises. 

Upon  the  trial  of  an  action  on  a  policy  of 
fire  insurance,  covering  a  lot  of  furniture,  bed- 
ding, etc.,  stored  in  a  building  used  for  storage, 
where  the  policy  contained  a  stipulation  that  it 
should  be  void  if  gasoline  were  kept,  used,  or 
allowed  on  the  premises,  and  where  the  only 
evidence  as  to  gasoline  being  on  the  premises 
was  testimony  tending  to  Aovr  that  an  employ^ 
of  the  insured,  about  midnight,  carried  a  can 
of  gasoline  into  the  storehouse,  and  shortly 
thereafter  a  fire  was  discovered  in  the  building, 
which  destroyed  it,  it  was  not  error,  as  against 
the  defendant  company,  for  the  court  to  instruct 
the  jury  as  follows:  "If  you  should  find  that  the 
defendant  has  established  to  your  satisfaction 
that  there  was  kept,  used,  or  allowed  by  the 
plaintiff,  or  with  his  knowledge,  or  through  his 
complicity,  direct  or  indirect,  any  gasoline  upon 
the  premises  at  the  time  of  the  operation  of  this 
policy,  that  also  would  make  void  the  policy, 
and  there  could  be  no  recovery."  "If  it  is 
proved  that  it  is  of  the  value  stated  in  the  pol- 
icy, and  that  it  was  destroyed  without  any  com- 
plicity on  his  part,  he  would  be  entitled  to  re- 
cover up  to  the  value  stated  in  the  policy." 
"Should  you  conclude  that  this  property  in 
question  was  insured  by  the  plaintiff,  that  it 
was  destroyed  by  fire  at  the  place  named  in  the 
insurance  policy  throu^rh  no  act  upon  his  part, 
you  should  find  a  verdict  in  favor  of  the  plain- 
tiff, in  which  even  your  verdict  would  be,  *We, 
the  jury,  find  for  the  plaintiff,*  naming  the 
sum."  Such  instructions  did  not,  under  the  evi- 
dence submitted,  place  an  unauthorised  burden 
upon  the  defendant  If  an  employ^  of  the  plain- 
tiff had  carried  a  can  of  gasoline  upon  the  prem- 
ises for  the  purpose  of  iHiming  the  house  con- 
taining the  goods  insured,  and  it  was  so  used, 
then  such  act  would  not  constitute  keeping,  us- 
ing^ or  allowing  gasoline  on  the  premises  by  the 
plaintiff,  if  it  was  carried  there  without  his 
knowledge  or  through  his  complicity,  directiy  or 
indirectly. 

[Hid.   Note.— For  other  cases,   see  Insoirance, 
Cent  Dig.  §$  782-791 ;    Dec  Dig.  {  326.*] 


2.  Witnesses  (S  395*)— Cobbobobation— Ad- 
missibilitt  ot  evidence. 

Where,  for  the  purpose  of  impeaching  a 
witness,  an  affidavit  made  by  him  prior  to  the 
trial,  containing  statements  contradictory  to  the 
testimony  given  by  him  on  the  trial,  was  intro- 
duced in  evidence,  it  was  not  error  to  reject  an 
affidavit  made  by  the  witness  prior  to  the  affi- 
davit  introduced    to   impeach    him,    which    first 
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affidavit  was  in  accordance  with  hk  teatimony 
before  tiie  jury. 

[Bd.  Note.— For  •ther  cases,  see  Wltnaeaea, 
Gent  Dig.  f  1260;    Dec  Dig.  f  396.*] 

3.  Inburancs  (I  ((48*)— AcnoN  or  Pouor  — 

ADMI8SIBILIT7  OT  ISVIDKNGB. 

The  court  did  not  err  in  ezdnding  evidence 
tending  to  etiow  tliat,  some  five  mouths  prior  to 
the  burning  of  die  goods  covered  by  the  policy 
sued  on,  the  plaintiff  had  suffered  another  loss 
by  fire,  in  no  wa^  connected  with  tlie  loss 
which  was  the  subject-matter  of  the  action  on 
trial,  and  bad  compromised  with  the  insurance 
company  which  had  issued  a  policy  on  the  other 
goods. 

[Ed.  Note.— V\>r  other  cases,  see  Insurance, 
Dec  Dig.  S  64&*] 

4.  SumciENOT  ov  Byidbnok  —  Refusal  of 
New  TaiAii. 

The  evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  refusing  to  grant  a  new 
triaL 

Error  from  Superior  CJourt,  Gbatbam  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  F.  S.  Van  Giesen  against  tbe 
Queen  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed.  - 

Lawton  ft  Cunningham,  for  plaintiff  in  er- 
ror. Osborne  ft  Lawrence  and  B.  H.  Abra- 
hams, for  defendant  in  error. 

ATKINSON,  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(»  Oa.  App.  666) 

JOSET  V.  COCHKAN.    (No.  2,969.) 
(Court  of  Af  peals  of  Georgia.    Sept  11,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Malicious  Pbosecutiow  (§  86*)  — Termi- 
nation OF  Proseoxttion— Right  of  Action. 
In  a  suit  for  malicious  prosecution,  where 
it  appears  that  on  the  25th  of  September,  1908, 
the  defendant  caused  a  warrant  to  be  sworn  out 
against  the  plaintiff,  and  caused  him  to  be  ar- 
rested, and  then  offered  to  dismiss  the  warrant 
if  the  plaintiff  would  pay  a  sum  of  money, 
which  tne  plaintiff  refused  to  pay,  and  the  de- 
fendant thereupon  ordered  the  officer  to  release 
him,  which  was  done,  and  that  afteneard,  on 
the  7th  of  March,  1909,  he  again  caused  the 
plaintiff  to  be  arrested  on  the  same  warrant, 
and  caused  him  to  be  kei>t  in  jail  for  some  eight 
or  nine  da^.  until  the  judge  of  the  city  court 
having  jurisdiction  to  try  the  case  ordered  him 
released  on  his  own  recognizance,  and  that 
afterward,  on  the  26th  of  June,  the  Jud^  of  the 
dty  court  on  the  motion  of  the  solicitor,  or- 
dered the  warrant  dismissed,  and  the  suit  was 
filed  on  the  9th  of  August  following,  it  suffi- 
ciently appears  that  the  prosecution  had  termi- 
nated before  tiie  beginning  of  the  suit,  in  the 
absence  of  any  showing  that  the  defendant  bad 
otherwise  attempted  to  renew  the  prosecution. 
Hartshorn  v.  Smith,  104  Ga.  235,  90  6.  B.  666. 
[EM.  Note.~-For  other  cases^^see  Malicious 
Prosecution,  Cent.  Dig.  ff  71-77;  Dec.  Dig.  f 
35.*] 

2.   PLBADINQ   (I  243*)— AMENDMSNT— SlTBJBOT- 

Mattbr  of  Amendment. 

Where  a  petition  violates  the  rules  of  good 
pleading  by  setting  up  two  different  transac- 
tions  in   the   same   count  or  paragraph,   it   is 


permissible  for  the  plaintiff  to  amend  by  strik- 
ing the  allegations  as  to  one  of  the  transactions 
from  the  count  or  paragraph  in  which  they  are 
contained,  and  causing  them  to  be  added  to  the 
petition  in  separate  counts  or  paragraphs.  The 
petition  as  amended  set  forth  a  valid  cause  of 
acticm,  and  was  not  subject  to  the  demurrers 
offered  against  it 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Sf  643-651,  820-«22;    Dea  Dignl 

Error  from  City  Court  of  Americas;  C  B. 
Crisp,  Judge. 

Action  by  G.  W.  Cocbran  against  W.  J. 
Josey.  Judgment  for  plaintiff,  and  def aidant 
brings  error.    Affirmed. 

Allen  Fort  &  Son  and  Shlpp  &  Sbeppard, 
for  plaintiff  in  error.  R.  I«.  Maynard,  for 
defendant  in  error. 

RUSSELL,  J.    Judgment  fLfilrmed. 


(9  Q&.  App.  666) 
AUGUST  SCHMIDT  &  CO.  t.  MORRISON. 

(No.  2,961.) 
(Court  of  Appeals  of  (Georgia.    Sept  11«  1911.) 

(SyUalui  by  the  Court.) 

1.  Appeal  and  Ebbob  (f  192*)— Pbesenta- 
TiON  OF  Questions  in  Lowbb  Coitbt  — 
Pleading. 

Amendable  defects  in  pleadings,  not  ob- 
jected to  in  tbe  trial  court,  cannot  be  taken  ad- 
vantage of  in  this  court 

[B3d.  Note.~-Por  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  1221-1225;  Dec  Dig.  f 
192.*f 

2.  (Questions  of  Faot— Submission  to  Jubt. 

The  controlling  issue  in  this  case  was  one 
of  fact,  which  was  fairly  submitted  by  the  trial 
judge  to  the  jury. 

Error  from  Superior  Court,  Montgomery 
County;    J.  H.  Martin,  Judge. 

Action  between  August  Schmidt  &  Co.  and 
Duncan  Morrison.  From  tbe  judgment,  Au- 
gust Schmidt  ft  Co.  bring  error.    Affirmed. 

Jones  &  Sparks,  A.  C.  Saffold,  and  Hines 
&  Jordan,  for  plaintiffs  in  error.  J.  B.  Gei- 
ger,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(9  Ga.  App.  e69> 
ATKINSON  ▼.  SWORDS.     (No.  3,118.) 

(Cdurt  of  Appeals  of  Ceorgia.    Sept  11«  1911.> 

(Syllahut  hy  the  Court,) 

Masteb  and  Sebvant  (§  256*)~Injx7BIES  to 
Servant— Action— Pleading. 

The  allegations  of  the  petition,  relating  to 
some  of  the  grounds  of  negligence,  show  a  cause 
of  action,  and  the  petition  was  therefore  suffi- 
cient to  withstand  a  general  demurrer. 

[Ekl.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  256.*} 

Error  from  Ctfty  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

Action  by  H.  B.  Swords,  by  next  friend, 
against  H.  M.  Atkinson,  receiver.    Judgment 
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for   plaintiff,   and  defendant   brings   error. 
Affirmed. 

Crovatt  &  WMtfield  and  Elkins  &  Wall,  for 
plaintiff  in  error.  L.  Kennedy  and  McDon- 
ald &  Grantham,  for  defendant  in  erron 

HILL,  a  J.  As  far  as  the  allegations  re- 
late to  n^ligence  of  the  master  in  famish- 
ing an  engine  with  a  pilot  instead  of  an  en- 
gine with  a  footboard,  this  was  an  assumed 
risk;  but  this  allegation  is  pertinent,  and 
proof  of  the  fact  would  be  relevant,  as  11* 
lustratiye  of  another  alleged  ground  of  neg* 
ligence^  that  the  engineer,  with  knowledge  of 
the  increased  danger  in  the  use  of  the  engine 
failed  to  keep  a  proper  lookout,  and  because 
of  this  omission  failed  to  promptly  stop  the 
engine  when  he  saw,  or  by  the  exercise  of 
due  diligence  should  have  seen,  the  plain- 
tiff when  he  slipped  off  the  pilot  in  attempt- 
ing to  make  a  coupling  therefrom.  The  engi- 
neer, knowing  that  the  switchman  was  in  an 
unusually  dangerous  position,  though  as  to 
that  position  the  risk  was  assumed,  should 
have  taken  precaution  accordingly.  On  the 
acts  of  negligence  charged  against  the  engi- 
neer, the  petition  was  sufficient  to  withstand 
a  general  demurrer;  the  employment  being 
one  as  to  which  the  defense  of  fellow  service 
has  been  abolished  by  statute^ 

Judgment  affirmed. 


(9  G&.  App.  649) 

T.  W.  TEASLBY  ft  CO.  v.  RAT. 

(No.  2,938.) 

(Court  of  Appeals  of  Georgia.     Sept  11,  1911.) 

(ByUabus  hy  the  Cowrt,) 
Pbingipai.  ahd  Subbtt  (I  10*)-<:;bbation  of 

RELATIOlf— RSQUISITBS  OF  CONTBACT. 

A  contract  of  suretyship  does  not  arise 
from  a  writing  in  which  the  signer  merely  ex- 
presses his  wiUingnesB  to  stand  security  for  an- 
other person,  to  whom  credit  is  subsequently  ex- 
tended. 

[Ed.  Note.— For  other  cases,  see  Princiiml  and 
Surety,  Ont  Dig.  f  26 ;   Dec.  Dig.  f  K).*] 

Error  from  Superior  CSoort,  Hart  Oounty; 
D.  W.  Meadow,  Judge. 

Action  by  C.  P.  Ray  against  T.  W.  Teasley 
&  Go.  and  another.  Judgment  for  plaintiff, 
and  defendants  T.  W.  Teasley  &  Co.  bring 
error.    Reversed. 

A  A  McCurry  and  A.  S.  Skelton,  for 
plaintiffs  in  error.  Jas.  H.  Skelton,  for  de- 
fendant in  error. 

RUSSESiL,  J.  Ray  sued  Cheek  and  Teas- 
ley  &  Go.  for  the  price  of  certain  fertilizer. 
He  showed  that  the  fertilizer  had  been  de- 
livered to  Cheek  by  him,  and  further  testi- 
fied that  he  delivered  it  upon  the  strength 
of  the  following  letter:  "To  Whom  It  may 
(Concern:  Mr.  I.  W.  Cheek  wants  about  two 
and  one-half  tons  of  good  guano.  He  was  to 
get  it  from  us,  but  we  are  out     He  is  all 


right,  and  will  pay  for  it.  If  anybody  will  let 
him  have  it  at  Airline,  Ga.  We  would  not 
hesitate.  If  so  desired,  to  go  his  security  for 
it,  as  we  do  not  want  him  put  to  any  more 
trouble  in  getting  it  than  possible.  [Signed] 
T.  W.  Teasley  &  Co."  The  court  instructed 
the  jury  that,  if  Ray  acted  on  faith  of  this 
letter,  it  was  adequate  to  bind  Teasley  &  Co. 
(which,  by  the  way,  was  merely  a  trading 
name  for  T.  W.  Teasley,  there  being  no  oth- 
er partner  in  the  company)  as  security. 

We  think  that  the  letter  was  no  more  than 
a  written  recommendation;  but,  even  if  the 
last  sentence  of  the  letter  could  be  construed 
as  more  than  a  recommendation,  we  do  not, 
think  that  it  is  capable  of  being  construed 
as  more  than  an  offer  to  stand  security; 
that  is,  to  be  Jointly  liable  with  Cheek  upon 
a  contract  afterward  to  be  made.  The  lan- 
guage of  the  contract  in  the  case  cited  in 
Brandt  on  Suretyship  and  Guaranty  (3d  Ed.) 
i  148,  is  even  stronger  than  the  language 
here  expressed,  yet  in  that  case  it  was  held 
that  a  contract  of  suretyship  did  not  arise. 
As  the  matter  is  there  stated:  "A  party 
wrote  a  letter  Introducing  another,  stating 
that  he  wanted  to  purchase  a  certain  amount 
of  goods,  and  concluding:  'I  consider  him 
perfectly  good,  and,  if  required,  will  indorse 
for  him  to  that  amount'  Held,  he  was  not 
liable  for  goods  sold  on  the  strength  of  this 
letter,  unless  he  had  been  requested  to  in- 
dorse, and  had  refused.  The  guaranty  was 
conditional,  to  be  created  by  indorsement, 
if  required,  and  the  protection  of  the  party 
ivritinff  the  letter  in<iy  have  depended  upon 
the  form  of  the  secttrity"    (Italics  ours.) 

Judgment  reversed. 


(9  Ga.  App.  640) 

ATLANTIC  COAST  LINE  R.  OCX  v. 
BREMER.     (No.  2,851.) 

(Cfoort  of  Appeals  of  Georgia.     Sept  11,  1911.) 

(ByUahuB  &y  the  Court.) 
RxMOVAL  or  Causes  (f  61*)— Citizenship  ov 

PABTIE&— SEPABABLK       (JONTBOVEBSIBS— DC- 
TEBMII7ATI0N   OF  RiOHT  TO  REMOVAL. 

Where  an  action  for  damages  is  brought 
against  two  defendants,  one  of  them  resident 
and  one  of  them  nonresident,  the  question  as  to 
whether  a  separable  controversy  is  presented, 
so  as  to  authorize  the  nonresident  defendant  to 
remove  the  case  to  the  United  States  court  for 
trial,  is  to  be  determined  solely  by  the  allega* 
tions  of  the  petition.  Under  the  allegations  of 
the  present  petition,  no  separable  controversy 
was  presented,  and  the  court  did  not  err  in  re- 
fusing the  application  for  removal. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  f  115 ;    Dec  Dig.  \  61.*] 

Error  from  City  Court  of  Waycross; 
J<An  C.  McDonald,  Judge. 

Action  by  Le  Roy  Bremer  against  the  At- 
lantic  0)a8t  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 


•Fw  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  SerUs  ft  Rap'r  Indexes 


44 


72  SOUTHBASTEBN  BBPOBTEB 


(Gi 


Bennet,  Twltty  A  Beese,  for  plaintiff  in 
error.  Wilson,  Bennett  &  Lombdin,  for  de- 
fendant In  error. 

BnSSI}LL^  J.    Judgment  afiLrmed. 


(9  Ga.  App.  660) 

BOOTH  ▼.  MEBOHANTS'  BANK  OF 
YAIjDOSTA.     (No.  2,948.) 

(Coazt  of  Appeals  of  Georgia.    Sept.  11«  1911.) 

(ByUahus  hy  the  Court.) 

Husband  and  Wifb  ({  87*)  —  Disabilitus 
— contbacts—subetyship. 

A  woman  can  neither  stand  surety  for  her 
hosband's  debts  nor  lawfully  pay  them,  and  if, 
having  executed  a  promissory  note  as  security 
for  her  husband,  she  pays  the  note,  she  may 
maintain  an  action  for  money  had  and  received 
and  recover  the  suta  so  paid  from  the  creditor 
who  knowingly  received  it.  Strickland  v. 
Vance.  99  Ga.  531,  27  &  E.  152,  59  Am.  St. 
Bep.  241.  As  to  other  persons,  she  may  not 
lawfully  become  surety,  but  she  may  pay  their 
debts.  Villa  Rica  Lumber  Go.  v.  Paratain,  92 
Ga.  370,  17  S.  E.  340.  Hence,  if  a  married  wo- 
man executes  a  promissory  note  as  surety  for  a 
person  other  than  her  husband,  she  cannot  be 
compelled  b^  law  to  pay  it,  but,  if  she  volun- 
tarily pays  It,  she  cannot  recover  back  from  the 
creditor  the  amount  she  has  paid. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  H  340^53 ;   Dec.  Dig.  §  87.*] 

Error  from  City  Court  of  Valdosta;  J.  G. 
Cranford,  Judge. 

Action  by  Mrs.  L.  P.  Booth  against  the 
Merchants'  Bank  of  Valdosta.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Patterson  &  Copeland,  for  plaintiff  in  er- 
ror. Denmark  &  Griffin,  for  defendant  in 
error. 

BUSSELLk  J.    Judgment  affirmed. 


(9  G&.  App.  666) 

BUCK  et  al.  v.  DUVALI..    (No.  2,990.) 
(Court  of  Appeals  of  Georgia.    Sept  11,  1911.) 

(Syllahus  hy  the  Court,) 

1,  Vendor  and  Purchaser  (§  54*)  —  Con- 
struction AND  Operation  of  Contract-— 
Effect  as  to  Title. 

Upon  the  execution  and  delivery  of  bond  for 
title  to  land,  the  equitable  title  charged  with 
the  payment  of  the  purchase  money  pusses  to 
the  yendee,  and  the  vendor  holds  the  legal  title 
only  as  security  for  the  unpaid  residue  of  the 
purchase  money. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  85 ;   Dec  Dig.  S  54.*J 

2.  Vendor  and  Purchaser  (§  78*)  —  Con- 
struction OF  Contract— Time  as  Kssence 
OF  Contract. 

As  to  making  the  payments  stipulated  for 
in  the  sale  of  land  where  bond  for  title  is  given, 
time  is  usually  not  of  the  essence  pf  the  con> 
tract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  §  7a*] 


3.  Vkndob  and  Purchases  (S  93*)  — Bescis- 
sioN  OF  Contract— Bebcission  bt  Vendor. 

If  the  vendee  under  a  bond  for  title  de- 
faults in  his  payments,  the  vendor  has  the  right 
to  rescind  upon  giving  the  vendee  notice  that  he 
will  insist  upon  prompt  payment  and  upon  re- 
turning to  him  the  amount  of  the  purchase- 
money  which  he  has  paid,  plus  the  value  of  any 
permanent  improvements  which  he  may  have 
placed  upon  the  land,  less  the  damages  which 
have  been  occasioned  to  the  vendor  by  the  ven- 
dee's failure  to  perform  the  contract 

[£2d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  1^.  154;  Dec  Dig. 
I  »3.*] 

4.  Vendor  and  Pubchabeb  ({  206*)  — Bev- 
EDiEs  of  Purchaser— Recovery  of  Pub- 
chase  Monet  Paid— Damages  fob  Breach 
of  Contract. 

If  without  having  completed  the  readssion 
by  restoring  the  status  the  vendor  in  the  bond 
for  title  resells  the  property  to  a  third  person, 
who  takes  without  notice  of  the  yendee's  equi- 
table title,  the  vendee  may  treat  the  resale  eitner 
as  a  rescission  of  the  sale  or  as  a  breach  of  the 
bond.  If  he  elects  to  treat  it  as  a  rescission,  he 
may  recover  from  the  vendor  the  amount  of 
purchase  money  he  has  paid,  and  the  value  of 
the  permanent  improvements  he  has  placed  upon 
the  land,  less  the  damages  which  liave  been  oc- 
casioned by  reason  of  his  (the  vendee's)  failure 
to  perform  the  contract.  If  he  treats  it  as  a 
breach  of  the  bond,  the  measure  of  damages  is 
the  value  of  the  premises  at  the  time  of  the  re- 
sale, less  the  amount  due  on  the  unpaid  pui^ 
chase  money. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  §  208.*] 

5.  Limitation  of  Actions  (§  46*)— Computa- 
tion of  Limitation— Accrual  of  Cause  of 
Action. 

Where  a  vendor  in  a  bond  for  title  breaches 
his  bond  by  a  resale  of  the  i^roperty,  the  statute 
of  limitations  does  not  begin  to  run  until  the 
time  of  the  resale. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  248 ;   Dec  Dig.  §  46.*] 

Error  from  City  Court  of  Tifton;  B.  Eve» 
Judge. 

Action  by  W.  L.  Duvall  against  A.  E.  Buck 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

L.  P.  Skeen,  for  plaintiffs  in  error.  B.  D, 
Smith  and  Fulwood  &  Murray,  for  defendant 
In  error. 

BtJSSEILL,  J.  Duvall  sued  Buck  &  Down- 
ing for  breach  of  the  covenant  contained  in 
a  bond  for  title.  His  petition  shows  that  on 
June  25,  1903,  be  purchased  from  Buck  & 
Downing  certain  real  estate,  for  which  he 
agreed  to  pay  them  $705  on  terms  of  $5  cash, 
$175  on  July  12th,  $175  on  August  12th,  and 
$350  on  December  12th  thereafter,  Buck  & 
Downing  executing  to  him  their  bond  for 
title,  conditioned  to  make  him  title  upon  pay- 
ment to  them  of  the  full  purchase  price; 
that  he  paid  to  them  the  $5  and  the  two 
notes  for  $175  each,  making  a  total  payment 
of  $355,  but  failed  to  pay  the  note  for  $350 
due  on  December  12,  1903;  that  on  July  1, 
1908,  Buck  &  Downing  resold  the  land  to 
other  persons  for  $1,250;  and  that  Bnck  & 
Downing  have  never  rescinded  by  paying 
back  any  of  the  $355  paid  them,  or  by  return- 


•For  othtr  cases  see  same  topic  and  section  NUMBER  hi  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexea. 
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ing  or  offering  to  return  the  unpaid  note.  He 
alleges  that  9uck  &  Downing  are  liable  to 
him  In  the  sum  of  $1,026,  this  amount  being 
the  difference  between  the  price  at  which 
they  resold  the  property  In  1908  and  the 
balance  which  he  failed  to  pay  them,  with 
Interest.  Buck  &  Downing  demurred  to  this 
petition  on  several  grounds,  and  the  case  is 
before  this  court  on  exception  to  the  over- 
ruling of  the  demurrer. 

[1]  "The  execution  and  delivery  of  the 
bond  for  title  creates  a  special  form  of  trust 
estate.  The  equitable  title,  charged  with  the 
payment  of  the  purchase  money,  passes  to  the 
vendee,  and  the  vendor  holds  the  l^al  title 
charged  with  the  use  that,  while  it  may  be 
asserted  to  secure  the  payment  of  the  pur- 
chase money  in  full,  nevertheless,  as  soon  as 
the  purchase  money  is  paid,  it  (the  legal 
title)  is  to  pass  to  the  vendee,  his  heirs  or  as- 
signs.** Powell,  Actions  for  Land,  §  374,  and 
cases  there  cited. 

[2]  Time  is  not  usually  of  the  essence  of 
the  contract,  and  therefore,  except  in  certain 
rare  cases  where  time  is  of  the  essence  of  the 
contract,  a  default  of  the  vendee  in  his  pay- 
ment does  not  cause  him  to  lose  his  interest 
In  the  land. 

[3]  However,  the  failure  of  the  vendee  to 
pay  according  to  the  terms  of  his  contract 
authorizes  the  vendor  to  rescind.  Rescission 
involves  the  restoration  of  the  original  status 
so  far  as  it  is  practicable,  and,  if  the  ven- 
dee has  paid  a  portion  of  the  purchase  price, 
it  is  the  duty  of  the  vendor  to  pay  him  his 
money  bacls  after  deducting  an  amount  suf- 
ficient to  cover  the  loss  occurring  to  him  by 
reason  of  the  vendee's  failure  to  perform  his 
contract  In  case  of  rescission,  the  vendor 
stands  bound  to  account  to  the  vendee  for 
the  amount  of  the  purchase  money  which  the 
vendee  has  paid,  together  with  the  value  of 
such  permanent  Improvements  as  have  been 
made  by  the  vendee,  less  the  damages  which 
have  been  occasioned  by  the  vendee's  failure 
to  perform  his  contract.  As  to  all  these  gen- 
eral propositions,  see  Powell,  Actions  for 
Land,  S§  378,  379,  where  there  is  a  full  dis- 
cussion of  the  subject. 

[4]  If  the  petition  in  the  present  case 
showed  a  case  of  rescission,  the  measure  of 
damages  would  be,  not  the  value  of  the 
premises  at  the  time  of  the  resale  by  the 
vendor  (subject  to  deduction  on  account  of 
the  unpaid  note  due  by  the  plaintiff  to  the 
defendant),  but  the  amount  that  the  plain- 
tiff had  paid  to  the  defendants,  less  any  dam- 
ages that  had  been  occasioned  to  the  defend- 
ants by  reason  of  the  plaintiff's  having  failed 
to  perform  his  contract  However,  the  peti- 
tion does  not  allege  a  rescission  of  the  sale, 
but  alleges  a  breach  of  the  contract  evidenced 
by  the  bond  for  title.;  and  in  such  a  case 
the  provisions  of  Civ.  Code  1910,  §  4401,  are 
applicable,  as  follows:  "Upon  breach  of  a 
bond  for  title  to  land,  the  value  of  the  prem- 


ises at  the  time  of  the  breach,  with  interest 
thereon,  should  be  the  measure  of  damages." 
The  defendants  have  not  rescinded  for  they 
have  retained  not  only  the  money  that  was 
paid  them,  but  also  the  note  given  them  by 
the  plaintiff.  Of  course,  the  plaintiff  could 
have  considered  the  resale  of  the  property 
as  a  rescission  of  the  contract,  and  could 
have  proceeded  to  recover  back  the  money 
equitably  due  him  in  accordance  with  the 
principle  announced  in  the  case  of  McDaniel 
V.  Gray  &  Co.,  69  Ga.  433,  435.  On  the  oth- 
er hand,  it  was 'his  option  to  treat  it  as  a 
breach  of  the  contract,  and  to  sue  for  the 
higher  measure  of  damages.  The  petition  is 
silent  as  to  whether  the  plaintiff  was  in 
possession  of  the  land  at  the  time  the  resale 
was  made.  If  he  was,  the  second  vendee 
would  have  taken  with  notice  of  his  rights, 
and  the  sale  would  not  necessarily  have  op- 
erated as  a  breach  of  the  bond.  A  demurrer 
to  the  petition  on  the  ground  that  it  was  not 
alleged  whether  the  plaintiff  was  or  was  .not 
in  possession  of  the  land  might  have  been 
well  taken,  but  no  such  point  was  made,  ei- 
ther in  this  court  or  in  the  lower  court. 
Ftom  the  way  In  which  the  case  was  argued, 
it  is  evident  that  the  plaintiff  was  not  in 
possession  of  the  property  at  the  time  of  the 
resale,  and  that  the  second  vendee  was  a 
purchaser  without  notice,  so  that  the  plain- 
tiff cannot  pay  to  him  the  remaining  $350 
with  interest,  and  get  title  to  the  land.  The 
plaintiff  not  being  in  possession  of  the  land 
and  time  not  being  of  the  essence  of  the  con- 
tract, in  the  bond  for  title  or  otherwise,  it 
was  incumbent  on  the  defendants,  before  re- 
selling, to  effect  a  rescission,  and,  even  then 
it  would  seem  that  notwithstanding  the  de- 
lay which  had  occurred,  they  should  have 
given  the  plaintiff  notice  that  they  were  go- 
ing to  insist  upon  prompt  performance  be- 
fore making  a  rescission.  Ellis  v.  Bryant, 
120  Ga.  890,  894,  48  S.  B.  352.  Under  the 
facts  alleged,  we  think  that  fbe  petition  set 
out  a  cause  of  action,  and  that  the  court 
did  not  err  in  overruling  the  demurrer. 

[61  2.  The  point  is  made  that  the  action 
was  barred  by  the  statute  of  limitations.  We 
think  that  the  plaintiff's  cause  of  action 
arose  on  the  day  of  the  resale;  and  as  the 
statutory  period,  counting  from  that  time, 
has  not  expired,  this  point  is  not  well  taken. 

Judgment  affirmed. 

(9  CkL  App.  646) 
'  PATTERSON  v.  CHILDS.     (No.  2,899.) 
(Court  of  Appeals  of  Georgia.     Sept.  11,  1911.) 

(Syllabut  hy  the  Court.) 

1.  Attobnbt  and  Client  (§  1)9*)— Authority 
—Receipt  of  Payment. 

"Payment  of  money  due  to  the  creditor  or 
his  authorized  or  je:eneral  agent,  or  one  whom 
the  creditor  accredits  as  agent  though  he  may 
not  be  so,  or  to  his  partner  interested  with  him 
in  the  money,  shall  oe  good ;   and  if  such  agent 
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receives  property  olher  than  money  as  money, 
the  creditor  is  bound  thereby/'  Civ.  Code  1910, 
§  4311;  McLniighlin  v.  Blount,  (31  Ga.  1<38; 
Holmes  v.  Langston,  110  Ga.  801  (0),  3t>  S.  E. 
251.  The  rule  is  different  as  to  nttornoys  at 
law.  Tiifv  /-Hnnot  wi'liort  sr^ocial  :nirliority  re- 
ceive anything  in  discharge  of  the  client's  claim 
but  the  fulJ  amount  in  cash.  Civ.  Code  1910, 
§  4D56. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent,  Dig.  §§  190-203 ;   Dec  Dig.  $  90.*] 

2.  Sufficiency  of  Evidence. 

The  judgment  of  the  trial  judge  who  passed 
upon  all  questions,  both  of  law  and  of  fact,  is 
not  without  evidence  to  supi>ort  it. 

Error  from  City  Court  of  Abbeville;  D. 
B.  Nicholson,  Judge. 

Action  between  W.  W.  Patterson  and  C.  A. 
Chllds.  From  the  Judgment,  Patterson  brings 
error.    Affirmed. 

Hal  Lawson,  for  plaintiff  in  error.  M.  B. 
v'annon,  for  defendant  In  error. 

RUSSELL,  J.    Judgment  affirmed. 


(9  Ga.  App.  650) 

HAAG  ▼.  ROGERS.     (No.  2,949.) 
(Court  of  Appeals  of  Georgia.    Sept  11,  1911.) 

(SyllahM  by  the  Court.) 

1.  Contracts  (§  155*)— Constbuction— Gew- 
EBAL  Rules. 

"The  law  will  not  construe  a  contract  so 
as  to  give  the  debtor  the  right  to  destroy  it  by 
a  simple  refusal  to  comply  with  it,  unless  tiie 
terms  of  the  cot^tract  are  so  clear  ahd  unambig- 
uous as  to  make  irresistible  the  conclusion  that 
no  other  result  could  possibly  be  reached." 

[Ed.   Note.— For  other   cases,   see   Contracts, 
Cent  Dig.  t  736;   Dec.  Dig.  §  155.*] 

2.  Master  and  Servant  (§  72*)— Creation  <Jf 
Relation  —  Construction  of  Contract  — 
Compensation. 

Where  a  contract  of  employment  provides 
that  it  shall  remain  in  force  so  long  as  is  mu- 
tually satisfactpry,  and  that  the  rate  of  wages 
shall  be  so  much,  but  that  the  employ^  shall  be 
entitled  to  so  much  extra  compensation  per 
month,  provided  he  remain  in  the  service  until  a 
set  date,  and  not  otherwise,  the  proper  construc- 
tion of  the  agreement  is  that  either  party  may 
terminate  the  contract  at  will;  and  if  the  em- 
ploy6  quits  before  the  time  set.  or  by  his  wrong- 
ful conduct  makes  it  reasonable  and  just  for  his 
employer  to  discharge  him  prior  to  that  time,  he 
forfeits  the  extra  compensation,  but  if  the  em- 
ployer himself  voluntarily  and  without  cause 
sooner  terminates  the  contract,  the  employ^  is 
entitled  to  a  ratable  part  of  the  extra  compen- 
sation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  $  72.*] 

3.  Contracts  (§  75*)— Creation  op  Relation 
—Validity  of  Contract. 

A  contract  by  which  an  employer  is  to  pay 
the  employ^  a  certain  amount  as  wa^^'es  io  any 
event  and  an  additional  amount  in  tht>  event  he 
remains  in  the  emploj'ment  till  tho  end  of  the 
contract,  is  not  unenforceable  na  to  the  extra 
compensation  on  the  ground  that  it  is  nudum 
imctum. 

[Ed.   Note.— For   other  cases,   see   Contracts, 
Cent  Dig.  §§  273-285 :    Dec.  Dig.  §  75.*] 


4..  Master  and  Servant  ft  43*)- Termina- 
tion of  Relation  —  Grounds  for  Dis- 
charge—Question for  Jury. 

Whether  fighting  on  the  show  grounds  by 
the  plaintiff,  who  was  a  working  man  employed 
by  the  proprietor  of  a  circus,  was  (e8i)ecially  in 
the  absence  of  all  evidence  as  to  the  nature  and 
cause  of  the  fight)  a  reasonable  cause  for  his 
discharge,  was  a  question  for  solution  bv  the 
jury,  and  is  not  a  matter  absolutely  settled  as  a 
matter  of  law  by  the  express  provisions  of  the 
contract 

[p]d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  43.*] 

5.  No  Error. 

No  error  of  law  appears. 

(Additional  SyUahua  by  Editorial  Staff,) 

6.  Appeal  and  E>rror  (f  1091*)  —  Review- 
Questions  OF  Fact— Decision  of  Magis- 
trate. 

Where  the  defendant  sought  certiorari  di- 
rectly from  the  decision  of  the  ma;ristrate  with- 
out appealing  to  a  jury  on  writ  of  error  to  the 
judgment  of  the  superior  court  overrulin§^  the 
certiorari,  he  must  assume  the  burden  of  show- 
ing that  the  evidence  demanded  as  a  matter  of 
law  a  finding  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1091.*] 

7.  Attachicent  (§  204*)  —  Proceedings  to 
Enforce— Evidence. 

The  attachment,  being  a  part  of  the  plead- 
ings, need  not  be  introduced  in  evidence  on  the 
trial  of  the  attachment  case.  ' 

[Eid.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  §  2a4.*] 

8.  Attachment  (§  204*}  —  Proceedings  to 
Procure— Waiver  of  Objection. 

Where  the  defendant  in  attachment  replev- 
ied the  property  levied  on,  he  cannot  complain 
that  there  was  no  proof  that  the  property  was 
that  of  the  defendant  or  in  his  possession,  nor 
that  the  description  of  the  property  was  too  in- 
definite to  identify  the  property  ana  base  a  judg- 
ment 

[Ed.  Note..— For  other  cases,  see  Attachment 
Dec.  Dig.  f  204.*] 

Error  from  Sui>erior  Court,  Berrien  Coun- 
ty;  J.  H.  Merrill,  Judge. 

Action  by  John  Rogers  against  E.  Haag. 
To  a  judgment  of  the  superior  court  over- 
ruling certiorari  to  review  a  judgment  of  a 
magistrate  for  plaintiff,  defendant  sued  out 
a  writ  of  error.    Affirmed. 

Hendricks  ft  Christian,  for  plaintiff  in  er- 
ror.   J.  P.  Knight,  for  defendant  in  error. 

POWELXs  J.  In  June,  1909,  Haag,  the 
proprietor  of  a  circus,  as  party  of  the  first 
part,  and  Rogeirs,  as  party  of  the  second 
part,  made  the  following  contract:  "The 
said  party  of  the  second  part  hereby  agrees 
to  render  services  as  working  man  for  the 
season  commoicing  on  or  about  July  20  and 
to  continue  for  the  show  season,  or  so  Ions; 
as  mutually  agreeable  to  both  parties,  under 
the  following  conditions:  1st  Second  party 
of  the  second  part  agrees  to  render  services 
to  Haag's  Mighty  Shows,  In  a  painstaking 
manner,  and  to  be  responsible  for  all  prop- 
erty damaged  by  careless  driving  or  willful 
carelessness  of  any  kind.  2d.  Party  of  the 
second  part  agrees  to  abide  by  all  rules  made 
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by  the  party  of  tbe  first  part,  and  for  any 
violation  of  said  roles  is  liable  to  a  fine  of 
one  week's  salary,  or  dismissal,  and  contract 
annulled.  Sd.  Party  of  the  first  part  agrees 
to  pay  to  the  said  party  of  the  second  part 
the  snm  of  $10.00  per  month,  or  if  the  said 
party  of  the  second  part  remain  in  the  em- 
ployment of  the  party  of  the  first  part  nntil 
dose  of  season  in  Dec.  31,  1909,  party  of  sec- 
ond part  is  to  be  paid  at  the  rate  of  $18.00 
per  month,  but  nnder  no  circumstances,  if 
party  of  the  second  part  fail  to  remain  until 
said  dose  of  season,  shall  he  be  paid  over 
the  rate  of  $10.00  per  month.  4th.  Party  of 
the  second  part  can  in  no  way  obtain  settle- 
ment in  full  of  the  $10.00  per  month  rate 
unless  party  of  the  first  part  has  been  noti- 
fied in  written  form,  two  weeks  previous  to 
settlement  5th.  The  party  of  the  first  part 
agrees  that  said  party  of  the  second  part  is 
to  have  a  plenty  to  eat,  always  the  best  ob- 
tainable under  circumstances  and  the  place 
we  are  in;  also  that  party  of  the  second  part 
is  to  have  the  best  of  treatment  if  his  duties 
are  performed  In  a  painstaking  manner.  6th. 
The  management  reserves  the  right  to  tem- 
porarily close  the  season  for  cause,  during 
which  time  no  salaries  shall  be  paid.  7th. 
Be  it  clearly  understood  by  party  of  the  sec- 
ond part  that  onder^  circumstances,  during 
the  life  of  this  con^ct,  is  party  of  first  part 
liable  for  any  damages,  for  any  accident  that 
may  happen  to  party  of  the  second  part  8th. 
Party  of  the  second  part  furthermore  agrees 
that  no  compmisation  other  than  board,  trans- 
portation and  $1.00  in  cash  will  be  given  him 
should  he  render  less  than  one  month  service. 
9th.  $5.00  fine  for  each  drunk  or  fight  on 
show  grounds.  Witness  whereof  hereunto 
set  our  hands  and  seals.'*  On  the  back  of 
the  contract  which  was  duly  signed  by  both 
parties,  is  the  following:  *' Working  Man's 
Contract  Haag's  Shows.  B.  Haag,  Proprie- 
tor. For  each  drunk  on  or  around  show 
grounds,  $5.00  fine.  For  each  fight  on  show 
grounds,  $5.00  fine.  I  agree  to  pay  the  above 
fines.  [Signed]  John  Rogers."  On  November 
2d  Bogers  had  a  fight  on  the  show  grounds. 
Haag's  manager  discharged  him,  and  ten- 
dered to  him  $2.25  in  full  settlement  of  the 
balance  due  him.  It  is  undisputed  that  if 
it  is  proper  to  compute  the  wages  at  the  rate 
of  $10  per  month,  the  correct  amount  was 
tendered,  and  that  If  they  should  be  com- 
puted at  the  rate  of  $18  per  month,  $30.25 
would  be  due.  Rogers  sued  out  before  a 
magistrate  an  attachment  which  was  levied 
on  a  gray  horse,  and  the  defendant  replevied 
by  giving  a  bond  for  the  eventual  condemna- 
tion money.  On  the  trial  of  the  case  the 
magistrate  gave  Judgment  in  the  plalntiJCf's 
favor  for  $30.25.  From  this  judgment  the 
defttidant  sought  certiorari,  but  on  the  bear- 
ing in  the  sui>erior  court  the  Judge  overruled 
it,  and  to  this  judgment  the  writ  of  error 
now  before  us  was  sued  out 

[f ]  As  the  plaintifF  In  error  (defendant  In 
the  original  suit)  sought  certiorari  directly 


from  the  decision  of  the  magistrate  without 
appealing  to  a  Jury,  he  is  In  the  position 
where  he  must  assume  the  burden  of  show- 
ing that  there  was  nothing  to  submit  to  a 
jury;  L  e.,  that  the  evidence  demanded  as 
a  matt»  of  law  a  finding  in  his  favor.  Ev- 
ery issuable  fact  is  to  be  taken  against  him. 
That  the  plaintiff  fought  on  the  show  ground 
is  undii^uted.  The  circumstances  of  the 
fight  do  not  appear.  It  is  not  shown  wheth- 
er the  plaintiff  was  the  aggressor  In  the  fight 
or  whether  the  fight  was  thrust  upon  him  as 
a  matter  of  self-defense  or  by  other  reasons 
of  justification.  Whether  fighting  on  the 
show  grounds  (in  the  absence  of  contractual 
stipulations  on  the  subject)  is  sufficient  cause 
for  discharge  would  seem  to  be  a  Jury  ques- 
tion. So  the  judgm^it  In  the  plaintiff's  fa- 
vor should  stand,  unless  the  contract  Itself 
is  of  such  a  nature  as  to  forbid  the  recovery. 

[1]  The  contract  provided  for  wages  at 
the  rate  of  $10  per  month,  which  were  paid 
or  tendered,  but  stipulated  for  an  additional 
$8  per  month  to  be  paid  if  the  plaintiff  re- 
mained in  the  employment  until  the  end  of 
the  season.  Only  this  additional  $8  per 
month  is  involved;  and  the  defendant's  con- 
tention is  that  as  the  plaintiff  did  not  re- 
main until  the  end  of  the  season,  but  was 
sooner  discharged,  the  language  of  the  con- 
tract itself  forbids  a  recovery.  It  is  pointed 
out  that  there  is  an  express  provision  in  the 
contract  that  it  was  to  continue  only  "so  long 
as  mutually  agreeable  to  both  parties,"  and 
that,  therefore,  the  defendant  had  the  right 
to  terminate  the  employment  at  his  will,  ei- 
ther with  or  without  cause.  "The  law  will 
not  construe  a  contract  so  as  to  give  the  debt- 
or the  right  to  destroy  it  by  a  simple  re- 
fusal to  comply  with  it,  unless  the  terms  of 
the  contract  are  so  clear  and  unambiguous 
as  to  make  irresistible  the  conclusion  that 
no  other  result  could  possibly  be  reached, 
and  that  such  was  the  intention  of  the  par- 
ties. Ciy.  Code  1895,  S  3675,  par.  4  (Qv. 
0>de  1910,  t  4268).  Nor  will  a  contract  be 
so  construed  as  to  authorize  one  of  the  par- 
ties to  take  advantage  of  his  own  wrong,  un- 
less it  be  plain  and  manifest  that  such  was 
the  intention  of  the  parties."  Flnlay  v.  Lud- 
den  ft  B.  Co.,  105  Ga.  264,  31  S.  B.  180; 
Milledgeville  Cotton  (Do.  v.  Cary,  0  Ga.  App. 
;   71  S.  B.  508. 

[2]  2.  Applying  the  rule  just  quoted,  we 
are  of  the  opinion  that  the  proper  construc- 
tion to  give  the  contract  before  us  is  that 
either  party  might  terminate  it  at  will;  that 
if  the  plaintiff  terminated  it  prior  to  the 
close  of  the  season,  or  caused  it  to  be  ter- 
minated by  such  conduct  on  his  part  as  would 
ordinarily  authorize  a  discharge,  he  forfeit- 
ed all  claim  to  compensation  beyond  $10  per 
month;  that  if  the  defendant  terminated  it 
voluntarily  and  without  the  plaintiff's  hav- 
ing first  given  adequate  cause,  he  would  be 
liable  not  only  for  the  $10  per  month,  but 
for  the  additional  $8  per  month  which  was 
being  held  back  as  a  guaranty  against  the 
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plain  cifTs  quitting'  the  employment  before 
tiie  close  of  the  season.  It  Is  frequently  the 
case  that  an  employer  is  willing  to  pay  a 
higher  rate  of  wages  to  a  servant  who  will 
bind  himself  to  remain  in  the  employment  for 
a  definite  period,  or  so  long  as  the  employer 
may  desire  to  keep  him,  than  to  one  who  may 
quit  at  a  time  when  his  services  are  most 
needed.  It  is  entirely  legitimate  for  an  em- 
ployer to  contract  that  the  employ^  shall 
have  so  much  wages  for  his  services  general- 
ly»  and  so  much  additional  if  he  does  not 
quit  prior  to  a  named  date.  It  is  also 
legitimate  (when  the  terms  of  the  contract 
so  permit)  for  the  employer  to  hold  back  the 
extra  pay  until  lapse  of  time  has  demon- 
strated that  the  employ^  has  done  his  part 
But  in  such  a  case,  unless  the  language  of 
the  contract  is  too  clear  to  admit  of  any  oth- 
er reasonable  Interpretation,  the  employer 
cannot  capriciously  terminate  the  contract 
himself  so  as  to  avoid  liability  for  the  wages 
at  the  higher  rate.  Here  the  season  was 
nearly  over.  To  construe  the  contract  as  al- 
lowing the  defendant  then  to  terminate  it 
T^thout  sufQcient  cause,  and  thereby  to  de- 
prive the  plaintiff  of  the  extra  compensa- 
tion which  was  being  held  back  as  a  guar- 
anty against  his  quitting,  would  be  to  give 
the  contract  an  oppressive  and  unnatural  ef- 
fect, which  can  hardly  be  said  to  have  been 
within  the  fair  contemplation  of  the  parties. 
If  he  could  thus  terminate  and  forfeit  the 
plaintiff's  extra  compensation  in  November, 
why  not  in  late  December,  say  on  the  day 
before  the  set  time  would  have  expired? 

[3]  3.  The  plaintiff  in  error  makes  also 
the  point  that  the  agreement  to  pay  the  ex- 
tra compensation  of  $8  per  month  is  unen- 
forceable because  nudum  pactum.  He  re- 
lies on  the  case  of  Davis  v.  Morgan,  117  Ga. 
504,  43  S.  B.  732,  61  L.  R.  A.  148,  97  Am.  St. 
Rep.  171.  That  decision  holds  that  "where 
a  contract  of  employment  is  made  for  one 
year  at  a  stipulated  salary  per  month,  an 
agreement  during  the  term  to  receive  less, 
or  to  pay  more,  than  the  contract  price  is 
void,  unless  supported  by  some  change  In 
place,  hours,  character  of  employment,  or  oth- 
er consideration."  The  distinction  is  plain. 
In  that  case  the  agreement  for  the  extra  com- 
pensation was  not  made  as  a  part  of  the 
original  contract,  so  as  to  be  based  on  the 
consideration  of  mutual  promises  by  which 
the  contract  as  a  whole  was  supported,  but 
in  the  present  case  it  was.  In  that  case  the 
extra  compensation  was  purely  a  promised 
gift  or  bonus.  In  this  case  the  extra  com- 
pensation was  a  part  of  the  wages  promised, 
though  it  was  only  conditionally  promised. 

[4]  4.  It  Is  also  contended  that  the  con- 
tract itself  made  fighting  on  the  show  ground 
ipso  facto  a  cause  for  discharge,  and  that 
the  court  should  have  so  held  as  a  matter  of 
law.  A  section  of  the  contract  made  viola- 
tion of  the  employer's  rules  a  cause  for  dis- 


charge, but  it  is  not  shown  that  fighting  on 
the  show  ground  was  a  violation  of  rules, 
within  the  purview  of  that  section  of  the 
contract  That  section  (which  Is  quoted 
above)  seems  to  deal  with  other  matters, 
since  fighting  on  the  show  ground  Is  spe- 
cifically dealt  with  in  another  way.  The 
plaintiff  agreed  to  pay  a  "fine  of  $5.00*'  for 
that.  It  is  true  that  this  clause  of  the  con- 
tract which  provides  for  the  fine  may  be  un- 
enforceable, because  it  stipulates  for  a  civil 
penalty,  still  it  is  adequate  to  indicate  that 
the  parties  did  not  consider  fighting  on  the 
show  grounds  as  falling  within  the  section 
of  the  contract  which  relates  to  violation  of 
rules.  Since  the  contract  appears  to  have 
been  prepared  by  the  defendant,  it  must  be 
construed  most  strongly  against  him. 

[7,  8]  5.  The  further  points  made  are:  (1) 
"That  the  attachment  and  levy  were  not 
introduced  in  evidence."  (2)  "That  there  was 
no  proof  that  the  property  levied  on  was  that 
of  the  defendant  or  in  his  possession."  (3) 
**That  the  description  of  the  property  is  too 
indefinite  to  identify  the  property  and  base  a 
Judgment,"  and  one  or  two  more  of  a  similar 
nature.  The  attachment  was  a  part  of  the 
pleadings.  We  know  of  no  rule  requiring  it 
to  be  introduced  in  evidence  on  the  trial  of 
the  attachment  case  itself.  The  gray  horse 
was  levied  on  as  the  property  of  the  defend- 
ant, and  he  replevied.  This  is  a  sufl^ient 
answer  to  the  other  points.  On  some  of  its 
points  the  case  is  a  close  one,  but  we  have 
reached  the  conclusion  that  the  Judgment 
complained  of  should  stand. 

Judgment  afQrmed. 


(9  Oa.  App.  689) 
GEORGIA  R-  R.  v.  RICHARDS.  (No.  2,846.) 
(Court  of  Appeals  of  Georgia.    Sept  11,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Cabriers    (§    195*)  —  Tbansportatiow    of 
Goods— Conversion  by  Cabrieb. 

Though  a  carrier  is  not  required  to  delivei^ 
the  goods  until  its  lawful  charges  have  been  paid 
or  tendered,  still  if  it  refuses  to  deliver  the 
goods  unless  the  plaintiff  will  pay  an  unlawful 
and  extortionate  charge,  under  such  circum- 
stances as  to  make  it  clear  that  a  tender  of  the 
lawful  charges  would  be  refused,  the  shipper  is 
excused  from  producing  the  actual  money  and 
offering  it  before  treatm^  the  carrier's  refusal 
to  deliver  as  a  breach  of  its  contract  of  carriage 
or  a  conversion  of  the  goods. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  ^§  873-«76;    Dec  Dig.  §  195.*] 

2.  Carriers    (5   94*)  —  Transpobtatiow    of 
Goods— Action  fob  Convebsion— QvBBTioif 

FOR  JUBY. 

'  The  defendant  having  denied  that  the  ^oods 
were  worth  the  amount  claimed  by  the  plaintiff, 
and  the  evidence  on  this  point  being  in  conflict, 
the  court  erred  in  instructing  the  jury  that,  in 
the  event  they  found  for  the  plaintiff,  they 
should  find  for  the  full  amount  daimed. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  §§  367-395 ;    Dec.  Dig.  §  94.*] 
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Aim  It  from  the  error  dealt  with  in  the  sec- 
ond headnote,  no  other  reason  for  reversing  the 
judgment  appears. 

Error  from  Superior  Gburt,  Richmond 
County;   H.  C  Hammond,  Judge. 

Action  by  Josephine  Ricliarda  against  the 
Georgia  Railroad.  Judgment  for  i^aintifl, 
and  defendant  brings  error.    Reversed. 

Job.  B.  ft  Bryan  Cununing  and  Jas.  M. 
Hull,  Jr.,  for  plaintiff  In  error.  Pierce  Bros., 
for  defendant  in  error. 

RUSSBLfli,  J.    Judgment  reversed. 


(9  Oa.  App.  6tt) 

BARRETT  v.  MAYOR,  ETC..  OF 
SAVANNAH. 

MAYOR,  ETC.,  OF  SAVANNAH  v. 
BARRETT. 

(Nos.  2,874,  2,875.) 

(Court  of  Appeals  of  Georgia.     Sept.  11,  1911.) 

(Syllabus  ly  the  Court.) 

municipai.  corpobations  (5  800*)  —  tobts 
—Defect  in  Highway— Pboximaix  Cause 
of  injubt. 

To  make  a  municipality  liable  for  an  injury 
caused  by  a  defect  in  a  highway,  the  defect  need 
not  have  been  the  sole  cause  of  the  injury;  but 
if,  besides  the  defect,  there  was  another  cause 
not  attributable  to  the  negligence  of  the  injured 
person,  and  which  contributed  directly  but  con- 
currently to  causing  the  injury,  the  corporation 
may  still  be  liable,  provided  tne  injury  would 
not  have  been  sustained  but  for  the  defect  in  the 
highway.  In  such  case  the  concurrent  acts  of 
negligence  of  both  wrongdoers,  and  not  the 
separate  act  of  either  one,  would  constitute  the 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Mxmlcipal 
Corporations,  Cent  Dig.  §§  1666-1671;  Dec. 
Dig.  §  800.*] 

Error  from  City  Court  of  Savannah;  Da- 
vis freeman.  Judge. 

Action  by  Mrs.  J.  H.  Barrett,  Jr.,  against 
the  Mayor,  etc.,  of  Savannah.  To  the  over- 
ruling of  a  motion  for  new  trial  after  ver- 
dict for  defendant  plaintiff  excepts,  and  to 
the  overruling  of  a  demurrer  to  the  petition 
the  defendant  excepts  in  a  cross-bill.  Judg- 
ment reversed  on  main  bill  of  exceptions, 
and  affirmed  on  the  cross-bill. 

Twiggs  ft  Gazan,  for  plaintiff  in  error. 
Saml.  B.  Adams,  for  defendant  in  error. 

HILfL,  C.  J.  The  plaintiff  was  driving  a 
horse  attached  to  a  buggy  on  Estill  avenue, 
a  public  street  or  highway  in  the  corporate 
limits  of  the  city  of  Savannah.  This  street 
or  avenue  at  the  ti^e  was  in  process  of  be- 
ing widened  under  a  contract  made  with  the 
city  and  in  pursuance  of  specifications  fur- 
nished by  the  city.  The  widening  of  the 
street,  and  the  location  of  the  new  grade 
lines  caused  thereby,  placed  the  sidewalks 
about  two  feet  lower  than  the  old  roadway 
of  the  street  Accordingly,  excavations  were 
made  on  the  north  side  of  the  street,  two 


feet  lower  than  the  traveled  surface  of  .the 
highway  and  extending  the  entire  length  of 
blocks.  This  excavation  was  eight  feet  wide, 
and  was  made  into  the  roadway  proper. 
There  was  no  barrier,  guard  rail,  or  other 
fencing  or  protection  about  the  excavation. 
It  was  open,  and  the  descent  from  the  road- 
way to  the  bottom  of  the  excavation  was 
precipitous,  and  on  the  bottom  of  the  ex- 
cavation an  artificial  stone  walk  was  laid. 
In  the  afternoon  of  July  10,  1909,  the  plain- 
tiff was  driving  her  horse  and  buggy  along 
this  avenue,  on  the  north  or  right  side,  which 
was  the  proper  side  for  her  to  take,  and 
which  was  the  side  nearest  and  next  to  the 
excavation,  and  while  she  was  still  on  the 
avenue  an  automobile  approached  from  the 
opposite  direction,  and,  because  of  the  nar- 
rowed condition  of  the  street,  appeared  to 
be  headed  directly  for  the  horse  and  buggy. 
The  automobile  was  going  at  a  rapid  rate  of 
speed,  probably  faster  than  that  allowed  by 
the  city  ordinance  on  the  subject,  and  passed 
within  about  three  feet  of  the  horse,  but  did 
not  strike  either  the  horse  or  the  buggy.  As 
the  automobile  neared  the  horse,  he  shied 
and  backed  the  buggy  into  the  excavation, 
precipitating  the  plaintiff  therein,  causing 
her  setere  Injuries.  The  horse  did  not  be- 
come otherwise  frightened  or  attempt  to  run 
away,  or  become  uncontrollable.  The  plain- 
tiff brought  suit  against  the  dty,  setting 
forth  the  foregoing  facts,  alleging  negligence 
on  the  part  of  the  city  in  not  having  the  ex- 
cavation properly  protected  by  guard  rails 
or  other  means  of  protection,  and  insisting 
that  tills  negligence  was  the  proximate  cause 
of  her  injuries.  The  city  filed  a  general  de- 
murrer. Insisting  that  under  the  allegations 
of  the  petition  the  unguarded  excavation 
was  not  negligence,  and,  besides,  that  it  was 
not  the  proximate  cause  of  the  injuries,  but 
that  the  proximate  cause  of  the  injuries  was 
the  negligence  of  the  driver  of  the  automo- 
bile in  running  at  a  too  high  rate  of  speed, 
and  that  but  for  this  negligence  the  Injuries 
would  not  have  resulted.  The  court  Over- 
ruled the  demurrer,  and  to  this  ruling  the  de- 
fendant excepts  in  its  cross-bill  of  excep* 
tions. 

On  the  trial  of  the  case  the  jury  found  a 
verdict  in  favor  of  the  city.  The  plaintiff's 
motion  for  a  new  trial,  based  on  numerous 
grounds,  was  overruled,   and  she  excepted. 

The  numerous  questions  raised  have  been 
most  elaborately  and  ably  argued  by  coun- 
sel for  both  parties,  and  exhaustive  briefs 
have  been  filed.  We  do  not  consider  it  nec- 
essary to  consider  the  many  questions  there- 
in discussed,  or  to  enter  into  a  dissertation 
on  the  subject  of  proximate  cause.  This  sub- 
ject has  been  so  repeatedly  and  exhaustively 
discussed  by  both  text-writers  and  judges 
that  we  do  not  think  that  we  could  make 
any  illuminating  addition  to  the  subject. 

After  giving  the  case  a  most  thorough  and 
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painstaking  Inyestigatlon,  we  bave  decided 
that  the  plaintiilt  is  entitled  to  another  trial. 
Bveu  conceding  that  she  would  not  have  been 
hurt  but  for  the  fright  of  the  horse,  and  that 
the  rapidly  approaching  automobile  was  re- 
sponsible for  that  fright,  yet  she  could  still 
recover  from  the  city  if  her  injuries  would 
not  have  been  sustained  but  for  the  presence 
of  the  unguarded  excavation.  We  think  that 
under  the  evidence  it  is  clearly  Issuable 
whether  or  not  her  Injuries  would  have  been 
caused  by  the  running  and  the  approach  of 
the  automobile  and  tba  frightening  of  the 
horse,  even  if  the  city  had  properly  guarded 
or  protected  the  excavation.  The  principle 
of  law  is  well  settled  that,  where  two  con- 
current causes  operate  in  causing  an  injury, 
there  can  be  a  recovery  against  both  or  ei- 
ther one  of  the  parties  responsible  for  these 
two  concurrent  causes.  To  make  the  prin- 
ciple applicable  to  the  facta  of  this  case, 
although  the  jury  may  have  believed  that  the 
approaching  automobile  caused  the  horse  to 
become  frightened,  yet  the  plaintiff  was  nev- 
ertheless entitled  to  recover,  if  the  jury  fur- 
ther believed  that  the  Injury  would  not  have 
occurred  as  a  consequence  of  such  fright  and 
the  backing  of  the  buggy  if  the  excavation 
had  been  protected  or  guarded  In  such  man- 
ner as  to  prevent  the  buggy  from  being  back- 
ed into  it  and  the  plaintiff  thrown  therefrom. 
The  rule  was  first  stated  in  the  case  of  Wil- 
son V.  City  of  Atlanta,  60  Ga.  474,  that, 
where  other  causes  concur  with  municipal 
negligence  to  produce  the  iujury.  the  corpo- 
ration is  liable  for  all  damages  which  its 
culpable  negligence  contributed  substantial- 
ly and  proximately  to  cause,  as  where  one 
while  observing  due  care  for  his  personal 
safety  Is  injured  by  the  combined  result  of 
an  accident  and  the  negligence  of  the  mu- 
nicipal corporation  in  respect  to  a  defect  or 
obstruction,  and  without  such  negligence  the 
injury  would  not  have  occurred;  and  the 
fact  that  the  injury  may  have  been  Increased 
by  other  concurring  causes  would  not  excuse 
the  tnunldpal  negligence  without  which  the 
injury  would  not  have  happened.  28  Cyc. 
1408,  1412;  2  Smith's  Modem  Law  of  Mu- 
nicipal Corporations,  ^  1296;  Tiedeman  on 
Municipal  Corporations,  i  351;  Williams  on 
Municipal  Liability  for  Tort,  168;  2  Dillon 
on  Municipal  Corporations  (4th  Ed.)  1259; 
Elliott  on  Roads  and  Streets  (Ed.  1890)  451, 
452;  5  Thompson's  Commentary  on  Negli- 
gence, 538,  539.  In  the  Wilson  Case,  supra, 
plaintiff  was  riding  in  a  buggy  on  a  street 
in  the  city  of  Atlanta,  near  a  point  where 
there  was  an  unguarded  embankment,  and 
the  horse  became  frightened  by  the  blowing 
of  a  .whistle  of  a  nearby  factory  and  ran 
over  the  embankment,  overturning  the  buggy 
and  injuring  the  plaintiff,  and  the  principle 
of  liability  for  concurrent  n^ligence  was 
fully  discussed  and  settled  by  the  decision  of 
the  Supreme  Court  rendered  In  that  case, 
where  it  was  held  that  the  city  was  liable 
because  the  unguarded  embankment,  whether 


the  proximate  cause  of  the  Injury  or  not, 
was  certainly  a  concurring  cause  with  the 
frightening  of  the  horse  caused  by  the  blow- 
ing of  the  whistle  of  the  factory  in  causing 
the  injury.  There  are  many  other  decisions 
by  the  Supreme  Court  of  this  state  reaffirm- 
ing the  principle  announced  in  the  Wilson 
Case.  See  Trippe  v.  City  of  Atlanta,  (38  Ga. 
884 ;  Jackson  v.  City  of  Buena  Vista,  88  6a. 
466, 14  S.  EL  867;  Bryan  y.  City  of  Macon,  91 
Ca.  530,  18  S.  E.  351;  Georgia  Railroad  v. 
Mayo,  92  Ga.  224,  17  S.  E..  1000;  L.  &  N. 
Railroad  v.  Barnwell,  131  Ga.  791,  63  S.  B. 
501.  See,  also,  the  case  of  Harrell  v.  City 
of  Macon,  1  Ga.  App.  413,  58  S.  E.  124.  The 
overwhelming  weight  of  authority  in  this 
country  is  in  line  with  the  rule  announced 
in  the  Wilson  Case,  supra,  to  wit,  that  the 
defect  in  the  highway  need  not  be  the  sole 
cause  of  the  Injury,  but  that  if,  besides 
such  defect,  there  be  another  cause,  not  at^ 
tributable  to  the  negligence  of  the  injured 
person,  and  which  contributed  directly  to 
the  result,  the  corporation  will  still  be  liable^ 
provided  the  injury  would  not  have  been  sus- 
tained but  for  the  defect  in  the  highway. 

Some  of  the  cases  dted  by  the  learned  and 
indefatigable  counsel  for  the  plaintiff  are  so 
apt  and  so  strongly  illustrate  and  strengthen 
the  view  which  we  now  present  that  we  will 
quote  from  some  of  them:  "Where  one  upon 
a  highway  is  forced  off  to  the  side  of  the 
traveled  way  by  the  rapidly  approaching 
vehicle,  and  is  injured  by  falling  into  an 
opening  upon  the  side  of  the  traveled  way, 
the  negligence,  if  found,  in  leaving  the  open- 
ing unguarded,  was  the  proximate  cause  of 
the  injury."  Neidhardt  v.  City  of  Minne- 
apolis, 112  Minn.  149,  127  N.  W.  484,  29  L. 
R.  A.  (N.  S.)  822.  In  that  case  the  plaintiff, 
with  some  companions^  was  walking  at  night 
upon  the  driveway,  and,  when  upon  or  near 
a  culvert,  an  automobile,  coming  in  the  op- 
posite direction  at  a  high  rate  of  speed, 
swerved  directly  towards  them.  To  avoid 
the  machine,  the  plaintiff  stepped  off  towards 
the  north  and  fell  into  an  open  drain  at  the 
edge  of  the  culvert  A  recovery  against  the. 
dty  was  sustained.  ''A  city  is  liable  for  an 
injury  resulting  from  a  defect  In  the  street, 
negligently  allowed  to  exist,  though  another 
cause,  such  as  the  fright  of  plaintiff's  horse 
from  a  street  car,  may  have  concurred  in 
such  negligence."  Townsend  v.  City  of  Jop- 
lln,  139  Mo.  App.  394,  123  S.  .W.  474.  And 
see  City  of  Rome  v.  Davis,  9  Ga.  App.  62,  70 
S.  E.  504.  The  learned  trial  judge  in  his 
charge  strongly  and  repeatedly  instructed  the 
jury  that  the  negligence  upon  which  a  re- 
covery oould  be  predicated  must  be  the  chief, 
preponderating,  and  proximate  cause  of  the 
injury.  He  nowhere  presented  the  doctrine 
of  concurrent  negligence  as  applicable  to  the 
facta  of  the  case,  but  seemed  to  emphasize 
the  view  that  there  could  not  be  a  recovery 
against  the  city  unless  under  the  evidence 
the  jury  believed  that  the  unguarded  excava- 
tion was  the  sole  cause  of  the;  plaintiff's  in- 
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Jury.  If  the  drirer  of  the  automobile  in  the 
preseot  case  saw  the  dangerous  situation  of 
the  plaintiff  in  relation  to  the  unguarded  ex- 
cavation»  and  nevertheless,  by  a  violation  of 
the  speed  ordinance  of  the  city  of  Savannah, 
or  by  any  other  conduct  not  willful  or  so 
wanton  as  to  be  constructively  willful,  caus- 
ed the  horse  to  become  frightened  and  to  back 
into  the  excavation,  and  if  the  injury  would 
not  have  happened  but  for  such  conduct  on 
the  part  of  the  automobile  driver,  while  such 
conduct  might  the  driver  of  the  automobile 
liable  as  well  as  the  city,  yet  it  would  not 
relieve  the  city  from  liability  to  an  innocent 
person,  provided  that  it  was  negligence  to 
leave  the  excavation  unguarded,  and  that 
this  negligence  was  a  concurrent  cause  of 
the  Injury.  The  concurrent  acts  of  negli- 
gence of  both  verongdoers  would  constitute 
the  proximate  cause  of  the  injury.  We  think 
tills  doctrine  of  concurrent  negligence  was 
presented  by  the  evidence  in  this  case,  and 
that  the  learned  trial  Judge  erred  in  refus- 
ing to  charge  in  substance  this  rule  in  com- 
pliance with  a  written  recfuest. 

Judgment  reversed  on  the' main  bill  of  ex- 
ceptiona,  and  affirmed  on  the  croes-bilL 


(9  Oa.  App.  672) 

PIEDMONT  HOTEL  CO.  ▼.  HENDERSON. 

(No.  3,177.) 

(Court  of  Appeals  of  Oeorgia.    Sept.  11,  1911.) 

(8yUabu9  5y  iU  Court.) 

1.  LiiciTAnoif  OP  Acnoifs  ((  180*)— Compu- 
tation   OP   I^inTATIOn-^OMMENCBMBNT    OV 

Action— New  Action  Ajteb  Dismissal. 

Where  two  or  more  separate  and  distinct 
causes  of  action  are  sued  on  in  the  same  peti- 
tion, and  the  plaintiff  dismisses  from  the  case 
certain  of  the  causes  of  action,  he  baa  the  ri^ht 
to  sue  over  on  the  causes  of  action  so  dismiss- 
ed; and,  if  the  new  suit  be  brought  within  six 
months  from  the  time  of  the  dismissal,  the  fact 
that  these  causes  of  action  were  sued  on  in 
the  former  action  may  be  shown  under  Civ. 
Code  1010,  I  4381,  to  avoid  the  bar  of  the  stat- 
ute of  limitations. 

(a)  Amendments  ordinarily  relate  back  to 
the  beginning  of  the  suit  This  rule,  however, 
is  not  to  be  so  applied  as  to  affect  the  right  to 
sue  over  within  six  months  upon  causes  of  ac- 
tion which  by  amendment  were  stricken  from  a 
case,  and  which  would  be  barred  by  the  stat- 
ute of  limitations  but  for  the  pendency  of  the 
suit  from  which  they  were  so  stricken. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent.  Dig.  H  553-506;  Dec  Dig. 
f  130.*] 

2.  Appeal  and   Erbob   (|  1040*)— Revikw— 
Harmless  Obbob— ypLEADiNO. 

Ordinarily,  where  a  right  or  privilege  is 
asserted  under  court  proceedings,  it  is  proper 
that  a  copy  of  the  proceedings  be  set  forth  in 
the  pleadings  or  copied  as  an  exhibit,  especially 
If  tnere  be  special  demurrer  reguiring  it. 
However,  the  overruling  of  a  special  demurrer 
complaining  that  a  court  writing  is  set  forth 
according  to  its  alleged  legal  effect,  and  not 
by  literal  copy,  will  not  be  considered  as  harm- 
ful error,  where  the  status  of  the  case  would 


be  the  same  whether  the  writing  had  the  legal 
effect  claimed  or  not. 

[Ed.  Notc^PoT  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  §§  408U-4106  Dec.  Dig.  i 
1040.*] 

3.  False  Imprisonment  (S  22*)— Acts  Con- 
stituting— ^Abebst  Without  Wabbant. 

Whoever  arrests  or  imprisons  a  person 
without  a  warrant  is  guilty  of  a  tort,  unless 
he  can  justify  under  some  of  the  exceptions  in 
which  arrest  and  imprisonment  without  a  waj> 
rant  are  permitted  by  law:  and  the  burden  of 
proving  the  existence  of  the  facts  raising  the 
exception  is  upon  the  iwrson  making  the  arrest 
or  inflicting  the  imprisonment  If .  authority 
for  the  arrest  is  shown,  the  presumption  is 
that  it  was  made  legallj  and  for  a  lawful  pur- 
pose, and  the  burden  of  proof  it  upon  the  per- 
son asserting  the  contrary. 

lEd.  Note.— For  other  cases,  see  False  Im- 
prisonment, Dec.  Dig.  §  22.*] 

4.  Abbebt  (J  03*)— Arbest  Without  War- 
rant—*'In  His  Pbesence"— "Within  His 
Immediate  Knowledge." 

The  words.  'Mn  his  presence,"  as  used  in 
Pen.  Code  1910.  i  917,  and  the  words,  "within 
hi^  immediate  knowledge,"  as  used  in  section 
921  (both  sections  relating  to  arrest  without 
warrant),  are  synonymous. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Gent 
Dig.  ft  145^156;    Dec  Dig.  §  63.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6»  pp.  5525-5526.] 

5.  Abbbst  (8  63*)  —  Authobitt  to  Abbbst  — 
Abbest  Withoxtt  Wabbant. 

The  provision  in  the  charter  of  Atlanta 
(Acts  1905,  p.  616)  that  policemen  of  that  city 
may  arrest  for  state  offenses,  with  or  without 
warrant,  must  be  construed  in  connection  with 
the  general  law  on  the  subject  so  aa  to  au- 
thorize a  policeman  of  that  citv  to  arrest  with- 
out warrant  only  when  one  of  the  exceptional 
eases  set  fbrth  in  the  general  law  exists. 

[Ed.  Note.— -For  other  cases,  see  Arrest,  Gent 
Dig.  Sfi  145-156;  Dec.  Dig.  §  63.*] 

6.  False  Impbisonment  (f  8*)— Acts  €!on- 
stitutino— Abbest  Without  Wabbant. 

Whenever  an  arrest  without  warrant  is 
nuule,  the  officer  or  person  making  the  arrest 
must  without  delay  convey  the  offender  before 
the  most  convenient  magistrate  and  obtain  a 
warrant  A  reasonable  time  (ordinarily  to  be 
determined  by  the  jury)  is  allowed  for  the  oIk 
taining  of  the  warrant  Imprisonment  or  de- 
tention beyond  the  reasonable  time  not  onlv 
renders  the  imprisonment  or  detention  Illegal, 
but  makes  the  entire  transaction  (including  the 
arrest)  a  trespass  ab  Initio. 

(a)  The  rule  that  ''when  entry,  authority  or 
license  is  given  to  any  one  by  law,  and  he  doth 
abuse  it,  he  shall  be  a  trespasser  ab  initio," 
cited  and  applied. 

[Bd.  Note.— For  other  cases,  see  False  Impris- 
onment, Oent  Dig.  §|  68-73 ;    Dec.  Dig.  i  &*] 

7.  iNSTBucnONS— PuNrnvB  Damages. 

Tho  court  did  not  err  in  instructiiig  the 
jury  on  the  subject  of  punitive  damages. 

8.  False  Impbisonment  (i  27*)— Acts  Gon- 
STiTunNO— Cruel  Treatment. 

'H^ruel  treatment  of  his  prisoner  by  the 
captor  may  be  considered  (where  there  is  evi- 
dence on  the  point)  to  illnstrate  the  purpose  of 
the  arrest  and  the  bona  fides  of  the  custody." 
The  rule  is  applicable  where  the  mother  of 
three  young  daughters  was  arrested  at  night, 
without  warrant,  and  the  person  making  the 
arrest  refused  her  request  that  she  be  allowed 
to  go  to  her  home,  convenienUy  near  by,  for 
the  purpose  of  securing  the  safety  of  her  daugh- 
ters,  who  were  without   male   protection,  and 


•For  other  easM  ■«•  wkmt  topic  and  Motioa  NUMBER  la  Dec.  Dig.  St  Am,  Dig,  Key  No.  Series  A  Rep'r  Xndascs 


62 


72  SOUTHEASTERN  REPORTER 


<Ga. 


imprisoned  her  for  the  night  without  giving  her 

opportunity  to  communicate  with  her  children. 

[Ed.   Note.— For  other  casee,  see   False   Imr 

prisonment.  Cent.  Dig.  §  100;   Dec.  Dig.  §  27.*] 

9.  Evidence  (§  314*)  —  Heabsat  —  Pboof  of 
Death. 

While  in  a  sense  hearsay  is  admissible  to 
prove  death,  yet,  before  the  hearsay  is  admis- 
siWe  for  that  purpose,  it  must  come  up  to  the 
requirements  of  Oiv.  Code  IWO,  §  5T64,  which 
provides:  "Pedigree,  including  descent,  rela- 
tionship, birth,  marriage,  and  death,  may  be 
proved  either  by  the  declarations  of  deceased 
persons  related  by  blood  or  marriage,  or  by 
general  repute  in  the  family,  or  by  ^genealogies, 
inscriptions,  'family  trees,'  and  similar  evi- 
dence. * 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1171 ;   Dec  Dig.  §  314.*] 

10.  Trial    (J    251*)— Action— Iwstbxjction— 
Damages. 

The  verdict  on  the  second  count  is  reason- 
able in  amount,  is  well  supported  by  the  evi- 
dence, and  no  error  affecting  it  was  committed 
on  the  trial.  The  verdict  on  the  first  count  (in 
the  light  of  all  the  facts  in  the  record  and  the 
finding  of  the  jury  in  favor  of  the  defendant  on 
the  third  count)  is  very  large,  if  not  legally 
excessive ;  and  m  the  course  of  his  charge  the 
court  gave  to  the  jury  a  material  misdirection 
as  to  the  character  of  the  damagjes  claimed  in 
that  count.  The  plaintiff  is  given  the  option 
of  curing  the  error  by  writing  off  the  recovery 
on  the  first  count,  in  which  event  the  judg- 
ment will  stand  affirmed ;  otherwise  a  new  trial 
results  as  to  the  entire  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  «§  587-595 ;    Dec.  Dig.  fi  251.*] 

Hill,  C.  J.,  dissenting. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  Lilly  Henderson  against  the 
Piedmont  Hotel  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed on  condition. 

The  plaintiff  was  employed  as  a  chamber- 
maid in  the  Piedmont  Hotel  in  Atlanta.  At 
about  10  o'clock  on  the  night  of  September 
16,  1905,  she  was  suspected  of  having  stolen 
a  purse  and  a  dollar  bill  from  one  of  the 
rooms.  The  manager  and  assistant  manager 
of  the  hotel  and  a  special  policeman  (nomi- 
nally employed  by  the  city,  but  In  fact  em- 
ployed and  paid  by  the  hotel  company)  con- 
fronted her  with  the  alleged  theft,  and  the 
policeman  at  the  Instruction  of  the  other 
two  gentlemen  arrested  her.  The  manager 
consulted  with  the  president  of  the  hotel 
company,  and  he  directed  that  she  be  "locked 
up."  She  was  carried  to  the  police  station 
and  imprisoned  there  until  the  next  after- 
noon at  2:30  o'clock,  when  she  was  brought 
before  the  recorder  and  bound  over  to  the 
state  court  for  larceny.  Up  to  this  time  no 
warrant  had  been  sworn  out,  but,  upon  her 
being  bound  over  to  the  state  court,  a  war- 
rant was  sworn  out  by  the  special  police- 
man, and  an  accusation  thereon  was  prefer- 
red against  her  in  the  city  court  She  was 
tried  and  acquitted.  On  May  27,  1909,  the 
present  suit  was  filed  against  the  hotel  com- 
pany  for  damages.     The  petition   contains 


three  counts.  The  first  alleges  the  arrest  of 
the  plaintiff  without  a  warrant,  and  prays 
for  damages,  both  actual  and  punitive,  for 
Illegal  arrest  The  second  count  takes  up  the 
transaction  following  her.  illegal  arrest,  al- 
leges her  Incarceration  In  the  police  station 
without  warrant  or  other  lawful  authority, 
and  prays  for  damages,  actual  and  punitive, 
on  account  of  false  Imprisonment  The  third 
count  sets  forth  the  swearing  out  of  the  war- 
rant and  the  prosecution  in  the  city  court, 
and  prays  for  damages  on  account  of  mali- 
cious prosecution.  Under  the  petition  as 
drawn,  the  several  counts  were  employed, 
not  for  the  purpose  of  setting  forth  the  same 
cause  of  action  with  a  variety  of  detaU,  as 
is  frequently  done,  but  for  the  purpose  of 
dividing  the  general  transaction  involved  in 
the  arrest,  imprisonment,  and  subsequent 
prosecution  Into  three  separate  causes  of  ac- 
tion. The  Judge  instructed  the  jury  to  ren- 
der a  separate  verdict  on  each  count  They 
found  in  favor  of  the  plaintiff  $2,500  dam- 
ages on  the  first  count  (for  illegal  arrest), 
and  $2,500  on  the  second  count  (for  false  im- 
prisonment), and  found  in  favor  of  the  d^ 
fendant  on  the'  third  count  (for  malicious 
prosecution).  Further  facts  necessary  to  an 
understanding  of  the  points  decided  will  be 
stated  in  the  course  of  the  opinion. 

Smith,  Hastings  &  Ransom,  for  plaintiff 
in  error.  Eb.  T.  Williams  and  Westmore- 
land Bros.,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  first  point,  and  perhaps 
the  most  troublesome  point  in  the  record, 
arises  upon  the  defense  under  the  statute  of 
limitations.  The  present  suit  was  not  filed 
within  the  statutory  period,  but  the  plaintiff 
relies  on  section  4S31  of  the  Civil  Code  of 
1910,  which  is  as  follows:  "If  a  plaintiff 
shall  be  nonsuited,  or  shall  discontinue  or 
dismiss  his  case,  and  shall  recommence  with- 
in six  months,  such  renewed  case  shall  stand 
upon  the  same  footing,  as  to  limitation,  with 
the  original  case;  but  this  privilege  of  dis- 
missal and  renewal  shall  be  exercised  only 
once  under  this  clause."  It  is  made  to  ap- 
pear by  the  pleadings  and  the  proof  that  on 
January  26,  1906,  the  plaintiff  filed  hi  the 
superior  court  of  Fulton  county  an  action 
against  the  present  defendant  (joining  also 
the  manager  and  the  assistant  manager  of 
the  hotel  company,  though  they  were  after- 
wards stricken  by  amendment).  That  suit 
set  forth  in  one  count  the  entire  transaction 
set  forth  in  the  three  counts  of  the  present 
suit,  and  the  defendant  filed  thereto  a  de- 
murrer on  the  ground  "that  the  same  con- 
tains in  the  same  count  two  separate  and 
distinct  causes  of  action,  to  wit  a  cause  of 
action  for  false  arrest  and  a  cause  of  action 
for  malicious  prosecution."  The  Judge  of 
the  superior  court  sustained  this  demurrer, 
but  gave  leave  to  amend;    and  on  January 
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28,  1900,  the  plaintiff  filed  an  amendment  to 
that  petition,  "striking  therefrom  any  claim 
for  damages  on  *a  cause  of  action  for  false 
arrest*  and  electing  to  pursue  the  cause  of 
action  for  malicious  prosecution."  The  case 
was  then  assigned  to  trial,  and  on  March  30, 
1909,  terminated  in  a  nonsuit  The  present 
suit,  it  may  be  recalled,  was  filed  on  May 
27,  1909;  L  e.,  within  six  months  from  the 
date  the  former  suit  was  nonsuited,  and  also 
within  six  months  from  the  date  on  which 
the  plaintiff  struck  out  from  the  former  peti- 
tion the  claim  for  damages  on  account  of 
false  arrest  and  imprisonment 

Whether  the  petition  in  the  former  suit 
did  In  its  one  count  set  forth  more  than 
one  disthict  cause  of  action  is  not  now  a 
question  for  determination.  The  demurrer 
raising  that  pohit  and  the  judgment  of  the 
court  (unexcepted  to)  sustaining  it  make  con- 
clusive upon  the  parties,  and  upon  the  court 
in  the  trial  of  the  present  case,  the  proposi- 
tion that  the  false  arrest  (including  the  false 
imprisonment — for  it  is  manifest  from  the 
context  that  the  expression,  "false  arrest," 
as  used  in  the  quotations  from  the  pleadings 
in  the  former  case  referred  to  the  imprison- 
ment as  well  as  to  the  arrest)  was  a  separate 
and  distinct  cause  of  action  from  the  alleged 
malicious  prosecution  which  followed  there- 
on. The  fact  that  we  doubt  the  soundness  of 
that  ruling  makes  no  difference.  It  is  now 
a  postulate  of  the  case. 

Before  deciding  the  point  which  controls 
this  branch  of  the  case,  we  will,  eliminate 
another  proposition.  It  may  be  that  the  lan- 
guage employed  In  the  amendment  to  the 
former  suit  by  which  the  plaintiff  struck 
from  the  petition  "any  claim  for  damages" 
on  the  cause  of  action  for  false  arrest,  left 
the  allegations  as  to  the  f^lse  arrest  and 
false  imprisonment  still  in  the  petition  as  a 
part  of  the  transaction  declared  on  as  a  ma- 
licious prosecution.  Be  that  as  it  may,  we 
will  decide  the  case  as  if  the  former  petition 
in  its  one  count  set  up  the  three  separate 
and  distinct  causes  of  action  contained  In  the 
different  counts  of  the  present  petition,  and 
as  if  on  January  28, 1909,  the  plaintiff  struck 
out  two  of  these  causes  of  action  and  was 
on  March  30,  1909,  nonsuited  as  to  the  third. 

The  point  the  very  serious  point  which 
-counsel  for  the  plaintiff  in  error  (the  defend- 
ant in  the  lower  court)  makes,  is  that  an 
amendment  relates  back  to  the  date  of  the 
filing  of  the  suit  and  that  when,  on  Janu- 
ary 28,  1909,  the  plaintiff  amended  the  peti- 
tion in  the  former  suit  by  striking  out  all 
causes  of  action  except  the  one  on  account 
of  the  malicious  prosecution,  that  amend- 
ment related  back  to  the  beginning  of  the 
suit  and  left  the  case  as  if  the  petition  had 
been  originally  brought  only  for  the  mali- 
cious prosecution;  so  that  when  the  case 
thus  proceeding  terminated  in  nonsuit  only 
a  case  for  malicious  prosecution  could  be  re- 
newed within  six  months  thereaftet.  We 
bc'lieve  the  true  rule  to  be  that,  if  a  peti- 


tion contains  two  or  more  separate  and  dis- 
tinct causes  of  action,  each  cause  of  action 
is  to  be  tried  and  treated  as  if  it  were  a  sep- 
arate and  distinct  case.  In  many  instances 
the  rules  of  pleading  do  allow  separate  and 
distinct  causes  of  action  to  be  joined  in  the 
same  petition,  though  as  a  matter  of  techni- 
cal form  and  of  orderliness  of  procedure 
there  is  a  requirement  that  each  shall  be  set 
forth  in  a  separate  count  Each  count,  then, 
from  a  substantial  point  of  view,  is  a  sep- 
arate suit;  and  the  d&se  made  by  the  peti- 
tion as  a  whole  is  determined  as  if  separate 
suits  had  been  filed  and  had  been  consolidat- 
ed for  the  purposes  of  trial.  For  an  ana- 
logue in  criminal  procedure,  see  Tooke  v. 
State,  4  Qa.  App.  495,  504,  61  S.  E.  917.  The 
requirement  that  the  different  causes  of  ac- 
tion shall  be  alleged  in  separate  counts  is 
technical  only,  and,  if  the  case  proceeds  to 
trial  with  the  petition  asserting  two  or  more 
distinct  causes  of  action  in  the  same  count, 
the  case  nevertheless  stands^  as  if  a  number 
of  separate  suits  were  on  trial  by  consolida- 
tion. It  seems  expedient,  logical,  and  alto- 
gether just  to  say  that  if  a  plaintiff  should 
file  a  petition  setting  forth  in  separate  counts 
a  number  of  distinct  causes  of  action,  and 
afterwards  should  find  that  he  was  unable 
satisfactorily  to  proceed  as  to  one  of  his 
counts  and  should  then  strike  or  dismiss  that 
count  the  effect  would  be  the  same  as  If 
he  had  brought  a  like  number  of  separate 
suits,  and  had  dismissed  one  of  them;  and 
that,  if  the  time  required  by  the  statute  of 
limitations  bad  been  completed  after  the  fil- 
ing of  the  suit  and  before  the  dismissal  of 
the  count  the  plaintiff  should  nevertheless 
be  allowed  to  sue  over  upon  the  cause  of 
action  asserted  in  that  count  within  six 
months  from  the  time  he  struck  it  out  or  dis- 
missed it  This  Is  merely  to  give  to  the  code 
section,  on  the  subject  of  renewal  of  actions 
that  liberal,  common-sense  construction  which 
the  court;fs  are  accustomed  to  say  should  be 
given  it  See  Cox  v.  Strickland,  120  Ga.  104 
(especially  at  bottom  of  page  111  and  top  of 
page  112)  47  S.  E.  912,  and  authorities  there 
cited.  If  by  technical  delinquency  the  plain- 
tiff has  joined  two  distinct  causes  of  action 
in  the  same  count  he  should  be  allowed  to 
strike  out  or  dismiss  one  of  them  on  like 
terms,  for  one  of  the  very  objects  of  the 
renewal  statute  is  to  give  the  plaintiff  the 
right  to  sue  over  without  the  embarrassment 
of  the  bar  of  the  statute  of  limitations,  where 
in  the  first  suit  he  attempted  to  assert  a 
cause  of  action,  but  "by  some  accident  or  in- 
advertence or  variance,  not  affecting  the  real 
merits  of  the  case,  was  compelled  to  dismiss.'^ 
Moss  y.  Kessler,  00  Ga.  44,  47.  That  the 
right  to  claim  the  benefit  of  the  statute  may 
apply  as  to  a  part  of  a  case  only  (If  that 
part  relates  to  a  distinct  and  entire  cause  of 
action)  is  shown  by  Civ.  Code  1910,  §  4382, 
where  It  is  given  to  a  defendant  whose  plea 
of  set-off  has  been  disposed  of  without  a  hear- 
ing on  the  merits.    In  our  opinion  the  rule 
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Insisted  npon  by  able  counsel  for  tbe  plain- 
tiff in  error,  that  amendments  relate  back  to 
the  beginning  of  the  suit,  does  not  destroy 
this  right  of  renewal  in  cases  such  as  those 
we  have  been  discussing.  The  prime  object 
of  the  rule  Is  the  saving  of  causes  of  action, 
not  the  destroying  of  them.  It  is  a  general 
rule,  but  it  has  its  exceptions.  When  an 
amendment  merely  perfects,  either  in  form  or 
in  substance,  the  manner  in  which  a  particu- 
lar cadse  of  action  has  been  stated,  it  relates 
back  to  the  beginning 'of  the  suit,  so  far  as 
that  cause  of  action  is  concerned,  and  makes 
the  procedural  perfection  finally  attained  as 
to  that  cause  of  action  a  perfection  ab  initio ; 
but  there  are  cases  into  which  new  and  dis- 
tinct causes  of  action  are  inserted  by  amend- 
ment (though  the  contrary  is  the  general 
rule,  of  course),  and  in  such  cases  the  amend- 
ment does  not  relate  back,  and  the  causes  of 
action  contained  in  the  petition  prior  to  the 
introduction  of  the  new  cause  of  action  are 
in  no  wise  affected.  Cf.  Bentley  v.  Crummey, 
119  Ga.  911,  47  S.  E.  209. 

The  amendment  iuTolved  in  this  case  was 
twofold  in  its  consequences.  As  to  the  al- 
legations respecting  the  cause  of  action  for 
malicious  prosecution,  it  fulfilled  the  proper 
offices  of  an  amendment — 1.  e.,  it  relieved  the 
statement  of  that  cause  of  action  of  the  pro- 
cedural imperfection  of  being  Joined  in  the 
same  count  with  the  statement  of  another 
cause  of  action — and  as  to  that  cause  of  ac- 
tion it  related  back  to  the  beginning  of  the 
case,  and  made  the  perfection  attained  as  to 
it  a  perfection  ab  Initio.  But  as  to  the  cause 
of  action  for  the  false  arrest  it  operated 
quite  differently.  As  to  the  statement  of 
that  cause  of  action,  it  was  no  amendment 
at  all,  but  was  a  dismissal;  and  dismissals 
do  not  relate  back  to  the  beginning  of  the 
suit,  at  least  so  Ult  as  counting  time  under 
the  code  section  as  to  renewals  of  actions  is 
concerned.  We  are  of  the  opinion  that  the 
trial  court  properly  held  that  the  plalntiflTs 
causes  of  action,  so  far  as  the  questioned 
counts  are  concerned,  were  not  barred.  In 
holding  this  we  think  that  we  are  applying 
the  rule  on  the  subject  according  to  its  rea- 
son as  so  ably  set  forth  by  Mr.  Justice  Lamar 
in  the  case  of  Cox  v.  Strickland,  120  Ga. 
104,  109,  47  S.  B.  912,  915:  ''Statutes  of  lim- 
itation  are  based  partly  (m  the  theory  that 
nonaction  by  a  plaintiff  tends  to  throw  his 
adversary  off  guard,  making  him  careless  in 
the  preservation  of  receipts,  vouchers,  docu- 
ments, and  other  evidence  needful  for  his 
defense.  But  when  a  suit  is  pending,  wheth- 
er It  be  brought  with  technical  correctness  or 
not,  the  defendant  is  warned  to  preserve  his 
evidence.  The  attempted  assertion  by  judi- 
cial proceedings  of  a  cause  of  action  in 
which  A.  gives  B.  notice  of  his  claim  is  suf- 
ficient to  stop  the  running  of  the  statute  dur- 
ing the  pendency  of  that  suit,  and  for  six 
months  thereafter.  In  like  manner.  If  B.  in 
the  same  suit,  by  a  set-off  or  cross-bill  (Oivil 
Code  1895.  i  3787  [Civfl  Code,  1910,  5  4382]; 


Crane  v.  Barry,  60  Ga.  302;  Hunt  t.  Spauld- 
ing,  18  Pick.  [Mass.]  521),  or  other  appropri- 
ate proceeding,  should  attempt  to  enforce  his 
cause  of  action  against  the  plaintiff  or  other 
party  to  the  proceedings,  the  statute  would 
likewise  be  tolled  as  to  his  claim.  Notice 
had  been  given.  The  opposite  party  was 
warned.  If  the  suit  was  disposed  of  on  any 
matter^not  concluding  the  merits  of  the  cause 
of  action,  or  any  [italics  ours]  of  the  causes 
of  action,  asserted  in  the  proceeding  by  one 
party  against  another,  it  might  be  thereafter 
seasonably  renewed  in  the  proper  forum,  in 
proper  form,  against  any  of  the  proper  and 
all  of  the  necessary  parties  therein."  See, 
also,  Atlanta,  K.  ft  N.  By.  Co.  v.  Wilson,  119 
Ga.  781,  47  8.  E.  366. 

[2]  2.  Another  exception  involving  some- 
what of  the  general  question  we  have  just 
been  discussing  will  now  be  noticed.  The 
plaintiff  in  alleging  the  proceedings  had  in 
the  former  suit  for  the  purpose  of  showing 
that  the  present  action  was  not  barred  did 
not  set  forth  verbatim  a  copy  of  the  amend- 
ment of  January  28,  1909,  by  which  the 
cause  of  action  as  to  the  arrest  and  impris- 
onment was  stricken  out.  but  stated  the  sub- 
stance of  it  in  the  following  language:  **The 
plaintiff  filed  an  amendment  striking  from 
said  suit  any  claim  for  damages  on  a  cause 
of  action  for  false  arrest"  The  defendant 
filed  special  demurrer  to  this,  on  the  ground 
that  a  copy  of  this  amendment  was  not  at- 
tached; and  exception  is  taken  to  the  over- 
ruling of  the  special  demurrer.  Counsel  for 
the  plaintiff  in  error  cites  Atlanta,  K.  &  N. 
By.  Co.  V.  Wilson,  119  Ga.  781,  47  S.  B.  866, 
in  which  it  is  held  that,  '*if  the  point  be  rais- 
ed by  special  demurrer,  the  plaintiff,  who 
relies  on  the  privilege  of  renewal  under  Civ. 
Code  1895,  f  8786  [CivU  Code,  1910,  S  4381], 
to  escape  the  bar  of  the  statute,  may  be  re- 
quired to  attach  a  copy  of  the  petition  in  the 
first  suit,  BO  that  the  court  may  determine 
as  matter  of  law  whether  it  was  for  the 
same  cause  of  action  as  the  second  between 
the  same  parties  brought  before  the  original 
bar  had  attached,  and  in  a  court  having  ju- 
risdiction of  the  subject-matter."  The  peti- 
tion in  the  former  action  was  set  forth  by 
exhibit  in  the  case  at  bar,  and  the  allega- 
tion attacked  by  the  demurrer  merely  stated 
what  became  of  that  case  so  far  as  the  par- 
ticular cause  of  action  is  concerned.  We 
doubt  that  the  reason  underlying  the  rule  as 
announced  In  the  case  just  cited  applies  with 
full  vigor  here.  At  any  rate,  the  allegation 
under  the  facts  of  the  present  case  stood  in 
such  an  immaterial  relation  that  any  error 
in  respect  to  its  sufficiency  was  harmless: 
for,  whether  the  pleader  correctly  stated  the 
substance  and  legal  effect  of  his  amendment 
or  incorrectly  stated  it,  the  case  was  unaf- 
fected. That  is  to  say,  if  the  amendment 
alleged  by  the  pleader  was  not  adequate  to 
dismiss  the  cause  of  action  as  to  false  ar- 
rest from  the  case,  then  it  remained  in,  and 
fell  by  nonsuit  in  March,  190O,  and  was  on 
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that  account  renewable.  If  the  amendment 
was  adequate  to  effect  the  dismissal,  the  case 
was  neverth^ess  renewable,  for  six  months 
had  not  expired  from  the  date  of  the  amend- 
ment 

[3]  3.  The  jury,  as  has  been  said,  found  In 
favor  of  the  defendant  as  to  the  third  count 
(for  malicious  prosecution).  Hence,  only  er- 
rors relating  to  the  manner  in  which  the 
other  two  counts  were  submitted  to  the  Jury 
win  be  considered.  There  is  no  dispute  that 
the  arrest  and  imprisonment  complained  of 
in  the  other  two  counts  took  place  without 
any  warrant  being  procured.  Whoever  ar- 
rests or  imprisons  a  person  without  a  war- 
rant la  guilty  of  a  tort,  unless  he  can  justify 
under  one  of  the  exceptions  prescribed  by 
law;  and  the  burden  of  proving  that  the  case 
lies  within  the  exertion  rests  upon  the  per- 
son making  the  arrest  or  inflicting  the  Im- 
prisonment White  T.  State,  99  Ga.  16(3), 
19,  26  8.  B.  742,  87  L.  R.  A.  642.  If  a  war- 
rant is  shown  authorizing  the  arrest,  the 
presumption  is  that  the  arrest  was  made 
legally  and  for  a  lawful  purpose,  and  the 
burden  of  proof  la  upon  the  person  assert- 
ing the  contrary.  Graham  v.  Marks,  88  Ga. 
67,  70,  29  S.  K  981. 

[4]  ^  Tile  circumstances  under  which  an 
arrest  without  warrant  may  be  made  by  an 
officer  are  set  forth  In  section  917  of  the 
Penal  Code  (1910)  (which  section  is  a  codifi- 
cation of  the  common  law,  with  slight  en- 
largement), as  follows:  ''An  arrest  may  be 
made  for  «  crime  by  an  officer,  either  under 
a  warrant,  or  without  a  warrant  if  the  of- 
fense is  committed  in  his  presence,  or  the 
offender  is  endeavoring  to  escape,  or  for  oth- 
er cause  there  is  likely  to  be  a  failure  of 
justice  for  want  of  an  officer  to  issue  a  war- 
rant" This  applies  to  arrests  for  misde- 
meanors as  well  as  for  felonies,  though  as 
to  arrests  for  felonies  somewhat  greater  lat- 
itude may  be  allowed  in  certain  cases.  Por- 
ter V.  State,  124  Ga.  297,  802,  62  S.  B.  283, 
2  Ix  R.  A.  (N.  S.)  780;  Thompson  r.  State, 
4  Ga.  App.  649  (2),  662,  62  S.  B.  99.  In  this 
case  the  crime  charged  was  a  misdemeanor. 
There  is  no  contention  that  the  alleged  of- 
fender was  endeavoring  to  escape,  or  that 
for  any  other  cause  there  was  lik^y  to, be 
a  faUure  of  justice  for  want  of  an  officer  to 
issue  a  warrant  The  only  ground  of  justifi- 
cation left  was  that  the  crime  was  commit- 
ted in  the  officer's  presence.  Gomplalnt  is 
made  as  to  the  court's  instructions  to  the 
jury  as  to  when  a  crime  may  be  considered 
as  having  been  committed  in  an  officer's  pres- 
ence. There  are  other  assignments  of  error 
bearing  on  the  same  general  subject  (Were 
it  not  for  the  contingency  that  there  may  be 
another  trial  of  the  case,  it  would  be  unnec- 
essary for  us  to  pass  upon  these  questions, 
in  view  of  what  we  are  going  to  rule  a  little 
later  .>n  In  the  course  of  the  opinion.)  We 
think  that  the  words,  ''in  his  presence "  as 
used  in  Pen.  Code  1910,  §  917,  and  the  words 
''within  his  immediate  knowledge,*'  as  used 


in  Pen.  Code  X910,  i  921,  are  synonymous. 
To  justify  the  arrest  without  warrant,  the 
officer  need  not  see  the  act  which  consti- 
tutes the  crime  take  place,  if  by  any  of  his 
senses  he  has  personal  knowledge  of  its  com- 
missloiL  Thus,  tf  he  hears  shooting  or  other 
noises,  and  runs  immediately  to  the  place 
and  finds  the  offender  with  evidences  of  the 
alleged  crime  on  him,  or  finds  the  offender 
runnhig  away  as  if  in  apparent  flight  from 
the  crime,  and  in  similar  cases,  the  crime 
is  considered  as  having  been  committed  in 
the  officer's  presence  or  immediate  knowl- 
edge. See  the  dissent  In  Porter  v.  State,  124 
Ga.  297,  62  S.  B.  283,  2  Ll  B.  A.  (N.  S.)  730, 
and  cases  therein  dted.- 

[B]  6.  It  is  said,  however,  that  pollcemm 
in  Atlanta  have  broader  powers  than  ordi- 
nary officers  as  to  making  arrests,  because  it 
is  provided  in  the  charter  of  Atlanta  (Acts 
1906,  p.  616)  as  to  the  police  officers  of  the 
dty  that  ''It  shall  be  their  duty  to  make  ar^ 
rests  of  any  persons  violating  the  ordinances 
of  said  city,  with  or  without  summons,  and 
also  with  or  without  warrants;  they  shall 
likewise  make  arrests  of  any  ];>ersons  who 
have  violated  the  statutes  of  said  state,  and 
their  arrests  for  such  violations  are  hereby 
authorised,  either  with  or  without  warrants 
therefor."  The  general  law  as  unbodied  in 
Pen.  Code  1910,  §  917,  applies  to  police- 
men of  all  the  municipalities  of  the  state. 
Thomas  v.  State,  91  Ga.  204,  206,  18  S.  B. 
306 ;  Brooks  v.  State,  114  Ga.  6,  39  S.  B.  877; 
Porter  v.  State,  124  Ga.  297,  802,  62  S.  B. 
283,  2  li.  R.  A.  (N.  S.)  730;  Johnson  v.  State, 
30  Ga.  426.  Unless  the  local  law  as  found 
in  the  Atlanta  charter  Is  construed  in  such 
a  way  as  to  make  It  harihonious  with  the 
general  law,  the  local  law  would  fall  as  be- 
ing unconstitutional.  A  construction  which 
avoids  repugnancy  to  the  Constitution  is  al- 
ways to  be  favored.  With  this  in  view  we 
construe  the  provision  in  the  Atlanta  charter 
as  authorizing  policemen  of  that  dty  to  make 
arrests  without  warrant  only  where  such  a 
course  Is  permissible  under  the  general  law. 
The  language  of  the  local  law  is  easily  sus- 
ceptible of  this  construction,,  and  the  ordi- 
nary canons  of  Interpretation  require  t^e 
limitation  here  Imposed  upon  It. 

[•]  6.  Even  if  we  should  flnd  that  the 
court  erred  in  any  of  his  instructions  as  to 
the  legality  of  the  arrest  there  Is  a  reason 
why  the  error  should  be  considered  as  harm- 
less and  insufficient  to  authorize  a  new  trial. 
Pen.  Ck>de  1910,  i  922,  provides:  ''In  every 
case  of  arrest  without  warrant,  the  person 
arresting  shall,  without  delay,  convey  the 
offender  before  the  most  convenient  officer 
authorized  to  receive  an  affidavit  and  issue 
a  warrant  And  no  such  Imprisonment  shall 
be  legal  beyond  a  reasonable  time  allowed 
for  this  purposa*'  Though  Jt  would  prob- 
ably do  no  violence  to  the  prerogative  of  the 
jury  as  to  passing  on  the  facts  for  us  to  say 
that  the  evidence  in  this  case  demanded  a 
finding  that  the  defendants  did  not  comply 
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with  this  law,  still  It  Is  unnecessary  for  us  | 
to  do  so.  What  is  a  reasonable  time  for  the 
detention  after  the  arrest  in  order  to  procure 
a  warrant  is  generally  speaking  a  question 
for  the  jury;  and  in  this  case  the  question 
was  fairly  submitted  to  the  jury,  and  by 
their  verdict  on  the  second  count  they  have 
established  the  fact  that  the  plaintiff  was 
imprisoned  for  an  unreasonable  time  before 
the  warrant  was  procured.  This  being  so, 
another  proposition  of  law  comes  into  play. 
One  of  the  resolutions  in  the  case  of  The  Six 
Carpenters,  8  Coke,  146  (1  Smith's  Leading 
Ckses,  9th  Ed.  261),  cited  approvingly  in 
SheftaU  v.  Zipperer,  133  Ga.  488,  492,  66  S. 
B.  253,  255  (27  L.  R.  A.  [N.  S.]  442),  is  that 
"when  entry,  authority  or  license  is  given  to 
any  one  by  law,  and  he  doth  abuse  It,  he 
shall  be  a  trespasser  ab  initio."  This  has 
been  frequently  applied  to  cases  of  arrest 
prima  facie  legal,  followed  by  illegal  deten- 
tion. In  the  case  of  Brock  v.  Stimson,  108 
Mass.  520,  11  Am.  Rep.  390,  the  policeman 
legally  arrested  the  plaintiff  without  a  war- 
rant, but  failed  In  the  duty  of  carrying  him 
before  the  magistrate.  The  court  in  an  opin- 
ion by  Mr.  Justice  Gray  held:  "Every  man 
has  the  right  to  the  enjoyment  of  his  liberty 
and  the  use  of  his  property,  ezcept  so  far  as 
restrained  by  law  and  whoever  unlawfully 
interferes  with  the  enjoyment  of  the  one,  or 
the  use  of  t^e  other,  is  a  trespasser.  A  man 
who  seises  the  property  or  arrests  the  person 
of  another  by  legal  process,  or  other  equiva- 
lent authority  conferred  upon  him  by  law, 
can  only  justify  himself  by  a  strict  compli- 
ance with  the  requirements  of  such  process 
or  authority.  If  he  falls  to  execute  or  re- 
turn the  process  as  thereby  required,  he  may 
not,  perhaps,  in  the  strictest  sense  be  said 
to  become  a  trespasser  ab  initio,  but  he  is 
often  called  such,  for  his  whole  justification 
fails,  and  he  stands  as  if  he  had  never  had 
any  authority  to  take  the  property,  and  there- 
fore appears  to  have  been  a  trespasser  from 
the  beginning.  2  Rol.  Ab.  563;  Shorland  v. 
Govett,  5  B.  &  O.  485;  s.  c,  8  D.  &  R.  257; 
Smith  V.  Gates,  21  Pick.  [Mass.]  55;  Coffin 
V.  Vincent,  12  Cush.  [Mass.]  98;  Russell  v. 
Hanscomb,  15  Gray  [Mass.]  166;  Munroe  v. 
Merrill,  6  Gray  [Mass.]  236;  Williams  v. 
Babbitt,  14  Gray  [Mass.]  141  [74  Am.  Dec. 
670].  The  same  rule  holds  good  in  the  case 
of  an  officer  who,  after  arresting  a  person  on 
criminal  process,  omits  to  perform  the  duty 
required  by  the  law,  of  taking  him  before  a 
court.  Tubbs  v.  Tukey,  8  Cush.  [Mass.]  438 
[50  Am.  Dec.  744]."  See,  also,  Boston  St 
Maine  R.  v.  Small,  85  Me.  462,  27  A.  349,  35 
Am.  St.  Rep.  379;  Dehn  v.  Hinman,  56  Conn. 
320,  15  A.  741,  1  L.  R.  A.  374.  Hence  it  is 
immaterial  to  inquire  whether  the  officer 
could  have  arrested  without  a  warrant  if  he 
had  thereafter  obeyed  the  provisions  of  Pen. 
Code  1910,  I  922,  for  his  legally  ascertained 
disobedience  of  this  law  relates  back  so  as  to 
*nake  the  arrest  in  any  event  illegal. 
[7]  7.  The  point  is  made  that  the  court 


erred  In  submitting  to  the  jury  instructions 
on  the  subject  of  punitive  damages.  With* 
out  going  into  the  details  of  the  evidence, 
we  will  dispose  of  the  exception  with  the 
statement  that  this  issue  was  presented  by 
the  evidence  as  well  as  by  the  pleadings,  and 
was  properly  submitted  to  the  jury. 

[8]  8.  Complaint  is  made  that  the  court  al- 
lowed the  plaintiff  to  prove  that  at  the  time 
of  her  arrest  at  night  and  her  imprisonment 
she  had  at  home  three  young  daughters  with- 
out male  protection.  Taken  in  connection 
with  the  testimony  that  the  defendants' 
agents  were  informed  of  this  fact,  and  were 
requested  by  the  plaintiff  to  take  her  by  her 
home  for  the  purpose  of  making  some  pro- 
vision for  the  safety  of  these  children,  and 
that  the  request  was  refused  (though  her 
home  was  near  by),  the  evidence  was  plain- 
ly admissible,  not  only  for  the  pur];)ose  of 
showing  the  extent  of  the  plaintiff's  mental 
suffering,  but  also  for  the  purpose  of  show- 
ing malice  and  wanton  oppression  on  the 
part  of  the  defendant  "Cruel  treatment  of 
his  prisoner  by  the  captor  may  be  considered 
(where  there  is  evidence  on  the  point)  to  il- 
lustrate the  purpose  of  the  arrest  and  the 
bona  fides  of  the  custody."  Habersham  v. 
State,  56  Ga.  61  (5). 

[9]  9.  The  defendant  desired  to  prove  the 
death  of  two  persons  connected  with  the 
case,  a  Miss  Scott  and  the  policeman,  Car- 
son. A  witness  was  asked,  "Have  you  heard 
from  any  member  or  members  of  Miss  Scott's 
family  whether  or  not  she  is  dead?"  The 
witness  answered,  "I  had  a  letter  from  her 
sister."  The  court  ruled  this  out.  "As  the 
record  does  not  disclose  what  was  in  the 
letter  or  what  the  defendant  expected  to 
show  by  the  letter,  it  is  not  necessary  to 
consider  this  exception  further.  As  to  (Lar- 
son, the  witness  testified:  "W.  W.  Carson 
was  a  member  of  the  police  force,  and  there 
was  public  announcement  of  his  death,  and 
my  officer  at  the  hotel  told  me  of  his  death, 
and  told  me  he  attended  his  funeral,  but  I 
have  no  personal  knowledge  of  it"  The 
court  ruled  this  out  Civ.  Code  1910,  §  5764, 
provides:  "Pedigree,  Including  descent,  re- 
lationship, birth,  marriage,  and  death,  may 
be  .proved  either  by  the  declarations  of  de- 
ceased persons  related  by  blood  or  marriage, 
or  by  general  repute  In  the  family,  or  by 
genealogies,  inscriptions,  'family  trees,*  and 
similar  evidence."  lo  Imboden  v.  Etowah 
Co.,  70  Ga.  86,  it  was  held  in  general  lan- 
guage that  hearsay  as  to  death  is  admissible. 
In  Williams  v.  State,  86  Ga.  548,  550,  12  S.  E, 
743,  the  generality  of  this  statement  was 
criticised.  While,  in  a  sense,  hearsay  is  ad- 
missible to  prove  death,  yet  the  hearsay 
must  come  up  to  the  requirements  of  the 
code  section  quoted  above.  Cf.  Augusta  R. 
Go.  V.  Randall,  85  Ga.  297,  11  S.  E.  706(3) 
See,  also,  Travelers'  Ins.  Co.  v.  Sheppard,  85 
Ga.  751,  12  S.  E.  18  (10).  The  evidence  was 
properly  excluded. 

[10]  10.  We  come  now  to  the  only  erroi 
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we  find  in  the  entire  record.  The  first  count 
sets  up  that  by  the  false  arrest  the  plaintiff 
was  greatly  humiliated  and  damaged  in  her 
feelings  and  reputation,  and  mentions  no 
other  element  of  damage  (except  punitiye 
damages).  The  second  count  sets  up  that  by 
the  false  imprisonment  which  ensued  after 
the  arrest,  and  by  the  circumstances  connect- 
ed with  it,  she  was  "greatly  humiliated  and 
made  sick,  and  nearly  lost  her  reason,  and 
her  nervous  system  was  so  shocked  that  for 
over  two  weeks  she  was  prostrated  from  the 
effects  thereof,  from  which  she  has  never  re- 
covered.'* We  need  not  recite  what  is  set  up 
in  the  third  count,  as  the  verdict  was  for 
the  defendant  as  to  that  The  court  in  his 
charge  to  tlie  jury,  in  stating  the  contentions 
of  the  parties,  took  up  the  counts  of  the 
plaintiff's  petition,  and  read  them  to  the 
jury  separately.  Then,  after  stating  the  sub- 
stance of  the  pleas  in  the  case,  he  stated  to 
the  jury  what  facts  were  conceded  by  both 
parties  to  be  true  as  to  each  of  the  counts. 
He  then  stated  the  contested  issues,  arising 
under  each  count,  and  gave  to  the  jury  the 
rules  of  law  by  which  these  contested  Issues 
were  to  be  settled.  As  he  concluded  his  in- 
structions as  to  the  contests  under  each 
count,  he  added:  "I  will  instruct  you  as  to  the 
amount  of  the  recovery  later,  on  this  prop- 
osition, if  she  is  entitled  to  recover  at  all." 
After  he  had  finished  with  the  other  por- 
tions of  his  charge  and  approached  the  ques- 
tion of  damages,  he  made  the  following 
statement  to  the  jury:  "Now,  she  sets  up, 
gentlemen,  she  suffered  damage  on  each  of 
these  counts  to  which  I  have  called  your  at- 
tention, for  humiliation  and  for  her  woimded 
feelings,  for  her  suffering  mental  and  physi- 
cal, for  her  disgrace  amongst  her  friends 
and  people  who  knew  her,  and  humiliation, 
and  that  it  affected  her  nervous  system  so 
that  she  suffered  a  nervous  shock  for  two 
weeks  or  more,  and  asks  to  recover  damages, 
laying  her  damages  on  each  one  of  the  counts 
at  $10,000.  Well,  gentlemen,  the  same  rule 
or  measure  of  damage  would  apply  on  each 
of  these  counts,  and  it  is  left  to  the  enlight- 
ened consciences  of  impartial  jurors  to  say 
what  the  amount  of  damages  would  be,  if 
she  recovers  in  the  case.  It  would  be  your 
duty  to  look  Into  the  character  of  wrong 
done  her,  if  she  was  wronged,  in  each  count ; 
what  effect  it  had  as  to  causing  her  humilia- 
tion; what  its  tendency  was  as  to  disgrac- 
ing her  before  the  public,  amongst  her 
friends;  and,  desiring  to  be  fair  and  just  to 
both  sides  and  not  oppressive  to  the  defend- 
ant, you  would  give  to  her  such  sum  as  you 
believe  would  compensate  her,  under  the  cir- 
cumstances, for  her  pain  and  her  suffering, 
h^  humiliation,  her  mental  suffering,  if  she 
underwent  such  suffering,  and  such  sum  as 
your  enlightened  consciences  would  approve 
as  right  and  just  under  the  facts  and  cir- 
cumstances of  the  case."  Then,  after  instruc- 
tions on  the  subject  of  punitive  damages,  he 
charged  the  jury  as  to  the  form  of  their  ver- 


dict, directing  them  to  make  a  separate  find- 
ing as  to  each  count  The  verdict  was:  "We, 
the  jury,  find  for  the  plaintiff  twenty-five 
himdred  dollars  on  count  No.  1,  and  twenty- 
five  hundred  dollars  on  count  No.  2,  making 
a  total  five  thousand  dollars." 

The  error  complained  of  is  that  the  court 
instructed  the  jury  in  effect  that  under  the 
first  count,  as  well  as  under  the  second,  they 
might  award  damages  to  the  plaintiff  for  the 
physical  suffering  (including  the  shock  to 
her  nervous  system)  which  she  experienced 
through*  her  illness  which  she  claimed  was 
brought  about  by  the  false  imprisonment, 
though  no  such  damages  were  claimed  or  al- 
leged in  the  first  count  The  point  seems  to 
be  well  taken.  While  it  is  true  that  the 
court  correctly  read  the  plaintiff's  petition 
and  the  various  counts  thereof  to  the  jury, 
still,  as  he  was  repeatedly  reminding  them 
throughout  the  charge  that  he  would  inform 
them  later  as  to  how  they  should  assess  the 
damages  in  the  event  they  found  the  defend- 
ant liable,  and  did  at  the  close  of  the  charge 
give  these  erroneous  instructions,  we  can- 
not say  that  the  jury  was  not  misled.  There 
is  a  possibility  that  the  jurors  decided  that 
the  plaintiff  ought  to  have  $5,000  for  the 
wrong  done  her  by  the  false  arrest  and  im- 
prisonment, considered  as  one  continuous 
and  connected  transaction,  and  that,  having 
agreed  on  this  amount,  they  proceeded  to 
divide  it  into  two  parts,  in  order  to  comply 
with  the  directions  of  the  judge  as  to  the 
form  of  their  verdict,  but  as  judges  we  have 
no  right  to  assume  that  they  did  any  such 
thing;  for  under  the  law  and  under  the 
charge  of  the  court  it  was  their  duty  to  con- 
sider and  to  find  as  to  each  count  separately. 
If  the  plaintiff  had  not  divided  the  transac- 
tion into  parts  and  made  each  part  a  sepa- 
rate cause  of  action,  there  would  be  no  trou- 
ble in  sustaining  the  verdict,  but  the  fa:t 
that  confronts  us  is  that  the  division  exists. 
Under  all  the  facts  of  tbe  case,  the  false  im- 
prisonment was  a  much  more  serious  cause 
of  damage  than  the  false  arrest.  The  point 
is  made  that  $2,500  for  the  false  arrest  alone 
is  excessive.  It  will  not  be  necessary  for 
us  to  make  an  authoritative  ruling  on  that 
point  However,  in  the  light  of  the  decision 
in  the  case  of  Fire  Association  v.  Fleming, 
78  Ga.  733,  3  S.  E.  420,  in  which  Mr.  Justice 
Hall  denounced  the  verdict  of  $1,000  for  an 
arrest  without  warrant  as  so  excessive  as  to 
show  bias  or  misapprehension  on  the  part 
of  the  jury,  there  is  much  plausibility  In  the 
poiilt  It  must  be  kept  in  mind  that  the  ver- 
dict of  the  jury  on  the  third  count  is  In  ef- 
fect a  finding  that  probable  cause  existed  for 
a  prosecution  of  the  plaintiff,  though  it  was 
afterwards  ascertained  that  she  was  not 
guilty.  If  there  was  probable  cause  for  a 
prosecution,  there  was  reasonable  ground 
for  an  arrest  The  verdict,  taken  as  a  whole, 
must  be  construed  as  finding  that  the  action- 
able wrong  which  the  defendant  committed, . 
so  far  as  the  first  count  is  concerned,  was 
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not  in  causing  her  to  be  arrested,  but  in  not 
getting  a  warrant  The  arrest  was  In  pri- 
vate, and,  standing  alone,  was  not  accom- 
panied by  specially  aggravating  circumstanc- 
es. If  the  Jury  believed  the  plalntllTs  ver- 
sion of  the  case,  the  damages  assessed  are 
very  moderate  so  far  as  the  second  count  is 
concerned;  but  this  is  not  true  as  to  the  first 
count  As  to  the  second  oount,  the  case  was 
fairly  and  legally  tried  throughout;  as  to 
the  first  count,  there  is  an  error  of  serious 
import  We  make  this  statement  In  explana- 
tion of  the  direction  we  are  about'  to  give 
the  case.  We  are  of  the  opinion  that  the 
proper  disposition  of  the  case,  under  all  the 
circumstances,  is  to  affirm  the  judgment  on 
condition  that  the  plaintiff  will  voluntarily 
write  off  the  recovery  had  on  the  first  count 
thus  relieving  the  case  of  all  effects  of  the 
error,  but  that  otherwise  a  new  trial  be  had 
of  the  case  as  a  whole. 
Judgment  affirmed  on  condition. 

RUSSELIi,  J.  (specially  concurring).  In 
concurring  in  the  Judgment  of  the  court  in 
this  case,  and  as  to  the  point  passed  on  In 
the  tenth  division  of  the  opinion,  I  do  not 
wish  to  be  understood,  even  In  the  light  of 
Judge  Hairs  decision  in  Fire  Association  v. 
FlemiJDg,  78  Ga.  733,  3  S.  E.  420,  as  agreeing 
to  the  proposition  that  the  verdict  upon  the 
first  count  was  excessive.  I  conceive  it  to  be 
the  right  of  the  Jury  to  fix  an  amount  even 
as  large  as  that  of  the  verdict  upon  that 
count,  for  the  damages  resulting  upon  an 
unlawful  arrest,  if  the  attendant  circum- 
stances in  a  particular  case  authorized  such 
an  exercise  of  their  discretion.  But  in  view 
of  the  fact  that  the  ruling  of  the  trial  court 
in  the  previous  litigation  was  not  excepted 
to,  and  thereby  becomes  the  law  of  this  case^ 
this  court,  as  well  as  the  lower  court  Is 
bound  to  the  proposition  that  the  transac- 
tion dealt  vrith  in  the  plaintiff's  petition  can- 
not be  considered  as  one  continuing  cause  of 
action,  but  must  be  treated  as  three  couses 
of  action  entirely  separate  and  distinct 

HILL,  C.  J.  (dissenting).  I  concur  in  all 
of  the  views  so  clearly  and  forcibly  express- 
ed by  Judge  POWELL  in  his  opinion  for  the 
majority  of  the  court,  except  as  to  that  por- 
tion embraced  in  the  tenth  division  of  the 
opinion  and  the  tenth  headnote.  After  a 
most  careful  consideration  of  the  evidence 
and  the  charge  of  the  learned  trial  Judge  re- 
ferred to  and  discussed  by  Judge  POWELL, 
I  do  not  think  that  the  charge  relating  to 
the  damages  on  the  first  count  contained  a 
material  error  which  in  any  manner  misled 
or  confused  the  Jury;  nor  do  I  think  that 
this  court  can  say  under  the  facts  that  the 
amount  of  the  verdict  found  on  this  count 
was  excessive,  and  I  therefore  cannot  coo- 
cur  in  the  conclusion  of  the  majority  of  the 
court  that  the  verdict  rendered  on  this  first 
count  in  behalf  of  the  plaintiff  should  be 
'  written  off  under  penalty  of  another  trial. 
The  petition  contained  three  counts.     The 


first  count  claimed  damages  for  the  illegal 
arrest  The  second  count  claimed  damages 
resulting  from  false  imprisonment  following 
this  illegal  arrest  and  the  third  count  claim- 
ed damages  for  the  malicious  prosecution 
following  the  Illegal  arrest  and  f^lse  im- 
prisonment; all  three  of  the  counts  laying 
the  amount  of  the  damages  at  the  arbitrary 
sum  of  $10,0(X>.  The  damages  resulting  to 
the  plaintiff  from  each  one  of  the  wrongful 
acts  complained  of,  to  wit,  the  illegal  ar- 
rest, the  false  imprisonment,  and  the  mali- 
cious prosecution,  seem  to  me  to  be  substan- 
tially the  same,  although  there  may  have  been 
some  greater  elaboration  of  these  grounds 
in  the  second  and  third  counts  than  in  the 
first  count  But,  after  all,  considered  from 
a  reasonable  and  practical  viewpoint  it 
seems  to  me  that  the  character  and  ext^t 
of  the  damages  claimed  for  each  one  of  the 
three  wrongful  acts  complained  of  do  not  sub- 
stantially vary;  and  it  is  altogether  rea- 
sonable to  conclude  that  the  Jury,  in  consid- 
ering the  question  of  damages,  did  not  make 
any  very  critical  analysis  of  each  character 
of  the  damages  flowing  from  each  separate 
wrongful  act  or  make  a  concrete  application 
to  each  count,  but  in  all  probability  consid- 
ered all  the  wrongs  complained  of  as  one 
continuing  tort  and  endeavored  by  the  ver- 
dict to  compensate  the  plaintiff  for  all  the 
wrongs  for  which  they  found  the  defendant 
was  responsible. 

It  is  insisted  that  the  former  rulings  of  the 
sux)erior  court,  acquiesced  in  by  both  par- 
ties, that  the  proper  legal  procedure  was  to 
separate  the  items  of  damages  into  counts, 
was  binding  upon  the  court  and  the  Jury, 
and  that  the  Jury  were  therefore  compelled 
to  consider  each  question  separately,  and  to 
award  damages  appropriate  to  each  separate 
count,  and  not  give  a  lump  sum  for  all  the 
acts  complained  of.  This  may  be  the  sound 
legal  view,  but  I  have  no  idea  that  the  Jury, 
in  fixing  the'  amount  of  damages,  were  very 
greatly  influenced  by  this  technical  view  of 
legal  pleading.  It  is  said  by  Judge  POWELL 
that  the  Judge  committed  an  error  which 
may  have  misled  the  Jury,  in  that  he  in- 
structed them  on  the  first  count  that  they 
might  consider  certain  elements  of  damages 
not  claimed'  as  grounds  of  damages  in  that 
count,  but  which  were  contained  in  the  sec- 
ond and  third  counts,  and  that  this  instruc- 
tion may  have  led  the  Jury  to  give  too  large 
a  verdict  on  the  first  count  for  the  unlawful 
arrest  The  Judge  charged  as  follows  on  the 
question  of  damages:  "Now,  she  sets  up, 
gentlemen,  she  suffered  damages  on  each  of 
these  counts  to  which  I  have  called  your 
attention,  for  humiliation  and  for  her  wound- 
ed feelings,  for  her  suffering  mental  and 
physical,  for  her  disgrace  amongst  her  friends 
and  people  who  knew  her,  and  humiliation, 
and  that  it  affected  her  nervous  system  so 
that  she  suffered  a  nervous  shock  for  two 
we^s  or  more,  and  asks  to  recover  damages, 
laying  her  damages  on  each  one  of  the  counts 


ChL) 


PIEDMOKT  HOTEIi  CO.  v.  HENDERSON 


60 


at  $10,000.  Well,  gentlemen,  the  same  rule 
or  measure  of  damages  would  apply  on  each 
one  of  these  counts^  and  It  is  left  to  the  en- 
lightoied  consciences  of  impartial  jurors  to 
say  what  the  amount  of  damages  would  be, 
if  she  recovers  in  the  case.  It  would  be  your 
duty  to  look  into  the  character  of  the  wrong 
done  her.  if  she  was  wronged,  In  each  count; 
what  effect  it  had  as  to  causing  her  suffer- 
ing; what  effect  as  to  causing  her  humilia- 
tion; what  its  tendtficy  was  as  to  disgrac- 
ing her  before  the  public,  amongst  her 
friends*  and  then  desiring  to  be  fair,"  etc. 
I  think  the  learned  trial  Judge,  in  thus  sum- 
ming up  all  the  grounds  of  damages  which 
the  jury  were  authorized  to  consider,  was 
really  making  a  summary  of  all  the  damages 
claimed  in  the  three  counts,  and  did  not  in- 
tend to  make  a  distinct  and  separate  state- 
ment of  the  grounds  of  damages  set  out  in 
each  of  the  separate  counts.  It  would  prob- 
ably have  been  more  accurate  for  him  to 
hare  separated  the  it«ns  of  damages  claim- 
ed on  eacb  count  But  I  cannot  bring  my 
mind  to  belieye  that  because  he  summed  up 
all  the  damages  that  he  thereby  confused 
the  issues  submitted  to  the  jury  or  misled 
them  into  giving  too  large  an  amount  on  the 
first  count.  Of  course,  the  statement  made 
by  the  learned  judge  that  the  measure  of 
damages  on  ^ach  count  was  the  same  was 
correct;  the  measure  being  the  enlightened 
conscience  of  impartial  jurors.  It  must  be 
conceded  that  the  plaintiff  was  entitled  to 
some  damages  under  the  rerdict  of  the  jury 
on  the  first  count  for  the  illegal  arrest.  This 
first  count  sets  up  that  by  the  illegal  arrest 
the  plaintiff  was  "greatly  humiliated  and 
damaged  in  her  feelings  and  reputation,"  but 
mentions  no  other  element  of  damage,  except 
punitive  damage.  In  considering  the  evi- 
dence applicable  to  this  count  and  the  result* 
Ing  damage  from  the  wrong  complained  of, 
the  allegations  permit  a  very  broad  scope  to 
the  jury.  How  much  was  she  entitled  to  for 
the  illegal  arrest?  She  says  it  greatly  hu- 
miliated her  and  damaged  her  feelings  and 
reputation.  If  she  was  entitled  to  any  dam- 
ages for  the  false  Imprisonment,  she  certain- 
ly was  entitled  to  damages  for  the  illegal 
arrest  Not  only  could  the  jury  under  this 
first  count  give  her  damages  as  compensa- 
tion for  wounded  feelings  and  humiliation, 
but  they  were  also  authorized  on  this  count 
to  give  punitive  damages.  I  cannot  bring  my 
mind  to  the  conclusion  that  the  $2,500  found 
under  this  count  under  the  allegations  and 
the  proof  (even  when  considered  in  connec- 
tion with  the  allegations  of  this  count  only), 
was  excessive. 

I  do  not  concur  in  the  statement  in  the 
opinion  that  the  verdict  of  the  jury  on  the 
third  count  nece(;sarily  found  that,  while  the 
arrest  was  illegal,  it  was  not  malicious. 
There  was  a  contention — ^in  fact,  one  of  the 


principal  defenses  relied  on  as  to  the  third 
count  was — ^that  the  prosecution  of  the  plain- 
tiff was  not  by  authority  of  the  defendant 
but  that  the  case  was  prosecuted  without  its 
consent  and  without  its  authority,  and  the 
judge  very  properly  instructed  the  jury  as 
to  this  question  that,  before  they  could  find 
a  verdict  for  the  plaintiff  on  this  count,  they 
must  find  by  a  preponderance  of  the  evidence 
that  the  prosecution  was  without  probable 
cause,  was  malicioua,  and  was  by  authority 
of  the  defendant  It  is  not  beyond  the  evi- 
dence to  conclude  that  the  jury  may  have 
thought  that  the  prosecution  was  both  ma- 
licious and  without  probable  cause,  yet  that 
the  defendant  was  not  responsible  for  the 
prosecution,  and  was  not  liable  on  this  count. 
The  decision  in  the  Fleming  Case,  78  Ga.,  3 
S.  E.,  dted  by  Judge  Powell,  and  by  Judge 
Russell  in  his  specially  concurring  opinion, 
I  think  does  not  furnish  legitimate  ground 
for  holding  that  the  verdict  on  the  first  count 
in  this  case,  under  the  allegations  of  dam- 
ages in  that  count,  was  in  any  sense  exces- 
sive. I  might  dispose  of  the  point  by  stating 
that  the  justice  who  wrote  the  opinion  in 
that  case  was  simply  expressing  his  personal 
view  on  the  amount  of  the  verdict.  He  did 
i^ot  speak  for  the  court  for  that  question  was 
not  an  issue  in  the  case.  The  facts  in  that 
case  did  not  show  that  the  plaintiff  was  ac^ 
tually  arrested,  but  showed  that  his  arrest 
was  constructive,  and  was  attended  with  no 
element  whatever  of  aggravation,  either  in 
the  act  or  intention,  and  it  may  have  been 
true  that  under  the  facts  of-  that  case  $1,000 
was  excessive.  In  the  present  case  there 
was  an  actual  arrest  without  a  warrant 
The  verdict  found  that  there  was  great  hu- 
miliation and  damage  to  the  feelings  of  the 
plaintiff.  Judge  POWELL  justly  says  that 
there  were  certain  facts  of  aggravation  which 
the  jury  might  well  have  considered  on  the 
question  of  punitive  damages,  to  wit,  the  re- 
fusal of  the  defendant  or  its  agent  to  permit 
the  plaintiff  to  go  to  her  home,  where  she  had 
three  small  female  children,  to  make  neces- 
sary provision  for  their  protection  while  she 
was  under  airest  and  away  from  them.  To 
sum  the  whole  matter  up,  and  without  ex- 
tending this  discussion,  which  is  necessarily 
without  profit,  save  as  a  matter  of  personal 
satisfaction  to  the  judge  who  renders  the 
dissent  I  do  not  think  the  charge  complain- 
ed of  was  so  confusing  and  misleading  as  to 
demand  that  the  plaintiff  write  off  the 
amount  of  the  verdict  on  this  count  or  take 
the  risk  of  total  loss  of  compensation  for 
the  wrongs  done  her;  and  I  certainly  think 
that  under  the  facts  of  the  case  we  cannot 
say  that  the  verdict  was  excessive  under  the 
first  count,  In  view  of  the  very  broad  lati- 
tude which  the  law  gives  to  the  jury  in  de- 
termining the  amount  of  damagw  of  this 
character. 
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(9  Qa.  App.  091) 

BUSSEI/Ii  ▼,  CAMP.    (No.  3,202.) 
(Court  of  Appeals  of  Georgia.    Sept  11,  191t) 

(8vU<am9  ly  the  Court,) 

1.  Sales  (|  68*)  —  Constbuction  —  Subject- 
Matteb. 

Where  an  executory  agreement  for  the  fu- 
ture delivery  of  goods  la  entered  into,  and  there 
is  no  stipulation  that  the  goods  to  be  delivered 
shall  be  derived  from  a  particular  source,  the 
legal  effect  of  the  agreement  is  for  the  deliv- 
ery of  any  goods  of  that  class  and  quantity,  no 
matter  from  what  source  produced.  But  if  the 
parties  expressly  stipulate  that  the  goods  shall 
be  produced  from  a  particular  source,  this  stip- 
ulation of  the  contract  is  to  be  given  effect. 

[Ed,  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  184-186;    Dec.  Dig.  {  68.*] 

2.  Sales  (f  71*)— Oonstbuction— Amount  op 
Goods.  ^ 

Where  parties  enter  into  a  contract  where- 
by one  agrees  to  sell  and  the  other  to  buy  a 
designated  amount  of  cotton,  stated  in  the  con- 
tract as  being  a  portion  of  a  particular  crop 
then  in  existence,  a  condition  is  implied  (unless 
the  contrary  is  stated)  that  deliven^  of  the 
specified  amount  is  to  be  required  only  in  the 
event  the  designated  crop  yields  that  amount. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  18^196;    Dec.  Dig.  §  11,*} 

3.  Sales    (§   164*)  —  Pebfobmange   of    Con- 
TBACT— Quantity  Delivebed. 

Where  an  executory  contract  for  the  sale 
of  cotton  specifies  that  the  cotton  mentioned  is 
a  part  of  a  crop  in  existence,  and  it  turns  out 
that  bj  no  fault  of  the  seller  the  designated 
crop  yields  less  than  the  number  of  bales  stated, 
and  the  seller  delivers  all  of  the  cotton  pro- 
duced from  his  crop,  he  discharges  his  contract, 
and  is  not  liable  in  damages  for  falling  to  de- 
liver the  total  number  of  bales  stated  in  the 
contract. 

[Ed.  Note.— For 'other  cases,  see  Sales,  Cent. 
Dig.  §S  386-^90;    Dec.  Dig.  §  164.*] 

Error  from  City  Court  of  Jefferson;  W.  W. 
Stark,  Judge. 

Action  by  A.  A.  Camp  against  W.  J.  Rus- 
sell. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

T.  J.  Shackelford  and  Lewis  O.  Russell, 
for  plaintiff  in  error.  G.  A.  Johns,  for  de- 
fendant in  error. 

POWELL,  J.  Camp  sued  Russell,  alleg- 
ing that  during  the  summer  of  19()0  they 
made  certain  contracts  by  which  Russell  had 
agreed  to  sell  and  deliver  to  Camp  a  desig- 
nated number  of  bales  of  cotton  at  various 
times  during  the  fall  of  that  year;  that  be 
delivered  only  a  portion  of  it,  and  failed  to 
deliver  the  remainder;  and  that  the  contract 
price  was  less  tban  the  market  price,  where- 
by the  amount  of  damages  sued  for  resulted 
to  the  plaintiff.  The  contracts  were  evident- 
ly written  in  the  same  printed  form  as  that 
which  is  set  out  in  full  in  the  case  of  Luke 
V.  Livingston,  9  Ga.  App.  116,  70  S.  B.  696; 
but  the  point  made  in  that  case,  as  to  the  il- 
legality of  the  contract,  is  not  here  involved. 
The  defendant  in  the  present  case  admits 
the  legality  of  the  contracts,  and  expressly 
sets  up  that,  instead  of  their  being  specu- 


lative In  their  nature,  they  were  intended 
to  represent  an  actual  sale  of  growing  cot- 
ton which  he  then  and  there  possessed;  but, 
as  he  further  pleads,  when  the  cotton  was 
gathered,  the  number  of  bales  turned  out 
to  be  less  than  the  number  designated  in  the 
contracts,  and  he  d^ivered  to  the  plaintiff 
all  of  his  cotton,  with  the  exception  of  a  few 
bales,  as  to  which  he  has  settled  with  the 
plaintiff.  The  court  struck  this  defense,  and 
this  action  of  the  court  is  the  basis  of  the 
exception  relied  on  in  this  court 

[1]  The  case  of  Forsyth  Mfg.  Co.  v.  Cast- 
len,  112  Ga.  199,  37  S.'  E.  485,  81  Am.  St 
Rep.  28,  settles  many  of  the  preliminary 
propositions  involved  in  the  case.  In  that 
case  it  is  held:  "An  executory  agreement 
for  the  sale  of  goods  to  be  delivered  at  a 
future  day  is  valid,  though  at  the  time  the 
seller  has  not  the  goods  in  his  possession, 
has  not  contracted  to  purchase  them,  and  has 
no  expectation  of  acquiring  them  otherwise 
than  by  producing,  manufacturing,  or  pur- 
chasing them  at  some  time  before  the  day  of 
delivery.  Such  a  transaction  is  not  rendered 
invalid  by  the  provisions  of  section  3537  of 
the  Civil  Code  of  1895  [Civil  Code  1910,  i 
4117],  unless  It  is  made  to  appear  that  nei- 
ther of  the  parties  contemplated  an  actual 
delivery  of  the  goods,  and  that  it  was  the 
intention  of  both  that  there  should  be  no 
actual  delivery,  but  that  on  the  day  fixed  for 
delivery  there  should  be  a  settlement  of 
their  differences,  based  on  the  market  value 
of  the  goods  on  that  day.  In  that  event  the 
transaction  would  be  a  pure  speculation  up- 
on chances,  but  not  otherwise.  ♦  ♦  ♦  Al- 
though at  the  time  an  executory  agreement 
for  the  future  delivery  of  goods  was  entered 
into  the  seller  intended  to  fulfill  his  contract 
by  delivery  of  goods  produced  by  him,  and 
this  fact  was  known  to  the  buyer,  the  seller 
would  have  a  right  to  deliver,  and  the  buyer 
would  he  bound  to  receive,  any  goods  of  the 
character  and  quality  stipulated  in  the  con- 
tract, when  it  was  not  agreed  that  the  goods 
delivered  must  be  produced  by  the  seller. 
In  determining  whether  an  executory  agree- 
ment for  the  future  delivery  of  cotton  was 
valid,  as  one  in  which  an  actual  delivery  of 
cotton  was  contemplated,  or  whether  the 
transaction  was  a  pure  speculation  on  chanc- 
es, evid^ice  that  the  seller  was  a  producer 
of  cotton,  and  had  at  the  date  of  the  agree- 
ment cotton  planted  and  growing,  was  rele- 
vant. An  executory  agreement  for  the  future 
delivery  of  goods  of  a  specified  class  and 
quality  is,  in  legal  effect,  an  agreement  for 
the  delivery  of  any  goods  of  that  class  and 
quality,  no  matter  where  made  or  by  whom 
produced;  and  when  such  an  agreement  is 
reduced  to  writing,  parol  evidence  is  not  ad- 
missible to  show  that  there  was  a  collateral 
agreement  between  the  parties  that  the  goods 
specified  in  the  contract  should  be  produced 
I  by  the  seller." 
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In  that  caae  the  -written  contract  was  si- 
lent upon  the  point  as  to  whether  the  cotton 
mentioned  in  the  contract  was  to  be  raised 
by  the  proposed  seller  or  not  Merely  so 
many  bales  of  cotton  of  a  certain  grade  were 
called  for.  The  buyer  refused  to  take  cer- 
tain bales  of  cotton  that  were  tendered  to 
him,  on  the  ground  that  they  were  not  raised 
upon  the  lands  of  the  seller,  and  alleged  that 
there  was  a  contemporaneous  parol  contract 
that  the  cotton  was  to  be  raised  upon  the 
seller's  land.  The  court  held  that  the  eyi- 
dence  as  to  the  parol  contract  could  not  be 
received  to  add  to  or  yary  the  writing,  and 
that  the  buyer  was  liable  for  refusing  to 
take  the  cotton  when  tendered  to  him.  In 
the  case  at  bar,  while  the  contract  does  in 
one  of  its  clauses,  in  general  terms,  call  for 
a  designated  number  of  bales  of  cotton  of 
a  certain  grade  and  weight,  it  is  specified,  in 
another  part  of  the  contract,  that  "the  above 
number  of  bales  of  cotton  represents  the 
crop  or  a  part  of  the  crop  of  the  party  of 
the  second  part  for  the  present  year."  The 
point  here  insisted  on  is  that  this  writt^i 
contract  itself  shows  that  the  parties  did 
not  have  in  contemplation  an  executory  sale 
of  cotton  generally,  but  an  executory  sale  of 
all  or  a  part  of  a  specified  crop  of  cotton  then 
growing. 

[2.  3]  We  think  that  the  court  erred  tn 
striking  the  defense.  The  parties  seem  to 
have  deliberately  put  into  the  contract  the 
clause  which  provides  that  the  cotton  men- 
tioned therein  was  specific  cotton,  or,  as  the 
contract  itself  says,  "represents  the  crop  or 
a  part  of  the  crop"  of  the  seller.  The  court, 
in  construing  the  contract,  must  naturally 
give  some  meaning  to  this  provision.  It  was 
doubtless  inserted  for  the  purpose  of  shutr 
ting  off  any  contention  that  the  contract  re- 
lated to  a  mere  speculation  in  cotton  futures, 
and  to  confine  its  terms  to  a  subject-matter  as 
to  which  the  parties,  the  one  a  cotton  plant- 
er and  the  other  a  cotton  buyer,  could  legiti- 
mately and  without  question  deal,  namely, 
the  growing  crop  of  cotton  of  the  planter. 
While  it  is  true  that  the  parties  might  have 
made  a  valid  contract  by  which  the  one 
should  sell  to  the  other  cotton  for  future  de- 
livery other  than  the  then  growing  crop  of 
the  planter,  provided  that  they  bona  fide  con- 
templated that  the  seller  would  procure  by 
purchase  or  otherwise  the  actual  cotton  in 
fulfillment  of  his  contract,  nevertheless,  since 
all  such  contracts  are  looked  upon  by  the 
courts  with  critical  eyes,  and  are  so  frequent- 
ly subject  to  avoidance  upon  impeaching  the 
bona  fides  of  the  alleged  intent  to  deliver 
actual  cotton,  it  is  most  natural  that  the 
parties  should  seek  to  specify  in  advance  ex- 
actly what  cotton  they  have  in  contempla- 
tion, and  to  designate  definitely  from  what 
source  it  shall  be  procured.  The  parties 
seem  to  have  done  this  in  the  present  in- 
stance.    The  contract  may  be  fairly  inter- 


preted as  meaning  that  the  one  party  under- 
took to  sell  to  the  other  so  many  bales  of  the 
cotton  which  it  was  expected  that  his  crop 
would  yield. 

We  think  the  contract  should  be  construed 
Just  as  if  it  had  said  that  Russell  sold  to 
Camp  "10  bales  of  cotton  out  of  his  present 
crop."  Thus  construed,  the  case  falls  within 
the  ruling  in  the  leading  case  of  Howell  v. 
Coupland,  L.  R.  9  Q.  B.  462,  1  Q.  B.  D.  258. 
In  that  case  Coupland  agreed  to  sell  to  How- 
ell "200  tons  of  Regent  potatoes  grown  on 
land  belonging  to  said  Robert  Coupland  in 
Whaplode,"  at  a  certain  price,  for  delivery 
during  the  months  of  September  and  October. 
At  the  time  of  making  the  contract,  Coupland 
had  68  acres  of  his  farm  at  Whaplode  de- 
voted to  the  growing  of  potatoes,  a  portion 
of  which  was  then  sown,  and  the  remainder 
of  which  was  sown  in  due  course.  The  crop 
yielded  only  80  tons,  which  were  delivered, 
and  Howell  sued  to  recover  damages  for  the 
nondelivery  of  the  residue  of  the  200  tons. 
The  Court  of  Queen's  Bench  entered  Judgment 
in  favor  of  the  defendant,  and  this  was  af- 
firmed in  the  Court  of  Appeals.  The  present 
case  is  even  stronger,  for  here  the  crop  was 
not  only  sown,  but  was  approaching  matur- 
ity, at  the  time  of  the  sale,  thus  making 
even  more  irresistible  the  construction  that 
a  particular  crop  of  cotton,  and  not  cotton 
generally,  was  in  the  contemplation  of  the 
parties  at  the  time  they  entered  into  the  con- 
tract. We  hold  that  delivery  of  the  entire 
crop  fulfilled  the  contract.  To  the  same  effect, 
see  Ontario  Fruit  Ass'n  v.  Cutting  Packing 
Co.,  134  Cal.  21,  66  Pac.  28,  53  L.  R.  A.  681, 
86  Am.  St.  Rep.  231.  See,  also,  Williston  on 
Sales,  §  661 ;   Benjamin  on  Sales,  |  569,  570. 

Judgment  reversed. 

RUSSELL,  J.,  disqualified. 


(9  Oa.  App.  695) 

J.  CROUCH  &  SON  V.  SPOONER  et  al. 

(No.  3,442.) 

(Court  of  Appeals  of  Georgia.     Sept  11,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Sales  (§  441*)--Remedies  of  Sbllebt— Ac- 
tion FOR  Price— Evidence. 

There  was  sufficient  evidence  to  authorize 
the  verdict. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  ii  1277-1283;   I>ec.  Dig.  §  441.*] 

2.  Sales  (§  355*)— Remedies  of  Seller— Ac- 
tion FOR  Price— Scope  of  Issues— Fail- 
ure of  Ck)Nsi deration. 

A  plea  of  total  failure  of  consideration  in- 
cludes within  its  terms  the  defense  of  partial 
failure  of  consideration,  but  the  defendant  can 
have  no  abatement  from  the  purchase  price  on 
account  of  a  partial  failure  of  consideration, 
unless  he  furnishes  to  the  jury  sufBcient  data  to 
enable  tiiem  to  estimate  widi  reasonable  cer- 
tainty the  amount  of  the  abatement. 

[Dd.  Note.— Fbr  other  cases,  see  Sales,  Cent. 
Dig.  §§  1025-1043 ;    Dec.  Dig.  §  355.*] 


•For  oth«r  eases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  4t  Am.  Die.  Key  No.  Series  ft  Rep'r  Indexes 


62 


72  SOUTHEASTBRN  BBPOBTBB 


(6a. 


3.   APPK4L    AND    BBBOB    (|    1068*)— REVIEW— 

Habhlxss  Ebrob— Failure  to  instruct. 
The  court  having  charged  the  jury  thaL 
unless  the  defendants  sustained  their  plea  of 
total  failure  of  cousiderntion,  there  should  be 
a  verdict  for  the  plaintiff  for  the  full  amount 
sued  for,  and  the  jury  having  returned  a  ver- 
dict in  favor  of  the  defendants,  the  plain  tilt 
will  not  be  allowed  to  complain  that  the  court 
did  not  submit  instructions  to  the  jury  on  the 
subject  of  partial  failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  Si  4225-4230;  Dec.  Dig.  S 
1068.^] 

4.  Sales  (§  858*)— Rehsoies  of  Sbllbb— Ac- 
•  TiON    FOB    Price— Admissibility    of    Evi- 
dence. 

Where  the  purchase  price  of  an  article  is 
represented  by  a  seriei  of  promissory  notes,  and 
a  plea  of  failure  of  consideration  is  filed,  evi- 
dence is  usually  admissible  to  show  that  one  or 
more  of  the  series  of  notes  has  been  paid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1049-1066;    Dec  Dig.  |  358.»] 

6.  Sales  (S  358*)— Remedies  of  Selleb— Ao- 
TioN  FOB  Price— ADiassiBiLiTT  of  Evi- 
dence. 

Where  a  note  given  for  the  purchase  price 
of  a  horse  is  sued  on  and  the  defendant  pleads 
failure  of  consideration,  evidence  is  admissible 
to  show  that  the  keep  of  the  horse  was  worth 
more  than  the  services  he  was  capable  of  per- 
forming. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  H  1019-1065;    Dec  Dig.  {  858.*] 

6.  Evidence  (S  474*)— Opinion  Evidence— 
e2xperience  of  witness. 

One  who  had  long  experience  in  the  hand- 
ling of  horses,  and  who  had  had  under  his  ob- 
servation for  several  months  the  attempts  of  a 
certain  stallion  to  beget  colts,  was  properly 
allowed,  after  stating  his  experience  and  the 
results  of  his  observation,  to  give  his  opinion 
that  the  particular  stallion  was  not  a  satisfac- 
tory and  sure  breeder. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2196-2219;   Dec  Dig.  |  474.*] 

7.  Otheb  Assignments  Overruled. 

The  other  errors  assigned  ace  without 
merit 

(Additional  Syllahug  hy  Editorial  Staff.) 

8.  Sales  (|  364*)— Remedies  of  Selleb— Ac- 
tion  FOB   PBICB— INSTBUCTION. 

In  an  action  on  one  of  a  seriei  of  notes 
for  the  purchase  price  of  a  stallion  the  failure 
to  instruct  as  to  a  provision  in  the  contract 
that,  if  the  buyers  would  insure  the  horse,  the 
seller  would,  for  the  amount  of  the  insurance, 
replace  the  norse,  in  case  he  died,  with  another 
of  the  same  kind  and  value,  was  not  error, 
where  the  court  did  not  submit  the  issue  which 
the  defendants  sought  to  raise  that  there  should 
be  an  abatement  of  the  pnrchase  price  because 
the  horse  had  died. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  $S  1065-1076;    Dec  Dig.  S  364.*] 

Error  from  City  Court  of  Miller  County; 
M.  C.  Eldwards,  Judge 

Action  .by  J.  Crouch  &  Son  against  J.  I. 
Spooner  and  others.  Judgment  for  def^id- 
ants,  and  plaintiffs  bring  error.    Affirmed. 

See,  also,  8  Ga.  App.  626,  69  S.  E.  1129. 

Russell  &  Custer  and  Bush  &  Stapleton, 
for  plaintiffs  in  error.  W.  I.  Geer  and  P.  D. 
Rich,  for  defendants  In  error. 


POWELL,  J.  Hie  plalntilfii  sued  on  a 
promissory  note.  The  defendants  pleaded 
that  the  note  sued  on  was  one  of  a  series 
of  notes  given  for  the  purdiase  price  of  a 
stallion;  that  the  plaintiffs  bad  warranted 
the  stallion  to  be  a  sure  and  satisfactory 
breeder,  and  that  this  warranty  had  failed 
and  the  stallion  was  totally  worthless;  also, 
that  the  stallion  had  been  sold  only  condi- 
tionally, and  that  by  a  parol  agreement  the 
plaintiffs  had  reserved  title  until  payment  of 
the  purchase  money,  and  that  without  fault 
of  the  defendants  the  stallion  died.  In  order 
to  eliminate  from  a  further  discussion  of  the 
case  the  feature  of  defense  by  which  the 
reservation  of  the  title  in  the  plaintiff  and 
the  death  of  the  horpe  is  asserted,  it  may  be 
here  stated  that  this  issue  was  not  submit- 
ted to  the  Jury.  We  presume  that  the  trial 
judge  cut  this  issue  out  of  the  case  because 
of  the  fact  that  there  was  a  written  contract 
between  the  parties  which  set  up  stipulations 
inconsistent  with  those  of  the  alleged  parol 
agreement  One  of  these  writings  (attached 
as  an  exhibit  to  one  of  the  defendants'  pleas) 
asserts  a  direct  sale  upon  an  express  war- 
ranty. Another  writing  connected  with  the 
contract,  as  appearing  in  the  evidence,  pro- 
vides that,  if  the  defendants  will  insure  the 
life  of  the  horse  In  a  designated  company  for 
the  sum  of  $1,200,  the  plaintiffs  will  for  that 
sum  in  the  event  the  horse  dies  replace  it 
with  another  of  the  same  kind  and  value. 

[1]  We  think  that  there  was  sufficient  evi- 
dence to  sustain  the  plea  of  breach  of  war- 
ranty and  failure  of  consideration.  It  was 
shown  that  out  of  86  conBecutive  mares 
served  by  the  stallion  in  the  usual  manner 
only  five  became  with  foal.  The  condition 
of  the  mares  as  to  fertility,  the  manner  in 
which  they  were  served  by  the  stallion,  the 
method  In  which  the  stallion  was  treated, 
and  a  number  of  similar  matters  were  de- 
tailed at  length  to  the  jury  by  The  witnesses, 
and  we  are  not  in  a  position  to  say  that  the 
jury  erred  In  finding  that  the  stallion  was 
wholly  valueless,  at  least  to  the  extent  that 
his  services  were  not  worth  the  amount  it 
took  to  keep  him. 

[2]  2.  The  plaintiffs  contend  that  the  court 
erred  in  not  submitting  to  the  jury  instruc- 
tions on  the  subject  of  partial  failure  of 
construction.  It  is  true  that  a  plea  of  total 
failure  of  consideration  includes  the  defense 
of  partial  failure  of  consideration,  and  that 
under  such  a  plea  the  jury  may  abate  the 
purchase  price  if  the  evidence  falls  to  make 
out  the  defense  of  total  failure  of  considera- 
tion, but  this  is  subject  to  the  proviso  that 
there  must  be  before  the  jury  sufficient  data 
from  which  they  may  with  reasonable  accur- 
acy assess  the  amount  of  the  diminution. 

[3]  3.  In  the  present  case  we  do  not  think 
that  the  exception  to  the  failure  of  the  judge 
to  instruct  the  jury  as  to  their  right  to  abate 
the  purchase  price  on  account  of  partial  fail- 
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lire  of  consideration  was  hurtful  to  the 
plaintiffs,  even  if  it  can  be  said  that  there 
was  sufficient  definite  evidence  before  the 
jury  to  allow  them  to  calculate  and  assess 
the  amount  of  the  abatement  of  the  purchai^e 
price,  in  the  event  they  found  a  partial 
failure  of  consideration.  Upon  an  examina- 
tion of  the  charge  of  the  court,  we  find  that 
he  did  in  an  abstract  way  refer  to  the  fact 
that  total  failure  of  consideration  includes 
partial  failure  of  consideration,  and  that,  in 
the  case  of  partial  failure  of  consideration 
only  a  commensurate  abatement  of  the  pur- 
chase price  will  be  allowed,  still,  when  he 
came  to  the  specific  application  of  the  law 
10  the  case,  he  informed  the  Jury  that  the 
defendants  had  assumed  the  burden  of  proof, 
and  that,  unless  they  made  out  their  plea  of 
total  failure  of  consideration,  the  verdict 
should  be  in  favor  of  the  plaintiffs  for  the 
full  amount  sued  for.  So  that,  if  there  was 
any  error  at  all,  it  was  harmful  as  against 
the  defendants,  and  not  as  against  the  pres- 
ent complainant. 

[4]  4.  One  of  the  grounds  of  the  plaintiffs' 
motion  for  new  trial  complains  that  the  court 
allowed  the  defendants  to  prove  that  the 
purchase  price  of  the  horse  was  represented 
by  a  series  of  three  notes,  and  that  one  of 
them  had  been  paid.  We  think  that  this 
evidence  was  admissible,  for  if  the  jury  had 
concluded  that  there  had  not  been  a  total 
failure  of  consideration,  but  that  there  had 
ueen  a  partial  failure  of  consideration  to 
such  an  extent  as  the  $800  paid  represented 
all  that  would  remain  due  after  allowing 
proper  abatement  for  the  partial  failure  of 
consideration,  then  the  verdict  should  have 
been  for  the  defendants. 

[51  5.  The  plaintiffs,  for  further  objection 
to  the  evidence,  say  that  the  court  erred  in 
allowing  a  witness  to  state  that  $50  per 
month  was  a  reasonable  sum  for  the  keep- 
ing of  the  stallion.  This  was  admissible,  in 
connection  with  testimony  as  to  the  number 
of  mares  which  he  was  able  to  impregnate, 
to  show  that  the  services  which  the  stallion 
was  capable  of  performing  were  not  worth 
as  much  as  it  cost  to  keep  him,  thereby 
showing  that  the  stallion  wss  of  little  or 
no  market  value. 

[6]  6.  A  witness  who  testified  that  he  had 
had  18  years  experience  in  the  handling  of 
horses,  and  that  he  had  had  the  particular 
stallion  in  charge  during  the  three  months 
that  it  lived  attec  it  was  sold  to  the  defend- 
ants, and  who  had  seen  it 'put  to  the  mares 
and  who  had  kept  up  with  the  results,  was 
allowed,  after  testifying  to  these  things,  to 
state  his  opinion  that  the  stallicxi  was  not  a 
satisfactory  and  sure  breeder.  We  think 
that  the  evidence  was  admissible,  and  that 
the  witness  had  sufficiently  qualified  as  an 
expert  to  be  allowed  to  express  an  opinion 
upon  the  question.  Even  if  this  is  not  true. 
In  view  of  the  fact  that  the  witness  gave  all 


the  facts  upon  which  he  based  his  opinion, 
the  error  would  not  be  sofflciently  material 
to  justify  a  reversal. 

7.  There  ate  certain  other  errors  assigned 
Id  the  record,  but  we  do  not  consider  any  of 
them  to  be  meritorious.  One  of  them  com- 
plains of  a  minor  verbal  Inaccuracy  in  the 
court's  statement  to  the  jury  as  to  the  nature 
and  effect  of  the  express  warranty  that  was 
made.  Taken  in  connection  with  the  entire 
charge,  however,  this  inaccuracy  could  not 
have  been  misleading. 

[8]  The  other  complaint  is  that  the  court 
failed  to  instruct  the  jury  as  to  the  under- 
taking of  the  defendants  to  insure  the  horse 
and  as  to  the  effect  of  their  failure  so  to  do. 
There  is  no  evidence  that  the  defendants  did 
not  insure  the  horse.  The  record  is  silent 
as  to  this.  If  the  court  had  submitted  to  the 
jury  the  issue  which  the  defendants  sought 
to  raise  by  their  plea  that  there  should  be 
an  abatement  of  the  purchase  price  becasse 
the  horse  had  died,  then  it  would  have  been 
his  duty  to  instruct  the  jury  as  to  the  terms 
of  the  contract,  so  far  as  it  related  to  the 
death  of  the  horse  and  to  the  insuring  of  it 
against  death.  This  agreement  as  to  the  in- 
suring of  the  horse  was  separate  and  inde- 
pendent of  the  warranty  set  forth  in  the 
other  writing  which  was  submitted  to  the 
jury  as  the  basis  of  the  defense.  The  con- 
tract did  not  require  the  defendants  to  in- 
sure the  horse  as  an  interdependent  condi- 
tion of  any  agreement,  except  the  agreement 
that  they  would  replace  the  horse  with  an-, 
other  in  the  event  it  died.  Viewing  the 
whole  record  carefully,  we  are  of  the  opinion 
that  the  case  was  tried  without  material  er- 
ror, and  that  the  verdict  of  the  jury  is  fully 
authorized  by  the  evidence. 

Judgment  affirmed. 

(9  Ga.  App.  647) 

ATLANTA,  B.  ft  A.  R.  CO.  v.  POPB. 
(No.    2,902.) 

(Court  of  Appeals  of  Georgia.    Sept  11,  1911.) 

(Syllabus  Iff  the  Court.) 

1.  RnUNOS    ON     Demurbeb  ^  Assignihsnts 

OVEBBULED. 

The  errors  assigned  as  to  the  rulings  on 
demurrer  are  not  well  taken. 

2.  Depositions  (§  73*)— Requisites  of  Re- 
turn—Inclosing  AND  Dealing. 

It  is  not  good  cause  for  the  taklnj^  of  ex- 
ception to  the  return  of  Interrogntones  that 
the  answers  are  not  physically  attached  to  the 
interrogatories,  where  it  appears  that  the  inter- 
rogatories, the  answers,  and  the  commission 
were  duly  sealed  together  in  an  envelope  and 
returned  to  the  court,  as  required  In  Civil  Code 
1910.  (  6898. 

[EM.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  S  73.*]    - 

3.  Damages  (§  141*)— Dismissal  of  One  Co- 
party — EiFFECT. 

Where  a  petition  is  jointly  filed  by  two 
persons,  claiming  a  s];>ecined  amount  of  dam- 
ages on  account  of  a  tort,  and  afterwards  ths 
name  of  one  of  the  parties  and  all  of  the  al- 
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legations  relfldng  to  the  cause  of  action  in  hia 
faror  are  dismissed,  but  the  original  statement 
as  to  the  ad  damnom  is  left  in  the  petition, 
the  court  does  not  err  in  telling  the  jury  that 
the  rifmaining  plaintiff  claims  damages  in  that 
amount 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dea  Dig.  S  141.*] 

4.  Railboads    (I  244*)  —  OpniATioif  —  Acci- 
dents AT  GBOBSINe»^ABB  BXQUIBJED. 

Where  a  railroad  crosses  a  public  road 
outside  of  an  incorporated  town  or  dty,  though 
within  less  than  400  yards  of  the  corporate 
limits,  the  engineer  is  reouired  to  signal  the 
approach  of  his  train  to  tne  crossing  dt  blow- 
ing the  whistle,  and  the  ringing  of  the  bell 
alone  is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  755;   Dec.  Dig.  |  244.*] 

5.  No  Ebbor. 

The  case  was  fairly  tried,  and  no  material 
error  appears. 

Error  from  City  Court  of  Greenville;  H.  H. 
ReviU,  Judge. 

Action  by  I.  B.  W.  Pope  against  the  At- 
lanta, Birmingham  &  Atlantic  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

RoBser  &  Brandon,  McLaughlin,  Jones  & 
Jones,  and  Hatton  Lovejoy,  for  plaintiff  in 
error.  W.  8.  Howell  and  N.  F.  Culpepper, 
for  defendant  in  error. 

RUBSELL,  J.  The  record  bristles  with 
points,  but  many  of  them  are  what  Justice 
Samuel  Lnmpkin  in  one  of  his  opinions  des- 
ignated as  *'pintees.'*  The  only  question 
which  seems  to  be  of  such  novelty  and  of 
such  general  interest  as  to  require  elabora- 
tion is  the  one  dealt  with  in  the  fourth 
headnote  The  injury  complained  of  in  the 
present  case  occurred  at  a  crossing  which 
was  just  outside  of  the  town  of  Ilnrnlson 
and  within  about  60  yards  of  the  corporate 
limits.  The  court  charged  the  jury  the  law 
embodied  In  Civil  Code  1910,  §  2675,  which 
requires  locomotive  engineers  to  blow  the 
whistle  upon  approaching  public  crossings 
outside  of  the  corporate  limits  of  cities  and 
towns.  The  train  which  inflicted  the  injury 
was  approaching  the  crossing  from  the  side 
of  it  next  to  the  town  of  Haralson,  and  there 
was  some  evidence  that  the  bell  was  being 
rung  as  the  crossing  was  approached. 

[4]  The  contention  of  counsel  for  the  plain- 
tiff in  error  is  that  the  provisions  of  section 
2677  of  the  Civil  Code  of  1910  are  applicable 
— that  "within  the  corporate  limits  of  the 
cities,  towns,  and  villages  of  this  state,  the 
several  railroad  companies  shall  not  be  re- 
quired to  blow  the  whistle  of  their  locomo- 
tives on  approaching  crossings  or  public 
roads  in  said  corporate  limits,  but  in  lieu 


thereof  the  engineer  of  said  locomotive  shall 
be  required  to  signal  the  approach  of  their 
trains  to  such  crossings  and  public  roads  in 
said  corporate  limits,  by  tolling  the  bell  of 
said  locomotive.**  As  to  crossings  located 
within  the  corporate  limits  of  cities,  towns, 
and  villages,  the  whistle  should  not  be  blown; 
the  requirement  which  we  have  just  stated 
being  mandatory,  and  not  permissive  only. 
Georgia  Railroad  v.  Carr,  73  Ga.  357.  Much 
of  the  reasoning  In  the  case  just  dted  tends  to 
support  the  theory  that  the  whistle  shall  not 
be  blown  while  the  train  is  within  the  corpo- 
rate limits  of  the  dty,  town,  or  village,  even 
though  the  crossing  about  to  be  approached 
lies  slightly  beyond  the  limits;  but  the  lan- 
guage of  the  statute  Itself  seems  to  settle 
this  question.  The  phrase,  "in  said  corporate 
limits,**  which  is  twice  used  to  designate  the 
public  roads  mentioned  in  section  2677,  su- 
pra, seems  to  have  been  advisedly  used.  The 
old  law  required  the  blowing  of  whistles  as 
to  all  crossings;  but  the  amendment  contained 
in  the  section  just  referred  to  relieves  from 
this  requirement  within  the  corporate  limits 
of  cities,  towns,  and  villages  as  to  trains 
"approaching  crossings  or  public  roads  In 
said  corporate  limits.'* 
Judgment  affirmed. 


(9  Oa.  App.  689) 
ABRAMS  V.  McCALL  CO.    (No.  3,447.) 
(Court  of  Appeals  of  Georgia.    Sept.  11«  1911.) 

(Syllabus  hy  the  Court.) 

"L  LiQUiPATEn  Damages. 

Viewed  in  the  light  of  the  criteria  an- 
nounced in  the  case  of  Florence  Wagon  Works 
V.  Salmon,  8  Ga.  App.  197,  68  S.  B.  866,  and 
cases  there  cited,  the  amount  claimed  in  the  pe- 
tition as  liquidated  damages  was  penalty,  and 
the  demurrer  to  the  portion  of  the  petition 
which  soiifrht  a  recovery  therefor  should  have 
been  sustained. 

2.  Price  of  Goods  Sold. 

So  far  as  the  petition  sought  to  recover  for 
the  purchase  price  of  goods  sold  and  delivered, 
it  was  not  suDJect  to  the  demurrer. 

Error  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

Action  by  Sam  Abrams  against  the  McCall 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed  in  part,  and 
reversed  in  part. 

Elkins  &  Wall,  for  plaintiff  in  error.  Grif- 
fin &  Griffin  and  J.  J.  Bull,  for  defendant  in 
error. 

POWELL,  J.  Judgment  affirmed  in  part, 
and  reversed  in  part 
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(9  Oa.  App.  671) 

BURKBTT  T.  DUNLAP.     (No.  3,151.) 
(Court  of  Appeals  of  Geonria.     Sept.  11,  1911.) 

(ByUahui  by  the  Court,) 

Appbai.  and  Ebbob  (I  781*)-~DiSPOSiTioir  of 
Cause — Settlement  of  Cask. 

Where  it  is  made  known  to  the  court  that 
a  case  has  been  finally  settled  after  ar^ment, 
the  court  has  the  discretion  of  proceeding  with 
the  decision  of  the  points  presented  in  the  rec- 
ord or  of  dismissing  the  writ  of  error.  Or^ 
dinarily  the  latter  course  will  be  pursued. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3122 ;   Dec.  Dig.  §  781.*] 

Error  from  City  Cbnrt  of  JeffersonTllle; 
L.  D.  Sbannon,  Judge. 

Action  by  G.  L.  Dunlap  against  J.  B.  Bur- 
kett  Judgment  for  plaintiff,  and  defendant 
brings  error.    Writ  of  error  dismissed. 

H.  F.  Strohecker,  for  plaintiff  in  error. 
Ryals,  Grace  &  Anderson,  for  defendant  in 
error. 

POWELL,  J.  After  this  case  was  argued 
in  this  court,  counsel  for  the  defendant  in 
error,  who  had  recovered  a  money  Judgment 
in  the  court  helow,  informed  the  court  that 
his  Judgment  had  been  satisfied  by  voluntary 
payment  Counsel  for  the  plaintiff  in  error 
has  also  stated  in  a  letter  written  to  the 
clerk  that  the  information  is  true.  After  a 
case  has  been  argued  in  the  court,  the  par- 
ties cannot  as  a  matter  of  right  withdraw 
the  matter  from  the  consideration  of  the 
court  by  any  action  of  theirs;  but  usually, 
where  the  plaintiff  in  error  decides  to  with- 
draw, or  where  the  point  involved  has  be- 
come a  moot  question  by  some  matter  inter- 
vening since  the  suing  out  of  the  writ  of 
error,  the  court  will  exercise  its  discretion 
by  not  deciding  the  case.  Cf.  McNeils  v. 
State,  4  Ga.  App.  419,  61  S.  E.  842,  and  cases 
therein  cited.  Indeed,  the  court  is  usually 
anxious  not  to  decide  moot  questions,  and,  if 
it  discovers,  even  in  an  informal  way,  that 
the  case  has  been  settled,  will  (unless  the 
parties  themselves  voluntarily  give  the  in- 
formation, as  was  done  in  this  case)  Issue  an 
order  requiring  the  parties,  or  their  counsel, 
to  inform  the  court  as  to  whether  the  case 
has  been  settled  or  not.  It  appearing  that 
this  case  is  settled,  and  that  nothing  but  a 
moot  question  now  remains  for  decision,  It  is 
ordered  tliat  the  writ  of  error  be  dismissed. 

Writ  of  error  dismissed. 


0  Oa.  App.  667) 

SMITH  V.  JASPER  COUNTY.     (No.  3,072.) 

(Court  of  Appeals  of  Georgia.    Sept  11,  1911.) 

(SyUahus  by  the  Court.) 

1.  Bbidoes  (§  46*)  — Use  fob  Tbavbl  — Ac- 
tions FOB  INJUBIB8— -Pleading. 

A  petition  to  recover  damages  for  personal 
injuries,  which  alleges  in  substance  that  a  conn- 
tT  bridge  was  defective  and  out  of  -repair,  in 
that  there  was  a  large  hole  in  the  bottom  of  the 


bridge,  which  hole  liad  been  permitted  to  re- 
main in  the  bridge  for  a  long  time,  and  of 
which  the  county  authorities  had  actual  or  con- 
structive notice,  and  that  the  plaintiff's  mule, 
attached  to  a  buggy,  while  being  driven  across 
the  bridge,  became  frightened  at  tlie  hole  and 
backed  the  buggy  off  the  bridge,  which  was 
without  guard  rails  or  protection  of  any  kind, 
and  thereby  injured  the  mule  and  buggy,  the 
plaintifT  himself  being  without  fault  set  forth  a 
cause  pf  action,  and  the  court  erreo  in  dlsniiss- 
ing  it  on  general  demurrer.  Georgia  Railroad 
Co.  V.  Mayo,  92  Ga.  223,  17  S.  E.  ICXX);  Citv 
Council  of  Augusta  v.  Hudson,  94  Ga.  136,  21 
S.  E.  289. 

[Ed.  Note.— For  other. cases,  see  Bridges,  Dec 
Dig.  i  4a*] 

2.  Pleading  (i  248*)— Amendment  to  Peti- 
tion—New Cause  of  Action. 

An  amendment  proposed  to  the  petition  de- 
scribed in  the  foregoing  headnote,  setting  up  an 
additional  ground  of  negligence,  in  tnat  the 
county  authorities  were  further  negligent  ^  in 
having  a  defective  plank  in  the  bridge,  which 
fact  thev  knew,  and  tliat  the  plank  broke  while 
the  plafntiflTs  team  was  crossing  the  bridge, 
which  caused  the  mule  and  buggy  to  fall  off  the 
bridge,  resulting  in  damage  to  the  mule  and 
buggy,  introduced  no  new  cause  of  action,  but 
was  simply  an  additional  ground  of  negligence 
to  that  alleged  in  the  original  petition,  and  the 
refusal  to  allow  this  amendment  was  erroneous. 
City  of  Colnmbns  v.  Anglin,   120  Ga.  785,  48 

S.  E.  3ia 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §t  685-709;    Dec.  Dig.  §  248.*] 

EJrror  from  City  Court  of  Monticello ;  A.  S. 
Thurman,  Judge. 

Action  by  Eugene  Smith  against  the  Coun- 
ty of  Jasper.  Judgrment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

Doyle  Campbell,  for  plaintiff  in  error. 
Fleming,  Jordan  &  Son,  for  defendant  in 
error. 

HILL,  C.  J.    Judgment  reversed. 


(9  Ga.  App.  666) 
RICHBOURG  V.  TUCKER.*   (No.  3,036.) 
(Court  of  Appeals  of  Georgia.    Sept.  11.  1911.) 

(Syllabus  hy  the  Court,) 

1.  Principal  and  Surety  (§  182*)--Remedies 
OF  Surety— Recovery  op  Amount  Paid. 
Richbourg  and  Mitchell  owed  a  bank  ajMLSt- 
due  note.  In  order  to  pay  that  debt  the  present 
note,  signed  by  Richbourg.  Mitchell,  and  Tucker, 
was  executed ;  Tucker  signing  as  suretjr  only. 
When  this  note  became  due,  Tucl^er  paid  it,  and 
had  it  transferred  to  him.  At  the  tiihe  this 
note  was  made,  Richbourg  told  Tucker  *that 
the  debt  for  which  he  had  become  liable  on  the 
first  note  was  in  fact  Mitchell's ;  but,  other  than 
Ricbbourg's  unsworn  statement  as  to  this  fact, 
there  was  no  proof.  Mitchell  being  out  of  the 
state  and  not  subject  to  service  of  process, 
Tuoker  sued  Richbourg,  and  recovered  a  judg- 
ment for  the  full  amount  of  the  note.  Held, 
that  as  to  the  second  note  Tucker  and  Rich- 
bourg were  not  cosureties,  so  as  to  make  the 
latter  liable  for  contribution  only,  and  that  this 
is  true,  irrespective  of  what  the  relationship 
may  have  been  between  Richbourg  and  Mitchell 
as  to  the  note  which  was  paid  by  the  execution 
of  the  note  sued  on. 

[Eid.  Note.— For  other  cases,  see  Principal  and 
Surety,  CSent.  Dig.  §  624;    Dec.  Dig.  $  182.*] 
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Brror  from  City  Ooort  of  BandersTille;  O. 
W.  Jordan,  Judge. 

Action  by  M.  R.  Tocker  against  A.  T.  Bich- 
boorg.  Jndgmttit  for  plaintiff,  and  defend- 
ant brings  ^ror.    Affirmed. 

Byans  &  Eyana,  for  plaintiff  In  error.  J. 
E.  Hyman  and  Hardwick  &  Wright,  for  de- 
fendant in  error. 

RUSSELI4  J.    Judgment  afSrmed. 

(9  G&.  App.  666) 

PIEKGB  T.  GEORGIA  R.  &  BANKING  00. 

et  aL    (No.  3,044.) 

(Court  of  Appeals  of  Georgia.    Sept  11,  1911.) 

(ByUahuM  hy  the  Cawri.) 
Oaheiebs   (§§  316,  333,  347*)  —  Injuries   to 

PASSKNQEB  —  CONTBIBUTORT    NeOLIGBNCB  — 

Questions  fob  Jubt— Pbesumftions. 
There  being  evidence  that  the  plaintiff  was 
a  passenger  upon  a  train  of  the  defendant  com- 
pany, having  a  ticket  from  Redan,  Ga.,  to  At- 
lanta, Ga. ;  that  there  was  a  well-established 
custom  in  respect  to  this  particular  train,  which 
was  known  as  the  **Shoo-Fly"  train,  to  slow  it 
down  or  stop  it  at  various  street  crossings  and 
points  in  the  yards  of  the  defendant  company 
other  than  the  regular  station  at  Atlanta,  for 
the  purpose  of  receiving  and  discharging  pas- 
sengers ;  that  the  train  slowed  down  at  a  point 
at  which  it  was  accustomed  to  alow  down  for 
the  purpose  of  allowing  passengers  to  alight; 
and  that,  when  it  was  running  very  slowly,  the 
plaintiff,  as  he  had  done  a  number  of  times  be- 
fore io  respect  to  this  same  train,  attempted  to 
get  off,  and  as  he  was  in  the  act  of  alighting, 
and  before  he  had  time  to  get  completely  off  the 
steps,  the  engineer  caused  the  train  to  give  a 
sudden  lurch  forward,  whereby  the  plaintiff  was 
thrown  to  the  ground  and  hurt  Held:  (a) 
It  is  not  negligence,  as  a  matter  of  law,  for  a 
passenger  to  be  upon  the  platform  of  a  moving 
train,  or  for  him  to  attempt  to  alis±t  from  a 
slowly  moving  train.  Augusta  Sou.  Railroad  v. 
Snider,  118  Oa.  146,  44  S.  E.  1005,  distinguish- 
ing a  number  of  cases  apparently  to  the  con- 
trary, and  criticising  and  practically  overrul- 
ing Paterson  v.  Railroad  Co.,  85  Ga.  653,  11 
S.  E.  872.  (b)  The  fact  that  the  point  at 
which  the  train  slowed  down,  and  at  which  the 
plaintiff  attempted  to  alight,  was  in  the  midst 
of  a  switchyard,  where  there  was  likely  to  be  a 
number  of  movine  trains,  does  not  render  the 
plaintiff  guilty  of  contributory  negligence  ade- 
quate to  defeat  a  recovery,  since  he  was  not  hurt 
by  reason  of  any  of  these  dangers,  (c)  Under 
the  facts  of  the  case,  the  presumption  of  neg- 
ligence attached  against  the  carrier.  Sanders  v. 
Sou.  Ry.  Co.,  107  Ga.  132  (2),  32  S.  E.  840. 
(d)  The  court  erred  in  granting  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  1286,  1346-1397;  Dec.  Dig.  {$ 
316,  333.  347.*] 

BrroT  from  City  CJourt  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  Luther  Pierce  against  the  Geor- 
gia Kuilroad  &  Banking  Company  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  eiTor.     Reversed. 

I>awton  Nalley,  for  plaintiff  in  error.  M<n 
Daniel,  Alston  &  Black,  for  defendants  in 
error. 

RUSSELL,  J.     Judgment  reversed. 


O.Oa.  App.  961) 

JOHNSON  T.  SOUTHERN  RY.  CO. 
(No.  2,909.) 

(Court  of  Appeals  of  Georgia.    Sept  U,  1911.) 

(8ifUahu$  5y  the  OowrL) 

BviDENOB  (I  689*)— Weight  and  Sufficibnct 

— Testimont  of  Pabtt. 

Taking  the  plaindfl^s  own  testimony,  ac- 
cording to  the  well-recognized  rule  that  it  shall 
be  most  strongly  construed  a^inst  him,  where 
it  is  fairly  susceptible  of  two  different  constme- 
tions,  the  case  falls  within  the  decisions  of  the 
Supreme  (^urt  in  Seaboard  Air  Line  R.  Co,  t. 
Rainey.  122  Ga.  307,  50  S.  E.  88,  106  Am.  St 
Rep.  134,  and  Nunn  t.  Georgia  Railroad,  71 
Ga.  710,  51  AnL  Rep.  284. 

[Ed.  Note.— For  other  cases,  see  Shridenoe, 
Cent  Dig.  S  2438 ;  Dec.  Dig.  |  589.*] 

Error  from  City  CJourt  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  J.  B.  Johnson  against  the  South- 
ern Railway  Company.  Judgm^it  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Eubanks  &  Mebane,  for  plaintiff  in  error. 
Geo.  A  H.  Harris  &  Sons  and  Maddox,  Mc- 
Oamy  A  Shumate,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(»  Gku  App.  667) 
GRESHAM  T.  LYON  (tiiree  cases). 
(Nos.  3,070-«,07a) 

(Court  of  Appeals  of  Georgia.    Sept.  11,  1911.) 

(8yllahu8  hy  the  Court.) 

Appeal  and  Ebrob  (§  125*)— Decisions  Re- 
viewable—Consent  Judgment. 

Writ  of  error  does  not  lie  to  a  judgment 
rendered  by  consent.  Zom  ▼.  Lamar,  7l  C^ 
80. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Ehrror,  Cent.  Dig.  {  883 ;   Dec.  Dig.  |  125.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judga 

Actions  between  W.  A.  Gresham  and  R.  L. 
Lyon.  From  the  Judgments,  Gresham  brings 
error.    Writs  of  error  dismissed. 

Walter  A  Sims,  for  plaintiff  In  error. 
Morris  Macks,  for  defendant  in  error. 

RUSSELL,  J.    Writ  of  error  dismissed. 


(9  Ga.  App.  661) 
KENNEDY  t.  ATLANTIC  COAST  LINE 

R.  CO. 

ATLANTIC  COAST  LINE  R.  CO.  v. 
KENNEDY. 

(Nos.  3,023,  3,035.) 

(Court  of  Appeals  of  Georgia.     Sept  11,  1911.) 

(Syllabite  hy  the  Court,) 

Master  and   Sebvant   (8  284*)— Injury  to 
Skbvant— Action— Nonsuit. 

The  evidence  not  only  failed  to  show  that 
the  injury  received  by  the  servant  was  caused  by 
an  omission  of  duty  by  the  master^  but  showed 
that  it  was  due  solely  to  the  negligence  of  the 
servant,  while  acting  outside  of  the  proper  scope 
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of  his  employment  The  motion  to  nonsuit  was 
therefore  properly  sustained.  Atlanta  &  Char- 
lotte Air  Line  Ry.  t.  Ray,  70  Ga.  674 ;  Whit- 
ton  ▼.  South  Carolina  &  Ga.  R.  Co.,  106  Ga. 
796,  32  S.  B.  857;  Stranire  t.  Wrightsville  ft 
Tennille  B,  Co..  133  Ga.  730,  66  S.  B.  774. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig,  I  284.*] 

Error  from  C9ty  Conrt  of  Waycroas ;  Jno. 
C.  McDomld,  Judge. 

ActioQ  by  Jesse  Kennedy  against  tlie  At^ 
lantlc  Coast  Line  Railroad  Company.  From 
the  judgment,  both  parties  bring  error.  Judg- 
ment affirmed  on  main  bill  of  exceptions,  and 
cross-bill  disibissed. 

J.  L.  Sweat,  for  plaintiff  in  error.  Bennet, 
Twitty  ft  Reese  and  Wilson,  Bennett  ft  Lamb- 
din,  for  defendant  in  error. 

HILL,  C.  J.  Judgment  on  main  bill  of  ex- 
ceptions affirmed.     Cross-bill  dismissed. 


(9  Ga.  App.  e68) 

McGEB  T.  LOWRT  NAT.  BANK. 
(No.  3,085.) 

(Court  of  Appeals  of  Georgia.    Sept.  11,  1911.) 
(ByHaluM  ly  iWe  Court,) 

1.  JUSTECBS   OF  THE  PXACS   (f  203*)— BJBTISW 

Of  DncisiON—CIteBTioBABi— Notice. 

As  to  certiorari  cases.  Civil  Code  1910,  I 
5190,  provides:  'The  plaintiff  in  certiorari 
shall  cause  written  notice  to  be  given  to  the 
opposite  party  in  interest,  his  agent,  or  attor- 
ney, of  the  sanction  of  the  writ  of  certiorari, 
and  also  the  time  and  place  of  hearing,  at 
least  ten  days  before  the  sitting  of  the  court 
to  which  the  same  shall  be  returnable,  and  iu 
default  of  such  notice  (unless  prevented  by  un- 
avoidable cause)  the  certiorari  shall  be  dis- 
missed.** 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  SS  790,  791;    Dec.  Dig. 

2.  JUSTICBS'OF   THB   PSAOB  {%   203*)— RSVIBW 

OF  Decision— Cebtiobabi—Noticb. 

Acknowledgment  of  service  or  waiver  of 
service  is  a  courtesy  which  the  law  does  not 
compel,  and  failure  to  serve  the  notice  requir- 
ed by  the  foregoing  Code  section  is  not  excused 
because  counsel  for  the  defendant  in  certiorari 
refused  either  to  waive  or  to  acknowledge  serv- 
ice of  the  notice.  The  fact  that  counsel  for 
defendant  in  error  has  actual  parol  notice  of 
the  sanction  of  the  certiorari  and  of  the  time 
and  place  of  the  hearing  makes  no  difference. 
Franks  r.  May,  86  Ga.  659,  661,  12  S.  E. 
1066. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  %%  790,  791;  Dec.  Dig. 
§  203.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Greo.  L.  Bell,  Judge. 

Action  between  W.  B.  McGee  and  the 
Lowry  National  Bank.  From  the  Judgment, 
McGee  brings  error.    Affirmed. 

Geo.  W.  Brooks,  for  plaintiff  in  error.  J. 
H.  Porter,  for  defendant  in  error. 

RUSSELIi,  J.    Judgment  affirmed. 


(9  Oa.  App.  868) 

JACKSON  ▼.  McCRACKBN  et  aL 

(No.  3,108.) 

(Court  of  Appeals  of  Georgia.     Sept  11,  1911.) 

(8yllahu9  ^  ih4  Court.) 

L  Justices  of  the  Peace  (i  206*)— Beyibw 
OF  Decision- Cebtiobabi— DisifissAL. 
Though  a  summons  issued  by  a  justice  of 
the  peace  names  a  number  of  defendants,  only 
sqch  as  are  served^  or  voluntarily  appear  and 
plead,  become  parties  to  the  case.  In  the  case 
at  bar,  though  the  summons  designated  more 
than  one  defendant  it  affirmatively  appears 
that  only  one  appeared  and  pleaded,  and  there 
is  no  evidence  that  the  others  were  served. 
The  verdict  is  in  terms  a  finding  as  between 
the  defendant  who  appeared  and  the  plaintiff, 
like  court  did  not  err  in  refusing  to  dismiss 
the  certiorari  brought  by  the  plaintiflL  on  the 
ground  that  the  bond  was  payable  only  to  the 
defendant  in  whose  favor  the  verdict  was  ren- 
dered, and  not  also  in  favor  of  the  other  de- 
fendants named  in  the  summons.  For  a  sim- 
ilar reason,  failure  to  serve  the  other  persons 
with  notice  of  the  sanction  of  the  certiorari 
was  not  cause  for  a  dismissal  of  the  certiorari. 

[EkI.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  206.*] 

2,  GaART  OF  New  TsiAii— No  Erbob. 

The  judge  of  the  superior  "court  did  not 
err  in  granting  a  new  triaL 

Error  from  Superior  Court,  Banks  County; 
C.  H.  Brand,  Judge. 

Action  between  J.  S.  Jackson  and  Porter 
McCracken  and  others.  From  the  judgment, 
Jackson  brings  error.    Affirmed. 

L  H.  Sutton  and  Robt  McMillan,  for  plain- 
tiff in  error.  J.  C.  Edwards,  for  defendants 
in  error. 

POWELL^  J.    Judgment  affirmed. 


(9  Ga.  App.  662) 

LAURENS  COUNTY  ▼.  CITIZENS'  BANK 
OF  VALDOSTA  et  aL     (No.  3,029.) 

(Cl^urt  of  Appeals  of  Georgia.    S^pt  11,  1911.) 

(Syttahua  by  the  Court,) 

1.  Taxation  (|  580*)— Collection  of  Tazbs 
— Tbansfeb  of  Exboxttion. 

Except  in  a  county  having  a  population  of 
76,000  or  more,  the  tax  collector  has  no  au- 
thority to  transfer  executions  for  taxes  due  the 
state  and  countv.  This  authority  is  given  to 
the  sheriif  or  other  officer  authorized  by  law  to 
levy  tax  executions. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  §  1168;    Dec  Dig.  S  580.*] 

2.  Taxation  (|  580*)— Tbansfeb  of  Tax  Ex- 
ecution—Sufficiency  OF  Payment. 

Unless  an  execution  for  taxes  is  paid  in 
full,  including  principal,  interest  and  costs,  no 
legal  transfer  can  be  made,  and  the  title  to  the 
execution  remains  in  the  state  and  county,  to 
be  enforced  againstf  the  property  of  the  defend- 
ant in  execution,  and  the  lien  of  such  execu- 
tion for  the  year  the  taxes  are  due  is  prior  to 
all  other  liens  against  the  property  of  the  de- 
fendant 

[Ed,   Note.— For  other   cases,   see   Taxation, 
Cent  Dig.  S  1168 ;    Dec.  Dig.  |  58a*] 

3.  Lien  of  Tax  Execution. 

The  execution  for  state  and  oountv  taxes 
not  having  been  fully  paid  oS  remained  a  lien 
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in  favor  of  the  state  and  county  against  the 
property  of  the  defendant,  and  took  precedence 
oyer  all  other  liens. 

Error  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

Rule  against  the  sheriff  for  the  distritm- 
tion  of  funds  realized  from  the  sale  of  prop- 
erty under  execution.  In  an  action  by  Mcll- 
waine,  Knight  &  Co.  against  J.  I4.  King,  the 
Citizens'  Bank  of  Valdosta  placed  in  the 
hands  of  the  sheriff  two  executions  against 
the  same  party.  From  the  Judgment  of  dis- 
tribution and  an  order  overruling  its  motion 
for  a  new  trial,  the  county  of  Laurens,  inter- 
vener, foe  the  use  and  benefit  of  Mrs.  M.  J. 
Adams,  transferee  of  a  tax  fl.  fa.,  brings 
error.    Judgment  reversed. 

The  questions  in  this  case  arise  on  a  rule 
against  the  sheriff  for  the  distribution  of 
funds  in  his  hands,  realized  from  the  sale 
of  property  under  execution. 

The  undisputed  facts  are  as  follows:  On 
April  6,  1909,  the  sheriff  sold  the  property  in 
question  for  $1,100,  in  pursuance  of  an  exe- 
cution in  favor  of  Mcllwalue,  Knight  &  Co. 
against  J.  L.  King,  issued  from  the  city  court 
of  Ashbum  on  January  21,  1908.  On  the 
day  of  the  sale,  the  Citizens*  Bank  of  Val- 
dosta, as  transferee,  placed  in  his  hands  two 
fl.  fas.  against  the  defendant  J.  L.  King,  one 
in  favor  of  T.  L.  Griner,  and  the  other  in 
favor  of  the  Southern  Hat  Company,  based 
on  judgments  of  the  city  court  of  Ashbum 
rendered  December  16,  1907.  The  transfers 
of  these  two  executions  to  the  bank  were 
duly  entered  on  the  general  execution  dock- 
et on  January  21,  1908.  Bwell  Brown  inter- 
vened as  transferee  of  a  fi.  fa.  based  upon  a 
Judgment  issued  from  the  city  court  of  Ash- 
burn,  rendered  on  October  31,  1907,  in  favor 
of  the  Swift  Fertilizer  Works  against  King, 
for  the  principal  sum  of  $354.64,  interest,  at- 
torney's fees,  and  costs.  This  execution  was 
duly  entered  on  the  general  execution  dock- 
et, and  had  on  it  a  duly  recorded  transfer, 
purporting  to  have  been  made  by  J.  H.  Pate, 
attorney  for  plaintiff  in  fi.  fa.,  dated  May  5, 
1909,  to  Ewell  Brown,  reciting  that  the 
transfer  was  for  value  received.  A  credit  of 
cash  $125,  dated  November  11,  1907,  was  en- 
tered on  it,  and  there  was  also  upon  it  an 
entry  of  levy  on  the  Identical  property  from 
which  the  fund  to  be  distributed  by  the  court 
was  realized,  dated  November  4,  1908.  J.  B. 
Wall  testified  that  in  the  fall  of  190S  he  paid 
to  the  sheriff  by  a  draft  drawn  on  J.  L.  King, 
the  defendant,  through  the  Lake  Park  Bank, 
the  full  amount  due  on  this  execution,  that 
the  execution  was  attached  to  the  draft,  and 
that  he  represented  the  defendant  in  making 
the  payment,  and  the  sheriff  testified  that 
this  witness  had  paid  him  the  amount  due  on 
the  execution.  The  evidence  is  silent  as  to 
how  the  execution  got  into  the  possession  of 
J.  H.  Pate,  the  attorney  who  made  the  trans- 
fer to  Bwell  Brown,  or  how  it  got  into  the 
possession  of  Ewell  Brown  except  by  the 
transfer  as   above  stated.     The   county   of 


Laurens  intervened  for  the  use  and  benefit 
of  Mrs.  M.  J.  Adams,  transferee  of  a  tax 
execution  issued  by  the  tax  collector  of  Lau- 
rens county  in  January,  1907,  against  J.  L. 
King,  for  state  and  county  taxes  of  the  year 
1906  for  $208.34,  besides  interest  and  $1.50 
costs.  Upon  the  back  of  this  tax  fi.  fa.  was 
an  entry  that  the  same  was  transferred  by 
C.  H.  Adams,  tax  collector  of  the  said  coun- 
ty, on  October  18,  1907,  to  Mrs.  M.  J.  Ad- 
ams, for  and  in  consideration  of  the  sum  of 
$208.34,  the  principal  of  the  fi.  fa.  This  fl. 
fa.  was  entered  on  the  general  execution 
docket  of  Laurens  county  on  October  18, 
1907.  The  sheriff  testified,  and  it  was  not 
controverted,  that  he  sold  the  property  under 
the  fi.  fa.  in  favor  of  Mcllwaine,  Knight  & 
Co.  for  the  sum  of  $1,100;  that,  before  any 
other  executions  were  placed  in  his  hands 
claiming  any  part  of  the  fund  realized  from 
the  sale  of  this  property,  the  plaintiffs  in 
that  execution  demanded  payment  of  their 
execution,  and  that  he  paid  it  in  full  and  had 
remaining  in  his  handJs  for  distribution  the 
sum  of  $610.86. 

It  was  agn^eed  that  the  Judge,  without  the 
intervention  of  a  jury,  should  decide  the 
questions  of  law  and  fact,  and  distribute  the 
fund  remaining  in  the  hands  of  the  sheriff. 
The  Judge  distributed  the  fund  as  follows: 
(1)  The  payment  made  by  the  sheriff  of  the 
fi.  fa.  in  favor  of  Mcllwaine,  Knight  &  Co. 
was  approved.  (2)  The  costs  due  the  sheriff, 
the  costs  for  the  attorney  who  filed  an  an- 
swer for  the  sheriff  to  the  rule,  and  the 
costs  due  the  clerk  of  the  city  court  were 
ordered  to  be  paid.  It  was  ordered  that  the 
sum  of  $564.36  remaining  in  the  hands  of  the 
sheriff  be  applied  as  follows:  (3)  Upon  the 
fi.  fa.  in  favor  of  T.  L.  Griner  transferred  to 
the  Citizens'  Bank  of  Valdosta,  $284.40.  (4) 
Upon  the  fi.  fa.  in  favor  of  Southern  Hat 
Company,  transferred  to  the  Citizens'  Banlc 
of  Valdosta,  $86.83.  (5)  Upon  the  fi.  fa.  in 
favor  of  Swift  Fertilizer  Works,  transferred 
to  Ewell  Bro\^'n,  $194.13.  The  court  held 
that  the  tax  execution  had  no  lien  upon  the 
fund  in  the  sheriff's  hands.  The  county  of 
Laurens,  intervener,  for  the  use  and  benefit 
of  Mrs.  M.  J.  Adams,  transferee  of  the  tax 
fi.  fa.,  filed  a  motion  for  a  new  trial  on  the 
general  grounds,  and  it  excepts  to  the  Judg- 
ment overruliug  its  motion. 

Jos.  B.  Wall,  for  plaintin  tn  error.  W.  A. 
Dodson  and  Jno.  R  Hutch eson,  for  defend- 
ants in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [1]  It  is  admitted  by  plaintiff  in 
error  that  the  tax  collector  of  Laurens  coun* 
ty  had  no  authority  under  the  law  to  trans- 
fer the  tax  fi.  fa.  in  favor  of  the  state 
and  county  to  Mrs.  M.  J.  Adams,  transferee, 
and  tlrnt  his  attempt  to  transfer  it  was  void 
and  of  no  legal  effect,  as  he  was  not  at  that 
time  the  collecting  officer  of  the  county ;  and, 
the  state  and  county  taxes  for  that  year  hav- 
ing gone  into  the  form  of  an  execution«  it 
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became  the  duty  of  the  sheriff  to  collect  the 
taxes,  and  it  was  the  sheriff's  duty  to  trans- 
fer the  fl.  fa.  upon  payment  of  the  amount 
by  Mrs.  Adams.    Pol.  Code  1896,  |  88a 

It  1b  insisted,  however,  that  the  payment 
by  Mrs.  Adams  to  the  tax  collector  was  not 
a  settlement  of  the  taxes  due  the  state  and 
county  hy  the  defendant  in  fl.  fa.  This  did 
not  relieve  the  sheriff  of  the  duty  of  collect- 
ing the  taxes  due  on  that  fl.  fa.,  and,  as  the 
attempted  transfer  of  the  execution  hy  the 
tax  collector  was  void,  the  lien  of  the  fl.  fa. 
still  ranains  in  the  county.  See  Hill  v.  Geor- 
gia State  Building  &  Loan  Association,  120 
Ga.  472,  47  S.  E.  897,  in  which  case  the  Su- 
preme Court  holds  that  the  execution  issued 
by  the  tax  collector  for  state  and  county 
taxes  could  not  be  lawfully  transferred  by 
the  tax  collector  of  the  county,  for  the  total 
population  of  the  county  was  less  than  75,- 
000  inhabitants.  It  was  conceded  that  the 
county  of  Laurens  had  a  population  of  less 
than  75,000  inhabitants. 

[2]  It  is  insisted  in  the  second  place  that 
the  lien  of  the  state  and  county  under  this 
fl.  fa.  was  not  divested  by  the  payment  of 
$208.34  principal  thereon,  because  there  was 
shown  to  be  still  due  on  the  fl.  fa.  interest 
and  costs.  See  Wilson  v.  Herrington,  86  Ga. 
777,  13  S.  E.  129,  in  which  it  was  held  that, 
notwithstanding  the  transfer  of  the  tax  exe- 
cution, the  sheriff  was  entitled  to  proceed  to 
enforce  collection  for  the  reason  ttmt  there 
remained  due  upon  it  $1  for  costs,  and.  as 
long  as  there  was  anything  still  due  on  the 
execution,  any  attempted  transfer  of  the 
same,  even  by  the  sheriff,  was  not  legally 
effective  to  divest  the  lien  of  the  fi.  fa.  in  fa- 
vor of  the  state  and  county  for  the  taxes. 

[3]  We  think  the  contention  of  learned 
counsel  on  both  of  these  points  is  sound,  and 
that  for  both  of  the  reasons  given  in  the  de- 
cisions cited,  the  title  to  this  execution  re- 
mained in  the  county  of  Laurens,  and  it  had 
a  prior  lien  on  the  property  of  the  defendant 
for  the  amount  still  due  on  the  fl.  fa.,  to  wit 
interest,  and  costs,  and  was  entitled  to  be 
paid  this  amount  before  the  payment  of  the 
other  executions  against  the  defendant 
Powell  on  Actions  for  Land,  §  238. 

Judgment  reversed. 

(9  Ga.  App.  695) 

WASHINGTON    v.    ATLANTIC    COAST 
LINE  R.  CO.  et  aL    (No.  3,228.) 

(Court  of  Appeals  of  C^eorgia.     Sept  11,  1911.) 
(ByUdhus  hy  iU  Court.) 

CORTBOIXINO   DSCISION. 

The  answer  of  the  Supreme  Court  (71  S. 
E.  1066)  to  the  constitutional  questions  certi- 
fied in  the  case  controls  it  fully. 

Error  from  City  C!ourt  of  ^Savannah;  Da- 
vis Freenum,  Judge. 

Aedon  by  Turner  Washington  against  the 
Atlantic  Coast  Line  Railroad  Company  and 


others.    Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Osborne  &  Lawrence,  for  plaintiff  in  error. 
P.  W.  Meldrim  and  Shelby  Mjrick,  for  de- 
fendants in  error. 

POWELL,  J.    Judgment  reversed. 


(136  Oa.  771) 
JOHNSON  V.  HUDSPETH. 

(Supreme  Court  of  Georgia.     Aug.  22,  1911.) 

•  ■ 

(Syllabus  hy  the  Court,) 

1.  CONSTITUTIONAL     LaW     ($     248*)  —  MaSTEB 

AND  Servant  (§  344*)--Landlord  and  Ten- 
ant (8  19*)— IMPABTIAJL  PbOTBCTION  UnDEB 
Law  —  iNTERFEBENCE      WITH      CONTBACTUAL 

Relation— Statutobt  Pbovision. 

The  statute  (Qvil  Code  1910.  H  3712. 
3713,  3714)  fixing  a  penalty  for  a  prescribed 
act,  and  giving  to  tlie  injured  party  a  remedy 
by  civil  action,  with  a  proviso  that  if  the  ac- 
tion fails  the  defendant  shall  have  judgment 
against  the  plaintiff  for  all  costs  and  reason- 
able attorney  s  fees,  does  not  violate  the  consti- 
tutional guaranty  of  complete  and  impartial 
protection  under  the  law,  on  the  ground  that 
the  plaintiff  is  not  given  any  right  to  regpver 
attorney's  fees. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al L»iw,  Cent.  Dig.  §  70:3;  Dec.  Dig.  §  248;* 
Master  and  Servant,  Dec.  Dig.  §  344;*  Land- 
lord and  Tenant,  Dec.  Dig.  §  19.*J 

2.  Statutes  (8  76*)— General  and  Special 
Laws— Intebfbbbnce  with  Contbactual 
Kelation. 

Nor  is  the  proviso  permitting  the  defendant 
to  recover  attorney's  fees  violative  of  the  con- 
stitutional negation  of  special  legislation  on  the 
Bubject-niatter  already  covered  by  a  general 
law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S§  771^-78%;   Dec.  Dig.  {  70.*] 

3.  MAsnxB  and  Sbbtant  (i  344*)~Intbbfeb- 
ence  with  Relation— Statutoby  Pbovi- 
sion. 

The  Code  sections  (Civil  Code  1910,  H 
3712,  3713,  3714)  denounce  as  unlawful  an  in* 
terference  with  the  contractual  relation  of  em- 
ployer and  employ^,  of  landlord  and  tenant,  and 
of  landlord  and  cropper,  by  employment  or  rent- 
ing or  furnish ing  land  to  tne  tenant  or  employ^, 
except  on  certain  conditions,  and  ^ive  to  the  in- 
jured party  a  remedy  by  civil  action  for  a  pen- 
alty. Section  3715  declares  that  "the  provisions 
of  the  three  preceding  sections  shall  not  apply 
where  the  employment  given  is  of  such  duration 
and  of  such  nature  as  to  make  it  certain  that 
it  could  not  result  in  injury  to  the  plaintiff  or 
prosecutor."  The  employment  referred  to  in 
the  foregoing  saving  clause  is  that  of  such  a 
transient  character  as  it  is  not  inconsistent  with 
the  service  which  the  employ^  contracted  to 
give  his  employer.  The  evidence  did  not  au- 
thorize a  charge  on  section  3715. 

[Ed.  Note. — Por  other  cases,  see  Master  and 
Servant,  Dec.   Dig.  {  344.**] 

4.  No  Otheb  Ebbob. 

No  other  error  appears. 

EJrror  from  Superior  Court,  Barly  Oounty. 

Action  betwe^i  W.  A.  Johnson  and  Julius 
Hudspeth.  From  the  Judgment,  Johnson 
brings  error.     Reversed. 
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W.  H.  Gurr,  J.  B.  Pottle,  and  C.  Ia  Gless- 
ner,  for  plaintiff  in  error.  B.  H.  Sbeffleld, 
for  defendant  In  error. 

EVANS,  P.  J.     Judgment  reversed. 

BEGKf  J^  absent  The  other  Justices 
concur. 


(156  N.  C.  29) 

CABSON  T.  BUNTING  et  «L 

(Supreme  Ck>art  of  North  Carolina.     Sept  20, 

1911.) 

Appeal  and  Ebbob  ({  1097*)— Second  Ap- 
PEAi/— Law  of  Case. 

A  judgment  of  the  Supreme  Court  cannot 
be  reviewed  by  a  second  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  4358-4368;  Dea  Dig.  S 
1097.*] 

Appeal  from  Superior  Court,  Pitt  County ; 
Ferguson,  Judge. 

Action  by  J.  J.  Carson  against  J.  B.  Bunt- 
ing and  another.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Moore  &  Long,  for  appellants.  Jarvis  & 
Blow  and  Harry  Skinner,  for  appellee. 

CLARK,  C.  J.  This  cause  was  decided  at 
last  term  (Carson  v.  Bunting,  154  N.  C.  530, 
70  S.  E  923),  in  which  we  held  that  upon  the 
pleadings  and  issues  found  the  Judgment 
ought  to  have  been  rendered  for  the  plaintiff 
upon  the  second  cause  of  action.  The  Judge 
below,  upon  the  certificate  of  the  opinion  of 
this  court  rendered  Judgment  accdrdingly. 
The  defendant  excepted  to  the  Judgment  and 
appealed. 

This  presents  for  onr  consideration  only 
the  form  of  the  Judgment  rendered,  which  is 
in  strict  conformity  with  our  opinion.  The 
appeal  is  in  fact,  and  the  argument  of  the 
defendant  is  so  based,  upon  the  ground  that 
the  former  Judgment  of  this  court  was  errone- 
ous. No  other  question  is  presented.  In 
Boberts  v.  Baldwin,  155  N.  a  276,  71  S.  E. 
319,  Allen,  J.,  citing  many  cases,  said:  "It 
has  been  repeatedly  decided  that  a  Judgment 
of  this  court  cannot  be  reviewed  by  a  second 
appeal."  We  need  not  discuss  a  decision 
which  has  been  so  repeatedly  made. 

Affirmed. 


(156  N.  C.  40) 


POOL  V.  WALKBB. 


(Supreme  Court  of  North  Carolina.     Sept  20, 

1911.) 

1.  Sai^eb  (i  84**)— Bight  to  TxBiaNATB— Con- 
tinuous CONTBACT. 

A  contract  to  take  the  output  of  a  shingle 
nill,  flpedfying  no  time  during  which  it  is  to 
oontinne,  may  be  determined  at  the  will  of 
either  party  on  notice. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S8  234,  235 ;    Dec  Dig.  S  84.»] 


2.  Sales  (|  384*)  — Bbeach  of  Contbact  — 
Davages. 

For  breach  of  defendant's  contract  to  take 
the  output  of  plaintiflTs  shingle  mill,  plaintiff 
was  entitled  to  no  more  than  the  difference  be- 
tween the  contract  price  and  the  price  at  which 
he  sold  the  shingles  manufactured  before  he 
closed  down;  there  being  no  evidence  that  he 
thereafter  had  or  could  get  material  for  more, 
or  that  he  afterwards  kept  the  mill. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  1098-1107;    Dec.  Dig.  §  884.*] 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty;   O.  H.  Allen,  Judge. 

Action  by  S.  E.  Pool  against  J.  L.  Walker, 
administrator.  From  the  Judgment,  giving 
less  than  claimed,  plaintiff  appeals.  Af' 
firmed. 

It  api)eared  that  in  1906  plaintiff  borrowed 
of  J.  D.  Overton,  the  intestate,  a  sum  of 
money,  and  to  secure  payment  of  the  loan 
executed  a  mortgage  on  real  property,  with 
power  of  sale,  etc. ;  that  Overton  died  in  1908, 
and  defendant,  administrator,  having  made 
several  efforts  to  obtain  payment,  proceeded 
to  advertise  the  property  for  sale  under  the 
mortgage,  the  sale  to  take  place  the  17th  of 
January,  1910.  Thereupon  plaintiff  institut- 
ed the  present  action,  and  obtained  an  in- 
junction staying  the  sale  on  affidavits  alleg- 
ing that  J.  D.  Overton  in  1906  had  contracted 
and  agreed  to  take  the  output  of  plaintiff's 
shingle  mill,  which  he  was  then  erecting,  at 
a  specified  price  per  thousand,  that  said  Over- 
ton had  wrongfully  failed  and  refused  to 
comity  with  said  contract  and  the  damages 
caused  by  said  breach  of  contract  was  more 
than  suflScient  to  pay  off  and  discharge  th^ 
loan.  Pleadings  having  been  duly  filed,  !&• 
sues  were  submitted  and  responded  to  by  the 
Jury,  in  effect  that  the  amount  due  on  the 
note  was  $2,998,  and  that  the  amount  due 
plaintiff  from  intestate  by  reason  of  breach 
of  contract  in  reference  to  shingle  mill  was 
$350,  with  interest  from  September  14,  1908. 
Judgment  was  thereupon  given,  crediting  de- 
fendant's claim  with  the  $350  and  Interest 
Judgment  of  foreclosure  entered  for  the  bal- 
ance of  the  debt  Plaintiff  excepted  and  ap- 
pealed. 

M.  'Majette  and  E.  F.  Aydlett,  for  appel- 
lant W.  M.  Bond,  T.  H.  Woodley,  and  Mee- 
kins  &  Tillitt  for  appellee. 

HOKE,  J.  There  is  no  error.  It  appeared 
in  evidence  that  plaintifTs  shingle  mill  was 
completed  and  began  operations  on  or  about 
the  18th  or  19th  of  June,  1908,  and  closed 
down  on  the  2d  of  September  of  the  same 
year,  having  manufactured  175,000  shingles, 
which  plaintiff  sold  at  a  loss  of  $2  per  1,000 
on  the  alleged  contract  price.  This  loss  was 
allowed  i^aintlff  by  the  verdict  and  has  be«i 
credited  on  defendant's  claim. 

[1  ]  There  was  no  stated  time  alleged  In  tha 
pleadings  or  shown  forth  in  evidence  during 
which  the  intestate  was  to  take  the  output  ot 
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plalntiirs  mill,  and  It  Is  well  understood  that 
on  these  continnons  contracts,  where  no  time 
Is  fixed  ''during  which  it  is  to  last,  and  none 
is  fixed  by  law  or  usage,  It  may  be  determined 
at  the  wiU  of  either  party  upon  notioe." 
dark  on  Contracts,  p.  430. 

[2]  And  on  the  testimony  no  good  reason 
appears  for  a  greater  recovery  than  the  loss 
sustained  on  the  shingles  which  -were  in 
fact  manufactured.  In  this  connection  the 
case  on  appeal  further  states:  'There  wits 
no  eTidenoe  that  any  of  the  shingles  made 
were  ever  tendered  or  offered  to  Overton,  or 
to  defendant,  or  that  plaintiff,  when  he  stop- 
ped the  mill,  had  or  could  get  timber  to  make 
any  more  shingles,  or  that  he  kept  the  mill, 
or  whether  it  was  used  thereafter,  or  remain- 
ed idle,  nor  any  evidence  as  to  the  amount 
of  capital  invested  in  it,  or  that  plaintiff  of- 
fered to  make  any  more  shingles.'* 

On  this  record  there  is  no  error,  certainly, 
which  gives  plaintiff  any  Just  ground  for 
complaint,  and  the  Judgment  is  therefore  af- 
firmed. 

No  error. 


(156  N.  C.  26) 


In  re  DIXON. 


(Snpreme  Court  of  North  Carolina.     Sept.  20, 

1911.) 

1.  Desds  (il  108,  .97*)— Resibbvations— Val- 
idity. 

There  was  a  valid  reaervation  of  a  life 
estate,  so  that  the  deed  did  not  become  effective 
until  the  death  of  the  grantor  and  his  wife, 
where  it  conveyed  a  tract  to  the  grantor's 
daughter,  "reserving  a  life  interest  for  myself 
and  wife  *  *  *  in  the  above-described 
land*' ;  there  being  no  repugnancy  between  the 
granting  clause  and  the  reservation. 

[EM.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  H  294-308,  267-273;  Dea  Dig.  |S  108, 
97.*] 

2.  LiFB  Estates  (§  15*)— Rents— Riqiits  of 
Remaindermen. 

While  a  reservation  in  a  deed  to  grantor's 
daughter  of  a  life  interest  in  grantor  and  his 
wife  could  not  operate  as  a  conveyance  to  the 
wife,  the  question  of  title  to  the  rents  between 
the  death  of  grantor  and  that  of  his  wife  con- 
cerned only  their  personal  representatives  and 
not  the  guardian  of  the  child  of  the  grantee, 
who  had  died. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  §§  21,  34,  35;   Dec.  Dig.  S  15.*] 

3.  Oubtest  (S  4*)— Right— Seisin  or  Wife. 

Where  grantor  conveyed  land  to  his  daugh- 
ter, reserving  a  life  interest  in  himself  and 
wife,  but  the  daughter  died  before  grantor  and 
his  wife,  she  was  never  seised  of  the  land,  title 
having  passed  directly  to  her  heirs,  so  that  hsr 
husband  did  not  take  curtesy  tiierein. 

[Ed.  Note.— For  other  cases,  see  Curtesy, 
Cent  Dig.  ii  6-«;   Dec.  Dig.  S  4*] 

4.   GUABDIAN     AND    WaBD     (§    25^)— RXMOTAI. 
OF  GtTABDIAN— FaILUSE   TO    ACCOUNT. 

Under  Revisal  1906^  S  1806,  authorizing 
the  derk  of  the  superior  court  to  remove  a 
guardian  from  office  upon  his  failure  to  account, 
pursuant  to  the  order  of  the  clerk,  a  guardian's 
fefnsal  to  account  for  rents  and  profits  of  a 


ward's  land,  and  bis  improper  datm  to  the 
rent  adverse  to  the  ward,  was  ground  f9r  his 
removal. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  ^  78-98 :   Dec  Dig.  §  25.*] 

5.  Deeds  (§  90*)— Constbuction— Intent  of 
Pasties. 

The  cobrt  will  examine  the  entire  deed  and 
construe  it  as  a  whole,  to  effectuate  the  intent 
of  the  parties. 

[£3d.  Note.~For  other  cases,  see  Deeds,  Cent 
Dig.  S  236 ;   Dec.  l>ig.  (  90.*] 

Appeal  from  Superior  Court,  Greene  Coun- 
ty;  Ferguson,  Judge. 

On  application  of  Roberta  O.  Dlzon  to  re- 
move a  guardian.  Firom  a  judgment  deny- 
ing the  application,  tbe  ward  appeals.  Re- 
versed. 

George  M.  Lindsay,  for  appellant  Ay- 
cock  &  Winston  and  T.  C.  Wooten,  for  ap- 
pellee J.  W.  Dixon. 

CLARK,  C.  J.  The  clerk  of  the  superior 
court,  after  citation  to  J.  W.  Dixon,  guardian 
of  Roberta  Dixon,  and  upon  ^Is  answer  filed, 
removed  him  from  his  guardianship  upon 
the  ground  that  he  had  failed  to  file  his  ac- 
count as  guardian,  and,  further,  because  said 
guardian  claimed  an  interest  in  the  property 
adverse  to  his  ward.  On  appeal  of  the  Judge, 
this  order  was  reversed,  and  the  ward,  Rob- 
erta C  Dixon,  appealed  to  this  court,  prose- 
cuting said  appeal  through  her  guardian  ad 
litem,   appointed  by   the  court  by  consent 

It  is  found  by  the  judge  upon  facts  ad- 
mitted that  Robert  A.  U  Carr  executed  a 
deed  to  his  daughter,  the  mother  of  the 
ward,  Roberta  Dixon ;  that  in  said  deed,  aft- 
er the  warranty  clause,  said  grantor  added, 
"I,  the  said  R.  A.  L.  Carr,  reserving  a  life  in- 
terest for  myself  and  wife,  Sarah  A.  L. 
Carr,  in  the  above  described  land."  l^e 
grantee,  the  mother  of  said  ward,  and  the 
daughter  of  the  grantor,  died  first  of  all, 
then  the  grantor,  and  lastly  his  wife  died. 
It  being  admitted  that  there  was  birth  of 
issue  of  the  marriage  of  the  grantee  in  said 
deed,  J.  W.  Dixon,  the  guardian,  contended 
that  he  was  entitled  to  the  rents  and  profits 
of  said  land  as  tenant  by  the  curtesy,  and 
was  not  accountable  to  said  ward  for  said 
rents. 

[1,2]  The  reservation  in  the  deed  is  valid, 
and  said  deed  did  not  become  effective  till 
after  the  death  of  the  grantor  and  his  wifew 
It  is  true  that  the  exception  in  favor  of  the 
grantor's  wife  could  not  operate  as  a  convey- 
ance to  her,  but  the  question  as  to  the  title 
to  rents  and  profits  after  death  of  the  gran- 
tor and  until  the  death  of  his  widow  is  a 
question  to  be  settled  between  their  per- 
sonal representatives,  and  in  no  wise  con- 
cerns the  guardian,  J.  W.  Dixon. 

[3, 4]  nie  sole  question  as  to  him  is  wheth- 
er he  became  tenant  by  the  curtesy  of  this 
land.    His  wife  having  predeceased  the  gran- 
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tor,  his  wife  was  never  seised  of  the  prem- 
ises, ^d,  upon  the  expiration  of  the  par- 
ticnlar  estate  by  the  death  of  Mrs.  Carr,  the 
title  passed  directly  to  Roberta  Dixon,  as 
heir  at  law  of  her  mother.  J.  W.  Dixon's 
claim  to  be  tenant  by  the  curtesy  is  there- 
fore unfounded.  His  refusal  to  account  for 
the  rents  and  profits  and  his  claim  to  the 
rent,  adverse  to  his  ward,  was  sufficient 
ground  to  Justify  his  removal.  Revisal,  § 
1806. 

In  Nixon  v.  Williams,  95  N.  C.  103,  it  was 
held  that,  to  entitle  a  husband  to  curtesy  in 
his  wife's  land,  either  the  wife  or  the  hus- 
band, In  right  of  his  wife,  must  have  had 
seisin  in  deed,  which  is  the  actual  possession 
of  the  land.  In  this  case  it  is  admitted  that 
neither  Dixon  nor  his  wife  had  any  posses- 
sion of  said  land  during  the  life  of  the 
grantor  and  his  wife.  In  Gentry  v.  Wag- 
staflP,  14  N.  C.  270,  it  was  held  that  the  hus- 
band acquires  by  marriage  no  estate  in  any 
land  of  his  wife  of  which  neither  he  nor  his 
wife  had  possession,  and  that  where  the 
wife's  interest  in  real  ^tate  is  in  reversion 
or  remainder,  dependent  on  a  preceding  free- 
hold estate  in  another,  she  has  no  seisin  un- 
til the  determination  of  that  estate.  In 
Sasser  v.  Blyth,  2  N.  O.  259,  it  was  held,  up- 
on facts  exactly  similar  to  those  in  this 
case,  that  where  a  man  executed  a  deed  to 
his  son  in  fee  simple,  reserving  a  life  estate, 
that  such  reservation  is  valid.  The  learned 
reporter  (Judge  John  Haywood)  appends  a 
note  that  this  is  not  a  case  of  repugnancy, 
because  it  is  "by  no  means  inconsistent  with 
the  estate  in  fee  in  remainder  that  another 
should  first  have  the  estate  for  life."  The 
rule  that  the  first  words  In  a  deed  and  the 
last  in  a  will  control  in  cases  of  repugnant 
provisions  do  not  apply.  Construing  the 
whole  deed  as  written,  there  is  here  a  reser- 
vation of  the  estate  for  the  life  of  the  gran- 
tor and  his  wife,  with  remainder  in  fee  to 
their  daughter.  Blackwell  v.  Blackwell,  124 
N.  C.  209,  32  S.  a  676;  Wall  v.  Wall,  126 
N.  O.  405,  35  S.  E.  811.  This  is  not  like 
Wilkins  V.  Norman,  139  N.  C.  41,  51  S.  B. 
790,  111  Am.  St  Rep.  767,  where  an  estate 
In  fee  simple  was  conveyed,  and  there  was 
a  subsequent  clause  which  conveyed  the 
land  to  another  after  the  death  of  the  gran- 
tee in  fee.  The  last  clause  was  held  repug- 
nant and  void. 

[5]  In  Featherstone  v.  Merrimon,  148  N.  C. 
199,  61  S.  E.  675,  Walker,  J.,  says:  "In  con- 
struing a  deed,  the  court  will  examine  the 
entire  instrument  and  construe  it  as  a  whole 
consistent  with  reason  and  common  sense,  to 
effectuate  the  intention  of  the  parties."  There 
can  be  no  question  here  as  to  the  intention  of 
the  grantor,  which  is  very  clearly  expressed. 
To  the  same  effect  is  Triplett  v.  Williams, 
149  N.  0.  396,  63  S.  B.  80  (24  Ia  R.  A.  [N. 
8.]  514),  in  which  Brown,  J.,  says  that  the 
courts  will  look  at  the  whole  instrument  to 


ascertain  Its  intention,  and  will  ••not  regard 
as  very  material  in  what  part  of  the  deed 
such  intention  Is  manifested." 
The  judgment  of  his  honor  1b  reversed. 


(166  N.  C.  616) 
STATE  V.  MARABLB. 

(Supreme- Court  of  North  Garolina.     Sept  20, 

1911.) 

1.  RxoEiviNG   Stolen  Goods  (§  8*>— Sum- 

CIKNCY  OP  E>VIDENCE. 

Evidence  in  a  prosecution  for  receiving 
stolen  goods  held  to  sustain  a  conviction. 

[Ed.  Note..— For  other  cases,  see  Receiving 
StolMi  Goods,  Cent  Dig.  ||  15-18 ;  Dea  Dig.  i 

2.  Gbiminal  Law  ({  1172*)— Harmless  E!b- 
BOR — Instructions  Favorable  to  Defend- 
ant. 

Defendant  on  appeal  cannot  complain  of  an 
instruction,  which,  if  erroneous,  was  in  his 
favor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  3160;   Dec.  Dig.  §  1172.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Ferguson,  Judge. 

Manson  Marable  was  convicted  of  receiv- 
ing property  Imowing  it  to  have  been  stol^w 
and  he  appeals.    No  error. 

The  defendant  was  indicted  for  larceny  of 
some  tin,  and  a  count  in  the  bill  for  receiv- 
ing the  tin,  knowing  it  to  have  been  stolen. 
There  was  a  verdict  of  guilty  of  receiving 
the  tin,  knowing  it  to  have  been  stolen,  and 
judgment  imprisoning  defendant  for  four 
months,  to  be  worked  on  the  roads  of  Pitt 
county. 

Julius  Brown,  for  appellant  T.  W.  Hick* 
ett,  Atty.  Gen.,  and  G.  Ia  Jones,  Asst  Atty. 
Gen.,  for  the  State. 

BROWN,  J.  The  only  question  presented 
for  our  consideration  is  the  sufficiency  of  the 
evidence  submitted  to  the  Jury. 

[1]  The  evidence  tends  to  prove  that  the 
prosecutor,  Jenkins,  had  been  missing  tin 
from  his  shop;  that  in  searching  for  the  tin 
he  found  it  on  defendant's  house.  Prosecu- 
tor identified  the  tin  by  certain  marks,  and 
there  was  corroborative  evidence  in  support 
of  such  identification.  The  evidence  also 
shows  that  defendant  told  the  prosecutor 
and  another  witness  that  he  got  the  tin  from 
Sears,  Roebuck  &  Co.  The  prosecutor  pro- 
posed to  go  with  defendant  to  the  railroad 
office  and  examine  the  books,  but  the  de- 
fendant declined  to  go,  and  then  said  that  he 
got  the  tin  from  a  man  near  the  railroad,  and 
he  would  rather  pay  for  it  than  to  tell  the 
man's  name  or  have  any  trouhle  about  it, 
and  he  did  pay  the  prosecutor  $15  for  the 
tin.  On  the  trial  the  defendant  testified  that 
he  got  the  tin  not  from  Sears,  Roebuck  A 
Co.,  nor  from  a  man  who  lived  near  the  de- 
pot, but  from  one  E)dmundson,  and  Edmund- 
son  said  that  he  got  it  from  a  dead  man. 

The  court  charged  the  jury  that  the  fact 
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that  the  tin  was  found  In  the  defendant's 
possession  did  not  create  a  presumption  of 
gnUt  under  the  circumstances  of  this  case, 
but  that  it  was  a  circumstance,  which,  taken 
with  all  the  other  evidence  must  satisfy  the 
Jury  beyond  a  reasonable  doubt 

[2]  We  see  no  error  in  this  of  which  the 
defendant  can  justly  complain.  If  errone- 
ous, it  was  in  defendant's  fayor.  The  finding 
of  the  tin  in  defendant's  possession,  together 
with  the  different  and  conflicting  statements 
made  by  defendant  in  attempting  to  account 
for  Its  possession,  warranted  the  judge  in 
submitting  the  question  of  defendant's  guilt 
to  the  jury. 

No  error. 


056  N.  C.  48) 
WHITEHURST  v.  NORFOLK  &  S.  R.  B. 

et  aL 

(Supreme  Court  of  North  Carolina*     Sept  20, 

1911.) 

1.  Navioablx  Waters  (§  20*)— Obstruction 
—Bridges. 

One  whose  boat  is  wreclted  while  sailing 
to  get  in  i>o8itioa  to  pass  through  a  draw  of  a 
railroad  bridge  over  navigable  waters  has  no 
cause  of  action  on  the  ground  of  illegal  obstruc- 
tion of  the  waters  by  erection  of  the  bridge,  con- 
structed under  authority  of  the  state  and  the 
supervisory  powers  of  th%  federal  government. 

[Ed.    Note,— For  other   cases,  see    Navigable 
Waters,  Cent,  Dig.  §§  73-99 ;  Dec.  Dig.  §  20.*] 

2.  Navigable  Waters  (|  26*)— Obstruction 
—Bridges— Injury  to  Boat— Negligence 
—Evidence, 

Evidence  in  an  action  for  injur;^  to  a  boat 
whidi  grounded  on  a  shoal  while  sailing  to  get 
in  position  to  pass  through  the  south  side  of  the 
draw  at  the  south  end  of  an  uncompleted  rail- 
road bridge  over  navigable  waters,  the  north 
side  of  such  draw  being  occupied  by  a  pile 
driver,  and  it  beine  impossible  to  open  the  draw 
at  the  other  end  of  the  bridge  because  of  the  ce- 
ment not  being  dry,  held  to  show  no  negligence 
of  the  railroad  company. 

[Eki.   Note.— For   other  cases,    see   Navigable 
Waters,  Cent  Dig.  |  160 ;    Dec  Dig.  §  2ti.*] 

3.  Navigable  Waters  (S  26*)— Obstruction 
—  Bridges  —  Injury  to  Boat  —  Proximate 
Cause—Evidence. 

Evidence  in  an  action  for  injury  to  a  boat 
by  grounding  on  a  shoal  while  trying  to  get  in 
a  position  to  pass  through  a  draw  of  a  railroad 
bridge  over  navigable  waters  held  to  show  that 
her  failure  to  answer  her  helm  was  the  proxi- 
mate cause  of  the  accident 

Ed.    Note.— For  other  cases,   see    Navigable 
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aters.  Cent.  Dig.  S  160 :   Dec  Dig.  S  26.*] 

Appeal  from  Superior  Court,  Pasiyuotank 
County;   Justice,  Judge. 

Action  by  C.  W.  Whltehurst  against  the 
Norfolk  &  Southern  Railroad  and  the  Mc^ 
Lean  Construction  Company.  Judgment  for 
plaintiff.  Defendants  appeal.  Reversed  and 
dismissed. 

These  Issues  were  submitted: 

"First  Was  plaintiff's  boat  and  cargo 
damaged  by  the  negligence  of  defendant  rail- 
mj  company  as  alleged?    Answer:    Yes. 

*Becond.  What  damage,  if  any,  has  plain- 


Mi 


tiff  sustained?     Answer:     Boat  and  cargo 
$1,500." 

In  apt  time  defendants  moved  to  nonsuit, 
which  motion  was  denied,  and  defendants  ex- 
cepted. From  the  Judgment  rendered,  the 
defendants  appealed. 

W.  M.  Bond,  for  appellants.  B.  F.  Ayd- 
lett  and  J.  C.  B.  Ebringbaus,  for  appellees. 

BROWN,  J.  On  December  22,  1909,  the 
defendant  company  by  its  contractors,  the 
construction  company,  was  constructing  a 
railway  bridge  about  six  miles  long  from 
Mackey's  Ferry,  across  Albemarle  Sound,  to 
Its  northern  shore  near  Edenton.  The  bridge 
was  not  entirely  completed,  nor  In  use  by 
the  railroad  company.  In  the  northern  part 
of  this  bridge  is  located  a  large  drawbridge, 
over  deep  water  intended  for  passage  of  ves- 
sels. This  was  about  completed,  but  could 
not  be  opened  on  day  named  because  the 
cement  bad  not  had  time  to  set  There  Is 
also  another  pivot  drawbridge  in  southern 
portion  of  the  bridge  about  1%  miles  from 
the  southern  shore.  This  drawbridge  Is 
over  70  feet  long.  It  turns  upon  a  central 
pillar,  and  leaves  35  feet  clear  space  open 
on  each  side  of  the  pillar  for  passage  of  yes- 
seU.  On  date  named  the  pivot  draw  was 
opened — ^that  Is,  extended  east  and  west — 
the  main  bridge  running  north  and  south. 
The  35-foot  space  on  northern  side  of  the 
pivotal  pillar  was  obstructed  by  a  pile  driv- 
er at  work  on  the  bridge  abutment  The 
other  side  of  the  draw  was  clear  and  open 
for  passage  of  vessels.  There  was  nothing 
to  prevent  a  vessel  passing  through  it,  wind 
and  weather  permitting. 

The  evidence  of  the  plaintiff  shows  that 
on  date  named  he  was  beating  (tacking)  his 
schooner  Alva  up  Albemarle  Sound  tx)und  for 
Avoca,  loaded  with  2,000  bushels  of  oyster 
shell.  The  wind  was  blowing  from  west 
northwest,  being  almost  dead  ahead  for  Avo- 
ca, which  is  some  miles  west  of  the  bridge 
The  plaintiff  was  tacking  back  and  forth, 
making  for  the  large  northern  draw,  at  9 
a.  m.,  when  he  was  told  by  the  skipper  of 
the  Waterboy  that  the  northern  draw  was 
closed.  Plaintiff  at  once  steered  south  for 
the  southern  draw.  When  he  was  opposite 
it,  he  saw  that  the  northern  side  was  blocked 
by  pile  driver  at  work.  He  attempted  to 
tack  and  stand  away  from  the  bridge  so  as 
to  lay  his  course  and  go  through  the  open 
space  on  southern  side  of  the  long  draw 
bridge.  When  he  put  his  helm  down  to  tack, 
the  Alva  "missed  stays" — that  is,  failed  to 
"go  about,*'  and  put  her  bow  into  the  wind. 
•Instead,  she  fell  off  before  the  wind,  and 
her  sails,  filling  in  a  strong  breeze,  caused 
her  to  be  wrecked  on  .a  shoal.  The  AlTa 
was  25  years  old,  and  the  plaintiff,  her  own- 
er and  captain,  62,  with  40  years*  experience 
on  the  waters  of  Albemarle  Sound. 
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[1]  It  Is  admitted  tlie  bridge  In  question 
was  constructed  under  tbe  authority  of  the 
G^ieral  Assembly  of  this  state  and  under 
the  supervisory  powers  conferred  on  the  gov- 
ernment of  the  United  States  In  such  cases 
by  act  of  Congress.  The  right  of  the  state, 
subject  to  the  power  of  the  national  govern- 
ment to  authorize  such  structures  across  nav- 
igable bodies  of  water  within  Its  borders,  is 
too  well  settled  to  be  now  discussed.  Ped- 
rick  V.  N.  &  S.  R.  B.,  143  N.  G.  486,  55  8. 
B.  877,  10  L.  B.  A.  (N.  S.)  554,  and  cases 
cited;  Works  y.  Railroad,  Fed.  Cas.  No.  18,- 
046.  It  is  settled  beyond  controversy  that 
where  a  bridge  over  a  navigable  stream  is 
erected  by  authority  of  law  for  public  pur- 
poses and  benefit,  and  leaves,  reasonable 
spaces  for  the  passage  of  vessels,  it  is  not 
a  nuisance,  but  a  lawful  structure.  Pedrick 
V.  Bailroad,  supra.  For  the  convenience  and 
safety  of  navigation.  It  is  well  known  that 
the  plans  and  specifications  of  such  struc- 
tures as  this  and  its  drawbridges  must  be 
approved  by  the  proper  federal  officials.  It 
is  manifest  that  plaintiff  has  no  cause  of  ac^ 
tlon  arising  out  of  an  illegal  obstruction  of 
Albemarle  Sound  by  the  erection  of  this 
bridge  across  it 

[2]  Nor  are  we  able  to  perceive  that  the 
defendant  was  guilty  of  negligence  and  want- 
ing in  the  discharge  of  any  duty  it  owed  the 
plaintiff,  while  constructing  this  bridge.  Its 
"draws'*  had  not  been  completed,  and  could 
not  be  used  with  the  facility  for  passing 
vessels  that  they  now  afford.  It  is  manifest 
that  in  constructing  these  draws  navigation 
must  necessarily  be  much  more  inconvenienc- 
ed and  impeded  than  when  they  are  in  a 
completed  state  and  properly  operated.  Such 
temporary  Inconvenience  must  be  suffered 
for  the  public  weal. 

[3]  It  is  manifest  from  plaintiff's  evidence 
that  the  proximate  cause  of  his  loss  was  an 
accident  which  neither  he  nor  any  one  else 
could  foresee  or  prevent  The  plaintiff  was 
beating  to  windward  against  a  strong  north- 
northwesterly  wind  heading  for  the  northern 
draw.  Before  he  reached  it,  he  was  inform- 
ed from  the  Waterboy  that  it  was  dosed. 
The  plaintiff  doubtless  "eased  off  his  sheets," 
and  pointed  towards  the  southern  draw.  It 
was  no  trouble  for  him-  to  "stand  away*' 
from  the  bridge  as  far  off  as  he  pleased,  for 
the  bridge  was  to  his  windward,  and  the 
wind  was  blowing  him  away  >from  it  Plain- 
tiff says  he  was  given  no  notice  or  signal 
that  the  northern  side  of  the  southern  draw 
was  blocked  by  a  pile  driver.  It  was  9 
o'clock  in  the  morning,  and  any  reasonable 
vigilance  could  have  discovered  such  a  lofty 
object  as  a  pile  driver  100  yards  away. 
Plaintiff,  however,  says  he  did  see  the  ob- 
struction when  he  got  opposite  the  draw. 
At  that  time  he  was  in  open  water  and  in 
no  danger  In  case  his  vessel  worked  all  right 
He  then  '^tacked  ship"  with  the  evident  in- 


tention of  getting  in  a  position^  and  then 
laying  his  course  through  the  open  draw, 
but  unfortunately  the  Alva  failed  him  at  the 
critical  moment  Instead  of  "coming  about" 
in  obedience  to  her  helm,  she  fell  off,  and, 
before  he  could  recover  her,  she  grounded 
on  the  shoal,  which  according  to  the  uncon- 
tradicted evidence  was  250  yards  from  the 
bridge,  and  2,000  feet  from  the  southern 
draw.  The  failure  to  answer  her  helm  and 
tack  at  the  critical  moment  has  wrecked  sail- 
ing craft  before  the  Alva.  Her  misbehavior 
was  plainly  the  proximate  cause  of  her 
grounding  on  the  shoaL 

It  is  a  superstition  among  sailors  that  sail- 
ing craft  have  their  individual  peculiarities 
and  idiosyncrasies,  and  become  unmanageable 
when  least  expected.  Some  one,  doubtless  a 
crusty  and  disappointed  bachelor,  has  said 
that  is  the  reason  they  are  given  the  femi- 
nine gender  and  called  "she."  This  plain- 
tiff, an  experienced  sailor,  knew  his  craft 
and  that  she  was  heavily  laden,  and  not  so 
active  as  when  light  It  may  have  been  the 
part  of  wisdom  to  have  dropped  anchor  and 
waited  for  a  more  favorable  breeze  rather 
than  attempt  to  beat  through  a  drawbridge 
against  a  strong  head  wind.  However  that 
may  be,  we  see  nothing  in  the  record  which 
Justly  renders  the  defendants  liable  for  the 
loss  of  plaintlfiTs  vessel. 

The  motion  to  nonsuit  Is  sustained,  and 
the  action  dismissed. 

Beversed. 

(156  N.  C.  86) 

S.  F.  BOWSEJB  &  OO.,  Inc.,  v.  TABBY. 

(Supreme  Oourt  <^  North  Carolina.     Sept  20* 

1911.) 

1.  Evidence  (|  397*)— Parol  Evidence— Ad- 

MISSIBiriTY. 

Parol  evidence  will  not  be  received  to  con- 
tradict or  alter  the  terms  of  a  contract  In  writ- 
ing, and  all  oral  parts  of  the  contract  and  con- 
temporary declarations  are  incompetent  for  each 
purpose. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  1750-1765 ;   Dec.  Dig.  §  397.*] 

2.  ESviDENOK  (J  444*)— Parol  Evidence  Af- 
fecting WaiTINaS— ElXISTENOB  OF  CONDI- 
TIONS. 

Although  a  written  instrament  pnrporting 
to  be  a  definite  contract  is  signed  and  delivered, 
it  may  be  shown  by  parol  evidence  that  such 
delivery  was  conditional. 

[EkI.  Note.— B'or  other  cases,  see  Evidence^ 
Dea  Dig.  |  444.*] 

3.  Sales  (S  53*) ^Action  fob  Prick— Ques- 
tion FOB  J UBT— Absolute  ob  Conditional 
Contract. 

In  an  action  for  the  price  of  a  gasoline 
tank,  held,  that  whether  the  written  order  was 
delivered  to  plaintiff  on  condition  that  it  was 
not  to  become  a  binding  agreement  until  plain* 
tiff  obtained  permission  from  the  town  to  buiy 
the  tank  in  the  street,  or  was  delivered  with 
the  intent  that  it  should  be  presently  binding 
as  a  contract  of  sale,  was  a  question  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Salesi  Dec 
Dig.  §  53.*] 
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4.  BviDKNCB  (I  420*)— Pabol  Bvio«noe  Ar-l 
TBGTiNO  Writings. 

Where  a  written  order  for  goods,  delivered 
with  the  intent  that  it  shall  be  presently  bind- 
ing as  a  contract  of  sale,  contains  a  stipula- 
tion that  the  order  shall  not  be  countermanded, 
the  bnyer  cannot  show  in  an  action  for  the 
prioe  that  he  had  reserved'  the  right  to  counter- 
mand the  order. 

[E}d.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  |  1491 ;   Dec  Dig.  §  420.^] 

Appeal  from  Superior  Court,  Halifax  Ooun- 
ty;  J.  S.  Adams,  Judge. 

Action  by  S.  F.  Bowser  &  Co.,  Inc.,  against 
one  Tblttj.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Beversed,  and  new  trial 
granted. 

Plaintiff  sued  on  an  instrument  alleged 
to  be  a  written  contract  bearing  date  De- 
cember 16,  1909,  for  the  purchase  of  a  gaso- 
line tank,  witb  Incidental  appliances,  at  the 
price  of  $140.  The  tank  was  shipped  from 
Ft  Wayne,  Ind.,  on  December  15,  1909,  and 
arrived  at  Littleton,  N.  C,  some  time  in 
the  latter  part  of  the  month,  and  was  taken 
out  of  the  railroad  depot  by  defendant,  as  he 
stated,  for  purpose  of  saving  storage.  De- 
fendant having  denied  liability,  on  issue 
submitted,  the  court  charged  the  Jury  that, 
if  th^  believed  the  evidence,  the  plaintiff 
was  entitled  to  recover  the  contract  price 
$140.  Verdict  for  same  in  plaintiff's  favor. 
Judgment,  and  defendant  excepted  and  ap- 
pealed, assigning  errors  chiefly  as  to  the 
rulings  of  the  court  on  questions  of  evi- 
dence. 

J.  M.  Picot  and  Jos.  P.  Pippen,  for  appel- 
lant. Geo.  Green  and  Murray  Allen,  for 
appellee. 

UOKEl,  J.  The  written  instrument  pur- 
porting to  bear  date  December  16,  1909, 
expressed  a  definite  order  for  the  tank  and 
appliances  at  the  stated  price  of  $140,  and 
contained  further  stipulation  as  follows :  "It 
is  agreed  by  purchaser  that  this  order  shall 
not  be  countermanded;  and,  when  filled 
and  due  as  per  specifications  and  terms 
herein  stated,  that  there  shall  be  no  defense 
for  nonpayment  It  is  further  agreed  that, 
in  default  of  payment,  S.  F.  Bowser  &  Co., 
Incorporated,  or  their  agent,  may  take  pos- 
session of  and  remove  said  goods  without 
legal  process,  unless  such  default  be  grant- 
ed by  special  letter  from  S.  F.  Bowser  & 
Co.,  Incorporated."  This  paper  witness  was 
received  in  .  evidence  without  objection. 
Plaintiff  put  defendant  on  the  stand,  who 
testified  on  his  examination  in  chief  that 
he  signed  the  instrument,  and  that  he  had 
not  paid  the  price  or  any  part  of  same. 
On  cross-examination  the  witness  was  al- 
lowed to  state:  'The  agent  for  the  Bowser 
Company  came  in  to  see  me  some  time  in 
December,  1909,  and  explained  to  me  the 
uses  and  need  for  his  gasoline  tank.    I  told  I 


him  that  I  thought  It  was  a  fins  thing,  and 
woud  certainly  like  to  have  one,  and  that 
I  would  buy  one  if  I  could  get  permission 
from  the  town  authorities  to  bury  the  tank 
under  the  street.  The  agent  replied  that 
there  was  no  possible  danger  from  the  use 
of  the  tank,  and  that  he  conld  not  see  how 
the  town  authorities  could  object  I  told 
him  that  I  would  buy  the  tank  with  the 
understanding  that,  if  I  could  not  get  per- 
mission from  the  town  authorities,  I  could 
not  and  would  not  accept  the  tank.  The 
agent  replied  that  his  factory  was  greatly 
overrun  with  orders,  and  that  it  would  be 
impossible  to  ship  the  tank  before  February 
1,  1910,  and  that  in  the  meantime  I  would 
have  ample  time  and  opportunity  to  see  the 
town  authorities  and  arrange  to  place  the 
tank,  and  that.  If  I  could  not  do  so,  then  I 
could  countermand  the  order,  and  need  not 
take  the  tank.  All  of  this  conversation 
and  every  word  of  it  was  prior  to  my 
signing  the  contract,  though  after  signing 
the  same  we  had  general  talk,  but  as  to 
what  was  stated  by  either  of  us  in  the 
general  talk,  after  signing  the  contract,  I 
cannot  and  do  not  swear  to.  The  agent 
left  Before  the  1st  day  of  January,  1910, 
the  tank,  which  he  had  told  me  would  not 
be  shipped,  or  could  not  be  shipped  until 
the  1st  of  February,  1910,  arrived.  I  had 
not  then  seen  the  town  authoritiee,  not 
having  had  the  opportunity  to,  and  not  ex- 
pecting the  tank  before  the  time  promised 
by  the  agent  I  took  the  tank  out  .of  the 
warehouse  to  save  storage  charges,  and, 
pending  permission  to  plant  the  same  by 
the  town  authorities,  I  immediately  went 
to  the  street  commissioner  of  the  town 
of  Littleton,  who  is  the  proper  authority 
to  give  permission  in  such  cases,  and  he 
positively  refused  to  permit  me  to  bury  the 
tank  in  the  street  I  then  asked  my  land- 
lord If  I  might  bury  the  tank  under  his 
building,  and  he  refused  me  permission  to 
do  so.  (I  thai  wrote  the  3ow8er  Company 
that  they  had  shipped  the  tank  before 
the  time  agreed  by  their  agent,  and  that  I 
could  not  after  having  tried,  get  permis- 
sion from  the  town  authorities  nor  from  my 
landlord  to  place  the  tank  where  I  could 
use  it  and  it  was  therefore  valueless  to  me.) 
I  went  at  once  and  shipped  the  tank  back 
to  the  Bowser  Company,  prepaying  freight 
and  have  never  been  notified  by  the  rail- 
road that  the  shipment  was  refused."  On 
objection  by  plaintiff  this  statement  was  ex- 
cluded, and  in  this  ruling  we  think  there 
was  error. 

[1]  The  general  principle  insisted  and  re- 
lied upon  by  plaintiff  is  undoubted  that 
oral  evidence  will  not  be  received  to  contra- 
dict or  vary  a  written  contract.  In  Bay  v. 
Blacknall,  94  N.  G.  16,  Chief  justice  Smith, 
speaking   to   the  question,    said:    *'It   is   a 
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settled  rnle,  too  firmly  established  In  the 
law  of  evidence  to  need  a  reference  to  au- 
thority In  its  support,  that  parol  evidence 
will  not  be  heard  to  contradict  or  alter 
the  terms  of  a  contract  put  in  writing, 
and  all  contemporary  declarations  and  un- 
derstandings are  incompetent  for  such  pur- 
pose.** And,  again,  in  the  same  opinion, 
"the  cases  which  are  apparently  to  the  con- 
trary do  not  contravene  this  rule,"  but  rest 
upon  the  idea  that  the  writing  does  not 
contain  the  contract,  but  is  in  part  execu- 
tion of  it  Numerous  decisions  in  the  state 
before  and  since  are  in  affirmance  and  ap- 
plication of  the  principle.  Walker  v.  Vea- 
ters,  148  N.  C.  388,  62  S.  E.  510;  Medicine 
Co.  V.  Mizell,  148  N.  O.  384,  62  S.  E.  511; 
Basnight  v.  Jobbing  Co.,  148  N.  C.  350,  62 
S.  E.  420;  Bank  v.  Moore,  138  N.  C.  529,  51 
S.  E.  79.  Even  when  a  contemporaneous 
oral  stipulation  would  be  otherwise  receiv- 
ed because  it  too  was  a  part  of  the  con- 
tract, this  will  not  be  allowed  when  it  con- 
tradicts the  portion  of  the  agreement  which 
is  reduced-  to  writing.  This  is  well  stated 
by  the  present  Chief  Justice  in  Walker  v. 
Venters  as  follows:  "It  is  true  that  a  con- 
tract may  be  partly  in  writing  and  partly 
oral  (except  when  forbiddeu  by  the  statute 
of  frauds),  and  in  such  case  the  oral  part 
of  the  agreement  may  be  shown,  but  this 
is  subject  to  the  well-established  rule  that 
a  cotemporaneous  agreement  shall  not  con- 
tradict that  which  is  written.  The  written 
word  a^bides." 

[2]  While  this  position  is  unquestioned, 
it  is  also  fully  understood  that,  although 
a  written  instrument  purporting  to  be  a 
definite  contract  has  been  signed  and  de- 
livered, it  may  be  shown  by  parol  evidence 
that  such  delivery  was  on  condition  that 
the  same  was  not  to  be  operative  as  a  con- 
tract until  the  happening  of  some  contin- 
gent event,  and  this  on  the  idea,  not  that 
a  written  contract  could  be  contradicted  or 
varied  by  parol,  but  that,  until  the  specified 
event  occurred,  the  instrument  did  not  be- 
come a  binding  agreement  between  the  par- 
ties. It  never,  in  fact,  became  their  con- 
tract The  principle  has  been  applied  with 
08  in  several  well-considered  decisions,  as 
in  Pratt  v.  Chaffln,  136  N.  C.  350,  48  S.  B. 
768,  Kelly  v.  Oliver,  113  N.  C.  442,  18  S.  E. 
698,  and  Penniman  ▼.  Alexander,  111  N.  C. 
427,  16  S.  El  408,  and  is  now  very  generally 
recognized  (Ware  v.  AUen,  128  U.  S.  590,  9 
Sup.  Ct  174.  32  L.  Ed.  563;  Wilson  v.  Pow- 
ers, 131  Mass.  539;  Rym  v.  Cambill  et  al., 
88  E.  C  L.  370;  Clark  on  Contracts,  p.  391; 
Lawson  on  Contracts,  §  376;  Anson  on  Con- 
tracts [Amer.  Bd.]  p.  31S);  and,  except  in 
deeds  conveying  real  estate,  obtains  though 
the  instrument  is  under  seal  and  delivery 
has  been  to  the  other  party  (Blewitt  v. 
Boorum  et  al.,  142  N.  Y.  357,  37  N.  E.  119, 


40  Am.  St  Rep.  600).  In  Ware  v.  Allen, 
supra,  the  rule  Is  expressed  thus:  "Parol 
evidence  Is  admissible  in  an  action  between 
the  parties  to  show  that  a  written  instru- 
ment executed  and  delivered  by  the  party 
obligor  to  the  party  obligee  absolute  on 
its  face  was  conditional,  and  not  intended 
to  take  effect  until  another  event  should 
take  place.**  And  in  Anson  on  Contracts, 
supra,  it  is  said:  "In  like  manner  the  par- 
ties to  a  written  contract  may  agree  that, 
until  the  happening  of  a  condition  which  is 
not  put  in  writing,  the  contract  is  to  remain 
inoperative."  Applying  the  principle,  we 
are  of  opinion  that  the  proposed  evidence 
should  have  been  received. 

[3]  The  statement  by  permissible  interpre- 
tation presents  the  view  that  the  instru- 
ment, though  in  writing  and  in  the  form 
of  a  definite  contract,  was  delivered  to 
plaintiff's  agent  on  condition  that  same  was 
not  to  become  a  binding  agreement  and  op- 
erative unless  and  until  the  town  authori- 
ties gave  their  permission  to  bury  the  tank 
in  the  street  There  is  also  the  permissible 
view,  with  evidence  tending  to  support  it, 
that  the  instrument  was  delivered  with  the 
intent  that  same  should  presently  bind  as  a 
contract  of  sale,  and,  on  the  facts  as  they 
now  appear,  the  issue  should  be  determin- 
ed by  the  Jury  on  the  question  whether  the 
instrument  was  delivered  on  the  condition 
stated  or  with  the  intent  that  the  parties 
should  be  presently  bound. 

[4]  And  in  this  last  event  It  would  not 
be  open  to  defendant  to  show  by  parol  that 
he  had  reserved  the  right  to  countermand 
the  order.  That  would  be  to  annex  a  con- 
dition subsequent  and  in  direct  contradic- 
tion of  the  express  stipulation  of  the  writ- 
ten instrument. 

There  Is  error,  and  defendant  Is  entitled 
to  have  the  cause  tried  before  another  jury. 

New  triaL 

a56  N.  c.  6) 
TAYLOE  V.  CARROW  et  aL 

(Supreme  Court  of  North  Carolina.     Sept  13* 

1911.) 

1.  Partition  (|  77*)— Actual  Pabtition  or 
Sale. 

The  advisability  of  an  actual  partition  or 
sale  is  a  question  of  fact  for  the  decision  of  the 
clerk  iu  the  first  instance,  subject  to  review  by 
the  judge  of  the  superior  court 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §§  211-223;    Dec  Dig.  S  77.*] 

2.  Partition  (§  113*)— Rkvibw  —  Discretion 
OP  Trial  Judge. 

The  action  of  a  judge  of  the  superior  court 
in  setting  aside  the  report  of  partition  commis- 
sioners, advising  actual  partition,  and  ordering 
a  sale,  is  not  reviewable,  unless  an  error  of  law- 
was  committed. 

[Ed.  Note.— For  other  cases,  see  Parti tioi*. 
Cent  Dig.  §§  424-i39;   Dec.  Dig.  f  113.«1 
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8.  PABTinow    (I   77*)— pROCEEDiwGS— Final- 
ity OF  jysOSEXt— ACTUAL  PaBTITION. 

A  decree  of  a  judge  of  the  superior  court, 
ordering  an  actual  partition  of  a  part  and  a 
Bale  of  the  remainder  of  land,  unaer  Revisal 
1905.  I  2516;  is  interlocutory  until  decree  of 
confirmation  is  made,  though  the  purchase  mon- 
ey has  been  paid  and  possession  taken  by  the 
purchaser,  so  that  the  judge  could,  after  having 
decreed  an  actual  allotment  tp  one  of  the  heirs 
and  sale  of  the  remainder,  upon  the  coming  in 
of  a  second  report,  decree  that  the  entire  prop- 
erty be  sold,  upon  a  finding  that  actual  allot- 
ment of  a  part  is  impracticable;  his  former 
decree,  making  actual  allotment  of  part,  not 
being  res  judicata. 

[Bd.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  S§  211-223;    Dec  Dig.  §  77.*] 

4.  Partition  (|  77*)— Actual   Partition  — 
Right. 

Tenants  in  common  are  entitled  to  an  ac- 
tual partition,  if  it  can  be  made  without  in- 
jury to  any  of  the  co-owners. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  ||  211-223 ;    Dec.  Dig.  |  77.*] 

5.  Partition  (|  110*)  —  Decree— Salb>— Con- 
firmation. 

Title  to  land  sold  in  partiticm  will  not  be 
executed  until  the  purchase  money  has  been 
paid,  even  though  there  has  been  a  decree  of 
confirmation  of  the  sale. 

[Bid.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  §f  398-400;    Dec  Dig.  §  110.*] 

6.  Partition  (§  113*)— Proceedings— Final- 
ity OF  Decree— Actual  Partition. 

That  separate  appeals  from  the  determina- 
tion of  the  clerk  as  to  partition  or  sale  go  up  to 
different  judges  of  the  superior  court  does  not 
prevent  a  judge  hearing  a  second  or  subsequent 
appeal  from  a  decree  oi  sale  of  the  whole  tract, 
though  another  judge  has  on  a  former  appeal 
ordered  an  actual  allotment  of  a  part ;  such  or- 
der being  interlocutory. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec  Dig.  I  113.*] 

Appeal  from  Superior  Court,  Beaufort 
County;   Ward,  Judge. 

Action  by  Joseph  F.  Tayloe  against  Annie 
H.  Carrow  and  others  for  the  partition  of 
land.  From  a  decree  of  partition  by  sale,  the 
named  defendant  appeals.    Affirmed. 

Nicholson  &  Daniel,  for  appellant  W.  C. 
Rodman  and  Small,  MacLean  &  McMulIan^ 
for  appellee  Tayloe.  Martin  &  Crltcher,  for 
appellee  Godwin. 

CLARK,  C.  J.  [t]  This  is  a  petition  for 
■ale  of  land  for  partition;  the  plaintiff  al- 
leging that  the  land  was  not  susceptible  of 
actual  partition.  Some  of  the  defendants  an- 
swered, asking  that  the  land  be  actually  di- 
vided. The  clerk  made  an  order  directing 
actual  partition  and  appointing  commission- 
•rs.  To  this  order  the  petitioner  and  certain 
of  the  defendants  excepted.  The  commission- 
ers attempted  to  make  actual  partition,  and 
filed  a  report;  but  two  of  them  reported  fur- 
tner  that,  owing  to  the  shape,  area,  and  to- 
pography of  the  land,  the  best  interest  of  all 
the  parties  would  be  subserved  by  a  sale. 
This  the  clerk  overruled,  and  confirmed  the 


report  Upon  appeal  to  the  Judge  tfie  parti- 
tion was  set  aside,  and  the  commissioners 
were  directed  to  set  apart  and  allot  one- 
seventh  in  value  of  the  land  to  the  defend- 
ant Annie  Carrow  (who  alone  insisted  on  ac- 
tual partition),  and  ordered  a  sale  of  the  re- 
mainder for  partition.  The  second  set  of 
commissioners  made  their  report,  which  was 
confirmed  by  the  clerk;  but  on  appeal  the 
Judge  set  aside  the  report  of  the  commis- 
sioners and  directed  that  the  entire  property 
be  sold  for  partition,  finding  as  a  fact  that 
this  property  could  not  be  fairly  divided  and 
that  a  sale  would  best  subserve  the  inter- 
ests of  all  parties.  In  Ledbetter  v.  Pinner, 
120  N.  C.  455,  27  S.  E.  123,  the  court  said: 
"The  only  controverted  fact  arising  on  tlie 
pleadings  was  as  to  the  advisability  of  a 
sale  for  partition  or  an  actual  partition. 
This  was  not  an  issue  of  fact,  but  a  ques- 
tion of  fact  for  the  decision  of  the  clerk 
in  the  first  instance,  subject  to  review  by  th^ 
Judge  on  appeal." 

[21  This  action  of  the  Judge  in  setting 
aside  the  report  and  ordering  a  sale  is  not 
reviewable,  unless  there  is  an  error  of  law 
committed.  In  Simmons  v.  Foscue,  81  N. 
C.  86,  the  court  said:  "Of  the  force  and  ef- 
fect of  the  evidence  in  inducing  the  exercise 
of  that  reasonable  discretion  reposed  by  law 
in  the  Judge  when  called  on  to  confirm  the 
action  of  the  commissioners,  he  alone  must 
determine,  and  if  no  error  in  law  was  com- 
mitted we  cannot  reverse  his  decision.*'  This 
has  been  cited  and  approved*  Trull  v.  Rice, 
92  N.  C.  572;  McMillan  v.  McMillan,  123  N. 
C.  577,  31  S.  E.  729. 

H 

£31  The  appellant,  Annie  Carrow,  insists 
that  error  in  law  was  committed,  ia,  that 
the  Judge,  having  decreed  actual  allotment 
to  her  of  one-seventh  and  a  sale  of  the,  re- 
mainder, the  matter  was  res  Judicata,,  and 
he  could  not,  upon  setting. aside  the  report, 
decree  a  sale  of  the  part  allotted  to  her. 
Revisal  1905,  §  2516,  authorizes  the  Judge 
tp  decree  actual  partition  of  a  part  of  the 
land  and  a  sale  of  the  remainder;  but  ^is 
decree  to  that  effect  is  interlocutory,  as 
much  so  as  the  decree  for  the  ^ale  of  the 
remainder.  Until  the  confirmation  of  the 
report,  the  whole  matter  rests  in  the  Judg- 
ment of  the  clerk,  subject  to  review  by  the 
Judge,  whose  action  is  binding  on  us,  unless 
an  error  of  law  has  been  committed.  A 
Judge  might  well  find,  on  the  coming  in  of 
a  report,  that  the  clerk's  former  order  di- 
recting actual  partition  was  impracticable, 
as  the  Judge  found  here  upon  the  report  of 
two  of  the  commissioners,  and  direct,  as  his 
honor  has  done,  that  the  report  "be  set  aside 
and  actual  partition  of  part  and  a  sale  for 
partition  of  the  rest  For  the  same  reason 
he  might  find,  as  he  has  done  on  the  second 
report  coming  in,  that  the  evidence  showed 
that  the  actual  allotment  of  a  part  of  the 
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land  to  one  tenant  in  common  was  Imprac- 
ticable, or  that  it  damaged  tbe  sale  of  the 
remainder  of  the  tract  He  has  so  found 
as  a  fact  in  the  case,  and  thereupon  it  was 
eminently  proper  that  he  should  set  aside 
the  report,  and  with  it  the  former  order 
directing  the  allotment  to  Annie  Carrow, 
and  decree  a  sale  of  the  whole  tract  at  an 
upset  price,  both  in  parcels  and  as  a  whole 
(as  he  has  done  here),  and  on  coming  in  of 
the  report  of  this  sale  it  will  be  competent 
for  the  judge,  upon  appeal  from  the  clerk, 
to  confirm  said  sale,  or  set  aside  the  report 
and  direct  actual  or  partial  partition,  or  a  re- 
sale as  he  may  then  find  to  be  to  the  inter- 
est of  the  parties.  Such  orders,  being  inter- 
locutory, rest  in  the  discretion  of  the  court 

[4]  Prima  facie,  tenants  in  common  are  en- 
titled to  actual  partition,  but  only  when  such 
partition  can  be  made  without  injury  to  any 
of  the  parties.  Revisal  1905,  S  2512;  Gilles- 
pie V.  Allison,  115  N.  C.  548,  20  S.  B.  627. 
In  Skinner  v.  Carter,  108  N.  C.  109,  12  S.  E. 
008,  it  is  said  that,  the  judge  "having  the 
power  to  set  aside  the  report,  he. might  also 
make  any  order  that  could  formerly  have 
been  made  either  by  the  clerk  or  the  judge 
under  such  circumstances."  The  judge  in 
the  beginning  was  vested  with  the  power 
to  decree  actual  partition,  or  a  partial  parti- 
tion, or  a  sale  for  partition.  Having  set 
aside  the  report,  as  he  had  power' to  do,  the 
matter  was  then  open  to  him,  as  res  nova. 
Being  better  advised  by  the  report  or  further 
evidence,  he  could  not  only  refer  it  to  new 
commissioners,  but  he  could  direct  actual 
partition  of  the  whole  tract,  or  a  sale  of  the 
whole,  or  a  partition  of  part  and  a  sale  of 
the  remainder,  just  as  he  could  originally. 
No  title  vested  until  the  decree  of  confirma- 
tion upon  the  final  report  of  the  commis- 
sioners. Until  the  decree  of  confirmation  the 
proceedings  are  not  final,  but  interlocutory, 
and  rest  in  the  discretion  of  the  court,  even 
though  the  purchase  money  has  been  paid 
and  the  purchaser  has  taken  possession  of 
the  premises    Knapp  on  Partition,  335. 

[S]  On  the  other  hand,  even  when  there 
has  been  a  decree  of  confirmation,  title  will 
not  be  executed  until  the  purchase  money 
has  been  paid.  Burgin  v.  Burgin,  82  N.  G. 
197 ;  White,  Ex  parte,  82  N.  a  378. 

[I]  It  makes  no  difference  that  the  appeals 
may  go  up  to  different  judges.  The  appeals 
are  all  from  the  clerk  to  the  judge  of  the 
superior  court  The  former  judgments  of 
the  judge,  being  interlocutory,  are  subject  to 
be  set  aside  or  modified  by  him  or  his  suc- 
cessors. 

The  minutiae  of  the  controverted  details 
as  to  the  successive  appeals  from  the  clerk 
to  the  judge  need  not  be  discussed  by  us. 
The  judge  below  correctly  held  that  they 
were  immaterial  irregularities  at  the  most 

Affirmed. 


066  N.  C.  150) 

BARNES  V.  POSTAIi  THLiaQBAPH-OABIiE 

00. 

(Supreme  Court  of  North  Carolina.     Sept  27, 

1911.) 

1.  Telegraphs  and  Telephones* (|  66*)— De- 
lay IN  Deli VEBT— Evidence. 

in  an  action,  for  delay  in  delivery  of  mes- 
sage, evidence  held  to  show  that  the  con^Mmy 
was  not  guilty  of  any  negligence. 

FEd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  (53;  Dec.  Dig.  §  66.*] 

2.  Telegraphs  and  Telephones  (|  68*)  — 
Damages— Mental  Anguish. 

A  recovery  cannot  be  had  for  mental  an- 
guish suffered  from  delav  in  delivering  a  tele- 
^^ram,  unless  it  is  coupled  wdth  negligence  prox- 
imately causing  the  injury. 

[Bid.  Note.— For  other  oases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  fS  69,  70;  Dec  Dig. 
S  68.*] 

3.  Telsobaphs  and  Telephones  (|  51*)— De- 
lay IN  Deli  VEBT— Defenses  —  Contbibu- 
TORT  Negligence. 

To  authorize  a  sendee  to  recover  for  negli- 
gent delay  in  delivery  of  a  telegram,  he  him- 
self must  have  been  without  negligence  con- 
tributing to  the  delay. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  35 ;  Dec.  Dig.  f 
51.*] 

4.  Telegbaphs  and  Telephonsb  (f  37*)^ 
Messages— Care  Required. 

Telegraph  companies  need  only  exercise 
that  degree  of  care  m  delivering  messages  which 
one  of  ordinary  prudence  would  use  under  like 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  f  87.*] 

5.  Telegbaphs  and  Telephones  (|  40*)— 
Messages— Contbact-Deliveby. 

Since  a  telegraph  company  cannot  disclose 
the  contents  of  a  message  to  other  than  the 
sendee  without  the  permission  of  the  sender  or 
sendee,  the  company  under  its  usual  contract 
need  not  telephone  the  message,  nor  has  it  the 
right  to  do  so  to  one  not  the  a^nt  of  the  sendee, 
unless  authorized  to  receive  it 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones^  Dec  Dig.  |  40.*] 

6.  Telegbaphs  and  Telephones  (I  54*)  — 
Messages  —  Actions  —  Conditions  Pbece- 
dent^Wbitten  Demand. 

A  stipulation  in  a  contract  for  the  trans- 
mission of  a  telegram  requiring  a  claim  in  writ- 
ing to  be  presented  to  the  comj^any  within  60 
days  after  it  is  filed  for  transmission,  in  order 
to  maintain  an  action  for  negligence  in  its 
transmission,  is  reasonable  and  valid,  and  must 
be  complied  with. 

[Ed.  Note.— For  other  cases,  see  Tele^phs 
and  Telephones,  Cent  Dig.  f  42;  Dec.  Dig.  f 
54.*] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Ward,  Judge. 

Action  by  F.  M.  Barnes  against  the  Postal 
Telegraph-Cable  Company.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.    Affirmed. 

H.  W.  Stubbs  and  S.  A.  Newell,  for  appel« 
lant    R.  C.  Strong,  for  appellee. 

WALKBDEl,  J.  This  action  was  brought  to 
recover  damages  for  mental  anguish,  alleg- 
ed to  have  been  caused  by  the  negligent  de- 
lay of  the  defendant   in  transmitting  and 
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deUYerlng  a  tel^ram*  The  message,  dated 
November  26,  1909,  was  addressed  by  Mrs. 
Prank  Barnes  to  BYancis  W.  Barnes  at  Wll- 
llamston,  N.  C,  and  read  as  follows:  ''Come 
at  once.  Yonr  father  very  sick."  It  was 
transmitted  from  the  initial  point  to  Green- 
ville with  dne  promptness,  and  reached  the 
office  in  that  place  at  8  o'clock  a.  m.  The 
defendant  had  no  office  at  Willlamston,  and 
the  agent  at  Princess  Anne  so  notified  the 
sender.  He  also  told  her  that  it  wonld  have 
to  be  sent  by  tel^hone,  owned  by  another 
company,  from  Greenville  to  Williamston, 
for  which  a  charge  or  toll  of  25  cents  would 
be  made  by  that  company.  When  the  mes- 
sage was  received  by  the  operator  at  Green- 
ville, "he  put  in  a  long-distance'  call  for  Mr. 
Barnes  at  Williamston,  and  ^e  was  Inform- 
ed that  Mr.  Barnes  was  not  there,  but  in  the 
woodsl  four  or  five  miles  away;  he  being  a 
lumberman.**  The  operator  of  the  defend- 
ant at  once  instructed  the  telephone  operator 
"to  keep  in  the  can  for  Williamston**— that 
is,  to  get  Mr.-  Barnes  as  soon  as  it  could  be 
done — but  he  did  not  return  until  about 
5:30  o'clock  p.  m.,  when  the  message  was 
communicated  to  him  by  telephone.  The 
plaintiff  alleges  that  had  the  message  been 
delivered  to  him  at  8  o'clock  a.  m.  on  No- 
vember 20th,  the  day  it  was  sent,  he  could 
have  left  by  the  8:28  a.  m.  Atlantic  Ooast 
Line  Railroad  Company  train,  and  reached 
his  father's  bedside  17  hours  before  his 
death,  which  occurred  about  5  oclock  p.  m. 
November  27,  1909.  We  do  not  well  see 
how  he  could  have  done  any  such  thing.  It 
would  seem  to  be  a  physical  Impossibility. 
By  his  own  calculation,  there  would  be  only 
28  minutes  of  time  for  the  relay  of  the  mes- 
sage at  Greenville,  and  the  delivery  of  it  to 
him  at  Williamston,  he  being  at  the  time, 
according  to  his  own  statement,  4%  miles 
from  his  home.  Some  time  must  be  con- 
sumed in  making  the  necessary  connection 
between  telegraph  and  telephone  lines,  and 
in  making  the  call  on  the  "long-distance 
phone"  for  him.  He  had  to  travel  4^  miles 
to  Williamston  to  catch  the  train.  To  charge 
the  defendant  with  negligence  under  such 
circumstances  would  be  anything  but  Justice. 
Plaintiff  says  he  could  have  taken  the  4:30 
p.  m.  train  out  of  Williamston  on  November 
26,  1909,  and  arrived  at  Princess  Anne  at 
2:23  p.  m.  on  November  27,  1909,  a  few  hours 
before  his  father's  death. 

[1]  But  the  crucial  fact  in  the  case  is 
that  plaintiff  was  not  at  home,  but  some 
distance  therefrom,  and  ^this  is  what  pre- 
vented an  earlier  delivei^  of  the  message. 
It  was  his  misfortune,  and  not  the  defend- 
ant's fault,  and  plaintiffs  fail  so  often  to 
distingui^  between  the  two.  The  service 
rendered  to  the  plaintiff  in  the  effort  to 
reach  him  with  the  message  was  far  more 
prompt  and  efficient  than  was  the  service  in 
Marquette  v.  Telegraph  Co.,  153  N.  C.  156, 
69  S.  Bl  73,  whic^  we  so  recently  held  to  be 
suffidttit  in  law.    We  will  hold  these  com- 


panies to  a  strict  accountability  ta  the  per- 
formance of  their  duties  and  obligations  to 
the  public  and  their  patrons,  but  we  are  im- 
pelled by  our  sense  of  justice  to  apply  the 
law  fairly  and  reasonably,  and  not  to  rule 
harshly  and  oppressively  in  regard  to  the 
measure  of  diligence  required  of  them  in  the 
delivery  of  messages. 

[2,  3]  It  is  not  mental  anguish  alone  that 
entitles  a  plaintiff  to*  recover,  however  much 
he  may  have  suffered,  but  it  must  be  coupled 
with  the  negligence  of  the  company,  and,  too, 
that  negligence  must  be  the  proximate  cause 
of  the  injury  as  in  other  cases,  and  there 
must  also  be  the  absence  of  negligence  on 
the  part  of  the  plaintiff  directly  or  *'in  con- 
tinuous sequence"  contributing  to  his  alleged 
injury,  as  in  other  cases.  Brewster  v.  Eliza- 
beth City,  187  N.  a  392,  49  S.  B.  885,  and 
especially  Hauser  v.  Telegraph  Co.,  150  N. 
C.  557,  64  8.  E.  503,  and  Hocutt  v.  Telegraph 
Co.,  147  N.  O.  186,  60  &  D.  980;  2  Joyoe, 
Elec.  Law,  §  816a. 

[4]  Telegraph  ocmpanies  are  only  bound  to 
the  exercise  of  that  degree  of  diligence  which 
a  man  of  ordinary  prudence  would  use  un- 
der like  or  similar  circumstances.  They  must 
be  prompt  and  diligent,  it  is  true,  but  to 
demand  more  of  them  would  be  to  apply 
a  rule  which  would  result  sometimes,  if  not 
in  the  large  majority  of  cases,  In  oppression 
and  gross  injustice.  We  will  require  of  them 
their  full  duty,  but  no  more.  "If  the  plain- 
tiff has  lost,  he  has  not  been  injured,  as  it 
is  expressed  in  one  of  the  maxims  of  the 
law.*'  Gainey  v.  Telegraph  Co.,  136  N.  C 
261,  48  S.  E)<  653. 

[S]  There  was  some  question  as  to  the 
right  of  the  telephone  company  to  disclose 
the  contents  of  the  message  to  a  person  oth- 
er than  the  addressee.  This  could  not  be 
done  without  the  consent  of  the  sender  and 
the  sendee,  or  at  least  the  sender  or  the 
sendee,  depending  upon  the  nature  of  the 
message  or  the  terms  of  the  contract.  The 
telegraph  company  under  its  ordinary  con- 
tract is  not  required  to  telephone  a  message, 
as  it  would  impair  the  confidential  relations 
assumed,  but  it  can  agree  to  deliver  a  mes- 
sage in  this  manner.  37  Cyc.  1683 ;  Bella ms 
V.  Telegraph  Co.,  70  8.  C.  83,  49  S.  H.  12; 
Lyles  V.  Telegraph  Co.,  77  S.  C.  174,  57  S. 
B.  725,  12  Ia  R.  A.  (N.  S.)  534.  It  is  a  part 
of  the  undertaking  of  the  telegraph  company, 
with  respect  to  the  transmission  and  subse* 
quent  handling  of  the  message,  that  its  con- 
tents shall  not  be  disclosed  to  any  person 
whomsoever,  without  the  consent  of  either 
the  sender  or  addressee,  and,. if  it  does  di- 
vulge the  contents  without  being  released 
from  the  obligation  of  secrecy,  it  acts  at  its 
peril.  37  Cyc.  1684;  Cocke  v.  Telegraph  Co., 
84  Miss.  380,  36  South.  392.  Nor  has  the 
company  the  right  to  deliver  the  message,  es- 
pecially by  telephone,  which  necessarily  dis- 
closes Its  c(mtents,  to  one  not  the  agent  of  * 
the  addressee  to  receive  telegrams,  unless  he 
is  otherwise  expressly  or  impliedly  authorise- 
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ed  to  receive  It  W.  U.  Tel.  Co.  v.  Mitchell, 
91  Tex.  454,  44  S.  W.  274,  40  L.  R.  A.  209,  66 
Am.  St  Rep.  906.  We  should  carefully  dis- 
tinguish between  the  mode  of  delivery  in  re- 
spect to  telegrams  which  are  to  be  transmit- 
ted by  telephone  beyond  the  telegraph  com- 
pany's line  and  a  delivery  of  the  telegraph- 
ic message  itself  by  the  messenger  of  the 
transmitting  company.  Observing  the  dis- 
tinction will  reconcile  some,  apparently  con- 
flicting decisions.  In  this  case  the  telegraph 
company  performed  its  full  duty,  and  Is  not 
liable  to  the  plaintiff. 

[•]  There  is  a  stipulation  in  the  contract 
of  the  defendant  with  its  patrons  that  a 
claim  or  demand  in  writing  must  be  present- 
ed to  the  telegraph  company  within  60  days 
after  the  message  is  filed  for  transmission. 
We  have  held  this  provision  to  be  reasonable 
and  valid.  Sherrill  v.  Telegraph  Co.,  109  N. 
a  532,  14  S.  B.  94;  Lewis  v.  Telegraph  Co., 
117  N,  a  436,  23  S.  E.  319.  In  Sykes  v.  Tele- 
graph Co.,  150  N.  C.  431,  64  S.  El  177,  we 
said  that  ''the  validity  of  a  stipulation  as  to 
presenting  the  plaintiff's  claim  (in  writing) 
within  60  days  after  knowledge  of  the  nonde- 
livery of  the  message  has  been  received  by 
him  is  too  w^  settled  now  to  be  longer 
questioned" — citing  Jones  on  Telegraph  and 
Telephone  Companies,  p.  380,  §  395,  and 
quoting  therefrom  a  passage  of  the  text  giv- 
ing the  reasons  for  the  validity  of  this  term 
of  the  contract 

The  judge  was  right  in  nonsuiting  the 
plaintiff,  and  we  affirm  the  Judgment 

No  error. 


(156  N.  C.  56) 

G  A  SKINS  V.  HANCOCK. 

(Supreme  Court  of  North  Carolina.     Sept  27, 

1911.) 

1.  Nuisance  (§  3*)— Nuisance  Per  Se. 

An  automobile  is  not  a  nuisance  in  itself, 
but  its  use  must  be  negligent  to  make  the  own- 
er liable  for  resulting  oamages. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  §  3.*] 

2.  Highways  (§  184*)— Use  by  Automobile- 
Negligence. 

It  is  not  negligence  per  se  to  gp  on  public 
highways  and  cross  public  bridges  with  an  autO; 
mobile. 

[Ejd.  Note. — For  other  cases,  see  Highways, 
Dec.  Dig.  §  184.*] 

3.  Highways  (§  172*)— Use  vt  Automobile- 
Negligence. 

An  automobile  owner  must  take  notice  that 
sucih  machines  are  liable  to  scare  horses  along 
a  highway,  and  keep  a  proper  lookout  to  avoid 
injuries. 

[Bd.  Note.— I\)r  other  cases,  see  Highways, 
Dec.  Dig.  §  172.*1 

Appeal  from  Superior  Court  Craven  Coun- 
ty;   Ferguson,  Judge. 

Action  by  W.  L.  Gaskins  against  H.  S. 
Hancock.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 


W.  D.  Mclyer,  for  appellant  E.  M.  Green 
and  Guion  &  Guion,  for  appellee. 

CLARK,  C.  J.  According  to  plalntiff^s 
evidence,  he  was  driving  a  pair  of  mules 
across  Neuse  river  bridge,  a  structure  about 
a  mile  in  length  and  18  feet  wide,  perfect- 
ly straight.  A  few  yards  ahead  when  he 
first  drove  upon  the  bridge  the  defendant 
was  crossing  the  bridge  in  an  automobile, 
and  when  plaintiff  had  crossed  probably 
one-half  the  bridge,  going  at  the  rate  of 
about  three  miles  an  hour,  he  saw  defend- 
ant returning  and  coming  towards  him  at 
a  rate  of  speed  of  about  ten  miles  an  hour. 
His  mules  showed  signs  of  fright,  where- 
upon the  negfo  riding  with  him  on  the  back 
of  the  cart,  at  the  direction  of  plaintiff, 
Bignaledr  and  called  to  the  defendant,  when 
at  a  distance  of  about  40  yards,  requesting 
him  to  stop  his  machine.  He  came  on,  and, 
the  mules  becoming  uncontrollable,  plaintiff, 
an  old  man,  was  thrown  to  the  floor  of  the 
bridge  under  the  mules*  feet,  and  the  two 
wheels  of  the  double  horse  wagon,  with 
the  negro  upon  the  rear,  passed  over  and 
across  the  small  of  his  back,  from  which 
injury  he  sustained  great  suffering,  and  for 
several  months  was  disabled  to  labor. 

There  was  conflicting  evidence  as  to  the 
distance  at  which  the  plaintiff  signaled  the 
defendant,  and  also  the  speed  at  which  the 
automobile  was  traveling.  The  defendant's 
evidence  put  the  speed  at  less  than  five 
miles  an  hour,  while  the  plaintiff's  witness- 
es placed  it  at  more  than  that  The  de- 
fendant's testimony  was  that  he  could  not 
have  stopped  his  machine  sooner  without 
injury  to  occupants. 

The  Judge  read  to  the  Jury  the  statute 
regulating  the  operation  of  moving  vehicles 
in  the  use  of  highways  (Laws  1909,  c.  445, 
§§  9,  10,  11,  12),  and  gave  a  careful  charge 
in  accordance  therewith,  applying  the  law 
to  the  various  phases  of  the  facts  as  they 
might  be  found  by  the  Jury,  in  which  charge 
we  find  no  error. 

The  exception  as  to  the  form  of  the  Is- 
sues cannot  be  sustained,  as  upon  them 
every  phase  of  the  controversy  could  be,  and 
was,  fairly  submitted  to  the  Jury.  Humph- 
rey v..  Church,  109  N.  C.  137,  13  S.  EX  793, 
and  cases  there  cited.  The  exceptions  of 
the  defendant  are  largely  addressed  to  the 
refusal  of  the  court  to  grant  a  nonsuit  and 
refusal  to  instruct  the  Jury  to  answer  each 
of  the  Issues,  seriatim,  In  favor  of  the  de- 
fendant In  refusing  to  do  so  there  was 
no  error.  The  case  is  almost  entirely  one 
of  fact,  and  was  properly  submitted  to  the 
Jury,  who  evidently  gave  a  moderate  ver- 
dict The  Judge  cautioned  them  very  prc^ 
erly  that  they  were  to  give  only  compensa- 
tory damages,  and  nothing  by  way  of  pun- 
ishment 

[1-31  He   also    Instructed    them    that    an 
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automobile  is  not  a  nnisance  In  Itself,  and 
that  It  was  not  negligence  per  se  for  a  per- 
son to  nse  one  In  traveling  along  public 
highways  and  across  pnblic  bridges,  and 
that  the  owner  Is  liable  for  damages  only 
when  caused  by  his  negligence,  that  he  is 
required  to  take  notice  that  such  machines 
are  liable  to  scare  horses  along  the  high- 
way, and  he  should  keep  a  proper  lookout 
not  to  cause  any  injury  to  otbers  which 
could  be  avoided  by  proper  care  in  the  nse 
of  his  machine 
Mo  error. 

(166  N.  O.  68) 

GABROLL  T.  JAMES  et  aL 

fSapreme  Court  of  North  Carolina.     Sept.  27, 

1911.) 

1.  PUEADINO  (§  377*)— BUBDBN  OF  PbOOF— AD- 

lOTTED  FAcrrs. 

The  burden  was  not  upon  plaintiff  to  es- 
tablish a  fact  alleged  in  an  answer  and  admitted 
in  the  reply. 

[E2d.  Note.— -For  other  cases,  see  Pleading, 
Cent  Dig.  §|  122&-1231 ;   Dec.  Dig.  §  377.*] 

2.  Appeal  and  Ebbob  (|  1177*)-tAdmission 
op  bvidencis. 

Error  in  claim  and  delivery  proceedings  to 
recover  property  claimed  under  a  chattel  mort- 
ga^j  in  which  defendant  counterclaimed,  in  re- 
quiring plaintiff  to  show  that  a  certain  sum 
was  paid  by  plaintiff  from  the  proceeds  of  de- 
fendant's property  to  discharge  a  mortgage  at 
defendant's  request,  when  payment  of  such  sum 
was  admitted  by  the  pleadings,  requires  a  new 
trial  where  it  cannot  be  said  .from  the  record 
that  the  jury  have  not  already  allowed  such 
amount  to  plaintiff,  preventing  the  Supreme 
Court  from  crediting  it  upon  defendant  s  re- 
covery. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BrPCMr,  Cent  Dig.  ||  4597--4620;  Dec.  Dig.  f 
1177.*] 

Appeal  from  Superior  Court,  Carteret 
County;    Peebles,   Judge. 

Action  by  L.  C.  Carroll  against  Martha 
James  and  others,  administrators.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

This  is  an  action  to  recover  personal 
property  under  a  chattel  mortgage  executed 
by  Csesar  James,  who  is  dead.  The  prop- 
erty was  seized  under  claim  and  delivery 
proceedings  Issued  in  this  action,  and  de- 
livered to  the  plaintiff,  and  sold  by  him. 
The  defendants  are  the  administrator  of 
Caesar  James  and  his  grandson.  They  al- 
lege in  their  answer  that  a  part  of  the 
property  seized  was  not  embraced  in  the 
chattel  mortgage;  that  other  parts  of  the 
property  were  bought  by  the  plaintiff  at 
the  sale  under  the  mortgage  for  less  than 
its  value;  and  that  after  the  death  of  Cffisar 
James  the  plaintiff  took  into  his  possession 
and  sold  5,000  pounds  of  tobacco  belonging 
to  James;  and  that  he  retained  all  of  the 
proceeds  of  the  sale  of  the  tobacco,  except 
$112,  which  he  paid  Y.  Z.  &  A.  O.  Newberry 
at  the  request  of  the  defendants.    The  sum 


of  $112  paid  to  Newberry,  at  the  request 
of  the  defendants,  out  of  the  proceeds  of 
the  sale  of  the  tobacco,  was  due  on  an 
agricultural  lien,  executed  by  Caesar  James 
to  E.  H.  &  J.  A.  Meadows,  and  transferred 
by  them  to  Newberry.  There  was  a  con- 
troversy between  the  parties  as  to  the 
amount  of  property  that  went  into  the  hands 
of  the  plaintiff,  its  value,  and  as  to  the 
state  of  the  account  between  them.  Tbe 
plaintiff,  among  other  things,  contended  he 
was  entitled  to  charge  against  the  defend- 
ants the  sum  of  $112  paid  to  Newberry. 
The  court  charged  the  Jury  on  this  conten- 
tion as  follows:  "In  order  for  the  plaintiff 
to  get  credit  for  the  amount  of  the  Mead- 
ows mortgage,  it  was  incumbent  upon  him 
to  show  what  was  due  on  the  Meadows 
mortgage,  because  the  mortgage  was  an 
agricultural  lien.  It  was  a  promise  to  ad- 
vance so  much  money,  and  not  to  exceed  so 
much  money,  and,  when  the  plaintiff  saw 
fit  to  pay  on  the  Meadows  mortgage  $112  in 
order  to  sustain  that  payment,  it  was  nec- 
essary for  him  to  show  that  Meadows  had 
at  that  time  advanced  on  that  agricultural 
lien  $112,  Including  the  interest  that  was 
due.  There  was  no  interest  due  on  the 
Meadows  claim  until  November  1,  19Q8." 
Plaintiff  excepts.  There  was  a  verdict  and 
Judgment  for  the  defendants,  and  the  plain- 
tiff excepted  and  appealed. 

Simmons  &  Ward  and  C.  R.  Wheatley,  for 
appellant  Abernethy  &  Davis,  for  appel- 
lees. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  charge  of  his  honor  placing 
the  burden  on  the  plaintiff  to  prove  the  item 
of  $112  is  erroneous,  and  entitles  the  plain- 
tiff to  a  new  trial.  It  would  have  been 
correct  but  for  the  fact  that  the  defendants 
allege  in  their  answer  that  this  sum  was 
paid  by  the  plaintiff  out  of  the  proceeds  of 
the  sale  of  the  tobacco  at  the  request  of  the 
defendants,  and  the  plaintiff  admits  this  in 
his  reply. 

[1]  Being  a  fact  admitted  by  the  plead- 
ings, it  was  not  in  controversy,  and  the  bur- 
den was  not  on  the  plaintiff  to  establish 
it  The  error  was  the  result  of  an  inad- 
vertence, as  is  shown  by  the  statement 
made  by  the  presiding  Judge,  which  is  at- 
tached to  the  case  on  appeal.  He  says 
that  he  overlooked  the  answer  of  the  de- 
fendants as  to  the  $112,  and  that  his  atten- 
tion was  not  called  to  it 

[2]  As  the  item  is  admitted,  we  would 
direct  it  to  be  credited  on  the  amount  re- 
covered by  the  defendants,  instead  of  order- 
ing a  new  trial.  If  we  had  any  means  of  as- 
certaining the  decision  of  the  Jury  with  ref- 
erence to  It,  but  we  cannot  say  on  the 
record  that  it  has  not  already  been  allowed, 
and,  as  the  question  was  submitted  to  them 
erroneously,  we  must  order  a  new  trial. 

New  trial. 
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MANN  V.  GIBBP 


(Supreme  Court  of  North  Carolina.     Sept.  20, 

1911.) 

1.  Appeal  and  Ebbob  (|  70*)--Obdeb8  Ap- 
pealable. 

An  appeal  from  an  order  denying  a  motion 
to  dismiss  an  action  to  try  title  to  office  was 
premature  and  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  372;    Dec.  Dig.  {  70.*] 

2.  Drains  (§  17*)'-Dbainaoe  Commissionebs 
•—Appointment. 

General  Drainage  Law  (Laws  1909,  c  442) 
§  19,  provides  that,  after  a  drainage  district  is 
established,  the  court  shall  appoint  three  per- 
sons as  drainage  commissioners,  who  shall  first 
be  elected  by  a  majority  of  the  landowners^  and 
that  it  shall  appoint  those  receiving  a  majority 
of  the  votes.  Laws  1909,  c.  509,  authorizes  the 
establishment  of  a  particular  drainage  district 
by  the  state  board  of  education  and  certain 
landowners,  and  section  3  provides  that  two 
members  of  the  board  of  drainage  commission- 
ers provided  for  in  section  19  of  the  general 
drainage  law  shall  be  appointed  by  the  state 
board-  of  education  and  one  appointed  by  the 
court  before  which  the  petition  is  filed.  Held 
that,  even  if  an  actual  election  were  necessary 
under  section  19^  and  the  court  must  appoint 
those  as  commissioners  who  received  a  majority 
of  the  votes,  that  provision  is  not  applicable  to 
the  commissioner  appointed  by  the  court  under 
section  3;  the  reference  in  that  section  to  the 
general  drainage  law  being  only  to  indicate  the 
number  of  commissioners  and  the  nature  of 
their  duties,  and  not  how  they  shall  be  ap- 
pointed. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  §S  11,  12;    Dec.  Dig.  S  17.»] 

Appeal  from  Superior  Court,  Hyde  Coun- 
ty;   Allen,  Judge. 

Proceeding  by  the  State,  on  relation  of 
T.  C.  Mann,  against  T.  H.  B.  Gibbs,  to  de- 
termine title  to  office.  Defendant's  motion 
to  dismiss  the  action  was  denied,  and  he 
appeals.     Appeal   dismissed. 

This  action  Is  brought  to  determine  wheth- 
er the  relator,  Mann,  or  the  defendant, 
Gibbs,  Is  a  drainage  commissioner  in  the 
drainage  district  for  Mattamuskeet  Lake 
and  the  lands  adjoining  thereto.  The  rela- 
tor alleges  that  an  election  was  held  for 
drainage  commissioner  under  chapter  442, 
i  19,  Laws  of  1909;  that  he  and  the  de- 
fendant were  the  only  candidates  for  the 
position;  that  he  was  legally  elected;  that 
a  majority  of  the  votes  cast  were  In  favor 
of  the  defendant,  but  that  enough  of  these 
were  illegal  to  change  the  result;  that  the 
clerk  of  Hyde  county,  before  whom  the  peti- 
tion for  the  drainage  district  was  filed,  ap- 
pointed the  defendant  a  commissioner;  and 
that  he,  the  relator,  is  eligible  to  the  posi- 
tion and  entitled  thereto^  The  defendant 
denies  that  any  illegal  votes  were  cast  for 
him,  alleges  that  he  was  duly  elected,  and 
admits  that  he  has  been  appointed  by  the 
clerk,  under  section  3,  c.  509,  Laws  of  1909. 
The  defendant  moved  to  dismiss  the  action, 
and,  upon  the  denial  of  his  motion  excepted 
and  appealed. 


Mann  &  Jones  and  E.  F.  Aydlett,  for  ap- 
pellant J.  C.  B.  Ehringhaus  and  W.  M. 
Bond,  for  appellee. 

ALLEN,  J.  [1]  It  requires  no  citation 
of  authority  to  sustain  the  proposition  that 
the  appeal  is  premature  and  must  be  dis- 
missed; but  as  both  parties  request  it,  and 
much  expense  may  bd  saved  by  the  deter- 
mination of  the  right  of  the  relator  to  main- 
tain his  action,  If  he  sustains  his  allegation 
that  he  received  a  majority  of  the  legal  votes 
cast^  we  proceed  to  consider  It.  The  ques- 
tion involves  the  construction  of  section  19 
of  chapter  442  of  the  Laws  of  1909,  and 
section  3  of  chapter  509  of  the  Laws  of 
1909.  The  first  of  these  statutes  is  a  gen- 
eral law,  applicable  to  the  whole  state,  and 
is  for  the  establishment  of  drainage  districts 
upon  petition  filed  before  the  clerk;  while 
the  second  relates  to  a  particular  drainage 
district,  and  is  "An  act  to  authorize  the 
state  board  of  education  to  unite  with  cer- 
tain landowners  In  Hyde  county  In  establish- 
ing a  drainage  district.  Including  Mattamus- 
keet Lake  and  the  lands  adjacent  thereto." 
The  language  of  the  two  sections,  upon  which 
the  controversy  arises,  is  as  follows: 

Chapter  442,  §  19,  Laws  of  1909:  "After 
the  said  drainage  district  shall  have  been 
declared  established,  as  aforesaid,  and  the 
survey  and  plan  therefor  approved,  the  court 
shall  appoint  three  persons,  who  shall  be 
designated  as  the  board  of  drainage  commis- 
sioners. Such  drainage  commissioners  shall 
first  be  elected  by  the  owners  of  the  land 
within  the  drainage  or  levee  district,  or 
by  a  majority  of  same,  in  such  manner  as 
the  court  shall  prescribe.  The  court  shall 
appoint  those  receiving  a  majority  of  the 
votes.  If  any  one  or  more  of  such  pro- 
posed commissioners  shall  not  receive  a  vote 
of  a  majority  of  such  landowners  the  court 
shall  appoint  all  or  the  remainder  from 
among  those  voted  for  in  the  election.  Any 
vacancy  thereafter  occurring  shall  be  filled 
in  like  manner."    - 

Chapter  509,  S  3,  Laws  of  1909:  "Two 
members  of  the  board  of  drainage  commis- 
sioners provided  for  in  section  nineteen  of 
the  general  drainage  law  shall  be  appointed 
by  the  state  board  of  education  and  one 
appointed  by  the  court  before  which  the  pe- 
tition is  filed.  The  corporate  name  of  said 
district  shall  be  'Board  of  Drainage  Commis- 
sioners of  Mattamuskeet  District,'  and  the 
State  Treasurer  shall  be  the  ex  ofilcio  treas- 
urer of  said  board." 

The  contention  of  the  relator  is  that  the 
two  statutes  should  be  construed  together, 
and  that,  when  so  construed,  by  correct  in- 
terpretation, the  provisions  as  to  elections 
contained  in  the  first  are  applicable  to  ap- 
pointments made  by  the  clerk  under  the  sec- 
ond.   In  the  view  we  take  of  the  case.  It  is 
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not  necessary  to  pass  upon  the  effect  of  an 
election  under  section  19  of  cliapter  442; 
but  we  incline  to  the  opinion  that  it  is  rec- 
ommendatory in  its  nature  and  does  not 
confer  title.  There  is  an  absence  of  all  the 
usual  requirements  attending  elections  for 
general  or  special  purposes,  and  the  qualifi- 
cations of  an  elector  are  not  those  prescribed 
by  the  Ck>n8tit;ution.  The  owners  of  land 
within  the  district,  and  no  others,  are  enti- 
tled to  vote,  thereby  excluding  those  who 
are  not  landowners  from  the  right  to  vote, 
and  including  infants  and  married  women 
who  own  lands.  There  is  no  provision  for 
holding  an  election,  for  the  count  of  the  vote, 
for  returns,  or  for  declaring  the  result  We 
do  not  mean  that  no  election  can  be  held  un- 
der a  statute  unless  these  regulations  ap- 
pear, but  that  the  absence  of  them,  when 
takoi  in  connection  with  the  language  of 
the  act  and  its  purpose,  indicates  that  by 
an  election  was  meant  a  meeting  of  the 
landowners  and  an  expression  of  their  opin- 
ion, expecting  the  <derk  to  follow  it  The 
latter  part  of  section  19  adds  force  to  this 
view:  **If  any  one  or  more  of  such  proposed 
commissioners  shall  not  receive  the  vote  of 
a  majority  of  the  landowners,  the  court  shall 
appoint  all  or  the  remainder  from  those  vot^ 
ed  for  at  said  election" — thus  providing  for 
the  appointment  of  commissioners  who  are 
not  the  choice  of  a  majority. of  the  land- 
owners. 

[2]  If*  however,  it  be  conceded  that  an 
election  is  necessary  under  section  19  of 
chapter  442,  and  the  derk  must  appoint  one 
who  receives  a  majority  of  the  votes,  we 
are  of  opinion  that  this  provision  is  not  in- 
corporated in  section  8  of  chapter  509,  and 
is  not  applicable  thereto.  The  reference  to 
the  general  drainage  law  In  section  8  is  for 
the  purpose  of  indicating  the  number  of 
commissioners  and  the  nature  of  their  duties, 
and  not  to  designate  bow  they  shall  be  ap- 
pointed or  elected.  The  section  says,  without 
qualification,  that  two  of  the  commissioners 
shall  be  appointed  by  the  state  board  of  edu- 
cation and  one  by  the  derk.  If  it  had  been 
the  Intention  of  the  Legislature  for  the 
clerk  to  make  the  appointment  under  the 
proTisions  of  section  19,  it  would  have  been 
easy  to  add  to  the  power  conferred  on  the 
clerk,  "as  prescribed  in  section  19  of  chap- 
ter 442,"  and  not  leave  the  matter  to  con- 
jecture. 

There  was  a  reason  for  the  difference  in 
the  two  acts.  Under  the  first,  the  land- 
owners of  the  drainage  district  were  the  only 
parties  interested,  and  it  was  right  and  ad- 
visable that  their  choice  should  be  respect- 
ed in  the  selection  of  commissioners;  while 
under  the  second  the  state  board  of  educa- 
tion was  uniting  with  certain  landowners 
to  form  a  district  upon  the  understanding 
that  the  state  board  should  name  a  majority 


of  the  commissioners.  The  plan,  therefore, 
outlined  in  section  19,  could  not  be  applied 
to  the  new  scheme,  and  another  was  adopted. 

We  conclude  that  the  relator,  upon  the 
facts  submitted,  is  not  entitled  to  maintain 
his  action.  The  appeal  is  dismissed  as  pre- 
mature. 

Appeal  dismissed. 

(156  N.  C.  62) 

DB  BRUHL  V.  HOOD. 

(Supreme  Court  of  North  Carolina.     Sept  20, 

19110 

1.  Tbndeb  (§{  18,  24*)— Sufficiency— Requi- 
sites. 

To  constitute  a  valid  tender,  the  party  mak- 
ing it  must  allege  and  show  that  since  the  re- 
fusal of  acceptance  he  has  always  been  ready  to 
pay  the  same,  and  should  bring  the  amount  of 
the  tender  into  court. 

[Ed.  Note.— -For  other  cases,  see  Tender,  Cent 
Dig'  H  55-58,  67-75 ;   Dec.  Dig.  §i  18,  24.»] 

2.  Tender   (j  '24*)— Pleading— Sufficienot. 

A  plea  of  tender,  not  accompanied  by  a  de- 
posit of  the  money  in  court,  is  bad. 

[Ed.  Note.— For  other  cases,  see  Tender, 
Cent.  Dig.  SI  7^-81 ;   Dec.  Dig.  §  24.*] 

3.  Tender  (f  19*)— Effect  as  Admission  of 
Liability. 

In  an  action  to  enjoin  a  mortgagee  from 
selling  the  mortgaged  premises,  where  the  mort- 

Sagor  alleged  that  only  a  certain  amount  was 
ue  and  that  he  had  made  tender,  but  did  not 
deposit  the  money  in  court  and  the  mortgagee 
answered,  insisting  that  a  much  larger  sum  was 
due,  the  mortgagee  could  not  claim  the  amount 
of  the  tender,  where  upon  trial  the  jury  found 
a  less  amount  to  be  due,  as  the  tender  of  a 
laxger  amount  did  not  entitle  him  to  it,  or  de- 
prive the  court  of  the  right  to  ascertain  the  true 
amount 

[Ed.  Note.— For  other  cases,  see  Tender,  Gent. 
Dig.  8S  59-64;  Dec.  Dig.  f  19.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Ferguson,  Judge. 

Action  by  a  J.  De  Bruhl  against  J.  T. 
HflkML  From  a  judgment  for  plaintiff;  de- 
fendant appeals.    Affirmed. 

Guion  ft  Gulon,  for  appellant  Moore  & 
Dunn,  for  appellee. 

WALKBR,  J.  nils  action  was  biouglit  to 
enjoin  the  defendant  from  selling  certain 
property  under  i)owers  of  sale  contained  in 
two  mortgages,  originally  executed  by  plain- 
tiff to  Mrs.  Sophia  B.  Duffy  and  the  dti- 
sens*  Bank  of  Newborn,  to  secure  notes  of 
the  plaintiff,  and  by  them  sold  and  transfer- 
red to  the  defendant  It  is  alleged  In  the 
complaint  that  several  cash  payments  were 
made  upon  said  Indebtedness  by  the  plain- 
tiff, which,  with  the  proceeds  of  certain  tim- 
ber cut  from  the  land  and  received  by  the  de- 
fendant, which,  by  reason  of  the  contract 
between  the  parties,  should  have  been  ap- 
plied to  the  debt,  have  reduced  the  amount 
thereof  to  $278.68,  which  sum  was  tendered 
by  the  plaintiff  to  the  defendant,  who  re- 
1  fused  to  accept  the  same. 
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[1]  No  money  was  deposited  in  court  in 
order  to  keep  the  tender  good.  It  is  the  uni- 
versal rule  that,  in  order  to  constitute  a 
ralid  and  effectual  tender,  the  party  who 
makes  it  must  allege  and  show  that  since 
the  refusal  to  accept  the  money  he  has  al- 
ways been  ready  to  pay  the  same,  and  must 
bring  the  amount  of  the  tender  into  court; 
and  it  has  been  said  that  he  should  take  a 
rule  on  the  plaintiff,  or  party  to  whom  the 
debt  is  due,  to  accept  the  same  or  proceed 
at  his  peril.  Cope  v.  Bryson,  60  N.  0.  112. 
In  Bissell  v.  Heyward,  96  U.  S.  580,  24  Lu 
E3d.  678,  it  was  said,  with  reference  to  a  suf- 
ficient tender:  *'To  have  the  effect  of  stop- 
ping interest  or  costs,  a  tender  must  be  kept 
good;  and  it  ceases  to  have  the  effect  when 
the  money  is  used  by  the  debtor  for  other 
purposes." 

[2]  A  plea  of  tender,  not  accompanied  by 
profert  in  curiam,  is  bad.     Soper  v.  Jones, 

56  Md.  503.  The  subject  is  ^ully  discussed 
in  Parker  v.  Beasley,  116  N.  C.  1,  21  S.  E. 
955,  33  L.  R.  A.  231,  with  ample  reference 
to  the  authorities.  Justice  Allen,  in  a  very 
recent  case  decided  by  this  court  (Lee  v.  Man- 
ley,  154  N.  C.  244,  70  S.  E.  385).  adopts  the 
statement  of  Wilde,  C.  J.,  in  Dixon  v.  Clark, 

57  EI  C.  Ia  R-  376,  as  follows:  "The  princi- 
ple of  the  plea  of  tender,  in  our  apprehen- 
sion, is  that  the  defendant  has  been  always 
ready  (toujours  prist)  to  perform  entirely 
the  contract  on  which  the  action  is  founded, 
and  that  he  did  perform  it,  as  far  as  he  was 
able,  by  tendering  the  requisite  money;  the 
plaintiff  himself  precluding  a  complete  per- 
formance by  refusing  to  receive  it  And  as, 
in  ordinary  cases,  the  debt  Is  not  discharg- 
ed by  such  tender  and  refusal,  the  plea  must 
not  only  go  on  to  allege  that  the  defendant 
is  still  ready  (uncore  prist),  but  must  be  ac- 
companied by  a  profert  in  curiam  of  the 
money  tendered."  The  case  of  Dixon  v. 
CSark  was  cited  with  approval,  also,  in  Bank 
v.  Davidson,  70  N.  O.  122. 

[31  The  defendant  in  his  answer  insisted 
that  the  amount  due  upon  the  indebtedness 
secured  by  the  mortgages  was  not  $273.68, 
as  alleged  by  the  plaintiff,  but  a  much  lar- 
ger sum,  to  wit,  $1,180.06,  and  demanded  the 
payment  of  that  amount  The  Jury  found 
that  the  true  sum  was  neither  of  the  said 
amounts,  but  $203.  It  was  urged  by  the 
defendant  in  the  court  below  that  this  ver- 
dict was  erroneous,  as  he  was  entitled  to  re- 
cover at  least  $278.68,  the  amount  of  the 
tender.  We  do  not  see  upon  what  ground 
any  such  claim  can  be  based.  The  tender 
was  rejected,  and,  as  the  money  was  not  paid 
into  court,  it  left  the  matter  open  and  at 
large,  the  same  as  if  no  sudi  tender  had  been 
made.  The  defendant  should  have  taken  the 
money  when  it  was  tendered,  if  he  wished 
to  avail  himself  of  the  tender.  It  is  now 
too  late  for  him  to  get  the  benefit  of  the 


same.  The  law  will  not  compel  the  plaintiff 
to  renew  his  tender,  so  that  the  defendant 
who  has  submitted  his  cause  to  the  jury  and 
been  defeated  in  his  contention,  may  have 
another  chance  to  accept  it  This  would  be 
giving  him  two  chances,  to  which  he  is  not 
entitled,  either  in  law  or  equity.  Good  faith 
requires  that  he  be  made  to  abide  by  his  first 
decision.  The  fact  that  a  greater  sum  was 
tendered  than  was  actually  due  did  not  en- 
title the  defendant  to  that  sum  if  he  rejected 
the  offer,  so  as  to  prevent  the  court  from 
ascertaining  the  true  amount  for  which  judg- 
ment should  be  given.  In  Glos  v.  Goodrich, 
175  111.  20,  51  N.  B.  643,  the  court  in  dealing 
with  a  similar  question,  said:  "The  objection 
that  the  sum  of  $30  was  tendered,  and  the 
decree  only  required  the  payment  of  $25.50^ 
cannot  be  held  well  taken,  because  in  a  chan- 
cery proceeding  the  offer  to  bring  the  money 
into  court  and  abide  by  the  order  of  the 
court  as  to  its  payment  is  a  sufficient  tender, 
and,  being  Incorporated  in  the  bill,  the  court 
may  find  the  actual  amount  due,  and  require 
that  sum  to  be  paid,  and  Is  not  required  to 
find  a  greater'  amount  due  than  actually  ex- 
ists, because  a  tender  for  such  greater  sum 
had  theretofore  been  made." 

We  see  from  this  case  that  even  when  the 
tender  was  held  to  be  good  and  continuing, 
by  reason  of  what  was  said  to  be  equivalent 
to  actual  payment  into  court  the  court  has 
the  right  to  find  the  correct  amount  and  en- 
ter judgment  for  it  and  not  for  the  larger 
amount  which  was  tendered;  and  a  fortiori 
this  can  be  done  when  the  tender  was  made 
out  of  court  and  under  the  circumstances 
stated  in  this  case.  In  Abel  v.  Opel,  24  Ind. 
250,  th6  court  held  that  while  a  tender  is  an 
admission  of  the  amount  due  upon  the  debt 
it  is  not  conclusive,  no  more  than  any  other 
admission  of  fact  and  does  not  preclude  the 
court  from  Inquiring  as  to  the  true  amount; 
nor  does  it  exclude  the  consideration  of  all 
other  evidence  upon  the  subject  and,  further, 
that  if  too  much  has  been  tendered,  no  obli- 
gation arises  to  pay  the  larger  sum  or  to 
keep  the  tender  good  at  that  amount  That 
case  was  very  much  like  this.  The  mort» 
gagor  tendered  $1,440,  when  only  the  sum  of 
$1,309  was  found  to  be  due,  and  it  was  held 
proper  to  enter  judgment  for  the  smaller 
amount  notwithstanding  the  tender.  See, 
also,  28  Am.  &  Eng.  Enc  pp.  15  and  16,  tltle^ 
"Tender  as  Admission  of  Liability." 

Tbe  jury  have  decided  against  the  defend- 
ant mortgagee  (who  was  oppressively  de- 
manding far  more  than  he  was  justly  enti- 
tled to  recover),  and  upon  evidence,  as  we 
think,  sufficient  to  sustain  the  verdict  and 
there  was  no  error  committed  during  the 
trial  which  invalidates  that  verdict  Wa 
therefore  affirm  the  judgment 

No  error. 


N.a) 
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WHITFORD  T.  NORTH  STATE  LIFE  INS. 

CO. 

(Snpreme  Ck>art  of  North  Oarolina.     Sept  20, 

1911.) 

ExEGUTOBS   AND   Administbatobs    (f   436*)— 

Action  by  Exbcutob— Vbwue. 

Where  a  cause  of  action  in  a  complaint 
by^  an  administrator  is  not  one  which  must  be 
tried  in  the  county  in  which  the  subject  of  the 
action  is  situated,  as  provided  by  Revisal  1906, 
S  419,  nor  one  to  be  tried  in  the  county  where 
the  cause  arose  within  section  420,  and  section 
421,  relating  to  venue  in  actions  brought 
against  administrators,  does  not  provide  for 
actions  by  administrators,  the  administrator  in 
the  action  in  question  was  party  plaintiff,  au- 
thorizing the  action  to  be  brought  in  the  county 
of  his  residence  under  Revisal  1905,  §  424. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  §  436.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Ferguson,  Judge. 

Action  by  G.  A-  Whltford,  as  administra- 
tor of  the  estate  of  W.  B.  Burgess,  deceased, 
against  the  North  State  Life  Insurance  Com- 
pany. Motion  for  change  of  venue  was  al- 
lowed, and  the  plaintiff  excepted  and  appeals. 
Reversed. 

The  admitted  facts  are:  (1)  The  plaintiff 
l8  6.  A.  Whltford,  administrator  of  W.  B. 
Burgess.  (2)  The  defendant  is  a  domestic 
corporation,  whose  principal  place  of  busi- 
ness is  In  Lenoir  county.  (3)  The  action  Is 
to  recover  the  amount  of  a  life  Insurance 
policy.  (4)  The  Intestate  Burgess  was  a  resi- 
dent of  Lenoir  county  at  the  time  of  his 
death.  (5)  The  plaintiff  qualified  as  admin- 
istrator in  Lenoir  county.  (6)  The  plaintiff 
G.  A.  Whltford,  Is  a  resident  of  Craven  coun- 
ty. The  motion  was  allowed,  and  the  plain- 
tiff excepted  and  api>ealed. 

Gulon  &  Guion,  for  appellant  Rouse  & 
Land,  for  appellee. 

ALLDN,  J.  The  cause  of  action  alleged 
In  the  complaint  is  not  one  of  those  provided 
for  in  section  419.  Revisal  1905,  which  must 
be  tried  in  the  county  "in  which  the  subject 
of  the  action,  or  some  part  thereof  Is  situat- 
ed," nor  Is  it  one  of  those  mentioned  In 
section  420,  Revisal  1905,  which  are  to  be 
tried  In  the  county  •'where  the  cause  or  some 
part  thereof  arose."  The  section  requlrinc: 
actions  against  administrators  to  be  Institut- 
ed In  the  county  where  the  bond  of  the  ad- 
ministrator is  given  has  no  application,  be- 
cause this  Is  not  an  action  against  an  ad- 
ministrator, but  one  brought  by  him. 

As  no  provision  Is  made  elsewhere  as  to 
the  place  of  trials  of  actions  Instituted  by 
administrators,  it  follows  that  the  contro- 
versy between  the  plaintiff  and  the  defendant 
is  dependent  upon  the  construction  of  that 
part  of  section  424,  Revisal  1905,  saying:  "In 


all  other  cases  the  action  shall  be  tried  in 
the  county,  In  which  the  plaintiffs  or  ttie 
defendants,  or  any  of  them,  shall  reside  at 
the  commencement  of  the  action." 

The  question  Is  settled  when  we  determine 
who  are  the  parties  to  the  record,  because, 
If  G.  A.  Whltford  is  the  party  plaintiff,  he 
is  a  resident  of  Craven,  and  entitled  to  sue 
there.  In  our  opinion,  by  proper  construc- 
tion of  section  424,  in  connection  with  section 
421,  he  is  the  party  plaintiff,  and  the  addi- 
tion of  "administrator  of  W.  B.  Burgess"  to 
his  name  is  merely  descriptive  of  his  title, 
or  the  capacity  in  which  he  sues.  If  this  is 
not  the  correct  view,  and  it  was  the  inten- 
tion of  the  Legislature  that  the  place  where 
letters  of  administration  were  taken  out 
should  determine  the  residence  of  the  admin- 
istrator, why  is  it  that  provision  was  not 
made  in  section  421  for  actions  by  admin- 
istrators as  well  as  for  actions  against  them? 
The  clear  Inference  from  the  last  section  Is 
that  it  was  the  purpose  of  the  Legislature  to 
malce  a  distinction  between  actions  by  and 
against  administrators,  and  when  it  is  said 
that  actions  against  administrators  shall  be 
brought  in  the  county  where  the  bond  is 
filed,  and  nothing  is  said  as  to  actions  by 
administrators,  it  excludes  the  idea  that  ac- 
tions instituted  by  the  administrator  are 
necessarily  to  be  brought  In  the  county  in 
which  letters  are  granted. 

The  case  of  Ranlcln  v.  Allison,  64  N.  C.  674, 
seems  to  be  in  accord  with  this  view.  In 
that  case  the  action  was  brought  in  Cald- 
well county  in  the  name-  of  Jesse  Rankin, 
guardian  of  John  S.  McRorie,  against  two 
defendants,  one  of  whom  was  a  nonresident 
of  the  state,  and  the  other  a  resident  of  Ire- 
dell county.  The  answer  alleged  that  John 
S.  McRorle  was  a  resident  of  Iredell  county 
at  the  commencement  of  the  action.  The 
court  treats  the  answer  as  an  application  for 
removal,  and  says:  "We  might  regard  the 
answer  In  this  case  as  such  an  application: 
but  then  it  does  not  allege  that  Rankin,  the 
plaintiff  of  record,  resides  In  Iredell  county, 
and  consequently,  as  for  such  a  purpose  the 
court  can  only  look  to  the  parties  of  record, 
it  could  not  be  allowed."  Here  there  is  a 
direct  statement  that  the  court  can  only  look 
nt  the  parties  of  record  in  deciding  where 
the  action  shall  be  tried,  and  that  Rankin, 
although  suing  as  guardian  of  John  S.  Mc- 
Rorie, was  the  plaintiff  of  record.  The  same 
rule  is  stated  in  18  Cyc.  p.  912,  as  follows: 
"Actions  whldi  are  transitory  and  not  local 
in  their  nature  need  not  be  brought  by  a 
personal  representative  in  the  county  where 
the  estate  is  being  administered." 

We  conclude  that  the  order  of  i^moyal 
was  erroneous,  and  It  is  reversed. 

Reversed. 


«For«ciMr 
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NICHOLSON  tt  al.  v.   BXJBBKA  LUMBER 

CO- 

(Supreme  Court  of  North  Carolina.     Sept  27, 

1911.) 

L  EVIDBNOS  (§  372*)-- DOCUMBNTABT  EVI- 
DENCE —  Ancient  Wbitings  —  Authenti- 
cation. 

Ancient  documents,  relevant  to  the  inquiry, 
purporting  to  be  30  years  old  or  more,  and  pro- 
duced from  a  proper  custody,  are  admissible  in 
evidence  without  proof  of  the  signature,  and, 
if  offered  as  a  muniment  of  title,  without  evi- 
dence of  possession  or  occupation  under  tlie 
aocument ;  but  the  presence  or  absence  of  occu- 
pation may  be  considered  by  the  jury  after 
their  admission,  for  the  presumption  as  to  the 
authenticity  of  an  ancient  document  is  rebut- 
table. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f §  1613-1627 ;   Dec  Dig.  $  372.*] 

2.  Evidence   (S   474*)— Opinion    S^riDBNCE— 

COMPABISON   OF  HaNDWBITING. 

Any  witness  who,  in  the  ordinary  course 
of  business,  has  seen  a  person  write  or  received 
his  writing,  may  pye  his  opinion  as  to  the  gen- 
uineness 01  certain  writing,  and  a  witness  who 
in  the  course  of  his  duty  had  had  occasion  to 
note  the  handwriting  in  other  ancient  docu- 
ments entirely  free  from  suspicion  may  testify 
as  to  the  authenticity  of  the  signature  to  an 
ancient  document  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  $§  2010-2213;    Dec.  Dig.  f  474.*] 

3.  Tbial  (§  307*)— Taking  Papebs  to  Jubt 
Room  —  Handwbiting  —  Coupabison    bt 

JUBY. 

Writings  whose  authenticity  is  disputed 
may  not  be  taken  by  the  jury  to  their  room, 
and  inspected  and  compared  during  their  delib- 
erations. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  732-737 ;    Dec  Dig.  S  307.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  J.  S.  Adams,  Judge. 

Trespass  by  P.  A.  Nicholson  and  another 
against  the  Eureka  Lumber  Company.  There 
was  a  Judgment  for  defendant,  to  which 
plaintiffs  excepted  and  appealed.  Reversed, 
and  new  trial  ordered. 

Nicholson  &  Daniel,  for  appellants.  Wiley 
C.  Rodman,  for  appellee. 

HOKE,  J.  On  the  trial  It  appeared  that 
both  parties  claimed  under  Ruel  Windley, 
deceased,  who  by  his  last  will  and  testament, 
bearing  date  in  1854,  made  disposition  of 
certain  real  estate  as  follows: 

*'I  give  and  devise  to  my  two  grandsons, 
QeoTge  C.  Respess  and  John  B.  Respess,  all 
of  my  river  shore  lands,  lying  on  the  North 
side  of  Pamlico  River  and  known  as  the 
William  Windley,  deceased,  lands  excepting 
one  hundred  acres  which  I  shall  lend  to 
Ruel  W.  Jordan  and  given  to  his  children, 
and  also  except  one  hundred  acres  which  I 
shall  give  to  my  friend,  James  Windley,  and 
the  rest  of  the  said  tract  to  be  equally  divid- 
ed betwe^i  the  said  George  and  John  B. 
Respess. 

"Item  2.  I  give  and  bequeath  to  my  friend 
and  relative,  James  Windley,  for  favors  done 


me  by  him,  the  following  tract  of  land  lying 
near  the  waters  of  old  Town  Creek  and  be- 
ginning at  or  near  the  head  of  Ash  Branch 
at  an  oak,  and  from  thence  south  80  east 
17  poles  to  A  corner;  thence  with  William 
Windley's  own  line  east  one  hundred  and 
twenty-nine  poles  to  a  corner;  thence  north 
15  west  66  poles  to  a  comer  stake  In  the 
Savannah;  thence  north  76  west  160  poles 
to  a  corner;  thence  south  10  east  16  poles  to 
said  Ash  Branch,  and  then  to  beginning. 
Containing  one  hundred  acres  more  or  less, 
and  was  patented  by  William  Windley,  de- 
ceased, to  have  and  to  hold  to  him  and  his 
heirs  in  fee  simple  forever." 

Plaintiff  claimed  the  100  acres  devised  in 
this  will  to  James  Windley  under  a  deed 
from  a  surviving  child  and  one  of  the  dev- 
isees of  said  James,  and  defendant  claimed 
under  a  deed  from  the  said  John  B.  Respess, 
to  whom  the  said  George  Respess,  codevisee 
had  conveyed  his  interest,  and  which  said 
deed  purported  to  convey  the  land  devised 
to  John  B.  and  George  Respess,  under  said 
will  of  Ruel  Windley,  and,  on  matters  rele- 
vant to  this  appeal,  the  issue  as  to  title  was 
made  to  depend  largely  on  the  correct  loca- 
tion of  this  devise  of  100  acres  to  James 
Windley,  defendant  alleging  that  plaintiff 
had  failed  to  locate  the  said  land  at  all,  and 
that  any  correct  location  of  same,  if  made, 
would  not  include  the  locus  in  quo. 

[1]  On  this  question  of  location  there  was 
evidence  on  part  of  plaintiff  tending  to  fix 
the  beginning  comer  of  the  100  acres  as  a 
certain  '*oak  at  or  near  the  head  of  Ash 
branch"  as  called  for  in  the  devise  and  sub- 
sequent deeds,  and  that  the  placing  as  con- 
tended for  would  result  in  locating  this  land 
so  as  to  Include  the  locus  in  quo,  and,  in 
rebuttal  of  this  testimony,  defendant  offered, 
and  same  was  received  in  evidence  over 
plaintiff's  objection,  a  certificate  of  survey 
for  a  land  warrant  and  grant  to  Calvin 
Windley  for  200  acres  of  land  in  Beaufovt 
county.  This  certificate  bearing  date,  or  pur- 
porting  to  bear  date,  in  1841,  contained  a 
plat  of  land,  with  courses  and  distances,  and 
was  signed  by  Ruel  Windley,  surveyor  and 
also  the  chainbearers,  was  without  erasures 
or  Interlineations  of  any  kind,  and,  as  we 
understand  the  record,  was  the  plat  and  sur- 
vey accompanying  a  grant  to  Calvin  Windley, 
of  same  date,  for  a  tract  of  land  in  that 
neighborhood  of  the  quantity  stated,  and  was 
produced  from  the  proper  custody.  This  plat 
was  Introduced  because  it  apparently  showed 
a  placing  of  Ash  branch  entirely  different 
from  that  claimed  by  plaintiff,  and  tending 
to  show  that  a  correct  location  of  the  100 
acres  would  not  cover  the  locus  in  quo.  Be- 
fore the  same  was  admitted,  John  B.  Respess, 
Jr.,  a  witness  for  defendant,  testified  as 
follows:  **Q.  Do  you  know  Ruel  Windley's 
handwriting?  A.  I  know  it  in  tbis  way: 
He  raised  my  father,  and  was  very  much 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  RepY  Indexee- 


N.  a) 


NICHOIiSON  V.  EUBEKA  LUMBER  00. 


87 


devoted  to  him,  and  often  in  looking  over 
bis  papera,  whicb  I  have  now,  my  father 
wonld  show  me,  and  say,  'This  is  grand- 
father's signature.'  Q.  Have  yon  seen  a 
great  deal  of  that  writing?  A.  Tes»  sir. 
Since  I  have  been  surveying  I  have  seen 
quite  a  lot  of  it  By  family  reputation,  my 
great-grandfather  was  a  surveyor,  and  my 
father  was  a  surveyor."  A  small  map,  mark- 
ed "A,"  was  handed  to  witness,  and  he  was 
asked:  "Q.  Whose  handwriting  Is  this,  if 
you  know?  A.  That  is  Ruel  Wlndley's  from 
the  source  of  information  that  I  have.  By 
the  Court:  Q.  Do  you  mean  to  say  that 
somebody  told  you  that  that  identical  paper 
was  ha  Ruel  Windley's  own  handwriting? 
A  Not  this  one.  By  Counsel  for  Defendant: 
Q.  From  the  wrjting  you  have  seen  purport- 
ing to  have  been  written  by  Ruel  Windley  is 
that,  or  is  it  not,  his  handwriting?  A  Yes, 
sir;    that  is  his  handwriting." 

On  these  facts  and  accompanying  testimo- 
ny, we  are  of  opinion  that  the  plat  with  the 
certificate  was  properly  received  in  evidence, 
being  admissible  as  an  ancient  document,  and 
also  by  reason  of  competent  testimony  tend- 
ing to  show  that  the  certificate  Just  below 
the  plat  and  giving  the  comers  of  same  was 
signed  or  subscribed  in  the  handwriting  of 
Ruel  Windley,  deceased.  It  is  well  estab- 
lished that  ancient  documents — ^that  is,  docu- 
ments relevant  to  the  Inquiry  and  bearing 
date  or  purporting  to  bear  date  at  or  before 
a  period  of  30  years  prior  to  the  time  the 
same  are  offered  in  evidence — ^prove  them- 
selves; that  is,  they  are  admissible  in  evi- 
dence without  the  ordinary  requirements  as 
to  proof  of  execution  or  as  to  handwriting, 
the  recognized  limitation  being  that  they 
should  be  produced  from  proper  or  a  natural 
custody  and  be  free  from  suspicious  circum- 
stances, indicative  of  fraud,  or  invalidity 
(McKelvey  on  Evidence  [2d  Ed.]  p.  440); 
these  preliminary  requirements  being  for  the 
determination  of  the  court.  The  principle  is 
stated  in  Stephen's  Digest  of  the  Law  of  EM- 
dence,  as  follows:  "Where  any  document 
purporting  to  be  30  years  old  is  produced 
from  any  custody  which  the  judge  in  the 
particular  case  considers  proper,  it  is  pre- 
sumed that  the  signature  and  every  other 
part  of  such  document  which  purports  to 
be  in  the  handwriting  of  any  particular  per- 
son is  in  that  person's  handwriting,  an^, 
in  the  case  of  a  document  executed  or  attest- 
ed, that  it  was  duly  executed  and  attested 
by  the  persons  by  whom  it  purports  to  be 
executed  and  attested,  and  the  attestation  or 
execution  need  not  be  proved,  even  if  the  at- 
testing witness  is  alive  and  in  court  Docu- 
ments are  said  to  be  In  proper  custody  if 
they  are  in  the  place  in  which,  and  under 
the  care  of  the  person  with  whom,  they 
would  naturally  be,  but  no  custody  is  improp- 
fit  if  it  is  proved  to  have  had  a  legitimate 
origin,  or  if  the  circumstances  of  the  par- 
ticular case  are  such  as  to  render  such  an 
origin  probable.**  | 


This  statement,  copied  with  approval  In  2 
Elliott  on  E^vidence,  f  431,  will  be  found  very 
generally  sustained,  and  applies,  except  where 
modified  or  restricted  by  statute,  not  only  to 
deeds,  but  to  wills,  leases,  letters,  records, 
contracts,  maps,  certificates,  and  all  other 
writings  which  are  relevant  to  the  inquiry 
and  may  need  authentication.  3  Wigmore, 
I  2149;  2  Elliott  |  1333;  Starkie  on  Evi- 
dence, t  521  et  seq. ;  2  A  &  E.  p.  322.  Where 
such  a  document  is  offered  as  a  muniment 
of  title,  it  was  formerly  held  that  it  should 
be  fortified  by  some  evidence  of  possession 
or  occupation  under  and  consistent  with  the 
purport  of  the  instrument  a  position  referred 
to  as  prevailing  in  Plummer  v.  Baskerville, 
36  N.  C.  252-269,  but  the  view  which  now 
more  generally  obtains  does  not  seem  to 
make  this  evidence  of  cotemporaneous  or 
accompanying  occupation  a  necessary  re- 
quirement to  the  introduction  of  the  paper, 
but  its  presence  or  absence  is  a  relevant  cir- 
cumstance for  the  consideration  of  the  jury 
after  the  same  has  been  received  in  evidence; 
the  presomption  as  to  the  authenticity  of  an 
ancient  document  being  a  rebuttable  one. 
McKelvey  on  Evidence,  p.  441;  Wigmore  on 
Evidence,  |  2441;  Starkie  on  Evidence,  S 
524;   Wharton,  Law  of  Evidence,  1358,  1359. 

[2]  Again,  as  stated,  we  think  the  testimo- 
ny of  John  B.  Respess,  concerning  the  docu- 
ment, would  require  that  the  same  be  re- 
ceived in  evidence.  While  the  doctrine  of 
opinion  evidence,  by  what  is  In  strictness 
termed  a  ''comparison  of  handwriting,"  as  a 
rule,  is  only  permitted  in  this  state  in  the 
case  of  expert  witnesses,  and  then  in  a  re- 
stricted line  of  cases,  as  shown  in  Tunstall 
V.  Cobb,  109  N.  C.  316,  14  S.  E.  28,  and  Yates 
V.  Tates,  76  N.  C.  142,  a  witness,  expert  or 
other,  who  has  acquired  knowledge  and 
formed  an  opinion  as  to  the  character  of  a 
person's  handwriting  trom  having  seen  such 
person  write,  or  from  having,  in  the  ordinary 
course  of  buslnesa,  seen  writings  purporting 
to  be  his,  and  which  he  has  acknowledged 
or  upon  which  he  has  acted  or  been  charged, 
as  in  the  case  of  business  correspondence, 
etc.,  may  give  such  opinion  in  evidence  when 
a  relevant  circumstance.  Pope  v.  Askew,  23 
N,  C.  16,  35  Am.  Dec.  729;  Stephen  on  Evi- 
dence, p.  98;  Abbott's  Trial  Evidence,  pp. 
485,  486.  And  the  position  excluding  proof 
of  handwriting  by  comparison  is  now  so  far 
relaxed  with  us  that  although  a  jury  is  not 
allowed  to  make  comparisons  for  themselves 
(Fuller  V.  Fox,  101  N.  O.  119.  7  S.  E.  589, 
9  Am.  St  Rep.  27),  a  witness,  expert  or  not 
who  has  been  properly  allowed  to  express  an 
opinion  as  to  the  handwriting  of  a  given 
paper,  on  being  shown  a  writing  admitted  to 
be  genuine  may  "show  the  two  papers  to 
the  jury,  and,  by  making  comparisons  be- 
tween them,  explain  and  point  out  to  the 
jury  the  similarity  or  difference  between  the 
two."  Martin  v.  Knight,  147  N.  C.  564,  61 
S.  E.  447.  And  the  means  of  acquiring  the 
requisite  knowledge  to  enable  one  to  form 
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and  express  an  opinion  as  to  handwriting  has 
in  case  of  ancient  documents  and  of  necessity 
been  extended  to  Include  a  witness  who,  in 
the  course  of  his  duty,  has  had  full  oppor- 
tunity'and  frequent  occasion  to  observe  and 
note  the  handwriting  in  other  ancient  docu- 
ments, entirely  free  from  suspicion,  and 
states  that  he  has  thus  been  enabled  to  form 
a  satisfactory  opinion  as  to  the  handwriting 
of  the  ancient  document  in  question.  3  Tay- 
lor's Evidence,  Amer.  notes,  1229,  21 ;  Cham- 
berlayne.  Best  on  Evidence,  p.  231;  Starkieon 
Evidence,  §  521.  Writers  on  evidence  usually 
refer  to  such  testimony  as  coming  only  from 
expert  witnesses,  but  we  doubt  if  an  ex- 
amination of  the  decisions  would  Justify  the 
statement  The  opinions  in  these  cases,  so 
far  as  examined,  seem  rather  to  lay  stress 
on  the  fact  as  stated  that  the  witness  had 
charge  and  custody  of  numbers  of  documents, 
with  full  opportunity  and  frequent  occasion 
to  examine  them,  rather  than  the  fact  that 
a  witness  was  in  strictness  and  technically 
an  expert  The  Fitzwalter-Peerage  Case,  10 
C.  &  F.  Rep.  p.  193;  Cantey  v.  Piatt,  2  Mc- 
Cord  (S.  C.)  260;  Sweigart  v.  Richards,  8  Pa. 
436;  Jackson  v.  Brooks,  8  Wend.  (N.  Y.)  426. 
In  this  last  case  the  doctrine  is  stated  as 
follows:  "Where  witnesses  to  ancient  writ- 
ings are  dead,  and  such  a  period  of  time  has 
elapsed  since  the  execution  of  the  instru- 
ments that  no  person  can  be  presumed  to  be 
living  who  can  testify  to  the  handwriting  of 
the  parties  or  witnesses,  evidence  by  a  wit- 
ness verifying  the  signatures  of  the  parties 
and  witnesses  is  admissible,  although  his 
knowledge  of  such  genuineness  is  derived 
solely  from  an  inspection  of  other  ancient 
writings  having  the  same  signatures,  which 
have  been  treated  and  preserved  as  muni- 
ments of  title  to  estates."  And,  generally, 
on  the  question  of  the  admissibility  of  this 
evidence,  Tuttle  v.  Rainey,  98  N.  C.  513,  4  S. 
B.  475;  Strother  v.  Lucas,  31  U.  S.  763,  8 
L.  Ed.  573;  Hogans  v.  Carruth,  19  Pla.  84; 
Floyd  V.  Tewksbury,  129  Mass.  362. 

A  proper  application  of  these  authorities 
fully  support  the  ruling  of  the  court  in  ad- 
mitting the  certificate  and  plat  in  question, 
and,  as  stated,  on  both  grounds:  (1)  It  was 
an  ancient  document  produced  from  a  cus- 
tody both  reasonable  and  natural,  and  ap- 
parently without  any  fact  or  suggestion  cast- 
ing doubt  or  suspicion  upon  it  (2)  The  wit- 
ness John  B.  Respess  fully  qualified  himself 
to  give  an  opinion  as  to  the  handwriting  of 
Ruel  Windley  in  testifying  that  he  had  had 
occasion  and  full  opportunity  to  examine  and 
note  other  ancient  documents  having  Ruel 
Wlndley's  signature  in  care  and  keeping  of 
his  father  and  himself,  the  son  and  grandson 
of  Ruel  Windley,  and  to  observe  and  note 
his  signature  as  surveyor  to  numerous  papers 
coming  under  his  inspection  in  the  line  of 
his  duty. 


[8]  While  we  uphold  the  action  of  the  court 
on  the  question  suggested,  the  plaintiff  is 
entitled  to  a  new  trial  by  reason  of  another 
exception  duly  entered  for  that  the  court 
over  plaintiff's  objection  allowed  the  Jury  to 
take  this  plat  and  certificate  to  their  room 
and  inspect  the  same  in  their  deliberations. 
This  is  contrary  to  our  practice,  and  has 
been  condemned  in  several  decisions  of  the 
court  Williams  v.  Thomas,  78  N.  C.  47; 
Outlaw  V.  Hurdle,  46  N.  C.  150;  Watson  t. 
Davis,  52  N.  C.  178-181.  For  this  error,  as 
stated,  plaintiff  is  entitled  to  a  new  trial,  and 
it  is  so  ordered. 

New  triaL 


(1J56  N.  C.  80) 

BRADDY  et  nx.  v.  DAIL  et  aL 

(Supreme  Court  of  North  Carolina.     Sept  20, 

1911.) 

1.  Gifts  (S  34*)— Poweb  of  Owweb. 

The  owner  of  property  may  give  it  with 
such  restrictions  as  he  sees  fit,  and  his  inten- 
tion will  be  effectuated  unless  unlawful. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  §§  6a-71 ;    Dec  Dig.  §  34.*] 

2.  Trusts  (§  202*)— Construction  of  Trust 
Deed— Sale  of  Trust  Property- Applica- 
tion OF  Proceeds. 

A  trust  deed  recited  that  grantor  desired 
to  provide  for  the  support  of  his  daughter,  and 
that  she  enjoy  the  income  of  the  realty  describ- 
ed for  life.  He  thereby  conveyed  it  to  the  gran- 
tee named,  as  trustee,  for  the  following  pur- 
poses: First,  to  allow  the  daughter  to  occupy 
the  premises,  rent  free,  so  long  as  she  paid 
taxes,  etc.,  and,  upon  Iier  inability  -  to  do  so, 
the  trustee  shoald  rent  the  property,  Iceep  it  re- 
paired, insured,  etc.,  and  pay  any  surplus  to 
the  daughter;  and,  second,  to  convey  the  land 
to  such  persons  as  the  daughter  might  desig- 
nate, if  in  the  trustee's  judgment  a  change  were 
desirable,  and  invest  the  proceeds  in  a  suitable 
home  for  the  daughter  upon  the  same  terms  and 
conditions  theretofore  mentioned,  and  that  upon 
the  daughter's  death  the  trust  sliould  cease,  and 
the  lanof  be  in  fee  simple  to  the  grantor's  heirs, 
if  any  be  living.  The  daughter  is  one  of  six 
children,  all  of  whom,  except  herself,  are  minors 
and  heirs  of  the  grantor,  and  was  16  years  of 
age  when  the  deed  was  executed,  and  is  now 
21,  with  an  expectancy  of  41.5  years,  and  the 
value  of  her  life  estate  in  the  proceeds  of  the 
fair  value  of  the  land,  $2,000,  is  $1,500.  Held 
that,  even  if  the  daughter  acquired  an  equitable 
life  estate  under  the  deed,  she  is  not  entitled  to 
have  the  value  of  her  life  estate  paid  to  her  ab- 
solutely upon  the  sale  of  the  land  by  the  trus- 
tee ;  but  be  must  reinvest  the  proceeds  upon  the 
same  trunts  as  the  original  property  was  held, 
leaving  it  to  pass  to  the  grantor's  heirs  npon 
the  daughter's  death. 

[Ed.  Note.— For  other  cases,  see  Trosta,  Cent 
Dig.  §§  271,  272 ;   Dec.  Dig.  §  202.*] 

Appeal  from  Superior  Court,  Beaufort 
County;   Allen,  Judge. 

Action  by  E.  A.  Braddy  and  wife  against 
George  I.  Dail,  trustee,  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

The  plaintiffs  in  this  action  are  Rena  IL 
Braddy,  who  before  her  marriage  was  Rena 
E.  Thomason  and  a  daughter  of  Macon  B. 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  it  Rep'r  Indexes 
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Thomason,  and  her  husband^  B.  A.  Braddy, 
and  the  defendants  are  George  I.  Dall,  tms- 
tee,  Beulah  Thomason,  Jasper  Thomason, 
Laurence  Thomason,  Bonner  Thomason,  and 
Louise  Thomason,  the  last  five  being  children 
of  Macon  B.  Thomason,  and  under  the  age  of 
21  years.  Macon  B.  Thomason  was  formerly 
the  owner  of  the  land  in  controversy,  and  on 
the  6th  day  of  April,  1906,  he  executed  a 
deed  in  trust  in  the  following  words: 

"North  Carolina,  Beaufort  County. 

"This  indenture,  made  and  entered  into  this 
the  6th  day  of  April,  1906,  by  and  between 
Macon  B.  Thomason  and  wife,  Eliza  L.  Thom- 
ason, parties  of  the  first  part,  and  Geo.  I. 
Dail,  as  trustee,  party  of  the  second  part, 
all  of  the  state^of  North  Carolina,  county 
of  Beaufort,  witnesseth :  That  whereas,  said 
Macon  B.  Thomason  is  desirous  of  making 
provision  for  Ills  daughter,  Rena  B.  Thom- 
ason, now  of  the  age  of  sixteen  years, 
against  future  contingencies,  and  for  the 
maintenance  and  support  of  the  said  R^a 
B.  Thomason;  and  whereas,  the  said  Macon 
B.  Thomason  is  desirous  that  the  said  Rena 
B.  Thomason  should  enjoy  the  proceeds, 
rents,  and  income  of  the  real  estate  herein 
more  particularly  described  during  the  natur- 
al life  of  the  said  Rena  B.  Thomason,  free 
from  liabilitieB  or  interference  of  any  one 
whatsoever:  Now,  therefore,  in  consideration 
of  the  premises  and  the  sum  of  one  dollar  to 
him  paid  by  the  party  of  the  second  part, 
the  receipt  whereof  is  hereby  aclcnowledged, 
the  said  party  of  the  first  part  has  bar- 
gained, sold,  and  conveyed,  and  by  these 
presents  doth  bargain,  sell,  and  convey,  unto 
the  said  party  of  the  second  part,  as  trus- 
tee, all  that  certain  lot  of  land  situate  in 
the  city  of  Washington,  N.  C,  bounded  and 
described  as  follows:  [A  full  description  is 
given.]  To  have  and  to  hold  the  above  mo- 
tioned and  described  premises,  together  with 
the  appurtenances,  unto  the  said  Geo.  I. 
Dail,  trustee,  his  successors  and  assigns,  In 
trust,  and  upon  the  uses,  trusts,  and  purposes 
hereinafter  mentioned,  viz.:  First  To  allow 
the  Rena  B.  Thomason  to  occupy  the  said 
premises  free  of  rent  so  long  as  she  can  pay 
the  taxes  and  assessments  and  repairs  upon 
said  premises.  Should  she  be  unable  to  do 
so,  then  Geo.  I.  Dail,  trustee,  will  take  charge 
of  the  premises,  and  rent  the  property,  col- 
lect and  receive  the  rents,  and  out  of  the 
same  to  keep  the  premises  in  good  order 
and  repair,  properly  insured,  and  pay  all  the 
taxes,  assessments,  and  charges  that  may  be 
imposed  thereon,  and  the  surplus  pay  to  the 
said  Rena  B.  Thomason,  and  take  her  re- 
ceipt therefor,  which  will  serve  as  a  proper 
voucher  to  the  said  Geo.  I.  Dail,  trustee. 
Second.  To  convey  the  said  land  and  prem- 
ises to  such  persons  or  person  as  she,  the 
said  Rena  El  Thomason,  may  designate,  if 
in  the  judgment  of  Geo.  I.  Dail,  trustee,  it  is 
desirable  to  make  a  change,  and  invest  the 
proceeds  of  such  sale  in  a  suitable  home  for 
my  said  daughter,  upon  the  same  terms  and 


conditions  as  hereinbefore  menDoned.  And 
the  said  Macon  B.  Thomason  hereby  declares 
that  upon  the  decease  of  the  said  Rena  £. 
Thomason  the  said  trusts  hereby  created 
shall  cease  and  determine,  and  the  land  and 
premises  above  described  shall  be  in  fee 
simple  absolute  to  the  heirs  at  law  of  the 
said  Macon  B.  Thomason,  if  any  should  be 
living.  And  the  said  party  of  the  second 
part  doth  hereby  signify  his  acceptance  of 
this  trust,  and  does  hereby  covenant  and 
agree  to  and  with  the  said  party  of  the  first 
part  faithfully  to  discharge  and  execute  the 
same  according  to  the  true  intent  and  mean- 
ing of  these  presents.  In  witness  whereof, 
the  said  parties  have  hereunto  set  their 
hands  and  seals,  the  day  and  year  first  above 
written. 

"M.  B.  Thomason.  [Seal.] 

ber 
"Eliza  X  L.  Tomason.     [Seal.]" 

mark 

The  plaintiffs  and  George  I.  Dail,  trustee, 
purporting  to  act  under  said  deed,  have  sold 
the  land  conveyed  therein  to  Junius  D. 
Grimes  for  |2,000,  which  is  a  full  and  fair 
price  for  the  same.  The  plaintiff, Rena  E. 
Braddy  contends  that  an  equitable  estate  for 
life  in  said  land  was  conveyed  to  her  by 
said  deed,  and  that  she  is  entitled  to  have 
the  value  of  the  same  ascertained  and  paid 
over  to  her,  to  be  used  as  she  sees  fit.  The 
defendants  deny  that  the  deed  to  said  Grimes 
is  valid,  but  contend,  if  it  does  convey  a 
good  title,  that  the  whole  fund  must  be  re- 
invested. 

His  honor  held  that  the  deed  of  the  plain- 
tiffs and  said  trustee  to  said  Grimes  con- 
veyed an  estate  in  fee,  and  further  adjudged : 
"(2)  That  the  said  Geo.  I.  Dail,  trustee,  has 
no  power  to  pay  to  the  plaintiffs  the  value 
of  the  life  estate  of  the  said  Rena  E.  Brad- 
dy, but  is  directed  to  reinvest  the  said  sum 
of  $2,000.  the  proceeds  of  sale  to  Grimes,  in 
its  entirety  in  another  piece  of  property, 
such  as  he  may  deem  proper,  the  title  to 
be  taken  upon  the  identical  uses  and  trusts 
set  out  In  the  deed  from  Macon  B.  Thom- 
ason and  wife  to  Geo.  I.  Dall,  trustee,  record- 
ed in  Book  138,  page  475,  of  the  Beaufort 
County  Records." 

The  plaintiffs  excepted  and  appealed. 

Ward  &  Grimes,  for  appellants.  O.  H. 
Harding,  for  appellee  guardian  ad  litem. 
Smal},  McLean  &  McMullan,  for  appellee 
Dail. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  It  is  not  clear  that  the  plaintiff 
Rena  E.  Braddy  is  entitled  to  a  life  estate  in 
the  land  in  controversy  under  the  deed  in 
trust  No  estate,  legal  or  equitable,  is  in 
terms  conveyed  to  her,  and  a  construction 
would  be  permissible  that  it  was  the  purpose 
of  the  grantor  to  give  her  the  rents  and 
profits  of  the  land  for  her  support,  and  no 
more.  This  question  is  not,  however,  raised 
by  the  appeal,  and  the  case  of  Cox  v.  Jeml- 
gan,  154  N.  C.  584,  70  S.  E3.  949,  seems  to  sus- 
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tain  tbe  contentloii  of  the  plaintiff  as  to  the 
extent  of  her  interest. 

[1]  Conceding,  therefore,  that  she  acqnlred 
an  equitable  estate  for  life  under  the  deed, 
we  are  of  opinion  that  this  does  not  confer  on 
her  the  right  to  have  the  value  of  this  interest 
ascertained  and  delivered  to  her  for  her  own 
use.  As  was  said  in  Ooz  v.  Williams,  58  N. 
0.  154,  the  owner  of  property  "has  the  right 
to  give  it  with  such  restrictions  tind  upon 
such  terms  as  he  sees  proper,  and  the  courts 
are  bound  to  carry  his  intentions  into  effect, 
unless  there  be  something  unlawful  and 
against  public  policy."  We  find  nothing  un- 
lawful or  against  public  policy  In  the  deed, 
and  the  language  used,  as  it  seems  to  us, 
admits  of  but  one  construction  as  to  the  ques- 
tion in  controversy.  The  land  is  conveyed  to 
the  trustee  in  fee,  under  the  act  of  1879, 
and  the  trusts  specifically  declared.  Author- 
ity is  given  to  the  trustee  to  convey  to  such 
person  as  the  said  Rena  E.  may  designate; 
but  this  power  is  limited  by  the  provision 
that  the  trustee  must  first  determine  that  a 
change  is  desirable,  so  that  the  plaintiff  can- 
not compel  a  conveyance  against  his  Judg- 
ment, honestly  exercised.  The  conveyance 
authorized  is  evidently  one  to  consummate 
a  sale  of  the  property,  as  in  the  same  sen- 
tence conferring  the  power  the  trustee  is  di- 
rected "to  invest  the  proceeds  of  such  sale." 
The  proceeds  are  to  be  Invested  in  a  suitable 
home  for  tbe  plaintiff,  to  be  heldi  "upon  the 
same  terms  and  conditions  as  hereinbefore 
mentioned,"  and  upon  the  death  of  the  plain- 
tiff the  trust  is  to  determine,  and  "the  land 
and  premises  above  described"  are  to  belong 
to  the  heirs  of  the  grantor  "in  fee  simple  ab- 
solute." 

[2]  If  the  grantor  had  the  right  to  dispose 
of  his  property  as  he  wished,  he  could  'direct 
that  it  be  sold,  and,  if  sold,  that  the  pro- 
ceeds be  invested  on  such  terms  as  he  thought 
wise  and  Just  He  could  give  the  use  of  it 
to  the  plaintiff  during  her  life,  and  direct 
that  it  be  held  in  its  original  form  or  as 
reinvested  until  her  death,  and  then  that  it 
go  to  his  heirs.  The  language  Indicates 
clearly  that  this  was  his  intention.  He  does 
not  say  that  a  part  of  the  land  shall  go  to 
the  heirs,  but  "the  land  and  premises  above 
described,"  meaning  all  of  it 

If  the  construction  contended  for  by  the 
idaintlff  should  be  adopted,  a  seriojis  in- 
justice might  arise.  The  plaintiff  is  one  of 
six  children^  all  of  whom  are  heirs  of  the 
grantor.  At  the  time  the  deed  was  executed, 
in  1906,  she  was  16  years  of  age,  and  is 
now  21,  and  has  an  expectancy  of  41.5  years. 
The  value  of  her  life  estate  in  the  proceeds 
of  the  sale  of  the  land  (|2,000),  based  on 
her  expectancy,  would  be  about  $1,500.  If 
this  should  be  ascertained  and  turned  over 
to  her,  and  she  should  die  within  a  year, 
the  money   would  belong  to  her  husband, 


and  the  five  minor  children,  for  whom  the 
grantor  intended  property  of  the  value  of 
$2,000,  would  get  $500. 

We  think  the  Judgment  was  in  accordance 
with  law,  and  it  is  in  all  respects  afiirmed. 

Affirmed. 

(156  N.  C.  108) 

CARSON  V.  BLOUNT. 

(Supreme  Court  of  North  Carolina.     Sept  27, 

1911.) 

1.  Witnesses  (J  255*)— Rjcfiieshino  Memobt 
—Account  Books. 

A  witness  who  made  the  entries  in  an  ac- 
count book  may  uae  the  book  to  corroborate 
his  testimony,  and  refresh  his  memory. 

[Ed,  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  SS  874-800 ;  Dec-  Dig.  §  255.*] 

2.  Evidence  (|  113*)— Coicpetenct— Mabkei 
Value. 

Where  the  market  valne  of  cotton  at  a 
certain  point  was  in  controversy,  testimony  as 
to  the  market  value  at  a  point  six  miles  dis- 
tant was  competent,  though  the  witness  testify- 
ing did  not  know  the  value  of  cotton  at  the 
place  where  the  controversy  arose. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  259-296;    Dec.  Dig.  S  113.*] 

3.  Evidence  (|  217*)  —  Admissions  bt  Par- 
ties—Relevancy. 

Plaintiff  contended  that  defendant  pur- 
chased his  cotton,  agreeing  to  pay  him  the  Nor- 
folk market  price  at  any  date  plaintiff  wished 
to  close  it  out.  and  offered  the  testimony  of  a 
witness  that  aefendant  told  him  that  he  had 
shipped  the  plain tiflTs  cotton  and  offered  to 
ship  the  witness'  cotton  under  an  arrange- 
meot,  whereby  it  mip^ht  be  held  in  Norfolk,  and 
closed  out  at  any  time.  Held,  that  this  testi- 
mony was  relevant  and  admissible,  as  tending 
to  raise  an  inference  that  defendant  had  ship- 
ped plaintifTs  cotton  under  the  same  arrange- 
ment. 

[Ed.  Note.— For  other  cases,  see  Bvidenoei 
Cent  Dig.  f  760;   Dec  Dig.  |  217.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Ferguson,  Judge. 

Action  by  J.  J.  Carson  against  M.  O^ 
Blount  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded  In 
part 

Civil  action  to  recover  damages  for  an 
alleged  breach  of  contract  in  the  sale  of  cot- 
ton and  cotton  seed.  These  issues  were  sub- 
mitted: 

'*(1)  Is  the  defendant  indebted  to  the 
plaintiff  on  account  of  the  cotton  as  alleged ; 
If  so,  in  what  amount?"    Answer:  "No." 

"(2)  Is  the  defendant  indebted  to  the  plain- 
tiff on  account  of  the  cotton  seed  as  alleged; 
if  so,  in  what  amount?"    Answer:   "No." 

From  the  judgment  rendered,  plaintiff  ap- 
pealed. 

Harry  Skinner,  Julius  Brown,  and  F.  C 
Harding,  for  appellant  F.  O.  James  &  Son 
and  Albion  Dunn,  for  appellee. 

BROWN,  J.  The  complaint  sets  out  two 
distinct  causes  of  action:  (1)  Breach  of  con- 
tract on  account  of  certain  cotton  sold  t^ 
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defendant  by  plaintiff.  (2)  Breacb  of  con- 
tract on  account  of  certain  cotton  seed  sold 
to  defendant  by  plaintiff. 

We  will  consider  the  second  canse  of  ac- 
tion first  The  plaintiff  contends  that  he  de- 
livered 946  bushels  of  cotton  seed  to  the  de- 
f aidant  during  the  fall  of  1009  under  agree- 
ment that  settlement  would  be  made  there- 
for on  any  day  called  for  by  plaintiff  at 
the  market  price  on  such  day,  that  he  de- 
manded settlement  on  December  28,  1909, 
-when  the  market  price  of  seed  was  55  cents 
per  bushel,  but  received  therefor  only  the 
sum  of  45  cents,  and  brings  this  action  to 
recover  the  difference.  The  defendant  ad- 
mits the  purchase  of  the  seed,  but  denies 
that  he  agreed  to  take  the  seed  on  the  terms 
contended  by  plaintiff.  Defendant  avers 
that  he  agreed  to  take  the  seed  and  pay 
plaintiff  the  market  price  for  same  as  they 
were  delivered,  and  allow  him  50  cents  per 
ton  in  addition;  that  from  the  opening  of 
the  market  there  was  a  gradual  rise  in 
the  price  of  seed  during  the  fall;'  that  plain- 
tiff became  dissatisfied  with  the  contract 
as  made,  and  that  on  December  8th,  in  or- 
der to  settle  the  controversy,  he  offered  to 
give  and  plaintiff  accepted  45  cents  per  bush- 
el for  all  seed  delivered  to  that  time;  that 
this  was  the  market  price  on  this  day,  and 
plaintiff  was  given  credit  as  of  that  day 
for  said  seed. 

Upon  this  cause  of  action  two  errors  are 
assigned: 

[1]  First  In  that  the  court  committed  er- 
ror in  permitting  the  defendant  to  introduce 
the  seed  book  of  defendant,  showing  the 
prices  paid  by  defendant  for  cotton  seed 
during  the  fall  and  winter  of  1909  and  1910, 
and  permitting  the  witness  Buroughs  to  tes- 
tify to  same  over  the  objection  of  plaintiff. 
This  exception  cannot  be  sustained.  The 
entries  in  the  book  were  made  by  Buroughs 
bimself,  and  it  was  competent  to  use  them 
to  corroborate  that  witness.  This  has  been 
frequently  decided.  Neil  v.  Childs,  32  N. 
O.  195;  Davenport  v.  McKee,  94  N.  C.  326; 
Greenleaf,  Kv.  {  436  et  seq.  But  as  the 
contest  was  over  the  price  to  be  paid  for  the 
seed,  and  not  over  the  quantity  delivered, 
we  fail  to  see  the  materiality  of  the  evi- 
dence. 

[2]  Second.  In  that  the  court  committed 
error  in  permitting  defendant's  witness  Ash- 
bum,  manager  of  Gonetoe  OU  BfUls,  over 
the  objection  of  the  plaintiff,  to  testify  to  the 
market  price  of  cotton  seed  at  Ck)netoe  dur- 
ing the  course  of  the  fall  season  of  1909, 
after  the  witness  had  previously  stated  that 
he  did  not  know  the  price  of  cotton  seed  at 
Bethel.  It  is  admitted  that  Gonetoe  is  on 
same  railway,  and  only  six  miles  from  Beth- 
el. We  think  the  evidence  competent  to  es- 
tablish the  general  market  price  of  cotton 
seed  in  that  section  of  the  country,  and  to 
corroborate  defendant's  contention  that  it 
did  not  exceed  45  cents  per  bushel  on  Decem- 
ber 8th  at  BetheL    It  is  not  conclusive  evi- 


dence of  the  price  at  the  latter  place.  We 
find  no  error  in  the  trial  of  the  second  cause 
of  action. 

[3]  As  to  the  first  cause  of  action,  there 
is  only  one  assignment  of  error,  viz.,  in  that 
the  court  committed  error  in  excluding  the 
following  testimony  of  plaintiff*s  witness  R. 
D.  Whitehurst:  "That  in  the  fall  of  1909 
witness  had  conversation  with  defendant 
about  Carson's  cotton,  in  which  defendant 
told  witness  he  had  shipped  Carson's  cotton. 
'Blount  said  to  me:  "You  are  putting  your 
cotton  in  the  yard  and  letting  it  rot  I  have 
got  a  proposition  for  you.  Instead  of  letting 
your  cotton  lie  in  the  yard  and  rot,  I  will 
take  it  and  ship  it,  and  give  you  weights 
and  grades,  and  ship  it  to  Norfolk,  you  pay 
storage  and  freight,  and  you  can  close  out 
any  day  you  please  at  Norfolk  prices.  I 
have  shipped  J.  J.  Carson." ' "  The  plain- 
tiff contends  that  the  defendant  agreed  to 
pay  him  the  Norfolk  market  price  for  his 
cotton  on  any  day  plaintiff  wished  to  close 
it  out;  that  defendant  misrepresented  the 
Norfolk  price,  and  settled  for  23  bales  at 
15^  cents  per  pound,  when,  in  fact,  on 
that  day  the  Norfolk  market  price  was  16^ 
cents  -per  pound.  The  defendant  denies  the 
contract  as  well  as  the  misrepresentation. 

The  evidence  was  excluded  upon  the 
ground  that  it  was  irrelevant  and  tended 
to  prove  nothing.  It  is  said  in  16  Cyc.  939: 
"A  voluntary  and  certain  statement,  oral  or 
written,  of  the  existence  of  any  relevant 
matter  of  fact,  is  comx)etent  evidence  against 
the  party  by  whom  or  by  whose  authority 
it  ia  made  as  a  fact  tending  to  show  the 
truth  of  the  statement"  This  is  not  an  at- 
tempt to  prove  that  because  A.  made  a  con- 
tract with  B.  for  the  sale  of  his  cotton  on 
a  certain  date,  he  therefore  made  a  similar 
contract  with  O.  because  made  on  same  date 
and  concerning  the  same  subject-matter. 
Thompson  v.  Ehcum,  131  N.  a  111,  42  S.  EL 
543. 

The  plaintiff  contends  that  in  talking  to 
Whitehurst  about  shipping  his  cotton  it  was 
irrelevant  and  unnecessary  to  refer  to  the 
shipment  of  Carson's  cotton,  unless  for  the 
purpose  of  producing  on  Whitehurst's  mind 
the  impression  that  the  defendant  had  shlp- 
X)ed  Carson's  cotton  on  the  same  terms  then 
offered  Whitehurst  We  think  the  inference 
a  legitimate  one;  and,  while  the  Jurors  may 
or  may  not  draw  it,  the  evidence  should  have 
been  submitted  for  what  it  is  worth.  This 
conversation  with  Whitehurst  is  not  exactly 
substantive  evidence,  which  standing  alone 
would  be  sufficient  to  support  a  verdict  but 
it  is  a  circumstantial  fact  from  which  an 
Inference  may  be  drawn  tending' to  corrob- 
orate the  plaintiff's  version  of  the  contract. 
As  pertinently  said  by  counsel  in  their 
brief:  "What  did  Blount  mean  if  not  that 
be  had  shipped  J.  J.  Carson's  cotton  on  the 
same  terms  which  he  was  then  offering  wit- 
ness? It  might  have  meant  a  great  deal  to 
the  witness  that  defendant  had  offered  the 
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same  proposition  to  the  plaintiff,  or  any 
other  man  of  good  Judgment,  and  that  It 
had  been  accepted;  but  without  this  mean- 
ing does  the  statement  made  under  the  ex- 
isting circumstances  amount  to  anything? 
And,  If  we  In  simple  manner  reason  thus, 
why  not  the  Jury?" 

We  think  the  court  erred  In  excluding  the 
evidence,  for  which  error  we  direct  a  new 
trial  upon  the  first  issue.  Let  the  costs  of 
this  court  be  equally  divided. 

Partial  new  trial. 


(156  N.  C.  78) 

BAILEY  V.  MATTHEWS  et  al. 

^Supreme  Court  of  North  Carolina.     Sept.  .27, 

1911J 

1.  DiscovKBT  (§   55*)  —  Application  —  Affi- 
davit . 

Where  plaintiff  applied  under  Revisal 
1905,  §  865,  for  an  order  for  the  examination  of 
one  of  the  defendants,  to  ascertain  facts  neces- 
sary to  be  known  to  file  his  complaint  for  libel, 
but  did  not  file  an  affidavit,  the  application  was 
properly  denied,  for  such  an  application,  being 
based  upon  extrinsic  facts  and  not  matters  of 
record,  should  be  supported  by  proof,  and  Iti 
good  faith  should  be  attested  by  oath. 

[Ed.  Note. — For  other  cases,  see  Discovery, 
Cent.  Dig.  §§  68-70;    Dec  Dig.  S  55.*] 

2.  Discovery  (§  6I14,   New,  vol.  7,  Key  No. 
Series)— Place  pf  Examination. 

An  examinaflon  of  a  party  before  trial 
should  be  had  in  the  county  of  his  residence, 
under  Revisal  1905,  §  866. 

Appeal  from  Superior  Court,  Nash  Coun- 
ty;   Ward,  Judge. 
Action    by    W.    S.    Bailey    against    John 

C.  Matthews  and  others.  From  an  order 
denying  plaintiff's  application  for  an  exam- 
ination of  one  of  the  defendants,  plaintiff 
appeals.    Affiirmed. 

E.  B.  Grantham,  for  appellant  Bunn  & 
SpruUl  and  Jacob  Battle,  for  appellees. 

WALKER,  J.  This  action  seems  to  have 
been  brought  by  the  plaintiff  against  his 
wife,  Mrs.  Ella  Frances  Bailey  (n4e  Ella 
Frances  Finch),  Susie  Nelson  Finch,  step- 
daughter of  plaintiff  (now  Susan  N.  Hester, 
wife  of  Dr.  Joseph  Hester),  and  others, 
to  recover  damages  for  a  libel  committed 
In  conspiring  with  each  other  to  make,  and 
In  making,  fraudulent,  libelous,  and  slander- 
ous charges  of  and  concerning  the  plaintiff, 
who  at  the  time  was  postmaster  at  Spring 
Hoi)e,  N.  C,  for  the  purpose  of  preventing 
the  Post  Office  Department  at  Washington, 

D.  C,  from  issuing  a  commission  to  him  as 
postmaster;  John  C.  Matthews,  one  of  the 
defendants,  acting  postmaster  at  Spring 
Hope,  being  a  rival  candidate  for  the  said 
appointment  We  gather  this  much  from 
the  unsworn  statement  of  the  plaintiff;  no 
complaint  having  been  filed.  The  plaintiff 
appealed  to  the  court  below  for  an  order 


for  the  examination  of  one  of  the  defend- 
ants, Mrs.  Susie  N.  Hester,  under  Revisal 
1905,  f  865,  before  the  clerk  of  the  superior 
court  of  Nash  county,  on  March  9,  1911,  la 
order  that  he  might  ascertain  facts  neces- 
sary to  be  known  for  the  purpose  of  pre- 
paring and  filing  his  complaint  Mrs.  Hes- 
ter objected  to  the  granting  of  the  order, 
upon  the  following  grounds:  (1)  The  sum- 
mons was  served  upon  her  in  Halifax  coun- 
ty, she  now  being  a  resident  of  Wake  coun- 
ty, and  therefore  she  cannot  be  compelled, 
by  order  of  the  court,  to  submit  to  exam- 
ination in  Nash  county,  under  Revisal,  §  866. 

(2)  No  complaint  has  been  filed,  and  no  affi- 
davit, showing  the  nature  or  probable  na- 
ture of  the  cause  of  action,  or  other  facts 
entitling  the  plaintiff  to  the  relief  he  seeks. 

(3)  If  the  action  is  for  libel,  and  as  she 
cannot  be  compelled  to  discover  any  matter 
or  any  facts  which  would  incriminate  her  or 
tend  to  do  so,  and  as  she  claims  her  consti- 
tutional privilege  exempting  her  from  ex- 
amination in  such  a  case,  and  as  any  testi- 
mony that  she  could  give  in  this  cause  would 
necessarily  tend  to  that  result,  the  plaintiff 
is  not  entitled  to  an  order  for  her  examina- 
tion, under  Revisal,  §  865. 

[1]  We  are  of  the  opinion  that  the  sec- 
ond ground  of  objection  is  a  valid  one,  and 
that  the  order  of  T.  A.  Sills,  clerk  of  the 
superior  court  (affirmed  by  the  Judge),  was 
right,  though  their  decision  was  based,  not 
upon  the  reason  we  now  give  for  Its  cor- 
rectness, but  upon  the  third  of  the  grounds 
assigned  by  the  respondent.  It  is  the  gen- 
eral rule,  and  the  custom  in  judicial  pro- 
ceedings, that  a  motion  for  an  order  should 
be  based  upon  an  affidavit  stating  the  facts 
which  entitle  the  mover  to  the  order  for 
which  he  asks,  and  the  reason  of  the  thing 
fully  justifies  the  rule.  It  is  said  by  the 
text-writers  that,  "where  a  motion  is  found- 
ed, upon  extrinsic  facts,  and  not  solely  upon 
matters  apparent  upon  the  face  of  the  rec- 
ord or  proceeding,  it  must,  of  course,  be 
supported  by  evidence  or  proof"  (14  Enc.  of 
PI.  &  Pr.  147),  though.  In  passing  upon  this 
kind  of  proof,  the  ordinary  rules  of  evidence 
are  not  strictly  observed.  The  form  of  this 
proof  may  vary  with  the  particular  nature 
Of  the  case.  Affidavits,  depositions  or  admis- 
sions in  pleadings  may  be  considered,  but 
the  usual  form  of  the  proof  is  an  affidavit; 
that  is,  the  evidence  must  be  under  oath. 
It  is  again  said.  In  14  Enc.  of  PI.  &  Pr.  at 
page  158:  "Where  the  right  to  the  relief 
sought  is  based  upon  facts  not  apparent  of 
record,  the  existence  of  such  facts  must  be 
proved  by  affidavits  or  other  competent  evi- 
dence. And  conversely,  where  the  motion 
is  grounded  solely  upon  matters  apparent 
upon  the  face  of  the  record  or  proceeding,  it 
need  not  be  thus  supported."  And  again: 
"In  practice  affidavits  are  most  frequently 
us^ed   to  Initiate  legal   proceedings,   and   to 
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further  the  various  stages  therein,  to  cer- 
tify and  prove  the  service  of  process,  or 
other  matters  relating  to  the  proceedings 
In  a  cause,  and  to  support  or  oppose  mo- 
tions, in  cases  where  a  court  determines 
mattes  in  a  sunmiary  way,  and  for  various 
other  purposes."  1  Enc.  PI.  ft  Pr.  at  page 
333.  Numerous  cases  are  cited  in  the  notes 
to  these  passages,  sustaining  the  rule  as  thus 
stated.  In  a  proceeding  of  this  kind,  it  is 
of  the  first  Importance  that  the  application 
for  an  order  of  examination  should  be  un- 
der oath,  stating  facts  which  will  show  the 
nature  of  the  cause  of  action,  so  that  the 
relevancy  of  the  testimony  may  be  seen, 
and  the  court  may  otherwise  act  Intelligent- 
ly In  the  matter;  and  it  should  appear,  In 
some  way  or  upon  the  facts  alleged,  that  It 
Is  material  and  necessary  that  the  examina- 
tion should  be  had,  and  that  the  informa- 
tion desired  Is  not  already  accessible  to  the 
applicant  It  should  also  appear  that  the 
motion  Is  made  honestly  and  In  good  faith, 
and  not  maliciously;  in  other  words,  that 
it  is  meritorious.  8  Enc.  of  PI.  ft  Pr.  p. 
41  et  seq.  Surely  a  clerk  or  judge  is  not 
bound  to  grant  such  an  order  if  it  appears 
to  be  unnecessary,  or  if  the  evidence  sought 
to  be  elicited  is  immaterial,  or  the  applica- 
tion appears  to  be  made  in  bad  faith.  It  Is 
but  just  and  right  that  the  application 
should  be  made  under  the  obligation  and 
responsibility  of  an  oath  to  protect  the  re- 
spondent against  false  and  malicious  accu- 
sations and  vexatious  proceedings.  The  law 
will  not  permit  a  party  to  spread  a  dragnet 
for  his  adversary  In  the  suit.  In  order  to 
gather  facts  upon  which  he  may  be  sued; 
nor  will  It  countenance  any  attempt,  under 
the  guise  of  a  fair  examination,  to  harass 
or  oppress  his  opponent  It  is  a  very  rare 
case  that  requires  the  exercise  of  this  func- 
tion of  the  court  and  the  order  should  not 
be  made  without  careful  consideration  and 
scrutiny.  8  Enc.  of  PL  ft  Pr.  35  et  seq. 
In  Jenkins  v.  Putnam,  106  N.  Y.  272,  12  N. 
Ew  613,  the  court  said:  '*Where  the  judge 
can  see  that  the  examination  is  sought  mere- 
ly for  annoyance  or  for  delay,  and  that  it  is 
not  in  fact  necessary  and  material,  he  ought 
not  to  be  required,  and  cannot  absolutely 
be  required,  to  make  the  order."  Whether 
this  provision  of  the  statute  is  mandatory 
or  not  we  do  not  decide.  It  Is  sufficient 
now  to  hold  that  the  order  in  this  case 
should  not  have  been  made  without  a  proper 
afBdavlt  to  sustain  it  In  some  states,  nota- 
bly New  York,  the  statutes  are  very  stringent 
in  their  provisions,  and  require  a  detailed 
affidavit  fully  setting  out  the  facts  upon 
which  the  right  to  the  examination  is  claim- 
ed. Stovers'  N.  Y.  Anno.  Code  (6th  Ed.)  § 
872,  and  notes;  16  Am.  Digest  (Century  Ed.) 
p.  2058,  §  65,  where  the  cases  are  collected. 
\Z]  It  would  seem  that  th&  party  should 
De  examined  in  the  county  of  his  residence. 


Revisal,  §  866.  The  other  question,  as  to 
the  privll^e  of  the  respondent  arising  out 
of  the  criminatory  nature  of  the  testimony, 
need  not  be  considered  at  this  time,  for  the 
purpose  of  a  decision  upon  it  though  it  may 
be  proper  to  refer  to  the  statement  of  the 
doctrine  in  8  Enc.  of  PI.  ft  Pr.  49:  ^'A  party 
cannot  be  forced  to  answer  questions  which 
tend  to  criminate  him  or  to  subject  him  to 
a  statutory  penalty.  It  is  held  in  some  cas- 
es, however,  that  he  cannot  on  this  ground 
resist  an  application  for  an  order  for  Ills 
examination,  but  may  avail  himself  of  his 
privilege  at  the  time  the  objectionable  ques- 
tions are  propounded  to  him;  while  in  oth- 
ers it  is  held  that  if  the  only  material  evi- 
dence sought  is  criminating,  the  examina- 
tion will  not  be  allowed;  otherwise  the  par- 
ty will  be  left  to  his  privilege  at  the  exam- 
ination, and  this  seems  to  be  the  general 
rule."  It  might  be  difficult  sometimes  to 
determine,  in  advance  of  the  actual  exam- 
ination, whether  or  not  the  testimony  pro- 
posed to  be  elicited  will  tend  to  criminate 
the  party  to  be  examined,  but  we  express 
no  opinion  in  regard  to  the  question,  as  it 
may  not  arise  again,  and  if  it  does  we  pre- 
fer to  give  it  more  careful  study  before 
reaching  a  conclusion. 
No  error. 

(166  N.  C.  70) 

BOSS  V.  ATLANTIC  COAST  LINE  R.  CO. 

et  al. 

(Supreme  Court  of  North  Carolina.     Sept.  27, 

1911.) 

1.  Cabbiers  (J  185*)— Freight— Injury— Pre- 
sumption. 

It  is  presumed  that  goods  were  injured 
while  under  the  control  of  the  delivering  car- 
rier, where  they  were  first  found  in  damaged 
condition  in  its  possession. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  835-850;    Dec  Dig.  S  185.*  ] 

2.  Appeal  and  Error  (ft  995*)— Fin  dings— 
Conclusiveness. 

The  Supreme  Court  cannot  pass  on  the 
weight  and  sufficiency  of  the  evidence,  but  only 
whether  there  was  evidence  for  the  jury's  con- 
sideration. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  8907 ;   Dec  Dig.  {  995.*] 

3.  Carriers  (§  185*)— Fbeight— Actions  fob 
Damage— SuFFioiENCT  of  Evidence. 

In  an  action  against  an  intermediate  and 
the  delivering  carrier  for  damages  to  household 
goods  in  transit,  evidence  held  to  sustain  a 
finding  that  the  goods  were  not  injured  while  in 
the  possession  of  the  delivering  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  185.*] 

Appeal  from  Superior  Ck>art,  Pasquotank 
County;  Justice,  Judge. 

Action  by  J.  C.  Boss  against  the  Atlantic 
Coast  Line  Railroad  Compaiay  and  another. 
From  a  judgment  against  the  defendant  nam- 
ed, it  appeals.     Affirmed. 

This  is  an  action  to  recover  damages  for 
Injury    to    household    goods    while   in    the 


*For  other  oases  see  same  topic  and  section  NUMBBR  la  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


94 


72  SOUTHEASTERN  REPORTER 


(N.C 


conrse  of  transportation.  Tbe  defendants  are 
the  Norfolk  Soutbem  Railroad  Company  and 
tbe  Atlantic  Coast  Line  Railroad  Company. 

The  goods  were  shipped  from  Washington, 
D.  C,  on  the  20th  of  October,  over  the  Wash- 
ington &  Southern  Railroad  Company,  which 
issued  the  bill  of  lading,  to  Richmond,  and 
thence  by  the  Atlantic  Coast  Line  to  Plymouth 
and  from  Plymouth  over  the  Norfolk  South- 
em  Railroad  to  Elizabeth  City.  They  arrived 
at  Plymouth  on  the  2dd  of  October,  when  the 
Atlantic  Coast  Line  at  once  notified  its  con- 
necting line,  the  Norfolk  Southern,  of  their 
arrival,  but  the  last  company,  under  the  direc- 
tion of  the  plalntifr,  refused  to  receive  the  car 
until  November  12th,  when  it  did  receive  it 
and  carried  it  over  its  line  to  Elizabeth  City, 
a  distance  of  62  miles;  that  it  arriyed  in 
Elizabeth  City  on  November  13th,  on  sched- 
ule time,  in  about  24  hours  after  it  left  Ply- 
mouth. When  the  car  reached  Plymouth, 
and  likewise  when  it  was  delivered  by  the 
Atlantic  Coast  Line  to  the  Norfolk  Southern 
Railroad  for  shipment  to  Elizabeth  City,  the 
original  seal  was  unbroken,  and  the  car  was 
received  without  exception  or  protest  by  the 
Norfolk  Southern.  The  plaintifT  notified  the 
Norfolk  Southern  Company  not  to  accept  the 
car  when  it  arrived  at  Plymouth,  because  of 
an  overcharge  of  freight 

The  plaintiff  testified  that  the  goods  were 
well  packed  and  crated  when  delivered  to 
the  Washington  ft  Southern  Railroad,  at 
Washington,  D.  G. ;  that  they  were  received 
at  Elizabeth  City  about  four  weeks  after 
shipment  over  the  Washington  &  Southern 
Railroad.  "The  original  seals  were  unbrok- 
en, and  the  Norfolk  Southern  agent  broke 
the  seals  and  sent  a  man  with  me  to  look  in. 
Found  the  back  end  of  the  car  nearly  empty. 
The  furniture,  etc.,  was  piled  in  front  end 
broken  and  defaced,  and  looked  as  if  it  had 
been  in  a  collision.  The  car  was  an  Atlantic 
Coast  Line  car." 

The  Norfolk  Southern  Company  Introduced 
the  following  evidence: 

One  Nicholson,  agent  at  Plymouth  of  the 
Norfolk  ft  Southern,  testified  that  the  A^ 
lantic  Coast  Line  Railroad  Company  brought 
the  car  to  Plymouth,  with  charges  $50.40. 
"I  received  the  car  finally  by  instruction  of 
Mr.  Garrett,  the  Norfolk  Southern  agent  at 
Elizabeth  City;  and  shipped  It  Immediately 
(November  12th)  to  Elizabeth  City,  where  It 
arrived  next  day  (18th).  Tbe  car  remained 
in  Plymouth  10  or  15  days;  came  there  on 
the  23d  of  October,  and  offered  to  me  the 
same  day,  and  for  lack  of  credttitials  I  did 
not  take  it,  because  charges  were  not  pre- 
paid or  guaranteed.  It  stayed  on  the  side 
track.  The  distance  from  Plymouth  to  Eliza- 
beth City  is  52  miles.  When  I  forwarded 
the  car  to  Elizabeth  City,  the  original  seals 
on  the  car  were  unbroken." 

One  Garrett,  agent  of  the  Norfolk  South- 
em  at  EHizabeth  City,  testified  that  he  told 
plaintiff  the  car  was  at  Plymouth  when  it 
arrived  there,  and  what  charges  were  against 


it  Plaintiff  directed  him  not  to  receive  it 
"In  about  a  week  (November  12th)  I  wired, 
at  platntilTs  direction,  to  receive  it,  and  on 
the  13th  it  arrived  in  Elizabeth  City  on 
schedule  time.  The  distance  from  BHlzabeth 
City  to  Plymouth  is  52  miles.  It  came  in 
about  24  hours  or  less." 

One  Bernard  testified  that  he  was  flag- 
man on  train  between  Plymouth  and  Mack- 
ey's  Ferry,  which  had  plaintiff's  furniture 
in  charge;  that  he  saw  it  landed  on  the 
steamer  Garrett  at  Mackey's  Ferry,  en  route 
to  Elizabeth  City,  but  that  he  stopped  there 
and  went  no  further;  the  distance  being  11 
miles  from  Plymouth  on  the  way  to  Eliza* 
beth  City.  He  further  testified  that  no  ac- 
cident or  injury  occurred  to  this  car  while 
he  was  with  it,  but  he  knew  nothing  about 
it  after  it  left  Mackey's  Ferry  on  its  route 
to  Elizabeth  City. 

The  Atlantic  Coast  Line  Company  intro- 
duced no  testimony  whatever,  and  there  was 
no  further  testimony  introduced  by  the  plain- 
tiff or  the  Norfolk  Southern  Railroad  Com- 
pany. 

His  honor,  among  other  things,  charged 
the  jury:  "That  primarily  the  law  raises 
the  presumption  that  the  injury,  if  you  find 
injury  to  the  plaintiff's  property,  occurred 
while  in  the  hands  of  the  Norfolk  Southern 
Railroad  Company,  and  it  would  devolve  on 
it  to  rebut  the  presumption  by  proof  that 
it  did  not  injure  the  goods.  If,  however, 
you  find  by  the  greater  weight  of  the  evi- 
dence that  the  Atlantic  Coast  Line  Railroad 
had  the  goods  and  brought  the  same  to  Ply- 
mouth, and  there  turned  the  same  over  to 
the  Norfolk  Southern  Railroad;  and  if  you 
further  find  as  a  fact  that  the  Norfolk  South- 
em  Railroad  Company  did  not  cause  the  in- 
jury and  find  that  the  presumption  has  been 
rebutted,  then  and  in  that  case  the  presump- 
tion would  arise  that  the  damage  occurred 
while  the  goods  were  in  the  hands  of  the 
Atlantic  Coast  Line,  and  it  would  devolve 
upon  the  Atlantic  Coast  Line  to  rebut  that 
presumption  by  showing  that  the  injury  was 
not  caused  by  it,  being  a  matter  peculiarly 
within  its  own  knowledge." 

The  Atlantic  Coast  Line  Ck>mpany  does  not 
challenge  the  correctness  of  the  legal  prin- 
ciple Involved  in  this  charge,  but  does  ex- 
cept upon  the  ground  that  there  is  no  evi- 
dence to  rebut  the  presumption  that  the  Nor- 
folk Southern  Company  caused  the  injury. 
The  same  question  is  also  presented  by  a 
motion  to  nonsuit,  and  by  a  prayer  for  In- 
struction. 

The  jury  rendered  the  following  verdict: 
"First  Was  the  plaintUFs  furniture  and 
goods  injured  by  the  negUgoiee  of  the  re- 
ceivers of  the  Norfolk  Southern  Railroad 
Company,  as  alleged  in  the  complaint?  An- 
swer: No.  Second.  Was  the  plaintiff's  fur^ 
niture  and  goods  injured  by  the  negligence  of 
the  Atlantic  Coast  Line  Railroad  Company, 
AS  alleged  in  the  complaint?  Answer:  Tes. 
Third.  What  damage^  if  any,  is  plaintiff  oi- 
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titled  to  recover?    Answer:    $276.25.    Delay 
of  goods,  $15.00.     Total,  $291.25." 

Judgment  was  entered  against  the  Coast 
Line  Company,  and  it  excepted  and  appealed. 

Pruden  &  Pruden,  for  appellant 

ALLEN,  J.  (after  stating  the  facts  as 
ahove).  [1]  The  goods  were  found,  in  a  dam- 
aged condition,  in  the  possession  of  the  Nor- 
folk Southern  Company,  and  his  honor  prop- 
erly held  that  this  raised  the  presumption 
that  they  were  injured  by  the  negligence  of 
that  company.  Manufacturing  Co.  v.  Rail- 
road, 121  N.  a  614,  28  S.  E.  474;  Manufac- 
turing Co.  ▼.  Railroad,  128  N.  C.  284,  38  S.  B. 
894;  Meredith  t.  Railroad,  137  N.  C.  488, 
60  S.  B.  1.  This  presumption  was  sufficient, 
standing  alone,  and  in  the  absence  of  other 
testimony,  to  sustain  a  verdict  in  favor  of 
the  plaintifT.  If  evidence  in  rebuttal  was 
offered,  it  was  for  the  jury  to  determine  its 
weight. 

[2]  Recognizing  this  as  a  correct  statement 
of  the  law,  the  Norfolk  Southern  Company 
has  introduced  evidence  which,  it  contends, 
rebuts  the  presumption  of  negligence  on  its 
part.  Has  it  done  so?  If  it  has,  there  Is  no 
error  in  the  trial.  The  evidence  is  not  as 
full  as  it  ought  to  liave  been,  and  the  fail- 
ure of  the  Norfolk  Southern  Company  to  in- 
troduce one  of  its  own  employes  on  the  train, 
to  show  that  there  was  no  accident  or  colli- 
sion between  Mackey's  Ferry  and  Eliasabeth 
City,  ought  to  have  had  weight  with  the  jury. 
We  cannot,  however,  pass  on  the  sufficiency 
of  the  evidence.  This  is  for  the  jury,  and 
our  duty  ceases  when  we  inquire  whether 
there  was  evidence  for  their  consideration. 
We  think  there,  was. 

The  goods  were  securely  packed  and  crat> 
ed  at  Washington  city,  and  when  they  reach- 
ed Sflizabeth  City  the  back  end  of  the  car 
was  nearly  empty,  and  the  furniture  was 
piled  in  the  front  end,  broken  and  defaced. 
This  would  indicate  that  the  injury  did  not 
occur  in  the  ordinary  operation  of  the  train. 
No  one  could  afford  to  ship  furniture,  nor 
would  railroads  be  willing  to  accept  it  for 
carriage,  if  such  damage  usually  occurred 
in  the  prudent  management  of  their  trains. 
The  plaintiff  testified,  without  objection,  that 
the  fumitore  looked  like  it  liad  i)een  in  a 
collision. 

The  Norfolk  Southern  Company  offered  evi- 
dence that  the  original  seal  on  the  car  was 
unbroken,  thus  explaining  Its  acceptance  of 
the  car  without  protest,  and  that  It  received 
the  car  on  November  12th,  and  delivered  it 
at  Elisabeth  City  on  November  13th,  an 
9Ch0d4ile  time.  The  car  was  in  the  posses- 
sion of  the  Coast  Line  Company  from  ten  to 
fifteen  days,  and  in  the  possession  of  the 
Norfolk  Southern  one  day,  and  it  had  been 
transported  by  one  from  Richmond  to  Ply- 
month,  and  by  the  other  52  miles.    The  goods 


were  in  a  car  of  the  Atlantic  Coast  Line,  and 
the  seals  were  unbroken. 

If  there  was  evidence  against  the  Coast 
Line  Company  that  the  injury  was  caused 
by  an  extraordinary  event ;  that  the  car  was 
in  the  possession  of  this  company  10  or  15 
days;  that  it  transported  the  goods  from 
Richmond  to  Plymouth,  a  distance  of  about 
150  miles;  that  the  goods  were  delivered 
at  Washington  to  the  Washington  ft  South- 
em  Railway,  and  arrived  at  Plymouth  in  a 
Coast  Line  car;  and  evidence  in  favor  of 
the  Norfolk  Southern  Company  that  it  re- 
ceived the  car  on  November  12th  and  de- 
livered it  on  November  13th,  at  Elizabeth 
City,  on  schedule  time,  having  possession  of 
the  car  one  day  and  carrying  it  52  miles; 
and  that  the  original  seal  was  unbroken,  was 
It  not  permissible  to  contend  that  the  prob- 
abilities were  greater  that  the  injury  occur- 
red while  in  possession  of  the  Coast  Line 
Company.  There  was  evidence  of  these  facta, 
and  if,  accepting  them  as  true,  the  probabil- 
ity of  injury  by  the  Coast  Line  Company 
was  more  reasonable  it  was  for  the  Jury  to 
say  what  inference  should  be  di:awn  from 
them.  Fitzgerald  v.  Railroad,  141  N.  C.  6B4, 
54  S.  B.  391,  6  L.  R.  A.  (N.  S.)  337. 

[8]  The  evidence  is  not  conclusive,  and  the 
jury  would  have  been  justified  in  finding 
that  the  presumption  of  negligence  raised 
against  the  Norfolk  Southern  had  not  been 
rebutted;  but  we  cannot  say  there  was  no 
evidence  to  support  the  verdict  and  Judg- 
ment 

No  error. 

(166  N.  c.  76) 
HARDY  et  al.  v.  MITCHELL. 

(Supreme  Court  of  North  Carolina.     Sept  27, 

1911.) 

Biixs  AND  Notes  (S  539*)— Action  on  Nots 
— Vebdicts—Incoksistent   Findings, 

In  an  action  on  a  note,  the  jury  found  that 
it  had  been  indorsed  to  plaintiffs  in  due  course 
before  maturity,  and  that  the  note  was  not 
given  for  a  valuable  consideration,  but  the 
plaintiffs  had  no  notice  of  such  fact  when  they 
purchased  the  note.  The  judge  set  aside  the 
finding  of  the  jury  as  to  notice,  and  submitted 
such  issue  to  a  second  Jury,  who  found  that 
plaintiffs  had  notice  of  the  want  of  considera- 
tion at  the  time  of  the  purchase.  Such  findine 
was  not  set  aside,  but  judgment  was  renderea 
forplaintiffB.  Held  that  under  Revisal  1906, 
I  2201,  under  the  first  nnding  plaintiffs  were 
holders  in  due  course,  entitled  to  judgment,  and 
under  the  finding  of  the  second  jury  defendant 
was  entitled  to  judgment ;  section  Zl76  making 
the  absence  of  consideration  a  defense  to  one 
having  notice  thereof,  and,  the  findings  being  in- 
consistent, the  verdict  must  be  treated  as  void, 
and  the  judgment  set  aside. 

[Ed.  Note.*~Por  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  |  539.*] 

Appeal  from  Superior  Court,  Greene  Coun- 
ty;  Peebles,  Judga 

Action  by  R.  H.  Hardy  and  another  against 
N.  C.  Mitchell.  Judgment  for  plaintifffek  De- 
fendant appeals.    Reversed  and  remanded. 


•Fw  other 
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J.  P.  Frlzzelle  and  Q.  V.  Cowper,  for  appel- 
lant L.  v.  Morrill  and  Aycock  &  Winston, 
for  appellees. 

ALLEN,  J.  This  action  was  Instituted  to 
recover  the  amount  of  a  note  for  $250,  exe- 
cuted by  the  defendant  to  J.  T.  Canady,  and 
indorsed  by  him  to  R.  G.  Ganady  and  by 
R.  G.  C^nady  to  the  plaintiffs.  The  plain- 
tiffs allege  that  they  purchased  said  note 
before  it  was  due,  and  that  they  are  the 
holders  thereof  in  due  course.  The  defend- 
ant alleges  that  the  note  was  without  consid- 
eration, and  that  the  plaintiffs  had  notice  of 
this  infirmity  at  the  time  they  bought  it  At 
May  term,  1910,  of  the  superior  court,  the 
action  came  on* for  trial,  and  the  following 
verdict  was  rendered  by  the  jury: 

"(1)  Was  the  note  indorsed  to  plaintiffs  in 
due  course  before  maturity?"  Answer: 
"Yes." 

*'(2)  Was  the  note  given  for  a  valuable  con- 
sideration?"   Answer:   "No." 

"(3)  If  not,  did  plaintiffs  have  notice  of 
such  want  of  consideration  at  the  time  they 
purchased  the  note,  if  they  did  purchase  the 
same?"     Answer:   "No." 

"(4)  Was  the  note  sued  on  purchased  by 
fraud  and  under  circumstances  against  public 
policy,  as  set  out  in  the  answer?"  Answer: 
"No." 

The  judge  who  presided  at  said  term,  in 
the  exercise  of  his  discretion,  set  aside  the 
finding  of  the  jury  on  the  third  issue,  and 
ordered  that  it  be  tried  anew,  and  declined 
to  set  aside  the  findings  on  the  first,  second, 
and  fourth  issues.  The  action  again  came  on 
for  trial  at  May  term,  1911,  of  said  court, 
and  the  jury  answered  the  third  issue,  "Yes." 
The  judge  who  presided  did  not  set  aside  the 
finding  of  the  jury,  but  rendered  judgment 
in  favor  of  the  plaintiff.  In  this  condition  of 
the  record,  a  new  trial  must  be  ordered  of 
the  issues  raised  by  the  pleadings,  because  of 
the  inconsistent  findings  of  the  two  juries. 
The  first  jury  has  found,  in  response  to  the 
first  issue,  that  the  plaintiffs  are  the  holders 
of  the  note  in  due  course,  and,  if  so,  they 
purchased  it  for  value,  before  it  was  due  and 
without  notice  of  any  infirmity.  These  are 
necessary  elements  to  constitute  one  a  holder 
in  due  course,  as  is  shown  by  Revisal  1905, 
I  2201:  "Sec.  2201.  What  Constitutes  a  Hold- 
er in  Due  Course.  A  holder  in  due  course  is 
a  holder  who  has  taken  the  instrument  under 
the  following  conditions:  (1)  That  the  in- 
strument is  complete  and  regular  upon  its 
face;  (2)  that  he  became  the  holder  of  it  be- 
fore it  was  overdue  and  without  notice  that 
It  has  been  previously  dishonored,  if  such 
was  the  fact;  (3)  that  he  took  it  for  good 
faith  and  value:  (4)  that  at  the  time  it  was 
negotiated  to  him  he  had  no  notice  of  any 
infirmity  in  the  instrument  or  defect  In  the 
title  of  the  person  negotiating  it"  The  first 
jury  also  says  there  was  no  valuable  consid- 


eration given  for  the  note,  and  the  second 
jury  finds  that  the  plaintiffs  had  notice  of 
the  want  of  consideration  at  the  time  of  their 
purchase. 

Under  section  2176  of  the  Etevisal  absence 
of  consideration  is  a  defense  against  any  one 
not  a  holder  in  due  course.  In  other  words, 
the  plaintiffs  were  entitled  to  judgment  on 
the  first  issue,  because  it  involved  the  finding 
that  they  were  purchasers  for  value,  before 
due  and  without  notice  of  any  Infirmity,  and 
the  defendant  was  entitled  to  judgment  on 
the  second  and  third  issues,  finding  that  the 
note  was  without  consideration,  and  that  the 
plaintiffs  had  notice  of  the  infirmity.  As  was 
said  in  Kornegay  v.  Kornegay,  109  N.  C.  191, 
13  S.  E.  772,  in  reference  to  Inconsistent  find- 
ings of  a  jury:  "In  such  a  state  of  uncer- 
tainty, the  verdict  must  be  treated  as  void, 
and  a  new  trial  directed  to  be  had." 

New  trial. 


(156  N.  C.  88) 

NEW  BERN  BANKING  &  TRUST  CO.  ▼. 

DUFFY  et  al. 

(Supreme  Court  of  North  Carolina.     Sept  27, 

1911.) 

1.  cobporations  (§  514*)— actiow  ow  notb— 
Corporate   Existence— Allegation. 

Where  it  appeared  from  the  allegations  of 
the  complaint  of  a  corporation  on  a  note  trans- 
ferred to  it  that  the  payee  indorser  dealt  with 
the  plaintiff  as  if  it  had  lawful  right  to  con- 
tract with  him,  impliedly  admitting  that  it  was 
a  corporation  by  indorsing  the  note  to  it,  the 
complaint  was  not  demurrable  for  failure  to 
allege  plaintifTs  corporate  existence. 

[Ed.  Note.— For  other  cases,  see  Corpora* 
tions,  Dec.  Dig.  §  514.<1 

2.  Pleading  (8  34*)— Cowstbuotiok. 

Revisal  1005,  §  495,  providing  that  the  al- 
legations of  a  pleading  snail  be  liberally  con- 
strued with  a  view  to  substantial  justice  be- 
tween the  parties,  means  only  that  if  it  can 
be  seen  from  the  general  scope  of  the  pleading 
that  the  party  has  a  cause  ot  action  or  defense, 
though  imperfectly  alleged,  the  fact  that  it  has 
not  been  stated  with  technical  accuracy  or  pre- 
cision will  not  be  so  taken  against  him  as  to 
deprive  him  of  it,  and  will  not  be  construed  to 
mean  that  a  pleading  says  what  it  does  not 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  06-75 ;   Dec.  Dig.  |  34.*] 

3.  Pleading  (§  48*)— Complaint— Demubreb. 

A  complaint  cannot  be  overthrown  by  a 
demurrer  if,  in  any  portion  or  to  any  extent,  it 
presents  facts  sufficient  to  constitute  a  cause  of 
action,  or  if  facts  sufficient  for  that  purpose  can 
be  fairly  gathered  therefrom. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  ft  48.*] 

4.  Pleading  (§§  192,  3OT*)— Objectionabli 
Features— Correction  . 

Any  formal  defect  in  a  pleading  which  ren- 
ders it  unintelligible  may  be  corrected  on  mo- 
tion as  authorized  by  Revisal  1906,  §  496,  or  in 
cases  where  it  contains  a  defective  statement, 
as  the  omission  of  a  necessary  allegation  which 
can  be  cured  by  amendment,  a  demurrer  will  lie. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  n  408-427,  1173-1193;  Dec  Dig. 
K  192.  367.*] 
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S.  Plbadiwo    (I    346*)  —  Demubrer  —  Fbivo- 

LOUSNESS. 

A  demurrer  to  a  complaint  was  not  frivo- 
lous so  as  to  entitle  plaintiff  to  judgment  on 
the  pleadings  where  it  raised  a  question  fit  for 
consideration  or  discussion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1060-1064 ;    Dep.  Dig.  S  346.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Ferguson,  Judge. 

Action  by  the  New  Bern  Banking  &  Trust 
Company  against  R.  N.  Duffy  and  others. 
From  an  order  overruling  the  demurrer  of 
defendant  D.  H.  Green,  he  appeals.  Af- 
firmed. 

Simmons  &  Ward,  for  appellant  Moore 
&  Dunn,  for  appellee. 

WALrKER,  J.  This  is  an  action  upon  a 
note  originally  made  by  R.  N.  Duffy  and  A. 
C.  Burnett  to  D.  H.  Green,  and  by  the  lat- 
ter indorsed  for  value  to  the  plaintiff.  In 
a  former  suit  we  directed  that  a  judgment 
be  entered  against  R.  N.  Duffy,  and  tlAit 
the  cause  proceed  against  D.  H.  Green,  for 
whom  a  new  summons  was  issued  and  exe- 
cuted. A.  C.  Burnett  has  never  been  served 
with  process,  and  is  therefore  not  a  party  to 
the  suit,  so  as  to  be  bound  by  any  judgment 
therein.  The  facts  are  stated  in  a  case  by 
the  same  title  (153  N.  C.  62,  68  S.  B.  915). 

[1]  Defendant  demurred  to  the  complaint 
upon  the  following  grounds:  (1)  That  the 
corporate  existence  of  the  plaintiff  is  not  al- 
leged. It  appears  by  allegations  of  the  com- 
plaint that  defendant  D.  H.  Green  dealt  with 
the  plaintiff  as  if  it  had  lawful  right  to  con- 
tract with  him,  and  he  indorsed  the  paper 
to  plaintiff,  thereby  impliedly  admitting  that 
It  is  a  corporation,  as  it  purported  to  be.  In 
Ryan  v.  Martin,  91  N.  C.  465,  Judge  Merri- 
mon  said:  *'It  is  true  that  it  must  appear 
that  there  was  a  corporate  existence  either 
de  jure,  or  de  facto  at  least  And,  if  the  cor- 
poration itself  were  suing,  it  would  be  neces- 
sary for  it  to  prove  its  charter,  and  an  organ- 
ization in  accordance  therewith,  if  these  mat- 
ters were  properly  put  in  issue.  But  if  a 
person  entered  Into  a  contract  with  a  body 
purporting  to  be  a  corporation,  or  which 
claims  to  hold  property  purchased  and  de- 
rives title  thereto  from  it,  this  is  prima  fa- 
cie evidence  against  such  person  that  such 
corporation  was  in  existence  de  facto  at  least 
at  the  time  of  the  contract  with  or  purchase 
from  it,  and  the  presumption  arises  in  such 
case  that  the  existence  of  the  corporation 
continues  at  the  bringing  of  the  action.  Ac- 
cordingly it  has  been  held  in  an  action  against 
the  maker  of  a  promissory  note  executed  to 
a  corporation  as  payee,  in  its  corporate  name, 
that  the  production  of  the  note  duly  indorsed 
to  the  plaintiff  was  sufficient  evidence  that 
the  corporation  was  duly  organized  and 
competent  to  transact  business.  Williams  v. 
Cheney,  3  Gray   (Mass.)   215,  220.     It  was 


said  in  that  case  that  the  defendants  liy  giv- 
ing their  notes  to  the  corporation  in  their 
corporate  name  as  payees  admitted  their  le- 
gal existence  and  capacity  to  make  and  en- 
force the  contracts  declared  on,  so  far  at 
least  as  to  render  proof  on  that  point  un- 
necessary in  the  opening  of  the  plaintifTs 
case.*'  So  in  Stanly  v.  Raili*oad  Co.,  89  N. 
C.  331,  it  was  held  that  a  railroad  company 
in  a  suit  against  it  may  be  designated  as  a 
company  by  its  corporate  name,  without  an 
averment  of  its  corporate  capacity,  and.  If 
this  is  disputed,  it  should  be  by  answer,  and 
not  by  demurrer.  Where  the  defendant's 
counsel  insisted  that  a  declaration  describ- 
ing the  defendant  as  a  company,  without 
showing  whether  or  not  it  was  a  corpora- 
tion, was  open  to  a  demurrer,  Mr.  Justice 
Maule  said:  "There  is  no  positive  rule  that 
I  am  aware  of  which  requires  such  a  mode 
of  description  as  the  defendant's  counsel  in- 
sists upon  in  this  case,  nor  is  the  description 
which  is  given  at  all  out  of  the  usual  form. 
It  impliedly  amounts  to  an  allegation  that 
the  defendant  is  a  corporate  body."  Wolfe 
V.  Steamboat  Ck)mpany,  62  B.  C.  L«.  103. 

The  note  was  to  become  due  at  a  day  cer- 
tain, with  a  provision  that  if  there  was  a 
default  in  payment  of  any  installment  of 
interest  at  its  maturity,  and  for  10  days  aft- 
er a  demand,  plaintiff  might  sue  upon  the 
note  before  the  day  fixed  for  its  maturity. 
Plaintiff  alleged  that  demand  had  been  made 
for  the  payment  of  interest  after  default, 
and  that  the  same  has  not  been  iMiid.  It  is 
argued  by  the  defendant's  counsel  that  there 
is  neither  an  allegation  that  demand  was 
made  upon  this  defendant,  nor  that,  if  made, 
10  days  had  expired  before  this  suit  was 
commenced,  so  as  to  bring  the  demand  with- 
in the  terms  and  requirements  of  the  bond. 
The  record  shows  that  the  suit  was  begun 
on  April  20,  1911,  and  summons  served  on 
April  24,  1911.  We  may  look  at  the  sum- 
mons to  ascertain  this  fact  Harrington  v. 
Wadesboro,  153  N.  G.  437,  69  S.  E.  399,  where 
a  learned  discussion  of  the  subject  by  Jus- 
tice Hoke  will  be  found,  backed  by  a  copious 
citation  of  authorities.  So  that  this  ground 
of  demurrer  is  not  true  in  fact  That  the 
demand  was  made  upon  this  defendant,  D. 
H.  Green,  sufficiently  appears  in  the  com- 
plaint He  is  now  the  only  defendant,  and 
we  cannot  assume  that  the  plaintiff  made  a 
demand  upon  some  one  who  did  not  owe  the 
debt,  or  upon  a  person  who  had  not  been 
sued.  The  allegation  by  fair  construction 
and  intendment  means  that  it  was  made  up- 
on D.  H.  Green. 

[2]  We  have  hkd  occasion  to  state  the  rule 
by  which,  under  the  Code,  a  pleading  should 
be  construed  so  as  to  ascertain  its  meaning, 
and  it  is  to  this  effect:  The  uniform  rule 
prevailing  in  our  present  system  is  that,  for 
the  purpose  of  ascertaining  the  meaning  and 
determining  the  effect  of  a  pleading,  its  al- 
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legations  sball  be  liberally  oonstraed,  witb  a 
view  to  substantial  justice  between  the  par- 
ties. Revlsal  1905,  (  405.  This  does  not 
mean  that  a  pleading  shall  be  construed  to 
say  what  it  does  not,  but  that  if  it  can  be 
seen  from  its  general  scope  that  a  party  has 
a  cause  of  action  or  defense,  though  imper- 
fectly alleged,  the  fact  that  it  has  not  been 
stated  with  technical  accuracy  or  precision 
will  not  be  so  taken  against  him  as  to  de- 
prive him  of  it  Buie  r.  Brown,  104  N.  0. 
835,  10  S.  Bl  465. 

[3]  As  a  corollary  of  this  rule,  therefore, 
it  may  be  said  that  a  complaint  cannot  be 
overthrown  by  a  demurrer,  unless  it  be 
wholly  insufficient  If  in  any  portion  of  it  or 
to  any  extent  it  presents  facts  sufficient  to 
constitute  a  cause  of  action,  or  if  facts  suffi- 
cient for  that  purpose  can  be  fairly  gathered 
from  It,  the  pleading  will  stand,  however  in- 
artiflcially  it  may  have  been  drawn,  or  how- 
ever uncertain,  defective,  or  redundant  may 
be  its  statements,  for,  contrary  to  the  com- 
mon-law rule,  every  reasonable  intendment 
and  presumption  must  be  made  in  favor  of 
the  pleader.  It^  must  be  fatally  defective  be- 
fore it  will  be  rejected  as  insufficient  4 
Bnc.  PI.  &  Pr.  p.  74  et  seq.;  Stokes  v.  Tay- 
lor, 104  N.  O.  394,  10  S.  E.  566;  McEachin 
V.  Stewart  106  N.  C.  336,  11  S.  B.  274;  Hal- 
stead  V.  Mullen,  93  N.  G.  252;  Purcell  v. 
RaUroad  Co.,  108  N.  G.  414,  12  S.  E.  954,  956, 
12  Lk  R.  a.  113;  Holden  v.  Warren,  118  N. 
G.  327«  24  S.  B.  770.  There  should,  of  course, 
be  at  least  substantial  accuracy  in  the  aver- 
ments. Norton  v.  McDevit  122  N.  G.  755, 
30  S.  B.  24. 

[41  It  is  also  required  that  there  should 
be  not  only  certainty,  but  clearness  and  con- 
ciseness, and  a  compliance  with  the  other 
essential  rules  In  the  science  of  pleading, 
which  have  been  adopted  for  the  purpose  of 
evolving  the  real. issues  from  the  controver- 
sy ;  but  if  there  is  any  formal  defect  in  this 
respect  which  renders  the  pleading  unintel- 
ligible, or  the  precise  nature  of  the  charge 
or  defense  be  not  apparent  by  reason  there- 
of, it  can  be  corrected  on  motion  (Revlsal,  | 
496),  or  in  some  cases  where  there  is  a  de- 
fective statement,  as  the  omission  of  a  neces- 
sary allegation  which  can  be  cured  by 
amendment  a  demurrer  will  lie.  Bowling  v. 
Burton,  101  N.  C.  176,  7  S.  B.  701,  2  L.  R.  A. 
285;  Mizzell  v.  Ruffin,  118  N.  G.  69,  23  S.  E. 
927;  Ladd  v.  Ladd,  121  N.  G.  118,  28  S.  E. 
190;  Blackmore  v.  Winders,  144  N.  (X  212, 
56  S.  E.  874. 

Tested  by  this  rule,  the  complaint,  while 
not  very  explicit  in  its  statements,  is  suffi- 
ciently so  to  resist  and  repel  the  attack  of  a 
demurrer. 

[5]  We  wiUnot  adjudge  this  demurrer  to 
be  frivolous,  as  the  plaintiff  alleges  it  to  be, 
but  it  narrowly  escapes  such  a  condemna- 
tion. The  able  and  ingenious  argument  of 
the  learned  counsel  has  convinced  us  that 


it  should  not  be  so  characterized,  and  lias 
thus  rescued  it  from  the  fate  to  which  we 
have  been  asked  to  consign  it  We  have  held 
that  a  pleading  will  not  be  adjudged  frivol- 
ous, irrelevant  or  impertinent,  so  as  to  en- 
title the  other  party  to  a  judgment  non  ob- 
stante placito,  unless  it  is  clearly  and  pal- 
pably so.  Hull  y.  Carter,  83  N.  G.  249.  If  it 
raises  a  question,  whether  of  law  or  fact 
fit  for  consideration  or  discussion,  we  will 
not  adjudge  it  to  be  irrelevant  and  as  not 
standing  in  the  way  of  a  summary  judgment 
upon  the  pleadings.  Womble  ▼.  Fraps,  77 
N.  G.  198.  Even  under  the  old  system  of 
pleading  and  practice,  the  courts  hesitated 
to  give  judgment  upon  a  pleading  unless  it 
plainly  raised  no  real  issue  of  law  or  fact  for 
Baron  Parke,  in  Linwood  v.  Squire,  5  £ixch. 
(W.  H.  &  G.)  234,  said:  "I  do  not  say  that 
the  plea  is  a  good  plea,  as  it- is  not  necessary 
to  decide  that  question,  but  a  plaintiff  has 
no  right  to  sign  judgment  if  the  plea  raises 
a  serious  question,  and  one  which  is  fit  for 
discussion."  The  courts  do  not  encourage 
the  practice  of  moving  for  judgment  upon 
an  answer  or  demurrer  as  being  frivolous. 
Womble  v.  Fraps,  supra;  Swepson  v.  Har- 
vey, 66  N.  G.  436;  Brwin  v.  Lowrey,  64  N. 
G.  321.  The  more  i:ecent  cases  upon  this 
subject  are  collected  in  the  excellent  note 
of  Judge  Pell  in  his  annotations  to  section 
472  of  the  Revlsal,  a  reference  to  which  will 
suffice,  without  any  further  remark  upon  the 
decisions.  'We  have  found  it  necessary  in 
this  case  to  discuss  the  question  presented 
by  the  demurrer,  especially  as  to  the  de> 
mand,  in  order  to  decide  it 

We  find  no  error  in  the  ruling  of  the  court 

No  error. 


(156  N.  C.  97) 

GROMARTIE  y.  ATLANTIG  COAST  LINE 

R.  GO. 

{•Supreme  Gourt  of  North  Garolina.     Sept  27, 

1911.) 

1.  gontinuawcb  (j  51  •)— absent  witnesses 
—Refusalt— Abuse  of  Discretion. 

The  trial  court  granted  defendant  a  con- 
tinuance because  of  the  absence  of  a  witness, 
and,  after  naming  the  day  for  trial,  gave  de- 
fendant permission  to  talce  the  deposition  of  the 
witness.  Defendant  failed  to  take  this  deposi- 
tion, thinking  that  the  witness  would  be  present 
in  person.  Two  days  before  the  day  of  trial  de- 
fendant found  that  the  witness  would  be  too  ill 
to  appear,  and,  upon  plaintiffs  refusal  to  con- 
sent to  the  taking  of  a  deposition,  took  an  un- 
sworn statement  Held,  that  a  refusal  to  grant 
another  continuance  was  not  an  abuse  of  dis- 
cretion, particularly  where  the  unsworn  state- 
ment was  read  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Gontinuance. 
Gent  Dig.  U  69,  79,  85,  87,  88;  Dec  Dig.  1 
51.»] 

2.  Gontinuance  (|  7*)— Appeal  and  Bbbob 

(§  966*)— DiSCBETION. 

The  granting  of  a  motion  for  continuance 
rests  in  the  sound  discretion  of  the  trial  judge. 
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whose  ruling  to  not  reviewable  save  where  there 
has  been  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  |i  17.  18;  Dec.  Dig.  «  ?;♦  Appeal 
and  Error,  Cent  Dig.  |  3837;  Dec.  Dig.  S 
966.*] 

3.  Master  and  Servant  (§§  278,  281*)— In- 
jruRics  TO  Servant  —  £}vidence  —  Suffi- 

.  gubnct. 

In  an  action  by  an  injured  brakeman,  evi- 
dence held  to  support  the  findings  that  he  was 
injured  by  the  negligence  of  the  master,  and 
that,  notwithstanding  any  negligence  on  his 
party  the  master  by  the  exercise  of  reasonable 
care  might  have  avoided  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  fj  954-972,  987-996;  Dec. 
Dig.  §S  278»  281.*] 

4.  Master  and  Servant  ((  243*)— Injury  to 
Servant— Rules. 

Where  the  rules  for  the  employ^  of  a  rail- 
road compan]^  were  habitually  disregarded,  su- 
periors directing  inferiors  to  pursue  other  meth- 
ods, a  breach  of  a  rule  will  not  bar  an  em- 
ploye's right  to  recover  for  an  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  763;    Dtc  Dig.  S  248.*] 

5.  MAerrER  and  Servant  (f  137*)— Injury  to 
Servant. 

Where  an  engineer  knew  that  a  brakeman 
was,  in  the  exercise  of  his  duties,  riding  upon 
the  opposite  side  of  the  pilot,  it  was  his  duty 
to  keep  a  careful  lookout  so  as  to  protect  him 
from  possible  injuries,  and,  as  he  could  not  see 
him  from  the  throttle  window,  his  failure  to  im- 
mediately stop  the  engine  upon  hearing  screams 
and  unusual  noises  was  negligence,  for  which 
the  master  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  137.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Ferguson,  Judge. 

Action  by  A.  A.  Cromartie  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Civil  action  to  recover  damages  for  per- 
sonal Injury. 

These  issues  vrere  submitted: 

"(1)  Was  plaintiff  injured  by  the  negli- 
gence of  defendant  company  as  alleged?' 
Answer:  "Yes.** 

''(2)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  injury?"    Answer:  "No." 

"(3)  Notwithstanding  plaintiff's  negligence, 
could  the  defendant  company  by  the  exer- 
cise of  reasonable  care  have  avoided  said 
Injury?"     Answer:    "Yes."    . 

"(4)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover?"    Answer:   "$6300.** 

From  the  judgment  the  defendant  appealed. 

Harry  Skinner,  for  appellant  Ward  ft 
Grimes  and  Julius  Brown,  for  appellee. 

BROWN,  J.  The  defendant  excepts  to 
the  refusal  of  the  court  to  continue  the  case 
on  account  of  the  absence  of  two  of  the  de^ 
fendant's  witnesses,  claiming  that  the  re- 
fusal in  this  instance  amounts  to  a  gross 
abuse  of  discretion. 


[1]  The  facts  stated  in  the  record  ncqult 
his  honor  of  any  abuse  of  the  discretion 
vested  in  him.  They  are  as  follows:  On 
May  1,  1911,  when  this  case  was  called  for 
trial,  defendant  stated  that  it  could  not  go 
to  trial.  The  reason  assigned  was  that  at 
the  former  term  this  case  was  continued  by 
consent,  owing  to  the  fact  that  a  witness 
under  subpcBua  for  the  defendant  company 
(W.  D.  Medleyi  engineer)  was  then  sick. 
The  court,  after  hearing  affidavits  and  tele- 
grams connected  with  ESngineer  Medley's  con- 
dition, stated  that  it  would  continue  the 
case,  but  that  it  would  fix  Monday,  May 
1st,  peremptorily  for  the  case  to  be  called 
for  trial  and  in  the  meantime  gave  permis- 
sion that  depositions  necessary  should  be 
taken;  On  the  day  before  the  day  appoint* 
ed  for  taking  the  deposition,  attorney  for 
defendant  received  telegrams  that  Medley 
was  then  up  and  out,  and  tluit  bis  physicians 
stated  that  he  would  be  able  to  attend  court 
on  Monday,  May  1st  Under  these  conditions 
and  circumstances,  with  the  consent  of  plain- 
tiff's couQsel,  tile  taking  of  the  deposition 
was  called  off.  On  Saturday,  the  29th  of 
April,  attorney  for  defendant  received  tele- 
grams saying  that  Medley  had  had  a  relapse, 
and  would  not  be  able  to  attend  court  at 
Greenville  on  May  1st  On  receipt  of  these 
telegrams,  counsel  for  defendant  informed 
counsel  for  plaintiff  of  their  contents,  and 
notified  them  that,  although  it  was  irregular, 
they  would  take  the  deposition  of  W.  D. 
Medley,  engineer,  on  the  night  of  the  29tb 
of  April,  at  Rocl^  Mount,  unless  they  would 
agree  to  continue  the  case.  Counsel  for 
plaintiff  refused  either  to  continue  the  case 
or  to  take  the  deposition.  Therefore  coun- 
sel for  defendant  notified  counsel  for  plain- 
tiff that  he  would  take  a  statement  from 
Engineer  Medley  on  Saturday  night  the 
29th  of  April,  and  would  use  It  as  a  basis 
for  continuance  on  the  calling  of  the  case 
on  May  1st;  and,  on  this  being  refused, 
would  ask  that  the  statements  contained 
therein  be  admitted  in  evidence  on  affidavit 
When  the  case  was  called  on  Monday,  May 
1st,  these  statements  were  made  in  open 
court,  and  not  disputed.  The  court  held, 
that  it  would  not  continue  the  case  as  de- 
fendant should  have  taken  the  deposition  In 
regular  order,  but  vrould  permit  the  written 
statement  made  by  Medley  to  be  read  to  the 
jury  as  the  testimony  of  Medley  as  if  he 
were  present  In  this  there  is  nothing  in- 
dicating any  abuse  of  discretion.  The  de^ 
fendant  had  opportunity  to  take  the  deposi- 
tions, but  failed  to  do  so.  Nevertheless  Med- 
ley's ex  parte  statement  was  read  to  the 
jury,  and  Is  set  out  in  the  record.  We  think 
his  honor  was  very  liberal  in  his  treatment 
of  the  defendant  under  the  circumstances. 

[2]  It  is  well  settled  that  a  motion  for  con- 
tinuance is  addressed  to  the  sound  discre- 
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tlon  of  tbe  presiding  judge.  The  exercise 
of  such  discretion  is  not  reviewable,  except 
in  a  case  where  it  is  grossly  abused.  Lanier 
▼.  Insurance  Co.,  142  N.  C.  15»  54  S.  E.  786. 
[3]  A  motion  to  nonsuit  was  made,  over- 
ruled, and  exception  duly  taken,  and  is  the 
first  assignment  of  error  discussed  at  length 
in  the  brief  of  the  learned  counsel  for  de- 
fendant The  plaintiff's  evidence  tended  to 
prove  that  plaintiff  was  a  brakeman  on  de^ 
fendant'B  train.  On  April  5,  1909,  he  was 
on  duty  on  a  freight  running  from  Rocky 
Mount  to  Florence.  His  duties  were  open- 
ing and  closing  switches,  and  shunting  off 
cars.  The  train  on  this  day  went  into  the 
yards  at  Florence  about  5:40  o'clock  p.  m. 
These  yards  contained  many  switches.  As 
the  train  approached  the  yards,  plaintiff  got 
upon  the  pilot  to  open  the  main  line  switch, 
and  rode  on  it  into  the  yards.  There  were 
four  or  five  switches  to  open  aiid  close.  Aft- 
er throwing  a  switch,  the  train  continued  to 
run  on.  The  next  switch,  50  or  100  yards 
away,  was  on  the  opposite  side  of  the  train 
to  •  that  of  the  one  last  thrown.  Plaintiff 
crossed  over  the  pilot  in  front  to  get  over  to 
the  other  side  to  throw  the  switch.  He  got 
safely  over,  and  was  standing  in  the  foot- 
hold made  for  the  purpose  of  standing  in 
it,  on  the  front  and  bottom  of  the  pilot,  nine 
inches  wide  and  four  or  five  inches  high, 
holding  by  his  hands  to  a  rod  of  iron,  which 
crosses  the  pilot  at  the  top,  his  back  to  the 
front,  and  looking  toward  the  cab  windows 
of  the  engineman  and  fireman,  to  give  signals 
by  hand  waving.  While  so  standing,  the 
pilot  plowed  through  a  pile  of  cinders  or 
something  piled  on  the  track.  The  pilot  is 
V-shape.  The  substance  on  the  track  knock- 
ed plaintiff's  foot  off  the  foothold  upon  the 
track  between  the  rails.  As  he  fell,  plain- 
tiff threw  his  weight  upon  the  iron  rod. 
This  gave  way,  plaintiff  slipping  by  his 
weight  towards  the  side  of  the  pilot  five  or 
six  inches.  Plaintiff  held  on  to  the  lift  lever, 
his  heel  on  ground  between  rails.  The  beam 
of  the  pilot  pressing  on  his  instep  pushed 
plaintiff's  heel  across  the  ties,  and  on  the 
track  backwards.  Plaintiff  testifies  that  he 
held  firmly  to  lift  Jiever  unable  to  extricate 
his  foot  dragging  on  rail ;  that  all  the  time 
he  was  screaming  for  help  as  loud  as  possi- 
ble, and  looking  at  fireman's  window;  that 
the  fireman  was  not  in  his  window,  and  the 
engineer  was  at  the  throttle.  Plaintiff  tes- 
tifies that  he  knew  there  was  a  switch  and 
frog  Just  ahead,  and  that  it  would  hold  his 
foot,  break  his  hold,  and  pull  him  backwards 
before  the  moving  train.  He  held  on  for 
some  40  yards,  and  then  turned  loose  and 
fell,  and  the  wheels  crushed  his  foot  and 
ankle.  Plaintiff  testifies  that  at  speed  en- 
gine was  going  It  could  have  been  stopped 
''almost  instantly."  Plaintiff  had  been  riding 
on  the  pilot  in.  this  way  to  throw  switches 
during  his  entire  employment  nearly  three 
yesurs.     The   trainmasters,    conductors,   and 


engineers  had  known  of  his  riding  there,  and 
had  directed  him  to  do  it  The  conductor 
of  that  particular  train  had  ridden  by  his 
sffle  on  same  pilot  going  into  the  same  yards. 
The  engineer,  Medley,  testifies  that  he  knew 
that  plaintiff  was  on  the  pilot  for  the  pur- 
pose of  changing  switches,  and,  further,  that 
he  heard  the  hollowing,  but  thought  it  was  a 
woman  laughing,  but  he  did  not  stop  his 
engine.  We  will  not  discuss  the  many  as- 
signments of  error  presented  in  the  record, 
and  discussed  in  the  brief. 

In  our  view  there  is  sufllcient  evidence  to 
support  the  findings  of  the  Jury  upon  the 
first  and  third  issues,  which  renders  it  un- 
necessary to  consider  the  defense  of  contrib- 
utory negligence  so  earnestly  discussed  by 
counsel. 

[41  The  evidence  shows  that  it  was  a  very 
common  custom  for  brakemen  to  ride  on  the 
pilots  of  engines  in  order  more'  expeditiously 
to  change  switches  in  the  defendant's  yards. 
In  this  case  the  evidence  is  abundant  that 
plaintiff  had  done  so  constantly  for  years 
with  the  knowledge  and  by  direction  of  his 
superiors.  But  assuming  for  argument's 
sake  that  he  had  violated  a  rule  of  the  com- 
pany, that  does  not  necessarily  bar  recovery. 
Thomas  v.  Railroad,  129  N.  C.  392,  40  S.  B. 
201 ;  Biles  v.  Railroad,  139  N.  C.  528,  52  S.  B. 
129.  The  plaintiff  was  actually  on  the  pilot 
with  the  knowledge  of  the  engineer  and  con- 
ductor for  the  purpose  of  opening  switches. 

[5]  Under  such  conditions,  it  was  the  pe- 
culiar duty  of  the  engineer  to  keep  a  care- 
ful lookout  for  the  brakeman  so  as  to  protect 
him  from  injury  if  possible.  He  knew  the 
brakeman  was  on  the  opposite  side  of  pilot 
and  he  could  not  see  him  from  the  window 
at  the  throttle.  He  heard  the  hollowing 
or  screaming  of  plaintiff,  but  thought  it  was 
a  "woman  laughing."  There  is  no  evidence 
that  there  was  a  woman  anywhere  in  the 
neighborhood.  Knowing  plaintiff's  danger- 
ous position  and  hearing  the  unusual  and  ex- 
traordinary sounds  in  front  of  his  engine, 
it  was  the  plain  duty  of  the  engineer  to 
resolve  all  doubts  in  favor  of  human  life 
and  stop  his  engine  at  once.  The  engineer 
says  he  was  running  3^  miles  per  hour. 
There  is  evidence  that  he  could  have  stopped 
almost  instantly ;  that  plaintiff  was  dragged 
40  yards,  "screaming  at  top  of  his  voice  all 
the  time."  This  evidence  is  scarcely  contro- 
verted, and  fully  Justifies  the  conclusion  that 
the  injury  was  occasioned  by  the  negligence 
of  defendant's  servant,  and  that  such  negllg- 
gence  was  the  immediate  or  proximate  cause 
of  plaintiff's  injury. 

This  view  of  the  case  renders  it  unneces- 
sary to  discuss  other  assignments  of  error 
of  the  defendant  or  other  phases  of  the  evi- 
dence of  negligence  presented  by  plaintiff's 
counsel.  The  motion  for  new  trial  on  ac- 
count of  newly  discovered  evidence  is  de- 
nied. 

No  error. 
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HARDIN  ▼.  CITY  OP  RADFORD. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

14,  1911.) 

1.  Licenses  (|  6*)— Fowbb&--Municipalities 
— Sale  op  Cideb. 

Under  Radford  City  Charter  (Laws  1910, 
c.  192)  S  54,  providing  that  the  council  may 
raise  taxes  annually  on  all  subjects  taxable  by 
the  state,  and  section  57  authorizing  the  coun- 
cil to  levy  a  tax  on  licenses  to  agents  of  in- 
surance companies  and  others  and  upon  any 
other  business,  whether  a  license  may  be  re- 
quired by  the  state  or  not,  the  city  may  impose 
a  license  tax  upon  one  in  the  business  of  selling 
cider,  for  the  first  section  gives  general  powers 
of  taxation  upon  all  businesses  not  prohibited, 
and  that  the  enumeration  in  the  second  section 
did  not  except  that  business. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  §§  6,  6,  19;    Dtec.  Dig.  {  6.*] 

2.  Statutes  (J  95^)— Special  Legislation— 

Ytt  CEN  SES 

Radford  City  Charter  (Laws  1910,  c.  192)  § 
57,  providing  that  the  city  council  nray  levy  a 
tax  upon  licenses  to  agents  of  insurance  com- 
panies, to  auctioneers,  and  others  and  any  oth- 
er business,  whether  a  license  may  be  required 
therefor  by  the  state  or  not,  is  not  a  violation 
of  Const  I  117,  inhibiting  special  legislation. 

[Ed.  Note. — ^For  other  cases,  see  Statutes, 
Cent  Dig.  i§  105,  106;  Dea  Dig.  i  95.*] 

8.   CONBTITUnONAL     LAW     (§     70*)— PROVINCE 

OF    Leoislaturs— Taxation— Reasonable- 
ness. 

License  taxes  upon  occupations  are  within 
the  province  of  the  Legislature,  and  their  rea- 
sonableness cannot  be  determined  by  the  courts. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  131 ;   Dec.  Dig.  i  70.*] 

4.  Municipal  Corporations  (|  592*)— Con- 
flicting Regulations— Sale  of  Cider. 
Act    March   15,   1910   (Acts  1910,   c.   190) 

L14,  which  is  part  of  an  act  defining  and  regu- 
ting  the  sale  and  manufacture  of  intoxicating 
liquors,  and  permitting  the  sale  of  pure  apple 
cider,  in  no  way  prohibits  cities  and  towns  from 
imposing  license  taxes  upon  persons  in  the  busi- 
ness of  selling  cider. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C^nt  Dig.  §S  ldll-1314;  Dec. 
Dig.  I  592.*] 

6.  Licenses  (i  19*)— §ale  of  Cider- Exemp- 
tions. 

Code  1904,  §  1042a,  prohibits  any  city  or 
town  from  imposing  any  tax  or  penalty  upon 
any  person  selling  his  own  farm  and  domestic 
products  within  the  limits  of  such  city  and  out- 
side of  the  regular  market  houses.  Defendant 
was  in  the  business  of  selling  cider,  which  was 
not  made  from  apples  growing  on  his  land,  but 
was  the  product  of  an  incorporated  fruit  farm. 
Beldt  that  the  exemption  of  the  statute  did  not 
extend  to  case  of  defendant,  and  a  license  tax 
might  be  lawfully  imposed  upon  him. 

[Ekl.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  §S  48-54;    Dec.  Dig.  §  19.*] 

6b  Licenses    (|   40*)- Failure   to    Procure 
—Liability  of  Agent. 

Where  a  license  is  required,  one  transact- 
ing a  business  without  it  cannot  escape  per^ 
sonal  liability  by  showing  that  he  acted  merely 
as  agent  for  the  owner  or  the  business. 

[Ed.  Note.— For  other  case^,  see  licenses. 
Cent  Dig.  i§  79-^ ;   Dec.  Dig.  (  40.*] 

Error  to  Ck)rporation  (}ourt  of  Radford. 
Action  by  the  City  of  Radford  against  H. 
T.  Hardin.    There  was  a  Judgment  for  the 


city  imposing  a  fine  ui>on  defendant  for  con- 
ducting a  business  without  a  license,  and 
defendant  brings  error.    Affirmed. 

Woods  ft  McNulty,  for  plaintiff  in  error. 
H.  C.  Tyler,  for  defendant  in  error. 

HARRISON,  J.  The  plaintiff  in  error 
seeks  to  set  aside  a  judgment  imposing  upon 
him  a  fine  of  $10  for  conducting  the  business 
of  selling  cider  without  a  license,  in  violation 
of  an  ordinance  of  the  city  of  Radford. 

[1]  The  contention  that  the  city  of  Radford 
has  no  power  to  levy  a  tax  upon  the  business 
of  selling  cider,  and  that,  if  it  has,  the  tax 
imposed  of  $50  is  unreasonable,  cannot  be 
sustained.  The  language  of  the  charter  (Acts 
1910,  p.  318,  {  54)  with  respect  to  the  powers 
of  taxation  thereby  conferred  upon  the  city 
is  substantially  the  same  as  that  found  in 
the  charters  of  other  cities  of  the  common- 
wealth, and  has  been  repeatedly  held  to 
confer  upon  the  city  council  general  powers 
of  taxation,  including  all  persons  and  sub- 
jects of  taxation,  except  only  as  they  may 
be  limited  by  the  laws  of  the  state  or  of  the 
United  States.  The  business  of  selling  cider 
is  not  exempt  from  taxation  because  it  is  not 
mentioned  among  the  subjects  of  taxation 
enumerated  in  section  57  of  the  charter.  It 
is  clear  that  the  Legislature  did  not  under- 
take to  enumerate  all  the  subjects  and  classes 
upon  which  a  license  tax  might  be  Imposed. 
On  the  contrary,  it  followed  the  few  subjects 
enumerated  with  the  broad  language,  *'and 
any  other  business,  whether  a  license  may  be 
required  therefor  by  the  state  or  not,"  there- 
by plainly  indicating  that  there  were  other 
pursuits  not  named  that  might  be  licensed. 
N.  N.  ft  O.  P.  Ry.  ft  C.  Co.  V.  City  of  Newport 
News,  100  Va.  157,  40  S.  E.  645. 

[2]  There  is  no  merit  in  the  contention  that 
section  57  of  the  charter  is  void  because  it  is 
in  violation  of  section  117  of  the  Constitution 
(Code  1904,  p.  ccxxxviii),  inhibiting  special 
legislation. 

[3]  As  to  the  contention  that  the  tax  of  $50 
imposed  upon  the  business  of  selling  cider  is 
unreasonable,  it  is  enough  to  say  that  the 
power  of  taxation  rests  with  the  legislative, 
and  not  with  the  Judicial,  department  of  the 
government,  and  its  province  cannot  be  in- 
vaded by  the  courts.  Woodall  v.  City  of 
Lynchburg,  100  Va.  318,  40  &  E.  915. 

[4]  It  is  further  contended  that  section 
14  of  an  act  approved  March  12,  1908  (Acts 
1908,  c.  189),  as  amended  by  an  act  approved 
March  15,  1910  (Acts  1910,  p.  289),  permits 
the  sale  of  dder  which  is  the  pure  Juice  of 
the  apple. 

This  is  an  act  defining  and  regulating  the 
sale  and  manufacture  of  intoxicating  liquors 
and  malt  beverages  and  imposing  license  tax- 
es thereon.  In  what  way  it  prohibits  the 
cities  and  towns  of  the  commonwealth  from 
imposing  a  license  tax  upon  persons  engaged 
in  the  regular  business  of  selling  cider,  such 
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as  tiie  plaintlif  In  error  Is  shown  to  be  con- 
dnctiiig,  has  not  been  pointed  out,  and  we  are 
unable  to  see  that  the  statute  invoked  in  any 
way  bears  upon  or  affects  the  issue  involved 
in  this  case. 

[S]  In  resisting  the  fine  imposed,  the  chief 
reliance  of  the  plaintiff  in  error  seems  to  rest 
upon  the  contention  that,  under  section  1042a 
of  the  Code  of  1904,  the  business  of  selling  ci- 
der within  the  limits  of  a  dty  Is  exempt 
from  taxation,  because  it  is  a  farm  or  do> 
mestic  product. 

The  record  shows  that  during  the  month 
of  May,  1910,  the  plaintiff  in  error  was  oc- 
cupying a  regular  place  of  business  upon  the 
principal  business  street  of  Radford,  conduct- 
ing dally  without  a  license  the  business  of 
selling  cider,  which  was  not  made  from 
apples  grown  on  his  own  land,  but  was  the 
product  of  apples  grown  or  bought  by  the 
Rose  Cliff  Fruit  Farm,  Incorporated,  at 
Waynesboro,  Va. 

Section  1042a  of  the  Oode  has  no  applica- 
tion to  this  case.  That  section  of  the  statute 
law,  as  its  language  clearly  shows,  was  in- 
tended to  prohibit  the  several  cities  and 
towns  of  the  commonwealth  from  Imposing 
and  collecting  any  tax,  fine,  or  other  penalty 
upon  and  from  persons  selling  farm  and 
domestic  products  of  their  own  production 
within  the  limits  of  such  town  or  city.  In 
other  words,  persons  are  thereby  permitted  to 
bring  their  own  farm  and  domestic  products 
to  the  towns  and  cities  and  sell  the  same 
upon  the  streets  and  outside  of  the  regular 
market  houses  and  sheds  without  paying  a 
curbage  license  tax  for  the  privilege.  The 
plaintiff  in  error  does  not  claim  to  own  a 
foot  of  land  or  to  produce  himself  an  article 
of  farm  or  domestic  production.  On  the 
contrary,  he  admits  that  he  is  conducting  the 
business  of  selling  elder  made  by  the  Rose 
Cliff  Fruit  Farm  of  Waynesboro,  Va.  If  the 
interpretation  sought  to  be  placed  upon  sec- 
tion 1042a  by  the  plaintiff  in  error  were  pos- 
sible, many*  businesses  not  contemplated  by 
the  statute  could  be  regularly  conducted  in 
the  towns  and  cities  without  paying  a  tax 
for  the  privilege. 

[8]  The  plaintiff  in  error  further  contends 
that  the  fine  was  improperly  imposed  upon 
him  because  he  was  conducting  the  business, 
not  for  himself,  but  as  agent  of  the  Rose  Cliff 
Fruit  Farm,  Incorporated. 

The  plaintiff  in  error  cannot  escape  liabili- 
ty by  showing  that  he  was  acting  as  agent 
for  the  Rose  Cliff  Fruit  Farm,  Incorporated. 
He  was  personaUy  conducting  a  regular  place 
of  business  without  the  required  license,  and 
for  this  he  was  fined.  The  city  had  no  means 
of  knowing  that  he  was  acting  for  the  Rose 
Cliff  Fruit  Farm,  a  wholesale  manufacturer 
of  cider  at  Waynesboro,  Va. 

A  person  who  transacts  business  without 
a  license,  where  a  license  is  required,  is  not 
relieved  from  the  consequences  by  showing 


that  he  acted  as  agent  for  another.  O'Bon- 
nell  V.  Commonwealth,  108  Va.  882,  62  S.  B. 
373;  1  Am.  &  Eng.  Enc.  of  L.  p.  1133,  note, 
and  cases  cited. 

There  is  no  error  in  the  judgment  com- 
plained of,  and  it  is  affirmed. 

Affirmed. 


(112  Va.  627) 
ADAMS  EXPRESS  00.  v.  GREEN. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

14,    1911.) 

1.  OaBBDERS   (S    168*)  —  E)XFKB88     OOlCPANT  — 

Limitation  op  Diabilitt— ^tatijtbs. 

Under  Code  1904,  |  1294c,  subsec.  24,  de- 
claring that  any  carrier  issuing  its  receipt  shall 
be  liable  for  loss  or  damag4  from  its  own  negli- 
gence or  the  negligence  of  any  connecting  car- 
rier, and  that  no  receipt  shall  exempt  it  from 
the  liability  of  a  common  carrier^  the  provision 
of  an  express  company's  receipt  limiting  its  lia- 
Ulity  to  a  certain  sum.  unless  a  greater  value 
was  declared  by  the  shipper,  would  furnish  no 
defense  to  the  shipper's  action  to  recover  the 
value  of  goods  lost  or  injured. 

[Ed,  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  708,  709 ;  Dec.  Dig.  (  158.*] 

2.  Cabribrs  (I  148*)— LncrrAZiON  or  Liabil- 
ity—What  law  GOVEBNS. 

Where  the  limitation  of  liability  in  the  re- 
ceipt of  a  common  carrier  is  not  contrary  to  a 
fixed  public  policy,  the  general  rule  in  cases  in- 
volving a  conflict  of  laws  in  respect  to  contracts 
for  carriage  is  that  the  carrier's  liability  is  gov- 
erned by  the  lex  lod  contractus,  and  not  by  fhe 
lex  fori. 

[ESd.  Note.— For  other  cases,  see  Oarrieis, 
Cent  Dig.  §S  650,  6S0 ;   Dec.  Dig.  S  148.*] 

3.  Cabbiers  (S  148V— Li^rrATiON  of  IjIabiii- 
ITY— What  Law  Govbbns— Publio  Poijct. 

The  provision  of  an  express  company's  re- 
ceipt, issued  in  the  state  of  New  York,  on  a 
shipment  of  goods  to  this  state,  that,  in  consid- 
eration of  the  rate  charged,  which  was  based 
upon  a  value  not  exceeding  ^0,  unless  a  greater 
value  was  declared,  the  shipper  agreed  that  the 
value  of  the  goods  was  not  more  than  that  sum, 
and  that  the  com  pony  would  not  be  liable  in  any 
event  for  more  than  that  sum,  though  valid  in 
New  York,  is  contrary  to  the  public  policy  of 
this  state,  as  declared  by  Code  1904,  {  1294c, 
subsec.  24,  which  makes  a  common  carrier  liable 
for  any  loss  or  injury  to  goods  caused  by  Its 
neglect  or  that  of  a  connecting  carrier,  and  pro- 
vides that  no  receipt  shall  exempt  any  common 
carrier  from  the  liability  which  would  exist  in  the 
absence  of  contract,  and  hence  furnishes  no  de- 
fense to  an  action  in  this  state  to  recover  the 
full  value  of  the  goods  upon  loss  or  injury. 

[E3d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S§  660,  686;  Dec.  Dig.  t  148.*] 

4.  Cabbiers  ((  110*)— Loss  ob  Injubt  to 
Goods— Shippeb's  Mibbjepbbsentation  of 
VAI.UB— Defense. 

Where  a  shipper  misrepresents  the  charac- 
ter of  a  padcage  for  shipment,  or  misleads  the 
carrier  as  to  its  value,  he  can,  in  case  of  loss, 
reoover  onl^  its  apparent  value  according  to  the 
representations  made ;  and  this  ia  especially  true 
where  the  representation  was  made  in  order  to 
obtain  a  lower  rate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  497-500,  603,  604 ;  Dec.  Dig.  ( 
llO.*] 
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5.  Oaxbicbs  (i  HO*)— Iioss  ob  Injubt  to 
Goods  ~  DKrENSBs  ^  Ck)NTB ACTS  in  Viola- 
tion OF  Interstate  Commerce  Act. 

While  the  interstate  commerce  act  (Act 
Feb.  4rf  1887,  c  104,  |  10,  par.  3,  24  Stat.  §82, 
as  added  by  Act  March  2.  1889,  c  382,  §  2,  25 
Stat.  858  [U.  S.  Comp.  St.  1901,  p.  3160]) 
prohibits  a  shipper  from  obtaining  the  transpor- 
tation of  property  at  less  than  the  reenlar  rates 
then  established  and  in  force,  by  fraudulent  rep- 
lesentations  as  to  value,  and  makes  such  fraud 
a  misdemeanor  and  imposes  a  penalty  therefor, 
it  does  not  prevent  the  shipper,  on  loss  of  the 
foods,  from  recovering:  their  apparent  value  ac- 
cording to  the  fraudulent  representations  made, 
since,  as  the  carrier's  charges  were  based  on  that 
value,  it  is  fair  and  just  that  it  should  be  held 
liable  for  their  loss  upon  the  same  basis  of 
value. 

[Bd.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  H  497-600,  603,  604;    Dec  Dig.  ( 

6w  Gabbiebb  (I  no*)  — Knowledge  ob  Con- 

CBALMBITT   BT   SHIPPKB— NXQLSOT  TO    StATS 

Value— Defbnsb. 

That  an  express  company  accorded  ship- 
oaentB  of  the  value  of  $60  and  over  a  higher  de- 
gree of  care  than  shipments  under  that  value, 
that,  had  it  known  the  value  of  the  shipment  in- 
vcrfved,  it  would  have  accorded  it  the  unusual 
and  extraordinary  care  that  shipments  of  its 
value  were  accorded,  that  the  shipper  had  knowl- 
edge that  valuable  shipments  were  handled  with 
more  care  than  shipments  of  ordinary  value, 
and  that  the  contract  prepared  by  the  companv 
liad  a  blank  space  oontalning  the  word  "value/' 
as  a  request  to  the  shipper  to  value  the  ship- 
ment, and  that  by  his  failure  to  do  so  it  was  not 
informed  of  its  value  and  was  deprived  of  the 
opiK>rtunity  of  giving  the  shipment  unusual 
care,  do  not  amount  to  a  case  of  fraudulent  rep- 
resentation or  concealment  of  the  value  of  the 
shipment,  and  afford  no  defense  to  an  action  to 
recover  its  full  value. 

[Ed.  Note. —  For  other  cases,  see  Carriers, 
C«nt.  Dig.  U  497-600,  603,  604 ;    Dec.  Dig.  J 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Roanoke. 

Action  by  Mrs.  K.  W.  Green  against  the 
Adams  Express  Company.  Judgment  for 
plaintiff,  and  the  defendant  appeals.  Revers- 
ed and  remanded. 

Woods,  Jackson  ft  Smith  and  Coxe  &  Cocke, 
for  plaintiff  in  error.  Moomaw  ft  Moomaw 
and  D.  Saylor  Good,  for  defendant  in  error. 

BUCHANAN,  J.  This  action  was  brought 
by  the  defendant  in  error  to  recover  damages 
from  the  plaintiff  in  error  for  the  loss  of  a 
package  of  jewelry,  delivered  to  the  latter  in 
the  state  of  New  York,  to  be  carried  to  the 
former  at  Roanoke,  in  the  state  of  Virginia. 
The  express  company  filed  the  plea  of  not 
guilty  and  offered  five  special  pleas,  which 
were  objected  to  by  the  plaintiff  and  rejected 
tiy  the  court  The  plea  of  the  general  issue 
was  afterwards  withdrawn,  and  upon  proof 
of  the  value  of  the  package  of  jewelry  lost 
there  was  a  judgment  against  the  express 
company  for  $412.70.  To  that  judgment  this 
writ  of  error  was  awarded. 

The  ground  of  defense  relied  on  in  rejected 
special  pleas  No&  1  and  2  was  that  by  the 
contract  for  shipm^it  altered  into  when  the 


package  was  received  it  was  pzovided  that, 
"In  consideration  of  the  rate  charged  for 
said  property,  which  is  regulated  by  the  val- 
ue thereof  and  is  based  upon  the  valuation 
of  not  exceeding  fifty  dollars  unless  a  great- 
er value  is  declared,  the  shipper  agrees  that 
the  value  of  said  property  is  not  more  than 
fifty  dollars  unless  a  greater  value  Is  stated 
herein,  and  that  the  company  shall  •  not  be 
liable  in  any  event  for  more  than  fifty  dol- 
lars if  no  value  is  stated  herein,'*  and  that 
such  a  contract  limiting  the  liability  of  the 
express  company,  being  valid  in  the  state  of 
New  York  where  it  was  made,  is  valid  in 
this  state,  and  that  since  the  value  of  the 
package  was  not  stated  in  the  contract  there 
could  be  no  greater  recovery  than  $60,  not- 
withstanding subsection  24  of  section  1294c, 
of  Pollard's  Code. 

That  subsection  contains  the  following  pro- 
vision: "Whenever  any  property  Is  receiv- 
ed by  a  common  carrier  to  be  transferred 
from  one  place  to  another,  within  or  without 
this  state,  or  when  a  railroad  or  other  trans- 
portation company  issues  its  receipt  or  bills 
of  lading  in  this  state,  the  common  carrier, 
railroad  or  transportation  company  Issuing 
such  bill  of  lading  shall  be  liable  for  any  loss 
or  damage  or  injury  to  such  property  caused 
by  its  negligence  or  the  negligence  of  any 
common  carrier,  railroad  or  transportation 
company  operating  within  any  territory  or 
state  of  the  United  States  to  which  such 
property  may  be  delivered,  or  over  whose 
lines  such  property  may  pass;  and  the  fact 
of  loss  or  damage  in  such  case  shall  itself  be 
prima  facie  evidence  of  negligence,  and  the 
common  carrier,  railroad  or  transportation 
company  issuing  such  receipt  or  bill  of  lading 
shall  be  entitled  to  recover  in  a  proper  action 
the  amount  of  any  loss,  damage,  or  injury  it 
may  be  required  to  pay  to  the  owner  of  such 
property  from  the  common  carrier,  railroad 
or  transportation  company  aforesaid  through 
whose  negligence  the  loss,  damage,  oiv  injury 
may  be  sustained.  No  contract,  receipt,  rule, 
or  regulation  shall  exempt  any  such  common 
carrier,  railroad  or  transportation  company 
from  the  liability  of  a  common  carrier  which 
would  exist  liad  no  contract  been  made  or 
entered  into." 

[1]  If  the  contract  for  shipment  had  been 
entered  into  in  this  state,  there  can  be  no 
question  that  under  the  decisions  of  the 
court  in  Chesapeake  &  Ohio  Ry.  Co.  v.  Beas- 
ley,  Couch  ft  Co.,  104  Va.  788,  62  S.  E.  566,  3 
U  R.  A.  <N.  S.)  183,  Same  v.  Pew,  109  Va. 
288,  64  S.  B}.  85,  and  Southern  E^  Co.  v.  Keel- 
er,  109  Va.  459,  64  S.  B.  38,  the  provision 
limiting  the  liability  of  the  express  company 
would  have  furnished  no  defense  to  the  right 
of  the  plaintiff  to  recover  the  full  value-  of 
the  property  lost  The  question,  therefore, 
which  we  are  called  upon  to  determine  is 
whether  the  law  of  the  state  of  New  York  or 
the  law  of  this  state  should  govern  in  de- 
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termining  the  liability  of  tlie  express  com- 
pany. 

[2]  The  general  rule  seems  to  be  that  In 
cases  involving  a  conflict  of  laws  in  respect 
to  contracts  of  affreightment,  the  carrier's 
liability  is  governed  by  the  lex  loci  contrac- 
tus, and  not  by  the  lex  fori.  Minor's  Conflict 
of  Laws,  f  169;  1  Hutchinson  on  Carriers  (3d 
Ed.)  §§  212  and  206 ;  6  Cyc.  411,  412,  and  cas- 
es cited.  But  a  diflTerent  rule  prevails  in  the 
Supreme  Court  of  the  United  States  and  in 
some  of  the  state  courts,  where  the  limitation 
in  the  bill  of  lading  is  contrary  to  the  fixed 
public  policy  of  the  United  States  or  of  the 
particular  state.  1  Hutchinson  on  Carriers, 
§214. 

In  the  recent  case  of  The  Kensington,  183 
U.  a  263,  22  Sup.  Ct  102,  46  L.  Ed.  190,  the 
contention  was  in  effect,  as  stated  by  Mr. 
Justice  White  (now  Chief  Justice),  that, 
"where  a  contract  limiting  the  liability  of  a 
carrier  against  its  own  negligence  is  made  in 
a  foreign  country,  to  be  executed  at  least  in 
part  in  the  United  States,  the  law  of  the  for- 
eign country,  either  by  its  own  force  or  by 
virtue  of  the  agreement  of  the  contracting 
parties,  must  be  enforced  by  the  courts  of 
the  United  States,  even  though  to  do  so  re- 
quires the  violation  of  the  public  policy  of 
the  United  States."  In  replying  to  that  con- 
tention, the  learned  Justice  said:  "To  state 
the  proposition  is  to  answer  it  It  is  true  as 
a  general  rule  that  the  lex  loci  governs,  and 
it  is  also  true  that  the  intention  of  the  par- 
ties to  a  contract  will  be  sought  out  and  en- 
forced. But  both  these  elementary  principles 
are  subordinate  to  and  qualified  by  the  doc- 
trine that  neither  by  comity  nor  by  the  will 
of  contracting  parties  can  the  public  policy 
of  a  country  be  set  at  naught.  •  •  •  Nor 
is  the  suggestion  that  because  there  is  no 
statute  expressly  prohibiting  such  contracts, 
and  It  is  assumed  no  offense  against  moral- 
ity is  committed  in  making  them,  therefore 
they  should  be  enforced  despite  the  settled 
rule  of  public  policy  to  the  contrary.  The 
existence  of  the  rule  of  public  policy,  and 
not  the  ultimate  causes  upon  which  it  may 
depend,  is  the  criterion." 

[3]  While  the  precise  question  involved  in 
the  case  under  consideration  has  never  been 
passed  upon  by  this  court,  the  conclusion 
was  reached,  in  the  case  of  National  Car  Co. 
▼.  Louisville  &  Nashville  R.  Co.,  110  Va.  413, 
66  S.  E.  88,  24  L.  R.  A.  (N.  S.)  1010,  that  a 
contract  with  a  common  carrier,  made  in  an- 
other state,  valid  there,  but  to  be  partly  per- 
formed in  this  state,  would  not  be  enforced 
by  its  courts  when  in  violation  of  the  public 
policy  of  this  state,  as  shown  by  its  statutes. 
In  that  case  the  contract  whose  validity  was 
involved  was  made  in  the  state  of  Kentucky, 
by  which  the  common  carrier  gave  to  one 
person  the  exclusive  right  to  place  adver- 
tisements on  its  box  cars ;  a  part  of  its  line 
of  road  being  in  this  state.  That  contract, 
whether  valid  or  invalid  in  the  state  of  Ken- 
tucky, where  made,  it  was  held,  would  not  be 


enforced  In  the  courts  of  this  state,  because 
it  gave  to  one  person  an  undue  and  unreason- 
able preference  and  advantage  over  others,  in 
violation  of  the  public  policy  of  this  state,  as 
shown  by  subsection  3,  (  1294c,  Va.  Code 
1904. 

The  principle  involved  in  that  case  and  the 
one  under  consideration  seem  to  be  substan- 
tially the  same.  Both  were  contracts  made 
in  another  state,  and  valid,  or  conceded  to  be 
valid,  where  made.  The  provisions  of  both 
were  to  be  executed  or  performed  in  part  In 
this  state.  The  provisions  in  each  were  in 
violation  of  the  public  policy  of  this  state,  as 
shown  by  its  statutes. 

The  decisions  in  the  Chesapeake  &  Ohio 
Ry.  Co.  V.  Beasley,  Couch,  etc.,  supra,  and 
the  cases  which  follow  it,  are  based  upon 
the  view  that  a  contract  with  a  common  car- 
rier, limiting  its  liability  to  a  sum  less  than 
the  actual  value  of  the  article  shii^ed.  In 
consideration  of  a  reduced  rate,  was  in  effect 
exempting  the  carrier,  pro  tanto,  from  its 
own  negligence  or  misconduct  It  is  clearly 
as  much  against  the  fixed  policy  of  this  state 
to  permit  a  common  carrier  to  exempt  Itself 
from  liability  for  its  own  negligence,  as  it 
is  to  allow  it  to  give  one  person  an  undue 
and  unreasonable  preference  and  advantage 
over  others. 

The  court  is  of  opinion  that  the  trial  court 
properly  rejected  special  pleas  numbered  1 
and  2. 

Pleas  numbered  3  and  4  aver  a  state  of 
facts  which,  if  true,  show  that  the  consignors 
of  the  package  of  jewelry  knew  that  the 
value  of  the  goods  shipped  regulated  the 
rate  of  charges  for  carriage,  and  that  they 
fraudulently,  by  their  acts  and  conduct,  rep- 
resented that  the  package  of  jewelry  deliver- 
ed to  the  defendant  company  for  shipment 
did  not  exceed  the  value  of  $50,  and  thereby 
obtained  a  lower  rate  of  charge,  when  in  fact 
they  knew  that  the  jewelry  was  worth  $412.- 
50,  the  amount  now  sought  to  be  recovered 
as  damages  for  its  loss. 

Although  the  courts  of  this  state  will  not 
enforce  a  contract  like  that  relied  on  in  spe- 
cial pleas  numbered  1  and  2,  because  it  Is  in 
violation  of  the  public  policy  of  the  state  as 
declared  by  statute,  yet,  if  the  shipper 
through  fraudulent  representations,  verbal  or 
otherwise,  conceals  the  true  value  of  the  ar- 
ticle shipped,  there  is  no  reason  why  he  should 
not,  as  in  other  cases,  suffer  the  consequences 
of  his  own  fraud. 

[4]  It  seems  to  be  established  in  Ehigland 
and  in  this  country  by  the  weight  of  author- 
ity, and  by  the  better  reason,  that  where  the 
shipper  misrepresents  the  character  of  a 
package  for  shipment  or  misleads  the  carrier 
as  to  its  value,  he  can  in  case  of  loss  only 
recover  its  apparent  value  according  to  the 
representations  made;  and  especially  is  this 
true  where  the  representation  was  made  in 
order  to  obtain  a  lower  rate  of  charges.  See 
1  Hutchinson  on  Carriers,  §§  328-332 ;  6  Cyc 
3S0;   6  Am.  ft  Eng.  Ency.  L.  (2d  Ed.)  345; 
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note  to  Bottnm  t.  GharleBton,  etc.,  By.  Go.f  5 
Am.  ft  Eng.  Ann.  Gas.  118,  120-122,  where  a 
large  number  of  cases,  English  and  American, 
are  cited. 

Such  a  rule  is  fair  and  just  to  both  par- 
ties. It  would  be  not  only  unreasonable,  but 
wrong,  for  a  shipper  by  his  fraudulent  rep- 
resentations to  have  his  goods  carried  for  a 
compensation  based  upon  a  valuation  much 
less  than  their  actual  value,  and  then  in  case 
of  loss  to  recover  their  fuJl  value  from  the 
carrier.  To  so  hold  would  permit  the  ship- 
I>er  to  take  advantage  of  his  own  wrong. 

[S]  The  trial  court,  we  think,  erred  in  re- 
jecting special  plea  numbered  4,  but  properly 
rejected  special  plea  numbered  3,  because 
that  plea  denied  the  plaintiff's  right  to  re- 
cover anything.  While  paragraph  3,  §  10,  of 
the  interstate  commerce  act  (Act  Feb.  4, 1887, 
c  104,  24  Stat  382,  as  added  by  Act  March 
2,  1889,  c  382,  f  2,  25  Stat  858,  3  Fed.  St 
Ann.  835  [U.  S.  Comp.  St  1901,  p.  3160]), 
relied  on  in  that  plea,  prohibits  a  shipper 
from  obtaining  the  transportation  of  property 
at  less  than  the  regular  rates  then  established 
and  in  force  by  fraudulent  representations 
as  to  the  value,  and  makes  such  fraud  a  mis- 
demeanor and  imposes  a  penalty  therefor,  it 
ought  not  we  think,  to  prevent  the  shipper 
from  recovering,  if  the  goods  are  lost  their 
apparent  value  according  to  the  fraudulent 
representations  made.  The  carrier's  charges 
were  based  upon  that  value,  and,  if  the  goods 
were  lost  by  a  failure  of  duty  on  its  part  it 
is  reasonable  and  just  that  it  should  be  held 
liable  for  their  loss  upon  the  same  basis  of 
value. 

[6]  Special  plea  No.  5,  as  construed  by  the 
defendant  company  in  its  petition  for  this 
writ  of  error,  sets  up  in  substance  the  follow- 
ing facts: 

"(1)  That  the  express  company  accorded 
shipments  of  the  value  of  fifty  dollars  and 
over  a  higher  degree  of  care  than  was  ac- 
corded shipments  of  the  value  of  under  fifty 
dollars;  that  It  accorded  shipments  of  the 
value  of  fifty  dollars  and  over  unusual  and 
extraordinary  care,  whereas  it  accorded  ship- 
ments under  the  value  of  fifty  dollars  due 
care  only. 

**(2)  That  bad  the  carrier  known  the  value 
of  the  shipment  in  dquestion,  it  would  have 
accorded  It  the  unusual  and  extraordinary 
care  that  shipments  of  its  value  are  accorded, 
and  it  would  have  been  handled  in  a  very 
different  manner  from  the  average  run  of 
shipments. 

"(3)  That  by  reason  of  the  shipper's  fail- 
ure to  state  the  value  in  the  contract  prepared 
by  the  8hipi>er,  the  carrier  was  not  informed 
as  to  the  nature  and  value  of  the  shipment 
and  was  deprived  of  the  opportunity  of  giv- 
ing It  the  unusual  and  extraordinary  care 
that  it  would  have  given. 

"(4)  That  the  shipper  had  been  in  the  hab- 


it of  filling  out  the  shipping  contracts  him- 
self, and,  being  an  extensive  shipper  over 
the  express  company,  had  knowledge  of  the 
fact  that  valuable  shipments  were  handled 
with  more  care  than  shipments  of  ordinary 
value.  That  in  addition  to  this,  the  said 
shipping  contract  referred  to  contained  in  it 
a  blank  space  above  which  was  written  the 
word  *value.'  That  this  blank  space  left  for 
the  value  was  not  only  a  request  on  the  part 
of  the  defendant  to  the  shipper  to  insert  the 
value,  in  order  that  it  might  charge  a  rate 
commensurate  with  the  risk  that  it  was  tak- 
ing, but  was  a  request  for  information,  in 
order  that  it  might  give  the  package  the  care 
that  a  shipment  of  Its  value  would  have  been 
given.  That,  therefore,  no  recovery  over  and 
above  fifty  dollars  should  be  allowed,  for  the 
reason  that  the  carrier  was  deprived  of  the 
opportunity  of  giving  the  shipment  the  care 
that  a  package  of  greater  value  than  fifty 
dollars  would  have  been  given." 

The  facts  averred  do  not,  in  our  opinion, 
make  out  a  case  of  fraudulent  representation 
or  concealment  of  the  value  of  the  goods  on 
the  part  of  the  shipper,  or  a  .refusal  on  his 
part   to  give  their   value   when   requested. 
Mere  knowledge  on  the  part  of  the  shipper 
of  the  different  degrees  of  care  which  the 
carrier  is  in  the  habit  of  exercising  accord- 
ing to  the  value  of  the  goods  intrusted  to  it 
for  transportation  cannot  change  the  degree 
of  care  imposed  upon  it  by  law,  or  place  up- 
on the  shipper  any  higher  duty  than  if  he 
was  Ignorant  of  such  habit  or  custom.     It 
would  be  a  dangerous  doctrine  to  hold  that 
the  degree  of  care  required  of  a  common 
carrier  was  to  be  measured  by  the  value  of 
the  goods  shipped.     We  do  not  think  that 
such  a  rule  has  been  or  ought  to  be  estab- 
lished. 

The  court  is  of  opinion  that  the  trial  court 
erred  in  rejecting  special  plea  No.  4,  and  for 
that  error  its  judgment  must  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings to  be  had  not  in  confiict  with  the  views 
expressed  in  this  opinion. 

Reversed. 


(112  Va.  6e0> 
HALL  V.  GRAHAM,  Sheriff. 

(Supreme  Conrt  of  Appeals  of  Virginia. 
Sept  14,  1911.) 

1.   VeNDOB     ANn     PUBCHASER     (|     66*)  —  OOH- 

STRUcnoN  OF  Contract— Pbksumption, 
Where  a  contract  referred  to  the  number 
of  acres  in  a  tract  of  land  sold,  the  sale  is  pre- 
sumed to  be  by  the  acre,  and  this  presumption 
can  be  overcome  only  by  clear  proof. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent   Dig.  U  93-96;    Dec  Dig.  ( 


2.  Vendob  and  Pubchaseb  (t  31*)  — Con- 
struction OF  Contract  —  Mutual  Mis- 
take. 

Where  land  surveyed  by  the  county  sur- 
veyor  was  sold    as  containing  the    number   of 
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acres  estimated  by  him,  though  in  reality  it 
contained  a  less  nnmber,  neither  the  vendor 
nor  the  purchaser  were  at  fault  in  failing  to 
discover  the  deficiency,  but  contracted  under  a 
mutual  mistake  of  facts. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |§  8&-d7;  Dec.  Dig.  § 
31.*] 

3.  Vewdob  and  Pubchaseb  (|  347*)  —  Mis- 
take AS  TO  Quantity— Laches. 

Where  by  mutual  mistake  land  was,  in 
1884,  purchased  and  sold  as  containing  a  great- 
er number  of  acres  than  it  really  did,  and  not 
until  1908  did  the  purchaser  discover  the  short- 
age, his  right  to  recover  for  the  deficiency  was 
not  barred  by  laches. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  347.^J 

4.  LiioTATiON  OF  Actions  (|  96*)— Tuob  of 
Running  of  Statute. 

Where,  by  mutual  mistake,  land  was  pur- 
chased and.  sold  as  containing  a  {greater  num- 
ber of  acres  than  it  did,  limitations  do  not 
begin  to  run  upon  the  purchaser's  right  to  re- 
cover on  the  deficient  until  his  discovery  of 
the  shortage. 

[Ed.  Note.— For  other  cases,  see  Lindtation 
of  Actions,  Dec.  Dig.  |  96.*] 

6.  Interest  ((  9*)— Computation— Time. 

In  the  absence  of  agreement,  one  having 
the  use  of  another's  money  must  usually  pay 
interest  until  repayment. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Oent  Dig.  (f  20-24 ;   Dec  Dig.  f  9.*] 

6.  Interest  (§  46*)— Tims  of  Ck>MPUTATiON— 
Mistake— Deman  D. 

Where  money  was  paid  and  received  under 
a  mutual  mistake  of  tact,  without  fraud  or 
misconduct  on  the  part  of  him  to  whom  the 
ni»ney  was  paid,  interest  does  not  begin  to 
run  until  the  mistake  has  been  discovert  and 
demand  for  repayment  made. 

[EM.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  (  102;    Dec  Dig.  (  46.*] 

Appeal  from  Circuit  Court,  Pulaski  County. 

Action  by  Joseph  Graham,  Sheriff  of  Pu- 
laski County,  and  as  such  administrator  de 
bonis  non  of  the  estate  of  William  T.  Jordan, 
agaiuBt  A.  B.  Hall.  From  a  Judgment  for 
plalntlll,  defendant  api>eala  Reversed  in 
part 

John  S.  Draper,  for  appellant  J.  0»  Wy- 
sor,  for  appellee. 

BUCHANAN,  J.  This  suit  was  instituted 
by  the  appellee,  as  the  personal  representa- 
tive of  William  T.  Jordan,  to  recover  money 
paid  by  the  latter  to  the  appellant  through 
a  mistake  of  fact,  as  is  alleged. 

In  the  year  1884  the  appellant  conveyed 
to  the  said  Jordan  a  tract  of  land  for  the 
sum  of  ^,500,  which  by  survey  made  at  the 
time  was  calculated  to  oontain  90  acres,  and 
was  so  described  in  the  deed,  which  was 
with  covenants  of  general  warranty.  Jordan 
permitted  his  daughter,  Mrs.  Mary  H.  Laugh- 
on,  and  her  husband,  to  move  upon  the  land 
in  the  year  1886y  with  the  understanding 
that  he  (Jordan)  Intended  to  give  it  to  his 
said  daughter.  Jordan  died  in  the  year  1890, 
leaving  a  will  by  which  he  gave  his  widow 
the  land  during  her  life,  or  as  long  as  she 


remained  unmarried,  wltb'  remainder  to  his 
said  daughter  upon  .the  expiration  of  his 
widow's  estate  therein.  The  latter  did  not 
marry  again,  and  died  in  the  year  1907.  In 
the  year  1906  it  was  ascertained  by  calcula- 
tion made  from  the  courses  and  distances 
named  in  the  deed  from  Hall  to  Jordan  that 
there  were  88^  acres  of  land  in  the  tract, 
instead  of  90  acres,  as  described  In  the  deed. 
By  subsequent  surv^  made  in  the  same  year 
(1908),  it  was  ascertained  that  there  were 
only  88  acres  of  land  in  the  tract,  or  a  Bhor^ 
age  of  7  acres. 

Upon  the  hearing  of  the  cause,  the  circuit 
court  granted  the  relief  prayed  for,  and  en- 
tered a  decree  in  favor  of  the  complainant 
for  the  sum  of  $350,  with  interest  thereon 
from  March  10, 1884,  the  date  of  Hall's  deed 
to  Jordan,  until  paid.  From  that  decree  this 
appeal  was  granted. 

The  objections  made  here  to  the  decree 
are: 

(1)  That  there  is  no  clear  proof  that  the 
sale  was  by.  the  acre;  or,  if  it  was,  that 
there  Is  any  deficiency  in  the  land. 

(2)  That  the  presumption  is  that  the  claim 
asserted  was  abandoned  or  settled,  and  there 
is  no  evidence  to  rebut  that  presumption. 

(8)  That  the  claim  was  barred  by  the  stat- 
ute of  limitations. 

(4)  That  the  daim  is  stale,  and  cannot  be 
allowed  without  great  rislc  of  injustice  to 
the  appellant 

(5)  That,  if  the  trial  court  did  not  err  in 
sustaining  the  claim,  it  erred  in  giving  in- 
terest thereon  until  demand  made,  which 
was  not  until  this  suit  was*  instituted.. 

[1]  It  satisfactorily  appears,  we  thinlc,  that 
the  tract  of  land  described  in  the  deed  as 
containing  90  acres  only  contained  83  acres. 
It  further  appears  that  the  sale  was  by  the 
acre,  and  not  in  gross;  for  every  sale  of 
land  where  the  quantity  is  referred  to  in  the 
contract  is  presumed  to  be  a  sale  by  the  acre, 
unless  the  language  of  the  contract  plainly 
indicates  a  sale  in  gross,  and  this  presump- 
tion can  only  be  overcome  by  clear  and  co- 
gent proof.  Hull  V.  Watts'  Adm'r,  95  Va. 
10,  27  S.  B.  829;  Epes  v.  Saunders,  109  Va. 
99,  100,  63  S.  E.  428,  132  Am.  St  Rep.  904, 
and  cases  dted. 

There  is  nothing  in  the  deed,  whidi  is  the 
only  evidence  of  the  contract  of  sale,  nor  In 
the  oral  evidence,  which  rebuts  that  pre- 
sumption. On  the  contrary,  that  presump- 
tion is  strengthened  by  the  language  of  the 
deed,  and  by  the  fact  that  a  survey  of  the 
land  was  made  when  Jordan  purchased  from 
Hall. 

[2]  It  further  satisfactorily  appears,  we 
think,  that  the  deficiency  In  the  quantity  of 
the  land  was  unlmown  until  the  year  1907 
or  1908,  when  Mrs.  Laughon  and  her  bus* 
band  were  about  to  sell  it  There  is  noth- 
ing to  show  that  either  the  vendor  or  the 
vendee,  or  those  who  claimed  under  them. 
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were  at  fault  In  not  discovering  the  deficien- 
cy earlier.  The  land  was  snrreyed  by  the 
county  snnreyor  at  the  time  of  Hairs  sale  to 
Jordan,  and  had  remained  in  the  possession 
of  the  latter,  his  widow,  and  daughter  from 
that  time  until  the  latter  had  sold  or  was 
about  to  make  sale  of  it,  and  the  surrey  was 
no  doubt  regarded  by  all  as  a  correct  survey. 
Indeed,  the  lines  and  comers  were  properly 
located  by 'the  county  surveyor;  but  his  mis- 
take was  in  calculating  the  area  in  the  Pur- 
vey. Neither  a  vendor  nor  a  vendee  can  be 
regarded  as  at  fault  in  not  having  a  new 
surv^  or  a  new  calculation  of  the  quantity 
of  the  land  made  under  the  circumstances 
disclosed  by  the  record.  The  mistake  was 
mutual,  and  made  without  the  fault  of  either 
vendor  or  vendee. 

[3]  The  court  is  further  of  opinion  that 
there  has  been  no  such  laches  in  the  prosecu- 
tion of  the  appellee's  claim  as  should  deprive 
him  of  the  right  to  recover.  No  lapse  of 
time,  no  delay  in  bringing  suit,  however 
long,  will  defeat  the  remedy  in  cases  of 
fraud  or  mutual  mistake,  provided  the  in- 
jured party  during  all  the  interval' was  ig- 
norant of  the  fraud  or  mistake  without  fault 
on  his  part  The  duty  of  a  party  to  com- 
mence proceedings  to  assert  his  rights  can 
only  arise  upon  the  discovery  of  the  fraud 
or  mistake,  and  the  possible  effect  of  laches 
will  begin  to  operate  only  from  that  time. 
Crauford  v.  Smith,  dS  Va.  628,  630,  23  8.  B. 
235,  25  S.  B.  657,  and  the  authorities  cited. 

[4]  Neither  is  the  claim  barred  by  the  stat- 
ute of  limitations,  since  the  suit  was  institut- 
ed within  lees  than  the  statutory  period  after 
the  discovery  of  the  mistake.  Hull  v.  Watts, 
supra,  86  Va.  10, 13, 14,  27  S.  B.  829. 

[6]  The  remaining  question  to  be  consid- 
ered is  from  what  time  the  sum  due  the  ap- 
pellant ought  to  bear  interest.  Generally,  he 
who  has  the  use  of  another's  money  must 
pay  interest  upon  it  from  the  time  he  re- 
ceives It  until  he  repays  it,  unless  there  is 
an  agreement,  express  or  implied,  to  the 
contrary.  Vashon  v.  Barrett,  105  Va.  490, 
493,  54  S.  B.  705,  and  cases  cited. 

[•]  Our  decisions  are  apparently  not  in 
accord  as  to  the  time  from  which  money 
should  bear  interest  which  was  paid  and  re- 
ceived under  a  mistake  of  fact,  in  the  absence 
of  fraud  or  misconduct  in  him  to  whom  the 
money  was  mistakenly  paid.  See  Ross  v. 
McLauchlan,  7  Grat.  86,  97-99;  Hull  v.  Watts, 
supra,  95  Va.  15,  27  S.  B.  829;  Crauford  v. 
Smith,  supra,  93  Va.  631,  23  S.  B.  235,  25  S. 
El  657;  Vashon  v.  Barrett,  supra,  105  Va. 
493,  54  S.  B.  705;  Lee  v.  Laprade,  106  Va. 
594,  56  S.  B.  719,  117  Am.  St  Rep.  1021. 

In  the  case  of  Crauford  v.  Smith,  supra. 
It  was  held  that,  where  money  has  been  paid 
and  received  under  such  circumstances,  inter- 
est will  not  be  allowed,  except  from  the  time 
when  the  mistake  was  discovered  and  de- 
mand for  repayment  made.     The  rule  an- 


nounced in  that  case  was  approved  and  fol« 
lowed  in  the  case  of  Lee  v.  Laprade,  supra, 
106  Va.  601,  56  S.  B.  719,  117  Am.  St  Rep. 
1021;  and  in  a  note  to  the  last-named  case, 
reported  in  10  Am.  &  Eng.  Ann.  Cas.  303, 
307,  numerous  casea  are  cited  to  sustain  the 
doctrine  of  the  principal  case.  See,  also,  16 
Am.  &  Eng.  Bncy.  Jj.  (2d  Bd.)  1011;  22  Cya 
1500,  1507. 

The  court  is  of  opinion  that  the  rule  as  to 
interest  paid  under  a  mutual  mistake  of 
fact,  where  no  fraud  or  improper  conduct 
can  be  Imputed  to  the  party  receiving  the 
same,  laid  down  in  Crauford  v.  Smith,  and 
reiterated  in  Lee  v.  Laprade^  is  the  better 
rule,  is  sustained  by  courts  of  the  highest 
respectability,  and  should  be  adhered  to. 

It  follows,  fr^m  what  has  been  said,  that 
the  court  is  of  opinion  that  there  \b  no  error 
in  the  decree  appealed  from,  except  as  to 
the  interest  allowed  on  the  sum  decreed 
to  be  paid.  The  decree  of  the  circuit  court 
must  therefore  be  affirmed.  In  so  far  as  it 
ascertains  the  principal  sum  which  the  i^h 
pellee  is  entitled  to  redover,  and  reversed  in 
so  far  as  it  decrees  that  said  sum  shall  bear 
interest  from  the  date  of  the  deed  from  Hall 
to  Jordan,  instead  of  from  the  time  the  writ 
or  summons  commencing  this  suit  was  issued, 
there  having  been  no  previous  demand  made 
for  the  repayment  of  such  principal.  But, 
as  the  record  does  not  show  the  date  when 
said  summons  was  issued,  the  cause  will  be 
remanded,  with  direction  to  the  circuit  court 
to  decree  interest  on  said  principal  sum  from 
the  date  of  the  issuing  of  the  summons.  As 
the  party  substantially  prevailing  here,  the 
appellant  will  be  decreed  his  costs  in  this 
court 

Reversed  in  part 


(112  Va.  894) 
WRIGHT  V.  COMMONWEALTH, 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

14,  1911.) 

LiCElfSBS     (S     40*)--OFyBNSB8     AGAIIVST     IA' 

osNSE  Laws. 

Act  March  11,  1906  (Acts  1906,  c  156) 
I  1,  provided  that  no  i>erBon  should  engage  in 
the  business  of  makinc  loans  on  wages  or  sal- 
aries or  on  conditional  sales  of  fnmitare,  etc.. 
without  first  obtaining  a  license  therefor  and 
fixed  a  penalty  for  its  violation.  Defendant, 
before  the  enactment  of  the  statute,  had  made 
loans  to  certain  railroad  employ^  and  taken 
an  assignment  of  their  wages  as  security;  the 
dates  of  such  assignments  being  left  bTank  and 
defendant  empowered  to  fill  in  the  dates.  Some 
of  these  loans  were  due  and  unsettled  when  the 
act  became  operative,  and  thereafter  several  of 
such  claims  were  filed  by  defendant  with  the 
railway  employer  for  collection.  Held,  that  the 
JBtatute  had  no  retroactive  effect,  and  that  for 
the  defendant  to  date  and  collect  these  pre- 
existing loans  after  the  statute  went  into  effect 
was  no  violation  of  it. 


[Ed.    Note.— For   other 
Dec.  Dig.  §  40.*] 


eases,    see   Licenses; 
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Error  to  Corporation  Court  of  City  of 
Roanoke. 

Roscoe  J.  Wright  was  convicted  for  loan- 
ing money  on  security  without  a  license,  and 
he  brings  error.    Reversed. 

A.  B.  Hunt,  for  plaintiff  in  error.  The  At- 
torney General,  for  the  Commonwealth. 

HARRISON,  J.  By  an  act  of  the  Qesi- 
eral  Assembly  approved  March  12,  1906,  it 
l8  provided  "that  no  person,  firm  or  corpo- 
ration shall  engage  generally,  regularly  or 
collaterally  to  any  other  business,  in  the  bus- 
iness of  making  loans  on  household  or  kitch- 
en furniture,  or  household  goods,  or  wear- 
ing apparel,  or  sewing  machines,  or  musical 
instruments,  or  wages,  or  saiai'ies  or  on  con- 
ditional sales  of  the  B&jne  without  first 
obtaining  a  license  therefor,  which  shall  be 
in  addition  to  the  license  required  by  law 
for  any  other  business  the  person,  firm  or 
corporation  may  engage  in.  ♦  ♦  ♦  Any 
person,  firm  or  cori>oration  violating  the  pro- 
visions of  this  section  shall  pay  a  fine  of 
not  less  than  fifty  dollars  and  not  more  than 
five  hundred  dollars  for  each  offense."  Acts 
1906,  p.  242. 

The  plaintiff  in  error  was  indicted  under 
this  statute,  found  guilty,  and  sentenced  to 
pay  a  fine  of  $100.  To  that  judgment  the 
present  writ  of  error  was  awarded. 

The  record  shows  that  before  the  statute 
in  question  was  passed  the  plaintiff  in  er- 
ror was  engaged  in  the  business  of  a  pri- 
vate banker,  with  a  license  therefor,  but 
that  prior  to  the  year  1906  he  closed  his 
business  as  such  private  banker,  and  since 
that  date  has  made  no  loans  taking  as  se- 
curity therefor  any  of  the  things  mentioned 
in  the  indictment  or  in  the  statute  under 
which  it  is  found.  The  record  further  shows 
that  during  the  time  prior  to  the  enact- 
ment of  the  statute,  when  the  plaintiff  In 
error  was  lawfully  engaged  in  the  business 
of  a  private  banker,  he  made  loans  to  a 
number  of  parties  at  work  for  the  Norfolk 
&  Western  Railway  Company,  and  took  as 
security  therefor  assignments  of  their  wa- 
ges; the  dates  of  these  respective  assign- 
ments being  left  blank,  with  power  given 
to  the  plaintiff  in  error  to  fill  in  such  dates. 
Some  of  these  loans  were  unsettled  and  due 
to  the  plaintiff  in  error  at  the  time  the  act 
was  passed,  and  after  the  statute  became 
operative  six  of  such  claims  were  filed  by 
the  accused  with  the  Norfolk  &  Western 
Railway  Company  for  collection. 

Upon  these  facts  the  court,  over  the  ob- 
jection of  the  accused,  instructed  the  Jury 
as  follows:  "♦  ♦  •  That  if  they  be- 
lieve from  the  evidence  beyond  all  reason- 
able doubt  that  the  defendant,  Roscoe  J. 
Wright,  has  since  February  10,  1909,  en- 
gaged in  the  business  of  loaning  money  and 


taking  as  security  therefor  orden  on  or  as- 
signments of  wages  of  the  person  to  whom 
the  loan  was  made,  or  of  any  other  person, 
they  must  find  the  defendant  guilty.  That 
the  continuing  to  carry  pre-existing  loans 
constitutes  such  a  loan,  and  that  a  taking 
of  such  order  signed  and  delivered  before 
February  10,  1909,  but  dated  in  blank,  and 
afterwards  used,  or  dated  since  February 
10,  1909,  is  a  taking  of  such  order  since  Feb- 
ruary 10,  1909." 

This  Instruction  puts  a  construction  upon 
the  act  of  March  12,  1906»  not  contemplated 
or  warranted  by  its  terms  and  most  prej- 
udicial to  the  accused.  The  statute  has  no 
retroactive  effect,  and  was  not  intended  to 
confiscate  rights  of  property  lawfully  vest- 
ed in  the  plaintiff  in  error  prior  to  its  en- 
actment He  had  the  same  right  to  enforce 
and  collect  such  pre-existing  loans  after  the 
passage  of  the  act  as  he  had  before  its  pas- 
sage. The  accused  continued  to  hold  the  ev- 
idence of  a  lawful  debt  given  him  prior  to 
the  statute,  because  he  had  been  unable 
to  collect  the  same.  He  was  authorized  to 
fill  in,  at  his  pleasure,  the  date  of  these  or- 
ders taken  prior  to  1906,  and  it  was  no  vi- 
olation of  the  statute  for  him  to  date  and 
collect  them  after  the  statute  went  into  ef- 
fect. The  statute  prohibits  persons  from 
engaging  in  the  business  of  making  loans 
on  wages  or  salaries.  It  was  never  in- 
tended to  prohibit  the  collection  of  lawful 
loans  made  prior  to  its  passage.  There  is 
no  evidence  that  the  accused  was  engaged 
in  the  business  of  making  loans  upon  wages 
or  salaries  after  March  12,  1906.  On  the 
contrary,  he  was  merely  collecting  loans  law- 
fully made  prior  to  that  date,  which  he  had 
a  right  to  do. 

The  statute  Invoked  has  no  application  to 
the  case  made  by  the  record,  and  therefor 
the  judgment  complained  of  must  be  re- 
versed, the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial  not  in  confilct 
with  the  views  herein  expressed,  if  the 
commonwealth  be  so  advised. 

Reversed. 


(112  Va.  e07) 

SCOTT  ROLLER  MILL  CO.,  Inc.,  v.  SOW- 

DER  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

14,  1911.) 

asstgnlfents  fob  benefit  of  creditors  (s 
340*)  —  Property  Conveyed  —  Claim  of 
Third  Party—Evidence. 

In  a  controversy  where  assignees  for  the 
benefit  of  creditors  filed  a  bill  askinsr  the  aid 
of  the  court  in  their  administration  of  the  es- 
tate, a  claimant,  made  a  party  defendant,  as- 
serted title  to  a  part  of  the  estate  claimed  by 
the  assignees  on  the  ^ound  that  the  deed  of 
conveyance  to  them  did  not  indnde  the  prop- 
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•rty  inTolyed.    Held,  that  claimant  had  failed  to 
establish  his  daim. 

[£d.  Note.— For  other  caseB,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  §)  1025- 
1035 ;   Dec  Dig.  S  340.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

Bill  by  v.  M.  Sowder  and  others,  as  trus- 
tees of  Winfleld  Scott  for  the  benefit  of  his 
creditors,  asking  the  aid  of  the  circuit  court 
of  Floyd  county  in  the  administration  of  the 
trust,  in  which  the  Scott  Boiler  Mill  Compa- 
ny, Incorporated,  a  claimant,  was  made  a 
party  defendant  From  a  decree  of  the  cir- 
cuit court,  the  Scott  Boiler  Mill  Company 
appeals.    Affirmed. 

Scott,  Buchannan  &  Cardwell  and  B.  O. 
Howard,  for  appellant  C.  B  &  H.  M.  Moo- 
maw  and  B.  F.  Tompkins,  for  appellees. 

HABBISON,  J.  On  the  15th  day  of  April, 
1908,  Winfield  Scott  conveyed  to  V.  M.  Sow- 
der, G.  W.  Agnew,  and  F.  J.  Agnew,  trus- 
tees, all  of  his  estate,  real  and  personal,  for 
the  benefit  of  all  of  his  creditors ;  the  appel- 
lant company  being  named  in  the  deed  of  as- 
signment as  one  of  the  creditors  thereby  se- 
cured. The  bill  in  this  case  was  filed  by  the 
three  trustees  named  in  the  deed,  seeking  the 
aid  of  the  court  in  the  administration  of  the 
trust  imposed  upon  them. 

The  present  controversy  is  over  the  balance 
of  a  tract  of  land,  known  as  the  "mill  tract," 
containing  about  20  acres.  It  appears  that  a 
portion  of  this  mill  tract  amount  not  shown 
by  the  record,  was  conveyed  to  the  appellant 
company  prior  to  March  23,  1908,  and  that 
by  deed  bearing  the  last-named  date  the  bal- 
ance of  the  tract  was  conveyed  to  that  com- 
pany. This  last-named  deed  had  not  been  re- 
corded on  the  15th  day  of  April,  1908.  when 
the  general  assignment  which  embraced  the 
land  in  controversy,  was  made  and  recorded. 

The  circuit  court  held  that  the  disputed 
land,  known  as  the  balance  of  the  mill  tract 
passed  under  the  trust  deed  to  the  appellees, 
and  that  the  Scott  Boiler  Mill  Company  ac- 
quired no  title  thereto  under  its  deed  of 
March  23,  1908,  because  of  its  failure  to  re- 
cord such  deed.  From  that  decree  this  ap- 
peal was  taken. 

It  appears  that  by  decree  of  July,  1908,  the 
cause  was  referred  to  a  commissioner  to  re- 
port the  assets  of  Winfleld  Scott  conveyed  in 
the  deed  of  trust  of  April  15,  1908,  and  his 
liabilities.  The  commissioner  filed  his  report 
the  following  October,  reporting  a  debt,  In- 
cluding interest  of  $1,930.14  in  favor  of  the 
appellant  company.  This  finding  was  except- 
ed to  by  the  debtor,  Winfleld  Scott,  and 
thereupon  the  cause  was  recommitted  to  the 
commissioner  for  furthw  inquiry  with  re- 
spect to  the  debt  reported  in  favor  of  the  ap- 
pellant At  the  following  April  term  of  the 
court  the  commissioner  flled  his  second  re- 
port, in  which  he  reported  as  a  liability  of 


Winfleld  Scott  an  account  filed  by  the  appel- 
lant in  the  following  words  and  flgures: 

W.  Scott  la  Ve  with   Scott  BoUer  Mill  Co., 

.Dr. 
1909. 

March  25.  To  amount  credited  W. 
Scott  for  twenty  acres 
and  few  rods  of  land 
which  company  failed  to 
get  because  deed  was  not 
recorded  before  deed  of 
trust    1500.00 

At  the  Instance  of  the  appellees^  the  cause 
was  again  recommitted  to  the  commissioner, 
because  his  report  was  Incomplete,  in  that 
it  did  not  report  all  the  matters  of  account 
between  the  Boiler  Mill  Company  and  W. 
Scott  When  the  cause  was  pending  before 
the  commissioner  under  this  last-mentioned 
order,  the  Scott  Boiler  MUl  Company,  for  the 
flrst  time,  brought  before  the  commissioner 
its  unrecorded  deed  of  March  23,  1906,  from 
W.  Scott,  claiming  title  thereunder  to  the 
land  in  controversy.  In  support  of  this  claim 
appellant  sought  to  show  that  the  deed  from 
Scott  had  been  delivered  to  it  at  a  meeting 
of  the  company's  stockholders  in  the  presence 
of  G.  W.  Agnew  and  F.  J.  Agnew,  two  of  the 
trustees  in  the  deed  of  assignment,  and  that 
the  trustees,  at  the  time  of  the  conveyance 
to  them,  knew  that  the  20  acres  of  land  in 
controversy  had  been  sold  and  conveyed  to 
the  appellant  company. 

The  commissioner,  in  his  third  report,  flled 
at  the  October  term,  1909,  says  with  respect 
to  this  new  claim  of  the  appellant  that  the 
weight  of  the  evidence  Is  against  th^  conten- 
tion that  the  deed  to  appellant  was  delivered 
to  it  before  the  15th  day  of  April,  1908,  the 
date  of  Winfleld  Scott's  assignment  This 
finding  of  the  commissioner  is  amply  sustain- 
ed by  the  evidence,  and  it  is  also  satisfactor- 
ily shown  that  the  trustees  had  no  knowl- 
edge of  the  deed  from  Winfleld  Scott  to  the 
appellant  company  until  after  the  property 
had  been  conveyed  to  them  for  the  beneflt  of 
Scotfs  creditors. 

Appellant  further  insists  that  the  deed 
from  Winfleld  Scott  to  the  trustees  did  not 
convey  the  20  acres  of  land  in  controversy, 
and  in  support  of  this  position  it  relies  upon 
the  following  language  of  the  assignment  de- 
scribing the  property:  "One  piece  bought  of 
M.  Scott  executor,  balance  of  the  mill  tract 
after  deducting  the  amount  conveyed  to  the 
Scott  Boiler  Mill  Company,  lying  about  three 
miles  northeast  of  Floyd  Court  House,"  etc. 

This  description  of  the  property  as  the 
"balance  of  the  mill  tract  after  deducting  the 
amount  conveyed  to  the  Scott  Boiler  Mill 
Company,"  is  in  effect  the  same  description 
used  by  the  same  grantor  in  the  deed  under 
which  the  appellant  daima  In  both  deed£( 
the  land  is  described  as  the  balance  of  the 
tract ;  the  grantor,  having  in  mind,  no  doubt, 
the  tsict  that  part  of  the  mill  tract  had  been 
conveyed  to  the  Scott  Boiler  MUl  Company 
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Mme  time  before  this  cbntroversy.  There 
mn  be  do  question  of  the  Identity  of  the  land 
:onveyed  by  the  two  deeds.  That  they  both 
convey  the  same  land  is  Shown  by  the  un- 
disputed evidence  of  Wlnfield  Scott,  the  gran- 
tor in  both  deeds,  who  says:  "The  descrip- 
tion of  the  land  in  the  assignment  fits  the 
same  land  conveyed  in  the  deed  to  the  Scott 
Roller  Mill  Company." 

Together  with  a  large  number  of  other 
creditors  of  Wlnfield  Scott,  the  appellant 
company  was  made  a  party  defendant  to  this 
suit.  It  did  not,  however,  which  would  have 
been  the  proper  practice,  file  an  answer  to  be 
treated  as  a  cross-bill,  setting  up  its  deed  of 
March  23,  1908,  and  claiming  title  to  the 
property.  On  the  contrary,  appellsint  filed  an 
account  ^before  the  commissioner,  to  be  au- 
dited as  a  liability  of  Wlnfield  Scott,  for 
$500,  distinctly  stating  on  the  face  of  the  ac- 
count that  it  was  the  consideration  for  the 
deed  of  March  23, 1908,  which  it  had  credited 
to  W.  Scott,  and  was  entitled  to  recover  back 
because  it  had  failed  to  get  the  land  by  not 
recording  its  deed  before  the  deed  of  trust 
was  recorded.  This  was  a  clear  disclaimer 
by  the  appellant  of  any  ownership  of  the 
land  under  the  deed  of  March,  1908,  and  an 
assertion  of  its  right  to  reimbursement  of  the 
purchase  price  which  was  allowed  by  the 
commissioner.  Not  until  some  time  thereaf- 
ter, when  the  commissioner  was  making  his 
third  and  last  report  involving  a  settlement 
of  the  accounts  between  W.  Scott  and  the  ap- 
pellant, did  the  latter  bring  forward  this 
deed  of  March  23,  1908,  and  claim  to  be,  by 
virtue  thereof,  the  owner  of  the  land  in  oon- 
troversy. 

As  already  seen,  there  were  no  pleadings 
putting  in  issue  the  present  belated  conten- 
tion of  tl^e  appellant,  and,  without  Intending 
to  approve  as  proper  practice  the  mcfthod 
adopted  for  raising  the  question,  it  is  suffi- 
cient to  say  that  upon  the  whole  case  the  ap- 
pellant has  failed  to  sustain  the  issue  raised 
by  its  assertion  of  title  to  the  land  in  con- 
troversy, and  the  decree  appealed  from  must 
be  affirmed. 

Affirmed. 


(m'fk.  6SS) 

TIRGINIAN  RY.  CO.  v.  HURT  et  aL 

SAME  V.  UNKOUS  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

14,  1911.) 

1.  Damages  ((   112*)  —  Fires  —  Measure  of 
Daicaoes. 

Where  part  of  the  owners  of  timber  negli- 
gently fired  by  a  railroad  company  were  infants 
and  incsLpable  of  selling  their  interest  "without 
the  aid  of  a  court  of  equity,  the  deterioration 
in  timber  after  the  injury  up  to  the  time  the 
court  of  equity  could  act  was  a  proper  item  of 
damage. 

[Ed.    Note. — ^For  other   cases,   see   Damages, 
Gent.  Dig.  SS  281-283;    Dec  Dig.  t  112.*] 


2.  Rah^oads  (J  485*)— FiiiEs— IwsTBUonoKS 
—Applicability  to  E^^IDENCE. 

In  an  action  for  the  burning  of  timber, 
there  was  evidence  that,  if  the  timber  could  be 
got  off  the  land  in  a  few  months  after  the  firew 
the  damage  would  be  very  little,  but  that,  it 
it  remained  several  years,  it  would  be  practical- 
ly worthless.  Some  of  the  owners  of  the  land 
were  infants,  who  could  not  dispose  of  their 
timber  without  the  aid  of  a  court  of  equity. 
There  was  no  evidence  showing  when  a  dis- 
position of  the  timber  could  be  made  by  the 
court  Held,  that  an  instruction  allowing  the 
jury  to  consider  the  deterioration,  if  any,  during 
a  reasonable  time  for  marketing  the  timber 
after  the  fire,  was  not  applicable  to  the  evi- 
dence,  and  was  misleading. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f   485.*] 

3.  Damages  ft  174*)— Fires— Bvidenc»— Ad- 
missibility or  Evidence. 

In  an  action  against  a  railroad  for  an 
injury  to  timber  by  fire,  where  there  was  evi- 
dence that,  if  the  timber  was  taken  off  the  land 
.within  a  few  months  after  the  fire,  the  damage 
to  it  would  have  been  very  little,  but  that,  if 
it  was  taken  off  with  a  small  force,  it  would  be 
damaged  50  per  cent,  or  more,  evidence  of  plain- 
tiff that  situated  as  he  was  it  would  take  him 
from  three  to  four  years  to  get  the  timber  off 
the  land,  and  that  at  the  end  of  two  years  it 
would  be  worthless,  was  inadmissible,  as  the 
most  that  plaintiff  could  claim  was  the  injury 
where  the  timber  was  removed  within  a  reason- 
able time. 

[Ed.  Note.— For  other  cases,  see  Damages^ 
Cent.  Dig.  S§  462-467:  Dec.  Dig.  |  174;*  Rail- 
roads, Gent  Dig.  (  1726.] 

4.  Damages    (i     112*)— Fibbch- Mbabitbb    of 
Damages. 

In  an  action  for  the  neglifi^ent  firing  oi 
timber,  where  all  of  the  plaintiffs  were  sui 
juris,  and  the  timber  had  a  market  value  at  the 
time  of  the  fire,  the  measure  of  damages  was  the 
difference  between  the  market  value  immediate- 
ly before  and  immediately  after  the  fire. 

[Ed.  Note.— For  other  cases,  see  Damages,. 
Dec.  Dig.  i  112.*]    . 

6.  Evidence   (j  483*)— Opiniow   Evidence- 
Cause  AND  Effect. 

In  an  action  for  the  negVgent  firing  of 
timber  by  a  railroad,  opinion  of  a  witness  that 
the  fire  must  have  been  communicated  from  one 
side  of  the  railroad  to  the  other  was  inadmis- 
sible. 

[Ed.  Note.--For  other  cases,  see  Svldenoe,. 
Cent.  Dig.  Si  2256-2266 ;   Dec  Dig.  i  483.*] 

6.  Evidence   ((   483*)— Opinion   Bvidbno»— 
Expert  Testimony. 

ETzpert  testimony  that,  when  a  forest  fire  is 
out,  sparks  will  blow  long  distances,  is  inadmis- 
sible ;   it  being  a  matter  of  common  knowledge. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2256-2266 ;   Dec.  Dig.  |  488.*] 

7.  Railroads  (§  481*)  —  Fibes  —  BvinBNCE — 
Admissibility. 

In  an  action  for  the  negligent  firing  of 
timber,  where  it  was  material  to  show  the  di- 
rection and  velocity  of  the  wind  on  the  day 
of  the  fire,  testimony  as  to  the  direction  of  the 
wind  at  a  period  in  the  day  after  the  fire  was 
ignited,  and  testimony  by  a  witness  who  was 
2S)  or  30  miles  distant  as  to  the  direction  and 
velocity   of   the   wind,  was  admissible. 

[Ed.    Note.— For  other  cases,   see  Railroads,. 
.  Cent.  Dig.  f §  1717-1729 ;    Dec.  Dig.  §  481.*] 

Error  to  Circuit  Court,  Montgomery 
County. 

Action  by  Harriet  A.  Hurt  and  others,  and 
action  by  J.  L.  Linkous  and  others,  against 
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the  Virginian  Railway  Gompany.  Judgment 
for  plaintiffs  in  both  caaea,  and  defendant 
brings  error.    Reversed  and  remanded. 

H.  T.  Hall  and  G.  A.  Wingfield,  for  plain- 
tiff in  error.  Longley  &  Jordan,  for  defend- 
4int8  in  error. 

BUCHANAN,  J.  These  were  actions  of 
trespass  on  the  case,  instituted  by  the  de- 
fendants in  error  to  recoTer  damages  from 
the  Virginian  Railway  Company  for  the  de- 
stmction  and  injury  of  standing  trees  and 
other  property  resulting  f^om  fire  put  out,  as 
is  alleged,  by  the  defendant  railway  com- 
pany's negligence. 

The  cases  were  heard  together,  and  a  ver- 
diet  and  judgment  rendered  in  each  against 
the  railway  company,  writs  of  error  were 
awarded  to  those  judgments,  and  the  cases 
were  heard  together  in  this  court 

The  first  error  assigned  is  to  the  action  of 
the  court  in  giving  instruction  No.  2  offered 
by  the  plaintiffs,  and  in  refusing  to  give  an 
instruction,  also  numbered  2,  offered  by  the 
defendant,  and  In  giving  the  latter  instruc- 
tion as  modified  by  the  court.  The  instruc- 
tions, as  offered,  were  in  the  following  words: 

Plaintiffs'  Instruction  No.  2: 

'^The  court  instructs  the  jury  that  the 
measure  of  damages  to  timber  actually  de- 
stroyed, if  tiiey  believe  from  the  evidence  any 
was  destroyed,  is  a  fair  cash  value  of  such 
timber  as  it  was  at  the  place  on  the  day  it 
was  destroyed;  and  the  court  Instructs  the 
Jary  that  the  measure  of  damages  as  to  in- 
jnred  timber,  if  they  believe  any  was  injur- 
ed, is  the  difference  between  sudi  value  of 
such  timber  before  the  fire  and  a  fair  cash 
value  after  the  fife,  taking  into  consideration 
the  deterioration,  if  any,  arising  as  a  natu- 
ral and  probable  result  of  said  fire  within  a 
reasonable  time  for  marketing  the  same.'* 

Defendant's  Instruction  No.  2: 

'The  court  instructs  the  jury  that  the  bur- 
den is  on  the  plaintiffs  to  show,  by  a  prepon- 
derance of  testimony,  the  amount  of  the 
damages  claimed  by  them. 

"In  estimating  the  damages  as  to  the  tim- 
l>er  alleged  to  have  been  injured  or  destroyed 
by  the  fire,  the  jury  should  find  the  differ- 
ence between  the  value  of  the  timber  where 
it  stood  before  the  fire  and  the  value  of  the 
timber  after  the  fire;  in  other  words,  the 
damage  suffered  is  the  difference  between 
the  fair  cash  value  of  the  timber  «s  it  stood 
immediately  before  the  fire  and  its  fair  cash 
▼aloe  as  it  stood  immediately  after  the  fire." 

Both  instructions,  as  offered,  recognized 
the  same  rule  for  estimating  damages  for 
''timber  destroyed,*'  viz.,  its  value  at  the  time 
it  was  burned.  The  instructions  differed  as 
to  the  rule  to  be  applied  in  ascertaining  the 
damages  to  the  timber  injured.  The  rule  as 
contended  for  by  the  defendant  was  that  the 
true  measure  of  damages  for  the  injured  tim- 
ber was  the  difference  in  its  value  immediate- 
ly before  and  immediately  after  the  fire.  On 
the  other  hand,  the  plaintiffs  claimed,  and  the 


court  so  held,  that  the  measure  of  damages 
for  such  timber  was  the  difference  between 
the  value  of  such  timber  before  the  fire  and 
its  value  after  the  fire,  taking  into  consid- 
eration the  deterioration,  if  any,  arising  as 
a  natural  and  probable  result  of  the  fire  with- 
in a  reasonable  time  for  marketing  the  same. 

[1]  As  a  general  rule,  the  damages  for  neg- 
ligently injuring  standing  timber  ought  to 
be  ascertained  as  of  the  date  of  the  fire.  See 
generally  Woodenware  Co.  v.  United  Stetes, 
106  U.  S.  482,  1  43up.  Ct  398,  27  L.  Bd.  230; 
Sedgwick  on  Damages,  |  933;  notes  to  Bailey 
V.  C,  M.  ft  St  Paul  By.  Co.,  19  L.  R.  A.  663; 
notes  to  Ball  v.  Simms  Dumber  Co.,  18  U  R. 
A.  (N.  8.  )  244. 

But  the  facte  of  the  particular  case  may 
be  such  as  to  take  it  out  of  the  general  rule. 
Where,  for  instence,  there  is  no  market  val- 
ue for  the  injured  timber  as  it  stends,  or  the 
owners  of  it  are  infants  and  the  timber  can- 
not be  disposed  of  promptly,  then  a  different 
rule  should  apply. 

In  these  cases  the  evidence  tends  to  show 
that  there  was  a  market  for  the  injured  tim- 
ber, and  that  it  could  readily  have  been  dis- 
posed of;  but,  in  the  case  of  Hurt  and  oth- 
ers against  the  defendant,  a  number  of  the 
plaintiffs  were  infante,  incapable  either  of 
selling  their  interest  in  the  land  or  the  in- 
jured timber  without  the  aid  of  a  court  of  eq- 
uity. Such  deterioration,  if  any,  resulting 
from  the  fire  as  would  naturally  and  proba- 
bly teke  place  during  the  time  reasonably 
necessary  to  obtein  the  aid  of  a  court  of  eq- 
uity in  making  disposition  of  the  injured 
timber,  was  a  proper  item  to  be  considered 
in  estimating  the  damages  in  that  case,  as 
clearly  the  defendant,  and  not  the  plaintiffs, 
should  bear  such  loss. 

[2,  S]  There  was  evidence  tending  to  show 
that,  if  the  timber  could  have  been  gotten 
off  the  land  in  a  few  months  after  the  fire, 
the  damage  to  it  would  have  been  very  little, 
but,  if  it  had  to  be  gotten  off  with  a  small 
force,  it  would  be  damaged  50  per  cent  or 
more.  One  of  the  plaintiffs  was  permitted 
to  testify,  over  the  objection  of  the  defend- 
ant, that  situated  as  he  was  it  would  take 
him  three  or  four  years  to  get  the  injured 
timber  off  the  land,  and  that  at  the  end  of 
two  years  much  of  it  would  be  worthless. 
Upon  such  evidence,  and  in  the  absence  of 
evidence  as  to  the  time  within  which  a  dis- 
position of  the  timber  could  probably  be  made 
through  the  aid  of  a  court  of  equity,  how 
could  the  instructions  given  as  to  the  injured 
timber  aid  the  jury  in  coming  to  any  just 
conclusion?  .  If  they  estimated  the  damages 
to  the  injured  timber  at  some  period  subse- 
quent to  the  date  of  the  fire,  at  what  period 
under  the  evidence  could  they  fix  it— at  the 
end  of  three  months,  when  the  evidence  tend- 
ed to  show  that  there  would  be  little  deter^ 
ioration,  or  at  the  end  of  two  years,  when 
the  evidence  tended  to  show  that  the  damage 
would  be  as  much  as  50  per  cent,  or  at  the 
end  of  three  or  four  years*  the  time  which 
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one  of  the  plaintiffs  testified  it  would  require 
tiim  to  market  it,  and  during  which  period 
much  of  the  timber  would  become  worthless? 

The  instructions  given  as  to  the  injured 
timber  were  not  applicable  to  the  evidence 
before  the  Jury,  and  could  but  have  misled 
them.  Besides,  the  evidence  of  one  of  the 
plaintiffs  upon  which  those  instructions  were 
in  part  based,  that  situated  as  he  was  it 
would  take  him  three  or  four  years  to  get  the 
injured  timber  off  the  land  and  market  it, 
was  clearly  inadmissible,  and  the  court  ought 
to  hare  sustained  the  defendant's  objection 
to  it.  The  question  was  not  what  he  could 
do  in  removing  and  marketing  the  timber, 
but  the  most  the  plaintiffs  could  claim  under 
their  own  view  of  the  Inw  was  what  would 
be  a  reasonable  time  within  which  the  tim- 
ber could  be  marketed. 

We  are  therefore  of  opinion  that  the  in- 
structions given  as  to  the  manner  of  ascer- 
taining the  damages  did  not  correctly  state 
the  law  upon  the  evidence  before  the  Jury, 
and  that  for  that  error,  as  well  as  in  permit- 
ting one  of  the  plaintiffs  to  testify  as  to  the 
time  it  would  take  him  to  remove  and  mar- 
ket the  timber  situated  as  he  was,  the  Judg- 
ment of  the  court  should  be  reversed. 

[41  It  follows  from  what  has  been  said  that 
the  said  instructions  as  to  the  method  of  as- 
certaining the  damages  to  the  injured  timber 
in  the  Linkous  case  were  also  erroneous. 
In  that  case  the  plaintiffs  were  sui  Juris,  and 
the  evidence  shows  that  the  timber  had  a 
market  value  at  the  time  of  the  fire.  The 
measure  of  damages  in  that  case  was  the  dif- 
ference between  the  market  value  of  the  in- 
jured timber  immediately  before  the  fire  and 
its  market  value  immediately  after  the  fire. 

[5]  The  plaintiffs  asked  one  of  their  wit- 
nesses the  following  question,  which  she  was 
permitted  to  answer  over  the  defendant's  ob- 
jection: 

"Q.  You  were  asked  how  you  knew  that 
the  fire  was  communicated  from  the  north 
side  of  the  railroad  to  the  south  side.  I  will 
ask  you  if  there  was  any  other  possible  way 
for  Uie  fire  to  begin  to  bum  from  where  you 
saw  it?  A.  No,  sir;  I  do  not  think  that 
there  was  any  other  way." 

This  action  of  the  court  is  assigned  as  er- 
ror. 

The  court  ought  to  have  sustained  the  de- 
fendant's objection.  The  evidence  sought 
and  obtained  was  merely  the  opinion  of  the 
witness  upon  a  subject  where  opinion  evi- 
dence was  clearly  inadmissible.  The  action 
of  the  court,  however,  would  furnish  no  suf- 
ficient ground  for  reversal,  as  the  circum- 
stances under  which  the  question  was  asked 
and  answered  show  that  no  prejudice  could 
have  resulted  to  the  defendant  therefrom. 

[I]  Another  error  assigned  is  to  the  action 
of  the  court  in  permitting  one  of  the  plain- 
tiffs' witnesses  to  testify  that  it  is  a  common 
occurrence  that,  when  fire  Is  out,  sparks  or 


coals  from  it  will  when  the  wind  Is  very  high 
blow  long  distances  from  one  high  point  to 
another.  That  this  is  so  is  a  matter  of  com- 
mon knowledge,  doubtless  as  well  known  to 
the  Jurors  as  to  the  witness.  Opinion  evi- 
dence is  not  admissible  touching  such  mat- 
ters; but,  if  admitted,  is  generally  mere 
harmless  error.  Va.  Iron  Goal  &  Coke  Co.  v. 
Tomlinson's  Adm'r,  104  Va.  249,  51  S.  E.  362. 

[7]  Errors  are  assigned  to  the  action  of  the 
court  in  permitting  witnesses  Stanger  and 
Lane  to  testify  as  stated  in  bills  of  excep- 
tions numbered  5  and  7,  respectively.  The 
object  of  the  evidence  of  these  witnesses  was 
to  show  the  direction  and  velocity  of  the 
wind  on  the  day  of  the  fire.  While  Stanger 
testified  to  the  direction  of  the  wind  at  a  lat- 
er period  in  the  day  than  the  testimony  tends 
to  show  that  the.  fire  crossed  from  the  lands 
on  the  north  side  of  the  defendant's  road  to 
the  lands  on  the  south  side,  and  Lane  testified 
as  to  the  direction  and  the  great  velocity  of 
the  wind  on  that  day  when  he  was  some 
twenty  or  thirty  miles  distant,  the  evidence 
tends,  we  think,  to  sustain  the  plaintiffs'  con- 
tention as  to  the  direction  and  velocity  of  the 
wind,  material  facts  in  the  case,  at  the  time 
the  injury  occurred,  and  was  therefore  ad- 
missible  for  what  it  was  worth. 

The  remaining  asslgnmen*:  of  error  is  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict in  the  case  of  Linkous,  etc.,  because 
contrary  to  the  evidence.  As  the  Judgment 
will  have  to  be  reversed  and  the  verdict  set 
aside  for  the  errors  hereinbefore  pointed  out, 
and  the  causes  remanded  for  new  trials  to 
be  had  in  which  the  evidence  may  be  differ- 
ent, it  will  serve  no  good  purpose  to  consider 
that  assignment  of  error. 

In  each  case  the  Judgment  must  be  revers- 
ed, the  verdict  in  each  set  aside,  and  the 
causes  remanded  for  a  new  trial  to  be  had 
not  in  conflict  with  the  views  expressed  in 
this  opinion. 

Reversed. 


(112  Va.  64d) 
WHEALTON  &  WISHERD  T.   DOUGHTX. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

14.   1911.) 

1.  Navioabls  Waters  (§  36*)— Tide  Lands 
— Ownership— *  *Guts.  '* 

Under  Code  1904.  S  1339,  providing  that 
the  limits  of  lands  lymg  on  the  shores  of  the 
sea,  and  the  rights  and  privilej^es  of  the  owners 
thereof,  shall  extend  to  low-tide  mark,  but  no 
farther,  the  limits  of  marsh  lying  below  high 
tide,  to  which  the  owner  of  the  shore  land  is 
entitled,  do  not  stop  with  a  "gut"  or  channel 
which  rans  from  a  bay  up  across  the  marsh, 
in  a  direction  more  or  less  parallel  with  the 
shore,  if  such  channel  ebbs  drv  at  ordinary 
low-water  mark,  but  the  part  of  the  marsh  to 
which  he  is  entitled  extends  across  such  chan- 
nel to  ordinary  low   tide. 


[Ed.    Note.— For  other  cases. 
Waters,  Dec.  Dig.  (  36.*] 
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2.  Tbtal  (5  191*)— INSTRUCTION— Assumption 

OF  FaCJTS. 

An  instruction  that  if  the  jury  believe 
from  the  evidence  that  plaintiff  was  in  actual 
possession  of  the  land,  and  claimed  title  there- 
to by  virtue  of  a  certain  deed  of  partition,  and 
defendants  entered  and  took  possession  of  part 
of  it  within  the  16  years  next  preceding  com- 
mencement of  the  action,  the7  shall  find  for 
plaintiff,  does  not  assume  adversary  posses- 
sion in  plaintiff  of  the  land  claiming  under 
the  deed  of  partition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  420-435 ;   Dec  Dig.  |  191.*] 

8.  Trial  (§  252*)- Instructions— Sufficibn- 
ot  of  evidencb  to  warrant. 

To  give  an  instruction,  without  evidence 
on  which  to  base  it,  diverting  the  attention  of 
the  jury  to  the  question  of  adversary  posses- 
sion of  plaintiff  under  a  claim  of  right,  Is 
error. 

[E]d.  Note.— F6r  other  cases,  see  Trial,  Gent 
Dig.  §S  506,  696-612;    Dec  Dig.  S  252.*] 

4.   ADVERSB    P08SSS8I0N    (f    100*)— LllflTS    OF 

Possession. 

While  one's  occupation  of  part  of  the  land 
within  the  description  of  her  deed  gives  her 
possession  to  all  of  it,  it  does  not  extend  her 
possession  to  land  outside  its  description, 
Uiough  claimed  by  her  by  virtue  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  (§  647-574;  Dec.  Dig.  f 
100.*] 

6.  Adverse    Possession    (S    16*>— Propertt 
Subject  to  Prescription— Wild  Lands. 

Wild  and  uncultivated  lands  cannot  be 
made  the  subject  of  adversary  possession  while 
they  remain  completely  in  a  state  of  nature. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  §S  82-89 ;   Dec.  Dig.  §  16.*] 

(L  Adverse  Possession  (|  16*)— Nature  and 
Bequisitbs. 

Evidence  merely  that  plaintifiTs  cattle  had 
from  time  to  time  during  many  years  roamed 
over  the  marsh  in  question  below  the  shore 
of  the  sea,  when  not  covered  with  water  at 
high  tide,  just  as  they  had  roamed  over  other 
adjoining  marsh  lands,  and  that  she  had  cut 
'wild  grass  therefrom,  and  used  it  as  dressing 
on  her  highlands,  is  insuiBcient  to  show  ad- 
verse possession. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Pos- 
session, Gent.  Dig.  §§  82-^ ;    Dec  Dig.  §  16.*] 

7.  Bvidencs  (f  265*)— ADiassiONS— GoNOLU- 
siveness. 

While  the  fa<^t  that  defendant's  grantor 
did  not  claim  title  to  certain  lands,  but  ac- 
knowledged he  was  not  the  owner  of  it,  and 
disclaimed  title  to  it.  is  evidence  to  be  con- 
sidered along  with  otner  evidence  in  determin- 
ing who  was  the  true  owner,  it  does  not  estop 
detendant  claiming  under  him  to  claim  to  the 
true  boundaries. 

[E2d.  Note.— For  other  cases,  see  Evidence, 
Cent   Dig.  (S  1029-1050;    Dec.  Dig.  §  265.*] 

8.  Nayigablb   Waters   (§   36*)— Ownership 
OT  Tide   Lands— Boundaries. 

Where  the  division  line  between  uplands 
on  the  shore  of  the  sea  owned  by  two  persons 
is  a  straight  line  for  some  distance  before  it 
reaches  high-water  maris,  such  line,  in  the 
absence  of  a  change  by  the  parties,  continues 
in  the  same  course  to  low-water  mark,  as  re- 
gards the  tide  marsh  lands  to  which  tney  are 
entitled. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Gent  Dig.  (S  18O-200;  Dec.  Dig.  $ 
3G.*] 


Error  to  Gircnit  Gourt,  Noithampton 
County. 

Action  by  Mrs.  Willietta  Doughty  against 
J.  H.  Whealton  and  another,  partners  as 
Whealton  &  Wisherd.  Judgment  for  plain- 
tiff.    Defendants  bring  error.     Reversed. 

Instructions  G  and  D,  given  for  plaintiff, 
and  instructions  7,  8,  and  10,  asked  by  de- 
fendant and  refused,  are  as  follows: 

Instruction  C:  **The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  Mrs.  Willietta  Doughty,  by  virtue  of 
partition  deed  with  James  P.  Fitehett  en- 
tered upon  the  land  In  controversy,  improv- 
ing and  cultivating  a  part  and  claimed  ti- 
tle to  the  whole,  she  was  in  actual  posses- 
sion of  the  whole  land  within  the  bound- 
aries, and  what  is  the  whole  is  to  be  deter- 
mined by  the  limits  owned  or  claimed." 

Instruction  D:  "The  court  instructs  the 
Jury  that  if  they  believe  from  the  evidence 
that  Edward  T.  Nottingham,  the  grantor  of 
Marion  Scott,  did  not  claim  title  to  the  land 
in  question,  but  acknowledged  the  same  to 
he  in  the  owner  of  the  land,  at  present 
owned  by  Mrs.  Doughty,  then  they  must  find 
for  the  plaintiff,  unless  they  further  believe 
from  the  evidence  that  Marion  Scott  has 
been  in  open,  notorious,  and  continuous  pos- 
session thereof,  claiming  bona  fide  title 
thereto  for  more  than  15  years  prior  to  the 
institution  of  this  suit" 

Instruction  7:  "The  court  Instructs  the 
jury  that  by  statute  the  bounds  of  every 
man's  land  lying  on  the  seaboard  is  extended 
to  ordinary  low-water  mark,  and  that  a 
drain  or  gut  which  goes  bare  at  ordinary 
low  water  does  not  cut  off  or  prevent  the 
extension  of  such  Une,  but  the  same  is  con- 
tinued across  and  beyond  such  stream  down 
to  ordinary  low-water  mark." 

Instruction  8:  "The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  the  division  line  between  the  upland 
of  the  plaintiff,  Willietta  Doughty,  and  those 
under  whom  she  claims,  and  the  uplands 
of  the  defendant  and  those  under  whom  he 
claims,  is  a  straight  line  for  some  distance 
before  it  reaches  high-water  mark,  then  the 
law  continues  such  line  in  the  same  course 
to  low-water  mark,  and,  if  the  course  of 
such  line  has  been  changed  below  high- 
water  mark,  the  burden  is  upon  the  plain- 
tiff to  show  it,  but  In  deciding  this  ques- 
tion the  jury  should  consider  all  the  evi- 
dence heard  in  the  case." 

Instruction  10:  "The  court  instructs  the 
jury  that  the  opinion  or  supposition  or 
verbal  declaration  of  E.  T.  Nottingham, 
through  whom  defendants  claim,  as  to  where 
his  true  lines  were,  cannot  stop  those  claim- 
ing under  him  from  claiming  to  the  true 
boundaries,  yet  the  jury  may  consider  any 
such  declaration  as  evidence  to  show  what 
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was  the  true  boundary  of  the  lands  of  the 
defendants." 

Otho  F.  Mears  and  Kendall  &  Daniel,  for 
plaintiffs  in  error.  Jno.  E.  Nottingham,  Jr., 
and  Ben  T.  Gnnter,  for  defendant  in  error. 

CARDWELL,  J.  Mrs.  WiUietta  Doughty 
instituted  this  action  of  ejectment  against 
J.  H.  Whealton  and  D.  N.  Wisherd,  part- 
ners trading  as  Whealton  &  Wisherd,  and 
lessees  of  Marion  Scott,  to  recover  the  pos- 
session of  certain  marsh  land  described  in 
the  declaration.  Upon  the  trial  of  the  cause, 
there  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  the  187i/6  acres  of  land 
sued  for  and  $125  damages  on  account  of 
Its  detention.  To  that  judgment  this  writ 
of  error  was  awarded. 

It  appears  that  Marion  Scott  and  defend- 
ant in  error  are  the  owners  of  adjoining 
farms  in  Northampton  county,  facing  to  the 
east  on  what  is  commonly  known  and  des- 
ignated as  the  "Broadwater,"  which  covers 
at  high  tide  the  marshes  lying  between  the 
highland  and  the  ocean,  a  distance  of  about 
eight  miles;  that  under  a  lease  from  Scott, 
dated  February  27,  1907,  plaintiffs  in  er- 
ror entered  upon  the  marsh  lying  to  the 
east  of  the  highland  belonging  to  their  les- 
sor for  the  purpose  of  planting  and  propa- 
gating oysters  thereon;  that  through  said 
marshes,  of  which  the  187 ^^  acres  in  dis- 
pute here  is  a  part,  more  remote  from  the 
highland  deep  channels  run,  one  of  which  is 
referred  to  in  the  old  deeds  in  evidence  as 
**the  river  running  down  the  peninsula," 
or  "the  river  running  along  the  seaside," 
but  near  the  highland  a  great  number  of 
drains,  or,  as  locally  designated,  *'guts,"  run 
in  irregular  courses  through  the  marshes; 
and  that  plaintiffs  In  error's  lessor,  Marlon 
Scott,  claims  the  disputed  marsh  as  a  part 
of  his  farm  by  reason  of  his  riparian  rights, 
while  defendant  in  error  asserts  title  to 
and  possession  thereof,  not  only  by  reason 
of  her  riparian  rights,  but  by  adversary  pos- 
session, for  the  statutory  period,  under  a 
claim  of  right  thereto. 

Defendant  in  error  claims  title  to  her 
farm  through  a  deed  of  partition  made  be- 
tween her  and  her  brother,  James  P.  Fitch- 
ett,  on  August  27,  1S91,  the  land  partitioned 
being  described  as  ''containing  by  estimate 
two  hundred  and  fifty  acres  (250  a.),  be  the 
same,  however,  more  or  less,  and  bounded 
on  the  north  by  the  lands  of  the  heirs  of 
Thomas  £1  Brickhouse;  on  the  east  by  the 
Atlantic  Ocean;  on  the  south  by  the  lands 
of  the  heirs  of  Eklward  T.  Nottingham,  and 
on  the  west  by  the  lands  of  the  heirs  of 
John  Walter  Williams  and  James  L.  Not- 
tingham, respectively."  And  Marlon  Scott 
is  the  owner  of  the  land  formerly  owned 
by  the  heirs  of  E5dward  T.  Nottingham  re* 
ferred  to  in  said  partition  deed,  his  title 
thereto  being  unOi^ii^xit^  »n  this  sasp 


[1]  The  boundary  line  between  the  Scott 
farm  and  that  of  defendant  In  error, 
marked  by  trees  and  a  ditch,  runs  from  a 
county  road  in  an  easterly  direction  until 
it  reaches  the  marsh  land  in  dispute  lying 
in  front  and  to  the  east  of  the  farm  of  Scott 
and  south  of  what  would  be  a  prolongation 
of  the  boundary  line  between  the  highland 
of  his  farm  and  that  of  defendant  tn  error; 
and  the  disputed  marsh  land  is  bounded  on 
the  north  by  said  prolongated  Une^  on  the 
east  by  the  Broadwater,  on  the  south  by 
Magothy  Bay,  and  on  the  west  by  that  part 
of  Scott's  farm  conceded  to  be  his.  Along 
the  east  boundary  of  Scott's  highland,  sep- 
arating it  from  the  marsh,-  Is  a  **guV'  or 
channel  which  "heads  up"  from  Magothy 
Bay  to  or  beyond  the  point  at  which  the 
line  which  separates  the  highland  of  Qcott 
and  that  of  defendant  in  error  reaches  the 
"gut,"  and  along  the  line  separating  the 
highlands  of  the  two  farms  there  is  a  punch- 
eon fence  for  a  short  distance  extending  to 
the  water  in  the  "gut,"  put  there  some 
years  ago  for  the  purpose,  it  is  claimed,  so 
to  inclose  the  marsh  land  as  to  keep  off 
the  stock  of  the  adjoining  landowner,  and 
to  enable  defendant  in  error  to  use  and 
enjoy  the  marsh  in  question  as  a  pasture 
for  her  own  cattle.  All  of  this  marsh  in 
dispute  is  covered  with  water  at  high  tide, 
and  it  is  not  claimed  that  defendant  in  er- 
ror's highland  extends  to  the  north  of  it 
nor  is  there  in  the  partition  deed  men- 
tioned, or  any  other  deed  or  paper  writing 
in  evidence  under  which  she  claims,  a  de-' 
scrlption  of  boundaries  by  which  the  187 V^ 
acres  of  disputed  marsh  could  be  located. 
If,  therefore,  the  "gut"  or  channel  men- 
tioned, which  **heads  up"  from  Magothy  Bay 
to  or  beyond  the  point  at  which  the  line 
dividing  the  highlands  of  Scott  and  the  de- 
fendant in  error,  ebbs  dry  for  an  appreci- 
able distance  south  of  said  division  line, 
the  marsh  in  dispute  belongs  to  Scott  by 
virtue  of  the  statute  of  1G79,  now  section 
1339,  Code  1004,  unless  he  and  those  under 
whom  he  claims  have  lost  the  right  thereto 
by  an  adversary  possession  thereof  for  the 
statutory  period  of  limitation.  French  v. 
Bankhead,  11  Grat  160;  Groner  v.  Foster, 
04  Va.  650,  27  S.  EI.  493;  Waverley,  etc..  Go. 
V.  White,  97  Va.  176,  33  S.  B.  534,  45  L.  R. 
A.  227. 

The  giving  by  the  trial  court  to  the  Jury 
of  instructions  A,  B,  C,  and  D  for  defend- 
ant in  error,  and  the  refusal  to  give  instruc- 
tions 7,  8,  9,  and  10,  asked  by  plaintiffs  In 
error,  is  assigned  as  error. 

[2,3]  Instruction  A  is  as  follows:  **The 
court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff,  Mrs. 
Willletta  Doughty,  was  in  actual  possession 
of  the  land  in  controversy  and  claimed  title 
thereto  by  virtue  of  deed  of  partition  with 
James  P.  Fitchett,  and  the  defendants  la 
this  action  entered  and  tool^  possession  of 
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any  part  of  the  said  premises  wltbin  15 
years  next  preceding  the  Institution  of  this 
action,  then  they  should  find  for  the  plaln- 
dff.  unless  they  should  further  find  that  the 
defendants  are  the  true  owners  of  said  land 
or  were  authorized  by  the  true  owner  to  en- 
ter thereon,  and  the  burden  is  on  the  defend- 
ants to  prove  by  a  clear  preponderance  of 
evidence  that  they  are  the  owners  or  were 
authorized  by  the  true  owner  to  so  enter." 

[4]  The  instruction  is  not  amenable  to  the 
objection  that  it  assumes  adversary  posses- 
sion of  the  disputed  marsh  in  defendant  in 
error  claiming  title  thereto  by  virtue  of  her 
deed  of  partition  with  James  P.  Fitchett 
when  plain tiflTs  in  error  entered  and  took 
possession  of  a  part  of  the  premises,  but 
the  instruction  did  erroneously  divert  the 
attention  of  the  jury  to  the  question  of  ad- 
versary possession  in  defendant  in  error  un- 
der a  claim  of  right  without  evidence  upon 
which  to  base  it  The  possession  of  defend- 
ant in  error  of  her  highland  by  virtue  of 
said  partition  deed  could  not  thereby  be  ex- 
tended so  as  to  embrace  the  disputed  marsh, 
since  neither  in  this  partition  deed  nor  in 
any  other  paper  or  papers  offered  In  evi- 
dence under  which  she  claims  is  there  a 
description  of  boundaries  which  embraces 
or  includes  the  disputed  marsh. 

"Where  the  claimant  of  title  relies  up- 
on a  deed  of  conveyance,  it  is  well  settled, 
both  by  reason  and  authority,  that,  in  order 
to  be  effective  as  evidence  of  title,  it  must 
either  in  terms  or  by  reference  to  other 
designation  give  such  description  of  the  sub- 
ject-matter intended  to  be  conveyed  as  wUl 
be  sufficient  to  identify  the  same  with  rea- 
sonable certainty-**  Warville  on  Ejectment, 
f  295. 

The  words,  *'what  is  the  whole  is  to  be 
determined  by  the  limits  owned  or  claimed,** 
used  in  instruction  G,  would  be  unobjec- 
tionable in  a  proper  case,  as  where  a  plain- 
tiff or  a  defendant  in  an  ejectment  proceed- 
ing was,  upon  reasonable  grounds,  contend- 
ing that  the  land  in  controversy  was  within 
the  description  of  boundaries  given  in  his 
title  papers,  but  to  say  that  what  is  the 
whole  of  the  demandant's  land  is  to  be  deter- 
mined by  the  limits  claimed,  though  those 
limits  are  outside  the  boundaries  described 
in  his  title  papers  or  of  his  actual  posses- 
sion, finds  no  sanction  either  in  reason  or 
authority.  These  words  quoted  from  In- 
.«t ruction  C  were  taken  doubtless  from  the 
case  of  Taylor  v.  Burnsides,  1  Grat.  191, 
:ui(i  sanctioned  in  many  other  cases  where 
the  evidence  warranted  it,  but,  as  the  opin- 
ion* of  the  court  in  the  case  named  shows, 
the  possession  of  the  apparent  owner  of  land 
who  holds  under  color  of  title,  having  pos- 
session of  part,  like  that  of  the  real  owner, 
extends  to  the  bounds  of  the  lands  embraced 
In  his  title  papers,  while  the  possession  of 
rbe  intruder  cnu  extend  do  farther  than 
ills  actual  occupajicy. 


[5]  In  this  case  It  is  conceded  that  "wild 
jmd  imcultlvated  lands  cannot  be  made  the 
subject  of  adversary  possession  •while  they 
remain  completely  in  a  state  of  nature.*'  A 
change  in  their  condition,  to  some  extent, 
Is  essential.  City  of  Richmond  v.  Jones,  111 
Va.  214,  68  S.  B.  181;  Harman  v.  Ratliff, 
93  Va.  249,  24  S.  E.  1023;  Turpin  v.  Saun- 
ders, 82  Grat  86. 

In  1  C^a  p.  990,  it  is  said  that,  although 
there  are  some  decisions  apparently  to  the 
contrary,  the  weight  of  authority  sustaina 
the  inile  that  the  mere  occasional  cutting 
of  timber  on  land  is  not  alone  such  evi- 
dence of  ownership  as  to  amount  to  a  pos- 
session adverse  to  the  true  owner,  and  **the 
additional  circumstances  that  the  claimant 
♦  •  •  pastured  his  hogs  or  cattle  there 
occasionally,  or  did  other  similar  acts,  will 
not  constitute  actual  possession;*'  and  on 
page  992  it  is  said  that  the  occasional  or 
periodical  entry  upon  land  to  cut  wild  grass 
is  not  an  act  manifesting  a  purpose  to  take 
possession  as  owner,  and  does  not  constitute 
actual  possession.  Among  the  decided  cases 
cited  in  support  of  the  text  just  quoted  is 
the  case  of  Lambert  v.  Stees,  47  Minn.  141, 
49  N.  W.  662,  where  it  is  held  that  the  fact 
that  a  person  cuts  hay  on  uninclosed  land, 
lets  his  cattle  roam  over  and  pasture  upon 
it  just  as  they  pasture  on  adjacent  unin- 
closed lands,  and  prevents  people  from  cut- 
ting and  stealing  wood  on  the  land  is  not 
sufficient  to  constitute  adverse  possession. 
See,  also,  Wheeler  v.  Winn,  53  Pa.  122,  91 
Am.  Dec.  186. 

All  the  authorities  agree  that  acts  done 
upon  land  requisite  to  constitute  adverse  pos- 
session must  be  such  as  to  indicate  and  serve 
as  notice  of  an  intention  to  appropriate  the 
land  itself,  and  not  the  mere  products  of  it, 
to  the  dominion  and  ownership  of  the  party 
entering,  being  acts  of  permanent  improve- 
ment. 

The  case  of  Drake  v.  Curtis,  1  Gush.  (Mass.) 
895,  is  authority  for  the  proposition  that  the 
ordinary  presumptions  and  conclusions  of 
law  arising  from  possession  and  use  can  have 
no  application  in  regard  to  open  and  unin- 
closed flats;  that  the  constant  use  of  such 
flats  by  one  not  entitled  to  claim  or  hold 
them  as  the  riparian  proprietor  for  the  or- 
dinary purposes  of  navigation  can  give  no 
exclusive  or  adversary  possession.  In  the 
opinion  in  that  case  by  Shaw,  C.  J.,  it  is 
said :  **The  rule  is  simple,  but  it  is  rendered 
complicated  and  difficult  of  application  by 
the  infinitely  diversified  forms  which  the  sea- 
shore may  present.** 

As  we  have  seen,  the  marsh  land  in  con- 
troversy in  this  case  Is  not  within  the  des- 
criptive boundaries  of  defendant  in  error's 
title  papers  offered  in  evidence,  and  there- 
fore, if  she  has  title  to  the  marsh,  it  must  be 
by  reason  of  her  riparian  rights  under  the 
smtute  law  of  the  state,  and  not  by  reason 
or*  u  prescriptive  right  by  virtue  of  the  stat- 
ute of  limitationa* 
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In  Austin  v.  Minor,  107  Va.  101,  57  S.  E. 
609,  the  property  in  dispute  was  a  marsh, 
valuable  only  for  hunting,  fishing,  and  trap- 
ping, and  to  a  limited  extent  as  a  range  for 
hogs,  one  of  the  questions  presented  for  de- 
cision being  whether  the  property  was  capa- 
ble of  such  enjoyment  as  accompanied  by  a 
claim  or  color  of  title  would  ultimately  ripen 
into  a  good  title;  and  the  opinion  by  Keith, 
P.,  says  that,  if  the  tide  ebbs  and  flows  over 
this  property,  it  is  doubtful  whether  a  title 
by  adverse  possession  can  be  acquired  to  it, 
separate  and  distinct  from  the  rights  of  the 
riparian  owner.  Roe  v.  Strong,  107  N.  T.  350, 
14  N.  B.  294, 

[8]  The  evidence  in  this  case  as  to  adver- 
sary possession  in  the  defendant  in  error  of 
the  disputed  marsh  is  to  the  effect  only  that 
her  cattle  and  those  of  her  predecessors  in 
title  had  from  time  to  time  during  many  years 
roamed  over  the  marsh  when  not  covered  with 
water  at  high  tide.  Just  as  they  roamed  over 
other  marsh  lands  adjoining,  and  that  she 
and  her  predecessors  in  title  had  cut  wild 
grass  therefrom  (how  many  times  and  at 
what  intervals  are  not  stated),  and  hauled  it 
away  for  use  as  manure  on  the  highland. 
This  evidence  did  not  call  for  or  warrant  the 
giving  of  instruction  A  with  respect  to  the 
question  of  adversary  possession,  and  there- 
fore such  an  instruction  had  the  tendency  to 
divert  the  attention  of,  if  not  to  mislead,  the 
jury  as  to  the  true  question  for  their  consid- 
eration. 

For  the  reasons  already  stated,  instruction 
C,  given  for  the  defendant  in  error,  was  also 
erroneous,  and  should  not  have  been  given. 

[7]  Instruction  D  in  the  form  in  which  it 
was  offered  should  have  been  refused.  The 
fact  that  Edward  T.  Nottingham,  the  gran- 
tor of  Marion  Scott,  did  not  claim  title  to  the 
land  in  question,  but  in  fact  acknowledged 
that  he  was  not  the  owner  of  it,  and  dis- 
claimed title  thereto,  was  competent  evidence 
to  be  considered  by  the  jury  along  with  the 
other  evidence  in  determining  who  was  the 
true  owner,  and  was  properly  admitted  for 
the  consideration  of  the  jury;  and  we  think 
that  instruction  10,  asked  for  by  the  plain- 
tiffs in  error  and  refused  by  the  court,  should 
have  been  given,  and  that  it  suflSciently  pre- 
sents the  law  upon  this  aspect  of  the  case. 
Sutherland  v.  Emswiller,  111  Va.  507,  69  S. 
E.  363. 

[8]  The  crucial  question  in  the  case  is 
whether  or  not  the  "gut,"  drain,  or  channel 
which  "heads  up**  from  Magothy  Bay  to  or 
beyond  the  lin^  which  divides  the  highlands 
of  defendant  In  error  and  plaintiffs  In  error's 
lessor  ebbs  dry  at  ordinary  low  water  for  an 
appreciable  distance  from  said  line,  and.  If 
the  jury*s  finding  from  the  evidence  be  that 
said  **gut,"  drain,  or  channel  does  so  ebb  dry, 
the  law  of  the  case  is  as  propounded  in  plain- 
tiffs in  error's  instructions  7  and  8,  which 


were  erroneously  refused.  Groner  v.  Foster, 
supra;  Waverley,  etc.,  Co.  v.  White,  supra. 

As  the  judgment  of  the  circuit  court  has  to 
be  reversed,  the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded  for  a  new  trial  to 
be  had  not  in  conflict  with  the  views  express- 
ed In  this  opinion,  we  deem  it  unnecessary  to 
consider  the  other  questions  presented  in  the 
petition  for  this  writ  of  error. 

Reversed. 


(112  Va.  540) 

CAROLINA.  C.  &  O.  RY.  t.  CLINCH  VAL- 
LEY  LUMBER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

14,  1911.) 

1.  Pleading  (§  383*)— GENERAii  Issue— Spe- 
cification OF  Defense— Effect. 

Where,  with  a  ^lea  of  non  assumpsit,  de- 
fendant filed  a  specincation  of  defense  required 
by  Code  1904,  §  3249,  the  issue  must  be  con- 
fined to  the  defense  specified. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  1295 ;    Dec.  Dig.  {  383.*] 

2.  Carriers    (§    13*)  —  Charges  —  Rates    of 
Freight. 

Under  the  direct  provisions  of  Code  1904, 
§  1294c,  cl.  7,  it  is  unlawful,  after  the  freight 
rate  of  a  railroad  company  has  been  authorized 
and  published  by  the  State  Corporation  Com- 
mission, for  any  person,  by  contract  or  other 
device,  to  obtain  transportation  at  a  less  rate, 
and  any  contract  for  such  reduced  transporta- 
tion is  void. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  21-24 ;   Dec.  Dig.  S  13.*] 

3.  Carriers  (§  12*)— Charges— Leases— Reg- 

I6TRATI0N 

While  Code  1904,  §  1294d,  cl.  56,  requires 
every  one  operating  a  railroad  under  a  con- 
tract or  lease  to  file  the  same  in  the  office  of 
the  State  Corporation  Commission,  the  object 
is  only  to  furnish  the  commission  with  informa- 
tion of  the  lease  and  its  contents;  and  if  the 
commission  treats  the  filing  of  a  verified  copy 
as  a  sufficient  compliance  with  the  statute,  a 
freight  rate  established  in  favor  of  the  lessee 
should  not  be  declared  invalid  because  there 
was  not  a  strict  compliance  with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  12.*] 

Error  to  Circuit  Court,  Wise  County. 

Action  by  the  Carolina,  Clinchfield  &  Ohio 
Railway  against  the  Clinch  Valley  Lumber 
Company.  There  was  judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed 
and  remanded. 

Bond    &    Bruce,    for    plaintiff    in    error. 
Vicars  &  Peery,  for  defendant  In  error. 

WHITTLE.  J.  The  principal  question  for 
decision  in  this  ease  is  whether  an  alleged 
agreement  between  the  general  manager  of 
the  plaintiff  in  error  and  the  defendant  in 
error  for  a  flat  rate  of  $10  per  car  foi 
hauling  the  lumber  of  the  defendant  in  er- 
ror from  Dante  to  Fink,  and  $5  from  in- 
termediate poiuts  (based  on  the  minimum 
car  weight  of  30,000  pounds),  when  such 
rates  were  less  than  the  schedule  of  charges 


•For  other  caioi  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Beriee  ft  Rep'r  Indrsea 
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for  the  same  serylce  establlehed  by  tbe 
State  Corporation  Ck)iD mission,  Is  valid  and 
binding  upon  the  railway  company. 

The  Lick  Creek  &  Lake  Erie  Railroad 
Company  owned  and  operated  a  railroad 
from  Dante  to  its  Junction  with  the  Nor- 
folk &  Western  Railway  at  Fink.  The  com- 
pany filed  with  the  Corporation  Commission 
a  tariff  of  freight  rates,  which  was  ap- 
proved by  it,  and  became  effective  Decem- 
ber 24,  1906,  and  remained  In  force  until 
November  1,  1908.  On  January  1,  1907,  that 
road  leased  Its  line  of  road  to  the  plaintiff 
in  error,  a  corporation  then  operating  as  the 
South  &  Western  Railroad  Company  (now, 
by  charter  amendment,  the  Carolina,  Clinch- 
field  &  Ohio  Railway).  On  April  9,  1907, 
a  verified  copy  of  the  lease  was  filed  with 
the  Corporation  Commission,  and  the  for- 
mer schedule  of  rates  was  continued,  cover- 
ing the  period  of  the  transactions  out  of 
which  this  litigation  arose. 

From  January  1,  to  March  17,  1907,  the 
defendant  consigned  its  cars  through  to 
their  ultimate  destinations,  where  the  en- 
tire freight  was  collected  and  the  plain- 
tiff's part,  3%  cents  per  hundredweight  on 
lumber  from  Dante  to  Fink  and  3  cents 
from  intermediate  points,  was  paid  by  the 
connecting  carrier.  About  the  last-named 
date  the  defendant  changed  its  method  of 
shipment,  and  consigned  its  cars  to  Itself 
at  Fink,  and,  having  paid  the  flat  rate  to 
that  point,  reconsigned  them  to  customers. 
The  plaintiff  at  that  time  had  not  installed 
scales,  and  consequently  had  no  means  of 
ascertaining  the  actual  weight  of  lumber 
shipped  other  than  through  connecting  car- 
riers. 

[1]  This  action  of  assumpsit  was  brought 
to  recover  the  difference  between  the  flat 
rates,  based  on  minimum  car  weight,  and 
the  schedule  rates,  founded  on  the  actual 
weight  of  the  lumber.  The  defendant  plead- 
ed non  assumpsit,  and  filed  with  its  plea  a 
specification  of  defenses  under  section  3249 
of  the  Code.  As  ground  of  defense  it  relied 
on  the  alleged  agreement  between  the  par- 
ties for  the  minimum  car  load  rates,  with- 
out regard  to  the  actual  weight  of  the  lum- 
ber hauled;  so  that,  under  the  authorities, 
the  defense  must  be  confined  to  that  single 
issue.  Oeters  v.  Knights  of  Honor,  98  Va. 
201,  35  S.  E.  356;  City  of  Richmond  v. 
I^eaker,  99  Va.  6»  37  S.  E.  348. 

[2]  The  validity  of  the  supposed  contract 
was  denied  by  the  plaintiff,  but  the  circuit 
court  refused  to  give  an  Instruction  that  it 
was  unlawful  for  the  defendant  to  willfully 
and  knowingly  obtain  from  the  agents  of 
the  plaintiff,  by  contract  or  other  means  or 
device,  transportation  at  less  than  the 
freight  rate  of  the  plaintiff  authorized,  pre- 
scribed, and  published  by  the  State  Corpora-, 
tlon  Commission. 


The  evidence  tended  to  show  the  exist- 
ence, by  lawful  authority,  of  such  a  rate, 
and  the  court  erred  in  refusing  the  instruc- 
tion. The  trend  of  decision  condemns  agree- 
ments of  this  character  as  contrary  to  pub- 
lic policy  and  void,  and  the  rule  of  decision 
thus  established  has  been  carried  into  stat- 
ute in  this  state.    Code  1904,  §  1294c,  cl.  7. 

[3]  The  circuit  court  also  excluded  from 
the  consideration  of  the  Jury  the  lease  from 
the  Lick  Creek  &  E^ie  Railroad  Company 
to  the  plaintiff,  on  the  ground  that  the 
statute  (Code  1904,  §  1294d,  cl.  56)  requires 
every  person  or  corporation  operating  a  rail- 
road in  the  state,  under  a  contract  or  lease, 
to  file  the  same  in  the  office  of  the  State 
Corporation  Commission  within  30  days  aft- 
er such  contract  or  lease  is  executed.  The 
plaintiff  filed  a  verified  copy  of  the  lease 
on  April  9,  1907. 

The  manifest  object  of  the  requirement  is 
to  furnish  the  Corporation  Commission  with 
information  of  the  existence  of  the  lease 
and  its  contents.  By  the  Constitution  of 
tbe  state  and  the  laws  passed  in  pursuance 
thereof,  the  Corporation  Commission  is 
clothed  with  Judicial,  legislative,  and  exec- 
utive functions,  and  possesses  wide  powers 
and  discretion  in  the  matter  of  establish- 
ing, regulating,  and  controlling  freight  and 
passenger  rates.  In  the  Instant  case  it  has 
seen  fit  to  treat  the  filing  of  a  verified  copy 
of  tbe  lease  as  a  sufficient  compliance  with 
the  statute,  and  has  received  and  acted  upon 
the  same  accordingly.  In  these  circum- 
stances, a  construction  of  the  statute  which 
would  strike  down  a  freight  rate  thus  es- 
tablished and  accepted  by  the  plaintiff  and 
the  public  would  be  to  sacrifice  substance 
to  form.  The  substantial  purpose  of  the 
statute  was  accomplished  as  effectually  by 
filing  the  verified  copy  of  the  lease  as  it 
would  have  been  by  filing  the  original  pa- 
per, and  the  discretion  exercised  by  the 
Corporation  Commission  in  that  regard 
should  be  sustained. 

For  these  reasons  the  Judgment,  which 
was  adverse  to  the  plaintiff,  must  be  re- 
versed, and  the  case  remanded  for  further 
proceedings  not  in  confiict  with  this  opinion. 

Reversed. 


(112  Va.  674) 

HURT  &   HURT  v.   BLANKENSHIP  et  al. 

(two  cases), 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  14,  1911.) 

1.  Judgment    (8    393*)  —  Vacation  —  Suffi- 
ciency OF  Evidence— Infancy. 

Evidence  on  a  motion  to  set  aside  a  judg- 
ment on  the  ground  of  the  judgment  debtor  s  in- 
fancy when  It  was  rendered  Keld  not  to  show, 
when  -considered  as  on  demurrer  thereto,  that 
he  was  an  infant  when  the  judgment  was  ren- 
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dercd  or  tbc  note  on  which  it  was  based  was 
pxecuted. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  393.*] 

J.  JirDt^iiENT  (^  393*)— Vacation— Infancy- 
Burden  OF  Proof. 

The  burden  of  proof  is  upon  one  seeking 
to  vacate  a  judgment  against  him  on  the  ground 
of  infancy  when  it  was  rendered  to  show  his 
infancy  by  clear  and  satisfactory  proof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  303.*J 

Appeal  from  Circuit  Court,  Tazewell 
(Jounty. 

Action  by  Hurt  &  Hurt  against  Harman 
Blankenship  and  another,  and  suit  by  Hurt 
&  Hurt  against  Harman  Blankenship  and  an- 
other. From  an  order  In  the  legal  action 
vacating  Judgment  rendered  therein,  plain- 
tiffs appeal;  and  from  a  decree  dismissing 
a  petition  for  subrogation  in  the  chancery 
suit  an  appeal  was  taken.     Reversed. 

J.  Powell  Royall  and  S.  D.  May,  for  ap- 
pellants.   Henson  &  Bo  wen,  for  appellee. 

HARRISON,  J.  These  two  suits,  the  first 
at  law  and  the  second  in  chancery,  from  the 
circuit  court  of  Ta^sewell  county,  were  heard 
together  by  this  court;  the  subject-matter 
In  controversy  being  so  Involved  in  both  as 
to  make  that  the  most  convenient  method  of 
considering  the  question  to  be  determined. 

It  appears  that  on  November  22,  1905, 
Harman  Blankenship  bought  from  Hurt  & 
Hurt  a  stock  of  merchandise,  the  considera- 
tion for  which  was  his  negotiable  note  for 
$530,  payal>le  12  months  after  date,  and  in- 
dorsed, as  an  accommodation  indorser,  by 
his  sister,  Ida  Blankenship.  The  note  not 
being  paid,  Hurt  &  Hurt  brought  suit  and 
obtained  judgment  thereon  in  May,  1907, 
against  the  maker  and  indorser,  each  of 
whom  had  been  duly  served  with  process. 
In  June,  1907,  Hurt  &  Hurt  brought  a  chan- 
cery suit  against  these  judgment '  debtors 
to  enforce  against  their  lands,  respectively, 
the  lien  of  their  judgment.  In  this  chan- 
cery cause  process  was  duly  served  upon 
each  of  the  defendants.  After  this  bill  was 
filed,  Ida  Blankenship,  the  sister,  sold  and 
conveyed  her  land,  mentioned  therein,  to 
the  plaintiffs  in  consideration  of  an  assign- 
ment to  her  of  their  judgment  against  her 
brother  and  thereupon  secured  a  decree  in 
the  pending  chancery  cause  subrogating  her 
to  all  of  the  rights  of  the  judgment  creditors 
with  respect  to  such  judgment.  To  her  peti- 
tion asking  for  this  subrogation  her  brother 
was  made  a  party  defendant,  and  duly  serv- 
ed with  process.  The  cause  was  then  re- 
ferred to  a  commissioner  to  take  an  account 
of  the  lands  of  Harman  Blankenship  and 
the  liens  thereon.  Notice  of  this  account 
was  duly  served  upon  the  defendant,  after 
which  the  commissioner  took  the  required 
account,  reporting  other  liens,  and,  in  favor 
of  Ida  Blankenshlpj  the  judgment  asserted 


in  the  bill,  the  right  to  wtiich  she  had  been 
subrogated.  This  report,  to  which  no  ex- 
ception was  taken,  was  ratified  and  con- 
firmed and  a  personal  decree  given  against 
Harman  Blankenship  in  favor  of  his  sister 
for  the -amount  of  the  judgment  and  costs, 
together  with  a  decree  nisi  for  the  sale  of 
the  land  reported  as  subject  to  the  lien  of 
such  judgment  Three  months  after  all  of 
these  proceedings  were  bad  with  respect 
to  this  judgment,  in  each  of  which  Harmau 
Blankenship  was  made  a  party  defendant 
and  duly  served  with  process,  be  appeared 
for  the  first  time  by  a  guardian  ad  litem  and 
next  friend  with  an  answer,  in  which  he 
claims  that  at  the  time  of  the  rendition  of 
the  judgment  Involved  in  this  litigation  he 
was  an  infant  of  tender  years  and  incapable 
of  understanding  and  protecting  his  inter- 
ests, and  that  the  judgment  was  rendered 
without  the  appointment  of  a  guardian  ad 
litem  to  defend  his  interests  as  required  by 
law.  There  was  also  filed  at  the  same  time 
an  exception  to  the  report  of  the  commis- 
sioner, which  had  been  confirmed,  asserting 
in  support  thereof  the  claim  of  Infancy  set 
up  in  his  answer.  More  than  a  month  after 
this  appearance  in  the  chancery  cause,  Har- 
man Blankenship  gave  his  sister  notice  that 
he  would  move  the  court,  on  the  law  side 
thereof,  to  vacate  and  set  aside  her  judg- 
ment, on  the  ground  that  he  was  an  Infant 
when  the  note  sued  on  was  executed,  and 
when   the  judgment  thereon   was  obtained. 

A  number  of  defenses  to  this  motion  were 
interposed,  whlchi  it  is  not  necessary  to  men- 
tion. Upon  the  trial,  the  parties  submitted 
the  matter  In  controversy  to  the  determina- 
tion of  the  court  After  hearing  the  evi- 
dence, which  Included  the  record  in  the  chan- 
cery cause,  the  court,  upon  the  issue  of  In- 
fancy, held  that  Harman  Blankenship  was 
an  infant  when  the  judgment  In  controversy 
was  obtained  and  vacated  the  same  and  set 
it  aside.  Subsequently  the  court  in  the  chan- 
cery cause  held  that  Ida  Blankenship  was 
entitled  to  no  relief  therein,  her  judgment 
there  asserted  having  been  vacated  and  an- 
nulled, and  dismissed  her  petitions,  both 
original  and  amended.  From  the  common- 
law  order  vacating  the  judgment  and  from 
the  decree  dismissing  the  petitions  of  Ida 
Blankenship,  these  proceedings  are  now  be- 
fore this  court 

[1,  21  Viewed  from  the  standpoint  of  a  de- 
murrer to  the  evidence,  the  testimony  falls 
to  satisfactorily  or  sufficiently  ept:il)lis!i  the 
claim  of  Harman  Blankenship  that  he  was 
under  21  years  of  age  either  when  the  judg- 
ment in  question  was  obtained,  or  when  the 
note  upon  which  it  was  based  was  execut- 
ed. The  burden  of  proof  was  upon  the  plain- 
tiff,  in  the  motion  to  vacate  the  judgment 
to  establish  his  claim  of  infancy.  The  only 
evidence  offered  In  support  of  such  claim 
was  that  of  plalntiff*s  brother,  Oscar,  and 
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himself,  both  shown  to  be  Interested  in  de- 
feating the  judgment  Neither  of  tlie-e  wit- 
nesses profess  to  know  with  certainty  the 
age  of  Harman  Blankensblp.  Neither  has 
ever  seen  any  record  of  his  age,  and  both 
admit  that  what  they  state  with  respect  to 
his  age  was  heard  from  other  members 
of  the  family,  whose  names  are  not  men- 
tioned. The  testimony  of  Hnrman  Blanken- 
ship  1b  that  he  did  not  know  his  ag«; 
that  members  of  his  family  h^d  told  him 
that  he  was  bom  about  the  25th  of  March, 
1888,  or  1880;  that  he  was  either  20  or  21 
years  of  age  when  testifying.  Tliis  witness 
admits  that  for  several  yean  he  had  traded 
and  done  business  as  an  adult;  that  the  note 
upon  which  the  judgment  was  rendered  was 
given  to  Hurt  A  Hurt  for  a  stock  of  goods; 
that  he  purchased  these  goods  as  an  adult, 
and  sold  the  same  as  such,  and  also  pur- 
chased  goods  from  wholesale  firms;  and 
that  after  merchandising  at  Big  Creek,  in 
Tazewell  county,  he  carried  on  a  mercantile 
business  at  Raven,  in  the  same  county.  The 
testimony  of  Oscar  Blankenship  Is  that  he 
did  not  know  his  brother's  exact  age;  that 
he  had  never  seen  any  record  of  It;  that 
his  Information  from  the  family  was  that 
Harman  was  bom  about  the  25th  of  March, 
1888,  or  1880;  that  witness  was  88  years 
of  age;  that  his  father  died  in  the  fkll  of 
18S0,  and  that  Harman  was  then  8  or  18 
months  of  age;  that  Harman  was  a  married 
man  and  had  five  brothers,  none  of  whom 
were  present  to  testify  with  respect  to  his 
iige  but  himself;  that  Harman  Blankenship 
had  for  many  years  been  conducting  busi- 
ness for  himself;  that  he  had  sold  wit- 
ness a  stock  of  goods,  or  exchanged  the 
«ame  with  him,  in  the  year  1007,  for  the 
tract  of  land  now  sought  to  be  sold  in  the 
tending  chancery  cause:  and  that  he  now 
holds  the  title  bond  of  Harman  Blanken- 
i^hip  for  said  land. 

It  was  admitted  on  the  trial  that  the  de- 
fendants could  prove  that  the  plaintiff  Har- 
man Blankenship  told  Hurt  &  Hurt  at  the 
time  the  note  in  question  was  executed  that 
he  was  then  21  years  of  age,  and  that  he 
told  W.  B.  Spratt  about  the  same  time 
on  two  different  occasions  that  he  was 
then  21.  This  evidence  is  confirmed  by  the 
testimony  of  the  plaintiff,  who  says  that  he 
purchased  the  goods  for  which  the  note  was 
given  as  an  adult,  and  sold  the  same  as 
such. 

In  this  case  Harman  Blankenship  seeks, 
under  the  claim  of  infancy,  to  escape  re- 
sponsibility for  his  admittedly  just  obliga- 
tion, and  to  impose  the  burden  of  that  obli- 
gation upon  his  sister,  who  has,  as  his 
surety,  been  compelled  to  sell  her  land  to 
meet  his  debt  To  accomplish  this,  he  must 
adduce  clear  and  satisfactory  proof  that  he 
was,  as  now  claimed,  an  Infant  when  the 
obligation  in  question  was  assumed.     Tak- 


ing the  plaintiff's  evidence  as  a  whole,  it 
leaves  the  mind  not  only  in  grave  doubt  as 
to  the  truth  of  the  claim,  but  with  a  decid- 
ed inclination  to  the  conclusion  that  the 
present  claim  of  infancy  is  an  afterthought 
The  evidence  for  the  plaintiff  on  this  issue 
Is  uncertain  and  inconclusive,  and,  when  it 
is  considered  in  connection  with  the  fact 
that  he  represented  himself  to  be  of  age 
when  he  executed  the  note,  that  he  purchased 
the  stock  of  goods  for  which  It  was  given  as 
an  adult  and  had  sold  them  as  such,  and 
had  for  a  number  of  years  carried  on  for 
himself  the  mercantile  business,  that  he  had 
Important  land  transactions  with  his  broth- 
er, Oscar,  during  the  time  he  now  claims 
to  have  been  an  infant,  all  of  which  state- 
ments and  conduct  are  wholly  irreconcilable 
with  the  present  pretension  with  respect 
to  his  age,  and  when  all  this  is  considered 
together  with  the  plaintiff's  long  and  un- 
explained delay  In  making  this  defense  of 
Infancy,  notwithstanding  the  numerous  op- 
portunities afforded  at  law  and  in  equity 
when  he  should  have  set  it  up,  the  conclu- 
sion cannot  be  avoided  that  the  plaintiff 
has  failed  to  establish  that  he  was  an  In- 
fant either  when  the  Judgment  sought  to 
be  vacated  was  rendered  or  when  the  note 
upon  which  it  was  based  was  executed. 

The  order  in  the  common-law  case,  va- 
cating the  Judgment,  now  belonging  to  Ida 
Blankenship,  must  therefore  be  set  aside  and 
the  motion  to  vacate  overruled,  and  the  de- 
cree In  the  chancery  cause,  dismissing  the 
original  and  amended  petitions  of  Ida  Blank- 
enship, must  be  reversed  and  the  cause  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings, enforcing  the  lien  of  the  Judgment 
in  favor  of  Ida  Blankenship  against  the  land 
of  Harman  Blankenship  In  the  proper  order 
of  its  priority. 

Reversed. 


(112  Va.  617) 


SMITH  V.  SMITH. 


(Supreme  Court  of  Appeals  of  Virginia. 
Sept  14,  1011.) 

1.  Wills  (§§  548,  507*)— Construction— Es- 
tates Created— Fee  Simple. 

Testator  directed  that  all  his  real  estate 
be  equally  divided  between  his  three  sons,  and 
that,  if  one  or  more  shoald  die  leaving  no  issue, 
their  share  should  fall  back  to  the  survivor, 
and  they  *'to  pay  unto  my  four  daughters 
hereinafter  named  the  sum  of  $100  to  be  paid 
twelve  months  after  the  death  of  m^  wife.'' 
Held,  that  the  three  sons  took  a  fee-simple  es- 
tate with  an  additional  limitation  over,  that, 
if  any^of  them  should  die  leaving  no  issue,  his 
or  their  share  should  go  to  his  or  their  surviv- 
ing brothers  or  brother,  and  that  the  estate  of 
the  last  surviving  brother,  if  he  should  die  leav- 
ing no  issue,  would  not  be  defeated  and  go  to 
his  sisters,  bt^t  would  vest  absolutely  in  nim; 
there  being  no  gift  over. 

(Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  §§  548,  507.*] 
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2.  Deeds  (5  8*)— Property  Subjfxt  to  Con- 
veyance—Contingent Interests. 

Under  Code  1904,  §  2418,  which  provides 
that  any  interest  in  real  estate  may  be  disposed 
of  by  deed,  that  an  estate  may  be  made  to  com- 
mence in  future  by  deed,  and  that  any  estate 
which  would  be  good  as  an  executory  devise  or 
beiiuest  is  good  if  created  by  deed,  devisees  of 
fee-simple  estates,  with  an  additional  limita- 
tion over  that,  if  one  or  more  of  them  should 
die  leaving  no  issue,  his  or  their  share,  as  the 
case  might  be,  should  go  to  the  surviving  de- 
visees or  devisee,  have  the  right  to  convey  all 
their  title  in  the  lands  devised,  both  present  and 
contingent. 

[Ed.  Note,— For  other  cases,  see  Deeds.  Cent. 
Dig.  §  16;    Dec.  Dig.  §  8.*] 

3.  Deeds   (8  124*)  —  Estates  Created  — Fee 
Simple. 

Where  an  estate  was  devised  to  three 
brothers  in  fee  simple,  with  an  additional  lim- 
itation over  that,  in  the  event  of  one  or  more 
of  them  dying  without  issue,  his  or  their  shares 
should  go  to  the  survivor,  and  b^  deeds  of  par- 
tition among  themselves  they  relinquished  their 
interest  in  the  tract  devised,  with  covenants  of 
general  warranty  and  recitals  that  the  land  con- 
veyed was  an  undivided  tract  set  apart  to  them 
by  will,  and  that  the  object  of  the  covenants 
was  to  make  deeds  of  partition  to  each  one  and 
to  grant  described  parts.  Heldy  that  under 
Code  1904,  §  2438,  relating  to  the  constniction 
of  deeds,  and  section  2439,  fixing  the  effect  of 
certain  words  of  release,  that  the  language  and 
warranty  in  the  deeds  was  effectual  to  invest 
the  grantee  in  each  of  those  deeds  with  the  ab- 
Folute  fee-simple  title  to  that  part  of  the  land 
devised  covered  by  the  respective  deeds. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  §?  344-^55;    Dec.  Dig.  §  124.*] 


Appeal  from  Circuit  Court,  Giles  County. 

Action  by  J.  B.  Smith  against  W.  L*. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

W.  B.  Snldow,  for  appellant.  Harman  & 
Fobst,  for  appellee. 

BUCHANAN,  J.  The  questions  Involved  in 
this  case  depend  upon  the  construction  of 
the  second  clause  of  the  will  of  George  Heth- 
erington  and  the  effect  of  deeds  of  partition 
between  his  devisees  under  that  clause  of 
his  will.    That  clause  is  as  follows: 

"Secondly.  I  direct  that  all  my  real  estate 
in  this  county  (Giles)  and  also  all  the  land 
I  own  in  Mercer  county,  W.  Virginia,  be 
equally  divided  between  my  three  sons  (Au- 
gustus, Giles  B.  and  Newton  C.)  and  in  event 
that  one  or  more  should  die  leaving  no  issue, 
in  that  event  that  their  share  shall  fall  back 
to  the  surviving  ones,  and  that  they  are  to 
pay  unto  my  four  daughters  hereafter  named 
the  sum  of  one  hundred  dollars,  to  be  paid 
twelve  months  after  the  death  of  my  wife." 

The  testator's  three  sons  sold  and  convey- 
ed the  land  devised  them,  which  lies  In  the 
state  of  West  Virginia,  and  no  question  as 
to  their  interest  in  it  is  involved  in  this 
case.  The  land  devised,  lying  in  Giles  coun- 
ty, was  divided  into  two  parts.  The  eastern 
portion  was  conveyed  on  June  25,  1885,  by 
Augustus  S.  and  his  wife  and  Giles  B.  and 
his  wife  to  Newton  C,  and  the  western  por- 


tion was  conveyed  by  Augustus  S.  and  his 
wife  and  Newton  C^  who  has  never  married, 
to  Giles  B.  No  part  of  the  Giles  county 
land  was  conveyed  to  Augustus  S.;  he  receiv- 
ing from  his  brothers  a  money  consideration 
in  lieu  of  his  interest  in  the  land.  These 
deeds  contain  substantially  the  same  provi- 
sions. The  granting  clause  of  the  deed  from 
Augustus  S.  and  Giles  B.  to  Newton  C  is 
as  follows: 

"Witnesseth:  That  the  parties  of  the  "first 
part  doth  relinquish  their  title,  right  and 
Interest  in  a  certain  tract  or  parcel  of  land 
containing  160  acres,  more  or  less,  lying  and 
being  in  the  county  of  Giles,  Virginia,  on 
the  waters  of  the  Bear  spring,  to  Newton  GL 
Hetherington,  with  covenants  of  general  war- 
ranty. The  interest  here  intended  to  be  con- 
veyed is  one  third  part  of  287  acres  of  land, 
to  each  one  of  which  the  late  George  Hether- 
ington, the  father  of  Augustus  8.  &  Giles  B. 
Hetherington,  the  grantors  of  the  first  part, 
died  seized.  The  above  land  to  be  conveyed 
is  an  undivided  tract  land  which  was  set 
apart  by  will  to  Augustus  S.,  Giles  B.  and 
Newton  C.  Hetherington  by  their  father,  and 
the  object  of  these  covenants  is  to  make 
deeds  of  partition  to  each  one,  and  the  par- 
ties of  the  first  part  grant  to  Newton  C. 
Hetherington  the  east  end  of  aforesaid  tract, 
embracing  the  old  homestead  buildings  & 
bounded  as  follows.'' 

Newton  C.  conveyed  the  land  thus  acquir- 
ed by  Mm,  with  the  English  covenants  and 
the  covenant  of  general  warranty,  to  John  B. 
Smith,  the  appellee,  in  the  year  1906.  The 
latter  conveyed  the  said  land  with  like  cove- 
nants to  W.  Ll  Smith,  the  appellant,  in  the 
year  1909.  The  vendee  not  having  paid  the 
deferred  purchase-money  notes,  this  suit  was 
instituted  to  enforce  the  collection  thereof. 

It  was  agreed  by  the  parties  to  the  suit 
that,  if  John  B.  Smith,  the  complainant,  had 
by  his  deed  Invested  W.  Jm  Smith,  the  appel- 
lee, with  an  absolute,  indefeasible  fee-simple 
title  to  the  land  involved,  then  the  purchase- 
money  lien  was  to  be  enforced;  but,  if  the 
complainant  had  not  conveyed  such  title, 
then  the  sale  and  conveyance  were  to  be  set 
aside,  and  the  parties  placed  in  statu  quo. 

The  trial  court  was  of  opinion  that  the 
defendant,  the  appellant,  had  acquired  under 
his  conveyance  from  the  complainant,  the 
appellee,  an  absolute  and  Indefeasible  fee- 
simple  title,  and  entered  a  decree  subjecting 
the  land  to  the  payment  of  the  unpaid  pur- 
chase-money notes.  From  that  decree  this 
appeal  was  granted. 

As  before  stated,  the  correctness  of  that 
decree  depends  upon  the  construction  of  the 
will  of  George  Hetherington  and  the  elTect 
of  the  said  deeds  of  partition  between  his. 
devisees. 

[1]  The  court  is  of  opinion  that  under  the 
will  of  George  Hetherington  his  three  sons, 
mentioned  In  the  second  clause  thereof,  took 


•F«r  other  cases  sec  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexei. 


Va.) 


SHOEMAKER  y.  CHAPMAN  DRUG  00. 


121 


a  fee-simple  estate,  with  a  conditional  lim- 
itation over,  viz.,  that.  If  one  or  more  of 
them  should  die  leaving  no  issue,  his  or 
their  share,  as  the  case  might  he,  should  go 
to  his  surviving  brothers  or  brother.  And 
the  court  is  further  of  opinion  that  the  es- 
tate of  the  last  surviving  brother,  if  he  died 
leaving  no  issue,  would  not  be  defeated  and 
go  to  his  sisters,  as  insisted  by  the  appel- 
lant, but  would  vest  absolut^y  In  him; 
there  being  no  gift  over. 

"It  is  quite  true,"  as  was  said  by  the  Mas- 
ter of  the  Rolls,  in  Maden  v.  Taylor,  46 
Ll  J.  Ch.  5T2,  "that  the  last  liver  does  not 
survive  himself,  but  he  survives  all  the  rest, 
and  In  that  sense  he  is  the  survivor."  In 
that  case  the  devise  was  to  trustees  in  trust 
for  four  nieces  for  their  respective  lives,  as 
tenants  in  common,  and  on  the  death  of 
them  to  the  children  of  the  person  so  dying, 
and  on  the  death  of  any  without  issue,  then 
to  the  "survivor  or  survivors."  "Does  any 
one,"  said  the  Master  of  the  Rolls  in  discuss- 
ing the  question,  "doubt  that  a  gift  to  the 
survivor  of  ten  people  of  a  sum  of  money  or 
an  estate,  with  no  previous  gift  at  all,  vests 
the  sum  of  money  or  the  estate  absolutely  in 
the  last  liver?" 

In  R.  Don  V.  Schenk,  8  N.  J.  Law,  29,  the 
testator  had  disposed  of  his  lands  as  follows: 
^1  give  unto  my  son  R.  all  my  real  estate 
excepting  such  part  as  I  give  and  grant  to 
my  two  daughters  as  hereinafter  mentioned." 
After  making  a  devise  to  his  said  daugh- 
ters, he  says:  "My  will  is  that  if  any  of  my 
children  should  happen  to  die  without  issue 
alive,  that  such  share  or  dividend  shall  be 
divided  by  the  survivor  of  them."  It  was 
held  that  R.  took  a  fee-simple  estate,  defeas- 
ible on  condition  that  he  had  no  issue  at  his 
death  and  his  sisters  survived  him.  When 
the  sisters  died,  he  surviving  them,  the  con- 
dition became  impossible,  and  the  estate 
then  became  an  absolute  fee-simple  estate  in 
R.  See,  also,  Anderson  v.  Brown,  84  Md. 
261,  35  Atl.  937;  Jarman  on  Wills  (6th  Dd.) 
651;  30  Am.  &  Bng.  Bnc.  L.  (2d  Bd.)  751, 
752;  37  C^c  642;  2  Redfleld  on  Wills.  376, 
377. 

[2,  3]  The  court  is  further  of  opinion  that 
under  the  provisions  of  sections  2418,  2438, 
and  2439,  of  the  Oode,  the  devisees  under 
the  second  clause  of  the  will  had  the  right  to 
convey  and  relinquish  all  their  right,  title, 
and  interest  in  the  lands  devised,  both  pres- 
ent and  contingent,  and  that  the  effect  of 
the  language  and  the  warranty  in  the  deeds 
of  June  25,  1885,  was  to  invest  the  grantee 
in  each  of  those  deeds  with  the  absolute  fee- 
simple  title  to  that  portion  of  the  land  de- 
vised covered  by  the  respective  deeds.  See 
Young  V.  Young,  89  Va.  675,  17  S.  B.  470,  23 
Li.  R.  A.  642;  Snyder  v.  Grandstaff,  96  Va. 
473,  31  S.  B.  647.  70  Am.  St  Rep.  863 ;  Wil- 
son, Trustee,  v.  Langhome,  etc.,  102  Va.  631, 
47  S.  B.  871. 


Having  reached  the  conclusion  that  New- 
ton C.  Hetherlngton,  under  his  father's  will 
and  the  doed  of  his  brothers  to  nim,  execut- 
ed June  25,  1885,  acquired  an  absolute,  in- 
defeasible fee-simple  title  to  that  portion  of 
the  land  devised  covered  by  his  deed,  it  fol- 
lows that  a  like  title  was  acquired  by  the 
appellant  from  his  grantor,  the  appellee, 
that  there  is  no  error  in  the  decree  appealed 
from,  and  that  it  must  be  affirmed. 

Affirmed. 

(112  Va,  612) 

SHOEMAKER  v.  CHAPMAN  DRUG  CO. 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

14,  1911.) 

1.  Fraudulent  Conveyances  (8  107*)— Con- 
fidential Relations— Family  Relations. 

A  sale  of  land  by  a  father  to  his  son  will 
not  be  set  aside  as  a  fraud  upon  his  creditors 
merely  because  of  the  family  relation. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  347-350 ;  Dec.  Dig. 
§  107.*] 

2.  Fraudulent  Conveyances  (§  61*)— Insol- 
vency. 

A  grantor's  insolvency  will  not  render  a 
sale  invalid,  unless  it  was  made  to  hinder,  de- 
lay, and  defraud  his  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  138-158 ;  Dec.  Dig. 
S  61.*] 

3.  B^AUDULENT  CONVEYANCES  (§  271*)— EVI- 
DENCE—SUFFICIENCY. 

Fraud  is  never  presumed,  and  fraud  in  a 
conveyance  should  not  be  assumed  on  doubtful 
evidence  or  circumstances  of  mere  suspicion. 

[Ed.  Note.— For  other  cases,  see  Fmudulent 
Conveyances,  Cent  Dig.  §§  79(>-798;  Dec.  Dig. 
§  271.*] 

4.  Fraudulent  Conveyances  (§  271*)— Evi- 
dence—Burden  OF  Proof. 

Where  a  conveyance  is  attacked  as  fraud- 
ulent, the  burden  is  upon  the  plaintiff,  hut,  hav- 
ing established  a  prima  facie  case  of  fraud,  the 
burden  shifts,  and  the  defendant  must  establish 
the  bona  fides  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  796-798 ;  Dec.  Dig. 
§  271.*1 

5.  Fraudulent  Conveyances  (§  300*)— Con- 
sideration—Recitals  IN  Deed. 

In  a  suit  by  creditois  to  set  aside  a  con- 
veyance as  voluntary  and  fraudulent  recitals 
in  the  deed  that  the  consideration  has  been- paid 
are  not  sufficient  to  establish  that  fact 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  897;  Dec.  Dig.  § 
300.*] 

6.  Fraudulent  Conveyances  (§  301*)- Evi- 
dence—Sufficiency— Knowledge  OF  Gran- 
tee. 

In  a  suit  bjr  creditors  to  set  aside  a  deed 
as  fraudulent,  evidence  held  insufficient  to  show 
that  the  grantee  was  i>arty  to  the  fraudulent  in- 
tent of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  BVaudulent 
Conveyances,  Cent  Dig.  §§  904-907 ;  Dec  Dig. 
§  301.*] 

7.  Deeds  (8  200*)— Delivery— E^^IDENCB, 

While  a  deed  is  presumed  to  have  been  de- 
livered at  the  time  of. its  date  or  acknowledg- 
ment, the  actual  time  of  delivery  may  be  shown. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  601 ;  Dec.  Dig.  §  200.*] 
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Appeal  from  Circuit  Court,  Russell  County. 

Suit  by  James  H.  Shoemaker  against  John 
Shoemaker  and  others  for  partition.  Upon 
the  petition  of  the  Chapman  Drug  Company 
and  others  a  deed  from  Isaac  Shoemaker  to 
his  sou  Bona  Shoemaker  was  set  aside,  and 
Bona  Shoemaker  appeals.     Reversed. 

Routh  &  Routh,  for  appellant  S.  B.  Qull- 
len,  Finney  &  Wilson,  and  Bums  &  Kelly, 
for  appellees. 

WHITTLE,  J.  This  18  an  appeal  from  a 
decree  setting  aside  a  deed  from  Isaac  Shoe- 
maker to  his  sou,  Bona  H.  Shoemaker,  as 
voluntary  and  fraudulent  The  deed  Is  dated 
December  14,  1908,  and  for  the  consideration 
of  "$1,000.00  in  hand  paid"  the  grantor  con- 
veyed to  the  grantee  his  one-sixth  undivided 
share  in  lands  Inherited  from  his  brother, 
James  Shoemaker,  deceased. 

At  the  date  of  the  deed,  a  suit  was  pend- 
ing in  the  circuit  court  of  Russell  county  to 
sell  these  lands  for  imrtition  among  the 
heirs,  and  they  were  subsequently  sold  ^or 
that  purpose.  The  appellant  filed  his  peti- 
tion in  the  suit,  asserting  title  to  one-sixth 
of  the  purchase  money  under  his  deed.  The 
appellees  (creditors  of  Isaac  Shoemaker, 
whose  debts  were  contracted  prior  to  Decem- 
ber 14,  1908,  but  whose  judgments  were  sub- 
sequently recovered)  likewise  intervened  by 
petitions  in  the  principal  suit,  and  attacked 
the  deed  as  voluntary  and  made  with  intent 
to  hinder,  delay,  and  defraud  petitioners  in 
the  collection  of  their  debts,  and  also  that 
the  grantee  participated  In  the  fraud.  These 
allegations  were  denied,  and  upon  the  issues 
thus  raised  by  the  pleadings  and  evidence 
the  circuit  court  annulled  the  deed,  and  di- 
rected an  account  of  liens  upon  the  share  of 
Isaac  Shoemaker  in  the  land  fund. 

The  circuit  court  held  that  the  proof  show- 
ed confidential  relations  between  the  gran- 
tor and  grantee,  which  cast  upon  the  latter 
the  burden  of  proving  the  bona  fides  of  the 
transaction. 

[1]  Conceding  the  relationship  of  the  par- 
ties and  the  insolvency  of  the  grantor,  these 
conditions  do  not  of  themselves  constitute 
badges  of  fraud,  and  relieve  the  creditors 
from  the  burden  of  proving  the  charges  of 
fraud  set  forth  In  their  pleadings. 

In  Johnson  v.  Lucas,  103  Va.  36,  48  S.  E. 
497,  it  was  held  that  relationship  was  not 
a  badge  of  fraud,  and  that  there  was  no  rule 
of  law  which  forbade  persons  standing  in 
near  relations  of  consanguinity  or  affinity 
from  dealing  with  each  other.  But  It  was 
said  as  fraud  is  generally  accompanied  by 
secret  trust,  that  transactions  between  near 
relatives  and  persons  occupying  confidential 
relations  toward  each  other  where  fraud  is 
charged  should  be  more  closely  scrutinized. 
Burwell  v.  Burwell,  103  Va.  314,  49  S.  E.  68. 

[2]  So  of  Insolvency,  that  condition  does 
not  deprive  the  owner  of  the  right  to  sell  his 
property,  unless  the  sale  is  made  vyith  intent 
to  hinder,  delay,  and  defraud  creditors.    Fer- 


guson y.  Daugherty,  04  Va.  806,  26  S.  E.  822 
[3]  Fraud,  it  Is  true,  may  be  proved  either  by 
direct  or  circumstantial  evidence  but  **it  lis 
not  to  be  assumed  on  doubtful  evidence  or 
circumstances  of  mere  suspicion.  It  must 
be  clearly  and  distinctly  proved.  The  law 
never  presumes  fraud,  but  the  presumption 
is  always  in  favor  of  Innocence  and  hon- 
esty." New  York  Life  Ins.  Co.  v.  Davis,  96 
Va.  737,  739,  32  S.  B.  475,  44  L.  R.  A.  305. 

In  Redwood  v.  Rogers,  105  Va.  155,  53  8. 
B.  6,  it  is  said:  '*The  charge  of  fraud  is  one 
easily  made,  and  the  burden  of  proving  It 
rests  on  the  party  alleging  Its  existence. 
It  may  be  proved,  not  only  by  positive  and 
direct  evidence,  but  by  showing  facts  and 
circumstances  sufiacient  to  support  the  con- 
clusion of  fraud.  But,  however  shown,  the 
proof  must  be  clear  and  convincing,  and  such 
as  to  satisfy  the  conscience  of  the  chancellor, 
who  should  be  cautious  not  to  lend  too  ready 
an  ear  to  the  charge.''  See,  also,  Wheby  ▼. 
Moir,  102  Va.  875,  47  S.  £.  1005 ;  Harrison- 
burg  Co.  v.  Nat  Fum.  Co..  106  Va.  302,  55 
S.  E.  679. 

[4]  Yet,  when  a  prima  facie  case  of  fraud 
has  been  shown,  the  settled  rule  is  that  the 
burden  shifts,  and  the  defendants  must  es- 
tablish the  bona  fides  of  the  transaction. 
Hickman  v.  Trout,  83  Va.  478,  3  8.  E.  131; 
Engleby  ▼.  Harvey,  93  Va.  445,  25  S.  E.  225 ; 
American  N.  &  T.  Co.  v.  Mayo,  97  Va.  182, 
33  S.  E.  523. 

[5]  Moreover,  in  a  suit  by  creditors  to  set 
aside  a  deed  as  voluntary  and  fraudulent, 
the  recitals  in  the  deed  that  the  considera- 
tion has  been  paid  are  not  suflicient  to  es- 
tablish that  fact,  and  the  burden  of  proving 
such  payment  rests  upon  the  grantee.  Knight 
V.  Caplto,  23  W.  Va.  639;  Rogers  v.  Ver- 
lander,  30  W.  Va.  619,  5  S.  E.  847. 

[6J  If  It  be  admitted  that  the  drcumstanc- 
es  are  sufficient  to  bhow  an  intent  on  the 
part  of  Isaac  bhoemaker  by  the  sale  to  his 
son  to  hinder,  delay,  and  defraud  his  cred- 
itors, nevertheless  there  is  no  evidence  to 
fix  notice  of  such  intention  upon  the  son. 

The  facts  of  this  case  may  be  summarized 
as  follows:  At  the  time  of  the  transaction. 
Bona  H.  Shoemaker  was  living  separate  and 
apart  from  his  father,  and  is  not  shown  to 
have  had  personal  knowledge  of  the  demands 
against  him.  He  was  29  years  of  age  and 
umuarried;  and  he  was  a  lumber  in^)ector, 
and  had  been  engaged  in  that  occupation 
for  6  years,  earning  from  $60  to  $65  per 
month,  and  with  no  expense  except  for  his 
clothes.  He  paid  the  entire  purchase  price 
for  his  father's  share,  $300,  on  February  16, 
1909,  and  the  residue  March  3d  following 
and  put  his  deed  to  record  March  19,  1909: 
and  it  Is  not  pretended  that  $1,000  was  not 
a  fair  price  for  the  property. 

In  the  decree  under  review,  importance  Is 
attached  to  the  recital  in  the  deed  that  the 
purchase  money  was  paid  in  hand,  while,  in 
fact,  no  money  passed  at  that  date.  This 
is  a  common  expression  in  deeds  prepared 


vaj 


JOHNSON  V.  McCOT 


123 


!n  the  conntry,  and  the  unfavorable  Infer- 
ence, which  might  otherwiPe  be  drawn  from 
that  circumstance,  loses  Its  signlflftance  In 
light  of  the  evidence,  which  shows  that  the 
deed  was  not  delivered  on  the  day  of  its 
execution.  [7]  A  deed  is  supposed  to  take 
effect  from  delivery,  and  though,  as  a  gen- 
ial rule.  It  is  presumed  to  liave  been  de- 
livered at  its  date  or  acknowledgment,  it  Ifl 
always  competent  to  show  the  actual  time 
of  delivery.  1  Devlin  on  Deeds,  fi  178.  It 
Is  a  fair  inference  from  the  evidence  that 
the  deed  was  not  delivered  until  after  pay- 
ment of  the  purchase  money. 

Considering  the  evidence  in  the  light  of 
the  well-settled  principles  of  law  applicable 
thereto,  we  are  of  opinion  that  the  appellees 
have  failed  to  sustain  the  charge  of  fraud 
with  sufficient  clearness  and  certainty  to  en- 
title them  to  a  decree  setting  aside  the  deed. 

For  these  reasons,  the  decree  appealed 
from  must  be  reversed,  and  the  petitions  of 
the  appellees  dismissed. 

Reversed. 


(112  Va.  580) 

JOHNSON  et  al.  v.  McCOY.t 

(Supreme  CJourt  of  Apn'^als  of  Virginia.     Sept. 

14,  1911.) 

1.  EJKCTxnsNT  (I  15*)— Title  to  Suppobt  Ac- 
TTON—ClAnr  from  O).\rM0N  Source. 

"Where  both  parties  in  ejectment  claim  title 
from  a  common  source,  plaintiff  need  not  prove 
his  title  beyond  the  common  grantor. 

[Ed.   Note.— For  other  capes,  see   Ejectment, 
Cent.  Dig.  §$  59-62 ;    Dec.  Dig.  i  15.*] 

2.  Lost    Instruhknts   (i  23*)  —  B)vioknck — 

SUFFICIENCT. 

One  claiming  title  under  a  lost  or  destroyed 
document  must  prove  its  former  existence,  con- 
tents, and'  loss  or  destruction  by  strong  and 
conclusive   parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent.  Dig.  Sf  51-57 ;    Dec.  Dig.  i  23.*] 

3.  Deeds  (§  90*)— Construction. 

In  construinsr  a  deed,  the  court  should  place 
itself  in  the  position  of  the  parties  when  It  was 
executed,  and  read  it  aa  a  whole. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §1  234-248;    Dec.  Dig.  §  90.*] 

4.  Deeds  (5  93*)— Construction— Intention 
OF  Parties. 

The  intention  of  the  parties  to  a  deed,  as 
shown  by  the  instrument,  prevails,  unless  con- 
trary to  a  rule  of  law. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  iS  231,  232 ;  Dec  Dig.  §  93.*] 

5.  Deeds    (§     lOO*)  —  Construction  —  Sub- 
roundino  Circumstances. 

The  circumstances  surrounding  the  execu- 
tion of  a  deed  may  be  considered  m  determin- 
ing the  intention  of  the  parties. 

[Ed.  Note.— For  other  catses.  see  Deeds,  Cent 
Dig.  §  239 ;    Dea  Dig.  i  lOO.*] 

6.  Deeds  (§  26*)— C3onstbuction— Grammati- 
cal Errors. 

As  a  rule,  bad  grammar  will  not  vitiate  a 
deed,  where  the  meaning  of  the  parties  is  clear. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  50-52;   Dec.  Dig.  f  26.*] 


7.  Deeds    (§  95*)—Constbuctiow- -Punctua- 
tion. 

If  the  true  meaning  of  a  deed  is  apparent 
from  its  laiii^uage,  its  meaning  will  not  be 
cha Hired  by  punctuation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §S  238-254 ;    Dec.  Dig.  $  05.*1 

8.  Dkeds  (§  97*)— Construction. 

Where  a  deed  is  inartificiRlly  drawn  and 
contains  no  formal  parts  or  clauses,  technical 
rules  of  construction  applicable  to  repugnant 
stipulations  should  not  be  applied. 

[I'M.  Note.— For  other  cases,  see  Deeds,  C'ent 
Dig.   S§  267-273,  434-447;    Dec.  Dig.  |  97.*] 

9.  Deeds    (|  129*)  —  Construction  —  ESstati 
Conveyed— Life  Estate. 

A  deed  recited  that  It  was  between  the 
heirs  of  S.  of  the  first  part  and  M.  of  the  sec- 
ond part,  and  that  for  the  consideration  of  each 
of  one  part  of  the  estate  of  S.  the  party  of  the 
first  part  granted  unto  the  partv  of  the  second 
part  the  described  tract  of  land,  "with  covenants 
of  general  warranty,  unto  the  said  M,  during 
her  life  time,  then  at  her  decease  to"  her  son. 
M.  was  S.*s  widow,  and,  when  the  deed  was 
executed,  she  and  her  son  named  in  the  deed 
were  living  together  on  the  tract,  and  all  of 
the  other  heirs  had  by  deed  of  partition  received 
their  share  of  S.*s  land,  so  that,  unless  the  son 
named  took  a  remainder  under  the  deed,  he 
would  receive  none  of  his  fa  therms  estate.  Heldt 
that  M.  took  a  life  estate  in  the  land,  with  re- 
mainder to  the  son  named  in  fee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  300-365,  41G-435;    Dec.  Dig.  §  129.*1 

Error  to  Circuit  Court,  Buchanan  County. 

Action  by  Jobn  C.  McCoy  against  P.  L. 
Johnson  and  another,  oommittee  for  Samuel 
M.  Smith.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed  and  remand- 
ed for  new  trial. 

Greever  &  Gillispie  and  M.  0.  Litz,  for 
plaintiffs  in  error.  Chase  &  Daugherty  and 
S.  M.  Coulling,  for  defendant  In  error. 

WHITTLE,  J.  In  this  action  of  ejectment 
the  defendant  in  error  was  plaintiff,  and  the 
plaintiffs  in  error  were  defendants  in  the 
lower  court  [1]  The  theory  of  the  plain- 
tiff is  that  both  parties  claim  the  land  sued 
for  from  a  common  source,  Asheville  H. 
Smith,  and  hence  it  was  unnecessary  for  him 
to  trace  title  beyond  the  common  grantor. 
Boiling  V.  Teel,  76  Va.  403;  Chesterman  v. 
Boiling,  102  Va.  471,  48  S.  E.  470 ;  Casselman 
V.  Blalas,  112  Va. ,  70  S.  E.  479. 

Plaintiff's  chain  of  title  is  under  a  deed 
from  Justus  to  himself,  dated  August  8,  1907, 
and  a  deed  from  Matilda  Smith  to  Justus, 
dated  July  31,  1906.  He  also  endeavored  to 
show  that  Asheville  H.  Smith  devised  all  of 
his  real  estate  to  his  wife,  Matilda,  and, 
moreover,  that  a  tract  of  75  acres,  which  in- 
cludes the  disputed  land,  was  conveyed  to 
her  in  fee  simple  by  the  heirs  at  law  of  her 
late  husband  by  deed  dated  September  23, 
1889. 

The  defendants  controvert  both  proposi- 
tions. They  deny  that  Asheville  H.  Smith 
devised  his  lands  to  his  wife,  and  insist  that 
upon  a  correct  interpretation  of  the  deed 
of  September  23,  1889,  Matilda   Smith  took 
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a  life  estate  only  in  the  land,  with  remainder 
to  her  son,  Samuel  M.  Smith,  in  fee.  Matilda 
was  dead  at  the  date  of  the  doed  from  Jus- 
tus to  McCoy,  and  therefore,  if  she  only  had 
a  life  estate  in  the  land,  McCoy  took  noth- 
ing by  his  deed. 

The  elder  Smith  left  a  will,  which  was  ad- 
mitted to  probate,  and,  along  with  other 
court  records  in  Buchanan  county,  was  de- 
stroyed by  fire  in  1882.  .The  evidence  touch- 
ing the  contents  of  the  will  is,  however,  en- 
tirely too  vague  and  uncertain  to  afford  a 
safe  guide  to  the  court  in  determining  what 
disposition  the  testator  made  of  his  property. 
Much  of  the  testimony  on  that  point  was 
hearsay,  and  the  witnesses -who  either  claim 
to  have  read  the  will  themselves  or  to  have 
heard  it  read  by  others  speak  from  memory 
after  the  lapse  of  half  a  century,  and  give 
their  opinions  as  to  the  legal  effect  of  the 
instrument  rather  than  its  precise  language. 

[2]  It  is  settled  law  that,  where  a  plaintiff 
claims  title  under  a  lost  or  destroyed  paper, 
"the  proof  of  its  former  existence,  contents, 
and  loss  or  destruction  must  be  strong  and 
conclusive  before  the  court  will  permit  a 
title  to  be  established  by  parol  evidence." 
Carter  v.  Wood,  103  Va.  68,  48  S.  E.  553. 

The  circuit  court  erred  In  overruling  de- 
fendants' motion  to  exclude  the  evidence  in 
support  of  the  contention  that  the  testator 
devised  his  lands  to  his  wife. 

The  only  other  assignment  of  error  which 
demands  our  attention  involves  the  construc- 
tion of  the  deed  of  September  23,  1889.  The 
circuit  court  denied  defendants*  prayer  for 
an  instruction,  that  the  deed  conveyed  a  life 
estate  to  Matilda  Smith  with  remainder  to 
Samuel  M.  Smith  in  fee,  and,  in  lieu  thereof, 
told  the  jury  that  the  former  took  a  fee 
simple  under  the  deed. 

Before  undertaking  to  interpret  this  deed, 
reference  to  some  of  the  elementary  prin- 
ciples of  construction  may  be  helpful.  [3] 
The  expositor,  as  was  said  by  a  learned 
judge  (Mr.  Justice  Sanderson  in  Walsh  v. 
Hill,  38  Cal.  481,  487),  should  place  himself 
in  the  position  "occupied  by  the  parties  at 
the  time  the  instrument  was  executed;  then, 
taking  it  by  its  four  corners,  read  it" 

[4]  It  is  also  a  cardinal  rule  In  the  con- 
struction of  all  writings  that  the  intention 
of  the  parties,  when  it  can  be  obtained  from 
the  instrument  itaelf,  will  prevail  unless 
counteracted  by  some  positive  rule  of  law. 
2  Devlin  on  Deeds,  §  836.  And  when  such 
intent  is  apparent,  and  not  repugnant  to 
some  rule  of  law,  it  must  prevail  over  mere 
technical  terms,  "for  the  intent  *  *  ♦  is 
the  essence  of  every  agreement  In  the  ex- 
position of  deeds,  the  construction  must  be 
upon  the  view  and  comparison  of  the  whole 
instrument,  and  with  an  endeavor  to  give 
every  part  of  it  meaning  and  effect  ♦  ♦  • 
If  the  deed  contains  a  clause  decisively 
showing  the  intention  of  the  parties,  ambi- 
guities and  inconsistencies  in  other  clauses 
of  the  deed  will  not  defeat  such  intention.'' 


Section  837.  [5]  The  circumstances  connect- 
ed with  the  transaction  and  the  situation  of 
the  parties  are  of  value,  and  may  always  be 
considered  in  arriving  at  their  Intention. 
Section  839. 

[8]  "Grammatical  construction  is  not  al- 
ways to  be  followed,  and  it  has  been  said 
that  neither  false  English  nor  bad  Latin  will 
avoid  a  deed  when  the  meaning  of  the  party 
is  apparent"    Section  843. 

[7]  Again,  it  has  been  held  that  punctua- 
tion "is  a  most  fallible  standard  by  which 
to  interpret  a  writing.  It  may  be  resorted  to 
when  all  other  means  fail;  but  the  court  will 
first  take  the  instrument  by  its  four  corners 
in  order  to  ascertain  its  true  meaning.  If 
that  is  apparent,  on  judicially  inspecting  the 
whole,  the  punctuation  will  not  be  suffered 
to  change  it."  Mr.  Justice  Baldwin,  in  Ew- 
ing  V.  Burnet,  11  Pet  41,  9  L*.  Ed.  624. 

In  the  light  of  these  fundamental  princi- 
ples, let  us  approach  the  construction  of  the 
deed  in  question.  Omitting  merely  formal 
parts,  it  reads  as  follows: 

"Ihls  deed,  made  this  23  day  of  Septem- 
ber, 1889,  between  ♦  ♦  ♦  heirs  at  law  of 
Asheville  H.  Smith,  deceased,  of  the  first 
part,  and  Matilda  Smith  of  the  second  part 
*  ♦  ♦  witnesseth:  for  the  consideration  of 
each  of  one  part  of  the  estate  of  the  said  A. 
H.  Smith,  the  party  of  the  first  part  does 
grant  unto  the  party  of  the  second  part  all 
the  following  parcel  of  land,  containing  75 
acres,  ♦  •  ♦  with  covenants  of  general 
warranty,  unto  the  said  Matilda  Smith  dur- 
ing her  life  time,  then  at  her  decease  to 
Samuel  M.  Smith  her  son." 

At  the  time  of  this  conveyance  Matilda 
Smith  and  her  son  Samuel  were  living  to- 
gether on  the  75  acres  of  land.  All  the  other 
heirs  of  Asheville  H.  'Smith,  by  deed  of  par- 
tition, had  received  in  severalty  their  shares 
of  the  lands  of  their  father;  and,  unless  this 
deed  is  to  be  construed  as  conveying  a  life 
estate  to  the  mother  with  remainder  to  the 
son,  Samuel  will  take  no  part  of  the  estate. 

We  think  the  deed,  though  evidently  pre- 
pared by  an  illiterate  person,  bears  internal 
evidence  of  the  fact  that  It  constitutes  part 
of  a  general  scheme  for  the  partition  of  tte 
lands  of  the  elder  Smith  among  his  widow 
and  heirs.  The  consideration  shows  that 
such  was  its  purpose.  To  give  full  effect  to 
the  intention  of  the  parties  in  one  deed,  it 
was  necessary  that  Samuel  M.  Smith  should 
occupy  the  dual  relation  of  grantor  and  gran- 
tee in  the  same  instrument— -of  grantor  to 
make  perfect  his  mother's  life  estate  in  the 
land,  and  of  grantee  to  receive  from  his  co- 
heirs his  share  of  the  inheritance.  [8]  The 
deed  is  inartificially  drawn.  It  contains  no 
formal,  well-defined  clauses,  and  should  not 
be  controlled  by  technical  rules  of  construo 
tion  applicable  to  repugnant  stipulations.  It 
is  composed  practically  of  only  one  sentence, 
the  granting  clause,  with  a  covenant  of  gen- 
eral  warranty  parenthetically  introduced,  fol- 
lowed by  a  comma  and  a  capital.    But  the 
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original  granting  clause  applies  as  tinmistak- 
aDly  to  the  remainder  to  the  son,  after  the 
death  of  the  mother  as  It  does  to  the  life 
estate  of  the  latter.  The  grant  to  Matilda 
Smith,  in  the  beginning  of  the  sentence,  is 
not  of  a  fee  simple,  and  consequently  is 
not  repugnant  to  the  qualifying  language 
which  follows  and  limits  the  estate  granted 
to  an  estate  for  her  life. 

As  was  said  in  Pack  v.  Whitaker,  110  Va. 
122,  126,  65  S.  E.  496,  498,  "there  is  no  re- 
pugnancy between  the  granting  and  the  hab- 
endum clauses,  since  the  former  does  not  in 
terms  grant  a  fee-simple  estate." 

[9]  In  conclusion,  we  are  of  opinion  that 
upon  a  fair  construction  of  the  deed  Matilda 
Smith  took  a  life  estate  in  the  seventy-five 
acres  of  land,  with  remainder  to  Samuel  M. 
Smith  In  fee. 

It  follows  from  these  views  that  the  Judg- 
ment of  the  circuit  court  must  be  reversed, 
the  verdict  of  the  Jury  set  aside,  and  the 
case  remanded  for  a  new  trial. 

Reversed. 


(112  Va.  589) 

ROANOKE  RY.  &  ELECTRIC  CO.  v. 
CARROLL. 

(SuDreme  Court  of  Appeals  of  Virginia.     Sept. 
^     ^  14,  1911.) 

1.  Street  Railroads  (§  93*)— Injuries  to 
Persons  on  Track— Duty  on  Seeing  Per- 
sons ON  Track. 

A  motorman  U  not  obliged  to  stop  his  car 
merely  because  he  sees  a  pedestrian  approach- 
ing the  track,  as  it  is  reasonable  to  assume 
that  he  will  stop  and  wain  for  the  car  to  pass, 
and  not  attempt  to  cross  immediately  in  front 
of  it. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §«  19&-200,  203;  Dec.  Dig.  § 
»3.*] 

2.  Negliobwob    (§   83*)  — "Last    Clear 

0HANC5B." 

The  doctrine  of  the  last  clear  chance  rests 
npon  the  principle  that  there  is  something  in 
the  plaintiff's  condition  or  situation  to  admon- 
ish uie  defendant  that  he  is  not  able  to  protect 
himself.  It  is  the  doctrine  of  prior  and  subse- 
quent negligence,  or  remote  and  proximate 
ca.use,  and  presupposes  the  intervention  of  s.n 
appreciable  interval  of  time  between  the  prior 
negligence  of  the  plaintiff  and  the  subsequent 
negligence  of  the  defendant.  It  applies  not- 
withstanding the  contributory  negligence  of  the 
plaintiff  when  the  defendant  knows,  or  by  the 
exercise  of  ordinary  care  ought  to  know,  of 
plaintiff's  danger,  and  fails  to  do  something 
which  it  has  power  to  do  to  avoid  the  injury,  or 
when  the  plaintiff  is  in  some  position  of  danger 
from  a  threatened  contact  with  some  agency  un- 
der the  control  of  the  defendant,  when  the 
plaintiff  cannot  and  the  defendant  can  prevent 
a  resulting  injury. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  IMfr  §  115 ;  Dec  Dig.  §  83.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  p.  4006.] 

3-  Street    Railroads    (§  103*)  —  Coktribu- 
TORT  Negligence— Last  Clear  Chance. 
Where  the  evidence  in  an  action   for  per- 
sonal   injuries    showed    that    the    accident    oc- 
corred  instantaneously  with  plaintiff's  stepping 


upon  defendant's  street  railroad  track,  and 
makes  it  clear  that,  if  his  danger  was  discovered 
or  might  have  been  discovered,  it  was  not  pos- 
sible to  have  stopped  the  car  in  time  to  have 
avoided  a  collision,  the  last  clear  chance  doc- 
trine does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §  219;    Dec.  Dig.  §  103.*] 

4.  Trial  (8  267*)— Instructions— Modifica- 
tion BY  Court. 

In  an  action  against  a  street  railroad  for 
Injuries  to  a  person  on  its  track,  the  court's 
modification  of  defendant's  instructions  as  to 
contributory  and  concurrent  negligence  by  ap- 
pending the  last  clear  chance  doctrine  to  the 
instructions  is  error,  as  the  instructions  were 
intended  to  present  defendant's  theory  of  the 
case,  and  should  have  been  given  without  qual- 
ification. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  668-^72 ;   Dec  Dig.  {  267.*] 

6.  Street  Railroads  (§  93*)— Care  in  Opera- 
tion OF  Road— Care  at  Crossing. 

Where  the  view  of  the  street  railroad 
crossing  is  obstructed,  it  imposes  upon  the  rail- 
road the  reciprocal  duty  of  using  special  precau- 
tions, depending  ui>on  the  particular  location 
and  circumstances,  to  avoid  accident. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  19&-200 ;   Dea  Dig.  §  aS.*] 

6.  -Street  Railroads  (§  98*)— Care  of  Per- 
son Crossing  Track— View  of  Crossing 
Obstructed. 

Where  the  view  of  a  street  railroad  cross- 
ing is  obstructed,  it  imposes  upon  a  person 
crossing  the  track  the  reciprocal  duty  of  using 
a  higher  degree  of  caution,  depending  upon  the 
particular  location  and  circumstances,  to  avoid 
injury. 

[Ed.  Note. — ^For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  204-208 ;   Dec.  Dig.  S  98.*] 

7.  Street  Railroads  (§  93*)  — Actions  for 
Injuries— Instructions. 

An  accident,  by  which  plaintiff  sustained 
injuries  while  crossing  the  track  of  a  street 
railroad  at  the  intersection  of  streets  adjacent 
to  a  square,  is  so  near  a  crossing  as  to  bring  it 
within  the  law  applicable  to  crossing  cases. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  93.*] 

8.  Street  Railroads  (§  118*)— Actions  for 
Injuries  —  Instructions  — Contributory 
Negligence. 

An  instruction  in  an  action  for  injuries 
sustained  on  a  street  railroad  crossing,  which 
denies  a  recovery  to  plaintiff  if  he  failed  to  use 
ordinary  care  and  caution  at  the  time  of  and 
prior  to  the  accident,  is  erroneous  because  of  its 
omission  to  state  that  the  assumed  failure  of 
the  plaintiff  to  exercise  ordinary  care,  must  have 
efficiently  contributed  to  the  injury. 

[E}d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dea  Dig.  $  118.*] 

9.  Street  Railroads  (§  117*)— Contributory 
Negligence— Looking  and  Listening. 

It  is  not  negligent  as  a  matter  of  law  for 
a  person  to  go  upon  a  street  car  track  without 
looking  and  listening. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  £>i0.  %%  24S-250;  Dec.  Dig.  § 
117.*] 

10.  Trial  (§  243*)— Instructions— Self-Con- 
tradictory  Instructions. 

Requested  instructions  in  an  action  for  in- 
juries on  a  street  car  track,  that  it  was  not  neg- 
ligence for  a  person  to  go  upon  the  track  without 
looking  and  listening,  but  that  the  law  re- 
quired that  a  person  must  use  due  care  and 
must  look  and  listen  before  going  on  the  track, 
especially  where  the  approach  is  partially  ob- 
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fitructed,  It  Belf-contradictory,  and  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  243.  •] 

11.  Trial   (§   260»)— Instructions— Instbuc- 
TioNs  Already  Given. 

The  refusal  of  requested  instructions  as  to 
questions  dealt  with  and  covered  in  instructions 
already  given  is  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  651-659;    Dec.  Dig.  I  260.*] 

Error  to  Ck)rporation  Ck>urt  of  City  of 
Roanoke. 

Action  by  John  O.  Carroll  against  the 
Roanoke  Railway  &  Electric  Company  and 
the  City  of  Roanoke.  Action  discontinued 
as  to  the  City  of  Roanoke.  Judgment  for 
plaintiff,  and  defendant  Roanoke  Railway  & 
Eflectric  Company  brings  error.  Reversed  and 
remanded  for  new  trial. 

Plaintiff's  first  instruction  was  given  as 
follows : 

**Tlie  court  instructs  the  jury  that  a 
street  car  running  and  operating  its  cars 
on  the  streets  of  a  city  must  use  greater 
care  and  diligence  to  prevent  injury  to  per- 
sons and  property  than  is  required  of  them 
in  running  and  operating  their  cars  in  less 
frequented  and  populous  localities,  and  so 
in  certain  localities  in  the  city  greater  pre- 
cautions may  be  necessary  than  in  others; 
for  example,  if  a  car  is  being  run  past  an 
obstruction  in  the  street  and  near  to  itxi 
tracks  so  that  objects  or  persons  on  the 
other  side  of  It  are  hidden  from  view,  it  is 
required  of  the  street  car  company  to  re- 
sort to  special  precautions,  depending  upon 
the  particular  locality  and  the  circumstanc- 
es, to  avoid  accidents,  and  any  neglect  of 
any  sucdi  precautions  as  are  proper  under 
the  peculiar  surroundings  and  circumstances 
of  the  locality  constitutes  negligence,  for 
which  the  street  car  company  is  liable  in 
damages,  unless  the  plaintiff  by  the  exer- 
cise of  ordinary  care  on  his  part  could  have 
prevented  the  accident,  and  the  burden  is 
on  the  street  car  company  to  prove  such  ab- 
sence of  ordlQary  care  on  the  part  of  the 
plaintiff." 

Defendants  eighth  instruction,  which  read, 
'*The  court  instructs  the  jury  that,  even 
though  they  may  believe  from  the  evidence 
that  the  approach  to  the  trade  which  de- 
fendant's car  was  approaching  was  partial- 
ly obstructed  by  a  pile  of  lumber,  yet  that 
fact  did  not  lessen  the  care  and  caution 
required  of  plaintiff  in  attempting  to  cross, 
but,  on  the  contrary t  imposed  on  him  a 
higher  degree  of  caution" 
— was  modified  and  given  as  follows: 

"The  court  Instructs  the  jury  that,  even 
though  they  may  believe  from  the  evidence 
that  the  approach  to  the  ti'ack  on  which 
defendant's  car  was  approaching  was  par- 
tially obscured  by  a  pile  of  lumber,  yet  that 
fact  did  not  lessen  the  care  and  caution  re- 


quired of  plaintiff  lo  attempting  to  cross, 
but  the  existence  of  snch  obstruction  should 
be  considered  by  the  jury  in  ascertaining 
whnt  is  reasonable  care  on  the  part  of  a 
person  crossing  said  track." 

The  following  instructions  requested  by 
defendant  were  refused: 

•*(2)  The  court  instructs  the  jury  that, 
while  it  is  not  negligence  as  a  matter  of 
law  for  a  traveler  to  go  upon  a  street  oar 
track  without  looking  and  listening,  it  is  a 
settled  principle  of  law  that  one  who  ap- 
proaches a  street  railway  track  must  use 
due  care,  and  ordinary  due  care  means  that 
he  must  look  and  listen,  and  especially  is 
this  so  where  the  approach  to  the  track  is 
partially  obstructed. 

"(3)  The  court  instructs  the  jury  that  if 
they  shall  believe  from  the  evidence  that 
the  plaintiff  attempted  to  cross  defendant's 
track  at  a  point  where  its  cars  frequently 
passed  to  the  knowledge  of  plaintiff,  and 
where  a  view  of  the  traces  was  partially 
obstructed  by  a  pile  of  lumber  near  the 
track,  then  it  was  the  duty  of  the  plaintiff 
to  look  and  listen  before  attempting  to  cross 
the  track,  and  If  the  jury  shall  believe 
from  the  evidence  that  he  failed  to  look 
and  listen,  and  that  his  failure  so  to  do 
either  caused  or  contributed  proximately 
to  his  injury,  then  he  was  guilty  of  contribu- 
tory negligence,  and  there  can  be  no  re- 
covery in  this  case,  though  the  jury  may  be- 
lieve from  the  evidence  that  the  defendant 
was  negligent 

"(4)  The  court  instructs  the  jury  that, 
though  they  may  believe  from  the  evidence 
that  the  defendant  company  was  negligent, 
still  the  plaintiff  cannot  recover  in  this  case 
if  they  shall  also  believe  from  the  evidence 
that  he  failed  to  exercise  ordinary  care 
and  caution  at  the  time  of  and  prior  to  the 
accident,  and  by  ordinary  care  is  meant 
that  degree  of  care,  caution,  and  prudence 
which  an  ordinary  prudent  and  cautious 
man  would  exercise  under  like  circum- 
stances." 

"(15)  The  court  Instructs  the  jury  that 
if  they  believe  that  the  collision  in  which 
the  plaintiff  was  injured  occurred  in  the 
market  or  public  square,  and  not  at  the 
crossing  at  the  east  side  of  said  square,  then 
the  duties  Imposed  by  law  upon  the  defend- 
ant as  to  the  manner  of  approaching  cross- 
ings with  its  cars  do  not  apply  to  this  case. 

Hall,  Woods  &  Jackson,  for  plaintiff  in 
error.  Halrston,  Hairs  ton  &  Willis  and 
Scott,  Altizer  &  Watts,  for  defendant  in 
error. 

WHITTLE,  J.  This  action  was  brought 
by  John  O.  Carroll  against  the  Roanoke 
Railway  &  EJectric  Company  and  the  city 
of  Roanoke,  demanding  damages  in  the  sum 
of  $50,000  for  personal  injuries  sustained 
by  him  through  the  alleged  joint  negligence 


•For  other  cases  see  save  topic  and  secUon  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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of  the  defendants.  Tbe  negligence  Imputed 
to  the  city  wae  that  it  permitted  lumber  to 
be  piled  In  the  street  so  near  the  track  of 
the  Railway  &  Electric  Company  as  to  par- 
tially shut  out  the  view  of  approaching  cars. 
The  case  was  discontinued  as  to  the  city, 
and  therefore  we  need  not  concern  our- 
selves about  its  alleged  complicity  in  the  ac- 
cident. 

The  salient  fftcts  of  the  case  lie  within 
narrow  limits.  The  scene  of  the  accident 
was  the  Intersection  of  Nelson  street  and 
Campbell  avenue,  adjacent  to  Market  Square. 
The  street  runs  north  and  south,  and  the 
avenue  east  and  west  The  defendant  main- 
tains a  double  track  along  Campbell  avenue, 
over  which  it  operates  a  system  of  electric 
cars.  The  nortii  track  is  used  for  westp 
bound  cars,  and  the  south  traces  for  cars 
going  east  At  the  time  of  the  accident  the 
view  of  a  pedestrian  approaching  Campbell 
avenue  from  the  north  (along  the  route  trav- 
eled by  the  plaintiflT)  of  cars  coming  from 
the  east  was  partially  obstructed  by  a 
building  in  course  of  erection  near  the  north- 
east comer  of  Campbell  avenue  and  the 
Market  Square,  and  a  pile  of  lumber  8  feet 
l^igh,  9  feet  wide,  and  14  feet  long,  extend- 
ing along  the  avenue  to  the  outer  edge  of 
the  sidewalk,  and  to  within  44  inches  of  the 
defendant's  northern  rail.  The  vle\^  was, 
furthermore,  obstructed  by  a  large  sand  box 
and  an  upright  engine  connected  by  belting 
with  a  concrete  mixer.  After  passing  the  lum- 
ber pile,  the  eastwardly  view  along  the  ave- 
nue was  clear.  A  car  station  is  located  one 
square  east  from  the  comer,  of  Nelson  street 
and  Campbell  avenue  on  the  south  side  of 
the  avenue. 

The  plaintiff  was  43  years  old,  and  in  pos- 
session of  all  bis  faculties.  He  was  working 
In  the  Norfolk  &  Western  Railway  Com- 
pany's shops  in  the  city,  and  lived  at  Mid- 
way, on  the  defendant's  line  between  Roan- 
oke and  Vinton.  He  had  lived  in  the  vicin- 
ity of  Roanoke  for  about  14  years,  and  knew 
that  the  defendant  maintained  a  double 
track  along  Campbell  avenue,  over  which  its 
cars  frequently  passed;  and  he  occasionally 
used  the  cars  in  going  from  the  city  to  his 
home.  The  accident  occurred  about  9:30 
o'clock  on  the  night  of  July  17,  1909,  but  the 
square  was  lighted  by  electricity.  The  plain- 
tiff crossed  Market  Square  diagonally  in  the 
direction  of  the  junction  of  Nelson  street 
and  Campbell  avenue.  He  fliought  the  Vin- 
ton car  biad  passed  that  point  and  was  hur- 
rying to  catch  it  at  the  station.  The  course 
mapped  out  in  his  mind  for  that  purpose  was 
along  the  north  side  of  Campbell  avenue,  but, 
as  he  approached  the  corner,  he  discovered 
that  the  sidewalk  was  obstructed  by  the  lum- 
ber pile,  whereupon  he  determined  to  cross 
over  to  the  south  side.  The  evidence  tend- 
ed to  show  that  the  point  from  which  he  at- 
tempted to  cross  was  about  15  feet  west  of 
the  lumber,  the  southern  line  of  which,  as 
marked,  was  44  Inches  from  the  northern 


rail  of  the  track,  and  the  distance  from  that 
rail  to  the  outer  edge  of  the  running  board 
of  the  car  was  28  inches,  which  left  a  clear 
space  of  only  21  inches  between  the  running 
board  and  the  lumber  pile. 

Plaintiff  admits  that  be  did  not  look  to  see 
whether  a  car  was  coming  immediately  be- 
fore going  on  the  track  (though  It  was  in 
evidence  that  an  approaching  car  would  have 
been  visible  for  a  distance  of  over  40  feet 
from  the  point  at  which  he  attempted  to 
cross),  but  looked  straight  ahead.  To  quote 
his  language:  *'I  stepped  into  the  track,  and 
the  car  hit  me  ju^  like  that  [snapping  his 
hands  together],  and  knocked  me  a  distance; 
and,  before  I  could  recover  myself,'  It  was 
on  me  and  dragged  me.  It  didn't  knock  me 
senseless,  though." 

As  the  result  of  the  accident  he  lost  both 
legs  above  the  knees,  and  the  jury  awarded 
him  $12,000  damages. 

Conceding  in  the  outset  (as  must  be  done, 
viewing  the  case  from  the  standpoint  of  a  de^ 
murrer  to  the  evidence  by  the  defendant) 
that  the  charges  of  negligence  against  the 
company,  namely,  excessive  speed,  failure  of 
the  motorman  to  have  his  car  under  con- 
trol, to  give  the  proper  crossing  signals,  and 
to  keep  a  lookout  were  proved,  the  defend-, 
ant  nevertheless  denies  liability  on  the 
ground  that  the  plaintiff  was  himself  guilty 
of  contributory  negligence.  In  other  words,, 
the  theory  of  the  defendant  is  that  the  case 
was  one  of  concurrent  negligence. 

On  the  other  hand,  the  plaintiff  contends 
that  the  charge  of  contributory  negligence 
was  not  sustained,  but  insists  that  if  it  had 
been  proved,  the  evidence  for  the  defendant 
warranted  the  application  of  the  doctrine 
of  the  last  clear  chance. 

The  evidence  relied  on  for  that  purpose  is 
the  testimony  of  a  civil  engineer,  who  gave 
estimates  of  how  far  the  plaintiff  could  have 
seen  a  car  coming  along  the  north  track 
from  the  east  at  distances  of  10,  20,  30,  and 
40  feet  respectively,  from  the  track,  from  a 
point  15  feet  west  of  the  lumber  pile,  the 
argument  of  counsel  in  that  regard  being 
that  if  the  plaintiff  might  have  seen  the  car, 
the  motorman  could  likewise  have  seen  the 
plaintiff  in  time  to  have  stopped  the  car  and 
avoided  the  collision. 

[1]  The  obvious  answer  to  that  contention 
is  that  ordinarily  a  motorman  rests  under  no 
obligation  to  stop  his  car  merely  because  he 
sees  a  pedestrian  approaching  the  track.  The 
foot  man  is  in  a  place  of  safety.  He  has 
absolute  control  of  his  movements  and  can 

• 

stop  instantly,  and  it  is  reasonable  to  as- 
sume that  he  will  stop  and  wait  for  the  car 
to  pass,  and  not  attempt  to  cross  immedi- 
ately in  front  of  it     Backus  v.  Norfolk  A 

Atl.  Ter.  Co.,  112  Va. ,  71  S.  E.  528,  and 

cases  cited.  It  would  be  Impossible  to  oper- 
ate street  cars  in  a  city  on  any  other  theory. 
[2]  There  have  been  numerous  cases  involv- 
ing the  doctrine  of  the  last  clear  chance  de> 
cided  by  this  court,  and  the  underlyliig  piln* 
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clple  pervading  all  of  tbem  Is  that  there  Is 
something  in  the  plaintilTs  condition  or  sit- 
uation to  admonish  the  defendant  that  he 
is  not  able  to  protect  himself. 

In  Southern  Railway  Company  v.  Bailey, 
110  Va.  833,  67  S.  B.  365,  27  L.  R.  A.  (N.  S.) 
379,  the  doctrine  is  stated  in  the  syllabus 
as  follows:  "The  doctrine  of  the  *last  clear 
chance'  applies,  notwithstanding  the  contrib- 
utory negligence  of  a  plaintiff,  when  the  de- 
fendant knows,  or  by  the  exercise  of  ordi- 
nary care  ought  to  know,  of  plalntifTs  dan- 
ger, and  it  is  obvious  he  cannot  extricate 
himself  from  it,  and  fails  to  do  something 
which  it  has  power  to  do  to  avoid  the  in- 
Jury;  ot  when  the  plaintiff  is  in  some  posi- 
tion of  danger  from  a  threatened  contact 
with  some  agency  under  the  control  of  the 
defendant,  when  the  plaintiff  cannot,  and 
the  defendant  can,  prevent  the  injury.  The 
plaintiff  must  show  that  at  some  time,  in 
view  of  the  entire  situation,  including  his 
own  negligence,  the  defendant  was  thereaft- 
er culpably  negligent,  jind  that  such  neg- 
ligence was  the  latest  in  succession  of  caus- 
es. In  such  case  the  plaintifiTs  negligence 
is  not  the  proximate  cause  of  the  injury. 
But  this  doctrine  has  no  application  to  a 
case  where  both  parties  are  equally  guilty  of 
neglect  of  an  identical  duty,  the  consequenc- 
es of  which  continue  on  the  part  of  both  to 
the  moment  of  the  injury  and  proximately 
contribute  thereto." 

The  doctrine  is  one  of  prior  and  subse- 
quent negligence,  or  remote  and  proximate 
cause,  and  presupposes  the  Intervention  of 
an  appreciable  interval  of  time  between  the 
prior  negligence  of  the  plaintiff  and  the  sub- 
sequent negligence  of  the  defendant  Where 
the  negligence  of  both  continues  down  to  the 
moment  of  the  accident  and  contributes  to 
the  injury,  the  case  is  one  of  concurring  neg- 
ligence, and  there  can  be  no  recovery. 

[3]  The  testimony  given  by  the  plaintiff 
himself  shows  that  the  accident  occurred  in- 
stantaneously with  his  stepping  upon  the 
track,  and  it  is  clear  that  after  his  danger 
was  discovered,  or  might  have  been  discov- 
ered,  it  was  not  possible  to  have  stopped  the 
car  in  time  to  have  avoided  the  collision. 
The  case  in  that  aspect  is  ruled  by  that  line 
of  decisions  of  which  Richmond  Traction  Co. 
V.  Martin,  102  Va.  209,  45  S.  E.  886,  is  a 
type.  The  trial  court,  therefore,  erred  in 
giving  an  independent  instruction  involving 
the  doctrine  of  the  last  clear  chance. 

[4]  It  also  erred  in  appending  that  princi- 
ple to  the  defendant's  instructions  6,  7,  10, 
and  12.  Even  if  the  doctrine  had  been  appli- 
cable, the  instructions  which  the  court  modi- 
fied were  intended  to  present  the  defendant's 
theory  of  the  case,  and  they  ought  to  have 
been  given  without  the  qualification.  N.  & 
W.  Ry.  Co.  V.  Stone,  111  Va.  730,  734.  69  S. 
Bl  927. 

[5-61  The  defendant's  objection  to  that 
part  of  plaintiff's  instruction  No.  1  which 
told  the  jury  that.  If  the  view  of  the  cross- 


ing was  obstructed,  It  imposed  upon  the  de- 
fendant the  duty  of  using  special  precan- 
tions,  depending  upon  the  particular  location 
and  circumstances,  to  avoid  accident,  may 
be  considered  in  connection  with  the  rul- 
ing of  the  court  in  modifying  defendant's 
instruction  No.  8.  The  two  instructions  were 
counterparts  of  each  other,  and  both  ought 
,to  have  been  given.  Imp.  Co.  v.  Stead,  95  U. 
S.  161,  24  U  Ed.  403 ;  A.  &  D.  R.  Co.  v.  Rei- 
ger,  95  Va.  418,  28  S.  E.  690;  A.  &  D.  R. 
Co.  V.  Ironmonger,  95  Va.  625,  629,  29  S.  E. 
319 ;  Southern  Ry.  Co.  v.  Jones,  106  Va.  412, 
56  S.  E.  155;  Southern  Ry.  Co.  v.  Hans- 
brough,  107  Va.  733,  60  S.  E.  58.  The  obliga- 
tion of  the  plaintiff  and  defendant  with  re- 
spect to  the  duty  imposed  upon  them  was 
reciprocal,  and  the  principle  might  well  have 
been  incorporated  in  one  instruction.  The 
suggestion  that  it  imposes  npon  the  parties 
a  higher  degree  of  responsibility  than  ordi- 
nary care  is  without  merit  Ordinary  care 
is  a  relative,  flexible  term,  dependent  upon 
the  facts  and  circumstances  of  each  case. 
Of  course,  when  the  view  at  a  crossing  Is 
clear  and  i^noDstructed,  the  degree  of  vigi- 
lance resting  upon  the  parties  is  not  so  great 
as  where  it  is  obstructed.  What  might  b^ 
common  prudence  in  the  one  case  would  be 
gross  negligence  in  the  other.  It  was  this 
principle  that  the  instructions  were  intended 
to  impress. 

The  court  refused  to  give  defendant's  in- 
structions 2,  3,  4,  and  15.  These  will  be 
briefly  considered  in  inverse  order. 

[71  No.  15  was  rightly  refused.  The  ac- 
cident happened  too  near  the  crossing  as  to 
bring  it  within  the  influence  of  the  rules 
applicable  to  tnat  class  of  cases. 

[81  Instruction  No.  4  was  amenable  to  ob- 
jection, because  it  omitted  to  state  that  the 
assumed  failure  of  the  plaintiff  to  exercise 
ordinary  care  must  have  efliciently  contribut- 
ed to  the  injury.  Washington,  etc.,  R.  Co.  v. 
Vaughan,  111  Va.  785,  795.  69  S.  E.  1035. 

[9,  10]  Instruction  No.  2  initially  told  the 
jury  that  it  was  not  negligence  as  a  mat- 
ter of  law  for  a  person  to  go  upon  a  street 
car  track  without  looking  and  listening 
(Bass  V.  Norfolk,  etc.,  R.  Co.,  100  Va.  1,  40 
S.  E.  100),  but  concluded  with  the  proposi- 
tion that  the  law  requires  that  such  person 
must .  use  due  care,  and  that  ordinary  care 
means  that  he  must  look  and  listen  before 
going  on  the  track,  especially  where  the  ap- 
proach is  partially  obstructed.  The  instruc- 
tion is  self -contradictory,  and  ought  not  to 
have  been  given. 

So,  with  instruction  No.  3,  It  told  the 
jury  that,  if  the  view  of  the  approaching 
car  was  partially  obstructed  by  a  pile  of 
lumber  near  the  track,  then  It  was  the  duty 
of  the  plaintiff,  as  a  matter  of  law,  to  look 
and  listen  before  going  on  the  track.  The 
jury  ought  rather  to  have  been  told  in  both 
instructions  that  the  circumstances  upon 
which  they  are  predicated  must  be  consid- 
ered by  them  in  determining  whether  the 
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plaintiff  had  exercised  ordinary  care.  [11] 
It  may  also  be  noted  that  the  questions  dealt 
with  In  these  last  two  instructions  are  cov- 
ered by  defendant's  instructions  6  and  7. 

For  the  foregoing  errors,  the  judgment 
complained  of  must  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

Reversed. 


(112  Va.  620) 

WAINWRIGHT  et  al.  v.  BANKERS*  LOAN 
&  INVESTMENT   CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

14,  1911.) 

1.  Landlord  and  Tenant  (5  76*)— Leases— 

AS8IGNME;7T. 

Where  a  lease  recited  that  the  premises 
were  to  be  used  for  hotel,  billiard  room,  and 
saloon,  and  the  lessees  agreed  not  to  use  the 
building  for  any  other  purpose  or  sublet  the 
building  or  any  portion  for  any  other  purpose 
without  the  consent  of  the  lessor,  it  was  as- 
signable. 

[Eld.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  §  76.«] 

2.  Appeai.  and  Ebbob  (§  1066*)— Habicless 

BBBOB — ^INSTBUCTIONB. 

Where  a  lessee's  defense  to  an  action  for 
rent  was  that  the  lease  had  been  terminated  by 
notice  given  by  the  assignee  of  the  lease,  the 
refusal  of  an  instruction  that  the  leaae  was  as- 
signable was  prejudicial  error. 

[EM.  Note.— E\>r  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1066.*] 

Error  to  Circuit  Court  of  City  of  Roanoke. 

Action  by  the  Bankers'  Loan  &  Investment 
Company  against  W.  H.  Walnwrigbt  and 
another.  There  was  juclgmemt  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

A.  B.  Hunt  and  Woods  &  McNulty,  for 
plaintiffs  in  error.  Hall,  Woods  &  Jackson, 
for  defendant  in  error. 


WHITTLE,  J.  This  writ  of  error  brings 
under  review  a  Judgment  for  $945,  recovered 
by  the  defendant  in  error  against  the  plain- 
tiffs in  error  for  alleged  arrearages  of  rent 
arising  out  of  a  contract  of  lease  of  the 
Academy  Hotel  in  Roanoke  city. 

The  lease  bears  date  April  2,  1907,  and 
demised  the  premises  to  the  defendants  for 
the  term  of  Ave  years,  determinable  at  the 
option  of  the  lessee  in  certain  contingencies 
before  the  expiration  of  the  term.  Among 
other  provisions,  the  lease  stipulated  that 
the  property  should  be  used  "for  hotel,  bil- 
liard and  pool  room,  and  saloon,"  and  the 
defendants  covenanted  not  to  use  the  build- 
ing for  any  other  purposes,  "or  to  sublet  said 
building,  or  any  portion  thereof,  to  be  used 
for  any  other  purpose  without  the  consent" 
of  the  lessor.  The  agreed  rental  was  $154 
per  month  for  the  first  11  months  ending 
with  the  license  year,  $167  per  month  for 
the  second  year,  and  $189  per  month  for  the 
residue  of  the  term,  for  the  payment  whereof 


the  lessees  bound  themselves  jointly  and  sev- 
erally. 

The  lease  also  stipulated  that  in  the  event 
a  license  could  not  be  obtained  for  the  sale 
of  liquor,  or,  if  obtained,  that  the  right  to 
conduct  a  barroom  should  cease,  the  lessees, 
at  their  option,  might  abrogate  the  contract 
within  60  days  after  the  end  of  the  license 
year,  provided  the  failure  to  procure  license 
was  not  due  to  the  default  neglect,  or  mis- 
conduct of  the  lessees  in  the  manner  of  con- 
ducting the  premises  as  a  saloon  or  hotel,  by 
giving  immediate  notice  to  the  lessor  of  the 
failure  to  obtain  such  license,  or  to  continue 
the  lease  under  the  contract,  except  the  right 
to  conduct  the  saloon,  until  the  end  of  the 
term,  in  which  latter  event  there  should  be 
an  abatement  of  the  rent  equal  to  25  per 
cent,  of  the  monthly  installments  accruing 
after  the  expiration  of  the  license  year. 
The  lease  further  stipulated  that  the  lessees 
should  immediately  notify  the  lessor  of  any 
objection  that  might  be  raised  to  the  grant- 
ing of  such  license,  and  that  the  lessor  should 
have  the  right  to  employ  counsel  at  the  ex- 
pense of  the  lessees  to  assist  in  making  ap- 
plication for  and  in  attempting  to  procure 
the  same.  There  were  other  covenants  in 
the  lease  which  do  not  demand  special  notice. 

The  defendants  took  possession  of  the 
property  in  May,  1907,  and  sublet  the  hotel 
portion,  conducting  personally  the  barroom 
as  partners,  until  February  14,  1908,  when 
Walnwrigbt  sold  his  interest  to  Ayres.  Ayres 
continued  the  business,  paying  the  rent  to 
Turner  &  Turner,  local  agents  for  the  plain- 
tiffs at  Roanoke,  until  July  17,  1908,  when 
he  assigned  one-half  of  his  interest  to  G.  K. 
Moore.  Ayres  and  Moore  then  continued 
the  business  jointly  until  the  latter  part  of 
March,  1909,  when  Ayres  assigned  his  inter- 
est to  Moore. 

At  the  April  term,  1909,  of  the  corporation 
court,  Moore  made  application  for  a  barroom 
license  for  the  license  year  commencing  May 
1,  1909.  and  ending  April  30, 1910,  but  license 
was  denied:  the  evidence  tending  to  show 
that  the  court  had  determined  to  refuse  all 
liquor  licenses  in  that  section  of  the  city. 
Thereupon  Ayres  and  Moore  on  April  30, 
1910,  united  in  giving  notice  to  the  lessor 
of  their  election  to  terminate  the  tenancy  by 
registered  letter  addressed  to  the  home  of- 
fice of  the  plaintiff  In  New  York,  and  by  de- 
livering a  copy  to  the  local  agents  in  Roa- 
noke. During  the  month  of  May  following, 
Clark,  the  president,  and  Turner  &  Turner, 
the  local  agents,  informed  Ayres  that  they 
would  not  accept  the  surrender  of  the  prop- 
erty, but  would  hold  the  original  lesbees  re- 
sponsible for  the  entire  rent 

The  misunderstanding  between  the  parties 
growing  out  of  the  foregoing  facts,  and  oth- 
ers which  need  not  be  specifically  mentioned, 
culminated  in  the  litigation  which  resulted  in 
the  judgm^it  complained  of. 
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[1]  The  controlling  assignment  of  error  In- 
volves the  ruling  of  the  trial  court  in  the 
matter  of  giving  and  refusing  Instructions. 

The  court  refused  the  prayer  of  the  de- 
fendants to  instruct  the  jury  that  the  lease 
was  assignable;  and,  as  corollary  to  that 
interpretation  of  the  contract,  at  the  instance 
of  the  plaintiff,  told  the  jury  that  the  ap- 
plication of  Moore,  the  assignee  of  the  lease, 
for  a  barroom  license,  and  the  refusal  of 
the  court  to  grant  such  license,  was  not  a 
sufficient  compliance  with  the  covenant  of 
the  lease  to  authorize  the  abrogation  of  the 
contract  and  surrender  of  the  premises  by 
the  lessees. 

It  is  settled  law  that,  in  the  absence  of 
express  prohibition,  all  leases  are  assignable. 
The  general  doctrine  is  stated  in  Taylor's 
Landlord  and  Tenant  (7th  Ed.)  §  402,  as  fol- 
lows: ''The  power  of  assignment  is  incident 
to  the  estate  of  every  lessee,  unless  he  has 
been  restrained  by  the  terms  of  his  lease. 
A  covenant,  however,  not  to  assign  or  under- 
let the  premises,  without  the  express  per- 
mission of  the  landlord,  ♦  ♦  ♦  is  fre- 
quently inserted  in  a  lease." 

In  section  403,  the  learned  author  observes: 
"Covenants  of  this  description  (not  to  as- 
sign or  underlet)  are  construed  by  courts  of 
law  with  the  utmost  jealousy,  to  prevent 
the  restraint  from  going  beyond  the  express 
stipulation." 

So  in  2  Minor  on  Real  Property,  §  1226, 
after  stating  the  general  rule  that  every  es- 
tate and  interest  in  lands  and  tenements 
may  be  assigned,  it  is  said  "that  if,  in  leas- 
es for  life  or  years,  it  is  intended  to  restrict 
or  bar  the  power  of  assignment,  It  must  be 
done  by  special  and  precise  stipulations." 

In  1  Minor  on  Real  Property,  $  417,  it  is 
stated  that  "such  restrictions  are  not  favored 
by  the  law  and  are  strictly  construed." 

The  language  employed  in  this  instance  is 
plain  and  unambiguous,  and  leaves  no  room 
for  construction.  The  premises  are  to  be 
used  "for  a  hotel,  billiard  and  pool  room, 
and  a  saloon,"  and  the  lessees  "agree  not  to 
use  said  building  for  any  other  purpose,  or 
to  sublet  said  building,  or  any  portion  there- 
of to  be  used  for  any  other  purpose  without 
the  consent"  of  the  lessor.  The  manifest 
intendment  of  this  covenant  is  that  the  les- 
sees may  sublet  the  premises  without  the 
consent  of  the  lessor  for  the  purposes  speci- 
fied; and  it  was  not  contended  in  argument 
that  the  assignment  to  Moore  was  a  viola- 
tion of  the  restrictive  covenant 

[2]  The  error  in  the  ruling  of  the  trial 
court  that  the  assignment  to  Moore  was  in- 
valid was  fundamental.  It  permeated  prac- 
tically all  of  the  subordinate  questions  in- 
volved, and  cut  up  by  the  roots  the  several 
defenses  sought  to  be  interposed  by  the  de- 
fendants. 

There  was  no  contention  that  the  assign- 
meftit  relieved    the   original   lessees,    Wain- 


wright  and  Ayres,  from  personal  liability  to 
pay  rent,  and  to  see  that  all  covenants  im- 
posed upon  them  by  the  contract  were  per- 
formed. But  they  did  contend  that  the  as- 
signment to  Moore  was  valid,  and  that,  in 
certain  contingencies,  he  had  the  right  to  give 
notice  and  terminate  the  tenancy.  In  these 
contentions  the  defendants  were  plainly  with- 
in their  rights  under  the  contract.  They  in- 
troduced evidence  tending  to  show  that  they 
and  their  subtenants  had  discharged  all  the 
obligations  imposed  upon  them  by  the  terms 
of  the  lease,  that  the  contingency  had  arisen 
which  authori2sed  its  abrogation,  and  th«Lt 
due  notice  of  their  election  to  terminate  the 
tenancy  had  been  given.  The  court  ought, 
therefore,  to  have  held  as  matter  of  law 
that  the  various  assignments  of  the  lease 
were  lawful;  and  pertinent  issues  raised  by 
the  evidence  (though  controverted  by  the 
plaintiff)  should  have  been  submitted  to  the 
determination  of  the  jury  upon  proper  in- 
structions. 

It  follows  from  these  views  that  the  Judg- 
ment of  the  circuit  court  must  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  the 
case  remanded  for  a  new  trial  to  be  had 
therein  not  in  conflict  with  the  views  ex- 
pressed in  this  opinion. 

Reversed. 


(112  Vft.  591) 

NORTH   BRITISH  &   MERCANTILE   INS. 
CO.  V.  NIDIFFER. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

14,  1911.) 

1.  Evidence     (§     269*)  —  DflcOLABATiONS     or 
Third  Pebsons. 

•  In  an  action  on  a  fire  policy  transferred  to 
plaintiff,  in  which  defendant  claimed  that  the 
fire  was  caused  by  plaintiff  or  with  his  consent, 
evidence  of  declarations  by  the  original  insured, 
about  a  month  before  the  fire,  that  there  would 
shortly  be  a  bi^  fire,  which  would  bum  up  the 
block,  and  of  his  inquiry  as  to  who  owned  the 
nearby  buildings,  and  whether  they  were  insur- 
ed, was  not  admissible  as  against  plaintiff,  in 
absence  of  evidence  connecting  him  with  the  dec- 
larations, though  it  appears  that  plaintiff  owed 
declarant  a  balance  on  the  price  of  the  property 
purchased ;  declarant  not  being  a  party  thereto. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  269.*] 

2.  Insurance   (§   308*)  — Fire   insurance  — 
Compliance  with  Conditions. 

An  insured  is  only  required  to  make  a  rea- 
sonable and  substantial  compliance  with  the  con- 
ditions of  a  fire  policy  in  order  to  sue  thereon. 

[Eid.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  700,  701 ;   Dec.  Dig.  S  308.*] 

3.  Insubancb  (§  669^)— Fire  Insurance— Ao* 
TiONS—lNSTRUcmoNB— Amount  Awarded. 

An  instruction,  in  an  action  on  a  fire  poli- 
cy, that  if  the  juiy  believe  that  plaintiff  should 
recover  they  should  assess  the  value  of  the  pro- 
perty "as  of  the  time  of  the  fire,  and  find  for 
plaintiff  three-fourths  of  the  said  value,"  could 
not  have  misled  the  jury  to  fix  any  other  value 
than  the  actual  cash  value  of  the  property  on 
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the  day  of  the  fire,  though  it  might  have  been 
well  to  hare  directly  ao  izistructed. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  §  e69.*] 


4.  INSUBANCB  (§  552*)— FiRJJ  INSURANC»- 
PbOOF  of  liOSS. 

Misstatements  in  the  proof  of  loss,  or  In- 
Bored's  examination  under  oath,  would  not  pre* 
vent  recovery  on  a  fire  policy,  unless  they  were 
intentionally  made. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  §  1358 ;   Dec.  Dig.  §  552.*] 

5.  Appeal  and  Erbob  (5  1064*)— Fire  Insur- 
ance—I  nstbuctions—Pboop  OF  Lose  — Ef- 
fect OF  Misstatements. 

In  an  action  on  a  fire  policy  transferred  to 

Slaintiff  by  the  original  insured,  there  was  §vi- 
ence  that  plaintiff,  in  making  his  proof  of  loss 
and  in  his  examination  under  oath,  based  his 
estimate  of  the  value  of  the  destroyed  articles 
upon  invoices  shown  him  by  the  original  insured 
when  he  purchased  the  goods,  a  month  before  the 
fire,  and  that  some  of  the  articles  were  exces- 
sively valued,  and  others  shown  in  the  proof  did 
not  exist,  and  the  evidence  made  it  a  jury  ques- 
tioQ  whether  plaintiff,  in  making  proof  of  loss, 
had  reason  to  and  did  believe  that  the  invoices 
were  correct  The  court  instructed  that,  if 
plaintiff  in  his  proof  of  loss  or  examination 
adopted  any  statement  of  any  one  which  was 
false,  without  attempting  to  know  or  investigate 
the  truth  of  such  matters,  "and  without  any 
grounds  for  adopting  said  statement^"  he  became 
responsible  therefor  as  false,  requiring  a  finding 
for  defendant.  Held,  that,  while  it  would  have 
been  better  to  4iave  used  the  word  "reasonable" 
before  "grounds,"  it  was  not  afiirmative  error  to 
modify  the  instruction  by  inserting  the  quoted 
words;  it  not  appearing  that  defendant  was 
prejudiced  thereby. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  $§  4221-4224 ;  Dec.  Dig.  8  10(>4.*J 

Error  to  Circuit  Court,  Wise  County. 

Action  by  M.  D.  Nldiffer  against  the  North 
British  &  Mercantile  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Bond  &  Bruce  and  Geo.  W.  St  Clair,  for 
plaintiff  in  error.  W;  S.  Cox  and  Morton  & 
Parker,  for  defendant  in  error. 

BUCHANAN,  J.  M.  D.  Nldiffer  brought 
his  action  of  assumpsit  against  the  North 
British  &  Mercantile  Insurance  Company  on 
a  policy  of  Insurance  issued  by  that  company 
to  J.  W.  Hill  and  transferred  by  the  latter  to 
the  plaintiff.  There  was  a  verdict  and  Judg- 
ment in  the  trial  court  against  the  insurance 
company,  and  to  that  judgment  this  writ  of 
error  was  awarded. 

The  errors  assigned  are  based  upon  the  ac^ 
tion  of  the  court  in  excluding  evidence,  in 
giving  and  refusing  instructions,  and  in  over- 
ruling the  motion  to  set  aside  the  verdict  of 
the  jury  because  contrary  to  the  law  and  the 
evidence. 

[1]  The  evidence  excluded  tended  to  show 
that  J.  W.  Hill,  to  whom  the  policy  was  orig- 
inally issued,  had  said,  about  a  month  before 
the  fire  which  destroyed  the  property  insur- 
ed, that  there  would  be  a  big  fire  before  long, 
which  would  bum  up  the  block,  and  inquired 
of  the  witness,  who  owned  property  near  by. 


whether  or  not  she  was  insured.  One  of  the 
grounds  of  defense  relied  on  was  that  the 
origin  of  the  fire  was  known  to  the  plaintiff 
and  was  originated  by  his  acts,  or  that  the 
property  was  destroyed  with  his  consent  by 
some  one  In  privity  with  him.  To  sustain 
that  contention  it  is  claimed  that  the  rejected 
evidence  was  admissible,  upon  the  ground  that 
Hill  was  interested  in  the  policy  to  the  ex- 
tent of  $500,  balance  of  the  purchase  price 
due  him  on  the  insured  property  which  he 
had  sold  to  the  plaintiff. 

Hill  was  no  party  to  the  action,  and  his 
declarations  as  to  what  would  happen  to  the 
property  insured  ought  not  to  prejudice  or 
affect  the  rights  of  the  plaintiff,  to  whom  the 
property  and  the  policy  had  been  transferred, 
whether  theretofore  or  thereafter,  in  the 
absence  of  evidence  connecting  the  plaintiff 
in  any  way  with  what  Hill  said  about  the 
burning  of  the  property.  There  being  no 
such  evidence,  the  court  properly  rejected  the 
alleged  declarations  of  HIU. 

The  giving  of  Instructions  Nos.  1  and  2, 
asked  for  by  the  plaintiff.  Is  assigned  as 
error. 

Those  instructions  are  as  follows: 

(1)  **The  court  Instructs  the  jury  that  if 
they  believe  by  a  preponderance  of  the  evi- 
dence that  the  plaintiff  has  fairly  and  reason- 
ably complied  with  the  terms  of  the  policy 
of  insurance,  and  if  they  further  believe  that 
the  policy  was  Issued  to  J.  W.  Hill  and  regu- 
larly transferred  to  the  plaintiff,  and  that 
the  property  was  afterwards  destroyed  by 
fire,  then  the  plaintiff  is  entitled  to  recover." 

(2)  •*The  court  further  tells  the  jury  that 
if  they  believe  that  the  plaintiff  is  entitled 
to  recover  they  shall  assess  the  value  of  the 
property  as  of  the  time  of  the  fire,  and  find 
for  the  plaintiff  three-fourths  of  said  value 
in  a  sum  not  to  exceed  $1,000." 

The  objection  made  to  instruction  No.  1  is 
that  a  fair  and  reasonable  compliance  with 
the  terms  of  the  policy  of'  insurance  on  the 
part  of  the  plaintiff  was  not  sufficient  to 
entitle  him  to  recover,  but  such  right  depend- 
ed upon  a  literal  compliance  with  the  pro- 
visions of  the  policy. 

[2]  The  general  rule  in  this  state  is  that, 
in  an  action  on  a  policy  of  insurance  against 
fire,  all  that  can  he  required  of  the  plaintiff 
is  a  reasonable  and  substantial  compliance 
with  the  conditions  of  the  policy.  See  Home 
Ins.  Co.  V.  Cohen,  20  Grat.  312;  Lynchburg 
Fire  Ins.  Co.  v.  West,  76  Va.  575,  581-^83, 
44  Am.  Rep.  177;  North  British  &  Mer.  Ins. 
Co.  V.  Edmundson,  104  Va.  486,  52  S.  E.  350. 

There  is  nothing  in  this  case,  so  far  as  we 
can  see,  to  take  it  out  of  the  general  rule, 
or  which  shows  that  instruction  No.  1  did 
not  properly  state  the  law  applicable  to  the 
case. 

[3]  The  objection  made  to  instruction  No. 

2  is  that  it  does  not  restrict  the  jury  in 

I  assessing  the  value  of  the  property  destroyed 
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to  its  actual  cash  yalue  at  the  day  of  the 
fire,  as  provided  by  the  policy,  but  left  it 
to  them  to  assess  the  property  at  the  ex- 
cessive value  placed  upon  it  by  the  plaintiflP. 
While  it  might  have  been  better  to  have  told 
the  jury  that  in  assessing  the  damages,  if 
any,  they  were  to  be  governed  by  the  actual 
cash  value  of  the  property  destroyed  at  the 
time  of  loss,  we  do  not  think  that  the  jury 
could  have  been  misled  by  the  language  used, 
in  fixing  any  other  than  a  cash  value  upon 
the  property  destroyed  at  that  date. 

The  defendant  offered  ten  instructions. 
Seven  of  them  were  given  as  offered.  Three 
— Nos.  5,  6,  and  7 — were  modified  by  the 
court  and  given.  The  action  of  the  court  in 
not  giving  instructions  Nos.  5  and  6  as  of- 
fered is  assigned  as  error. 

Instruction  No.  5,  as  offered,  was  .as  fol- 
lows: "The  court  instructs  the  jury  that  all 
inquiry  by  the  defendant  company  as  to  the 
articles  destroyed  and  the  value  of  same, 
for  which  the  plaintiff  seeks  to  recover  in 
this  action,  was  material:  that  both  in  the 
proof  of  loss  and  examination  under  oath  of 
plaintiff  the  defendant  had  a  right  to  have 
the  truth  from  plaintiff,  whatever  plain tilTs 
intention  might  have  been,  and  if  you  believe 
from  the  evidence  that  the  plaintiff  stated, 
either  in  the  proof  of  loss  or  examination 
under  oath,  that  more  articles  were  destroy- 
ed than  he  had  In  the  building,  or  stated 
that  he  had  a  greater  number  of  articles  than 
he  actually  had,  and  that  same  were  burned, 
then  that  is  false  swearing  within  the  mean- 
ing of  the  policy,  and  you  must  find  for  the 
defendant." 

[4]  The  instruction  as  offered  denied  the 
right  of  the  plaintiff  to  recover  if  he  had 
made  misstatements,  either  in  his  proof  of 
loss  or  in  his  examination  under  oath, 
no  matter  how  innocently  made.  The  modi- 
fication made  in  the  instruction  by  the  court 
told  the  jury  that  such  misstatements  or 
mistakes  would  not  deprive  him  of  the  right 
to  recover,  unless  they  were  made  inten- 
tionally or  knowingly.  The  modification 
made  in  the  instruction  was  clearly  right 
See  Va.  Fire  &  Marine  Ins.  Co.  v.  Hogue, 
105  Va.  355,  366,  54  S.  E.  8,  and  authorities 
cited. 

[5]  Instruction  No.  6,  as  amended  by  the 
court,  is  as  follows:  **The  court  instructs 
the  jury  that  if  you  believe  from  the  evi- 
dence plaintiff  in  his  proof  of  loss  or  exam- 
ination under  oath  adopted  any  statement 
of  any  one  which  was  false  without  at- 
tempting to  know  or  Investigate  the  truth  of 
such  matters  for  himself,  and  uHthout  any 
grounds  for  adopt ini;  said  statement,  he 
thereby  became  responsible  for  such  state- 
i/ient  as  false  within  the  meaning  of  the 


policy  and  you  must  find  for  the  defendant** 

The  instruction  as  offered  did  not  con- 
tain the  words  In  italics. 

There  was  evidence  tending  to  show  that 
the  plaintiff,  in  making  his  proof  of  loss  and 
in  answering  questions  under  oath,  based 
his  estimate  of  the  values  of  the  articles 
destroyed  upon  invoices  shown  him  by  Hill 
when  he  (plaintiff)  made  his  purchase  about 
one  month  before  the  property  insured  was 
destroyed  by  fire.  There  is  also  evidence 
tending  to  show  that  some  articles  were  ex- 
cessively valued  and  that  others  never  had  any 
existence.  The  contention  of  the  defendant 
was,  and  is,  that  the  plaintiff  had  no  right 
to  adopt  Hiirs  invoices  or  statements,  which 
were  incorrect,  without  investigating  the 
truth  of  their  contents.  The  contention  of 
the  plaintiff,  on  the  other  hand,  was,  and  is» 
that  he  purchased  the  property  only  a  short 
time  before  the  fire  upon  the  faith  of  such 
invoices;  that  he  considered  Hill  a  man  of 
truth  and  integrity,  and  did  not  scrutinize 
his  statements  as  carefully  as  he  would 
have  scrutinized  those  of  a  stranger;  and 
that,  even  if  there  were  mistakes,  which 
is  denied,  in  his  proof  of  loss  or  in  his  an- 
swers under  oath,  such  mistakes  were  not 
intentionally  or  recklessly  made. 

Whether  or  not  the  plaintiff,  in  making 
his  proof  of  loss  or  his  answers  under  oath, 
had  reason  to  helieve,  and  did  believe,  the 
said  invoices  and  statements  to  be  correct, 
was  a  question  for  the  jury  under  all  the 
facts  and  circumstances  of  the  case.  Va. 
Fire  &  Marine  Ins.  Go.  v.  Hogue,  105  Va. 
355,  54  S.  E.  8.  The  modification  made  in 
the  instruction  was  to  submit  that  question 
to  the  jury,  and,  while  it  would  "have  been 
better  to  have  used  the  word  "reasonable" 
before  the  word  "grounds,**  we  do  not  think 
that  under  the  facts  and  circumstances  dis- 
closed by  the  record  the  defendant  could 
have  been  prejudiced  by  the  language  of 
the  court 

The  remaining  assignment  of  error  to  be 
considered  is  to  the  action  of  the  court  in 
refusing  to  set  aside  the  verdict  as  contrary 
to  the  law  and  the  evidence. 

As  we  have  seen,  no  error  of  law  was 
made  by  the  court  to  the  prejudice  of  the 
defendant  in  submitting  the  case  to  the  jury, 
and,  as  the  evidence  was  conflicting  upon 
all  the  material  questions  involved  in  the 
case,  we  are  of  opinion,  without  a.  detailed 
discussion  of  the  evidence,  that  the  court 
did  not  err  in  refusing  to  set  aside  the 
verdict  of  the  jury. 

The  judgment  complained  of  must  there* 
fore  be  aflirmed. 

AfiSrmed. 
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HOWARD  et  aL  t.  HOWARD  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

14,  1911.) 

1.  Evidence  (§  63 ♦)— Presumption  of  Sani- 
ty. 

All  men  are  presumed  of  sound  mind ;  the 
burden  being  upon  one  asserting  it  to  show  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  83 ;   Dec.  Dig.  §  63.*] 

2.  Deeds  (§  72«)— Undue  Influence. 

The  undue  influence  sufficient  to  set  aside 
a  deed  must  destroy  the  grantor's  free  will  in 
executing  it. 

[Ed,  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig,  §§  190-199 ;   Dec.  Dig.  §  72.*] 

3.  Deeds  (§  196*)— Undue  Influence— Bub- 
den  OP  Froof. 

The  buiden  of  showing  such  undue  in- 
fluence as  will  avoid  a  deed  is  upon  the  person 
asserting  it. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  588;    Dec.  Dig.  i  196.*  1 

4.  Deeds  (§  211*)— Undue  Influence— Suf- 
ficiency OF  Evidence. 

Evidence  held  not  to  show  undue  influence 
in  the  execution  of  a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  641;    Dec.  Dig.  §  211.*] 

5.  Deeds   (§  211*)- Mental  Capacity— Suf- 
ficiency OF  Evidence. 

Evidence  held  not  to  show  that  a  grantor 
was  mentally  unsound  when  he  executed  the 
deed. 

•     [Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  638-640 ;   Dec.  Dig.  §  211.*] 

6.  Evidence     (§     568*)— Opinions— Mental 
Capacity— Weight. 

The  evidence  of  witnesses  present  when 
a  deed  was  executed  is  more  reliable  in  proving 
mental  incapacity  than  the  opinion  of  witnesses 
based  on  facts  which  may  not  result  from 
mental  unsoundness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2394 ;    Dec.  Dig.  §  568.*] 

7.  Deeds    (§    68*)— Capacity    of    Grantor- 
Old  Age. 

The  law  prescribes  no  age  limit  beyond 
which  one  is  incapacitated  from  executing  a 
valid  deed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  f §  149-155 ;    Dec.  Dig.  §  68.*] 

8.  Wills    (§   47*)— Testamentary    Capacity 
— Senile  Failure  of  Memory. 

Testamentary  capacity  is  not  destroyed 
by   failure  of  memory  incident  to  old  age.     . 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  94 ;   Dec.  Dig.  §  47.*] 

9.  Deeds  (§  68*) — Capacity  of  Grantor. 

A  deed  executed  by  a  grantor  of  legally 
sound  mind  will  not  be  set  aside  because  the 
disposition  of  property  made  therein  is  unwise. 

r£}d.  Note. — For  other  cases,  see  Deeds,  Dec. 
Dis-  S  68.*] 

Appeal  from  drcuit  Court,  Russell  County. 

Suit  by  W.  N.  Howard  and  others  against 
Joeeph  Howard  and  others  to  set  aside  a 
deed.  From  a  decree  for  complainants,  de- 
fendants   appeal.      Reversed,    and   bill    dis- 


H.   A.  Ronth  and  J.  C.  Gent,  for  appel- 
lants.   Finney  &  Wilson,  for  appellees. 


HARRISON,  J.  By  deed  dated  January 
21,  1909,  Hiram  Howard,  since  deceased, 
conveyed  to  the  appellants  Joseph  Howard* 
Henry  Howard,  and  Amanda  Howard,  sev- 
eral tracts  of  land  lying  adjacent  to  each 
other,  containing  In  the  aggregate  about  165 
acres,  upon  which  the  grantor  resided,  re- 
serving to  himself  an  estate  in  the  land 
conveyed  for  and  during  the  term  of  his 
natural  life.  The  three  grantees  in  this ' 
deed  were  the  children  of  Hiram  Howard  by 
his  second  marriage;  the  last  two  named 
being  under  21  years  of  age.  The  bill  In  this 
case  was  filed  in  the  circuit  court  of  Rus- 
sell county  by  the  appellees,  six  children  of 
Hiram  Howard  by  his  first  marriage,  asking 
to  have  set  aside  the  deed  of  January  21, 
1909,  to  the  appellants,  upon  the  ground 
that  the  grantor  was  mentally  Incapable  of 
making  the  deed,  and  upon  the  further 
ground  that  undue  Influence  had  been  ex- 
erted over  him.  In  response  to  the  prayer 
of  the  bill,  the  circuit  court  set  aside  and 
annulled  the  deed  In  controversy,  and  from 
that  decree  this   appeal   has  been  taken. 

It  appears  that  Hiram  Howard  and  all  of 
his  children  lived  upon  the  most  cordial  and 
amicable  terms;  the  case  being  free  from 
the  bickerings  usually  found  In  such  con- 
troversies. It  further  appears  that  Hiram 
Howard,  though  at  the  advanced  age  of 
89  when  he  died,  had  lived  an  active  and 
frugal  life,  nothing  appearing  of  either  men- 
tal or  physical  weakness  until  about,  8  or 
9  months  before  the  deed  In  controversy  was 
executed,  when  he  was  afflicted  with  "apha- 
sia," involving  some  difiiculty  In  his  power 
of  speech.  It  further  appears  that  at  the 
time  of  the  execution  of  the  deed  the  gran- 
tor was  living  at  his  home  on  the  land  in 
controversy,  with  his  wife  and  her  three 
children,  the  appellants,  while  the  appel- 
lees, his  six  children  by  a  former  marriage, 
had  more  than  20  years  before  all  mar- 
ried and  left  the  home  of  their  father,  each 
having  acquired  an  Independence  of  greater 
value,  to  be  inferred  from  the  evidence,  than 
that  possessed  by  the  father.  On  the  other 
hand,  the  appellants,  the  three  children  by 
the  second  marriage,  two  of  whom  were 
under  age  and  without  education,  were  liv- 
ing at  home,  carrying  on  the  work  of  the 
farm,  and  aiding  in  promoting  the  care  and 
comfort  of  their  father  in  his  old  age.  In 
this  situation  and  surroundings  Hiram  How- 
ard made  the  deed  of  January  21,  1909,  con- 
veying his  real  estate  to  the  appellants,  re- 
serving a  life  estate  for  himself. 

[1]  The  general  rule  Is  well  settled  that  all 
men  are  presumed  to  be  of  sound  mind,  the 
burden  being  upon  him  who  alleges  the  con- 
trary to  establish  such  allegation.  Burton 
V.  Scott,  3  Rand.  399 ;  Miller  v.  Rutledge,  82 
Va.  867,  1  S.  E.  202 ;  Wallen  v,  Wallen,  107 
Va.  131,  57  S.  E.  596. 
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The  eyidence  furnishes  no  ground  for  the 
contention  that  this  case  comes  within  the 
terms  of  an  exception  to  the  general  rule, 
which  casts  upon  the  defendants  the  burden 
of  showing  that  the  grantor  was  mentally 
capable  of  making  the  deed  in  question.  Un- 
der the  facts  of  this  case,  to  say  that  mental 
incapacity  must  be  presumed  until  capabil- 
ity is  proved  would  be  to  say  that  Insanity 
is  the  natural  state  of  the  human  mind. 
Burton  v.  Scott,  supra,  3  Rand.  400. 

[2,  3]  The  allegation  that  undue  influence, 
causing  him  to  make  the  deed,  was  exerted 
over  the  grantor  is  without  any  evidence 
to  sustain  it.  Before  undue  Influence  can 
be  made  the  ground  for  setting  aside  a  deed 
or  will,  it  must  be  suflldent  to  destroy  free 
agency  on  the  part  of  the  person  executing 
the  instrument  It  must  amount  to  coer- 
cion— ^practically  duress.  It  must  be  shown 
to  the  satisfaction  of  the  court  that  the 
party  had  no  free  will,  but  stood  in  vinculis ; 
and  the  burden  in  such  a  case,  as  in  a  case 
where  fraud  is  charged,  is  always  on  him 
who  charges  undue  influence.  Jenkins  v. 
Rhodes,  106  Va.  564,  56  S.  E.  332;  Hoover 
V.  Neff,  107  Va.  441,  59  S.  B.  428;  Wood  v. 
Wood,  109  Va.  470,  63  S.  E.  994. 

[4]  The  only  fact  pointed  out  in  support 
of  the  charge  of  undue  influence  is  that  some 
years  before  the  deed  was  made,  when  Hi- 
ram Howard  was  having  his  will  prepared, 
his  wife  said  to  him  that  ''she  thought  he 
ought  to  give  her  and  the  children  all  the 
land,  that  the  land  ought  not  to  be  divided 
between  the  first  children."  This  remark 
did  not  influence  her  husband,  for  he  pro- 
ceeded to  execute  the  contemplated  will  di- 
viding his  land  between  all  of  his  children. 
The  remark  was  not  moj'e  than  legitimate 
suggestion,  which  is  permissible,  and  fur- 
nishes no  warrant  for  the  charge  that  undue 
influence  was  exerted. 

[6]  The  evidence  also  fails  to  sustain  the 
charge  that  Hiram  Howard  was  mentally 
incapable  of  disposing  of  his  land  on  the 
21st  day  of  January,  1909,  when  the  deed 
in  question  was  executed  by  him.  A  large 
number  of  witnesses  were  introduced  on  both 
sides  of  this  issue,  speaking  of  the  mental 
capacity  of  the  grantor  both  before  and 
after  the  execution  of  the  deed.  None  of  ap- 
pellees' witnesses  saw  the  grantor  the  day 
the  deed  was  executed,  and  practically  all 
of  them  admit  that  they  could  not  speak  as 
to  his  mental  condition  at  that  time.  This 
evidence  is  more  than  offset  by  the  testi- 
mony of  numerous  friends  and  neighbors  of 
the  grantor,  who  show  that  he  was  capable 
of  making  the  deed.  This  character  of  evi- 
dence is,  however,  always  very  unsatisfac- 
tory and  inconclusive.  It  consists  of  mere 
opinions  of  witnesses  who  have  in  the  most 
transient  and  casual  way  seen  the  person 
whose  mental  capacity  is  assailed,  and  whose 
conclusions  with  respect  to  the  subject  of 
inquiry  rest  upon  no  substantial  basis. 

[I]  The  testimony  of  witnesses  who  were 


present  at  the  factum  is  more  to  be  relied 
on  than  the  opinion  of  other  witnesses  based 
on  facts,  which  may  be  proved  and  yet  not 
be  the  result  of  unsoundness  of  mind.  Bev- 
erly V.  Walden,  20  Grat.  147 ;  Porter  v.  Por- 
ter, 89  Va.  118,  15  S.  B.  500. 

There  were  present  on  the  occasion  of  the 
execution  of  the  deed  In  this  case  six  wit- 
nesses, including  the  justice  who  took  the 
acknowledgment  They  were  intelligent 
friends  and  near  neighbors  of  the  grantor, 
who  saw  him  frequently.  They  all  speak 
of  his  mental  condition  when  the  deed  was 
executed,  and,  after  hearing  and  observing 
him  with  a  view  of  ascertaining  his  mental 
condition,  they  all  agree  that  he  was  of 
sound  mind  and  capable  of  disposing  of  his 
property.  The  weight  of  this  evidence  has 
not  been  met  or  overcome  by  any  other  evi- 
dence in  the  record,  and  it  must  be  accepted 
as  establishing  the  fact  that,  the  grantor 
was  mentally  capable  of  making  the  deed  in 
controversy  at  the  time  it  was  executed. 

Criticism  is  made  of  the  fact  that  these 
witnesses  were  summoned  to  be  present  at 
the  factum  by  the  appellants,  without  the 
solicitation  or  knowledge  of  the  grantor. 
The  unfavorable  appearance  sought  to  be 
drawn  from  this  circumstance  is  answered 
by  the  fact,  shown  of  record,  that  the  wit- 
nesses were  present  at  the  suggestion  and 
under  the  advice  of  the  attorney  who  pre- 
pared the  deed.  The  sequel  shows  the  wis- 
dom of  that  advice  and  the  XM>urse  pursued 
in  response  to  it  In  the  case  of  Porter  v. 
Porter,  supra,  one  of  the  witnesses  to  the 
will  voluntarily  summoned  several  other 
witnesses  to  test  the  soundness  of  the  mind 
of  the  testatrix,  and  we  find  no  intimation  in 
that  case  that  such  a  course  suggested  any 
impropriety  on  the  part  of  those  who  adop^ 
ed  it 

It  is  relied  on  as  a  su^icious  circumstance 
by  the  appellees  that  the  deed  was  not  read 
to  the  grantor  at  the  time  of  its  execution. 
The  evidence  shows  that  the  contents  of  the 
deed  had  been  made  known  and  explained  to 
the  grantor  before  it  was  executed,  and  the 
justice  who  took  the  acknowledgment  and 
several  of  the  other  witnesses  at  the  factum 
testify  that  it  was  suggested  that  the  deed 
he  read,  when  the  grantor  said  that  it  was 
not  necessary,  that  he  understood  its  terms. 
It  further  appears  that  some  days  after  the 
deed  was  executed  it  was  read  over  to  the 
grantor,  and  that  he  expressed  his  satisfac- 
tion with  it  saying  that  he  had  fixed  up  his 
business  now  and  was  satisfied.  This  evi- 
dence as  to  the  knowledge  of  Hiram  How- 
ard of  the  contents  of  the  deed  is  undisputed. 
That  it  was,  under  such  circumstances,  un- 
necessary to  read  it  at  the  time  of  its  exe- 
cution, is  sustained  by  the  case  of  Montague 
and  Wife  v.  Allan's  Bx'r,  78  Va.  592,  49  Am. 
Hep.  384,  where  it  is  held  that  to  be  satis- 
fled  that  the  testator  knew  the  contents  of 
the  will  when  it  was  executed  was  all  that 
was  necessary. 
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In  tbe  year  1908  Hiram  Howard  made  and 
executed  a  will  by  wbich  he  gave  bis  lands 
to  be  equally  divided  between  all  of  bis  cbil- 
dren  by  bis  first  and  second  marriages.  Aft- 
er the  testator's  death  this  will  was  proven 
and  admitted  to  record.  Comment  is  made 
upon  the  fact  that  this  will  shows  the  pur- 
pose of  the  testator,  when  it  was  written, 
with  respect  to  the  division  of  bis  lands; 
and  upon  the  further  fact  that  it  was  not 
destroyed  when  the  deed  was  made.  That 
men  may  and  constantly  do  change  their 
minds  with  respect  to  the  disposition  of  their 
property  is  a  sufficient  answer  to  the  fact 
that  Hiram  Howard  changed  his  between 
tbe  years  1908  when  the  will  was  made  and 
1909  when  the  deed  in  controversy  was  exe- 
cuted. As  a  legal  proposition,  it  was  not 
necessary  that  the  will  should  have  been  de- 
stroyed when  the  deed  was  made.  That  it 
was  not  destroyed  is  sufficiently  accounted 
for  by  the  fact  that  it  disposes  of  tbe  tes- 
tator's personal  property,  which  the  deed 
does  not  do,  and  it  was  necessary  to  pre- 
serve tbe  will  to  that  end. 

[7,  8]  Stress  is  laid  by  appellees  upon  tbe 
great  age  of  the  grantor,  as  tending  to  sus- 
tain the  allegation  of  mental  Incapacity. 
The  law  prescribes  no  limit  in  point  of  age 
beyond  which  a  person  cannot  dispose  of 
bis  property.  A  man  89  years  of  age  is  often 
as  capable  of  making  a  deed  or  will  as  at 
any  other  period  of  his  life.  The  greatness 
of  his  age  is  not  proof  of  mental  incapacity. 
Spencer  ▼.  Moore,  4  Call,  423.  Nor  is  testa- 
mentary capacity  destroyed  by  mere  failure 
of  memory  incident  to  old  age.  Montague  v. 
Allan's  Ex'r,  supra. 

It  is  shown  that  Hiram  Howard  had  been 
a  strong  man  physically  and  mentally ;  that 
be  bad  lived  a  careful  and  moral  life;  and 
that,  apart  from  the  ordinary  infirmities  of 
age,  tbe  only  afflction  he  suffered  with  at 
the  time  the  deed  was  made  was  one  of  a 
physical  nature  which  did  not  affect  his 
mind  in  any  such  way  as  to  destroy  his  ca- 
pacity to  make  the  deed. 

[9]  The  unequal  disposition  by  tbe  grantor 
of  bis  land  among  his  children  is  relied  on 
as  indicating  mental  incapacity.  Courts  can- 
not measure  the  size  of  people*s  capacities, 
nor  examine  into  the  wisdom  and  prudence 
of  men  in  disposing  of  their  property.  If  a 
man  be  legally  compos  mentis,  be  he  wise  or 
unwise,  he  is  tbe  disposer  of  his  own  prop- 
erty, and  his  will  or  deed  stands  as  a  rea- 
son for  his  actions.  Qreer  v.  Greer,  9  Grat 
330. 

Hiram  Howard  was  living  at  his  home 
with  his  wife  and  his  three  children  by  her, 
two  of  whom  were  under  age.  They  lived 
upon  terms  of  reciprocal  affection  and  confi- 
dence. This  young  family  shared  his  toils 
and  burdens,  and  did  what  they  could  to 
make  the  evening  of  the  father's  life  one  of 
peace  ahd  comfort    The  six  children  by  his 


first  marriage  had  for  many  years  been  set- 
tled in  homes  of  their  own,  and  had  pros- 
pered. >  The  land  disposed  of  by  the  deed 
is  valued  at  from  $7,000  to  $8,000.  Taking 
the  highest  valuation.  It  would  give  the  nine 
children,  if  divided  equally,  $888.88  each. 
Divided  among  the  three  beneficiaries  of  the 
deed,  each  would  have  $2,666.66.  The  fa- 
ther bad  doubtless  considered  this  question, 
and  concluded  that  the  small  sum  to  each 
arising  from  an  equal  division  would  not 
justify  him  in  leaving  his  wife  and  infant 
children  helpless  and  without  a  home.  Cer- 
tainly, to  many,  the  final  disposition  made 
by  the  grantor  of  bis  land  would  commend 
itself,  not  only  as  wise,  but  as  a  most  natur- 
al and  proper  disposition  under  tbe  circum- 
stances. Be  that  as  it  may,  it  was  his  dis- 
position, and  cannot  be  disturbed. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  circuit  court  erred  in  setting  aside 
and  annulling  the  deed  in  controversy,  dated 
January  21,  1909.  Tbe  decree  appealed  from 
must,  therefore,  be  reversed,  and  this  court 
will  enter  such  decree  as  the  circuit  court 
ought  to  have  entered,  dismissing  the  bill 
filed  by  tbe  appellees,  with  costs  in  favor  of 
the  appellants. 

Beversed. 


(112  Va.  635) 
WAMPLER  V.  HARRELL  ct  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

14,  1911.) 

1.  Deeds  (J  211*)— Undue  Influence— Suf- 
ficiency OP  Evidence. 

Evidence  held  not  to  show  undue  influence 
in  the  execution  of  a  deed  to  the  grantor's 
nephew. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  641 ;   Dec.  Dig.  f  211.<] 

2.  Judgment  (§  708*)— Conclusiveness— Peb- 
SONS  Concluded. 

In  an  action  to  set  aside  a  deed  on  the 
ground  of  mental  incapacity,  the  record  of  a 
suit  brought  some  years  before  b^  the  grantor 
against  others  than  defendant  involving  her 
mental  incapacity  was  not  admissible  in  evi- 
dence, defendant  not  bein^  a  party  to  the  form- 
er suit. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  §  1230;  Dec.  Dig.  §  70S.*] 

3.  Evidence   (§  568*)— Opinion    Evidence- 
Mental  Capacity— Weight. 

The  evidence  of  persons  present  when  a 
deed  is  executed  is  more  reliable  in  determining 
mental  capacity  tha^  the  opinions  of  other 
witnesses  based  on  facts  which  may  not  re- 
sult from  mental  unsoundness. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Dec.  Dig.  S  568.*] 

4.  Deeds    (§    68*>— "Mental    Capacity"  of 
Testator. 

No  particular  degree  of  mental  capacity 
is  essential  to  enable  one  to  execute  a  deed, 
the  test  being  whether  the  grantor  had  at  the 
tipae   sufficient   mental   capacity   to  understand 


•For  other  casoa  Me  same  topic  and  secUon  NUMBBR  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  R«9'r  Indexes 
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the  nature  of  the  transaction,  and  assent  there- ^ 
to. 

[Ed.  Note.— For  other  cases,  see  Deedq,  Gent. 
Dig.  U  149-155 ;    Dec.  Dig.  I  68.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4475.] 

5.  Wills  (§  31*)— "Mental  Capacity'*— Test. 

The  test  of  whether  testator  had  sufficient 
mental  capacity  to  execute  a  valid  will  is 
whether  at  the  time  he  understood  the  nature 
of  the  transaction,  and  intelligently  assented  to 
the  provisions  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  66-68;    Dec.  Dig.  §  31.»] 

6.  Deeds   (§  211*)- Mental  Capacity— Suf- 
ficiency OF  Evidence. 

Evidence  held  sufficient  to  show  that  a 
grantor  had  sufficient  mental  capacity  to  exe- 
cute a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §fi  638-640;    Dec.  Dig.  §  211.»] 

7.  Wills  (S  55*)- Mental  Capacity  of  Tes- 
tator—Sufficiency   OF    Evidence. 

Evidence   held  to   show    that   testator  was 
mentally  competent  when  a  will  was  executed. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  137-161;   Dec.  Dig.  §  55.*] 

8.  Deeds    (S   211*)—Fraud— Sufficiency   of 
Evidence. 

Evidence  held  not  to  show  that  the  con- 
sideration for  a  deed  was  so  grossly  inade- 
quate as  to  show  fraud  in  its  procurement. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S  643 ;   Dec.  Dig.  §  211.»] 

9.  Deeds    (§    212*)—Vacating— Sufficiency 
OF  Evidence. 

Evidence  in  a  suit  to  set  aside  a  deed 
given  for  support  of  grantors  held,  to  show  that 
defendant  had  done  everything  that  could 
reasonably  be  expected  in  complying  with  his 
obligations  under  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  650;   Dec.  Dig.  §  212.*] 

Appeal  from  Circuit  Court,  Wythe  County. 

Suit  by  Pollie  Uarrell  and  another  against 
D.  H.  Wampler.  From  a  decree  for  com- 
plainants, defendant  appeals.  Reversed,  and 
bill  dismissed. 

El  Lee  Trlnkle  and  W.  B.  Kegley,  for  ap- 
pellant    W.  S.  Poage,  for  appellees. 

HARRISON,  J.  The  controlling  question 
in  this  case  involves  the  mental  capacity  of 
Sallie  Wnorrell  and  Pollie  Harrell  to  make 
and  execute  a  certain  deed  dated  the  27th 
day  of  March,  1907,  by  which  they  convey- 
ed their  real  estate  to  their  nephew,  D.  H. 
Wampler,  and  of  Sallie  Worrell  to  make  the 
will  left  by  her  when  she  died  in  July, 
1907, 

It  appears  that  at  the  time  of  the  trans- 
actions now  called  in  question  these  two 
old  people  were  living  together,  as  they 
had  done  for  many  years  prior  thereto, 
upon  a  small  tract  of  land  containing  in 
the  aggregate  49  acres,  situated  about  two 
miles  trojn  Rural  Retreat,  in  the  county 
of  Wythe.  Of  this  tract  PoUle  Harrell 
was  the  owner  of  20  acres  and  Sallie  Wor- 
rell the  ovmer  of  the  remaining  29  acres. 
They  were  sisters,  and  had.  both  been  mar- 


ried-, bnt  the  husband- of  each  was  dead. 
Pollie  Harrell  had  grandchildren,  but  Sal 
lie  Worrell  was  childless  and  without  de- 
scendants. They  were  both  over  75  years 
of  age  and  feeble.  They  were  of  plain  ana 
simple  habits  of  life,  uneducated,  and  had 
spent  practically  all  of  their  lives  in  the 
community  where  they  resided  at  the  time 
of  the  execution  of  the  papers  in  contro- 
versy, very  much  alone,  seeing  and  mixing 
with  but  few  people.  They  made  their  liv- 
ing while  they  were  able  to  perform  their 
usual  work  by  weaving,  raising  fowls,  sell- 
ing eggs  and  butter,  and  renting  out  their 
little  farm  to  croppers.  They  did  their 
own  marketing,  made  their  own  trades  with 
their  croppers  and  others,  looked  after  the 
division  of  the  crops,  and  generally  per- 
formed all  of  the  labors  about  their  home. 
A  brother,  George  Wampler,  owned  a  small 
tract  of  land  adjoining  their  land,  and  had 
assisted  them  in  looking  after  their  affairs, 
doing  work  for  them  which  they  could  not 
personally  perform.  These  modest  surround- 
ings and  this  uneventful  simple  life  consti- 
tuted the  daily  routine  of  these  two  feeble 
old  people,  whose  mental  capacity  Is  the 
subject  of  this  inquiry. 

It  appears  that  prior  to  March  27,  1907, 
when  the  deed  under  consideration  was 
executed,  these  two  old  people,  with  a  view 
of  aiding  two  of  their  nephews,  sons  of 
their  brother  George  Wampler,  in  the  pur- 
chase of  a  threshing  machine,  became  their 
indorsers  for  $1,875,  and  gave  a  deed  of 
trust  on  their  little  farm  to  secure  that  sum. 
This  enterprise  of  the  nephews  proved  a 
failure,  and  resulted  in  leaving  an  unpaid 
balance  of  about  $1,000,  secured  by  deed  of 
trust  on  the  farm,  without  any  other  source 
of  payment  but  these  women.  This  heavy 
incumbrance  coming  in  their  old  age  and 
enfeebled  condition  was  naturally  a  great 
source  of  anxiety  and  trouble  to  them, 
leaving  them  in  constant  fear  of  having 
their  home  sold  to  satisfy  the  debt.  On 
March  24,  1907,  three  days  before  the  deed 
in  question  was  executed,  George  Wampler, 
the  brother  to  whom  they  had  looked  for 
assistance,  died,  thus  increasing  their  anxie- 
ty and  helpless  condition.  At  this  time 
their  nephew,  D.  H.  Wampler,  the  appel- 
lant, who  lived  about  68  miles  distant,  in 
the  state  of  Tennessee,  and  who  had  come 
to  attend  his  uncle's  funeral,  was  at  the 
home  of  his  old  aunts  paying  them  a  visit 
This  nephew  had  spent  a  considerable  part 
of  his  early  life  with  these  aunts,  and  had 
visited  them  after  settling  elsewhere.  It 
was  while  on  this  visit  that  the  deed  of 
March  27,  1907,  was  made  and  executed 
by  the  aunts  conveying  to  D.  H.  Wampler 
their  land  upon  the  terms  and  conditions 
therein  set  forth.  Those  terms  were  that 
the  nephew  should,  in  consideration  of  the 


•For  othw  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Seriea  ft  Rep'r  Indezet 


Va.) 


WAMPIiER  V.  HARRELIi 


137 


49  iicres  of  land,  pay  all  Hens  and  debts  i 
to  which  the  land  was  subject,  and  should 
ma  hi  tain  and  support  the  two  grantors  and 
their  sister,  Ann  Wfempler  Miller,  during 
their  lifetime.  The  deed  provides  that  as 
a  further  consideration  for  the  land  con- 
veyed the  grantor  should  pay  to  the  grand- 
children of  Pollle  Harrell  whatever  was 
left  of  her  part  of  the  property  after  con- 
sidering her  support  and  deducting  her  part 
of  the  liens  and  debts  binding  the  whole 
land-  Provision  is  made  for  the  appoint- 
ment of  a  disinterested  committee  of  three 
persons  to  value  the  land  of  Pollle  Harrell 
as  a  basis  for  the  settlement  with  her  grand- 
children. This  committee  was  selected  by 
the  grantors,  and  at  their  Instance  made  a 
prompt  report,  estimating  the  value  of  Pol- 
lie  Harreirs  20  acres  at  $40  per  acre.  This 
report  was  attached  to  the  deed  as  a  part 
thereof  before  it  was  recorded,  the  three 
members  of  the  committee  who  made  and 
signed  it  acknowledging  the  same  before 
the  notary  who  was  present  at  the  execu- 
tion of  the  deed.  The  members  of  this  com- 
mission are  shown  to  be  men  of  fine  Judg- 
ment and  the  highest  standing. 

After  this  deed  was  made  and  recorded, 
and  before  July  12,  1907,  Sallie  Worrell 
made  and  executed  a  will  by  which  she 
gave  to  her  nephew,  D.  H.  Wampler,  the 
appellant,  her  personal  property,  providing 
that  the  legatee  should  pay  her  sister,  Ann 
Wampler,  $25  and  her  nephew,  G.  W.  Wamp- 
ler, $10,  within  six  months  of  the  time  of 
her  death.  Soon  after  this  will  was  ex- 
ecuted Sallie  Worrell  died,  and  it  was  duly 
proven  and  admitted  to  record  on  July  12, 
1907.  The  death  of  Sallie  Worrell  within 
a  few  months  after  the  execution  of  the 
deed  in  controversy  seems  to  have  made  the 
impression  upon  Pollle  Harrell  and  Ann 
Wampler  Miller  that  the  appellant  had 
gained  some  advantage  under  the  deed.  This 
idea,  the  record  very  clearly  indicates,  was 
Instigated  by  the  sister,  Ann  Wampler  Mil- 
ler, who  was  secured  a  support  for  life  un- 
der the  deed.  She  Is  shown  to  be  a  very 
turbulent  spirit,  and  her  dissatisfaction  and 
agitation  continued  until  the  bill  in  this 
case  was  filed  by  herself  and  Pollle  Harrell, 
one  of  the  grantors  In  the  deed,  seeking  to 
annul  the  same,  and  also  to  have  declared 
null  and  void  the  will  left  by  Sallie  Wor- 
rell, upon  the  ground  that  she  and  her  de- 
ceased sister  were  both  of  unsound  mind, 
and  therefore  incapable  of  making  either  a 
deed  or  a  will. 

[1]  There  is  no  direct  evidence  adduced  to 
sustain  the  charge  that  undue  Influence  was 
exerted  over  these  aunts  by  their  nephew, 
the  appellant,  nor  are  there  any  circumstanc- 
es tending  to  support  the  charge.  On  the 
contrary,  the  execution  of  both  the  deed 
and  the  will  appears  to  have  been  wholly 
voluntary  acts  on   their  part,   uninfluenced 


by  suggestion  from  any  quarter.  The  rec^ 
ord  furnishes  a  sufficient  reason  moving 
the  grantors  to  make  the  deed  of  March  27, 
1907.  They  were  old  and  feeble,  and  were 
in  urgent  need  of  some  one  competent  to 
manage  their  affairs  and  look  after  their 
comfort  Their  brother,  George  Wampler, 
upon  whom  they  had  depended  for  help,  had 
Just  died,  and  they  had  no  near  relative 
in  the  community  in  whom  they  could  place 
confldence.  In  this  dilemma  their  nephew, 
the  appellant,  who  had  lived  with  and  been 
nurtured  by  them,  and  for  whom  they  must 
have  felt  some  affection,  appeared  In  their 
home,  and  they  at  once  turned  to  him  for 
the  help  they  so  much  needed  at  that  time, 
and  determined  through  him  to  make  cer- 
tain provision  for  t^elr  support  during  their 
r^naining  years. 

[21  The  appellees  seek  to  inject  Into  this 
case,  as  evidence,  the  record  of  a  suit  brought 
some  years  before  by  Sallie  Worrell,  which 
they  dalm  Involved  her  mental  capacity. 
The  transactions  involved  in  that  suit  have 
no  bearing  upon  the  case  at  bar,  and  cannot 
be  looked  to  for  any  purpose.  The  appellant 
was  not  a  party  to  that  suit,  and  is  in  no 
way  bound  by  the  proceedings  therein  or  its 
results.  The  present  cause  must  be  decided 
upon  its  own  merits,  and  not  upon  the  re- 
sults of  a  long-past  litigation,  the  record  of 
which  the  appellant  had  never  seen. 

In  this  case,  as  in  most  cases  of  its  kind, 
an  array  of  witnesses  have  been  introduced 
for  and  against  the  competency  of  these  old 
people  to  make  and  execute  the  Instruments 
involved  in  this  controversy.  The  preponder- 
ance of  this  evidence  is,  we  think,  in  favor  of 
their  competency.  Such  evidence  is,  how- 
ever, at  best,  very  unsatisfactory,  and  fur- 
nishes a  very  Inadequate  basis  for  a  reliable 
conclusion.  It  consists  largely  of  opinions  of 
persons  having  little  acquaintance  with  those 
whose  mental  capacity  is  questioned,  the  con- 
clusions reached  having  no  substantial  basis 
for  support  in  either  fact  or  reason.  [3] 
Hence  it  is  that  the  testimony  of  those 
who  were  present  at  the  factum  is  chiefly 
regarded,  and  held  to  be  mofe  reliable  than 
the  opjnion  of  other  witnesses  basM  on  facts 
which  may  be  proved,  and  yet  not  be  the 
result  of  unsoundness  of  mind.  Beverly  v. 
Walden,  20  Grat.  147;  Howard  v.  Howard, 
72  >S.  E.  133,  decided  at  the  present  term  of 
this  court. 

In  this  case  there  were  present  at  the  ex- 
ecution of  the  deed  of  March  27,  1907,  be- 
sides the  grantor  and  grantee,  three  witness- 
es: Dr.  W.  W.  Buck,  who  had  been  up  to 
his  retirement  from  practice  for  years  the 
family  physician  of  these  people,  and  had 
known  them  well  practically  all  of  his  life; 
James  F.  Huddle,  a  farmer  living  within  a 
mile  of  the  grantors,  who  had  known  them 
well  for  more  than  forty  years;  and  EL  M. 
Davis,  cashier  of  a  bank  at  Rural  Retreat, 
and  the  notary  who  took  the  acknowledgment 
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to  the  deed,  who  had  known  the  grantors 
for  many  years. 

The  witnesses  to  the  will  of  Sallie  Worrell 
were  Dr.  Buck  and  Dr.  K  W.  Peary,  ,who 
succeeded  Dr.  Buck  as  the  family  physician 
of  these  ojd  people  after  the  retirement  of 
the  former  from  practice.  The  evidence  is 
full  as  to  the  intelligence,  integrity,  and 
high  standing  of  these  witnesses  in  the  com* 
munity.  They  were  entirely  disinterested, 
and  express  the  emphatic  and  unqualified 
opinion  that  Pollle  Harrell  and  Sallie  Wor- 
rell were  of  sound  mind  and  entirely  capable 
of  making  both  the  deed  and  the  will  now 
in  controversy.  Dr.  Buck  prepared  both  the 
deed  and  the  wUl,  and  says  that  the  entire 
terms  of  each  were  fully  discussed  by  Pollle 
Harrell  and  Sallie  Worr^i  and  recorded  in 
accordance  with  their  directions,  free  from 
the  suggestion  or  influBicfe  of  any  one.  It 
further  appears  from  this  evidence  that  be- 
fore these  papers  were  signed  they  were 
again  carefully  read  over  and  fully  explain- 
ed to  these  parties,  who  stated  in  each  case 
that  it  was  all  right,  and  what  they  wanted 
to  do.  These  witnesses  do  not  claim  that 
these  old  people  were  possessed  of  any  un- 
usual intelligence,  but  their  evidence  is  full 
and  clear  that  they  were  capable  of  under- 
standing, and  that  they  did  fully  compre- 
hend the  nature  of  both  these  transactions, 
which  were  their  free  and  voluntary  acts, 
uninfluenced  by  any  suggestion  or  persuasion 
from  outside  sources. 

[4,  6]  No  particular  degree  of  mental  acu- 
.  men  is  to  be  prescribed  as  the  measure  of 
one*s  capacity  to  execute  deeds  or  wills.  The* 
test  is  whether  the  party  had  at  the  time  of 
the  execution  of  the  Instrument  sufficient 
mental  capacity  to  understand  the  nature  of 
the  transaction  he  was  entering  into,  and  to 
assent  to  its  provisions.  Greer  v.  Greer,  9 
Grat  330;  Beverly  v.  Walden,  supra. 

[8,  7]  Measured  by  this  test,  the  mental 
capacity  of  Pollle  HarreU  and  Sallie  WorreU 
is  shown  to  have  beSn  fully  equal  to  making 
and  executing  the  deed  and  will  involved 
in  this  controversy.. 

[8]  It  is  contended  on  behalf  of  the  ap- 
pellees that  the  consideration  for  the  deed  in 
question  is  so  grossly  inadequate  as  to  show 
fraud  in  its  procurement  This  contention 
is  wholly  without  merit  The  deed  shows  on 
its  face  ample  consideration.  It  shows  that 
Pollle  Harrell,  who  is  now  uniting  in  this 
attack  upon  her  own  mental  capacity  and 
that  of  her  deceased  sister,  received  every 
dollar  her  property  was  worth  at  the  time, 
the  value  being  ascertained  In  the  manner 
suggested  and  insisted  upon  by  her,  which 
was  a  usual  and  proper  method  of  arriving 
at  such  value.  The  witnesses  introduced  by 
both  parties  are  practically  united  in  the 
opinion  that  the  consideration  for  the  deed 
was  ample,  most  of  them  saying  that  appel- 
lant  had  assumed  more   than   they   would 


have  been  willing  to  do  for  the  same  consid- 
eration. 

[9]  It  is  further  contended  on  behalf  of 
appellees  that  appellant  has  failed  to  per- 
form the  obligations  assumed  by  him  under 
the  deed.    This  Is  a  mere  recital  in  the  bllU 
and  does  not  appear  to  be  a  ground  relied 
on  for  setting  aside  the  deed.    So  far  from 
basing  their  complaint  upon  the  failure  of 
appellant  to  comply  with  his  covenants,  they 
show  that  they  did  not  wish  him  to  comply 
or  to  be  permitted  to  comply,  since  they  pray 
for  an  injunction  to  restrain  appellant  from 
entering  upon  or  taking  possession  of  the 
land,  thus  showing  their  purpose  to  put  it 
beyond  his  power  to  comply.    This  conten- 
tion is,  however,  not  sustained  by  the  record. 
On   the  contrary,   it   satisfactorily   appears 
that  appellant  has  done  all  that  he  could 
reasonably  be  expected  to  do  in  compliance 
with  his  contract    He  arranged  for  the  cul- 
tivation of  their  land,  for  having  firewood 
hauled  and  cut,  and  for  furnishing  flour  and 
other  necessaries.    He  furnished  them  with 
a  cow  to  provide  them  with  milk  and  butter, 
furnished  fertilizer  for  the  farm,  had  the 
necessary  fencing  on  the  place  done,  and  ar- 
ranged with  the  tenant  to  turn  over  to  them 
all  that  was  raised  on  the  place  for  their 
support  and  maintenance.    He  arranged  with 
physicians  to  give  them  such  medical  atten- 
tion as  they  should  need,  and  for  his  notifi- 
cation should  his  presence  be  needed.     He 
sent  his  daughter  to  live  with  them  and  to 
look  after  their  personal  comfort,  who  re- 
mained with  them  until  the  pestiferous  Ann 
Miller  made  conditions  so  disagreeable  that 
she  could  no  longer  stay.    In  the  last  illness 
of   Sallie  Worrell  appellant  came  with  his 
wife,  spending  some  weeks  in  the  home,  and 
gave  to  his  aunt  the  personal  attention  that 
sne  needed,  and,  when  she  died,  gave  her 
decent  burial  and  paid  her  funeral  expenses. 
Since  the  death  of  Sallie  Worrell,  through 
the  misguided  feeling  and  violence  of  Ann 
Miller,  appellant  has   be^i  forced   to  keep 
away  from  the  home,  and  has  been  unable  to 
render  them  any  personal  service,  either  by 
himself  or  by  members  of  his  family.     He 
has,  however,  continued,  through  the  tenant 
employed  by  him,  to  furnish  them  their  sup- 
port   He  has  aexit  them  money  at  different 
times,   through   other  parties,   which   sums 
they,   under  advice  of  counsel,   refused   to 
accept     It  further  appears  that  appellant 
has  received  nothing  from  the  use  of  the 
place;    on  the  contrary.  It  has  been  an  ex- 
pense to  him  ever  since  the  deed  was  made. 
It  Is  true  that  appellant*  has  not  paid  off  the 
mortgage  on  the  place,  and  he  was  wise  not 
to  do  so  pending  this  litigation.    He  was  so 
advised  by  his  attorney,   and  he  made  an 
arrangement  with  the  creditor  not  to  press 
the  collection  until  after  this  suit  was  deter- 
mined.    This   arrangement  has   been   fully 
carried  out  and  appellees  have  suffered  no 
inconvenience  therefrom. 
If    failure    to    perform    covenants    were 
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ground  for  setting  aside  the  deed,  as  to 
which  we  express  no  opinion,  the  evidence 
and  circumstances  disclosed  by  this  record 
wholly  fail  to  sustain  the  contention  that 
appellant  has  not  complied  with  his  contract. 

For  these  reasons,  the  court  Is  of  opinion 
that  the  decree  of  the  circuit  court  declaring 
null  and  void  the  deed  of  March  27,  1907, 
and  the  will  of  Sallie  Worrell,  probated  July 
12,  1907,  Is  erroneous,  and  must  therefore  be 
reversed;  and  this  court  will  enter  such 
decree  as  the  circuit  court  ought  to  have  en- 
tered, dlsmisshag  the  bill  filed  by  the  appel- 
lees, with  costs  In  favor  of  the  appellant. 

Reversed. 

BUOHANAN,  J.,  absent 


(112  Va.  586) 

.  KENT  et  H  v.  DOBYNS  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  14,  1911.) 

1.  Easements  (I  8*)— Private  Wat— Exolu- 
fiiVKNEss  or  Possession— pRESCBiPTioN. 

To  claim  a  private  way  b^  adverse  posses- 
sion, the  user  mjist  be  exclusive  in  the  sense 
that  it  does  not  depend  for  its  enjoyment  on 
similar  rights  in  others,  though  others  may  also 
acquire  a  right  of  user  of  the  way  by  prescrip- 
tion. 

[Eid.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §|  23,  24,  88 ;  Dec.  Dig.  I  8.*] 

2.  EUsKiasNTS  (I  6*)  — Private  Wat  — Pbe- 

BCBIPTION. 

To  establish  a  private  way  by  prescription, 
the  use  must  be  adverse,  under  a  claim  of  right, 
and  not  permissive,  exclusive,  continuous,  nn- 
intermpted,  and  with  the  owner^s  Icnowledge 
and  acquiescence,  and  must  continue  for  at 
least  20  years. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §§  13,  20-22 ;   Dec.  Dig.  S  5.*] 

3.  Estoppel  ({  08*)— Estoppel  bt  Conduct 
-User  of  Private  Way. 

Defendant  herein  applied  to  have  a  cer- 
tain way  from  his  land  over  those  of  complain- 
ant's grantor  established  as  a  public  road,  and 
the  court's  order  confirming  the  denial  of  the 
application  recited  that  defendant  had  a  suffi- 
cient road  over  the  same  location  proposed  as 
a  public  road,  and  that  complainant's  grantor, 
upon    being   examined,    declared    that    he    had 

given  defendant  permission  to  use  the  road,  and 
ad  no  intention  of  revoking  it.  ffeZd,  that  the 
declaration  of  complainant^s  {^ntor  would  not 
estop  complainant  from  aserting  that  defendant 
only  used  the  road  by  permission  and  revoking 
his  license  to  do  so. 

[Eid.   Note. — For   other  cases,   see    Estoppel* 
Cent.  Dig.  §  290;   Dec.  Dig.  §  08.*] 

4.  Licenses  (|  58*)- Use  op  Land— Revoca- 
tion. 

A  license  to  use  a  private  way  across  land 
is  revocable  at  the  pleasure  of  the  licensor. 

[Ed.    Note. — ^For    other    cases,    see    Licenses, 
Cent.  Dig.  §§  116-120;    Dec  Dig.  {  5a*] 

5.  Licenses  (5  58*)— Revocation. 

If  an  oral  permission  for  the  use  of  land 
as  a  way  would,  if  under  seal,  have  created  an 
easement,  equity  may  regard  it  as  an  equitable 
easement  and  irrevocable  upon  part  perform- 
ance by  the  licensee  by  ex];>enditure  of  money  or 
otherwise 

[Ed.    Note. — For    other   cases,    see    Licenses, 
Pec.  Dig.  §  5a*] 


Appeal  from  Circuit  Court,  Pulaski  County. 

Suit  by  T.  M.  Dobyns  and  anoth^  against 
J.  Howe  Kent  and  others.  From  a  decree  In 
part  for  complainants,  defendants  appeal. 
Affirmed. 

Jno.  S.  Draper  and  Jos.  C.  Wysor,  for  ap- 
pellants. W.  B.  Kegley  and  B.  Lee  Trlnkle, 
for  appellees. 

WHITTLE,  J.  Tills  appeal  Is  from  a  de- 
cree perpetually  enjoining  the  appellants 
from  using  a  roadway  from  J.  Howe  Kent's 
residence  through  the  farm  of  appellees  to 
the  Giles  turnpike.  The  bill,  moreover,  prays 
that  the  defendants  be  restrained  from  the 
.use  of  another  road  from  J.  Howe  Kenfs  to 
what  is  known  as  the  mountain  land,  ex- 
tending In  part  over  the  plalntlfiTs  property. 

With  respect  to  the  latter  route,  the  court 
adjudged  the  appellants,  J.  Howe  Kent,  Mrs. 
E.  K.  Hudson,  and  Mrs.  Ellen  G.  Bell,  en- 
titled to  the  right  of  way,  and  denied  the 
Injunction,  and  that  ruling  Is  made  the 
ground  of  cross-error  by  the  appellees. 

The  appellants  assert  title  to  a  private 
road  to  the  Giles  turnpike  by  prescription, 
by  adjudication  of  a  court  of  competent  Ju- 
risdiction, and  by  estoppel. 

The  general  principles  of  law  applicable  to 
this  class  of  easements  are  well  settled,  and 
have  received  careful  consideration  by  this 
court  For  such  easement  to  arise  by  pre- 
scription the  user  must  be  with  the  knowl- 
edge and  acquiescence  of  the  owner.  It  must 
be  adverse,  continuous,  and  uninterrupted 
for  at  least  20  years,  and  along  a  definite 
line  of  travel.  It  will  not  arise  simply  from 
permission  of  the  owner,  for  it  has  been  re- 
peatedly held  that  the  use  of  land  of  an- 
other for  any  length  of  time  merely  by  per- 
mission will  not  ripen  into  title.  [1]  Nor 
must  the  use  of  the  way  be  in  common  with 
other  people.  It  is  not  essential,  however, 
in  order  to  satisfy  the  latter  principle,  that 
the  claimant  shall  be  the  only  one  to  enjoy 
the  right  of  way,  since  other  persons  may 
likewise  acquire  a  prescriptive  right  to  use 
it  Nevertheless,  claimant's  right  must  be 
exclusive  in  the  sense  that  it  does  not  de- 
pend for  its  enjoyment  upon  similar  rights 
in  others.    14  Cyc.  1145,  et  seq. 

[2]  In  Held  v.  Gamett,  101  Va.  47,  48,  43 
S.  E.  182,  Judge  Buchanan  summarizes  the 
law  on  the  subject  as  follows:  "In  order  to 
establish  a  private  right  of  way  by  prescrip- 
tion over  the  lands  of  another,  the  use  and 
enjoyment  thereof  by  the  claimant  must  be 
shown  to  be  adverse,  under  a  claim  of  right, 
exclusive,  continuous,  uninterrupted,  and 
with  the  knowledge  and  acquiescence  of  the 
owner  of  the  land  over  which  it  is  claimed 
(Gaines  v.  Merryman,  95  Va.  660,  666,  29  S. 
E.  738;  Washb.  Easem.  [3d  Ed.]  side  p.  86); 
and  such  use  and  enjosrment  must  continue 
for  a  period  of  at  least  20  years  (Comett  r. 
Rhudy,  80  Va.  710)." 


•For  otter  cases  see  same  topic  and  section  NUMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indezet 
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To  the  same  effect  Is  the  more  recent  case 
of  Williams  v.  Green,  111  Va.  205,  68  S.  E. 
253. 

Tested  by  these  well-settled  criteria,  the 
evidence,  so  far  from  being  sufficient  to  es- 
tablish a  private  right  of  way  in  the  appel- 
lants, plainly  shows  that  its  use  was  by  per- 
mission of  Joseph  Cloyd,  the  former  owner, 
and  was  not  exclusive  in  its  character. 
They  neither  claimed  nor  possessed  the  ex- 
clusive right  to  use  the  road,  but  enjoyed  it 
in  common  with  any  one  else  who  chose  to 
travel  it  The  record  also  discloses  that  the 
Gloyds  and  Kents  owned  large  boundaries  of 
contiguous  lands.  For  generations  the  two 
families  had  been  allied  by  ties  of  consan- 
guinity,  affinity,  and  friendship;  and  the 
permissive  use  of  the  roadway  in  question 
was  the  result  of  those  relations,  and  in  no 
sense  founded  on  adverse  claim. 

The  remaining  contentions  (namely,  that 
appellants  are  entitled  to  the  right  of  way  by 
adjudication  of  a  court  of  competent  Juris- 
diction and  by  estoppel)  both  rest  upon  an 
order  of  the  circuit  court  of  Pulaski  county 
on  appeal  from  an  order  of  the  county  court 
denying  the  application  of  Joseph  G.  Kent 
(the  father  of  J.  Howe  Kent)  to  establish  the 
road  in  dispute  as  a  public  road.  The  order 
reads  as  follows: 


« 


«i 


Jos.  G.   Kent,  Appellant,  v.  Joseph  Cloyd, 

Appellee. 
Upon  appeal  from  an  order  of  the  county 
court  of  Pulaski  county  refusing  to  estab- 
lish a  public  road. 

**The  court  having  heard  and  maturely 
considered  the  evidence  in  this  cause,  and  it 
appearing  that  the  appellant  has  a  sufficient 
and  convenient  road  over  the  same  location 
proposed  for  a  public  road  applied  for,  and 
the  appellee  Joseph  Cloyd,  over  whose  land 
the  road  now  passes,  being  examined  as  a 
witness,  having  declared  that  he  had  given 
permission  to  the  said  Kent  and  all  others 
interested  in  said  road  to  use  the  same  at 
any  and  all  times,  and  that  he  had  no  inten- 
tion to  revoke  that  permission,  the  court  is 
of  opinion  that  there  is  no  error  in  the  order 
of  the  county  court,  and  affirms  the  same 
with  costs  to  the  appellee." 

[3]  It  thus  affirmatively  appears  from  the 
order  that  Kent  was  using  the  road  by  per- 
mission of  Cloyd,  and  not  by  virtue  of  any 
title  or  claim  of  title  in  himself,  and  this 
permissive  use  was  the  basis  of  the  court's 
refusal  to  open  a  public  road.  If  the  appel- 
lant was  not  satisfied  with  the  result  of  the 
litigation  and  the  limitations  placed  upon 
his  rights  by  the  order,  his  remedy  was  by 
appeal.  There  was  certainly  nothing  lu  the 
declaration  of  Joseph  Cloyd,  as  incoiporated 
in  the  order,  to  operate  an  estoppel.  It  was 
a  frank,  open  avowal  of  the  rights  of  him- 
self and  Joseph  G.  Kent  with  respect  to  the 
road,  and  was  in  no  way  calculated  to  mis- 


lead the  latter  or  otherwise  to  Injuriously 
affect  his  rights.  The  parties  stood  in  the 
relation  of  licensor  and  licensee  towards 
each  other,  and  the  statement  that  Cloyd  had 
no  intention  to  revoke  the  permission  (a  dec- 
laration which  he  kept  in  good  faith  during 
his  lifetime)  in  no  way  affected  the  rights  or 
changed  the  relations  of  the  parties.  [4]  The 
license  remained  a  license,  and  was  revoca- 
ble at  the  pleasure  of  the  licensor.  2  Min. 
Inst  (3d  Ed.)  27,  28;  Bigelow  on  Estoppel 
(4  th  Ed.)  557;   25  Cyc.  645. 

Upon  the  second  branch  of  the  case,  as  we 
have  seen,  the  circuit  court  decreed  that  J. 
Howe  Kent,  Mrs.  E.  K.  Hudson,  and  Mr& 
Ellen  G.  Bell,  chUdren  of  Joseph  G.  Kent, 
were  entitled  to  a  right  of  way  over  the  300- 
acre  tract  of  land  sold  by  Baskerville,  trustee 
and  commissioner,  to  Joseph  Cloyd.  This 
was  an  ancient  roadway,  passing  originally 
wholly  through  the  lands  of  Joseph  G.  Kent, 
and  connecting  his  residence  with  the  moun- 
tain  land.  When  the  intervening  300-acre 
tract  was  offered  for  sale  at  public  auction, 
the  auctioneer  announced  that  the  private 
right  of  way  was  reserved,  and  the  land  was 
sold  and  purchased  subject  to  that  reserva- 
tion. 

[6]  In  1  Minor  on  Real  Property,  {  136,  the 
author,  in  discussing  the  revocation  of  li- 
censes, observes:  "It  seems,  however,  to  be 
admitted  that  if  the  transaction  be  one 
which,  if  it  were  under  seal,  would  create  an 
easement,  it  being  classed  as  a  license  mere- 
ly because  it  is  oral,  upon  a  part  perform- 
ance thereof  by  the  licensee  by  the  expendi- 
ture of  money  or  otherwise,  a  court  of  equi- 
ty may  regard  it  as  an  equitable  easement, 
and  therefore  irrevocable." 

This  proposition  is  in  accordance  with 
the  authorities  cited  in  the  notes,  and  sus- 
tains the  decision  of  the  learned  circuit  court 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  appealed  from  is  without  er- 
ror, and  it  must  be  affirmed. 

Affirmed. 

BUCHANAN,  J.,  absent 


012  Va.  652) 

HOWARD  V.  GOSE  et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  14,  1911.) 

1.  Appeal  and  Error  (5  1019»)  —  Review — 
Report  of  Referee. 

The  report  of  a  commissioner  appointed  in 
receivership  proceed insfs  is  prima  facie  correct, 
and  an  order  confirmiuR  it  will  not  be  reversed 
if  the  evidence  is  conflicting,  unless  the  com- 
missioner's finding  is  clearly  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  ^  4008^010;  Dec.  Dig.  § 
1019.*] 

2.  Receivers   (J    203*)  —  Statement   of  Ac- 
count—Reference. 

Where  a  commissioner  appointed  to  talce  a 
receiver's  account  reported  that  he  charged  the 
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receiver  with  all  sanu  received  and  credited 
him  with  aU  expenditures  made  by  him,  and 
it  does  not  appear  that  the  account  could  have 
been  itemized  and  stated  in  detail,  as  directed 
by  the  decree  ordering  the  account,  or  that  a 
recommittal  would  he  beneficial,  the  report  was 
properly  confirmed,  though  it  did  not  state  the 
receiver's  account  in  detail. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  §  406;   Dec  Dig.  §  20S.«] 

S.  RscEivEBS  (J  1S3*)  —  Accounting  —  Cbbd- 

rrs. 

Upon  the  accounting  of  a  receiver  for  the 
purchaser  of  lumber,  who  had  become  insolvent, 
the  receiver  should  be  credited  with  the  amount 
of  a  rebate  made  for  lumber  sold  by  him  under 
a  guaranteed  inspection,  necessitated  by  a  short- 
age in  the  lumber  sold;  the  inspection  having 
been  made  by  the  receiver's  agent. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
CJent  Dig.  §  384;    Dec.  Dig.  §  193.*] 

4,  Receivers  (J  192*)— Accounting— Cost  of 
Skttlino. 

A  receiver  did  not  make  any  account  until 
a  rule  to  show  cause  why  he  had  not  done  so, 
in  answer  to  which  he  filed  a  statement  show- 
ing -a  much  less  balance  in  his  hands  than  was 
due  from  him,  whereupon  the  court  ordered  a 
reference  to  have  a  correct  account  made. 
Held,  that  the  receiver  should  be  charged  per- 
sonally with  the  expense  of  taking  the  ac- 
count, crediting  him  with  the  amount  paid  for 
the  commissioner's  statement;  the  fund  in  his 
hands  being  chargeable  only  with  the  reasonable 
expense  for  stating  the  receiver's  account,  in 
answer  to  the  rule  to  show  cause. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  §  383;    Dec.  Dig.  fi  192.«] 

5.  RscEivBBS  (§  108*)— Compensation. 

Where,  though  the  receiver  did  not  keep 
accurate  accounts,  it  was  not  shown  that  he  did 
not  act  in  good  faith  and  manage  the  receiver- 
ship properly,  he  will  be  allowed  the  usual  com- 
pensation of  5  per  cent,  of  the  amount  passing 
through  his  hands. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  H  392-396 ;    Dec.  Dig.  §  198.*] 

Appeal  from  Circuit  Court,  Russell  County. 

Suit  by  C.  T.  Howard,  administrator, 
against  W.  H.  Gose  and  others.  From  a  de- 
cree confirming  the  commissioner's  report  In 
receivership  accounting  proceedings,  com- 
plainant appeals.    Amended  and  affirmed. 

W.  W.  Bird,  for  appellant.  Routh  & 
Routh  and  S.  B.  Qulllen,  for  appellees. 

BUCHANAN,  J.  The  errors  assigned  in 
title  petition  for  appeal  are  based  upon  the 
action  of  the  court  in  passing  upon  excep- 
tions to  a  commissioner's  report,  settling  the 
accounts  of  J.  B.  Duff,  as  receiver  in  the 
cause. 

In  the  year  1905,  Jack  Carter  entered  into 
an  agreement  with  W.  H.  Gose  and  J.  J. 
Campbell,  by  which  he  sold  them  a  certain 
boundary  of  timber  for  the  sum  of  $3,000. 
Of  this  sum  $1,000  was  paid  In  cash,  and 
the  residue  was  to  be  paid  in  18  months  from 
the  date  of  the  contract.  A  lien  was  reserv- 
ed upon  the  timber  to  secure  the  payment 
of  the  deferred  purchase  price.  The  vendees 
were  to  have  two  years  within  which  to  re- 
move the  timber  from  the  land.     After  re- 1 


moving  the  larger  and  more  valuable  part  of 
it,  the  purchasers  became  insolvent  and  un- 
able to  complete  their  contract  The  rights 
of  the  vendor  being  endangered  by  litigation 
by  other  creditors,  he,  in  July,  1906,  brought 
this  suit,  by  which  the  vendees  were  enjoin- 
ed from  further  disposition  of  the  timber  or 
unsold  lumber  manufactured  therefrom,  and 
by  consent  of  parties  the  said  Duff  was  ap- 
pointed receiver  and  directed  '*to  take  charge 
of  the  tan  bark,  manufactured  lumber  and 
fallen  logs  mentioned  in  the  bill,  and  make 
the  best  available  sale  he  can  of  such  prop- 
erties as  are  ready  for  market,  and  •  *  * 
to  proceed  to  manufacture  all  unmanufac- 
tured logs  and  timber  mentioned  and  de- 
scribed in  the  contract  between  the  com- 
plainant. Jack  Carter,  and  W.  H.  Gose  and 
J.  J.  Campbell  as  speedily  as  possible  and 
make  sale  of  the  same  to  the  best  advantage 
of  all  parties  in  interest.** 

At  the  July  term,  1907,  the  receiver  not 
having  made  any  report  of  his  action,  upon 
motion  of  the  complainant  a  rule  was  award- 
ed against  him  to  show  cause  why  he  had 
not  made  and  filed  a  report  of  his  doings  as 
receiver,  returnable  to  the  next  term  of  the 
court.  Before  the  November  term  of  the 
court  following,  the  defendant  Gose  had  died, 
and  at  that  term  an  order  to  revive  the 
cause  in  the  name  of  his  personal  representa- 
tive was  made.  In  February,  1908,  the  re- 
ceiver filed  a  settlement  of  his  accounts, 
made  by  the  commissioner  of  accounts  of  the 
court  This  report  was  excepted  to  by  the 
complainant;  but  without  passing  upon  the 
exceptions  the  court,  upon  motion  of  the 
complainant,  directed  one  of  its  commission- 
ers to  cause  the  receiver  to  come  before  him 
and  make  a  full  and  complete  settlement  of 
his  receivership  accounts. 

Upon  the  coming  in  of  that  report,  the 
complainant  filed  12  exceptions  and  the  re- 
ceiver 4,  all  of  which,  except  the  complain- 
ant's exception  numbered  11  and  the  receiv- 
er's exceptions  numbered  1,  3,  and  4,  were 
overruled,  and  a  decree  entered,  amending 
and  confirming  the  commissioner's  report. 
From  that  decree  this  appeal  was  taken  by 
the  complainant's  personal  representative. 

The  appellant  Insists  that  the  court  erred 
in  not  sustaining  each  and  all  of  his  excep- 
tions to  the  commissioner's  report,  and  in 
not  overruling  all  the  exceptions  of  the  re- 
ceiver. 

[1]  The  appellant's  exceptions  to  the  com- 
missioner's report,  numbered  2,  3,  4,  5,  7,  and 
9,  are  upon  matters  of  fact  found  by  the 
commissioner.  The  evidence  upon  those  mat- 
ters is  confilcting.  While  this  court  will,  up- 
on such  matters,  where  the  evidence  is  re- 
turned with  the  report  review  and  weigh 
the  evidence,  and  if  not  satisfied  that  the 
commissioner  has  reached  a  right  conclusion 
overrule  his  finding  or  findings,  yet  except 
as  to  errors  apparent  on  its  face,  the  report 
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is  prima  ftide  correct,  and  where  the  evi- 
dence la  conflicting  this  conrt  will  not  reverse 
the  action  of  the  trial  court  overruling  an  ex- 
ception to  the  report  and  confirming  it,  un- 
less the  finding  of  the  commissioner  is  clear- 
ly erroneous.  HaU  v.  Hall,  104  Va.  773,  775, 
776,  52  S.  E.  557,  and  cases  cited. 

After  a  full  examination  of  the  evidence 
upon  the  matters  involved  in  the  said  ex- 
ceptions, we  cannot  say  the  findings  of  the 
commissioner,  approved  and  sustained  by  the 
trial  court,  upon  the  questions  involved  in 
the  said  exceptions,  are  clearly  erroneous. 

12]  Appellant's  exception  numbered  1  Is 
that  the  account  of  the  receiver,  as  stated 
by  the  commissioner,  is  not  itemized  and 
stated  in  detail,  as  directed  by  the  decree 
ordering  the  account. 

The  commissioner  did  not  state  the  account 
by  items  and  in  detail,  as  directed,  but  he 
says  in  his  report  that  it  was  impossible  for 
him  to  so  state  it,  from  all  the  evidence  be- 
fore him,  including  the  receiver's  books,  in- 
voices, and  statements  filed.  He  reports  that 
he  charged  the  receiver  with  all  sums  or 
amounts  which  the  evidence  showed  he  had 
received  as  receiver,  and  credited  him  with 
all  expenditures  in  the  performance  of  his 
duties  which  the  evidence  showed  he  was  en- 
titled to.  It  does  not  appear  that  a  more 
detailed  statement  of  the  account  could  have 
been  made,  or  that  anything  could  have  been 
gained  by  recommitting  the  report  We  are 
therefore  of  opinion  that  exception  No.  1  was 
properly  overruled  by  the  trial  court. 

Exception  No.  6  to  the  commissioner's  re- 
port was  because  the  commissioner  had  cred- 
ited the  receiver  with  $70  a  month  for  five 
months  and  $35  a  month  for  seven  months, 
paid  to  C.  Lu  Fletcher,  whom  he  had  em- 
ployed as  foreman  to  aid  him  in  the  perform- 
ance of  his  duties  as  receiver. 

By  the  terms  of  the  decree  appointing  the 
receiver,  he  was  authorized  to  employ  such 
labor  as  was  necessary  to  carry  ouc^the  di- 
rections of  the  court  in  manufacturli^  and 
disposing  of  the  timber  and  lumber?^  etc., 
which  came  to  his  hands  as  receiver.  It 
appears  that  the  services  rendered  by  Mr. 
Fletcher  were  necessary,  and  that  the  com- 
pensation paid  him  therefor  was  not  more 
than  his  services  were  reasonably  worth. 

[3]  The  court  is  further  of  opinion  that 
the  trial  court  properly  sustained  exception 
No.  1  of  the  appellee  to  the  commissioner's 
report,  and  allowed  him  an  additional  credit 
for  $161.66  on  account  of  rebate  for  lumber 
sold  the  Clinch  Valley  Lumber  Company  up- 
on a  guaranteed  inspection.  The  evidence 
shows  that  on  inspecting  the  lumber  Mr. 
Fletcher  was  the  agent  of  the  receiver,  and 
not  the  agent  of  the  lumber  company,  and 
th&t  upon  inspection  by  that  company  there 
was  a  shortage  and  rebate  to  that  extent 
Not  to  credit  the  receiver  with  that  sum 
would  be  to  charge  him  with  money  which  he 
was  not  entitled  to  and  did  not  receive. 

£2xception  No.  8  to  the  commissioner's  re- 


port is  that  the  commissioner  failed  '^o  re- 
port the  profits  realized  by  the  Clinch  Valley 
(Lumber  Company  on  lumber  sold  by  the  re- 
ceiver to  it,  as  called  for  by  the  complainant 
the  said  receiver  being  president  of  and  a 
large  stockholder  in  the  Clinch  Valley  Lum- 
ber Company,  to  which  he  sold  the  greater 
part  of  said  lumber." 

A  large  part  of  the  lumber  was  sold  to 
the  Clinch  Valley  Lumber  Company,  of  which 
he  was  president  and  in  which  he  was  a 
stockholder;  but  the  evidence  shows  that 
that  company  paid  as  much  for  the  lumber 
as  any  one  else  would  pay,  and  that  Mr. 
Fletcher  was  authorized  by  the  receiver  ta 
sell  the  lumber  to  any  one  else  who  would 
pay  more  for  it  The  receiver  testifies  that 
the  lumber  was  handled  through  his  com- 
pany as  a  matter  of  convenience,  and  because 
in  that  way  he  was  able  to  realize  more  for 
it  than  he  could  otherwise  have  done,  and 
that  he  does  not  think  that  his  company  real- 
ized any  profit  upon  Its  purchases  beyond  the 
necessary  expense  of  shipping  and  handling 
it  It  does  not  appear  from  the  evidence 
that  the  Clinch  Valley  Lumber  Company 
made  a  profit  upon  the  lumber  sold  it,  and 
the  evidence  tends  to  show  that  the  appellant 
was  benefited,  rather  than  prejudiced,  by 
such  sales.  Under  the  facts  disclosed  by 
the  record,  the  trial  court  properly  overruled 
that  exception  (No.  8)  to  the  commissloner's- 
report 

Exception  No.  10  is  because  the  "commis- 
sioner fails  to  charge  the  receiver  with  142 
logs  containing  25,000  feet  of  merchantable 
lumber,  left  by  the  receiver  In  the  woods 
unmanufactured  and  now  spoiled  and  wast- 
ed." 

It  appears  that  the  logs  in  question  were 
scattered  over  the  boundary  of  timber  land — 
some  300  acres.  The  evidence  is  conflicting 
as  to  the  quantity  of  lumber  the  logs  would 
have  made,  their  quality  or  condition,  the 
dififtculty  of  getting  them  to  a  sawmill  on 
account  of  their  location,  and  whether  or 
not  it  would  ha^re  cost  more  to  have  manufac- 
tured and  marketed  them  than  they  were 
worth.  The  commissioner,  upon  all  tiie  evi- 
dence, did  not  think  that  the  receiver*  should 
be  charged  with  anything  on  account  of 
these  logs,  and  we  cannot  say  that  the  trial 
court  erred  in  approving  his  flndlng. 

The  appellant's  assignment  of  error,  based 
upon  his  exception  No.  12,  and  cross-error 
assigned  by  appellee,  based  on  his  exception 
No.  4,  may  be  considered  together,  as  they 
both  Involve  the  question  as  to  who  should 
pay  the  costs  of  settling  the  receiver's  ac- 
count 

[4]  The  receiver  failed  to  make  any  report 
of  his  doings  to  the  court  until  a  rule  was 
awarded  against  him  to  show  cause  why  he 
had  not  done  so.  When,  in  answer  to  that 
rule,  he  did  flle  a  statement  of  his  account, 
it  was  inaccurate,  and  showed  a  much  less 
balance  in  his  hands  than  was  really  due 
from  him.     If  the  receiver  had  kept  an  ac- 
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<:urate  and  Itemized  account  of  his  transac- 
tions as  receiver,. as  he  ought  to  have  done, 
be  could  have  made  an  accurate  statement  of 
his  account  In  answer  to  the  rule  to  show 
cause,  and  thus  have  rendered  unnecessary 
the  reference  ordered  by  the  court  and  the 
costs  attending  it  The  court  is  therefore 
of  opinion  that  no  part  of  the  costs  or  ex- 
penses attending  the  taking  of  the  account 
ordered  by  the  court  should  be  charged  to 
the  complainant  or  the  fund  in  the  hands  of 
the  receiver,  except  what  would  have  been 
a  reasonable  charge  for  stating  his  account 
in  answer  to  the  rule  to  show  cause.  The 
commissioner  of  accounts  having  charged 
him  $9.75  for  making  that  statement,  the 
court  is  of  opinion  that  the  receiver  should 
be  credited  with  that  sum  ($9.75)  on  his 
account  as  receiver,  and  be  charged  person- 
ally  with  the  costs  and  expense  attending 
the  taking  of  the  account  ordered  by  the 
court. 

The  appellee  assigns  as  cross-error  the 
action  of  the  court  overruling  his  reception 
No.  2,  filed  to  the  commissioner's  report,  for 
refusing  to  allow  him  the  sum  of  $127.68  as 
interest  on  money  advanced  by  him  in  per- 
forming his  duties  as  receiver.  The  commis- 
sioner reported  that  he  did  not  allow  that 
item  of  interest,  because  the  evidence  did  not 
show  that  he  had  really  made  such  advances 
as  entitled  him  to  the  interest  claimed.  The 
refusal  of  the  conunissioner  was  approved 
by  the  trial  court,  and  properly  so,  as  it 
seems  to  us. 

[6]  The  court  is  further  of  opinion  that 
the  trial  court  properly  allowed  the  receiver 
compensation  for  his  services.  While  he  did 
not  keep  his  accounts  as  carefully  as  he 
might  have  done,  there  is  nothing  in  the 
record  to  show  that  he  did  not  act  with  good 
faith  in  the  performance  of  his  duties  and 
manage  the  trust  with  reasonable  success. 
The  amount  allowed,  5  per  cent,  upon  the 
fund  which  passed  through  his  hands,  was 
the  usual,  and  we  think  a  reasonable,  allow- 
ance for  his  services,  and  the  trial  court 
properly  so  held. 

The  court  is  further  of  opinion  that  there 
was  no  error  to  the  prejudice  of  the  appellee 
In  decreeing  Interest  upon  the  balance  found 
in  the  hands  of  the  receiver  from  the  23d  of 
February,  1909. 

It  follows  from  what  has  been  said  that 
there  is  no  error  in  the  decree  appealed 
from,  except  in  the  matter  of  costs  in  taking 
and  settling  the  account  ordered  by  the 
<K>urt.  Instead  of  crediting  the  receiver  with 
$75  on  that  account,  the  court  ought  only 
to  have  credited  him  with  $9.75  and  render- 
eA  a  personal  decree  against  him  for  the 
residue.  The  decree  will  be  amended  in 
that  respect,  and  as  amended  affirmed,  with 
•costs  to  the  appellee  as  the  party  substantial- 
ly prevailing.  • 

Amended  and  affirmed. 


(112  Va.  680) 
BROWN  et  al.  v.  BALDWIN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 

14,  1911.) 

L  Schools  and  School  Distbiots  (J  111*) 
—Location  of  School— Action. 

Where  a  municipality,  to  secure  the  loca- 
tion of  a  state  normal  school,  agreed  to  furnish 
a  site,  and  it  appeared  that  the  site  finally  se- 
lected would  cost  no  more  than  the  one  first 
proposed,  citizens  were  not  sufficiently  interest- 
ed to  invoice  the  equitable  remedy  of  injunction 
to  prevent  the  selection  of  the  second  site,  for 
their  burdens  of  taxation  could  not  be  increased. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ti  265-268;  Dec 
Dig.  i  111.*] 

2.  Officebs  (8  82*)— Subjects  of  Rjxibp— 
Legal  Remedt. 

The  validity  of  the  appointment,  election, 
or  tenure  of  public  officers  cannot  be  qaestioned 
bj  a  proceeding  for  an  injunction;  the  ques^ 
tions  being  of  a  purely  legal  nature,  cognizable 
only  by  courts  of  law. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  fi  114 ;   Dec.  Dig.  §  82.*] 

Appeal  from  Circuit  Court,  Montgomery 
Coimty. 

Suit  by  H.  M.  Brown  and  others  against 
W.  T.  Baldwin  and  others.  From  a  decree 
for  defendants,  complainants  appeaL  Af- 
firmed. 

Longley  &  Jordan  and  J.  G.  Wysor,  for  ap- 
pellants. Johnson  &  Roop,  H.  C.  Tyler, 
Woods,  Jackson  &  Smith,  R.  E.  Byrd,  and 
Scott,  Bnchannan  &  Cardwell,  for  appellees. 


HARRISON,  J.  Upon  the  application  of 
eight  citizens  and  taxpayers  of  the  city  of 
Radford  an  injunction  was  awarded  in  this 
case,  enjoining  and  restraining  the  board  of 
trustees  of  the  Radford  Normal  School  from 
entering  into  a  contract  for  the  purchase  of 
certain  property  within  the  city  of  Radford, 
known  as  the  "Heth  property,"  as  a  site  for 
such  school,  and  enjoining  and  restraining 
the  finance  committee  of  the  city  council  of 
Radford  from  paying  for  such  site,  upon  the 
ground  that  the  act  creating  the  Radford 
Normal  School  makes  the  selection  of  the 
"Adams  site,"  mentioned  therein,  obligatory, 
and  leaves  the  board  of  trustees  appointed 
under  the  act  without  discretion  as  to  the 
physical  location  of  the  school,  and  upon  the 
further  ground  that  the  board  was  an  Illegal 
body,  without  lawful  existence  or  power  .to 
act  until  their  appointment  by  the  Governor 
had  been  ratified  by  the  Senate  of  Virginia. 

The  act  creating  the  Radford  Normal 
School  does  not  as  contended  by  appellants, 
confine  the  board  of  trustees  to  the  Adams 
site  as  a  location  for  the  school  establish- 
ment; on  the  contrary,  under*  the  facts  dis- 
closed by  the  record,  we  are  of  opinion  that 
the  board  had  the  power  to  select,  in  its  dis- 
cretion, a  site  within-  the  corporate  limits  of 
the  city  of  Radford. 


<*For  other  cami  sm  sam*  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  Sk  Rep'r  Indexes 


144 


72  SOUTHEASTERN  REPORTER 


(Va. 


The  controlling  question,  however,  raised 
by  the  record,  Involves  the  right  of  appellants 
to  come  into  a  court  of  equity  for  the  pur- 
poses of  this  suit 

fl]  It  clearly  appears  from  the  record  that 
the  appellants  have  no  such  interest  in  the  lo- 
cation of  this  school  in  the  dty  of  Radford 
as  gives  them  the  right  to  invoke  the  aid  of  a 
court  of  equity  in  their  effort  to  determine 
that  location.  Citizens  can  sue  in  equity  to 
restrain  a  municipal  corporation  from  creat- 
ing an  unauthorized  debt  or  illegaHy  expend- 
ing the  money  of  the  municipality.  Lynch- 
burg &  R.  St  Ry.  Co.  V.  Dameron,  95  Va.  545, 
28  S.  E.  951;  Roper  v.  McWhorter,  77  Va.  214. 
This  principle,  however,  has  no  application 
to  the  present  case,  in  which  no  unauthorized 
debt  has  been  created  by  the  city  and  no  il- 
legal expenditure  of  its  money  is  contemplat- 
ed. The  record  shows  that  the  city  must  pay 
$20,000  for  either  of  the  sites  mentioned.  It 
can,  therefore,  make  no  difference  to  the  ap- 
pellants, as  taxpayers,  which  site  is  select- 
ed. The  burden  of  taxation  upon  them  will 
be  the  same  in  either  case.  It  is  clear  that 
appellants  have  no  interest  in  the  selection  of 
the  site  for  this  school  differing  from  that  of 
the  general  prbllc,  nor  have  they  or  the  citi- 
zens generally  the  right  to  require  the  selec- 
tion of  the  Adams  site.  The  Radford  Normal 
School,  when  established,  will  be  in  no  sense 
a  municipal  institution  of  the  city  of  Rad- 
ford. It  is  purely  a  state  institution,  ad- 
ministered for  the  benefit  of  the  whole  state 
by  one  of  its  own  instrumentalities,  a  board 
of  trustees,  which  is  given  full  power  and  au- 
thority  to    determine   the  location    of   the 


school  within  the  corporate  limits  of  the  city 
of  Radford. 

[2]  Not  only  have  the  appellants  no  inter- 
est which  permits  them  to  ask  for  relief  in 
equity  in  the  matter  of  selecting  a  site  for 
this  normal  school,  but  their  attack  upon  the 
title  of  the  trustees,  as  such,  is  unavailing  as 
a  ground  for  maintaining  this  proceeding  to 
enjoin  and  restrain  the  trustees  from  dis- 
charging their  public  duties. 

The  law  upon  this  subject  is  well  settled, 
and  is  sufllciently  stated  in  High  on  Injunc- 
tions (4th  Ed.)  §  1312,  where  the  learned  au- 
thor says;  "No  principle  of  the  law  of  in- 
junctions, and  perhaps  no  doctrine  of  equity 
Jurisprudence,  is  more  definitely  fixed  or 
more  clearly  established  than  that  courts  of 
equity  will  not  Interfere  by  injunction  to  de- 
termine questions  concerning  the  appointment 
or  election  of  public  ofilcers  or  their  title  to 
office;  such  questions  being  of  a  purely  legal 
nature,  and  cognizable  only  by  courts  of  law. 
A  court  of  equity  will  not  permit  itself  to  be 
made  the  forum  for  determining  disputed 
questions  of  title  to  public  offices.  •  •  • 
Thus  equity  will  not  interfere  by  Injunction 
to  restrain  persons  from  exercising  the  func- 
tions of  public  offices  on  the  ground  of  the  il- 
legality of  the  law  under  which  these  ap- 
pointments were  made,  but  will  leave  that 
question  to  be  determined  by  a  legal  forum." 
We  are  of  opinion  that  the  decree  appealed 
from,  dissolving  the  injunction  awarded  in 
this  cause  and  dismissing  the  bill  filed  by  the 
appellants,  is  plainly  right  and  must  be  af- 
firmed. 
Affirmed* 


8.0) 


ModiART  y.  ATLANTIC  COAST  LUMBER  CORPORATIOK 


145 


(90  S.  C.  158) 

McOLARY  ▼.  ATLANTIC  COAST  LUMBER 
CORPORATION  et  al.t 

(Supreme   Court  of  South   Carolina.     Oct  2, 

1911.) 

1.  Loos  AND  LoooiNQ  ({  8*)— Tucbbb  Dkbd— 

COWBTRUCnON. 

A  deed  to  the  timher  on  certain  land,  after 
conveyinsT  titie  thereto  with  certain  easements, 
provided  that  the  grantee,  its  successors  or  as- 
signs should  have  10  years  beginning  from  the 
time  when  they  should  begin  cutting  and  remov- 
ing the  timber,  in  which  to  cut  and  remove  the 
came,  and  that,  in  case  it  was  not  cut  and  re- 
moved before  the  expiration  of  that  period,  they 
should  have  such  further  time  as  they  might  de- 
sire, but  in  that  event  should  pay  interest  on  the 
orianal  purchase  price  annually.  Held,  that 
■aoh  deed,  though  a  valid  conveyance  of  the  fee, 
passed  a  qualified  or  determinable  fee  only ;  the 
grantee  and  assigns  being  required  to  commence 
the  removal  of  the  timber  within  a  reasonable 
time,  .as  viewed  by  the  parties  when  the  contract 
was  signed. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent.  Dig.  §{  6-12;   Dec.  Dig.  §  3.*] 

2.  Injunction  (§  173*)— Temporary  Injunc- 
tion—Vacation. 

Where,  in  a  suit  to  set  aside  a  timber  deed, 
complainant  prayed  and  obtained  a  temporary 
injunction  restraining  defendant  from  cutting 
timber  pendente  lite,  and  such  injunction  was 
essential  to  the  assertion  and  preservation  of 
plaintifiTs  legal  right,  if  established  as  alleged  in 
the  complaint,  it  was  error  for  the  court  to  set 
aside  such  injunction  on  insufficient  counter  affi- 
davits. 

[E3d.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  §  173.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamflburg  County;  James  W.  De  Vore, 
Judge. 

Suit  by  Samuel  M.  McClary  against  the 
Atlantic  Coast  Lumber  Corporation  and  an- 
other. From  a  decree  dismissing  the  bill  and 
dissolving  an  injunction  pendente  lite,  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions. 

Walter  Hazard  and  Lee  &  Flshbume,  for 
appeUant  WiUcoz  &  Wlllcoz  and  Kelly  & 
Hinds,  for  respondents. 

RUCKER,  A.  A.  J.  This  is  an  action 
against  the  defendant  above  named,  com- 
menced by  service,  respectively,  on  February 
7,  1911,  and  February  17,  1911,  upon  the  de- 
fendants. The  object  of  the  complaint  was 
to  have  declared  null  and  void  a  certain  lum- 
ber deed,  which  in  terms  was  as  follows: 

"State  of   South  Carolina,  County  of  WU- 
liamsburg. 

"This  deed  and  contract,  made  by  and  be- 
tween S.  M.  McClary,  of  the  county  of  Wil- 
liamsburg and  state  of  South  Carolina,  party 
of  the  first  part,  hereinafter  called  the  first 
party,  and  the  Atlantic  Coast  Lumber  Cor- 
poration, a  corporation  chartered  under  the 
laws  of  the  state  of  Virginia,  the  principal 
office  of  which  is  in  the  city  of  Norfolk  in 
said  state,  party  of  the  second  part,  herein- 
after called  the  second  party,  witnesseth: 
That  the  said  first  party,  for  and  in  consid- 


eration of  the  sum  of  two  hundred  dollars 
($200.00)  cash  in  hand  paid  by  the  said  sec- 
ond party  to  the  said  first  party,  the  re<:eipt 
whereof  is  hereby  acknowledged,  have  grant- 
ed, bargained,  sold  and  released,  and  by  these 
presents  does  grant,  bargain,  sell  and  release 
unto  the  said  second  party,  its  successors  or 
assigns,  all  the  timber  of  every  kind  and 
description,  both  standing  and  fallen,  of 
twelve  (12)  inches  stump  diameter  and  up- 
wards twelve  inches  from  the  ground  at  the 
time  of  cutting  on  all  t)iat  certain  pieces, 

parcel  or  tract  of  land  known  as  . , 

situated  in  Sumter  township  in  the  county 

of and  state  of  South  Carolina^ 

containing  two  hundred  and  seventy-five  (275) 
acres,  more  or  less,  and  bounded  and  describ- 
ed as  follows,  to  wit:  Dn  the  north  by  the 
public  road  leading  from  Kingstree  to  Mayes- 
ville  and  lands  of  W.  V.  Brocklngton;  on 
the  east  by  lands  of  Robertson  and  Taylor; 
on  the  south  by  Black  river,  and  on  the 
west  by  lands  of  W.  V.  Brocklngton,  ex- 
ception being  made  to  the  following  de- 
scribed timber,  which  is  not  ccmveyed  in 
this  deed,  to  wit:  All  other  timber  except 
the  pine,  the  intention  being  to  convey  noth- 
ing but  the  pine  timber  situated  on  the  above 
described  premises.  And  the  said  first  par- 
ty further  reserves  the  right  to  use  any  tim- 
ber from  the  aforesaid  tract  or  tracts  of 
land  for  ordinary  plantation  purposes  con- 
nected with  the  said  land,  this  reservation, 
however,  not  to  include  the  right  to  clear 
the  said  land  of  any  of  it. 

"This  deed  further  witnesseth:  That  the 
party  of  the  first  part  does  hereby  also 
grant,  bargain,  sell  and  convey  to  the  party 
of  the  second  part,  its  successors  or  assigns, 
a  permanent  and  exclusive  right  of  way 
eighty  (80)  ftet  wide  upon  and  across  the 
tract  or  tracts  of  land  described  as  afore- 
said, and  on  all  contiguous  lands,  to  be  se- 
lected and  located  by  the  said  second  party, 
its  successors  and  assigns,  whenever  and 
wherever  so  desired,  to  be  used  for  a  per- 
manent railroad  or  tramway,  or  for  any  per- 
manent branch  railroad  or  tramway,  togeth- 
er with  the  following  exclusive  rights  and 
privileges,  to  be  exercised  at  any  and  all 
times  during  the  continuance  of  this  con* 
tract,  at  the  pleasure  of  the  said  second  par- 
ty, its  successors  or  assigns,  namely,  to  enter 
freely  upon  the  said  above  described  tract 
or  tracts  of  land,  to  have  and  enjoy  all  nec- 
essary and  convenient  rights  of  way,  to  be 
located  by  the  said  second  party,  its  suc^ 
cessors  or  assigns,  over  said  lands  and  con- 
tiguous lands,  for  ingress  or  egress,  at  any 
and  all  times,  for  men,  teams  and  vehicles; 
to  cut  and  make  roads  over  said  lands;  to 
build,  construct,  maintain  and  operate  rail- 
roads, tramways,  cart  and  wagon  ways  across 
said  lands  on  such  routes  as  may  be  selected 
by  the  said  second  party,  its  successors  or 
assigns  r  to  establish  and  maintain  stables 
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and  other  fixtures  or  buildings  on  the  said 
lands;  and  to  do  any  and  all  other  things 
that  may  he  necessary  or  convenient  for 
the  cutting,  handling,  hauling  and  removing 
of  the  timber,  as  aforesaid,  from  the  above 
described  tract  or  tracts  of  land,  and  for 
the  transportation  of  any  other  timber  and 
articles  of  every  kind  and  description  that 
the  second  party  may  desire  to  transport 
over  the  said  roads  or  any  of  them,  with  the 
right  to  cut  and  use  all  such  small  timber  and 
brush  as  may,  in  the  Judgment  of  the  second 
party,  its  successors  or  assigns,  be  required 
to  build,  construct  and  maintain  the  afore* 
said  railroad,  tramways,  cart  and  wagon 
ways,  roadways  and  buildings,  fixtures  and 
structures,  during  the  continuance  of  this 
contract,  for  the  removal  of  timber  herein- 
before conveyed;  and  together  also  with  the 
right  of  the  second  party,  its  successors  or 
assigns,  to  remove  at  Its  or  their  pleasure, 
at  any  time  during  this  contract,  or  at  or 
after  Its  termination,  all  rails,  buildings, 
structures,  fixtures  and  other  property  it  or 
they  may  have  placed  on  said  land. 

"To  have  and  to  hold  all  and  singular 
the  aforesaid  timber  situate  on  aforesaid 
tract  or  tracts  of  land,  except  that  above 
reserved,  unto  the  said  party  of  the  second 
part.  Its  successors  or  assigns,  and  to  have 
and  to  hold  the  aforesaid  permanent  and  ex- 
clusive rights  of  way  unto  the  said  second 
party,  Its  successors  or  assigns  forever.  And 
the  said  first  party  for  himself  or  them- 
selves, and  for  his  or  their  heirs,  executors 
and  administrators,  do  covenant  with  the 
said  second  party,  Its  successors  or  assigns, 
as  follows: 

"First.  That  the  said  first  party  will  war- 
rant and  forever  defend  all  and  singular 
the  title  to  the  timber  upon  the  aforesaid 
premises,  and  also  the  title  to  said  perma- 
neait  and  other  rights  of  way,  and  other 
rights  and  privileges  hereby  granted,  unto 
the  said  second  party.  Its  successors  or  as- 
signs, against  himself,  his  heirs  and  all  jother 
lawfully  or  otherwise  claiming  or  to  claim 
the  same  or  any  part  thereof. 

"Second.  That  the  said  second  party,  its 
successors  or  assigns,  shall  have,  and  the  same 
Is  hereby  granted  to  It  or  them,  the  period  of 
ten  (10)  years,  beginning  from  the  time  that 
the  said  second  party,  its  successors  or  as- 
signs, begins  the  cutting  and  removing  of  the 
aforesaid  timber  from  the  tract  or  tracts  of 
land  above  described,  In  which  to  cut  and  re- 
move the  said  timber  from  the  said  lands; 
and  that  in  case  the  said  timber  is  not  cut  and 
remoTed  before  the  expiration  of  said  period, 
then  that  the  said  second  party,  its  suc- 
cessors or  assigns,  shall  have  such  additional 
time  therefor  as  it  may  desire,  but,  in  the 
last  mentioned  erent  the  said  second  party, 
ItB  successors  or  assigns,  shall  during  the 
extended  period  pay  Interest  on  the  original 
pnrdiase  price  above  mentioned,  year  by 
year  In  advance  at  the  rate  of  six  (6)  per 
cent  i)er  annum. 


"Third.  The  said  first  party  further  agrees 
that  the  timber  cut  by  the  said  second  par- 
ty, its  successors  or  assigns,  for  the  purpose 
of  opening,  clearing,  building  and  construct- 
ing of  the  railroads,  tramways,  etc.,  as  here- 
inbefore provided  for,  shall  in  no  way  what^ 
soever  affect  the  time  granted  for  the  cut^ 
ting  and  removing  the  timber  conveyed  un- 
der this  deed  from  the  tract  or  tracts  of 
land  aforesaid. 

"Fourth.  That  the  first  party  shall  and 
will  promptly  pay  all  taxes  tiiat  are  now  due 
or  that  hereafter  may  become  due  on  the 
said  land  and  timber.  The  said  second  par- 
ty, for  Itself,  Its  successors  or  assigns,  cov- 
enants with  the  said  first  party,  his  heirs, 
administrators  and  assigns,  that  the  said 
second  party.  Its  successors  and  assigns, 
shall  and  will  promptly  pay  all  damage,  done 
to  growing  crops  In  the  selection  and  loca- 
tion of  the  rights  of  way  above  provided  for; 
also  any  damage  that  may  accrue  to  the  said 
party  by  reason  of  any  negligence  on  the 
part  of  the  agents  and  employees  of  the  sec- 
ond party.  Its  successors  and  assigns,  during 
the  continuance  of  this  contract,  said  dam- 
age to  be  assessed  and  ascertained  by  two 
disinterested  persons,  one  ta  be  chosen  by 
each  of  the  parties  to  this  contract  and  In 
case  they  disagree,  the  two  so  chosen  to  se- 
lect a  third,  and  the  decIslMi  of  any  two  of 
the  persons  so  selected  shall  be  made  In 
writing  and  shall  be  final  and  binding  upon 
all  the  parties  hereto. 

"All  the  covenants,  stipulations  and  agree- 
ments herein  assumed  or  undertaken  by 
either  party  to  this  contract  shall  be  binding 
upon  their  respective  heirs,  executors,  admin- 
istrators, successors  or  assigns,  and  all  ben- 
efits and  advantages  herein  provided  for 
either  of  said  parties  shall  accrue  to  their 
respective  heirs,  executors,  administrators, 
successors  or  assigns,  as  the  case  may  be. 

"Witness  our  hands  and  seals  this  18th 
day  of  August,  A.  D.  eighteen  hundred  and 
ninety-nine  (1899).  S.  M.  McOlary.  [li.  S.l 
Atlantic  Coast  Lumber  Ompany,  fL.  S.l  by 
R.  If.  Montague,  Secretary.     \1j.  S.] 

"Signed,  sealed  and  delivered  In  presence 
of  S.  McB.  Scott  H.  G.  Askin.  L.  M.  Over- 
ton.   H.  K.  Weaver.** 

This  contract  was  signed  by  the  plaintiff 
and  the  defendant  Atlantic  Coast  Lumber 
Company,  on  the  18th  day  of  August,  1899. 
The  complaint  attacks  the  deed  upon  the  fol- 
lowing grounds,  as  being  against  public  pol- 
icy. In  that  it  requires  the  grantor  to  pay 
taxes  for  an  indefinite  period  on  the  timber 
conveyed,  and  also  for  Indefiniteness  and  un- 
certainty, In  that  no  fixed  or  certain  time 
was  therein  provided  for  the  commencement 
of  the  cutting  and  removing  of  the  timber 
thereby  conveyed,  and  also  asking  that  the 
said  deed  and  contract  should  be  construed 
as  requiring  the  grantee  and  Its  assigns  to 
commence  the  cutting  and  removal  of  the 
said  timber  within  a  reasonable  time,  and 
that  the  said  time  should  bs  decreed  to  hav« 
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elapsed  and  expired  prior  to  the  entry  of  the 
defendant,  Atlantic  Coast  Lumber  Corpora- 
tioQ  (which  is  the  successor  of  the  Atlantic 
Coast  Lumher  Company),  and  that  the  de< 
fendant  should  be  adjudge^  to  have  forfeit- 
ed and  lost  all  right  under  the  said  deed  by 
reason  of  the  expiration  of  a  reasonable 
time;,  and  that  the  said  deed  be  ordered  can- 
celed. 

There  was  a  further  allegation  in  the  com- 
plaint for  the  sum  of  $2,500  damages  caus- 
ed by  cutting  of  a  part  of  the  timber  on  the 
land  in  dispute,  and  a  petition  for  a  perma- 
nent Injunction  against  the  defendant,  At- 
lantic Coast  Lumber  Corporation,  for  en- 
tering on  the  land  and  cutting  and  remov- 
ing any  of  the  said  timber.  The  record 
further  discloses  that  certain  affidavits  were 
aabmitted,  together  with  the  papers  and  the 
deed,  to  Judge  John  S.  WUson,  who,  on 
the  3d  day  of  February,  1911,  issued  a  rule 
to  show  cause,  and  granting  a  temporary 
restraining  order,  to  be  returnable  before  the 
HoJiorable  J.  W.  De  Yore  at  chambers,  at 
Sumter,  S.  C,  on  February  9,  1911.  By  con- 
sent of  couns^,  however,  the  case  was  not 
then  heard,  but  did  come  up  before  Judge 
De  Vore  at  Kingstree,  S.  C,  on  February 
24,  1911,  at  which  time  the  defendant  put. 
in  various  affidavits  and  its  answer,  where- 
in it  affirmed  that  it  acquired  all  the  rights 
of  the  Atlantic  Coast  Lumber  Company  un- 
der the  deed,  and  denied  that  this  deed  was 
Toid  for  any  of  the  reasons  set  forth  in  the 
complaint,  and  that  it  had  forfeited  its 
rights  thereunder;  and  further  answering 
it  alleged,  by  way  of  affirmative  defense, 
that  subsequent  to  the  execution  of  the  deed 
to  the  Atlantic  Coast  Lumber  Company  that 
the  said  lumber  company,  under  the  au- 
thority of  its  board  of  directors,  borrowed 
$1,000,000  through  the  Colonial  Trust  Com- 
pany, and  that  such  holders  of  the  evidence 
of  indebtedness  were  bona  fide  purchasers 
without  notice,  and  that  they  were  entitled 
to  be  protected  as  sudi,  and  that  the  plain- 
tiff herein  was  estopped  as  against  such 
bona  fide  purchasers.  Upon  the  showing  thus 
made  before  him,  Judge  De  Yore  dismissed 
the  temporary  injunction  granted  by  Judge 
Wilson,  and  refused  to  grant  a  permanent 
injunction,  and  held  that  the  deed  in  ques- 
tion was  not  subject  to  any  of  the  objections 
urged  by  the  plaintiff,  and  that  the  defend- 
ants were  the  owners  in  fee  of  the  timber  up- 
on the  land.  Due  notice  of  the  intention  to 
appeal  was  given,  and  it  now  comes  to  this 
court  upon  exceptions,  which  are  in  turn 
simplified  by  appellant's  counsel  to  the  fol- 
lowing three  proiXMsitions  of  alleged  error: 
(1)  Was  there  error  on  the  part,  of  the  dr- 
cait  jndge  in  dissolving  the  temporary  re- 
straining order,  and  in  refusing  the  inter- 
locutory injunction?  (2)  Was  there  error  on 
the  part  of  the  circuit  judge  in  holding  that 
the  timber  deed  in  question  vested  an  absolute 
unlimited  estate  In  fee  simple,  and  that  the 
elapse  fixing  time  limit  could  not  operate 


to  qualify  or  restrict  the  estate  thus  granted, 
so  as  to  require  the  grantee  to  cut  and  re- 
move the  timber  within  a  reasonable  time? 
(3)  Was  there  error  on  the  part  of  the  cir- 
cuit Judge  in  holding  that  the  deed  is  not 
void  as  being  against  public  policy,  (a)  in 
that  it  tends  to  retard  the  growth  of  agri- 
culture, and  (b)  in  that  it  requires  the  gran- 
tor and  his  privies  in  estate  to  pay  taxes 
indefinitely  upon  both  the  land  and  the  tim- 
ber? 

[1]  For  purposes  of  convenience,  we  will 
consider  the  alleged  errors  as  summarized 
in  the  reverse  wder,  and  we  find  that  most 
of  the  questions  raised  are  disposed  of  by 
the  recent  case  of  Flagler  v.  Atlantic  Coast 
Lumber  Corporation,  80  S.  C.  328,  71  S. 
E.  849,  where  this  court  held  in  effect  first, 
ttiat  a  deed  such  as  this  is,  in  all  essential 
respects,  carried  with  it  the  necessity  on  the 
part  of  the  grantee  of  commencing  the  work 
of  removal  within  a  reasonable  time  from 
the  date  of  the  grant;  this  intention  belng^ 
found  from  the  language  of  the  grant  it- 
self. It  is  to  be  remembered  that  in  this 
case  there  is  in  the  grant  itself,  on  page  12 
thereof,  and  prior  to  the  habendum  clause, 
the  expression  in  reference  to  the  grantee, 
"to  be  exercised  at  any  and  all  times  during 
the  continuance  of  this  contract"  and,  again, 
and  also  before  the  habendum  clause,  the 
same  language  occurs,  "at  any  time  during 
this  contract,  or  at  or  after  its  termination,*' 
the  right  to  remove  by  the  defendant  of  cer- 
tain property.  Both  of  these  clauses  in  the 
deed,  and  prior  to  its  habendum  clause,  in- 
dicate an  intention  on  the  part  of  the  party 
of  a  time  limit  to  the  contract  itself.  Fur- 
ther on  it  is  stated  in  the  second  covenant,, 
on  page  14  of  the  case,  that  the  lumber  is 
granted  for  a  period  of  10  years  "beginning 
from  the  time  that  the  said  second  party, 
its  successors  or  assigns,  begins  the  cutting 
and  removing  of  the  aforesaid  timber,"  etc. 
Construing  similar  provisions  to  be  found  in 
the  case  of  f^agler  v.  Atlantic  Coast  Lum- 
ber Corporation,  we  said:  "It  is  contended 
by  the  respondent  that  this  language  is 
plain,  simple,  and  unambiguous,  simply  mean- 
ing that  when  the  owner  of  the  timber  com- 
mences cutting  that  he  must  finish  within 
10  years;  but  the  obstacle  in  the  way  of  the 
adoption  of  this  view  is  that  it  presupposes 
that  the  grant  was  for  an  indefinite  period, 
and  there  is  nothing  in  the  grant  to  show 
when  the  removing  and  the  cutting  of  the 
timber  is  to  begin.  So  it  would  follow  that 
there  is  nothing  to  prevent  the  grantee  from 
indefinitely  holding  the  land  and  its  original 
condition:  For,  while  it  is  admitted  that  the 
work  of  cutting  and  removing  must  be  done 
within  the  period  of  10  years  from  the  date 
of  commencing,  it  is  maintained  that  it  lies 
solely  Tfrithin  the  discretion  of  the  grantee 
to  determine  when  he  will  commence."  And 
the  court  concluded  that  this  could  not  have 
been  the  intention  of  the  parties.  And  the 
general  rule  was  announced  to  be  aa  fbl- 
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lows,  after  the  examination  of  the  authori- 
ties, page  346  of  89  S.  C,  page  855  of  71  S. 
E.:  "SuflSce  it  to  say  that  we  are  of  the 
opinion  that,  both  by  the  inherent  reason  of 
the  thing,  as  well  as  by  authority,  the  par- 
ties had  in  view  some  time  for  the  com- 
mencing of  the  removing  of  the  timber, 
which  intention  was  not  embodied  in  the 
terms  of  the  contract;  that  the  law  will  pre- 
sume and  will  enforce  tliat  such  commenc- 
ing of  the  removing  of  the  timber  shall  be 
within  a  reasonable  time  from  the  date  of 
the  contract" 

It  was  further  laid  down  in  that  case 
that  what  constituted  a  reasonable  time 
would  not  be  passed  upon  by  this  court,  un- 
less first  passed  upon  by  the  circuit  judge. 
The  circuit  judge  in  this  case,  as  in  that, 
has  not  passed  upon  what  would  constitute 
a  reasonable  time,  and  for  the  reasons  here- 
in set  out  at  length  it  follows  that  the  court 
erred  in  holding  in  effect  that  the  defendant 
respondent  could  commence  removing  this 
timber  at  their  will,  and  that  such  right 
would  continue  to  exist  as  long  as  any 
trees  were  living  which  were  in  existence 
at  the  time  of  the  making  of  the  contract, 
but,  on  the  contrary,  should  have  held  that, 
whilst  unquestionably  the  title  granted  by 
McClary  would  convey  to  the  defendant's 
assignor  the  fee  to  such  timber,  it  was  a 
qualified  or  determinable  fee,  subject  to  be 
defeated  by  the  failure  upon  the  part  of  the 
grantee  to  exercise  the  rights  granted  him 
within  a  reasonable  time.  We  say  again, 
as  we  said  then,  that  what  constitutes  a 
reasonable  time  is  a  question  to  be  deter- 
mined upon  the  merits  of  each  case,  and 
its  ascertainment  rests  upon  what  was  the 
situation  of  the  parties  at  the  time  of  the 
making  of  the  contract,  and  for  this  pur- 
pose it  follows  that  this  case  must  be  re- 
manded in  order  that  the  parties  to  this 
suit  may  introduce  evidence  showing  the 
facts  surrounding  the  contracting  parties,  in 
order  that  the  court  may  determine  what 
was  a  reasonable  time,  as  viewed  by  the  sit- 
uation of  the  parties  when  the  contract  was 
signed. 

[2]  The  appellant  Insists  that  the  court  be- 
low was  in  error  in  refusing  to  grant  the 
permanent  Injunction  asked  for,  and  in  dis- 
solving the  temporary  Injunction  granted  by 
Judge  Wilson,  and  asks  this  court  to  review 
that  action.  The  question  by  this  exception 
is  not  without  grave  difficulties.  The  facts 
are  that  upon  a  showing  made  ex  parte,  be- 
fore Judge  Wilson,  a  restraining  order  is 
obtained  and  a  rule  to  show  cause  why  an 
injunction  should  not  be  granted  during  the 
pending  litigation,  returnable  before  Judge 
De  Vore,  when  the  return  is  made,  Including 
the  answer  of  the  defendant,  accompanied 
by  various  affidavits.  Upon  the  merits  as 
shown,  the  circuit  judge  dissolved  the  re- 
straining order  and  refused  to  grant  the  In- 
junction, from  which  action  the  plaintiff  du- 
ly appealed.    Counsel  for  respondent  insists 


that  the  position  taken  by  counsel  for  the  ap- 
pellant is  new,  and  was  not  urged  before  the 
trial  Judge,  and  that  for  this  reason  should 
not  now  be  considered  under  cases  cited. 
It  is  impossible  for  this  court  to  pass  upon 
such  a  question.  The  question  of  an  injunc- 
tion was  certainly  before  the  trial  court, 
as  shown  by  the  records  and  the  second  par- 
agraph of  the  judge's  decree.  Whether  the 
reasons  then  assigned  are  the  same  as  those 
now  urged,  we  have  no  means  of  ascertain- 
ment, and  it  could  not  be  assumed  that  they 
are  different,  even  if  a  difference  of  reason- 
ing were  material,  which  we  do  not  assert 
to  be  the  case.  In  this  case  no  injunction 
was  granted.  The  recent  case  of  Crawford 
V.  Atlantic  Coast  Lumber  Corporation,  77 
S.  C.  81,  83,  57  S.  E.  670,  671,  seems  to  be. in 
point  There  a  temporary  injunction  was 
granted  by  Judge  Dantzler,  and  subsequently 
dissolved  by  Judge  Gary,  the  case  being,  as 
this  is,  a  timber  case,  and  the  Injunctioii 
pjayed  for  was  to  restrain  the  cutting  of 
timber,  as  here.  Judge  Gary  based  his  or- 
der of  dissolution  upon  the  ground  that  "an 
inspection  of  the  complaint  shows  that  it  is 
general  In  its  allegation,  showing  that  ir- 
reparable damage  would  arise,  or  such  dam- 
ages as  could  not  be  fully  compensated  for 
in  an  action  at  law.  Further,  there  is  no 
allegation  of  the  insolvency  of  the  defend- 
ant" And  this  court,  speaking  through  Mr. 
Chief  Justice  Jones,  said:  "Where  the  ac- 
tion is  for  the  sole  purpose  of  an  injunction, 
and  a  temporary  injunction  is  essential  to 
the  assertion  and  preservation  of  a  legal 
right,  if  established  as  alleged  in  the  com- 
plaint, it  is  error  of  law  to  refuse  or  set  aside 
a  temporary  injunction"— citing  Alderman  & 
Sons  Co.  V.  Wilson,  69  S.  C.  159  [48  S.  B. 
851.  The  Chief  Justice  proceeded  to  state 
that  the  temporary  injunction  did  not  work 
automatically,  even  If  the  complaint,  stated 
a  cause  of  action,  but  that  the  trial  judge 
must  consider  the  showing  made  by  the  de- 
fendant and  then,  reverting  to  the  facts  in 
that  case,  found  that  no  showing  at  all  was 
made  by  the  defendant,  and  the  complaint 
having  stated  a  cause  of  action  held  that  the 
circuit  judge  erred  In  dissolving  the  in- 
junction, and  reversed  this  order  and  restor- 
ed the  injunction.  In  that  case,  as  in  this, 
the  injury  sought  to  be  prevented  was  the 
cutting  of  the  timber;  there,  as  here,  the 
temporary  Injunction  was  set  aside,  and  ap- 
peal to  this  court  had;  the  only  difference 
between  the  two  cases  was  that  In  that  case 
no  showing  was  made  by  the  defendant, 
whilst  in  this  case  the  showing  made  under 
the  deed  by  the  defendant  was  insufficient. 
In  principle,  is  there  any  difference  between 
no  showing  and  an  inadequate  one?  In 
some  cases  possibly  there  may  be,  but  not 
under  the  classes  of  cases  now  being  consid- 
ered; for,  as  the  Chief  Justice  held  in  tiie 
Crawford  Case,  supra:  "The  Injury  com- 
plained of  in  this  case  is  the  threatened  de- 
struction of  the  timber  and  trees  on  the 
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plaintUTs  land,  a  permanent  injury  to  the 
substance  of  their  estate,  and  falls  within 
the  class  of  injuries  generally  deemed  in  eq- 
uity to  be  irreparable."  So  despite  the  dis- 
ci^tion  wisely  vested  in  the  circuit  court, 
when  by  his  construction  of  the  timber  deed 
he  necessarily  denied  the  injunction,  that 
construction  being  erroneous,  the  injunction 
became  an  essential  part  of'  the  plaintiflTs 
rights,  and  the  injunction  is  therefore  re- 
stored, pending  the  determination  of  the 
question  of  a  reasonable  time,  hereinbefore 
remanded  to  the  circuit  court  for  determina- 
tion. 

(88  S.  C.  608) 

OOOGLER  et  al.  v.  CROSBY  et  al. 

(Supreme  Court  of  South  Carolina.    Oct.  2, 

1911.) 

1.  Judgment  (|  495*)  —  Presumptions  —  Ju- 
risdiction—Process. 

The  entire  absence  of  proof  of  service  in 
the  record  of  a  judgment  of  a  court  of  j?eneral 
jurisdiction  is  not  to  be  taken  as  conclusive  evi- 
dence that  no  service  was  made,  and  the  court 
before  which  the  judgment  roll  is  offered  in  evi- 
dence must  presume  that  proper  proof  of  serv- 
ice was  submitted  to  the  court  rendering  the 
judgment,  under  the  rule  that  all  presumptions 
must  be  indulged  in  favor  of  the  jurisdiction  of 
the  court  of  general  jurisdiction ;  and  to  avoid 
such  a  judgment  for  want  of  jurisdiction  the 
jurisdictional  defects  must  affirmatively  appear 
of  record. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  933,  934 ;    Dec.  Dig.  §  495.*] 

2.  Judgment   (5   490*)— Want   of  Jurisdic- 
tion—Remedy. 

Where  the  record  of  a  judgment  in  a  court 
of  general  jurisdiction  does  not  show  service, 
it  is  not  for  that  reason  void  on  its  face;  and 
the  only  remedy  of  the  party  claiming  not  to 
have  been  served  is  by  direct  proceedings  to 
have  the  judgment  set  aside. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  fiS  926-928;    Dec.  Dig.  §  490.*] 

3.  Wills  (|  524*)— Construction— Children. 

A  devise  of  a  certain  tract  of  land  to 
three  separately  named  persons  and  the  chil- 
dren of  each  passed  title  to  the  persons  named 
and  their  children  living  at  the  death  of  the 
testator  to  the  exclusion  of  after-born  children. 
[Ed.  Note.— For  other  cases,  see  AVills,  Cent. 
Dig.  §S  llia-1127;    Dec,  Dig.  i  524.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County. 

'To  be  officially  reported." 

Action  by  Anna  Coogler  and  others  against 
Sallle  Crosby  and  others.  Judgiuent  for  de- 
fendants, and  plaiutiffs*  appeal.     Affirmed. 

A«  D.  Martin  and  Graham  &  Sturkie,  for 

appellants.  A.  8.  &  W.  D.  Douglas,  for  re- 
spondents. 

WOODS,  J.  The  main  question  inyolved 
in  this  action  for  partition  is  whether  the 
circuit  court  ruled  correctly  in  holding  that 
the  plaintiflfs  were  bound  by  a  former  judg- 
ment and  sale  of  the  land  in  pursuance  there- 
of, under  which  the  defendants,  who  are  re- 
spondents in  the  appeal,  claim. 


[1]  The  alleged  fatal  objection  to  the  va- 
lidity of  the  former  judgment  and  to  its  ad- 
mission in  evidence  was  that  there  was  not 
found  in  the  record  the  requisite  proof  of 
service  on  some  of  the  plaintiffs,  who  were 
then  infants.  .  The  record  did  not  contain  the 
affidavit  or  official  certificate  of  service  re- 
quired bylaw;  but  it  does  contain  petitions, 
duly  signed,  for  the  appointment  of  gunrdinrs 
ad  litem  for  the  infants,  reciting  the  service  on 
the  infants,  the  answer  of  the  guardians  ad 
litem  on  behalf  of  the  infants,  and  the  Judg- 
ment of  the  court  of  common  pleas,  directing 
a  sale  of  the  land,  dated  September  23,  1880. 
"AH  presumptions  must  be  indulged  In  favor 
of  the  Jurisdiction  of  a  court  of  general  ju- 
risdiction. To  avoid  s^ch  a  Judgment  for 
want  of  Jurisdiction,  the  Jurisdictional  de- 
fects must  appear  affirmatively  on  the  rec- 
ord." Ex  parte  Gray,  48  S.  C.  566,  26  S.  E. 
786.  The  entire  absence  of  proof  of  service 
is  not  to  be  taken  as  conclusive  evidence  that 
no  such  service  was  made;  on  the  contrary, 
the  court  before  which  the  Judgment  roll  is 
offered  in  evidence  must  presume  that  the 
court  on  the  bearing  of  the  case  in  which 
the  Judgment  was  rendered,  had  before  it 
proper  proof  of  the  service  of  the  summons, 
.or  it  would  not  have  rendered  the  judgment 
Ex  parte  Pearson,  79  S.  C.  302,  60  S.  E.  70<j; 
Voorhees  v.  Jackson,  10  Pet.  449,  9  L.  Ed. 
490. 

[2]  In  such  case  the  Judgment  is  not  void 
on  its  face,  and  the  only  remedy  of  a  part>' 
claiming  not  to  have  been  served  is  by  a 
direct  proceeding  to  have  the  Judgment  set 
aside.  The  rule  on  the  subject  la  thus  well 
stated  by  Mr.  Justice  Jones,  in  Clark  v. 
Neves,  76  S.  C.  484,  57  S.  E.  614,  12  L.  R. 
A.  (N.  S.)  298:  "When  it  appears  affirma- 
tively on  the  face  of  the  record  that  an  in- 
fant has  not  been  served  with  summons,  the 
infant  is  not  bound  by  the  proceedings.  Bai- 
ley V.  Bailey.  41  S.  C.  337  [19  S.  E.  669,  728, 
44  Am.  St.  Rep.  713].  If  the  record  is  silent 
as  to  such  Jurisdictional  matters  with  respect 
to  a  court  of  general  jurisdiction,  it  will  be 
presumed  that  what  ought  to  have  been  done 
was  done ;  but,  when  the  record  discloses  the 
manner  in  which  service  on  infants  was  at- 
tempted to  be  made,  there  is  no  presumption 
that  they  were  served  in  any  other  way. 
Rice  v.  Bamberg,  59  S.  C.  505  [38  S.  E.  209]." 

[3]  The  other  point  made  by  the  appeal 
Involves  the  construction  of  the  following 
devise  in  the  will  of  Jessie  Wirick:  "£ 
give,  devise,  and  bequeath  to  Simon  Mobley 
and  his  children,  Shadrac  Countee  and  his 
children,  HUllard  Countee  and  his  children 
forever  the  balance  of  the  Alston  or  Mar- 
tin tract  and  what  is  known  as  the  Adam 
Wirick-Piney  Woods  tract  and  the  Taylor 
tract."  Contrary  to  the  contention  of  ap- 
pellants, the  law  is  settled  that  the  per- 
sons named  and  their  children  living  at  the 
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death  of  the  testator  tcok  the  land  to  the  ex- 
clusion of  their  children  born  after  the  death 
of  the  testator.  Myers  v.  Myers,  2  McCord, 
E3q.  214, 16  Am.  Dec.  648;  Robinson  v.  Harris, 
73  S.  C.  469.  53  S.  E.  755,  6  L.  R,  A.  (N.  S.) 
330. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

JONES,    O.    J.,    GARY,    A.    J.,   md    HY- 
DRIGK,  J.,  concur. 


(156  N,  C.  88) 


LOVE  V.  HARRIS. 


(Supreme  Court  of  North  Oarolina.     Sept  *27, 

1911.) 

1.  Frauds,  Statute  op  (J  116*)— Agency  op 
Auctioneer  —  Signing  Memoranduic  op 
Sale. 

An  auctioneer  is  the  agent  of  both  the  buy- 
er and  seller,  and  the  buyer  by  bidding  authoriz- 
es him  to  make  the  memorandum  of  sale,  so  as 
to  bind  the  buyer  as  to  the  terms  of  sale  stated 
in  the  memorandum. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §{  258,  259;    Dec.  Dig.  § 

2.  Frauds,  Statute  op  (§  115*)— Signing. 

The  buyer's  name  need  not  be  "subscribed** 
to  the  auctioneer's  memorandum  of  sale  in  order 
to  satisfy  the  statute  of  frauds;  it  being  sufS- 
cient  if  it  appears  in  the  bodr  of  the  memoran- 
dunij  and  the  memorandum  shows  an  intention 
to  bmd  the  buyer. 

[Ed.  Note.— For  other  cases,  see  BYauds,  Stat- 
ute of,  Cent.  TWg.  §  250 ;  Dec.  Dig.  §  115.*] 

3.  Frauds,  Statute  op  (§  106*)— Memoran- 
dum OP  Sale— SuppiciENCY. 

An  auctioneer's  memorandum  of  sale  con- 
stituted a  valid  contract  of  sale,  where  it  was 
made  at  the  time  of  the  sale  upon  the  written 
notice  of  sale ;  the  notice  being  an  offer  to  sell 
the  property  and  describing  it,  and  the  memo- 
randum being  an  acceptance  of  the  offer  upon 
the  terms  contained  therein,  and  containing  the 
buyer's  name  in  its  body. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent,  Dig.  {{  210,  211;  Dec.  Dig.  S  106.*] 

4.  Auctions  and  Auctioneers  (§  7*)— Re- 
sale—New  Advertisement. 

Upon  the  refusal  of  the  purchaser  at  an 
auction  sale  to  comply  with  his  bid,  the  proper- 
ty may  be  resold,  before  the  bidders  disperse, 
without  a  new  advertisement,  or  may  thereafter 
be  resold,  if  newly  advertised. 

[EKI.  Note. — For  other  cases,  see  Auctions  and 
Auctioneers,  Cent.  Dig.  {J  20-24;  Dec.  Dig.  i 
7.*] 

6.  Specipic  Perpobmance  (§  25*)— Purposes 
OP  Relief— Dnporcing  Bids. 

A  valid  bid  at  an  auction  sale  may  be  en- 
forced against  the  bidder  by  a  suit  in  equity. 

[E}d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  §  25.*] 

6.  Mortgages  (J  372*)— Foreclosure— Refus- 
al TO  iSell— Action  by  Bidder— Illegal 

Sale. 

Where  a  second  bidder  for  land  at  foreclo- 
sure sale,  under  a  power,  took  no  title  because 
of  the  auctioneer's  want  of  authority  to  sell 
without  readvertisement,  he  could  not  recover 
damages  from  the  mortgagee  for  failure  to  sell 
pursuant  to  his  bid,  irrespective  of  whether  the 


first  bidder  acquire  title  under  his  bid  and  deed 
from  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages^ 
Dec.  Dig.  {  372.*] 


7.  Mortgages  ({  372*)—Foreclosurb— Act- 
ing Without  Authority— Knowledge  op 
Third  Persons. 

Where  the  bidder  at  a  second  auction  sale  in 
foreclosure,  under  a  power,  which  was  invalid 
because  the  bidders  at  the  first  sale  had  dispers- 
ed and  the  second  sale  was  not  advertised,  knew 
of  those  facts  when  he  bid,  he  cannot  recover 
damages  from  the  mortgagee  on  the  ground  that 
he  was  misled  to  his  injnrv  b^  the  mortgagee's  as- 
sumption of  power  to  sell,  since  he  was  charged 
by  his  knowledge  of  the  facts  with  notice  of  the 
mortgagee's  want  of  power  to  sell;  an  agent  not 
being  liable  in  damages  for  acting  without 
authority,  if  the  person  dealing  with  him  knows 
of  the  facts  depriving  him  of  authority. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec  Dig.  §  872.*] 

Appeal  from  Superior  Court,  Pasquotank 
County;     Justice,  Judge. 

Action  by  W.  T.  Love  against  Caleb  Harris. 
From  a  Judgment  for  defendant,  plaintiff  ax>- 
peals.    Affirmed. 

J.  Heywood  Sawyer,  for  apx>ellant  B.  F. 
Aydlett,  for  appellee. 

WALKER,  J.  This  action  was  brought  to 
recover  damages  of  the  defendant  for  failure 
to  comply  with  a  bid  made  by  the  plaintiff  at 
a  sale,  under  a  power  contained  in  a  mort- 
gage to  him.  On  January  9,  1905,  Richard 
Harris  and  wife  executed  to  the  defendant^ 
Caleb  Harris,  a  mortgage  on  land,  to  secure 
the  payment  of  a  certain  indebtedness,  with 
power  of  sale  in  case  of  default  by  the  said 
Richard  Harris  in  the  payment  of  the  debt. 
On  December  21,  1909,  the  mortgagor  having 
failed  to  pay  the  debt,  the  defendant  adver- 
tised the  land  for  sale,  under  and  by  virtue 
of  the  power  vested  in  him  by  the  deed  of 
mortgage,  and  on  January  22,  1910,  he  sold 
the  same  through  an  auctioneer,  J.  0.  Spence, 
at  public  outcry,  and  one  Cader  Jennings, 
who  was  and  Is  solvent,  bid  the  sum  of  $1,500 
for  the  land,  and  it  was  struck  off  to  him  at 
the  said  price.  The  auctioneer  immediately 
made,  on  the  back  of  the  notice  of  sale,  the 
following  entry:  '^old  to  Gader  Jennings  for 
$1,500,  Jan.  22,  1910."  After  the  sale  had 
been  completed  and  after  the  bidders  had 
dispersed,  the  said  Jennings  refused  to  com- 
ply with  his  bid,  and  stated  to  the  auctioneer^ 
in  the  presence  of  the  defendant,  tliat  he  wa9 
bidding  for  Elijah  Harrell;  that  he  did  not 
want  the  land  himself;  and  that  he  would 
liave  to  sell  it  again.  Under  the  advice  of  a 
friend,  the  auctioneer  sold  the  land  again  on 
the  same  day,  after  the  bidders  had  dispersed^ 
the  defendant  being  present  at  the  sale,  and 
also  the  said  Cader  Jennings,  and  the  plain- 
tiff became  the  purchaser  at  the  price  of 
$1,175 ;  there  being  only  a  few  persons  at  the 
sale  and  no  new  advertisement  of  the  sale 
having  been  made.  The  defendant  refused  to 
make  title  to  the  plaintiff  and  executed  a 
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deed  for  the  land  to  Cader  Jennings,  who»  In 
the  meantime,  had  agreed  to  abide  by  his  par- 
chase.  Out  of  the  money  paid  by  Jennings, 
the  defendant  retained  a  sufficient  amount  to 
pay  his  debt  and  expenses  of  sale,  and  paid 
the  balance  over  to  the  mortgagor,  whose  con- 
sent was  never  given  to  the  second  sale.  The 
plaintiff  now  sues  to  recover  the  difference 
between  the  real  value  of  the  land — that  is, 
$1,600!,  the  amount  bid  by  Jennings — and  the 
amount  bid  by  himself  at  the  second  sale. 
When  the  plaintiff  bought  at  the  second  sale, 
the  auctioneer  made  the  same  kind  of  entry 
on  the  notice  as  he  had  done  when  Jennings 
bid;  that  is,  an  entry  to  the  effect  that  he 
had  sold  the  land  to  the  plaintiff  on  the  said 
day  for  the  sum  of  $1,175.  At  the  close  of 
the  evidence  for  the  plaintiff,  the  defendant 
demurred  thereto  and  moved  to  dismiss,  or 
for  judgment  as  of  nonsuit,  under  the  statute. 
The  motion  was  allowed.  Judgment  was  en- 
tered for  the  defendant,  and  the  plaintiff  ap- 
pealed. 

\i'\  We  are  of  the  opinion  that  the  judge 
<x>rrectly  decided  the  case.  When  a  sale  is 
made  at  auction,  the  auctioneer  Is  the  agent 
both  of  the  vendor  and  the  vendee.  It  has 
been  said  that,  until  the  fall  of  the  hammer, 
he  is  the  agent  of  the  vendor,  but  when  the 
property  is  struck  off  to  the  purchaser  by  the 
auctioneer  he  then  becomes  the  agent  of  the 
vendee.  The  vendor  employs  the  auctioneer 
to  make  the  memorandum  of  sale,  and  the 
buyer,  by  bidding,  sanctions  the  authority 
of  the  officer  to  do  so.  He,  therefore,  has 
the  power  to  sign  the  memorandum,  so  as  to 
bind  the  vendee  to  the  terms  of  the  sale.  1 
Reed,  Statute  of  Frauds,  §(  81S  and  316,  and 
cases  cited  in  the  notes.  The  principle  is  rec- 
ognized in  the  case  of  Mayer  v.  Adrian,  77  N. 
C.  83,  where  it  was  assumed  that  the  auction- 
eer has  the  right  to  sign  the  memorandum 
for  the  vendee,  though  in  that  case  it  was 
beld  that  the  memorandum  was  not  sufficient, 
as  it  was  not  physically  attached  to  the  writ- 
ten notice  or  offer  of  sale;  nor  did  it  in  any 
way  refer  to  that  paper,  so  as  to  constitute, 
with  It,  a  complete  memorandum,  showing 
the  names  of  the  parties  and  the  terms  of  the 
contract  of  sale.  See,  also,  the  case  of  Gwath- 
D^  T.  Gason,  74  N.  0.  5,  21  Am.  Rep.  484, 
where  it  Is  said  that  an  auctioneer  is  author- 
ized by  the  bidder  to  sign  his  name  to  the 
memorandum  or  contract  of  sale. 

[2,  3]  It  is  not  necessary  that  the  vendee's 
name  should  be  subscribed  to  the  memoran- 
dozn,  but  it  is  sufficient  if  it  appears  in  the 
body  of  the  instrument,  and  the  intention  is 
manifested  thereby  to  bind  the  vendee  by  the 
instmrnent.  Mr.  Smith,  in  his  work  on  Con- 
tracts (7th  Ed.)  at  marginal  page  93,  states 
the  law  very  clearly  In  regard  to  this  matter, 
when  he  says:  "There  is  a  third  point  common 
to  all  the  five  contracts  mentioned  in  the 
fourth  section ;  it  is  with  regard  to  the  sig- 
nature. The  words  are,  you  will  recollect, 
*Hffned  J)y  the  party  to  H  charged  therewith, 
or  some  other  person  thereunto  by  him  law- 


fully authorised.*  The  signature,  it  is  ob- 
vious, is  most  regularly  and  properly  placed 
at  the  foot  or  end  of  the  instrument  signed; 
but  it  is  decided  in  many  cases,  that,  al- 
though the  signature  be  in  the  middle  or  be- 
ginning of  the  instrument,  it  is  as  binding  as 
if  at  the  foot,  although,  if  not  signed  regu- 
larly at  the  foot,  there  is  always  a  question 
whether  the  party  meant  to  be  bound  by  it 
as  it  stood,  or  whether  it  was  left  so  unsign- 
ed because  he  refused  to  complete  it  But, 
when  it  is  ascertained  that  he  meant  to  be 
bound  by  it  as  a  complete  contract,  the  statr 
ute  is  satisfied ;  there  being  a  note  in  writing 
showing  the  t^ms  of  the  contract,  and  signed 
by  him.  Therefore,  where.  In  the  case  of  the 
sale  of  a  quantity  of  cotton  yam,  a  bill  of 
parcels  was  sent  by  the  seller  to  the  pur- 
chaser, headed:  'London,  24th  Oct.,  1812. 
Messrs.  .John  Schneider  &  Co.,  bought  of 
Thomas  Norrls  &  Co.,  agents,  cotton  yam 
and  piece  goods.  No.  3,  Freeman's  Court, 
ComhilL'  Following  this  was  a  list  of  the 
articles  sold,  the  particulars,  quantities  and 
prices — ^it  was  held,  in  an  action  for  not  de- 
livering the  yarn,  to  contain  a  sufficient  mem- 
orandum to  satisfy  the  requirement  of  the 
statute  as  to  the  signature  of  the  party  to 'be 
charged.  In  this  case,  the  whole  of  the  head- 
ing of  the  bill  of  parcels  was  printed,  except 
the  words,  'Messrs.  John  •Schneider  &  Co.' 
But  as  it  was  then  given  out  to  the  other  con- 
tracting party  by  the  party  to  be  charged, 
recognizing  the  printed  name  as  much  as  if 
he  had  subscribed  his  mark  to  it,  he  had  rec- 
ognized and  avowed  it  as  his  signature."  The 
auctioneer's  memorandum  in  this  case  was 
made  at  the  very  time  of -the  sale  and  was 
Written  on  the  notice,  and  this  was  sufficient 
to  make  a  complete  contract  of  sale,  the  mem- 
orandum being  physically  attached  to  the 
notice,  or  so  connected  with  It  as  to  consti- 
tute a  sufficient  reference  to  it,  and  so  that 
they  may  be  read  together  as  parts  of  one 
and  the  same  paper;  the  latter  being  an  of- 
fer to  sell  the  property  (describing  it),  and 
the  memorandum  on  the  notice  being  an  ac- 
ceptance of  the  offer  upon  the  terms  contain- 
ed therein. 

In  Proctor  v.  Finley,  119  N.  C.  636,  26  6.  B. 
128,  this  court  held  that  advertising  a  sale 
of  land  at  auction  is  an  offer  to  sell  at  the 
hlc^hest  bid,  and  the  person  who  makes  the 
last  and  highest  bid  thereby  accepts  the  offer, 
and  the  sale  is  complete,  the  auctioneer  being 
the  agent  of  the  vendor  to  sell  the  land,  and 
of  the  bidder  to  complete  the  sale,  by  mak- 
ing and  signing  a  proper  memorandum  there- 
of, and  that  the  statute  of  frauds,  as  adopted 
in  this  state,  does  not  require  that  the  name 
or  signature  of  the  bidder  should  be  subscrib- 
ed to  the  memorandum,  but  the  latter  may 
be  in  any  form  which  indicates  that  he  has 
accepted  the  offer  and  agrees  to  be  bound  by 
the  contract  of  sale.  The  name  of  the  bid- 
der and  the  price,  in  that  calie,  were  written 
on  the  side  of  the  notice^  and  this  was  held 
to  be  a  good  memorandum ;  citing  Gwathney 
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r.  Cason,  74  N.  C.  6,  21  Am.  Rep.  484;  Mayer 
V.  Adrian,  77  N.  C.  83;  Browne  on  the  Stat- 
ute of  Frauds,  §  369;  3  Am.  &  Eng.  ESnc.  848 
and  849.  The  rule  is  thus  stated  In  29  Am. 
&  Eng.  Enc.  of  Law,  page  856:  "When  the 
statute  requires  the  memorandum  to  be 
'signed,'  it  is  immaterial  in  what  part  of  the 
Instrument  the  name  of  the  party  appears, 
whether  at  the  top,  in  the  middle,  or  at  the 
bottom  thereof,  if  applicable  to  the  whole  sub^ 
stance  of  the  agreement,  and  written  by  the 
party,  or  by  his  authority,  with  the  intention 
of  thereby  executing  the  same  as  a  binding 
obligation.  A  printed  name  upon  a  paper, 
which  is  delivered  under  circumstances  show- 
ing an  intention  to  regard  the  printed  name 
as  the  person's  own,  will  suffice,  as  will  an 
entry  in  a  book  containing  the  owner's  name 
at  the  top  of  the  page.  When  the  statute  re- 
quires that  the  memorandum  be  'subscribed,' 
the  signing  must  be  a  literal  one  at  the  end 
of  the  instrument  It  is  not  necessary  that 
the  signature  should  be  a  part  of  the  agree- 
ment itself.  It  is  sufficient  if  it  be  indorsed 
upon  it  as  a  notification  of  the  assent  of  the 
party,  or  if  it  be  written  in  a  letter  or  mem- 
ora/idum  which  refers  to  the  agreement.  The 
statute  does  not  require  that  both  parties 
shall  sign  one  paper  containing  the  contract. 
The  subscription  may  be  upon  separate  pa- 
pers, as  where  counterpart  memoranda  are 
made  and  signed  by  the  respective  parties, 
or  where  an  offer  in  writing  is  followed  by 
a  written  acceptance  of  the  same."  The  case 
of  Dickerson  v.  Simmons,  141  N.  G.  325,  53 
S.  E.  850  (opinion  by  Justice  Brown),  is  dis- 
tinguishable. There  no  sufficient  memoran- 
dum referring  to  the  written  notice  or  offer 
of  sale  was  made,  but  the  principle  herein 
stated  was  fully  recognized.  In  our  case,  the 
entry  on  the  notice  was  equivalent  to  an 
acceptance  of  the  offer  of  sale  at  the  price, 
and  as  much  so  as  if  the  acceptance  had  been 
expressed  in  explicit  terms  and  signed  by  the 
auctioneer,  as  agent  for  the  vendee.  It  is 
just  as  indicative  of  his  purpose  to  buy  upon 
the  terms  of  the  offer  and  at  the  amount  of 
the  bid,  as  was  the  entry  in  the  Proctor  Case, 
if  not  more  so.  But,  if  the  first  memorandum 
had  not  been  sufficient,  the  plaintiff  cannot 
profit  by  the  defect,  as  his  memorandum  is 
identical  with  it,  and  he  therefore  acquired 
no  right,  under  the  statute,  by  his  bid  and 
the  entry  of  the  auctioneer  upon  the  notice 
of  sale  to  call  for  a  deed. 

As  both  parties  signed  the  memorandum 
in  this  case,  the  mortgagee  having  signed  the 
notice,  which  was  witnessed  by  the  auction- 
eer, and  the  defendant  having,  within  the 
meaning  of  the  statute,  signed  the  memoran- 
dum by  his  agent,  duly  authorized,  it  is  un- 
necessary to  decide  another  question  in  re- 
gard to  what  is  a  sufficient  signing  of  the 
memorandum.  The  statute  says  it  must  be 
"signed  by  the  party  to  be  charged  therewith, 
or  by  some  other  person  by  him  thereto  law- 
fully authorized."  Commenting  on  this  part 
of  the  statute,  Mr.  Smith,  at  marginal  page 


96  of  his  work  on  Contracts,  says:  •The  sig- 
nature is  to  be  that  of  the  party  to  J)e  charg- 
ed, and  therefore,  though,  as  I  have  pointed 
out  to  you,  both  sides  of  the  agreement  must 
appear  in  the  writing,  it  is  not  necessary  that 
it  should  be  signed  by  both  the  parties;  it 
is  sufficient  if  the  party  suing  on  it  is  able  to 
produce  a  writing  signed  by  the  party  whom 
he  is  seeking  to  cfiarge.  And  such  a  writing 
signed  is  sufficient  to  satisfy  the  fourth  sec- 
tion, though  it  be  only  a  proposal  accepted 
by  parol  by  the  party  to  whom  it  is  made. 
The  person,  however,  who  seeks  to  enforce 
the  agreement  has  not  the  other  altogether 
at  his  mercy,  but  must  either  do,  or  be  ready 
to  do,  his  own  part  of  the  agreement,  before 
he  can  seek  performance  on  the  part  of  the 
person  who  has  signed."  Davis  v.  Martin^ 
146  N.  C.  281,  59  S.  B.  700;  Love  v.  Atkin- 
son, 131  N.  C.  544,  42  S.  B.  966. 

[4]  But,  while  the  memorandum  was  suf- 
ficient within  the  statute  of  frauds,  the  sale 
to  the  plaintiff  by  the  defendant  and  the  auc- 
tioneer was  invalid.  If  the  purchaser  at  an 
auction  sale  is  unable  or  refuses  to  comply 
with  his  bid  before  the  bidders  disperse,  the 
property  may  be  sold  without  a  fresh  adver- 
tisement, or  the  property  may  be  afterwards 
sold,  if  it  has  been  newly  advertised.  Dis- 
cussing this  subject,  it  is  said.  In  27  Cyc.  at 
page  1486,  that  the  bidder  is  liable  for  the 
amount  of  his  bid,  which  may  be  recovered 
in  a  proper  suit  against  him,  or,  if  he  Is  un- 
able to  comply  with  his  bid,  the  property  may 
be  put  up  for  sale  a  second  time.  This  may 
be  done  immediately,  if  the  purchaser's  re- 
fusal or  inability  is  clearly  manifested,  and 
the  necessity  of  advertising  a  second  time 
or  giving  new  notices  may  be  avoided  if  the- 
resale  is  made  on  the  spot  and  before  the  bid- 
ders disperse,  although  otherwise  there  must 
be  a  new  publication  and  evidence  of  the  trus- 
tee's or  mortgagee's  continuing  authority  to- 
make  the  sale.  It  is  no  valid  objection  to> 
such  a  resale  that  the  property  did  not  bring 
as  much  as  at  the  first  sale.  In  Barnard  y. 
Duncan,  38  Mo.  170,  90  Am.  Dec.  416,  the  very 
question  we  have  here  was  presented.  The 
bidder  had  refused,  after  the  sale,  to  accept 
the  deed  because  it  did  not  contain  covenants 
of  warranty,  and  with  reference  to  this  the 
court  said:  "Upon  the  refusal  to  accept  it, 
the  trustee  proceeded  at  once  to  put  up  the 
property  for  sale  again,  at  the  same  place, 
on  the  same  day,  without  readvertlsing  or 
any  new  notice,  and,  few  persons  being  pres- 
ent, the  property  was  resold  for  $25.  This- 
proceedlng  can  neither  be  Justified  nor  sus- 
tained. It  was,  in  practical  effect,  a  sale 
without  notice.  The  sale,  as  advertised,  had 
taken  place  several  days  before,  and  all  bid- 
ders had  departed.  Though  yet  within  the 
hours  mentioned  in  the  advertisement,  it  can- 
not be  considered  a  fair  and  valid  sale  pursu* 
ant  to  notice.  There  should  have  been  a  new 
publication  of  notice  for  another  day."  I# 
was  so  held  in  the  case  of  Dover  v.  Kennerly; 
38  Mo.  469,  the  following  being  the  headnote^ 
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wbich  fairly  states  the  substance  of  tbe  opin- 
ion: "Where  property  offered  for  sale  at  auc- 
tion by  a  trustee  in  a  deed  of  trust  is  knocked 
down  to  tbe  highest  bidder,  the  sale  may  be 
enforced  in  equity  in  a  suit  for  a  specific  per- 
formance, or  the  bidder  may  be  held  liable 
at  law  for  tbe  damages  sustained.  When  the 
purchaser  to  whom  the  property  is  struck  off 
at  a  trustee's  sale  at  auction  falls  to  com- 
plete his  purchase,  the  property  must  be  re- 
advertised  for  sale."  McGlung  v.  Trust  Com- 
pany, 137  Mo.  106,  38  S.  W.  678.  In  this  case 
It  appears  that  tbe  second  sale  was  made  aft- 
er the  bidders  bad  dispersed  and  without  any 
new  advertisement  The  trustee  and  auction- 
eer had  no  power  or  authority  from  the  mort- 
gagor to  release  tbe  first  bidder  and  sell  to 
tbe  second  bidder  for  a  less  price.  The  mort- 
gagor was  vitally  interested  in  this  transac- 
tion, as,  if  we  should  hold  that  the  second 
sale  was  valid,  he  would  lose  $325. 

[S,  (1  Jennings  was  bound  by  bis  bid,  and, 
as  we  have  seen,  it  could  have  been  enforced 
against  him  by  a  suit  in  equity,  now  a  civil 
action.  We  hold  tbe  second  sale,  which  was 
made  to  the  plaintiff,  to  be  invalid  for  the 
reasons  stated,  and  as  the  mortgagee  has  made 
a  deed  to  Jennings,  in  accordance  with  his 
bid,  for  tbe  full  amount  of  $1,500,  and  as  the 
mortgagor  has  assented  to  the  execution  of 
this  deed  by  receiving  tbe  balance  of  the  pur- 
chase money,  after  paying  the  debts,  costs, 
and  expenses,  we  think  Jennings  must  be  de- 
clared to  be  the  owner  of  tbe  land,  and  the 
plaintiff  is  not  entitled  to  recover  against  the 
mortgagor,  who  is  the  defendant  in  this  ac- 
tion, tbe  difference  between  bis  bid  and  the 
real  value  of  the  land,  according  to  bis  con- 
tention. It  can  make  no  difference,  so  far  as 
he  is  concerned,  whether  Jennings  acquired 
title  to  tbe  land  under  bis  bid  and  the  subse- 
quent deed  from  tbe  mortgagee,  for  it  is  suf- 
ficient to  decide  that  the  plaintiff  acquired 
no  right  or  title  by  virtue  of  bis  bid  at  tbe 
second  sale,  as  the  mortgagee  bad  no  power 
or  authority  to  sell  to  him. 

[7]  The  plaintiff  cannot  recover  upon  the 
ground  that  tbe  mortgagee  assumed  to  exer- 
cise a  power  to  sell  which  be  did  not  have, 
and  that  he  was  thereby  misled  or  deceived 
to  his  injury,  for  tbe  simple  reason  that  he 
bought  witb  full  knowledge  of  all  tbe  facts, 
and  as  be  is  presumed  to  know  the  law  he 
was  fixed  with  notice  of  the  fact  that  tbe 
mortgagee  did  not  have  the  power  to  sell  un- 
der the  circumstances,  and  therefore  be  was 
in  no  sense  defrauded.  In  Le  Roy  v.  Jacobo- 
sky,  136  N.  C.  443,  48  S.  B.  796,  67  L.  R.  A 
977,  Justice  Connor,  quoting  from  Reinbard 
on  Agency,  §  308,  and  other  authorities,  says: 
"  'If  tbe  party  with  whom  the  agent  has  con- 
tracted knew  that  the  agent  bad  no  autbori-. 
ty,  or  was  cognizant  of  all  tbe  facts  upon 
which  the  assumption  of  authority  was  based, 
as,  for  example,  wben  both  parties  labored 
under  a  mistake  of  law  witb  reference  to  tbe 


liability  of  the  principal,  tbe  agent  is  not  li- 
able, either  in  tort  or  upon  the  contract.* 
Newport  v.  Smith,  61  Minn.  277  [63  N.  W. 
734];  Baltzen  v.  Nicolay,  53  N.  Y.  467.  In 
Michael  v.  Jones,  84  Mo.  578,  the  justice  writ- 
ing for  tbe  court  says:  'But  I  am  satisfied 
that  under  tbe  best-considered  modem  deci- 
sions tbe  principle  invoked  by  tbe  plaintiff 
cannot  be  carried  to  such  an  extent.  Tbe 
true  rule,  I  think,  is  that,  as  to  the  liability 
of  tbe  principal,  the  fact  that  tbe  principal 
cannot  6e  held  is  no  ground  for  charging  the 
agent  with  liability.*  Ruffin,  J.,  in  Fowle  v. 
Kerchner,  supra  [87  N.  O.  49],  says:  *Tbe 
general  rule  is  that  whenever  a  party  assumes 
to  act  as  agent  for  another,  if  be  has  no 
authority,  or  if  be  exceeds  bis  authority,  he 
will  be  held  to  be  personally  liable  to  tb€< 
party  witb  whom  he  deals,  for  tbe  reason 
that  by  holding  himself  out  as  having  author- 
ity he  misleads  the  other  party  into  making 
the  agreement  But  the  rule  is  founded  upon 
the  supposition  ♦  ♦  •  that  the  want  of 
authority  is  unknown  to  the  other  party,  or, 
if  known,  that  tbe  agent  undertakes  to  guar- 
antee a  ratification  of  the  act,  and  wben  this 
wBii^t  of  authority  is  known,  and  it  is  clear 
that  tbe  agent  did  not  undertake  to  guaran- 
tee a  ratification,  it  results  that  the  agent  is 
not  personally  bound.*  **  In  this  case,  as  we 
have  indicated,  tbe  plaintiff  bad  full  notice 
of  tbe  situation,  and  will  be  held,  therefore, 
to  have  known  all  the  facts,  and  it  is  clear 
that  tbe  mortgagee  did  not  undertake  to  guar- 
antee a  ratification  by  the  mortgagor,  so  that 
tbe  essential  elements  of  a  warranty  as  to  the 
authority  of  the  defendant  to  sell  to  him  is 
lacking,  and  he  cannot  justly  claim  to  have 
been  deceived  or  defrauded.  There  is  there- 
fore no  error  in  the  case. 
No  error. 

(112  Va.  644) 

DAMRON   &   KELLY    v.    CITIZENS'   NAT. 
BANK  OF  CLINTWOOD. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

14,  1911.) 

Attaob3£ENT  (8  87*>—AFFiDAvrr— Sufficien- 
cy. 

Under  Code  1904,  §  2964,  which  requires 
affidavits  in  attachments  to  be  made  by  the 
plaintiff,  his  agent,  or  attorney,  affidavits  of 
attachment  in  favor  of  a  bank,  signed  by  in- 
dividuals ajB  vice  president  and  as  director, 
without  any  explanation,  are  insufficient ;  it 
not  appearing  on  the  face  of  the  affidavits  that 
such  officials  are  agents. 

^  [Ed.  Note.— For  other  cases,  see  Attachment, 
tJent.  Dig.  U  217-220;    Dec.  Dig.  §  87.*] 

Appeal  from  Circuit  Court,  Dickenson 
County. 

Attachment  by  the  Citizens'  National  Bank 
of  Clintwood  against  W.  C.  D.  Sutherland 
and  others,  in  which  Damron  &  Kelly  inter- 
vened as  subsequent  attaching  creditors, 
f^om  a  judgment  for  complainants,  interven- 
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era  appeal.    Reversed,  and  oomplainantB*  bill 
dismissed. 

Cbase  &  Daugberty,  for  appellants.  Skeen 
&  .Skeen  and  W.  H.  Rouse»  for  appellee. 

• 

HARRISON,  J.  This  is  an  appeal  from 
two  decrees  of  the  circuit  court  of  Dicd^enson 
county  in  two  chancery  causes  heard  together, 
which  were  attachments  in  equity,  sued  out 
by  the  appellee  bank  against  W.  C.  D.  Suther- 
land in  the  one  case,  and  against  W.  G.  D. 
Sutherland,  Lizzie  Sutherland,  and  Frances 
Vanover  in  the  other.  The  appellants,  J.  K. 
Damron  and  D.  G.  Kelly,  who  were  subse- 
quent attaching  creditors,  appeared  by  con- 
sent of  counsel  and  with  leave  of  court,  for 
the  purpose  of  moving  the  court  to  quash  the 
attachment  of  the  appellee  bank  in  each  case, 
upon  the  ground  that  the  affidavits  upon 
which  the  attachments  were  issued  did  not 
comply  with  section  2964  of  the  Code,  which 
requires  such  affidavits  to  be  made  by  the 
plaintiff,  his  agent,  or  attorney.  I^om  the 
two  decrees  overruling  the  motion  to  quash 
and  directing  a  sale  (^f  the  property  attached, 
this  appeal  has  been  taken. 

The  affidavit  in  one  case  was  made  by  G. 
G.  Childress,  who  signed  the  same,  *'G. .  G. 
Childress,  Vice  President ;"  ^  and  in  the  other 
case  the  affidavit  was  made  by  J.  H.  Long, 
who  signed  the  same  "J.  H.  Long,  Director." 
The  question  presented  Is  whether  either  the 
vice  president  or  director  of  a  bank  is  such 
an  agent  of  the  corporation,  in  contemplation 
of  the  attachment  laws,  as  to  authorize  either 
of  them,  by  virtue  of  his  office,  without  other 
authority,  to  make  the  required  affidavit. 

This  question  has  been  fully  discussed  and 
decided  by  this  court  in  the  case  of  Taylor 
V.  Sutherlin-Meade  Co.,  107  Va.  787,  60  S.  E. 
132,  where  It  is  held  that  an  attachment 
awarded  to  a  corporation  as  plaintiff,  based 
upon  the  affidavit  of  its  secretary  and  treas- 
urer, as  such  and  without  more,  cannot  be 
maintained.  The  principle  there  settled  is 
equally  controlling  iu  the  case  of  the  vice 
president  or  a  director  of  a  corporation. 
The  court  cannot  say,  as  a  matter  of  law,  in 
the  absence  of  averment,  that  the  term  "vice 
president"  or  "director"  necessarily  imports 
the  relation  of  agency  between  such  officer 
and  his  corporation,  within  the  intendment 
of  the  statute  laws  of  this  state,  which  re- 
quire the  affidavit  to  be  made  by  "the  plain- 
tiff, his  agent  or  attorney."  If  he  is  in  fact 
such  agent,  it  should  be  averred  In  the  affi- 
davit Attachment  laws  being  in  derogation 
of  the  common  law  and  harsh  in  their  appli- 
cation, substantial  compliance  with  their  re- 
quirements must  be  made  to  appear  on  the 
face  of  the  proceedings. 

Correct  practice  requires  the  affidavit  to 
aver  that  the  affiant  is  "the  plaintiff,  his  agent 
or  attorney,"  according  to  the  fact,  and  com- 
pliance with  the  rule  Imposes  no  undue  hard- 


ship upon  the  attaching  creditor.  In  the  case 
of  a  corporation,  it  can  appoint  as  many 
agents  as  it  pleases,  with  specific  authority 
to  make  such  affidavits. 

The  appellee  bank  having  failed  to  comply 
with  the  law  concerning  the  affidavits  upon 
which  its  attachments  were  issued,  we  are  of 
opinion  that  the  circuit  court  erred  in  over- 
ruling the  motion  of  the  appellants  to  abate 
the  same.  • 

The  decrees  complained  of  must  therefore 
be  reversed,  and  the  two  Mils. filed  by  the 
appellee  in  these  attaclunent  cases  will  be 
dismissed. 

Reversed. 

(112  Va.  644) 
WINGFIELD  V.  McGHEB  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

14,  1911.) 

1.  Equity  (§  71*)— Defenses— Laches. 

Mere  delay  in  bringing  an  action  is  not  al- 
ways laches  barring  it. 

[E>3.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §§  204-211;  Dec  Dig.  {  71.»] 

2.  Equity  (§  340*)--Pleading— Verification 
—Effect  as  to  proof— Responsiveness  of 
Answer. 

The  complaint  in  a  suit  to  subject  land  to 
the  payment  of  a  legacy  to  plaintiff  by  the  orig- 
inal owner  alleged  that  the  original  owner  de- 
vised the  land  to  his  daughters  and  devised  $800 
to  complainant  to  be  paid  bv  them,  which  was 
made  a  charge  upon  the  land :  that  the  daugh- 
ters conveyed  the  land  to  defendant  subject  to 
complainant's  claim,  and  that  complainant  had 
made  frequent  futile  d^nands  upon  defendant 
for  its  payment ;  that  the  land  is  the  only  estate 
out  of  which  the  legacy  can  be  satisfied,  and  the 
prayer  was  that  it  be  sold  and  the  proceeds  ajH 
plied  to  the  payment  of  the  legacy  and  for  fur- 
ther relief.  HeM,  that  an  allegation  of  the  an- 
swer, which  was  under  oath,  that,  if  complainant 
ever  had  any  claim  upon  the  realty,  it  was  set- 
tled during  the  lifetime  of  testators  daughters 
by  an  agreement  between  complainant  and  the 
daughters,  was  not  resj^onsive  to  the  bill,  but 
was  new  matter  in  avoidance  of  complainant's 
claim,  so  as  to  require  defendant  to  prove  such 
settlement  by  proof  other  than  the  sworn  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  §§  697-700 ;  Dec.  Dig.  {  340.*1 

3.  Wills  (§  733*)— Legacies— Disoharoe. 

The  requirement  of  a  will  that  a  legacy 
charged  upon  land  should  be  paid  as  soon  as 
Qonvenient  meant  that  it  should  be  paid  within 
a  reasonable  time  under  the  circumstances,  and 
not  that  it  should  never  be  paid,  or  not  paid  un- 
til after  the  death  of  the  devisees  of  the  land. 

[Ed,  Note.— B\)r  other  cases,  see  Wills,  Cent 
Dig.  §  1843 ;  Dec  Dig.  {  733.*] 

4.  Appeal  and  Error  (§  1036*)  —  Hariclsss 
Errort— Absence  of  Parties. 

A  decree  for  complainant  in  a  suit  to  have 
land  sold  to  satisfy  a  legacy  to  complainant 
which  was  a  charge  upon  it  should  not  be  re- 
versed because  of  the  failure  to  make  the  personal 
representatives  of  the  devisees  parties,  where 
there  was  no  demurrer  or  objection  below  on  that 
nound,  and  it  is  not  shown  that  such  devisees 
left  personalty  out  of  which  the  legacy  could  be 
paid,  even  if  It  would  be  liable  for  its  payment. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1036.*1 
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Appeal  from  Ctrcult  Ooart,  Appomattox 
Ckranty. 

8tilt  by  Mary  J.  McGhee  against  Alexander 
S.  Wlngfleld  and  others.  From  a  decree 
for  complainant,  defendant  named  appeals. 
Affirmed. 

The  bUl  alleged  that  complainant,  Mary  J. 
McOhee,  Is  the  daughter  of  Minervia  Linthi- 
cum,  and  granddaughter  of  Thomas  Wing- 
field,  who  died  about  the  year  1S49;  that 
the  said  Thqmas  Wingfleld  left  a  will;  that 
the  said  Thomas  Wingfleld  devised  to  his 
five  daughters,  Ann  H.  Wingfleld,  Martha 
W.  Wingfleld,  Jane  S.  Wooten,  Mary  G.  Bu- 
bank,  and  Betsy  Smith,  a  farm  containing 
250  acres;  that  to  your  oratrix,  Mary  J.  Lin- 
thicum,  granddaughter  of  the  testator,  he  de- 
vised the  sum  of  $300,  to  be  paid  by  the  said 
Ann  H.  Wingfleld,  Martha  W.  Wingfleld, 
Jane  S.  Wooten,  Mary  G.  Embank,  and  Betsy 
Smith,  which  was  made  a  charge  upon  the 
said  land ;  that  all  of  the  children  aforesaid 
of  the  testator  are  now  dead,  and  that  ora- 
trix and  A.  S.  Wingfleld  (the  defendant)  are 
the  only  children  surviving  the  said  daugh- 
ters of  the  testator;  that  the  said  Ann  H. 
Wingfleld,  Martha  W.  Wingfleld,  Jane  S. 
Wooten,  and  Mary  Q.  Bhibank  deeded  to  A« 
S.  Wingfleld  the  said  tract  of  land,  bearing 
date  on  the  18th  day  of  February,  1881, 
snbject,  however,  to  the  claim  of  the  oratrix ; 
that  oratrix  has  made  frequent  demands 
for  the  payment  of  this  claim  without  avail; 
that,  in  further  support  of  her  claim  she 
begs  to  file  herewith  the  letter  of  Jane  S. 
Wooten,  sister  of  your  oratrlx's  mother,  dat- 
ed January  25,  1864,  and  marked  "Ehchlbit 
B,"  in  which  the  admission  of  her  claim  is 
made  as  well  as  the  liability*  also  the  let- 
ter of  A.  S.  Wingfleld,  dated  February  28, 
1888,  and  marked  "Bxhibit  O,"  which  let- 
ter admits  a  claim  due  your  oratrix;  that 
the  said  tract  of  land  is  the  only  estate  out 
of  which  your  complainant's  debt  can  be 
made,  together  with  the  interest  thereon. 
Wherefore  complainant  prays  that  A.  S. 
Wingfleld  be  made  a  party  to  this  bill  and 
be  made  to  answer  the  same;  that  the  said 
real  estate  be  sold  and  the  proceeds  there- 
of be  applied  to  the  payment  of  said  claim, 
which  is  a  charge  as  aforesaid  on  said 
land,  and  any  residue  thereof  be  distributed 
among  the  x>artles  entitled  thereto;  and 
that  all  such  other  general  and  further  re- 
lief be  aflforded  your  complainant  as  the 
nature  of  her  case  shall  require  or  to  equity 
shall  seem  meet,  and  she  shall  ever  pray, 
etc 

H.  D.  Flood,  for  appellant  G.  B.  Caskie 
and  A.  H.  Clement,  for  appellees 

BUCHANAN,  J.  This  suit  was  brought 
by  the  appellee  Mrs.  Mary  J.  McGhee 
ngahist  the  appellant,  Alexander  •&  Wing- 
fleld, and  others,  to  subject  a  tract  of  land 
owned  by  him  to  the  payment  of  a  legacy 
of  $300,  which,  as  is  alleged,  was  a  charge 


upon  the  said  tract  of  land.  The  relief 
sought  was  granted,  and  from  that  decree 
this  appeal  was  taken. 

The  record  shows  that  Thomas  Wingfleld 
died  during  or  before  the  year  1856,  leav. 
ing  a  will  which  was. probated  in  the  county 
court  of  Appomattox  county  at  its  Novem- 
ber  term,  1856w  The  records  of  that  court 
were  destroyed  by  Are  in  the  year  1892, 
and  there  is  not,  it  seems,  a  complete  copy 
of  the  will  in  existence.  But  an  extract 
from  and  a  memorandum  of  the  contents  of 
the  will,  made  by  an  attorney  and  filed  with 
his  deposition  In  the  cause,  and  a  recital 
in  the  deed  under  which  the  appellant  ac- 
quired title  to  the  land  sought  to  be  sub- 
jected to  the  payment  of  the  legacy,  show 
that'  Thomas  Wingfleld,  by  his  said  will, 
devised  to  his  five  daughters  the  said  tract 
of  land,  and.  In  the  event  of  the  death  of 
any  of  them  without  lawful  issue,  her  in- 
terest in  the  property  devised  was  to  pass 
to  the  surviving  daughter  or  daughters,  and 
that  he  gave  a  legacy  of  $300  to  the  complain- 
ant, his  granddaughter,  then  Linthicum,  now 
McGhee,  to  be  paid  as  soon  as  convenient,  and 
which  was  made  a  charge  upon  the  liind  de- 
vised them.  In  the  year  1881  four  of  the 
daughters  of  the  testator,  one  of  them  having 
died  without  issue,  conveyed  the  land  to 
the  appellant  in  consideration  of  services 
rendered  and  to  be  rendered  in  supporting 
and  maintaining  them.  In  that  deed  It  is 
stated  that  they  acquired  title  to  the  land 
under  the  will  of  their  father,  and  that 
they  further  transferred  and  conveyed  to 
the  appellant  "aU  our  right,  title  and  in- 
terest in  and  to  the  $300  charged  upon  our 
farm  in  favor  of  Mary  J.  Ldnthicum,  which 
sum  has  never  been  paid,  and  which  is  to 
revert  to  us  in  case  the  said  Mary  J.  Ldnthi- 
cum dies  without  a  lawful  heir." 

In  the  year  1888  the  appellant,  in  reply 
to  a  letter  from  the  complainant,  wrote  to 
her  that  it  was  true  that  her  aunts,  one 
of  whom  was  his  mother,  had  conveyed  the 
land  to  him  for  the  purpose  of  compensat- 
ing him  for  providing  for  the  grantors  dur- 
ing their  lives,  but  with  no  intention  what- 
ever of  depriving  her  of  her  legacy,  and  ex- 
pressing a  willingness  to  cut  off  a  part  of  the 
land  to  satisfy  her  legacy,  or  to  do  the  best 
he  could  towards  paying  it  in  money. 

The  first  error  assigned  is  that  the  trial 
court  erred  in  not  sustaining  the  defense 
based  upon  the  laches  of  the  complainant  in 
asserting  her  claim. 

It  is  true  that  her  right  accrued  nearly 
a  half  century  ago,  but  it  clearly  appears 
from  the  admissions  of  the  devisees  of  the 
land  upon  which  it  was  charged  that  the 
legacy  was  still  due  and  unpaid,  and  was 
fully  recognized  in  the  year  1881  when  they 
conveyed  the  land  to  the  appellant,  and  its 
validity  as  an  existing  liability  upon  the 
land  is  distinctly  admitted  by  the  appellant 
in  his  letter  to  the  complainant  in  the  year 
1888. 
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It  further  appears  that  the  parties  whose 
duty  It  was  to  pay  the  legacy  were  closely 
related  to  the  complainant,  that  the  devisees 
were  poor  and  afflicted,  and  never  financially 
able  to  pay  it  without  a  sale,  In  whole  or  in 
part,  of  the  land  upon  which  it  was  charged, 
and  there  is  no  pretense  that  the  appellant 
ever  paid  anything  on  account  of  it 

[11  Mere  delay  is  not  always  to  be  con- 
sidered laches.  Jameson  v.  Rlxey,  94  Va.  347, 
26  S.  E.  861,  64  Am.  St  Rep.  726.  If  the 
facts  and  circumstances  already  adverted  to 
do  not  fully  explain  the  complainant's  delay 
in  asserting  her  claim,  it  satisfactorily  ap- 
pears that  her  legacy  has  never  been  aban- 
doned or  paid,  and  that  no  injustice  will  re- 
sult to  any  one  from  subjecting  to  its  pay- 
ment the  land  upon  which  it  is  charged. 

The  answer  of  the  appellant,  which  was  un- 
der oath,  after  denying  that  the  complain- 
ant's legacy  was  a  charge  upon  the  land,  con- 
tains the  following  allegation:  *'But,  If  the 
complainant  ever  had  any  claim  upon  the 
said  real  estate,  respondent  alleges  and  charg- 
es that  this  claim  was  settled  years  ago,  and 
during  the  lifetime  of  the  survivors  of  the 
said  five  daughters,  and  that  a  full  and  com- 
plete settlement  was  then  arranged  and  en- 
tered into  between  the  complainant,  on  the 
one  hand,  and  the  survivors  of  the  five 
daughters,  on  the  other  hand,  satisfactory  to 
both  parties,  which  completely  and  entirely 
settled  the  demand  of  the  complainant." 

The  appellant  introduced  no  evidence  of 
any  such  agreement  and  settlement,  but  his 
contention  is  that  the  statement  In  his  an- 
swer was  under  oath  and  responsive  to  the 
allegations  of  the  bill,  which  did  not  waive 
answer  under  oath,  and  was,  therefore,  con- 
clusive evidence  that  the  legacy  had  been 
settled,  as  set  out  in  the  answer,  and  that 
the  trial  court  erred  in  not  so  holding. 

[2]  The  statement  in  the  answer  was  not 
responsive  to  any  allegation  of  the  bill,  but 
set  up  new  matter  in  avoidance  of  the  com- 
plainant's claim.  The  burden  was  therefore 
on  the  appellant  to  prove  such  agreement  and 
settlement  by  independent  proof.  It  is  well 
settled  that  where  the  answer  is  not  respon- 
sive to  the  bill,  or  sets  up  afl3rmative  allega- 
tions of  new  matter  In  avoidance  of  the  com- 
plainant's demand,  and  is  replied  to,  the  an- 
swer is  of  no  avail  as  evidence  in  respect  to 
such  allegations,  and  the  respondent  is  as 
much  bound  to  establish  the  allegations  by 
independent  testimony  as  the  complainant  is 
to  sustain  his  bill.  Vathir  v.  Zaue,  6  Grat 
246,  261;  Seitz  v.  Mitchell,  94  U.  S.  580,  24  L. 
Ed.  179;  1  Daniel's  Ohy.  Pr.  844,  note;  1 
Barton's  Chy.  Pr.  419. 

It  is  also  insisted  by  the  appellant  that,  in- 
asmuch as  the  complainant's  legacy  was 
made  payable  when  or  as  soon  as  it  was  con- 
venient for  the  devisees  of  the  land  to  pay  It 
It  was  never  a  charge  upon  the  land,  since 


they  were  poor  and  afflicted  and  never  able 
to  pay  it  or,  If  it  was  payable  at  all,  it  was  not 
payable  until  after  the  death  of  the  devisees. 

[3]  Neither  of  these  contentions  can  be 
sustained.  The  requirement  that  the  legacy 
should  be  paid  when  or  as  soon  as  convenient 
meant  that  it  was  payable  in  a  reasonable 
time,  under  all  the '  circumstances  of  the 
case,  and  not  that  it  should  never  be  paid 
or  not  paid  until  after  the  death  of  the  devi- 
sees. See  Chichester  v.  Vass,  1  Munf.  98, 
4  Am.  Dec,  531;  Howes'  Ex'rs  v.  Woodruff, 
21  Wend.  (N.  Y.)  640,  642;  Lewis  v.  Tipton, 
10  Ohio  St  88,  76  Am.  Dec.  498 ;  Barnett  v. 
Bullett  11  Ind.  310. 

[4]  It  is  also  Insisted  that  the  decree  ap- 
pealed from  is  erroneous  because  the  per- 
sonal representatives  of  the  devisees  of  the 
land  were  not  made  ^parties  to  the  suit 
There  was  no  demurrer  to  the  bill  nor  ob* 
Jection  made  in  the  trial  court  on  that 
ground.  There  is  no  suggestion  that  these 
devisees  left  any  personal  estate  out  of 
which  the  complainant's  legacy  could  be  paid, 
even  if  their  personal  estate,  under  the  facts 
disclosed  by  the  record,  would  be  liable  for 
its  payment  We  do  not  think  that  the  de- 
cree should  be  reversed  on  that  account. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decree  appealed 
from  to  the  prejudice  of  the  appellant*  and 
that  it  should  be  affirmed. 


(136  Ga.  791) 
RAMEY  V.  CONEY,  LOVEJOY  &  CO, 

(Supreme  Court  of  Georgia.     Sept  22,   1911.) 

(Syllabus  by  the  Court.) 

Admission  of  Evidence  —  Instructions  — 
Sufficiency  of  Evidence  —  Refusal  of 
New  Trial. 

There  was  no  error  in  the  admission  of 
evidence.  The  instructions  to  the  jury  upon 
which  error  was  assigned  were  not  subject  to 
the  exceptions  taken  thereto ;  nor  did  the  court 
err  in  merely  failing  to  explain  to  the  jury  the 
meaning  of  **the  burden  of  proof,"  or  of 
"ground  for  reasonable  suspicion,  nor  in  mere- 
ly failing  to  instruct  the  jury  as  complained  of. 
The  verdict  was  not  without  evidence  to  sup- 
port it^  and  the  trial  judge  did  not  abuse  his 
discretion  in  refusing  to  grant  a  new  trial. 

Error  from  Superior  Court,  Pulaski  Conn* 
ty;   J.  H.  Martin,  Judge. 

Action  between  Q.  W.  Ramey  and  Coney, 
Lovejoy  &  Company.  From  the  judgment, 
Ramey  brings  error.    Affirmed. 

Howard  E.  Coates  and  Payne,  Little  & 
Jones,  for  plaintiff  in  error.  M.  H.  Boyer 
and  Anderson,  Felder,  Rountree  &  Wilson, 
for  defendant  in  error. 

FISH,  a  J.     Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justlcoi 
concur. 
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(136  Ga.  780) 

6ROOAN  et  al.  T.  DARNELL  et  aL 

(Supreme  Court  of  Georgia.    April  14»  191L) 
fSyUahui  hy  the  Court.) 

DSHUBRER  TO   INTBRVENTION. 

There  was  no  error  in  sustaining  the  demur- 
to  the  intervention  of  the  plaintiffs  in  error. 


ESrror  from  Superior  Court,  Dawson  Coun- 
ty;  J.  J.  Klmaey,  Judge. 

Action  between  Minerva  Orogan  and  oth- 
ers and  J.  J.  Darnell  and  others.  From  the 
Judgment,  Grogan  and  others  bring  error. 
Affirmed. 

H.  H.  Perry  and  Charters  &  Charters,  for 
plaintiffs  in  error.  Geo.  K.  Looper,  O.  J. 
Lilly,  Luther  Roberts,  and  C.  W.  Bond,  for 
defendants  in  error. 

BECK,  J.  Judgment  afBrmed.  All  tlie 
Justices  concur. 


(136  Oa.  799) 

KEY  V.  STATE. 

(Si^reme  Court  of  Georgia.    Sept.  22,  1911.) 

f Syllabus  hy  the  Court.) 

Review  on  Appeal. 

There  bein^  no  complaint  that  any  error  of 
law  was  committed  on  the  trial,  and  the  evidence 
being  sufficient  to  support  the  verdict,  there  was 
no  error  in  overruling  the  motion  for  new  trial. 

Error  from  Superior  Court,  Webster  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Johnie  Key  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

G.  Y.  Harrell,  J.  F.  Souter,  and  M.  A. 
Walker,  for  plaintiff  in  error.  J.  R.  Wil- 
llums,  Sol.  Gen.,  and  H.  A.  Hall,  Atty.  Gen., 
for  the  State. 

ATKINSON,  J.     Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 

(136  Ga.  79S) 

DAVIS  V.  STATE. 

(Supreme  Court  of  Georgia.     Sept.  22,  1911.) 

(SyUahus  hy  the  Court.) 

1.  Criminal  Law  ({  790*)  —  Instructions — 

Binding  Effect. 

Upon  the  trial  of  one  charged  with  the 
offense  of  murder,  the  court  did  not  err  in  in- 
structing the  j\\Tv  as  follows:  '*You  will  ac- 
cept as  correct,  for  your  guidance  in  making 
up  your  verdict,  the  law  as  I  shall  give  it  to 
you  in  charge;'*  and  "Having  applied  the  law 
to  the  evidence  as  you  shall  find  it  to  be,  you 
may  render  such  verdict  as  the  law  demands  at 
your  hands.**  Ridenhour  v.  State,  75  Ga.  382 
(4):  Malone  v.  State,  77  Ga.  767  (2);  Berry 
T.  State,  105  Ga.  688  (3),  31  S.  E.  592. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Dec  Dig.   §  790.*1 


2.  Criminal  Law  (§  790*)— Dutibs  of  Jury. 

The  court  did  not  err  in  failing  to  charge 
that  "on  the  trial  of  all  criminal  cases  the  jury 
shall  be  the  judges  of  the  law  and  facts.*' 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  §  790.*] 

3.  Sufficiency  of  Evidence. 

The  verdict  was  supported  by^  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;   Frank  Park,  Judge. 

Andrew  Davis  was  convicted  of  homicide, 
and  brings  error.    Affirmed; 

W.  D.  Sheffield,  for  plaintiff  in  error.    W 
B.  Wooten,  Sol.  Gren.,  F.  A.  Hooper,  and  H. 
A.  Hall,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(136  Ga.  842) 
FUSSELL  V.  STUBBS  et  al. 
(Supreme  Court  of  Georgia.     Sept  25,  1911.) 

(Syllabus  hy  the  Court,) 

Sufficiency    of    Evidence  —  Direction    of 
Verdict— Affirmance  on  Condition. 

Under  the  rulings  announced  in  Osteen  v. 
Wynn,  131  Ga.  209,  62  S.  B.  37,  127  Am.  St. 
Rep.  212,  the  evidence  demanded  a  verdict  for 
the  plaintiffs  for  the  premises  in  dispute. 

(a)  There  was  no  evidence  authorizing  the 
direction  of  a  verdict  for  $40  as  mesne  profits. 

(b)  The  judgment  of  the  court  below  is  af- 
firmed, provided  the  defendant  in  error,  within 
20  days  from  the  filing  of  the  remittitur  from 
this  court  in  the  office  of  the  clerk  of  the  court 
below,  will  write  off  from  the  verdict  and  judg- 
ment the  recovery  for  mesne  profits.  If  this  is 
not  done,  the  judgment  of  the  court  below  is 
reversed,  and  a  new  trial  is  granted. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;   U.  V.  Whipple,  Judge. 

Action  by  J.  A.  Stubbs  and  others  against 
W.  B.  Fussell.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Affirmed  on  condi- 
tion. 

M.  B.  Cannon  and  J:  L.  Bankston,  for 
plaintiff  in  e^ror.  E.  H.  Williams  and  Hal 
Lawson,  for  defendants  in  error. 

HOLDEN,  J.  Judgment  affirmed,  on  con- 
dition. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(136  Ga.  845) 
WALLACE  et  al.  v.  AIKEN  et  aL 
(Supreme  Court  of  Georgia.     Sept.  26,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Nayioable  Waters  (I  36*)— Land  Under 
Water— Title— Evidence. 

The  controversy  as  to  ownership  of  the 
shore  between  high-water  and  low-water  .marks, 
not  involving  the  question  of  the  permission  to 
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baild  a  wharf  tinder  federal  statutes,  the  grant 
of  a  license  to  build  a  wharf,  issued  by  the  Sec- 
retary of  War  to  one  of  the  rival  claimants  of 
land,  was  not  admissible  in  evidence  as  tending 
to  show  title  in  such  claimant. 

[Ed.  Note.— For  other  eases,  see  Navigable 
Waters,  Dec.  Dig.  §  36.*] 

2.  Exclusion  of  Evidence. 

If  certain  plats  and  grants  from  the  state, 
which  were  offered  in  evidence,  would  have 
been  admissible  if  accompanied  by  adminicular 
proof,  under  the  facts  disclosed  by  this  record, 
their  rejection  constituted  no  such  error  as  to 
require  a  reversal. 

3.  Appeal  and  Ebbob  (8  477*)— -Stat  of  Pbo- 
ceedings. 

On  the  hearing  of  an  application  for  in- 
terlocutory injunction,  the  presiding  judge  hav- 
ing denied  such  injunction  in  part,  and  this 
court  having  reversed  the  judgment,  and  a 
further  hearing  having  been  had  upon  substan- 
tially the  same  evidence,  together  with  certain 
additional  evidence  and  amended  pleadings,  and 
when  this  court  passed  upon  the  case,  under 
such  facts  and  under  the  evidence  introduced  on 
the  second  hearing,  which  was  brought  on  by 
a  petition  to  make  the  judgment  of  this  court 
the  judgment  of  the  court  below  and  grant  the 
injunction,  which  had  been  denied,  there  was 
no  abuse  of  discretion  as  a^^ainst  the  defendant 
in  granting  the  partial  injunction,  which  was 
granted  to  remain  of  force  until  a  full  deter- 
mination of  the  rights  of  the  parties  upon  the 
final  hearing.  See  the  case  of  Aiken  v.  Wal- 
lace, 134  Ga.  873,  68  S.  E.  937. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  477.*] 

Error  from  Superior  Court,  Glynn  County; 
C  B.  Conyers,  Judge. 

Action  by  T.  D.  Aiken  and  others  against 
Mrs.  Bena  Wallace  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Boiling  Whitfield  and  A.  D.  Gale,  for 
plaintiffs  in  error.  Harry  F.  Dunwody  and 
D.  W.  KrauBS,  for  defendants  in  error. 

BECK,  J.  Judgment  afilrmed.  All  the 
Justices  concur. 


<136  Oa.  788) 

SOUTHERN    COTTON   MILLS    v.    RAGAN 

et  aL 

COOPER  et  al.  v.  PARSONS  et  aL 

{Supreme   Court   of  Georgia.     Aug.   22j^l911. 
Motion  for  Rehearing  Denied  Sept  22, 

1911.) 

(Syllahus  ly  the  Court.) 

1.      CORPOBATIONS  (§  482*)— MOBTOAOES— FOBK- 

CLosuBB— Validity  of  Degbbb. 

Whether  or  not  a  hank  waa  authorized  hy 
its  charter  to  act  as  .a  trustee  for  bondholders 
secured  by  a  mortgage,  this  did  not  authorize 
decrees,  rendered  in  an  equitable  proceeding  to 
foreclose  the  mortgajge,  to  be  treated  as  nulli- 
ties, at  the  instance  of  a  person  who  took  a 
conveyance  under  a  sale  by  receivers  appointed 
in  such  case. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  482.*] 


2.  APPOINTBfENT     OF     ReCEIVEBS— CANCELLA- 
TION OF  Conveyance— AccoTJNTiNO. 

Under  the  pleadings  and  evidence,  there 
was  no  error  in  refusing  to  appoint  a  receiver 
under  the  petition  filed  by  the  grantee  from  the 
r^eceivers,  which  sought  to  have  the  conveyance 
canceled  and  to  have  an  accounting. 

3.  COBPOBATIONS     ({     560*)— MOBTQAGES— RX- 
CEIVEBS. 

A  corporation  issued  bonds  and  executed 
a  mortgage  to  secure  them.  Under  an  equita- 
ble petition  filed  by  the  trustee  named  in  the 
mortgage  the  property  of  the  mortgagor  was 
placed  in  the  hands  of  receivers,  and  a  decree 
of  foreclosure  was  entered.  The  reoeiveis  sold 
at  private  sale  the  property  covered  by  the 
mortgage,  and,  upon  confirmation  by  the  courtt 
made  a  deed  and  delivered  the  property;  the 
grantee  payinur  bq  amount  in  cash,  giving  a 
certain  note  to  the  receivers  for  another 
amount,  and  assuming  the  payment  of  the 
bonds  and  buying  subject  to  the  mortgage. 
Held,  that  the  directors  of  the  mortgagor  had 
no  such  title  or  interest  as  authorized  them  to 
file,  in  their  own  names  as  directors,  a  petition 
to  enforce  the  contract  of  purchase  from  the 
original  receivers  or  to  seek  to  foreclose  the 
mortgage,  and  to  have  new  receivers  appointed 
to  take  charge  of  the  property  sold. 

[Ed.  Note.— For  other  cases,  see  Corporations* 
Dec.  Dig.  9  560.*] 

4.  COBPOBATIONB     ((     560*)-^MOBTaAGES— RE- 
CEIVEBS. 

It  was  accordingly  erroneous  to  appoint  re- 
ceivers under  an  equitable  x>etition  so  filed,  over 
objection  of  the   purchasers. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  §  660.*] 

6.   COBPOBATIONS     ({     558*)— MOBTQAQES— RE- 
CEIVERS.      . 

Under  the  facts  of  this  case,  snch  appoint- 
ment, upon  a  petition  filed  solely  b^  the  direc- 
tors of  the  mortgagor  in  their  individual  names 
as  directors,  was  erroneous,  although  the  bond- 
holders and  the  trustee  were  named  as  defend- 
ants along  with  the  purchasers  at  the  receiv- 
ers* sale,  and  some  of  the  defendant  bond- 
holders, under  the  name  of  interveners,  and  the 
trustee,  joined  in  the  prayer  for  a  receiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  {  55&*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  J.  H.  Martin,  Judge. 

Actions  between  the  Southern  Cotton  Mills 
and  T.  B.  Ragan  and  others,  receivers,  and 
between  J.  C.  Cooper  and  others  and  W.  N. 
Parsons  and  others.  From  the  Judgments, 
writs  of  error  were  sued  oul^  Judgment  af- 
firmed in  first  case^  and  reversed  in  the  sec- 
ond. 

Robt  Ia  Berner,  J.  R.  Cooper,  and  M.  H. 
Boyer,  for  plaintiffs  in  error.  W.  L.  ft  War- 
ren Grice,  Hardeman,  Jones,  Callaway  A 
Johnston,  and  Jno.  P.  Ross,  for  defendants 
in  error. 


LUMPKIN,  J.  Judgment  afitaned  in  the 
first  entitled  case,  and  reversed  in  the  sec- 
ond. All  the  Justices  concur,  except  BDOEI, 
J.,  absent 
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COLEMAN  et  aL   t.  BOARD   OF   EDUCA- 
TION OF  EMANUEL  COUNTY 

et  al. 

(Sapieme  Court  of  Georgia.     Sept.  25,  1911.) 

(SyOabuM  by  the  Court,) 
L  Appkal  and  Ebbor  (§  827*)— Pabtisb— Ds- 

FENDANTS   IN   EBBOB. 

Civil  Code  1910,  i  1534,  provides  for  an 
election  to  be  held  in  any  countj^to  determine 
whether  or  not  there  shall  be  local  taxation 
therein  to  supplement  the  public  school  fund 
received  from  the  state  by  such  county,  and 
proTides  that  the  returns  of  any  election  held 
shall  be  made  to  the  ordinary  of  the  county, 
who  shall  declare  the  result,  and  further  pro- 
vides: **If  the  election  is  carried  for  local  tax- 
ation, the  ordinary  or  board  of  county  conunia- 
sioners,  whichever  levies  the  county  tax,  shall 
levy  a  local  tax  as  recommended  by  the  county 
board  of  education  upon  all  tlie  property  of 
the  county,  not  to  exceed  one-half  of  one  per 
cent"  An  election  was  held  in  Emanuel  coun- 
ty tinder  the  provisions  of  this  section,  and  the 
ordinary  declared  the  result  to  be  in  favor  of 
local  taxation.  The  plaintiffs  in  error,  tax- 
payers of  the  county,  brought  suit  against  the 
county,  its  board  of  education,  and  its  board  of 
roads  and  revenue  commissioners,  alleging, 
amon^  other  things,  that  the  vote  at  the  elec- 
tion in  one  precinct  of  the  county  should  not 
have  been  counted  in  consolidating  the  returns 
and  declaring  the  result  of  the  election,  because 
the  election  therein  was  held  at  a  place  other 
than  a  lawfullv  established  precinct,  and  that 
the  exclusion  of  such  vote  would  have  worked  a 
change  in  the  result  of  the  election.  Complain- 
ants prayed  "that  the  court  inquire  into  the 
legally  of  said  election,  and  into  the  truth  of 
all  complaints  herein  made,  and  that  the  re- 
turns be  counted,  and  that  the  court  inquire 
into  all  errors  alleged,  and  decide  whether  said 
tax  can  be  legally  and  constitutionally  levied 
upon  the  property  of  petitioners  and  all  other 
citizens  of  said  count;^  similarly  situated/'  and 
for  an  injunction  a^nst  the  collection  of  any 
tax  by  reason  of  said  election,  and  for  general 
relief.  Upon  the  trial  of  the  case  the  court 
directed  a  verdict  in  favor  of  the  defendants, 
and  the  plaintiffs  excepted.  The  bill  of  ex- 
ceptions designates  as  the  defendants  therein 
"IBoard  of  Education  of  Emanuel  County  et 
al."  The  acknowledgment  of  service  was  by 
named  persons,  "Attys.  Deft,  in  Error.*'  Held, 
that  the  county,  at  least,  was  a  necessary  par- 
ty to  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  9  327.*] 

2.  Exceptions,  Bill  of  (§  58*)  —  Pabties — 

Designation— "Et  Al." 

Under  the  former  rulings  of  this  court 
prior  to  the  act  approved  August  21,  1911  (Acts 
1911,  p.  149),  the  abbreviation  "et  al.,"  when 
occurring  in  a  bill  of  exceptions  after  the  name 
of  a  party  therein  designated,  cannot  be  held 
to  include  any  other  person  who  figured  as  a 
party  in  the  trial  court;  and  an  acknowledg- 
ment of  service  for  "defendant  in  error,"  or  for 
"defendants  in  error,"  does  not  cover  any  per- 
son who  was  not,  at  the  time  such  acknowledg- 
ment was  entered  upon  the  bill  of  exceptions, 
actually  named  or  designated  therein  as  a  party 
defendant  in  error.  Orr  v.  Webb,  112  Qa. 
806-^808,  88  S.  El  98. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Dec  Dig.  9  58.*] 

8.  Appeal  and  Ebbob  ({  886*)  —  Pabtibs — 
Statutobt  Pbovisionb. 

If  the  fourth  and  fifth  sections  of  the  act 
approved  August  21,  1911,  have  any   applica- 


tion to  a  case  argued  in  this  court  before  its 
passage,  no  motion  has  been  made  to  make  the 
county  a  party  to  the  bill  of  exceptions  as  one 
of  the  defendants  in  error  therein,  in  accord- 
ance with  the  provisions  of  the  fifth  section  of 
the  act. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  336.*] 

4.  Appeal   and   Ebbob   ({  836*>— Dismissal 
OF  Wbit  of  Ebbob^Gbounds. 

The  board  of  education  of  Emanuel  county 
being  the  only  party  defendant  in  error  to  the 
bill  of  exceptions,  the  motion  to  dismiss  the 
writ  of  error  because  of  this  fact  must  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t9  1868-1876;  Dec.  Dig.  § 
336.*J 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Suit  by  J.  C.  Coleman  and  others  'against 
the  Board  of  Education  of  Emanuel  County 
and  others.  Judgment  for  defendants,  and 
plaintiffs  bring  error.  Writ  of  error  dis- 
missed. 

Saffold  &  Larsen,  for  plaintiffs  in  error. 
R.  L.  Gamble  and  Williams  &  Bradley,  for 
defendants  in  error. 

HOLDEN,  J.    Writ  of  error  dismissed. 

BE#CE,  J.,  absent.  The  other  Justices  con- 
cur. 


(136  Oa.  797) 

MACON  RY.  ft  LIGHT  CO.  t.  MAYOR, 
ETC.,  OF  CITY  OF  MACON. 

(Supreme  Court  of  Georgia.     Sept.  22,  1911.) 

(Byllahut  hif  the  Court.) 

1.  Taxation  (§  200*)— Constitutional  Ijaw 
(§  137*)  —  Exemption  from  Taxation  — 
Stipulations  in  Obdinance. 

On  September  16,  1902,  the  municipal  au- 
thorities of  the  city  of  Macon  adopted  an  or- 
dinance providing  lor  the  consolidation  of  the 
Consolidated  Street  Railway  Company,  the  Ma- 
con Railway  &  Light  Company,  and  the  Metro- 
politan Street  Railroad  Company.  The  consol- 
idated company  provided  for  by  the  ordinance 
subsequently  had  its  name  changed  to  that  of 
the  Macon  Railway  &  Light  Company.  The 
ordinance  granted  to  the  consolidated  company 
certain  riprhts  and  privileges  as  to  the  exercise 
of  its  busmess  in  the  city,  and  provided  for  cer- 
tain things  to  be  done  by  the  company.  The 
company  accepted  the  ordmance,  complied  with 
all  of  its  obligations  thereunder,  and  in  accord- 
ance with  its  terms  operated  a  street  railway 
and  an  electric  lighting  plant  in  the  city.  The 
ordinance  stipulated  that  from  January  1,  1914, 
a  designated  per  cent,  of  the  yearly  gross  re- 
ceipts of  the  consolidated  company  should  be 
paid  into  the  treasury  of  the  city,  and  that  "the 
percentage  of  the  gross  receipts  herein  provided 
to  be  collected  shall  be  in  lieu  of  all  license,  oc- 
cupation, or  special  tax  or  taxes,  but  shall  not 
at  any  time  be  considered  to  Interfere  with,  or 
in  any  wise  prevent,  the  collection  of  the  ad 
valorem  tax  upon  all  of  the  property  of  said 
companv,  as  all  other  property,  real  and  per* 
sonal,  in  the  city  of  Macon,  is  taxed,**  etc. 
Held,  that  the  stipulation  in  the  ordinance  that 
the  payment  of  the  percentage  of  the  gross  !«- 
ceipts  of  the  consolidated  company,  as  provided 
for  in  the  ordinance,  "shall  be  in  lieu  of  al) 
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license,  occupation,  or  special  tax  or  taxes/' 
did  not  cover  a  tax  on  the  franchise  of  the  con- 
solidated company,  as  provided  for  by  the  act 
of  the  General  Assembly  approved  December 
17,  1902  (Acts  1902,  p.  37),  nor  purport  to  ex- 
clude the  right  of  the  city  to  collect  a  tax  on 
the  franchise  of  the  consolidated  company. 
Such  tax  on  franchise  is  neither  licens<>  nor  oc- 
cupation nor  special  tax.  The  ordinance  ex- 
{)ressly  provided  in  this  connection  that  the  col- 
ection  of  the  named  percentage  of  the  yearly 
gross  income  of  the  company  "shall  not  at  any 
time  be  construed  to  interfere  with,  or  in  any 
wise  prevent,  the  collection  of  the  ad  valorem 
tax  upon  all  of. the  property  of  said  company, 
as  all  other  property,  real  and  personal,  in  the 
city  of  Macon  is  taxed." 


(a)  Accordingly,  the  act  of  the  General  Aa- 
imbly  of  1902,  above  referred  to,  did  not  im- 
pair the  obligation  of  the  contract  as  embraced 


semi 


m   the  ordinance  accepted   by  the  consolidated 
company. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  §  200  ;♦  Constitutional  Law,  Cent. 
Dig.  §  354 ;    Dec.  Dig.  §  137.*] 

2.  Taxation    (8    200*)— Exemptions— Effect 
OF  Ordinance— Construction  by  Parties. 

The  language  of  the  ordinance,  stipulating 
that  the  payment  by  the  consolidated  company 
of  a  given  percentage  of  its  yearly  gross  re- 
ceipts should  "be  in  lieu  of  all  license,  occupa- 
tion, or  special  tax  or  taxes^"  being  clear  and 
unambiguous,  and  there  being  no  suggestion 
that  anything  was  omitted  therefrom  by  fraud, 
accident,  or  mutual  mistake,  it  was  not  compe- 
tent for  the  mayor  and  council  of  the  city  of 
Macon,  on  November  26,  1907,  to  put  a  differ- 
ent binding  construction  on  such  ordinance,  in 
the  respect  indicated,  by  adopting  a  report  of 
the  then  finance  committee  of  the  council  to  the 
effect  that,  "in  the  matter  of  the  petition  of  the 
Macon  Railway  &  Light  Company,"  the  com- 
mittee had  before  it  the  members  of  the  council 
making  the  contract  with  the  company  in  Sep- 
tember, 1902,  "and  it  appeared  from  their  tes- 
timony that  it  was  the  intention  of  the  contract 
that  the  percentage  on  the  gross  receipts  to  be 
paid  by  the  company  shall  be  in  lieu  of  all 
special  tax  or  taxes,  and  that  the  special  fran- 
chise tax,  afterwards  imposed  by  the  Legisla- 
ture, was  intended  and  was  actually  included 
in  this  exception;  [and]  we  recommend  that 
the  city  demand  only  the  ad  valorem  taxes  and 
said  percentage  on  gross  receipts,  and  that  the 
city  has  no  right  to  collect  any  special  fran- 
chise tax  under  the  terms  of  the  original  con- 
tract, and  that  the  settlement  of  their  taxes  be 
made  in  accordance  with  this  report.  When  a 
subsequent  council  ordered  the  collection  of  the 
franchise  tax,  as  provided  by  the  act  of  the 
General  Assembly  of  1902,  the  adoption  of  such 
reportj  as  exhibited  by  the  ordinance  in  the  re- 
spect indicated,  could  not  prevent  the  collection 
of  such  tax.  See,  in  this  connection,  City  of 
Fitzgerald  v.  Witchard,  130  Ga.  552,  61  S.  E. 
227,  16  L.  R,  A.  (N.  S.)  519;  Horkan  v.  City 
of  Moultrie,  136  Ga.  561,  71  S.  E.  785. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  §  200.*] 

3.  Directed    Verdict  —  Refusal    of    New 
Trial. 

In  view  of  the  above  rulines.  the  verdict 
directed  by  the  court  was  demanded,  and  there 
was  no  error  in  refusing  to  grant  a  new  trial. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  between  the  Macon  Railway  & 
Light  Company  and  the  Mayor  and  Council 
of  the  City  of  Macon.  From  the  judgment, 
the  Railway  &  Light  Company  brings  er- 
ror.   Affirmed. 


Ellis  &  Jordan  and  Guerry,  Hall  &  Rob- 
erts, for  plaintiff  in  error.  Lane  &  Park,  for 
defendants  in  error. 

FISH,  C.  J.    Judgment  affirmed 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(9  Ga.  App.  760) 

KENNEDY  v.  MAYOR,  ETC.,  OP  CITY  OF 
SAVANNAJI.     (No.  3,207.) 

(Court  of  Appeals  of  Georgia.     Sept.  11,  191L 
On  Rehearing  Sept  30,  1911.) 

(Svllahus  ly  the  Court.) 

1.  Municipal  Corporations  (S  801*)— Torts 

—  Defects   in    Highway  —  Fersons  Enti- 
tled TO  Recover. 

A  policeman  is  not  by  reason  of  his  posi- 
tion as  an  employ^  of  a  city  precluded  from  re- 
covering damages  from  the  city  for  personal 
injuries  caused  by  the  city's  neglect  to  keep  a 
highway  in  proper  repair. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  1660-16^;  Dec 
Dig.  i  801*] 

2.  Municipal  Corporations  (f  80i*)— Torts 

—  Defect   in    Highway  —  Psrsons    Enti- 
tled TO  Recover. 

Though  a  policeman  employed  b]^  a  city 
to  patrol  a  particular  beat  so  materially  de- 
viates from  the  route  he  is  instructed  to  follow 
while  on  that  beat  that  if  the  case  were  one 
falling  under  the  ordinary  law  of  master  and 
servant  he  could  not  (on  account  of  his  viola- 
tion of  rules  and  instructions)  recover  from  hlf 
employer,  the  city,  for  any  injury  received  by 
him  through  his  encountering  latent  dangers, 
known  to  his  emplover  and  not  known  to  nim, 
nevertheless,  if  at  tne  time  of  the  injury  he  is, 
in  a  usual  and  orderly  way,  traveling  upon  a 
public  highway  of  the  city  and  is  hurt  by  a  de- 
fect which  the  city  has  negligently  allowed  to 
remain  in  the  highway,  he  is  entitled  to  recover 
damages  on  the  same  terms  that  any  other  cit- 
izen would  be. 

(a)  Query:  Do  the  ordinary  doctrines  of  the 
law  of  master  and  servant  apply  as  between  a 
city  and  its  police  oflScers? 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1660-1665;  Dec 
Dig.  §  801.^] 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  R.  F.  Kennedy  against  the  May- 
or, etc.,  of  City  of  Savannah.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

See,  also,  8  Ga.  App.  98,  68  S.  B.  652. 

E.  H.  Abrahams  and  Osborne  &  Lawrence, 
for  plaintiff  in  error.  H.  E.  Wilson,  David 
C.  Barrow,  and  Saml.  B.  Adams,  for  defend- 
ant in  error. 

POWEIiti,  J.  Kennedy,  a  policeman  of  the 
city  of  Savannah,  was  assigned  to  a  beat 
known  as  "Factor's  Wharf."  While  patrol- 
ling one  night,  he  was  Injured  l^  a  fall  sus- 
tained on  account  of  an  alleged  defect  In  one 
of  the  public  streets  of  the  dty.  He  sued 
the  dty,  claiming  that  this  defective  way 
lay  within  the  route  he  should  have  travers- 
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ed  as  a  patrolman.  The  city  claimed  to  the 
contrary,  and  Insisted  that  he  had  left  the 
beat  assigned  to  him,  and  at  the  time  of  his 
injury  was  In  a  state  of  neglect  of  duty  by 
not  being  on  the  street  on  which  he  should 
have  been.  The  first  trial  resulted  in  a  non- 
suit. That  judgment  was  reversed  by  this 
court,  but  on  a  ground  not  here  presented. 
See  Kennedy  v.  Savannah,  8  Ga.  App.  98,  G8 
S.  E.  652.  In  the  trial  now  under  review, 
the  court  directed  a  verdict  for  the  defend- 
ant, on  the  ground  that  the  evidence  undis- 
I^utedly  shows  that  at  the  time  the  plaintiff 
was  injured  he  had  deviated  from  the  route 
assigned  to  him  by  his  superior  officer,  and 
that  he  could  not  look  to  his  employer,  the 
city,  for  compensation  for  an  injury  which 
he  received  while  he  was  thus  violating  or 
neglecting  his  duty.  For  the  purposes  of  this 
decision,  we  will  not  go  into  the  question  as 
to  whether  the  evidence  demanded  a  finding 
that  the  plaintiff  had  materially  deviated 
from  the  route  he  should  have  taken  in  pa- 
trolling his  beat,  but  will  assume  that  to  be 
true.  The  question  we  shall  discuss  Is 
whether  the  policeman  by  leaving  the  beat 
assi^ed  to  him  and  by  going  upon  another 
public  street  of  the  city  forfeited  his  right 
to  dalm  damages  on  account  of  a  negligent 
defect  in  the  public  street  oyer  which  he  was 
thus  traveling. 

[1]  The  wrong,  if  any,  which  the  city  com- 
ihltted  against  the  plaintiff,  was  the  violation 
of  a  duty  on  the  city's  part  (howsoever  im- 
I)osed,  if  imposed  by  any  rule  of  law)  to  keep 
the  place  where  the  plaintiff  was  hurt  free 
from  latent,  harmful  things  jeoparding  his 
right  of  personal  security.  Duties  usually 
arise  from  the  law  attaching  to  relationships. 
A  single  relationship  between  the  parties 
may  Impose  a  duty  upon  the  one  in  favor  of 
the  other ;  but  it  is  also  true  that  the  same 
duty  as  to  the  same  thing  at  the  same  time 
may  be  imposed  upon  the  same  one  person  in 
favor  of  the  same  other  person  by  reason  of 
two  or  more  different  relationships  simul- 
taneously existing  between  the  parties.  Fur- 
ther, cases  arise  in  which  the  relationship 
between  the  parties  is  twofold  (or  even  mul- 
tifold), but  in  which  some  particular  duty  is 
owing  by  the  one  party  to  the  other  under 
only  one  of  the  relationships;  also,  there  are 
cases  where  a  person  having  the  same  duty 
generally  owing  him  by  another  person  un- 
der two  concurrent  relationships  has  for- 
feited his  right  of  action  for  a  breach  of  the 
duty  as  respects  one  of  the  relationships, 
but  not  as  respects  the  other.  If  two  rela- 
tionships exist,  the  plaintiff  has  a  right  of 
action  for  damages  arising  from  the  breach 
of  a  duty  owed  to  him  thereunder,  whether 
owed  under  only  one  or  under  both  of  them; 
and.  if  the  duty  Is  generally  owing  under 
both,  he  may  successfully  maintain  his  ac- 
tion, notwithstanding  that  he  has  forfeited 
his  rights  to  invoke  the  breach  of  duty  as 
a  cause  of  action  so  far  as  one  of  the  rela- 
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tiouships  is  concerned,  provided  he  has  not 
also  forfeited  it  as  to  the  other. 

[2]  The  trial  court  in  this  case  looked  upon 
the  plaintiff's  cause  of  action  as  arising  un- 
der the  relationship  of  master  and  servant. 
Generally  speaking,  the  master  must  not  ex- 
pose the  servant  to  latent  dangers  which  he 
in  ignomnce  of  them  is  likely  to  encounter 
in  the  line  of  the  perform&nce  of  the  duty 
assigned  to  him.  A  duty  to  warn  exists  In 
such  •cases;  and  a  failure  to  warn,  followed 
by  hurt  therefrom  to  -  the  servant,  usually 
gives  a  cause  of  action.  But  if  It  appears 
that  the  servant  would  not  have  been  Injured 
if  he  had  pursued  his  duty  according  to  the 
instructions  given  him,  and  that  he  was  hurt 
while  materially  deviating  from  the  line  of 
his  duty,  he  is  not  in  a  position  to  Invoke  the 
failure  to  warn  or  the  undisclosed  existence 
of  the  latent  danger  as  a  cause  of  action,  so 
far  as  the  relationship  of  master  and  serv- 
ant is  concerned;  and,  if  there  does  not  ex- 
ist between  the  parties  some  other  relation- 
ship adequate  to  Impose  the  duty  and  to  pre- 
serve it  under  the  facts,  he  cannot  recover. 
So  in  this  case,  If  there  were  no  duty  on  the 
dty  save  that  of  a  master,  and  no  right  in 
favor  of  the  policeman  save  that  of  a  serv- 
ant, the  Judgmoit  of  the  trial  court  would  be 
correct.  In  so  far  as  the  city  and  the  po- 
liceman are  to  be  viewed  as  master  and  serv- 
ant, the  city  owed  to  the  policeman  the  duty 
of  not  sending  him  without  warning  to  walk 
over  a  route  In  which  there  existed  a  hidden 
danger,  of  which  the  city  had  actual  or  con- 
structive knowledge  and  the  policeman  had 
not,  whether  ttuit  danger  lay  in  a  public 
street  or  not  If  the  policeman,  in  violation 
of  instructions,  left  the  route  asigned  him, 
and  of  his  own  volition  took  another,  and 
the  latent  danger  was  there  ehcountered,  he 
could  not  in  his  capacity  of  employ^  hold  the 
city  liable  in  the  capacity  of  employer. 

However,  another  relationship  existed  be- 
tween the  parties — that  of  municipality  and 
traveler  upon  the  public  highway.  A  duty 
as  to  the  particular  thing  by  which  the 
plaintiff  was  hurt  exists  under  the  law  of 
that  relationship.  '^Keeping  the  sidewalks 
[and  public  waysl  reasonably  safe  is  the 
duty  of  a  municipal  corporation  relatively 
not  only  to  travelers,  but  to  any  person  law- 
fully upon  a  sidewalk  [or  public  way]  using 
it  for  any  purpose  for  which  sidewalks 
[and  public  ways]  are  designed."  City  of 
Columbus  V.  Anglln,  120  Ga.  785(2),  48  S. 
E.  318.  The  plaintiff  was  a  citizen  as  well 
as  a  policeman.  As  a  policeman  (or  servant) 
he  was  not  entitled  to  protection  against 
latent  defects  in  the  way  over  which  he 
passed,  unless  he  confined  himself  substan- 
tially to  the  route  he  was  Instructed  to  go. 
As  a  citizen  he  was  entitled  to  protection 
against  such  defects,  no  matter  where  his 
inclinations  took  him,  provided  he  oonflned 
himself  to  the  public  highway. 
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The  fact  that  he  had  forfeited  bis  rights 
to  warning  and  to  protection  in  his  ca- 
pacity of  patrolman  on  duty  did  not  work 
a  forfeiture  also  of  his  rights  as  a  citizen 
lawfully  traveling  the  highway.  A  person 
may  be  lawfully  traveling  a  highway, 
though  at  the  time  of  his  travel  he  may  be 
engaged  in  violating  some  duty,  or  even  in 
violating  some  law.  For  instance,  a  person 
walking  orderly  down  a  sidewalk  is  using 
the  sidewalk  lawfully,  though  he  may  be 
violating  the  law  by  having  a  pistol  conceal- 
ed in  his  podcet  The  fact  of  his  having 
the  pistol  concealed  would  not  prevent  his 
recovering  from  the  city  if  he  fell  on  ac- 
count of  a  latent  defect  in  the  sidewalk  and 
broke  his  leg.  Atlanta  Steel  Ck>mpany  v. 
Hughes,  136  Ga.  511,  71  S.  E.  728.  Sup- 
pose that  the  plaintiff  in  this  case  had 
wholly  deserted  his  beat,  and  had  gone  into 
an  entirely  different  portion  of  the  city  for 
some  purpose  utterly  foreign  to  his  duties 
as  a  policeman,  and  had  there  suffered  in- 
jury through  a  defect  in  the  street,  would 
he  be  precluded  from  holding  the  city  liable 
to  him  as  a  dtizen?  We  think  not  Sup- 
pose a  track  foreman  of  a  railroad  company 
leaves  his  accustomed  work  before  his  hours 
of  service  are  over  and  buys  a  ticket,  and 
takes  passage  upon  one  of  the  trains  of  the 
company  for  which  he  is  working.  The 
company  no  longer  owes  him  duty  as  a 
servant,  but  it  none  the  less  owes  him  the 
same  duty  it  would  any  other  passenger. 

EDough  <has  been  said  to  show  that  we 
are  of  the  opinion  that  the  court  erred  in 
directing  a  verdict  against  the  plaintiff. 
In  what  we  have  said  we  have  assumed 
that  the  ordinary  rules  of  the  law  of  mas- 
ter and  servant  are  generally  applicable  be- 
tween a  city  and  one  of  its  policemen,  but, 
before  we  close  this  opinion,  we  wish  to  say 
that  this  assumption  has  been  made  only 
for  the  purposes  of  the  argument;  for,  while 
the  point  Is  not  before  us,  we  incline  to 
the  view  that  the  relation  between  the  city 
and  a  policeman  Is  not  the  ordinary  re- 
lation of  master  and  servant,  but  Is  a  special 
relation  In  which  the  public  character  of 
the  policeman's  offlice  IS  an  important  fac- 
tor. Many  courts  have  so  held.  See  City 
of  Galveston  v.  Hemmis.  72  Tex.  558,  11  S. 
W.  29,  13  Am.  St.  Rep.  828,  and  citations. 
The  governmental  function  Involved  In  the 
city's  duty  of  employing  policemen  presents 
an  element  not  involved  in  the  Ordinary 
case  of  employer  and  employ^.  Be  that  as 
it  may,  it  is  well  settled  that  policemen, 
firemen,  and  other  city  employes  are  en- 
titled to  hold  the  city  liable  for  defects  in 
the  streets  and  other  highways  on  the  same 
general  terms  as  other  citi2ens.  An  excel- 
Jent  note  and  collection  of  cases  on  the 
subject  is  found  In  20  L.  R.  A.  (N.  S.)  748. 

Judgment  reversed. 


On  Rehearing. 

It  Is  contended  in  the  motion  for  a  rehear- 
ing that  this  court  has  overlooked  the  deci- 
sion in  the  case  of  Atlanta,  etc.,  Ry.  Co.  v. 
Gravltt,  93  Ga.  369,  20  S.  E.  550.  26  L.  R.  A. 
553,  44  Am.  St  Kep.  145,  in  which  the  court 
says  (quoting  from  16  Am.  &  Eng.  Enc  of 
uaw,  pp.  411,  412):  "In  order  to  maintain 
an  action  for  a  negligent  injury,  it  must  ap- 
pear that  there  was  a  legal  duty  from  the 
person  inflicting  the  injury  to  the  person  on 
whom  it  was  inflicted,  and  that  such  duty 
was  violated  by  a  want  of  ordinary  care  on 
the  part  of  the  defendant  It  is  not  suffi- 
cient that  there  be  a  general  duty  to  the 
public  which  is  violated,  but  in  all  civil  cases 
the  right  to  enforce  such  duty  must  reside  in 
the  individual  injured  because  of  a  duty  due 
him  from  his  injurer,  or  he  cannot  recover." 
We  think  that  a  careful  reading  of  our  opin- 
ion previously  filed  will  show  that  we  have 
not  overlooked  this  doctrine.  We  took  then, 
and  now  take,  the  view  that  the  city  owed  to 
Kennedy  a  duty  residing  In  him  in  his  individ- 
ual capacity  as  a  traveler  upon  the  highway, 
the  duty  of  keeping  the  highway  reasonably 
safe,  and  that  while  this  is  a  general  duty 
owing  to  all  the  public,  it  is  a  specific  duty  as 
to  each  member  of  the  public,  when  that  indi- 
vidual puts  himself  in  such  relation  as  to  be 
able  to  invoke  it  in  a  particular  case.  The 
doctrine  was  applied  in  the  Gravltt  Case  to  the 
extent  of  holding  that,  as  to  crossing  laws, 
the  general  duty  of  giving  signals  and  check- 
ing the  train,  which  the  railway  companies 
owe,  could  not  be  invoked  by  one  who  was 
not  attempting  to  use  the  crossing,  but  who 
was  Injured  at  another  place.  Or,  to  state 
it  differently,  the  general  duty  Imposed  upon 
railroao  companies  as  to  crossings  exists 
only  in  favor  of  such  members  of  the  general 
public  as  are  using  or  are  attempting  to  use 
the  public  crossing,  and  that  Gravltt,  who 
was  not  using  or  attempting  to  use  the  cross- 
ing, had  no  right  to  Invoke  as  negligence  a 
failure  of  the  railroad  company  to  comply 
with  the  crossing  law.  So,  in  this  case,  if 
Kennedy  had  not  been  a  traveler  upon  the 
highway,  he  could  not  invoke  as  negligence 
the  fact  that  the  city  had  neglected  the  duty 
01  *i.eeplng  the  highway  in  repair.  The  court 
In  the  Gravltt  Case  did  not  mean  to  say 
that,  because  the  duty  imposed  upon  railroad 
companies  as  to  public  crossings  is  a  duty 
owing  to  the  general  public,  an  Individual 
who  was  about  to  use  the  crossing  could  not 
claim  the  benefit  of  It  Lrlkewlse,  in  this 
case,  we  have  held  that,  though  the  duty 
owing  by  the  city  as  to  keeping  its  streets 
in  repair  is  a  general  duty  owing  to  all  the 
public,  still  any  member  of  the  public  who  at 
the  time  happens  to  be  lawfully  traveling  over 
the  particular  street  can  Invoke  the  duty, 
and  that  Kennedy  was  at  the  time  of  his  in- 
jury such  a  traveler. 

Rehearing  denied. 
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(9  Ga.  App.  790) 

KIMBALL  V.   SMITH,  Sheriff.     (No.  8,107.) 

<Coart  of  Appeal*  of  Qeorgia.    Sept.  80,  1911.) 

(SyUahM  by  the  Court,) 

SUERIFFS   AND   CONSTABLES   (fi    121*)~LlABIL- 

iTiEs— Failure  to  Take  bond. 

If  bail  trover  process  against  more  than 
one  defendant  is  placed  in  the  hands  of  a  sher- 
iff for  execution,  and  he  finds  the  property  in 
the  possession  of  one  of  them,  and  takes  from 
him  a  bond  with  good  security  in  terms  of  the 
statute,  conditioned  for  the  production  of  the 
property  or  the  payment  of  the  eventual  con- 
demnation money  in  accordance  with  the  judg- 
ment of  the  cour^  he  cannot  thereafter  seize 
the  property,  and  is  consequently  relieved  from 
the  Quty  of  taking  bond  from  the  other  defend- 
ants, or  from  arresting  them  for  failure  to  give 
bond.  The  law  only  requires  the  sheriff  to 
have  before  the  court  either  the  specific  prop- 
erty or  a  solvent  bond  standing  in  the  place 
of  it. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  |  121.*] 

Error  from  City  Court  of  Monroe;  A«  C. 
Stone^  Judge. 

Rule  by  Sallie  Kimball  against  A.  S.  Smith, 
Sheriff.  Judgment  for  defendant  in  rule, 
and  plaintiff  brings  error.    Affirmed. 

Jos.  H.  Felker,  for  plaintiff  in  error.  Na- 
pier &  Cox,  for  defendant  in  error. 

HILL^  a  J.  Mrs.  Kimball  Instituted  tro- 
ver against  Biggs,  Hester,  and  Doss  jointly, 
and  made  affidavit  for  the  purpose  of  requir- 
ing bail  that  the  property  was  in  the  pos- 
session of  the  three  defendants.  The  sheriff 
executed  the  bail  process  by  taking  from 
Hester  and  Doss  separate  bonds  for  the 
eventual  condemnation  money.  It  appears 
ttiat  these  two  had  the  horse  in  their  pos- 
session, and  that  Biggs  did  not  No  bond 
was  taken  from  Biggs,  nor  was  he  arrested. 
He  was  simply  served  with  a  copy  of  the 
trover  suit  He  was  insolvent  At  the  trial 
of  the  trover  case  the  plaintiff  recovered  a 
judgment  against  Biggs  for  the  value  of  the 
property,  but  the  finding  of  the  Jury  was  In 
favor  of  the  other  two  defendants.  It  seems 
that  this  result  came  about  by  reason  of  the 
fact  that  the  plaintiff  had  sold  the  horse  for 
which  the  trover  suit  was  instituted  to  Biggs 
under  an  unrecorded  contract  or  conditional 
sale,  and  that  Biggs  had  sold  it  to  the  other 
two  defendants,  who  purchased  without  no- 
tice, so  that  at  the  trial  of  the  trover  suit 
Biggs  was  estopped  from  denying  the  plain- 
tiff's title,  and  even  from  setting  up  out- 
standing title  in  his  codefendants.  But 
these  codefendants,  not  being  estopped  to  de- 
ny the  plaintiff's  title,  were  released  by  the 
Judgment  The  plaintiff,  being  unable  to 
make  the  amount  of  the  Judgment  out  of 
Biggs  on  account  of 'his  insolvency,  brought 
a  rule  against  the  sheriff,  claiming  damages 
for  the  .sheriff's  neglect  to  take  also  from 
Biggs  a  bond  for  the  eventual  condemnation 
money. 


At  first  we  were  under  the  impresston  tliat 
the  sheriff  was  plainly  liable;  that,  where 
be  has  bail  process  against  three  defendants 
in  the  same  suit,  he  must  take  either  Joint  or 
several  beads  with  ample  security  from  them, 
and  from  all  of  them;  and  that,  since  be  had 
failed  to  do  this  in  the  present  case,  the  trial 
court  properly  held  him  liable.  On  maturer 
reflection  we  have  come  to  the  conclusion 
that  our  former  opinion  was  incorrect  A 
trover  suit  Is  somewhat  of  a  mixed  action 
under  the  practice  of  this  state.  The  plain- 
tiff in  it  has  the  option  of  recovering  either 
the  possession  of  the  specific  property  or  of 
taking  damages  for  the  unlawful  conversion 
of  it;  that  is,  the  value  of  the  property. 
If  the  plaintiff  has  reason  to  fear  that  the 
specific  property  will  be  put  beyond  the 
reach  of  the  court's  processes,  he  may  make 
additional  affidavit  alleging  that  t^e  defend- 
ant had  the  possession,  custody,  or  control 
of  the  property  at  the  time  of  the  making  of 
the  affidavit  and  that  there  is  danger  of  his 
eloigning  it  or  carrying  it  away.  Whereupon 
it  becomes  the  duty  of  the  officer  to  take  such 
steps  as  will  be  adequate  to  have  before  the 
court  at  the  time  of  the  final  trial  of  the 
case  either  the  specific  property  or  what  is 
its  legal  equivalent*-a  valid  bond,  condition- 
ed either  for  the  forthcoming  of  the  property 
or  for  the  payment  of  the  eventual  condem- 
nation money,  as  the  plaintiff  may  elect 

The  law  has  pointed  out  the  method  which 
the  sheriff  shall  pursue  to  attain  this  end. 
This  law  is  set  forth  in  Civil  Code  1910,  §9 
5150-5152.  The  method  there  outlined  for 
the  execution  of  a  bail  process  is  that  the 
sheriff  shall  first  give  the  defendant  oppor- 
tunity of  giving  a  bond  of  the  nature  stated 
above.  If  the  defendant  refuses  to  give  such 
bond,  the  sheriff  shall  seize  the  property.  If 
he  can  find  it  If  he  does  not  get  a  bond, 
and  if  he  cannot  find  the  property,  he  then 
arrests  and  imprisons  the  defendant  for  the 
purpose  of  compelling  him  either  to  produce 
the  property  or  to  give  bond.  But  these  steps 
are  to  be  taken  only  in  the  order  named. 
He  cannot  seize  the  property  if  adequate  bond 
be  tendered.  He  cannot  arrest  the  defend- 
ant, whether  bond  be  tendered  or  not  i^  he 
can  seize  the  property.  As  we  have  said  al- 
ready, the  object  of  the  ball  process  is  to 
bring  into  the  custody  of  the  court  the  physi- 
cal property  out  of  the  possession  of  him 
who  holds  it  at  the  time  the  bail  process  is 
sued  out,  or  to  require  a  bond  which  will 
put  the  court  in  a  position  in  which  it  will 
be  in  its  power  to  enforce  its  process  as  11 
the  property  had  been  seized.  Unquestion- 
ably the  failure  of  the  sheriff  to  perform  hif 
duty  in  this  regard  where  bail  process  ha» 
been  placed  in  his  hands  renders  him  liable 
for  the  money.  Edwards  v.  Harris,  7  Ga. 
App.  209,  66  S.  E.  622,  and  cases  there  cited 
Now,  if  the  sheriff,  having  ball  process 
against  three  distinct  defendants  in  the  sam'^ 
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caBe,  goes  fortli  to  ezecnte  it,  and  finds  the 
property  physically  held  by  one  of  them  only, 
and  the  person  so  holding  it  puts  it  into  the 
possession  of  the  sheriff,  this  would  be  a 
valid  execution  of  the  process  on  the  sberiflT's 
part.  Similarly,  if  this  same  defendant  so 
possessing  and  controlling  the  particular 
property  gives  to  the  sherifl!  a  bond  condition- 
ed as  the  statute  requires — that  is,  either  to 
produce  the  property  or  to  pay  the  eventual 
condemnation  money  that  may  be  awarded 
against  him  because  of  that  possession  which 
he  is  holding — ^the  sheriff  cannot  thereafter 
seize  the  property,  nor  can  he  arrest  any  one 
else  on  the  process,  for  the  reason  that  sei- 
zure of  the  property  and  arrest  of  the  prin- 
cipal can  be  exercised  only-  when  the  sheriff 
has  not  taken  a  bond  which  stands  for  the 
same  purposes  as  would  be  accomplished  by 
the  seizure  of  the  property  from  the  particu- 
lar person  who  holds  possession  of  it  If  at 
the  trial  of  the  case  it  turns  out  that  this  per- 
son who  holds  the  property  in  his  possession 
was  holding  it  either  for  himself  or  for  one 
of  the  other  defendants — that  is,  if  his  pos- 
session is  either  his  own,  or  is  the  legal  pos- 
session of  one  of  the  other  defendants — and 
it  further  turns  out  that  the  plaintiff  in  the 
trover  suit  would  be  entitled  to  take  that 
property  away  from  that  possession,  if  the 
effect  of  the  Judgment  in  the  case  is  to  es- 
tablish the  title  in  the  plaintiff  carrying  with 
it  a  right  to  possession  of  the  property,  judg- 
ment can  be  taken  upon  the  bond,  though 
executed  by  only  one  of  the  defendants ;  and 
it  being  a  bond  for  the  production  of  the 
property,  or  for  the  payment  of  the  eventual 
condemnation  money,  it  is  fully  sufficient  to 
answer  every  purpose  that  could  be  accom- 
plished if  the  property  were  before  the  court. 
To  apply  the  principle  to  the  case  before 
us:  If  the  sheriff,  instead  of  taking  bond 
from  the  defendant  who  had  the  property, 
had  done  what  is  the  legal  equivalent — that 
is,  had  seized  the  property  and  had  had  It 
before  the  court  for  disposition  on  the  trial 
of  the  trover  case — all  the  court  could  have 
done  would  have  been  to  restore  the  property 
to  those  defendants  who  had  given  the  bond, 
and  to  enter  up  a  judgment  for  damages 
against  the  defendant  Biggs.  When  the  sher- 
iff had  the  bond  of  these  two  defendants  be- 
fore the  court,  he  had  what  was  the  exact 
legal  equivalent  of  the  property  itself.  If 
it  had  turned  out  on  the  trial  of  the  case 
that  the  possession  which  was  held  by  the 
two  defendants  who  gave  the  bond  was  in 
any  sense  the  possession  of  Biggs,  the  bond 
would  have  been  answerable  for  the  judg- 
meit  against  Biggs.  But  the  bond  was  exon- 
erated in  this  case  for  the  all-sufficient  rea- 
son that  the  possession  against  which  the 
bail  process  was  directed  was  not  the  un- 
lawful possession  of  Biggs,  but  was  the  law- 
ful possession  of  the  two  defendants  who 


gave  the  bond,  a  possession  based  on  a  titlo 
superior  to  the  plaintiff's.  It  will  be  seen, 
therefore,  that  a  sheriff  who  does  not  take 
bonds  from  each  and  all  of  the  defendants 
himself  takes  the  risk  of  showing  that  he 
took  it  from  one  of  them  who  had  the  prop- 
erty physically  in  his  control,  and  that  this 
bond,  under  all  the  circumstances  of  the  case, 
was  adequate  to  give  the  court  the  same 
power  or  control  over  the  property  as  if  the 
property  had  been  seized  under  the  bail  pro- 
cess and  was  being  held  by  the  officer  for 
disposition. 

Any  other  rule  than  the  one  we  are  now 
announcing  would  put  it  in  the  power  of  the 
plaintiff  in  a  trover  suit  to  use  the  writ  most 
oppressively  against  innocent  persons  Joined 
as  defendants.  In  other  words,  any  would- 
be'  plaintiff,  standing  In  such  relation  to  a 
prospective  insolvent  defendant  that  the  lat- 
ter could  not  deny  his  title  to  a  piece  of 
property  in  fact  held  by  some  third  person  by 
a  superior  title,  could,  by  Joining  this  sol- 
vent true  owner,  compel  him  to  give  up  his 
property  into  the  possession  of  the  sheriff, 
or  else  procure  bond  from  an  insolvent  co- 
defendant  against  whom  the  plaintiff  would 
be  entitled  to  take  Judgment.  In  rules 
against  sheriffs,  the  well-established  doctrine 
is  that  the  plaintiff  must  show  injury  and 
damage  to  himself,  as  well  as  neglect  of  duty 
on  the  part  of  the  sheriff.  The  proximate 
cause  of  the  plaintiff's  loss  in  this  case,  under 
all  the  facts,  was  not  neglect  on  the  sheriff's 
part,  but  was  the  plaintiff's  own  lack  of  title 
to  the  property  as  against  the  person  who 
held  it 

Judgment  affirmed. 

(9  Ga.  App.  794) 
KENDALL  ▼.  STATE.     (No.  3,132.) 
(Court  of  Appeals  of  Georgia.    Sept  30,  1911.) 

(Syllabug  hy  the  Court,) 

1.  Criminal  Law  (S  1182*)  —  Appeal  —  B«- 

VIEW. 

No    material    error    of   law    appears,    and 
there  is  some  evidence  to  support  the  verdict 
[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Dec.  Dig.  §  1182.*1 

2.  Criminal  Law  {%  20*)— "Willful"— Def- 
inition. 

The  word  "willful,"  as  used  with  relation 
to  penal  offenses,  means  more  than  "inten- 
tional." It  means  an  intentional  act  done  pur- 
posely to  violate  the  law  (citing  8  Words  and 
Phrases,  p.  7471). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  20.*] 

Error  from  City  Court  of  Sylvester;  J. 
B.   Williamson,  Judge. 

I.  H.  Kendall  was  convicted  of  disturbing 
a  public  assemblage,  and  brings  error.  Af- 
firmed. 

Perry,  Foy  ft  Monk  and  J.  J.  Forehand  & 
Son,  for  plaintiff  in  error.  J.  H.  Tipton, 
Sol.,  for  the  State. 
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RUSSELL,  J.  The  plalntiflf  In  error  was 
convicted  of  a  violation  of  section  424  of  the 
Penal  Code  1910,  which  is  in  the  following 
language :  "Any  person  who  shall  willfully 
interrupt  or  disturb  any  public  school,  pri- 
vate school,  or  Sunday  school,  or  any  as- 
semblage or  meeting  of  any  such  school, 
lawfully  and  peacefully  held  for  the  pur- 
pose of  scientific,  literary,  social,  or  religious 
improvement,  either  within  or  without  the 
place  where  such  school  is  usually  held,  shall 
be  guilty  of  a  misdemeanor."  His  motion 
for  a  new  trial  was  overruled,  and  he  brings 
error. 

[1]  In  so  far  as  the  general  grounds  of 
the  motion  for  a  new  trial  are  concerned, 
we  may  content  ourselves  with  the  state- 
ment that  there  was  evidence  to  authorize 
tJie  verdict,  and  unless  some  prejudicial  er- 
ror of  law  appears  this  court  cannot  disturb 
the  finding  of  the  jury.  The  motion  for  a 
new  trial  contained  numerous  assignments 
of  error,  but  they  Involve  no  novel  prin- 
ciple of  law  of  general  interest,  and  with 
one  exception  do  not  demand  any  elaborate 
discussion.  This  one  relates  to  the  definition 
which  it  is  claimed  that  the  court  gave  to 
the  word  "willfully*'  in  the  statute  which 
qualifies  or  characterizes  the  criminal  act 
of  interrupting  or  disturbing  a  lawful  as- 
semblage of  persons  therein  described.  On 
this  subject  the  court  charged  as  follows: 
VYou  will  consider  whether  or  not  an  as- 
sembly of  the  character  alleged  in  the  ac- 
cusation was  disturbed,  and  whether  or  not 
it  was  disturbed  in  the  manner  alleged  In 
the  accusation  (and  I  mean  by  that  in  any 
of  the  ways  alleged  in  the  accusation),  and 
you  will  determine  whether  or  not  willfully. 
and  If  you  find  that  the  disturbance  was 
intentional,  it  would  be  willfull."  The 
gravamen  of  the  complaint  against  this 
charge  is  that  the  court  defined  the  word 
"willfully,"  in  the  statute,  as  entirely  syn- 
onymous with  the  word  "intentionally,"  and 
that  this  interpretation  of  the  word  was  too 
narrow,  and  was  incorrect,  because  the  word 
"willfully,"  in  the  statute,  implies  something 
more  than  intentionally. 

[2]  We  think  that  the  word  "willfully," 
in  this  criminal  statute,  and  in  most  crim- 
inal statutes,  is  a  stronger  word  than  the 
word  "intentionally,"  and  is  broader  and 
more  comprehensive  in  its  meaning.  It  em- 
braces "intentionally"  in  its  meaning,  but 
it  means  an  intentional  act  committed  with 
an  evil  design  or  purpose  and  without  legal 
Justification.  In  other  words,  the  word 
"willfuU,"  when  used  in  a  criminal  statute, 
means  the  Intentional  and  deliberate  doing 
of  the  wrongful  act  prohibited  by  the  stat- 
ute. See  definitions  of  the  words  "willful" 
and  "willfully"  in  Words  and  Phrases  Ju- 
dicially Defined,  voL  8,  p.  7471  et  seq.  The 
facts  of  this  case  illustrate  fully  the  im- 


port of  the  word  "willfully,**  as  distinguish- 
ed from  the  word  "intentionally,"  wlilch  we 
have  attempted  to  show.  Here  the  accused 
had  a  difficulty  in  an  assembly  of  people 
held  for  secular  purposes.  He  claims  that 
the  difficulty  was  provoked,  and  that  he  was 
justifiable  in  his  act,  so  far  as  the  difficulty 
was  concerned;  that  his  purpose  was  not 
to  disturb  the  assembly,  although  he  did 
intentionally  do  the  act  which  In  its  conse- 
quences   disturbed   them. 

As  before  intimated,  we  think  the  evi- 
dence warrants  the  verdict  that  he  not  only 
intentionally  did  the  act  which  in  its  con- 
sequences disturbed  the  assemblage  but  that 
he  did  in  fact  willfully  disturb  them;  that 
he  did  something  more  than  merely  engage 
in  a  difficulty,  in  that  he  designedly  and 
willfully  disturbed  the  people  assembled  in 
the  schoolhouse;  and  we  think  the  trial  judge, 
in  the  Instruction  cjxcepted  to,  fully  conveyed 
to  the  jury  the  idea  that  the  act  of  the  de- 
fendant which  would  be  a  violation  of  the 
statute  was  not  the  committing  of  the  act  of 
disorderly  conduct,  but  was  the  Intentional 
or  willful  disturbing  of  the  congregation  or 
assemblage  of  people.  In  other  words,  that 
he  not  only  intended  to  participate  in  the 
difficulty  which  in  its  consequences  did  dis- 
turb the  assemblage,  but  that  he  went  fur- 
ther in  willfully  acting  so  as  to  create  a  dis- 
turbance, and  that  a  broader  and  stronger 
definition  of  the  word  "willfully,"  as  appli- 
cable to  this  statute,  than  the  word  "inten- 
tionally," was  fully  elucidated  in  the  charge. 
And  we  therefore  conclude  that  this  excerpt 
from  the  charge  was  not  subject  to  the  criti- 
cism contained  in  the  exception. 

Judgment  affirmed. 


(9  Oa.  App.  752) 

LEE  V.  ATLANTA,  B.  &  A.  R.  CO. 
(No.  3,024.) 

(Court  of  Appeals  of  Qeorgia.     Sept.  28,  1911.) 

(Syllabus  hy  the  Court.) 

Master  and  Servant  (§  316*)— Negliqencb 
—Independent  Contractor. 

The  relation  of  principal  and  agent  does 
not  generally  arise  between  employer  and  em- 
ploy^, when  the  latter  exercises  an  independent 
business,  and  in  it  is  not  subject  to  the  imme- 
diate direction  and  control  of  the  employer; 
and  in  such  cases,  where  torts  are  committed  by 
the  emp]o^€,  the  employer  is  not  liable  under 
the  provisions  of  section  4414  of  the  Civil  Code 
of  this  state.  No  exception  to  this  rule  exists 
in  a  case  where  a  chartered  railroad  company 
employs  another  person  or  corporation,  not  un- 
der its  immediate  direction  and  control,  to  do 
such  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  316.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  L,  L.  Lee  against  the  Atlanta, 
Birmingham  &  Atlantic  Railroad  Company. 


'For  other 
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Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Barton  Smith,  for  plaintiff  in  error.  Ros- 
ser  &  Brandon,  for  defendant  in  error. 

RUSSELL,  J.  The  suit  was  for  damages 
alleged  to  have  resulted  under  the  following 
circumstances:  The  plaintiff  alleged  that  he 
was  an  employ^  of  tlie  defendant  company, 
and  was  working  for  it  in  the  capacity  of  a 
flrenmn.  At  the  time  he  was  injured  he  was 
working  on  the  line  of  the  defendant's  rail- 
road at  the  trestle  named  In  the  petition. 
The  special  work  in  which  he  and  those  as- 
sociated with  him  were  engaged  was  filling 
in  dirt  at  the  end  of  the  trestle.  There  were 
two  additional  stationary  engines  on  a  flat 
car,  and  they  were  used  in  pulling  a  plow 
over  the  flat  cars  to  scrape  dirt  from  them 
which  had  been  placed  there  to  fill  in  the 
trestle.  The  steam  used  in  the  operation  of 
these  stationary  engines  was  furnished  by 
steam  pipe  connection  with  the  locomotive 
engine.  It  was  a  part  of  the  duty  of  the  pe- 
titioner to  run  the  stationary  engines.  At 
the  time  he  was  injured  he  turned  on  the 
steam  at  the  locomotive  and  started  over  to 
the  stationary  engines  for  the  purpose  of 
starting  them.  Immediately  after  he  left 
the  locomotive,  a  pipe,  connecting  the  locomo- 
tive and  the  stationary  engines,  blew  out, 
and  he  was  thrown  to  the  ground  some  dis- 
tance below  and  injured.  This  pipe  was  al- 
leged to  have  been  defective  in  certain  par- 
ticulars mentioned.  The  plaintiff  alleged 
that  he  was  free  from  fault,  and  did  not 
know  the  defective  condition  of  the  pipes 
which  exploded.  He  suffered  severe  injuries 
as  stated  in  his  declaration. 

Upon  the  trial  of  the  case,  after  the  evi- 
dence was  all  in,  the  court  directed  a  ver- 
dict in  favor  of  the  defendant;  and  to  the 
judgment  so  directing  the  verdict  the  plain- 
tiff excepted.  The  undisputed  evidence  on 
the  trial  showed  that  the  work  of  filling  In 
the  trestle  in  question  was  being  done  by 
the  Atlantic  &  Birmingham  Construction 
Company,  a  corporation  organized  by  a  judg- 
ment of  the  superior  court  under  a  contract 
wherein  the  construction  company  agreed 
with  the  Atlanta,  Birmingham  &  Atlantic 
Railroad  Company  (which  will  hereafter  be 
referred  to  as  the  railroad  company)  to  con- 
struct and  fully  complete  its  line  of  road 
from  a  point  near  Warm  Springs,  in  Meri- 
wether county,  up  to  the  city  of  Atlanta,  but 
not  into  the  city  itself.  The  injury  occurred 
at  a  point  at  which  the  construction  com- 
pany, under  its  contract,  was  bound  to  con- 
struct the  railroad.  The  plaintiff,  at  the 
time  of  his  Injury,  was  an  employ^  of  the 
construction  company,  and  not  of  the  rail- 
road company.  He  was  engaged  in  and 
about  the  work  of  the  construction  company, 
and  was  not  doing  any  work  for  the  rail- 
road company.  His  contract  of  employment 
was  with  the  construction  company.    He  was 


paid  by  the  construction  company  for  his 
services,  and  the  defendant  company  Insisted 
upon  its  nonliability,  and  upon  the  ground 
that  he  was  in  the  employment  of  an  inde- 
pendoit  contractor,  and  suffered  injuries  as 
a  consequence  of  the  negligence  of  the  inde- 
pendent contractor.  The  railroad  company 
exercised  no  supervision  or  control  over  him 
or  his  associates  In  and  about  the  work  of 
the  construction  company,  and  reserved  the 
right  only  to  snpenrlse  the  work  of  the  con- 
struction company  to  the  extent  of  seeing 
that  It  properly  complied  with  its  contract 
As  to  all  of 'the  other  essential  ingredients 
of  the  case  it  is  assumed,  for  the  purposes  of 
determining  this  writ  of  error,  that  the  evi- 
dence, otherwise  than  as  above  stated,  would 
have  justified  a  recovery  for  the  plaintiff. 

The  question,  then,  is  whether  or  not  the 
employer,  under  the  drcamstances  stated, 
was  liable  for  the  conduct  of  the  independent 
contractor.  Section  4414  of  the  Civil  Code 
of  1910  provides  that  "the  employer  gener- 
ally is  not  responsible  for  torts  committed 
by  his  employ^  whoi  the  latter  exercises  an 
indep^dent  business,  and  in  it  is  not  sub- 
ject to  the  immediate  direction  and  control 
of  the  employer."  It  is  insisted,  notwith- 
standing the  provisions  of  this  section,  which  . 
would  seem  to  be  conclusive  of  the  nonlia- 
bility of  the  defendant,  that,  it  could  have  no 
application  to  a  railroad  company,  and  that 
the  railroad  company  could  not,  by  the  em- 
ployment of  an  independent  contractor  to 
construct  its  roadbed,  escape  liability  for  in- 
juries occurring  upon  its  tracks.  We  do  not 
think  this  contention  well  taken.  In  the  first 
place,  the  injuries  infiicted  in  this  case  did 
not  occur  as  the  result  of  any  breach  of  duty 
owing  by  the  railroad  company  to  the  plain- 
tiff. Relatively  to  him  there  could  be  no  im- 
plication of  such  duty  as  would  arise  in  fa- 
vor of  a  passenger,  or  even  of  a  third  person 
who  was  injured  because  of  the  railroad 
company  permitting  a  third  person  to  use 
its  tracks,  or  other  special  f ranch ise&  It 
owed  a  duty  of  safety  to  its  passengers,  and 
a  like  duty  to  a  third  person  to  guard  them 
against  negligence  in  the  operation  either  of 
its  own  trains,  or  the  trains  of  a  third  per- 
son which  it  permitted  to  go  upon  Its  tracks. 
No  duty  is  imposed  upon  a  railroad  company 
by  its  charter  or  otherwise  to  build  by  any 
particular  means  its  roadbeds,  and  there  is 
nothing  in  our  law  which  prohibits  it  from 
committing  such  work  to  the  hands  of  an 
independent  contractor.  Atlanta  &  Florida 
Railroad  Company  v.  Kimberly,  87  Ga.  161, 
13  S.  £.  277,  27  Am.  St  Rep.  231;  Fulton 
County  Street  Railroad  Company  et  al.  v.  Mc- 
Connell,  87  Ga.  756,  13  S.  B.  S28 ;  Brunswick 
Grocery  Company  v.  Brunswick  &  Western 
Railroad  Company,  106  Ga.  270,  32  S.  £.  92, 
71  Am.  St  Rep.  249. 

It  is  perfectly  apparent  from  reading  the 
contract,  which  is  foijnd  in  the  record,  that 
the  construction  company  occupied  relative- 
ly to  the  railroad  company  in  question  the 
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position  of  an  independent  contractor.  The 
railroad  company  retained  no  control  over 
the  building  of  tlie  railroad  except  to  see  by 
its  appropriate  officers  tbat  in  the  construc- 
tion of  the  railroad  the  contract  was  com- 
plied with,  and  the  mere  fact  that  it  speci- 
fied the  plans  and  specifications  under  which 
the  road  was  to  be  built,  and  that  it  was 
to  be  built  to  the  ^tisfaction  of  the  railroad 
company's  engineer,  did  not  diange  the  re- 
lation, except  as  between  the  railroad  com- 
pany and  third  persons,  nor  establish  any 
right  or  duty  between  the  railroad  company 
and  the  construction  company.  See  Atlanta 
&  Florida  lUilroad  Company  v.  Kimberly, 
supra,  and  Louisville  &  Nashville  Railrond 
Company  t.  Hughes,  134  Ga.  75,  67  S.  E.  542. 
See.  also,  Lampton  v.  Cedartown  Co.,  6  pa. 
App.  147,  64  S.  E.  495.  In  discussing  that 
case,  at  6  Ga.  App.  149.  64  S.  E.  496,  Chief 
Jndge  Hill  says:  "When  a  person  lets  out 
work  to  another  to  be  done  by  him  such  per- 
son to  furnish  the  labor,  and  the  contractee 
reserving  no  control  over  the  work  or  work- 
men, the  relation  of  contractor  and  con- 
tractee exists,  and  not  that  of  master  and 
servant,  and  the  contractee  is  not  liable  for 
the  negligent  or  improper  execution  of  the 
work  by  the  contractor.  This  does  not  mean 
that  tlie  specific  work  40  be  done  shall  not 
be  done  according  to  definite  plans  and  spec- 
ifications of  the  employer,  or  that  he  may  not 
reserve,  through  the  direction  of  an  archi- 
tect or  an  agent,  a  general  supervision  to 
see  that  the  work  is  properly  done  accord- 
ing to  the  plans  and  specifications,  provid- 
ed the  methods  and  instruments  of  doing 
this  specific  work  are  left  under  the  ex- 
clusive control  of  the  contractor.  It  is 
contended  in  this  case  that  the  work  was 
not  to  be  done  by  an  independent  contractor, 
because  the  owner  of  the  building  furnished 
the  material  for  its  construction,  and  the 
work  was  to  be  done  according  to  the  plans 
and  specifications  of  the  architect,  and  to 
the  satisfaction  of  the  engineer  of  the  own- 
er; in  other  words,  that  by  these  stipulations 
the  owner  of  the  building  in  question  reserv- 
ed the  right  to  exercise  control  over  the  de- 
tails of  the  work  in  question.  The  injury  in 
this  case  has  no  connection  with  any  ma- 
terial that  was  used,  but  was  purely  a  cas- 
ual net  of  negligence  occurring  In  the  course 
of  construction,  when  the  contractor  had  ab- 
solute and  entire  control  of  the  work.  In 
nearly  all  cases  of  independent  contractors, 
the  owner  or  proprietor  mutually  retains 
control  by  a  skilled  architect,  'not  for  the 
purpose  of  controlling  the  contractor  in  his 
method,  but  for  the  purpose  of  assuring  him- 
self that  the  results  enumerated  in  the  spec- 
ifications of  the  contract  are  reached  by  the 
contractor  step  by  step  f^s  the  work  progress- 
es/ 2  Thompson  on  Negligence,  par.  41. 
Nor  did  the  fact  that  the  contractor  in  this 
case  required  that  the  work  be  done  to  the 
satisfaction  of  the  engineer  of  the  defend- 
ant make  the  case  one  of  master  and  serv- 
ant.    Certainly  it   would  not  prevent   one 


from  being  an  independent  contractor  that 
the  stipulation  in  liis  contract  required  that 
his  work  be  done  to  the  satisfaction  of  the 
contractee  or  employer.  The  Supreme  Court 
of  this  state  has  in  several  cases  made  an 
application  of  the  principle  of  law  now  un- 
der discussion  to  particular  facts.  See  Har- 
rison V.  Klser,  79  Ga.  588,  4  S.  E.  320;  At- 
lanta &  Florida  Railroad  Co.  v.  Klmberly, 
87  Ga.  161,  18  S.  E.  277,  27  Am.  St  Rep. 
231;  Bldgeway  t.  Downing  Co.,  109  Ga.  591, 
84  S.  E.  1028." 

Nor  can  it  make  any  difference  tliat  the 
railroad  company  might  have  furnished 
some  of  the  materials  for  the  construction  of 
its  roadbed,  or  hired  to  the  construction 
company  its  locomotive  for  the  purpose  of 
pulling  its  cars.  The  stationary  engines  were 
the  property  of  the  construction  company  it- 
self, and  the  case  of  Central  Railroad  & 
Banking  Company  v.  Grant,  46  Ga.  417, 
seems  to  be  conclusive  to  the  effect  that 
these  circumstances  do  not  impose  a  liabili- 
ty upon  the  defendant  company.  On  page 
421,  the  court,  in  discussing  that  case,  uses 
the  following  language:  *'In  our  Judgment, 
under  the  law  defining  the  liability  of  the 
defendant,  as  a  railroad  corporation  or  com- 
pany, for  damage  done  to  persons  by  the 
running  of  the  locomotives  or  cars  or  other 
machinery  of  such  company,  the  defendant 
was  not  liable  in  damages  to  the  plaintiffs 
for  the  injury  received  by  them,  on  the  state- 
ment of  facts  contained  in  the  record.  The 
plaintiffs  were  in  the  employ  of  Names,  the 
contractor,  under  his  supervision  and  direc- 
tion in  the  use  and  management  of  the 
mules,  car,  and  driver.  The  fact  that  the  de- 
fendant furnished  the  mules,  car,  driver,  and 
trestle,  under  the  contract  with  Names  to 
construct  the  embankment,  did  not  make  It 
liable  for  the  negligence  or  carelessness  of 
Names  in  operating  and  managing  the  same 
In  the  performance  of  his  contract" 

Upon  principle  we  are  unable  to  distin- 
guish between  that  case  and  this.  We  do 
not  find,  therefore,  any  authority  for  the 
proposition  that  a  railroad  company  occu- 
pies a  position  different  from  that  which 
would  be  occupied  by  .any  other  employer 
relative  to  an  Independent  contractor,  and 
it  Is  only  necessary  to  read  section  4415  of 
the  Civil  Code  of  1910  to  see  that  the  facts 
of  the  present  case  do  not  bring  the  em- 
ployer In  this  case  within  any  of  the  ex- 
ceptions named  in  that  section.  Upon  the 
undisputed  testimony  tn  the  case,  the  non- 
liability of  the  defendant  company  is  appar- 
ent, and  the  court  did  not  err  in  directing 
a  verdict  for  the  defendant 

A  number  of  exception^  were  taken  to 
rulings  excluding  evidence,  but,  since  the 
evidence  admitted  could  not  have  changed 
the  result  in  any  way,  it  is  unnecessarv  to 
discuss  them,  further  than  to  say  that  no 
error  was  committed  in  excluding  the  evi- 
dence which  was  rejected* 

Judgment  afi&rmed. 
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(9  Qa.  App.  707) 

ARMOUR  ft  CO.  ▼.  BLUTHBNTHAL  ft 
BICKART.     (No.  2,964.) 

(Court  of  Appeals  of  Georgia.     Sept.  23,  1911.) 

(Si/llahu$  hy  the  Court,) 

1.  Account,  Action  on  (8  6*)  —  Evidence — 
Bill  of  Particulars. 

Where  suit  is  brought  on  an  account,  with 
bill  of  particulars  containing  each  item  of  the 
account,  a  recovery  can  be  had  only  for  those 
items  proved  as  alleged  and  set  out  in  the 
bill  of  particulars. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on.  Cent.  Dig.  §  10 ;   Dec.  Dig.  §  6.*] 

2.  Evidence  (§  158*)— Best  and  Secondary 
Evidence. 

The  fact  of  payment  may  be  shown  by 
parol  evidence,  although  the  payment  may  have 
been  made  by  a  check,  which  is  not  produced. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $  473;   Dec  Dig.  i  158.*] 

S.  Guaranty  (S  89*)— Action— Evidence. 

In  a  suit  on  a  contract  guaranteeing  the 
payment  of  an  account,  the  burden  is  on  the 
plaintiff  to  prove  the  contract  of  guaranty,  that 
the  goods  were  sold  and  delivered  in  accordance 
with  and  on  the  faith  of  the  guaranty,  and  that 
no  i>art  of  the  account  has  been  paid  by  the 
principal  debtor.  This  is  true,  whether  the 
contract  of  guaranty  be  absolute  or  conditional. 
[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  §  102 ;  Dec.  Dig.  §  89.*1 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  Armour  &  Co.  against  Bluthen- 
thal  ft  Bickart  From  a  Judgment  for  less 
than  the  amount  claimed,  plaintifit  brings  er- 
ror.    Af&rmed  conditionally. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiff  in  error.  Slaton  ft  Phillips,  for  de- 
fendants in  error. 

HILXi,  C.  J.  Armour  ft  Co.  brought  suit 
against  Bluthenthal  ft  Bickart  for  $3,066.98, 
the  price  of  a  car  load  of  hotel  supplies  al- 
leged to  have  been  shipped  and  delivered  to 
the  Toxaway  Hotel  Company  upon  a  written 
guaranty  of  payment  therefor  made  by  tlie 
defendants  to  the  plaintiff.  The  jury  found 
a  verdict  for  the  plaintiff,  for  $1,588.04  prin- 
cipal, besides  interest.  The  plaintiff,  being 
dissatisfied  with  the  amount  of  the  verdict, 
filed  a  motion  for  a  new  trial,  and  the  case 
is  here  on  exceptions  to  the  Judgment  over- 
ruling the  motion. 

The  plaintiff  in  error  Insists  that  it  proved 
all  the  items  of  the  bill  of  particulars  at- 
tached to  the  petition,  and  therefore  was 
entitled  to  a  verdict  for  the  full  amount  of 
the  suit,  and  it  specifically  assigns  error  on 
the  ruling  of  the  trial  Judge  in  directing  the 
Jury  to  find  against  its  claim  as  to  two  items 
of  the  account,  and  contends,  also,  that  the 
verdict  was  further  improperly  reduced  in 
amount  because  of  the  finding  of  the  Jury  of 
a  payment  of  $1,0(K)  on  the  account;  it  being 
insisted  that  there  is  no  legal  evidence  as  to 
this  payment,  and  that  the  ruling  admitting 
the  testimony  In  reference  thereto  was  erro- 


neous. It  is  conceded  that  the  plaintiff  prov- 
ed all  the  items  of  the  account  except  the 
two  which  the  court  instructed  the  Jury  the 
plaintiff  failed  to  prove.  The  first  of  these 
two  items  is  the  first  item  in  the  bill  of 
particulars,  and  is  as  follows:  **5  21/2  Chix 
loaf  10  95  $9.50."  The  second  item  is  the 
fifteenth  in  the  bill  of  particulars,  and  is  as 
follows:  "40  Bl.  Livers  2934  16  $469.44." 
The  witness  relied  upon  by  the  plaintiff  to 
prove  these  items  testified  as  follows:  "Now, 
there  are  two  items  here  that  are  not  abso- 
lutely correct.  The  first  item  on  the  first 
line  of  the  account  is  *5  21/2  chicken  loaf.' 
There  is  no  such  package  as  that.  That 
should  be  five  cases,  24  cans,  2  pounds  each, 
which  means  two  dozen  halves.  On  the  fif- 
teenth line  there  is  40  livers  noted  here, 
2,934  pounds.  That  should  be  loins,  beef 
loins.  Livers  at  16  cents  a  pound.  That  is 
clearly  a  mistake.  The  amount  of  $3,066  is 
right,  and  has  not  been  paid.  With  the  two 
changes  to  which  I  have  referred,  the  items 
of  the  account  are  correct." 

As  to  the  first  item,  we  think  that  there 
was  no  material  variance  between  the  al- 
legation and  the  proof.  There  was  no  spe- 
cial demurrer  to  this  item,  although  some- 
what indefinite,  and  the  evidence  of  this 
witness  explaining  this  item  of  the  account 
was  that  what  was  meant  by  "chicken  loar' 
was  5  cases,  24  cans,  2  pounds  each,  $9.50. 
The  evidence  shows  that  there  were  5  cases 
of  chicken  loaf,  each  case  containing  24  cans, 
2  pounds  each.  In  other  words,  the  only 
variance  in  the  allegations  and  the  proof  is 
that  there  were  24  cans,  instead  of  21,  con- 
tained in  the  5  cases  of  chicken  loaf.  The 
price,  however,  claimed  for  this  item  on  the 
account,  is  $9.50.  We  cannot  think  that  the 
slight  variance  in  the  number  of  cans  con- 
tained in  the  five  cases  between  the  alle- 
gation in  the  bill  of  particulars  and  the  proof 
in  support  of  that  item  of  the  bill  of  par- 
ticulars is  at  all  materia],  and  we  think  that 
the  court  erred  in  holding  that  the  plain- 
tiff failed  to  prove  this  item  In  the  bill  of 
particulars,  and  in  Instructing  the  Jury  to 
that  effect 

As  to  the  item  in  the  bill  of  particulars 
claiming  $469.44  for  40  barrels  of  livers, 
when  the  proof  showed  that  there  were  no 
such  livers  furnished,  and  that  this  item 
should  have  been  40  barrels  of  loins,  instead 
of  livers,  we  do  not  think  there  was  any 
evidence  proving  this  Item  of  the  account, 
and  the  court  properly  so  instructed  the  Ju- 
ry. Clearly  a  suit  for  40  barrels  of  livers 
is  not  proved  by  showing  that  no  livers 
were  furnished,  but  instead  of  livers,  the  40 
barrels  of  loins  were  furnished.  It  would  be 
as  logical  to  claim  that  a  man,  sued  for  a 
horse  of  a  certain  value,  could  be  held  liable 
for  the  horse,  although  the  evidence  showed 
that  it  was  a  cow,  and  not  a  horse,  whidi 
he  had  purchased.    As  to  this  item  the  plain- 


•For  other  caaei  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Seriee  ft  Rep'r  Indexet 
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tiff  should  have  amended  to  meet  the  proof. 
Failing  to  amend,  he  cannot  be  heard  to 
complain  that  the  Judge  instructed  the  Jury 
to  the  dTect  that  proof  of  the  sale  of  40 
barrels  of  loins  did  not  support  the  allega- 
tion in  the  bill  of  particulars  that  40  bar- 
rels of  livers  were  sold. 

[1]  The  burden  was  upon  the  plaintiff  to 
prove  every  Item  In  the  bill  of  particulars 
substantially  as  alleged.  The  defendant  is 
only  called  upon  to  meet  the  allegations 
set  out  in  the  bill  of  particulars,  and  pre- 
sumptively he  prepares  to  meet  the  items 
of  the  bUl  of  particulars,  and  not  others  that 
may  be  proved  against  him,  and  he  is  en- 
titled to  demand  that  the  evidence  prove  the 
items  of  the  bill  of  particulars  as  alleged. 
So  much  for  these  two  items  of  the  account 
set  out  in  the  bill,  of  particulars,  which  the 
trial  judge  directed  the  Jury  to  disregard, 
because  they  were  not  proved. 

What  is  here  written  relating  to  the  item 
of  40  barrels  of  livers  claimed  in  the  bill  of 
particulars  as  part  of  the  account  is  the  view 
entertained  by  a  majority  of  the  court  The 
writer  does  not  fully  concur  in  this  opinion. 
No  objection  was  made  by  the  defendants 
to  the  evidence  of  the  plaintiflF  explaining 
and  correcting  this  item.  It  seems  to  me, 
therefore,  that  in  the  absence  of  such  objec- 
tion there  was  a  tacit  admission  that  the 
item  as  written  in  the  bill  of  particulars  was 
only  a  clerical  error,  and  should  have  been 
"loins,  beef  loins,"  instead  of  "livers." 
Neither  was  there  any  denial  of  the  allega- 
tion as  corrected  that  the  "beef  loins"  had 
been  delivered  and  receipted  by  the  Toxa- 
way  Hotel  Company  as  among  the  contents 
contained  in  the  car  of  hotel  supplies  pay- 
ment for  which  was  covered  by  the  guaran- 
ty. In  the  absence  of  any  objection  to  the 
evidence  explaining  and  correcting  this  item 
o^f  the  bill  of  particulars,  or  any  question 
that  the  "loins,  beef  loins,*'  had  been  in  fact 
delivered  to  the  hotel  company,  I  think  no 
amendment  was  necessary,  and  that  the 
plaintiflF  was  entitled  to  recover  this  item  of 
the  account  The  contrary  view,  it  seems  to 
me,  is  a  too  strict  adherence  to  the  technical 
rules  of  pleading  at  the  expense  of  substan- 
tial right  It  presents  a  situation  where  the 
plaintiflf  loses  entirely  payment  for  its  prop- 
erty, which  was  admittedly  delivered  to  the 
original  debtor,  for  any  subsequent  suit  for 
the  amount  would  probably  be  res  adjudi- 
cata. 

[21  The  next  point  insisted  upon  by  the 
plaintiff  in  error  is  that  the  Jury  improperly 
allowed  a  credit  of  $1,000  to  the  defendants. 
It  was  insisted  that  there  was  no  legal  evi- 
dence before  the  Jury  proving  this  credit. 
The  Toxaway  Hotel  Company  was  the  orig- 
inal debtor,  the  payment  of  whose  debt  was 
guaranteed  by  the  defendants.  The  president 
of  that  company  testified  in  substance  that 
on  September  10,  1906,  the  Toxaway  Hotel 
Company  made  a  payment  of  $1,000  to  Ar- 
mour Sc  Co.,  the  plaintiflT;  that  this  payment 


was  for  material  which  Armour  &  Co.  had 
furnished  to  the  Toxaway  Hotel  Company; 
and  that  the  payment  was  subsequent  to  the 
furnishing  of  the  car  load  of  supplies  by  Ar- 
mour &  Co.  to  the  hotel  company  in  pursu- 
ance of  the  written  guaranty  made  to  it  by 
the  defendants.  While  it  is  not  absolutely 
clear,  in  view  of  the  other  testimony  of  the 
president  of  the  Toxaway  Hotel  Company, 
that  his  company  was  indebted  to  Armour 
&  Co.  on  various  other  accounts  contracted 
during  the  year  1906  in  addition  to  the  car 
load  of  supplies  for  which  the  suit  was 
brought,  yet  the  question  whether  or  not 
the  $1,000  was  paid  for  the  car  load  of  sup- 
plies, or  paid  on  some  other  account,  was 
Issuable,  under  the  evidence.  If  it  was  not 
paid  on  the  car  load  of  supplies  when  it  was 
claimed  as  a  credit  by  the  defendants,  the 
plaintiflT  should  have  made  it  clear  to  the 
Jury  that  this  credit  was  not  properly  ap- 
plicable to  the  car  load  of  supplies,  because 
it  was  a  payment  for  other  articles. 

But  it  is  further  insisted  that  there  was 
no  legal  evidence  before  the  Jury  of  the  pay- 
ment of  the  $1,000  by  the  Toxaway  Hotel 
Company  on  any  account  to  Armour  &  Co.    It 
is  insisted  that  the  testimony  as  to  this  pay- 
ment, in  the  light  of  the  cross-examination 
of  the  witness  relied  upon  to  prove  the  pay- 
ment, was  illegally  admitted  in  evidence  by 
the  court  over  the  objection  of  plaintiflT.    On 
cross-examination     this     witness      testified 
that  the  payment  was  made  by  a  check  sent 
in  a  letter;    that  that  was  the  usual  and 
customary   way    adopted    by   the   Toxaway 
Hotel   Company  in   the  payment  of  all  of 
its  debts;    that  the  payment  of  the  $1,000 
was  not  made  directly  to  any  agent  or  officer 
In  person  of  Armour  &  Co.,  but  was  simply  a 
check  inclosed  in  a  letter  and  sent  by  the 
hotel  company  to  Armour  &  Co.    It  is  Insisted 
that  the  letter  and  the  check  were  the  best 
evidence  of  the  payment,  and  that  the  tes- 
timony admitted  was  secondary  and  without 
probative  value.    We  do  not  agree  with  this 
view.     The  witness  testified  positively  that 
the  payment  of  the  $1,000  was  made.    It  was 
wholly  immaterial  whether  it  was  made  by 
a  check  or  in  currency,  and  the  positive  state- 
ment of  the  witness  that  this  payment  was 
made  carries  with  it  the  necessary  implica- 
tion that,  if  it  was  made  by  a  check,  the 
check  was  accepted  in  payment,  and  that  the 
check  was  paid.     Besides,  it  is  well  settled 
that  the  fact  of  payment  may  be  proved  by 
parol   testimony,    where   the   payment   was 
made  by  a  check  or  promissory  note,  with- 
out producing  such  check  or  note,  or  account- 
ing for  their  nonproduction.    Fisher  v.  Jones 
Co.,  93  Ga.   717,  21  S.   E.   152.     It  may  be 
further  stated  that  the  witness  who  testified 
positively  as  to  this  payment  was  not  only 
the  president  of  the  original  debtor,  the  Tox- 
away Hotel  Company,  but  he  was  introduced 
by  the  plaliitiflf,  and  we  think,  for  the  rea- 
sons stated,  the   evidence  was  properly  ad- 
mitted to   the  Jury,   even  without  the  pro- 
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ductlon  of  the  letter  or  the  check;  and,  as 
before  stated,  the  qnestion  as  to  whether  the 
payment  was  made  on  the  account  sued  for, 
or  on  some  other  account,  was  issuable. 

[3]  ^he  next  question  raised  by  plaintiff  In 
error  is  that  th$  trial  Judge  erred  in  charg- 
ing in  effect  that  the  burden  was  upon  the 
plaintiff  to  show  that  no  payment  had  been 
made — in  other  words,  to  prove  affirmatively 
that  the  account  was  unpaid — and  in  refus- 
ing to  charge  a  written  request  that  payment 
was  a  matter  of  defense,  and  the  burden  of 
showing  payment  was  on  the  defendant. 
The  court  charged,  In  Effect,  that  the  burden 
was  upon  the  plaintiff  to  make  out  its  case 
by  showing  that  the  goods  sued  for  were  sold 
and  delivered,  and,  furthermore,  that  they 
had  not  been  paid  for.  Ordinariiy,  where 
suit  is  brought  for  goods  sold,  it  would  be 
sufficient  to  shift  the  burden  for  the  plain- 
tiff to  show  that  the  goods  were  sold  and 
delivered,  and  in  such  case  payment  is  an 
affirmative  defense,  which  should  be  set  up 
and  proved  by  the  defendant,  and  this  is  the 
ruling  in  the  case  of  Christian  v.  Bryant, 
102  Ga.  561,  27  S.  E.  066,  relied  upon  by  the 
plaintiff  in  error.  But  this  is  a  suit,  not 
against  the  original  debtor,  but  against  the 
guarantor;  and  if  the  guarantor,  the  de- 
fendant, had  made  any  payment  on  the  ac- 
count, the  burden  would  be  upon  the  guar- 
antor to  show  the  fact  of  payment.  But 
where  suit  is  brought  against  the  guarantor, 
the  plaintiff  must  show  the  contract  of  guar- 
anty and  refusal  to  pay  the  account  by  the 
principal  debtor,  and,  ordinarily,  notice  by 
the  creditor  to  the  maker  of  the  guaranty,  be- 
fore the  goods  were  sold  and  delivered,  that 
tbe  same  were  accepted,  and  should  allege 
that  on  the  faith  of  such  guaranty  the  goods 
represented  by  the  account  sued  on  were  sold 
and  delivered  as  requested  in  the  guarahty. 
Small  V.  Claxton,  1  Ga.  App.  83,  57  S.  B. 
977. 

Certainly  in  all  cases,  whether  the  contract 
of  guaranty  be  absolute  or  conditional,  the 
plaintiff  must  show,  in  order  to  make  out  a 
prima  facie  case,  his  contract  of  guaranty, 
that  the  goods  were  furnished  in  pursuance 
of  the  contract  of  guaranty,  and  that  the 
debt  has  not  been  paid  by  the  original  debtor, 
for  only  under  these  circumstances  would 
the  guarantor  be  liable  on  his  contract  In 
other  words,  in  cases  of  suits  against  guar- 
antors, the  nonpayment  of  the  debt  by  the 
principal  debtors  is  a  material  fact  neces- 
sary to  constitute  the  plaintiff's  cause  of  ac- 
tion, and  it  must  be  alleged  in  the  petition 
and  proved  as  a  part  of  the  plaintiff's  case. 
10  Bnc  Pleading  and  Practice,  p.  932;  State 
V.  Peterson,  142  Mo.  526.  39  S.  W.  453,  40  S. 
W.  1094.  In  other  words,  the  foundation  of 
the  suit  against  the  guarantor  on  a  contract 
of  guaranty  Is  the  failure  of  the  principal 
debtor  to  pay  the  debt  guaranteed ;   for  only 


In  the  event  of  such  failure  could  there  be 
any  liability  on  the  guaranty.  30  Gyc.  1265. 
We  conclude,  therefore,  that  the  trial  judge 
did  not  err  in  instructing  the  Jur^^  that  the 
burden  was  on  the  plaintiff  in  this  case  to 
allege  and  prove  that  no  part  of  the  account 
had  been  paid  by  the  original  debtor,  and 
that  this  burden  was  upon  the  plaintiff, 
whether  the  guaranty  was  conditional  or  ab- 
solute. 

This  case  has  been  twice  before  this  court, 
and  in  view  of  the  fact  that  the  only  error 
of  the  trial  Judge  was  an  instruction  to  the 
Jury  not  to  allow  the  $9.50  for  tbe  items  of 
the  bill  of  particulars  referred  to  In  the  for- 
mer part  of  this  opinion,  we  think  there 
should  be  an  end  to  the  litigation;  and, 
while  we  cannot  direct  that  the  Judgment 
below  be  increased  In  amount,  we  think  that 
the  defendant  in  error  in  this  case  should 
be  allowed  the  privilege  of  paying  the  $9.50, 
and  we  therefore  decline  to  grant  a  new- 
trial,  if  the  defendant,  when  the  remittitur 
is  filed,  will,  pay  to  the  plaintiff  the  $9.50 
and  interest  thereon.  But,  if  the  defendant 
refuses  to  accede  to  this,  a  new  trial  must 
be  granted. 

Judgment  affirmed  conditionally. 


(9  Qa.  App.  781) 

PRUDENTIAL   INS.  CO.  OF  AMERICA  v. 
CHESTNUT.     (No.  3,043.) 

(Court  of  Appeals  of  Georgia.     Sept.  30,  1^11.) 

(Syllabus  hy  the  Court.) 

Insurance   (§  367*)  — Life  Policies  — Con- 

stbuction. 

Under  the  facts  presented,  the  policy  of  in- 
surance was  in  force  at  the  date  of  the  death 
of  the  Insured,  and  the  court  did  not  err  in 
directing  the  veixiict  in  favor  of  the  beneficiary. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.   §§  935-938;    Dec.  Dig.  §  367.*J 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  T.  R.  Chestnut  against  the  Pru- 
dential Insurance  Ompany  of  America. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

MoDaniel,  Alston  &  Black,  for  plaintiff  in 
error.  Moore  &  Pomeroy,  for  defendant  in 
error. 

RUSSELL,  J.  The  case  has  been  to  the 
court  previously,  and,  as  many  of  the  facts 
are  stated  in  the  opinion  then  delivered  (8 
Ga.  App.  246,  68  S.  E.  052),  they  will  not  be 
repeated  here,  but  this  opinion  should  be 
read  in  connection  with  the  former  opinion. 
On  that  hearing  (which  was  upon  demurrer) 
it  appeared  that  the  quarterly  premium  due 
December  21,  1908,  had  been  paid.  On  the 
evidence  coming  in,  it  appeared  that  tbe  last 
quarterly  premium  paid  was  the  one  due 
September  21,  1908.  The  further  facts  nec- 
essary to  an  understanding  of  the  case  here 
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presented  may  be  summarized  as  follows: 
The  policy  was  dated  Jime  21,  1906.  The 
premiums  were  payable  quarterly  on  the  21st 
of  June,  September,  December,  and  March. 
They  were  paid  up  to  and  Including  Septem- 
ber 21,  190S.  The  insured  died  July  8,  1909. 
The  provisions  as  to  extended  Insurance  in 
the  event  of  a  lapse  of  the  policy  for  non- 
payment of  premiums  are  as  follows:  If 
the  policy  has  been  in  force  for  1  full  year, 
an  extension  of  00  days  from  the  lapse;  If 
for  2  full  years,  120  days  from  the  lapse ;  If 
for  3  full  years,  1  year  and  177  dayk  from 
date  of  last  payment  of  premium.  It  is  also 
stated  that,  if  the  premiums  are  paid  in 
quarterly  installments,  "due  allowance"  will 
be  made  for  that  portion  of  the  year's  pre- 
mium which  has  been  made.  The  court  di- 
rected a  verdict  in  the  plaintiff's  favor. 

The  record  contains  the  testimony  of  Mr. 
Samuel  Bamett,  an  insurance  actuary.  His 
testimony  so  clearly  shows  that  the  policy 
was  In  force  at  the  time  of  the  death  of  the 
insured,  and  at  the  same  time  so  lucidly  ex- 
plains the  nature  of  such  contracts  as  the 
one  before  us.  that  we  deem  it  advantageous 
to  the  profession  to  set  forth  extracts  from 
bis  testimony  In  lieu  of  any  extended  dis- 
cussion on  our  part.  Among  other  things, 
Mr.  Bamett  testified  as  follows: 

"I  am  an  insurance  actuary  and  an  in- 
surance lawyer.  The  duties  of  an  actuary 
are  to  do  the  mathematical  work  of  a  life 
insurance  company.  Including  the  calculation 
of  premiums  and  the  reserves  on  policies, 
and  everything  in  detail,  the  mathematical 
\iSLTt  and  all  about  that  part  of  it,  and,  to  a 
large  extent,  the  legal  part  of  the  work 
which  bears  on  insurance.  Practically,  I 
hare  been  all  my  life  at  this  actuarial  work. 
I  have  done  this  kind  of  work  for  eight  or 
ten  or  more  insurance  companies.  I  have 
studied  in  Europe,  and  made  this  work  a 
life  study.  I  am  familiar  with  the  methods 
of  calculating  reserve  and  expenses  on  in- 
surance, and  other  provisions  of  life  insur- 
ance policies.  I  am  familiar  with  the  basis 
upon  which  all  companies  figure — not  the 
Prudential  Insurance  Company  specially,  but 
all  companies.  There  Is  only  one  way  in 
which  ralues  under  a  policy  can  be  calcu- 
lated. The  Prudential  Insurance  Company 
advertises  itself  as  following  the  American 
Experience  Tables  of  Mortality,  at  3  per  cent 
Interest  Now,  if  they  do  follow  the  Ameri- 
can Experience  Tables  at  3  per  cent.  I  know 
how  they  make  their  calculations.  Three  per 
cent  reserve  means  that  the  calculations  are 
made  upon  'the  Mortality  Table  and  expected 
interest  rate  of  3  per  cent  It  means  a  cer- 
tain reserve  laid  aside  each  year  at  3  per  cent 
would  meet  the  policy  when  It  matures. 

•*The  component  parts  of  a  premium  are, 
first,  the  mortality;  second,  the  interest  rate; 
and,  third,  the  expense.  The  premiums  ac- 
cumulate the  reserve;  the  resen^e  comes  out 
of  the  premium.  When  the  premium  is  first 
paid,  It  is  made  up  of  nothing  except  reserve 


and  expense.  Leave  out  the  expense,  then 
the  uses  to  which  a  premium  is  put  are  sim- 
ply to  meet  the  mortality  losses  as  they  ac- 
crue. >}ow,  when  a  premium  is  paid,  all 
the  net  part  of  1^  Is  reserve  at  the  time  it  is 
paid.  You  can  call  it  reserve  for  mortality, 
for  the  company  has  got  to  pay  the  claim, 
and  therefore  you  can  say,  In  a  certain  sense, 
it  is  for  mortality.  The  accumulated  premi- 
um that  the  policy  carries  is  all  the  com- 
pany has  to  pay  anything  with,  extended  in- 
surance, or  paid-up  insurance,  or  mortality, 
or  anything  else.  Premiums  are  paid  from 
time  to  time;  but  it  is  utterly  impossible, 
when  you  pay  premiums,  to  say  how  much 
is  for  mortality,  how  much  for  surrender 
value,  or  how  much  for  anything  else.  The 
object  of  all  these  premiums  is  to  meet  the 
conditions  as  they  arise  along  in  the  future, 
whatever  they  may  be,  and  the  premiums 
should  be  sufllcient  for  that  purpose.  The 
surrender  values  at  the  end  of  the  third 
year  do  not  represent  the  entire  reserve  on 
the  policy.  So  far  as  that  part  of  It  is  con- 
cerned, it  is  arbitrary.  I  am  inclined  to 
think  that  the  60  days'  extension  at  the  end 
of  the  first  year  is  an  arbitrary  value.  I 
haven*t  figured  it  I  think  the  120  days  at 
the  end  of  the  second  year  is  an  arbitrary 
value. 

"When  the  first  premium  was  paid  on  this 
policy,  that  premium  had  to  pay,  first  an 
agent*s  commission.  The  company  has  to 
pay  an  agent's  commission.  If  they  don*t 
get  it  from  that  first  premium,  they  have 
got  to  get  it  somewhere  else.  I  don't  know, 
as  to  the  Prudential  Insurance  Company 
specially;  but  when  the  first  premium  on 
that  policy  was  paid,  this  premium  of  $33,  a 
certain  part  of  that  premium  went  first  for 
agents*  commissions.  If  yon  ask  me  the 
general  custom,  I  can  state  it  All  I  know 
is  the  general  custom.  I  don't  know  wheth- 
er the  Prudential  paid  commissions  on  the 
first  year's  premium.  All  I  know  is  the 
general  custom.  I  can  only  know  from  my 
general  knowledge  that  a  commission  was 
paid  on  the  first  year's  premium.  If  you  ask 
me  if  I  know  a  general  practice,  or  If  I  know 
it  In  a  general  way,  as  a  general  custom, 
then  I  say  I  do  know.  I  know  it  from  gen- 
eral knowledge.  I  do  not  know  It  from  any 
special  knowledge  concerning  the  Prudential 
Insurance  Company.  The  doctor's  medical 
examination  fee  was  not  taken  out  of  the 
first  year's  premium  as  such.  •  Those  things 
have  to  be  paid,  but  I  don't  say  they  would 
take  it  out  of  the  first  year's  premium. 
They  paid  the  doctor  something,  but  I  don't 
say  they  took  It  out  of  the  first  year's  pre- 
mium. A  certain  amount  has  to  be  paid  for 
ofilce  expenses.  If  there  isn't  enough  to  cov- 
er those  things,  then  they  have  got  to  go 
outside  and  get  It  They  have  a  certain 
amount  to  cover  those  things. 

**There  Is  no  such  thing  as  theoretical  re- 
serve, distinct  from  legal.  The  reserve  is  a 
liability  against  the  company,  and  the  com- 
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pany  has  got  to  put  it  up.  The  company  on 
full  legal  reserve  basis  on  usual  expenses 
has  got  to  borrow  from  some  other  source 
to  put  up  the  reserve  at  the  end  of  the  first 
year.  The  same  thing  is  true  at  the  end  of 
the  second  year.  If  the  premiums  are  not 
sufficient  to  put  up  that  reserve,  they  have 
to  go  somewhere  and  get  it.  No  company 
on  full  legal  reserve  on  ordinary  expenses, 
after  they  pay  the  agents'  commissions,  and 
the  medical  examiners'  fees,  and  the  home 
office  expenses,  has  anything  left  at  the  end 
of  the  first  year,  out  of  the  first  premium. 
As  a  rule,  there  cannot  be  much  reserve  sav- 
ed out  of  first  premium  at  the  end  of  the 
first  year.  There  can  be  reserve  saved  out 
of  the  premiums  at  the  end  of  the  second 
year.  At  the  end  of  the  second  year,  there 
may  be  saved  as  a  rule  in  the  neighborhood 
of  a  quarter  of  the  premium.  I  can  tell 
what  actual  reserve  saved  there  would  have 
been  on  this  policy  at  the  end  of  the  sec- 
ond year,  if  you  will  let  me  Icnow  what  the 
expenses  of  the  copapany  are;  otherwise,  I 
would  have  to  go  into  an  elaborate  calcula- 
tion of  the  expense.  In  order  to  tell,  I 
would  have  to  know  what  the  commissions 
were,  and  what  the  medical  examiner's  fee 
was,  and  what  the  home  office  expenses  were, 
and  what  the  renewal  commission  was,  out 
of  the  second  year's  premium. 

"In  reference  to- what  the  first  half  of  the 
third  year's  premium  purchased,  and  the  re- 
sults arrived  at  by  me,  I  will  have  to  make  a 
little  explanation  there.  The  premiums  on 
life  insurance  policies  are  all  considered  to 
be  paid  annually,  in  advance.  All  calcula- 
tions are  made  by  all  companies  on  that 
basis,  and  there  is  strictly  no  such  thing  rec- 
ognized as  semiannual  payments  of  premium, 
or  quarterly  payments  of  premium;  but  the 
policy  either  goes  into  a  new  policy  year,  or 
it  does  not.  The  company,  for  the  accommo- 
dation of  the  "policy  holder,  frequently  al- 
lows quarterly  payments,  or  {semiannual  pay- 
ments; but  technically  the  company  is  in 
that  policy  year  when  it  accepts  a  quarter 
payment  or  half  payment,  and  all  settle- 
ments are  made  as  of  the  end  of  the  year, 
whenever  the  policy  gets  into  that  year  at 
all.  The  surrender  values  are  all  ba.sed  up- 
on the  results  at  the  end  of  the  year,  pro- 
vided the  first  quarter  is  accepted  by  the 
company,  and  it  gets  into  that  year  at  all. 
Technically  speaking,  the  wbole  premium  Is 
considered  paid,  and  the  company  is  con- 
sidered to  make  an  extension  and  a  loan  of 
the  unpaid  parts  of  the  premium.  They 
have  the  technical  name  of  *def erred  premi- 
ums.' A  deferred  premium  is  simply  a  part  of 
the  year's  premium,  annual  premium,  which 
has  not  been  paid,  so  that,  strictly  speaking, 
there  is  no  such  thing  in  insurance  business 
at  all  as  quarterly  or  semiannual  premiums; 
nothing  except  annual  premiums. 

"If  a  man  dies  within  the  life  of  a  pol- 
icy, after  the  payment  of  two  quarterly 
premiums,  as  to  whether  the  company  would 


deduct  the  btflance  of  the  year's  premium, 
the  company  considers  the  unpaid  quarters 
as  debts  due  the  company,  and  would  de- 
duct them.  Whenever  a  policy  goes  into  a 
year,  the  whole  of  the  premium  has  got  to 
be  paid  by  the  policy  holder.  If  he  is  alive, 
he  pays  it;  if  he  dies,  the  company  de- 
ducts it.  Whenever  a  company  gets  Into 
the  year,  it  carries  the  policy  over  to  the 
end  of  the  year.  The  payment  of  the  first 
two  quarters,  therefore,  carried  this  policy 
to  the  end  of  the  third  policy  year,  and  en- 
titles the  policy  holder  to  the  extended  in- 
surance allowed  at  that  time;  in  the  mean- 
time the  policy  holder  being  compelled  to 
account  to  the  company  for  those  two  un- 
paid quarters,  that  being  the  universal  rule 
among  life  insurance  companies.  The  two 
quarters  paid  on  this  third  year  entitled  the 
policy  holder  to  an  interpolation  between 
the  end  of  the  second  year  and  the  end  of 
the  third  year,  and  that  interpolation  will 
carry  the  policy  331  days  from  the  middle 
of  the  third  year;  that  is,  from  December 
21,  1908,  would  carry  the  policy  331  addi- 
tional days,  clear  over  into  the  third  year, 
to  December  of  the  third  year.  I  don't  mean 
exactly  over  to  the  middle  of  the  third  year 
on  that  policy,  from  December  21,  1908. 
Strictly  speaking,  it  ought  not  to  be  hi- 
terpolated  exactly  that  way.  It  ought  to  be 
interpolated  by  making  due  allowance,  by 
grading:  Instead  of  331  days,  it  ought  to  be 
about  325  or  32G  days.  Still  it  would  carry 
it  over  the  date  of  death,  and  it  is  not  nec- 
essary to  go  into  that  question  more  accu- 
rately. 

*'It  Is  not  exactly  proportionate.  Just  like 
compound  Interest.  Compound  Interest  is 
interest  on  interest,  and  it  don't  grow  ex- 
actly in  a  straight  line.  There  is  no  use 
going  into  that.  It  don't  make  any  differ- 
ence, but  amounts  to  a  few  days.  I  think 
the  words  'due  allowance'  under  that  policy 
have  a  recognized  meaning  among  insurance 
companies — recognized  or  special  meaning. 
I  don't  mean  the  exact  words  'due  allow- 
ance' in  themselves  have,  but  the  interpola- 
tion of  those  values  between  that  time  has 
a  very  distinct  meaning  among  actuaries  in 
insurance.  The  word  'Interpolation'  means 
this:  Those  benefits  are  not  given  except  at 
the  end  of  a  distinct  year.  Now,  suppose 
something  happens  in  between,  interpola- 
tion is  the  method  of  arriving  at  what  is 
the  correct  value  to  the  assured  upon  this 
intermediate  date,  and  that  is  a  meaning 
thoroughly  recognized  in  insurance,  and  it 
is  in  following  that  method  of  interpolation 
that  I  come  to  that  conclusion. 

"From  the  standpoint  of  the  insurance 
company,  the  meaning  of  the  clause  in  the 
policy,  'If  the  premiums  on  this  policy  are 
paid  in  quarterly  or  semiannual  install- 
ments, due  allowance  will  be  made  in  com- 
puting benefits,  in  proportion  to  the  full 
year's  premium,'  is  where  benefits  are  al- 
lowed at  the  end  of  a  certain  year,  and  for 
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some  reason  those  benefits  have  to  be  paid 
at  intermediate  periods,  then  *due  allow- 
ance* means  the  assignment  of  the  correct 
benefit,  according  to  the  same  law,  for  those 
intermediate  perloda  That  means  that,  if 
the  third  year*s  premium  as  a  whole  pur- 
chased a  year  and  177  days  of  extended  in- 
^>urance,  the  first  two  quarters  of  that  year's 
premium  would  purchase  practically  one- 
half  of  that  additional  extended  insurance 
compared  with  the  second  year.  It  would  be 
a  little  less  than  one-half,  not  much  less 
than  one-half — ^a  few  days,  no  more  proba- 
bly than  six.  In  determining  what  benefits, 
if  any,  the  half  of  the  third  year's  premium 
purchased,  I  would  base  my  calculation  on 
the  interval  between  the  second  and  third 
year.  If  the  third  year's  premium  purchas- 
ed three  years  of  extended  insurance,  and 
the  second  year's  premium,  as  such,  pur- 
chased two  years  of  extended  Insurance, 
then  the  half  of  the  third  year's  premium, 
In  determining  what  extended  Insurance  that 
half  purchased,  would  be  based^  upon  what 
the  whole  of  the  third  year's  premium  pur- 
chased. It  is  true  that  each  year  stands  to 
itself  in  the  calculation  of  this  extended  in- 
surance and  cash  surrender  values  in  the 
policy.  EJach  year  is  a  separate  calculation 
in  a  certain  sense. 

"Now,  of  course,  the  policy  year  deter- 
mines what  the  amount  will  be.  The  second 
year  would  be  calculated  independently,  or 
the  third  year  independently,  and  the  fourth 
year  independently.  These  Independent  fig- 
ures are  not  strictly  added  onto  the  sep- 
arate purchases  for  the  preceding  year  In 
getting  the  total  benefit  beyond  the  year 
yon  are  working  on.  The  policy  is  not  ex- 
tended each  year  the- same  way  exactly  pro- 
portionately. The  extended  values  for  each 
year  are  figured  by  themselves.  They  don't 
run  the  same  from  year  to  year.  If  any 
allowance  whatever  is  to  be  made  for  one- 
half  or  one-third  of  a  year,  it  must  be  based 
on  what  the  whole  of  what  that  particular 
year's  premium  would  purchase.  The  re- 
sults of  the  end  of  the  third  year  would 
not  be  based  upon  the  results  which  may 
have  been  obtained  on  the  first  or  second 
year's  premiums.  The  results  of  the  first 
or  second  year  could  not  constitute  the  same 
basis  of  calculation.  The  additional  value 
would  be  based  upon  the  results  at  the  end 
of  the  third  year.  One-half  of  the  thir' 
year's  premium  in  this  policy  would  pur- 
chase within  five  or  six  days  of  one-half  of 
the  total  extended  insurance  specified  in  the 
policy.  Values  are  not  based  upon  each  sep- 
arate year's  premium.  Values  are  based 
upon  a  review  of  the  whole  situation,  from 
beginning  to  end.  Values  are  based,  at  the 
end  of  each  year,  upon  the  accumulated  re- 
serve at  the  end  of  each  year;  that  is,  they 
ought  to  be,  and  theoretically  they  are.  If 
there  is  any  value  at  the  end  of  the  third 
year,  it  is  based  upon  the  reserves  at  the 
end  of  that  year.    If  there  is  no  reserve  at 


the  end  of  the  first  year»  the  policy  has  no 
value.  It  could  not  have.  If  there  is  no 
reserve  at  the  end  of  the  second  year,  the 
policy  has  no  value  at  the  end  of  the  sec- 
ond year,  technically.  If  there  is  no  reserve 
at  the  end  of  two  and  a  half  years —  The 
only  way.  I  can  place  a  value  on  a  policy,  ei- 
ther cash  surrender  value,  loan  value,  or  ex- 
tended insurance  value,  is  knowing  what  the 
reserve  was  at  a  certain  time,  at  which  I  un- 
dertake to  figure  their  value.  I  would  have 
to  know  what  the  value  was  at  the  end  of 
the  first  year  to  get  the  extended  insurance 
at  that  time,  provided  the  extended  insur- 
ance was  based  upon  the  reserve;  and  it 
ought  to  be  based  upon  the  reserve.  All 
surrender  values  are  based  upon  reserve,  or 
ought  to  be.  True  value  Is  based  upon  the 
reserve  at  the  end  of  the  first  year;  but  the 
surrender  value,  or  extended  value,  or  loan 
value,  may  be  more  or  less  than  the  true 
value  of  a  policy.  We  have  to  know  what 
the  reserve  is,  before  we  can  know  what 
the  reserve  will  buy.  I  can  tell  you  what 
the  reserve  was  on  this  policy,  in  dollar? 
and  cents.  I  have  that  at  3  per  cent.  I 
can  tell  you  at  3^  per  cent,  in  a  few  min- 
utes. I  can  figure  it  What  the  expenses 
are,  the  first  year's  commissions,  the  medi- 
cal examiner's  fee,  the  expenses  of  the  home 
office,  and  the  second  year's  renewal  premi- 
um wouldn't  have  anything  to  do  with  it. 

"There  is  no  actual  reserve,  independent 
of  the  legal  reserve.  The  law  makes  the 
reserve.  The  reserve  of  a  policy  is  what  is 
called  the  'legal  reserve,'  and-  that  is  the 
legal  reserve,  and  that  is  based  on  the 
American  Experience  Tables  and  the  inter- 
est rate  assumed  by  the  company,  and  it 
is  not  a  question  of  whether  the  company 
has  actually  that  reserve  on  hand,  or  not. 
All  insurance  is  written  on  the  basis  of  an- 
nual premiums.  Quarterly  premiums  and 
semiannual  premiums  are  not  recognized. 
As  a  matter  of  calculation,  they  don't  cal- 
culate values  on  them.  The  company  con- 
siders the  full  premium  paid,  if  they  run  the 
policy  on  quarterly  payments,  and  that  they 
have  loaned  the  policy  holder  the  rest  of 
the  money. 

"No  extension  value  is  granted  on  premi- 
ums, but  it  is  granted  on  reserve  entirely. 
The  premium  has  nothing  to  do  with  ex- 
tended insurance.  The  extension  is  baBe^^ 
upon  the  reserve  as  the  basis  of  calculation; 
that  is,  it  ought  to  be.  The  reason  extend- 
ed insurance  at  the  end  of  each  year  varies 
is  because  the  reserve  varies  at  the  end  of 
each  year.  In  dollars  and  cents,  the  reserve 
on  this  policy  on  December  21,  1908,  was 
$23.50.  That  reserve  would  carry  the  policy 
beyond  July,  1900;  that  is,  the  reserve  the 
company  ought  to  have  hid.  If  you  want 
me  to  go  a  little  more  accurately  into  that 
reserve,  I  may  correct  it  this  way,  because 
there  is  what  we  call  Intermediate  reserve.* 
You  should  add  to  that  figure  which  I  have 
given  one-half  of  what  Is  called  *pure  premi- 
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uikl'  Ton  had  better  put  it  that  way,  to  get 
it  accurately." 

Objection  was  made  to  certain  parts  of 
Mr.  Bamett's  testimony,  on  the  ground  that 
he  was  dealing  with  unambiguous  details  of 
the  contract,  and  was  attempting  to  explain 
matters  that  stood  in  no  need  of  expert  in- 
terpretation. Even  if  this  objection  were 
abstractly  valid,  the  error  complained  of  is 
harmless,  as,  in  our  opinion,  he  interpreted 
the  contract  correctly,  and  no  harm  was 
done  in  merely  taking  his  adyioeb 

Judgment  affirmed. 


(9  Oa.  App.  733) 

JOHNSON  T.  KLASSETT.    (No.  3,040.) 

(Court  of  Appeals  of  Georgia.     Sept.  ll,  1911. 
Rehearing  Denied  Sept.  28,  1911.) 

(8yUahu9  by  the  Court,) 

1.  Justices  of  the  Peace  (§  44*)— Jubisdio- 
TioK— Amount  in  Contkoveksy— Splitting 
Cause  of  Action. 

A  running  book  account,  all  the  items  of 
which  have  matured  at  the  time  of  the  suit, 
cannot  be  split  into  separate  parts,  without  the 
consent  of  the  defendant,  for  the  purpose  of 
bringing  each  part  within  the  jurisdiction  of 
the  justice's  court;  but  the  account  consti- 
tutes one  demand,  and  all  the  items  thereof 
must  be  included  in  a  single  suit.  If  the  run- 
ning account,  thus  indivisible,  is  divided  into 
separate  parts,  a  recovery  upon  one  part  would 
ordinarily  be  a  bar  to  a  subsequent  action  for 
any  items  of  the  account  not  included  within 
the  first  suit 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  168 ;   Dec.  Dig.  {  44.*] 

2.  Judgment  (§§  595,  720*)— Conclusiveness 
—Matters  Concluded. 

Where  a  running  account  containing  deb- 
its and  credits  is  divided  into  two  parts,  and  a 
suit  is  brought  on  each  part,  and  to  the  first 
suit  a  plea  to  the  jurisdiction  is  filed  in  the 
court  in  which  the  suit  originated,  on  the 
ground  that  the  account  has  been  improperly 
split  into  two  parts  for  the  purpose  of  giving 
the  court  jurisdiction,  which  it  otherwise  would 
not  have  of  the  entire  account,  and  this  plea 
is  decided  against  the  defendant  on  the  neces- 
sary ground  that  the  account  was  as  a  matter  of 
law  divided  and  he  acquiesces  in  such  adverse 
decision,  although  the  decision  was  erroneous, 
he  is  estopped  ^rom  renewing  the  same  objec- 
tion to  the  second  suit  brought  against  him  for 
the  items  of  the  account  not  included  within 
the  first  suit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  IHO ;  Dec.  Dig.  ts  595,  720.*1 

Brror  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  If.  Bell,  Judge. 

Action  by  R.  S.  Johnson  against  A.  Klas- 
sett.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Reversed. 

The  facts  upon  which  the  questions  arise 
In  this  record,  substantially  stated,  are  as 
follows:  Klassett  bought  groceries  from 
Johnson  as  needed,  agreeing  to  pay  for  them 
by  the  week,  and  for  some  time  carried  out 
this  agreement;  but  he  fell  behind  in  his 
jjiij^raents,  and  owed  Johnson  abbut  $130  on 
a   running  account  for  the  years  1905  and 


1906.  Johnson  split  the  account  into  two  parts, 
including  the  Items  for  1905  in  one  part, 
and  the  items  for  1906  in  another  part,  and 
brought  two  snits  in  a  justice's  court  against 
EHassett  for  the  separate  parts  of  the  ac- 
count Both  suits  werd  carried  to  the  su- 
perior court  by  appeal.  When  the  suit  for 
sixty  odd  dollars,  including  the  items  for 
1906,  was  reached  for  trial  in  the  superior 
court,  the  defendant  filed  a  plea  alleging 
that  the  plaintiff  had  split  a  solid  account 
in  order  to  bring  it  within  the  Jurhidiction 
of  the  justice's  court,  and  that  this  was  un- 
authorized by  law.  This  plea  seems  not  to 
have  been  sustained  in  the  superior  court, 
and  a  verdict  was  rendered  for  the  plaintiff 
for  the  full  amount  of  the  suit.  Subsequent- 
ly the  appeal  in  the  other  suit,  Involving 
the  items  for  1905,  was  dismissed  in  the 
superior  court,  and  the  plaintiff  sued  again 
for  these  items  in  the  justice's  court,  and 
to  this  suit  a  plea  of  res  judicata  was  filed, 
under  section  4335  of  the  Civil  Code  of 
1910,  setting,  up  the  judgment  in  the  first 
suit  in  the  superior  court  as  an  adjudication 
of  the  same  subject-matter,  and  insisting 
that  the  items  included  in  this  judgment 
were  identical  with  those  in  the  suit  then 
pending.  When  this  case  was  reached  for 
trial  in  the  justice's  court,  the  plaintiff, 
through  his  attorney,  confessed  judgment  in 
open  court  for  the  defendant  and  thereafter 
he  entered  an  appeal  from  that  judgment  to 
a  jury  in  the  same  court.  When  the  appeal 
came  on  to  be  heard,  the  defendant  made 
two  motions  before  the  magistrate:  First, 
that  the  court  dismiss  the  appeal,  on  the 
ground  that  It  was  illegal  and  void  because 
the  defendant  had  filed  a  plea  in  bar  to  the 
suit  which,  if  well  plcfaded,  precluded  the 
plaintiff  from  recovery  for  all  time,  and  the 
plaintiff  had  made  a  solemn  admission  in 
judiclo  that  this  plea  was  well  pleaded,  and 
therefore  neither  an  appeal  nor  a  certiorari 
would  lie.  Second,  that  the  magistrate  di- 
rect the  jury  to  sign  up  a  verdict  for  the  de- 
fendant, on  the  ground  that  the  defendant 
had  filed  a  plea  in  bar  and  the  plaintiff  had 
confessed  a  judgment  in  favor  of  the  defend- 
ant in  open  court,  and  this  admission  in  ju- 
diclo was  conclusive  between  the  parties, 
and,  although  the  technical  right  of  appeal 
existed.  It  could  avail  the  plaintiff  nothing, 
and  the  only  verdict  that  could  be  lawfully 
rendered  under  the  facts  was  a  verdict  sus- 
taining the  plea  in  bar.  The  court  overruled 
both  of  these  motions,  and  the  case  proceed- 
ed to  trial  before  the  jury. 

The  plaintiff  testified,  in  proof  of  his  ac- 
count that  In  1905  he  opened  up  an  account 
with  the  defendant  who  at  that  time  said 
that  "he  could  pay  by  the  week,  and  would 
pay  by  the  week,"  and  the  plaintiff  sold  him 
groceries,  charging  them  to  his  account  with 
this  understanding,  and  that  for  a  -^-hlle  the 
defendant  did  pay  by  the  week,  but  finally 


*For  other  e«sw  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Kay  No.  Seriea  &  Rop'r  Indezea 
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got  behlDd,  and  that  the  acconnt  saed  <m 
was  Just,  tme,  correct,  and  unpaid.  The  de- 
fendant introduced  no  evidence  attacking  tbe 
correctness  of  the  account,  but  introduced 
a  certified  copy  from  the  record  showing 
the  other  suit  for  the  account  of  1906  and 
the  filing  of  the  plea  In  bar.  The  Jury  found 
a  verdict  for  the  plaintiff  for  the  full  amount 
of  the  suit,  $67.50,  and  the  defendant  sued 
out  a  writ  of  certiorari,  which  was  sustain- 
ed by  the  Judge  of  the  superior  court,  who 
thereupon  entered  a  final  Judgment  in  favor 
of  the  defendant;  and  to  review  this  judg- 
ment a  writ  of  error  is  brought  to  this  court. 

Horton  Bros.  &  Burress,  for  plaintiff  in 
error.  G.  B.  Rosser,  Jr.,  for  defendant  In 
error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  questions  of  law  raised  by 
the  facts  in  this  case  seem  never  to  have 
been  distinctly  decided  by  our  Supreme 
Court;  but  the  principle  Involved  has  been 
before  the  court  on  several  occasions,  and  we 
think  is  embraced  in  section  4389  of  the  Civil 
Code  of  1910,  which  declares  that:  "If  a  con- 
tract be  entire,  but  one  suit  can  be  maintain- 
ed for  a  breach  thereof;  but  if  it  be  sever- 
able, or  if  the  breaches  occur  at  successive 
periods  in  an  entire  contract  (as  where  mon- 
ey is  to  be  paid  by  installments),  an  action 
will  lie  for  each  breach;  but  all  the  breaches 
occurring  up  to  the  commencement  of  the  ac- 
tion must  be  included  therein.**  It  is  true 
that  this  section  relates  by  its  terms  to 
breaches  of  a  contract  But  in  the  case  of 
Floyd  V.  Cox,  72  Ga.  147,  the  Supreme  Court 
construed  a  running  account,  continuing 
through  several  consecutive  years,  where  it 
was  added  up  at  the  end  of  each  year,  the 
credits  subtracted,  and  the  balance  carried 
forward  to  the  next  year,  as  one  entire 
claim,  "but  one  account  and  one  indebted- 
ness." In  Thompson  v.  McDonald,  84  Ga. 
5,  10  S.  E.  448,  which  was  a  suit  on  an  ac- 
count, It  was  held  that  the  "account  result- 
ing from  a  single  contract  cannot  be  split  np 
Into  two  causes  of  action,  the  whole  being 
mature  when  the  first  action  was  brought." 
That  was  a  suit  brought  by  the  plaintiff  for 
certain  lumber  which  had  been  bought  by 
the  defendant,  and  on  the  trial  of  the  case 
certain  of  the  items  of  lumber  claimed  to 
have  been  furnished  were  stricken  from  the 
bill  of  particulars,  and  the  court  held  that 
there  could  be  no  recovery  in  the  second 
suit,  on  the  ground  that  when  the  first  suit 
was  brought  the  items  now  sued  for,  as  well 
as  the  rest  of  the  general  account,  were  due, 
and  that,  having  voluntarily  withdrawn 
these  items  from  the  account,  a  second  suit 
could  not  be  brought  for  them;  the  rule  be- 
ing that  all  breaches  of  a  contract  up  to  the 
time  of  bringing  the  suit  must  be  in  one  ac- 
tion. Macon  &  Augusta  R.  R.  Co.  v.  Gar- 
rard, 54  Ga.  327;  Evans  v.  Collier,  79  Ga. 
819,  4  S.  El  266.  In  the  case  of  Atlanta  Ele- 
vator Co.  v.  Fulton  Bag  &  Cotton  Mills,  106 


Ga.  427,  82  S.  B.  541»  It  was  held  that  a  cred- 
itor cannot  bring  mn  action  against  his  debt- 
or for  an  amount  admitted  to  be  due  upon 
an  account  resulting  from  a  single  contract, 
the  whole  debt  being  mature  when  the  suit 
is  brought,  and  afterwards  maintain  a  sec- 
ond action  for  the  balance  alleged  to  be  due 
on  the  same  account  in  excess  of  the  amount 
originally  sued  for. 

The  whole  question  resolves  Itself  into  thls- 
Was  the  general  running  account  against 
the  defendant  a  divisible  demand,  which 
could  be  separated  at  the  will  of  the  plain- 
tiff and  collected  by  several  actions?  If  the 
running  account  was  an  entire  and  indivisi- 
ble demand,  the  judgment  in  the  suit  for  the 
account  due  in  1906 'was  a  good  plea  in  bar 
to  the  account  for  1905;  for,  at  the  time  of 
this  second  suit  for  1905,  all  the  items  of 
the  account  were  matured  and  past  due.  The 
case  of  Parrls  v.  Hlghtower,  76  Ga.  631,  Is 
relied  upon  by  plaintiff  in  error.  In  that 
case,  however,  it  seems  that  there  was  an 
express  agreement  that  the  account  for  goods 
sold  on  the  same  day  should  be  divided  into 
four  distinct  parts  due  on  different  dates, 
and  in  view  of  this  agreement  the  Supreme 
Court  held  that  the  plaintiff  had  the  option 
to  bring  separate  suits  on  each  i)ortion  of 
the  account,  or  to  unite  them.  In  a  well- 
considered  case  by  the  Supreme  Court  of 
Iowa,  Electric  Co.  v.  Kectrlc  Co.,  134  Iowa, 
665,  112  N.  W.  181,  13  L.  R.  A.  (N.  S.)  529, 
it  was  held  that  the  sale  of  goods,  although 
at  different  times  and  upon  different  orders, 
payment  for  all  of  which  has  matured,  con- 
stitutes but  a  single  demand,  and  separate 
suits  based  upon  each  distinct  order  and 
sale  cannot  be  maintained,  although  in  it- 
self a  complete  transaction;  and  a  recovery 
upon  one  such  order  and  sale  is  a  bar  to 
an  action  upon  the  other  sales  then  dne. 
And  in  spealving  for  the  court  the  learned 
Justice  says:  "The  proposition  that  a  con- 
tinuous book  account  is  entire,  and  cannot 
without  agreement  of  the  parties  be  split 
Into  separate  and  distinct  demands  to  form 
a  basis  for  several  suits,  is  one  which  has 
general  recognition  by  the  authoritica,  and 
Is  no  longer  open  to  question" — citing  a 
great  many  authorities  In  support  of  this 
proposition.  All  of  these  authorltiesT  up- 
hold the  contention  that  an  account  of  sev- 
eral items,  all  of  which  are  due  and  paya- 
ble, constitutes  but  one  demand,  and  if  the 
party  to  whom  the  account  is  due  sees  fit 
to  bring  suit  for  a  part  thereof  and  recov- 
ers judgment,  such  recovery  will,  be  a  bar 
to  any  further  suit  for  the  remainder  of  the 
claim.  See,  also,  to  the  same  effect.  Buck 
V.  Wilson,  113  Pa.  423,  6  Atl.  97;  Hughes 
V.  Dundee  Trust  &  Mortgage  Co.  (C.  C.)  26 
Fed.  831,  and  many  cases  there  cited. 

All  of  these  cases  are  based  upon  the 
principle  that  both  law  and  equity  abhor  a 
multiplicity  of  suits,  and  will  not  permit  a 
plaintiff  to  divide  the  items  of  an  account 
then  due  for  the  purpose  of  harassing  the 
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defendant  and  mibjectiliig  lilm  to  uunecessary 
BuitB.  The  onjiy  Just  and  soiud  rule — ^a  rule 
Jus.t  to  both  partlesHt-l0r  to  compel  the  plain- 
tiff, where  all  of  the  items  of  the  account 
are  due  when  suit. is  brought  on  a  running 
account,  to  include  the  whole  account  in  a 
single  suit.  In  the  case  now  under  con- 
sideration, If  the  plaintiff  had  the  right  to 
split  the  account  of  $130  into  two  parts,  to 
bring  it  within  the  Jurisdiction  of  the  jus- 
tice's court  and  unnecessarily .  harass  the  de- 
fendant with  two  suits,  he  could  have  split 
the  account  into  weekly  amounts  and  brought 
any  number  of  suits  against  the  defendant, 
which  would  have  been  an  intolerable  hard- 
ship, and  one  which  the  law  would  not  per- 
mit It  is  therefore  clear  to  our  minds  that 
the  plaintiff  in  this  case  should  not  have 
been  permitted  to  divide  this  account  into 
two  parts  for  the  purpose  of  obtaining  Juris- 
diction in  the  Justice's  court,  but  the  suit 
should  have  been  relegated  to  the  court  hav- 
ing Jurisdiction  of  the  entire  amount.  This 
would  not  have  deprived  him  of  the  right  of 
asserting  any  part  of  his  claim,  but  would 
simply  have  compelled  him  to  assert  his  en- 
tire claim  in  one  suit 

[2]  But  the  ri'oper  place  to  have  made  this 
question  was  the  place  where  it  was  raised 
in  the  superior  court  when  the  first  case 
in  which  a  Judgment  was  rendered  was 
tried.  Then  and  there  the  plaintiff's  right  to 
split  his  account  into  two  pa  its  was  directly 
challenged,  and,  in  our  opinion,  it  being  con- 
ceded that  there  was  but  this  one  account, 
this  plea  should  have  been  su5;tained;  but. 
through  an  error eo us  view  of  the  law,  this 
plea  was  decided  against  the  defendant's  con- 
tention, and  judgment  was  entered  up  against 
him  accordingly.  He  submitted  to  this  Judg- 
ment and  the  question  was  therefore  res 
adjudlcata  so  far  as  he  was  concerned,  and 
he  could  not  be  subsequently  heard,  in  an- 
swer to  the  second  suit,  to  raise  the  same 
question  which  had  been  decided  by  the  su- 
perior court,  and  in  the  decision  of  which  he 
had  acquiesced.  There  must  be  an  end  to 
litigation,  and  the  end  was  reached  on  this 
point,  so  far  as  the  defendant  was  concern- 
ed, when  the  question  was  raised  by  the  suit 
tried  in  the  superior  court  and  decided 
against  him,  and  he  submitted  to  the  deci- 
sion. For  this  reason  we  are  constrained  to 
hold  that  the  learned  Judge  of  the  superior 
court  erred  in  sustaining  the  certiorari. 

Judgment  reversed. 


(9  Ga.  App.  714) 

KING   et  al.   v.   STATE.     (No.   2,981.) 
(Court  of  Appeals  of  Georgia.     Sept  23,  1911.) 

(SyUahua  hy  the  Court.) 
1.  Usury  (§  149*)— Criminal  Prosecution— 

CJONSTITUTIONALITT   OF  LaW. 

The  validity  of  the  act  of  1908  (Acts  1908, 
p.  83)  embodied  in  sections  3444  and  3445  of 
the  Civil  Code  of  1910,  making  it  a  misdemean- 


or "to  reserve,  charge,  or  take,  for  any  loan, 
or  advance  of  money  or  forbearance  to  enforce 
the  collection  of  any  sum  of  money,  any  rate 
of  interest  greater  than  five  per  cent  per  month, 
either  directly  or  indirectly,  by  way  of  commis- 
sion for  advances,  discount,  exchange,  the  pur- 
chase of  salary  or  wages,  by  notarial  or  other 
fees,  or  by  any  contract,  or  contrivance,  or  de- 
vice whatever,"  under  which  the  indictment 
was  framed,  is  fully  upheld  in  the  opinion  ren- 
dered by  the  Supreme  Court  on  the  questions 
certified  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Usury,  Dec 
Dig.  §  149.*] 

2.  Usury  (5  149*)— iNnicxMENT— Demurbkb. 
The  demurrers  on  various  grounds,  attack- 
ing the  form  and  particularity  of  the  indict- 
ment, are  without  merit.  The  allegations  of 
the  indictment  in  its  various  counts  set  forth 
clearly,  distinctly,  and  with  sufficient  particu- 
larity all  the  acts  complained  of  charged  to  be 
a  violation  of  the  statute,  not  only  in  the  lan- 
guage of  the  statute  itself,  but  also  with  such 
clearness  and  distinctness  as  to  be  easily  within 
the  comprehension  of  the  jury,  and  the  judg- 
ment overruling  the  demurrer  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Usury,  Dec 
Dig.  «  149.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  L.  S.  Roan,  Judge. 

R.  D.  King  and  others  were  convicted  of 
violating  the  usury  law,  and  bring  error. 
Alflrmed. 

See,  also,  71  S.  E.  1093. 

Rosser  &  Brandon,  Candler,  Thomson  A 
Hirsch,  R.  B.  Blackburn,  Lamar  Hill,  and 
J.  D.  Kilpatrick,  for  plaintiffs  In  error.  CL 
D.  Hill,  Sol.  Gen.,  D.  K.  Johnston,  L.  C. 
Hopkins,  H.  M.  Dorsey,  Sol.  Gen.,  and  Og- 
burn,  Dorsey  &  Shelton,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(9  Ga.  App.  728) 

BROWN   &  ADAMS   v.   SAM    WEICHSEL- 
BAUM  CO.    (No.  3,203.) 

(Court  of  Appeals  of  Georgia.     Sept  23,  1911.) 

(Syllabus  hy  the  Court,) 

Appeal  and   Error   (§  592*)— Affibmawcb— 
Failure  to  Brief  Evidence. 

This  case  is  here  on  a  judgment  overrul- 
ing the  jnotion  for  a  new  trial.  The  evidence 
on  the  frial  of  the  case  consisted  of  interroga- 
tories and  over  50  pages  of  documentary  evi- 
dence, telegrams,  letters,  etc  Apparently  the 
only  effort  to  brief  the  evidence  by  interro^- 
tories  was  simply  by  leaving  out  of  the  brief 
the  questions,  and  leaving  in  all  the  parts  of 
the  answers,  material  and  immaterial.  No  ef- 
fort whatever  is  made  to  brief  the  documentary 
evidence,  but  all  the  letters  and  telegrams  are 
incorporated  in  what  purports  to  be  the  brief 
in  extenso.  The  only  questions  raised  depend 
entirely  upon  a  consideration  of  the  evidence. 
Under  the  express  requirements  of  (Divil  Code 
1910.  §§  6140,  6141,  and  the  repeated  rulings  of 
the  Supreme  Court  and  of  this  court,  the  judg- 
ment of  the  lower  court  must  be  affirmed.  Cun- 
ningham V.  Strom,  8  Ga.  App.  87,  68  S.  B. 
010;  Albany  &  Northern  Ry.  Co.  v.  Wheeler, 
6  Ga.  App.  270.  04  S.  E.  1114:  Huntley  Mfg. 
Co.  V.  Nixon  Grocery  CJo.,  6  (5a.  App.  46,  64 
S.  E.  270,  and  cases  there  cited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  i  592.*] 
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Brror  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Action  between  Brown  &  Adams  and  the 
Sam  Welchselbaum  Company.  From  the 
Judgment,  Brown  &  Adams  bring  error.  •  Af- 
firmed. 

Ira  S.  Chappell,  for  plaintiffs  In  error. 
Killer  &  Jones,  J.  S.  Adams,  and  P.  L. 
Wade^  for  defendant  In  error. 

MUAi,  C.  J.    Judgment  aflOrmed. 


(9  GCL  A.VP-  714) 

WILIilAMS  et  aL  y.  PEOPLE'S  BANK  OF 
SUMMIT.     (No.  3,046.) 

{Court  of  Appeals  of  Georgia.    Sept.  23,  1911.) 

(Syllahiu  by  the  Court) 

1.  Biixs  AND  Notes  (i  121*)— Constbuction 
— ^Parties. 

Where  two  persons  sign  a  note,  apparent- 
ly as  joint  principals,  and  there  is  nothing  in 
the  note  to  show  that  one  is  surety  for  the 
other,  the  j>re8umi>tion  of  law  is  that  both  are 
liable  as  joint  principals.  This  is  not,  how- 
ever, a  conclusive  presumption,  and  may  be 
rebutted  by  parol  evidence  or  by  circumstances. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  255,  256;  Dec  Dig.  S 
121.*] 

2.  Bills  and  Notks  (S  495*)— Pbinoipal  ob 

SiTBBTT— BUBDEN   OF   PbOOF— DiSGHABOB. 

Where  one  has  signed  a  note,  apparently 
as  principal,  but  in  reality  as  surety,  the  bur- 
den is  on  him  to  establish  the  fact  of  surety- 
ship ;  and  where  he  claims  a  discbarge  by  some 
act  increasing  his  risk,  he  must  further  show 
that  the  payee  knew  he  was  surety  at  the  time 
of  the  act  in  question. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  IS  1663-1668;  Dec.  Dig.  ( 
495.*1 

8.  Bills  and  Notes  tt  121*)— Usuby  (|  127*) 
—  Sionatube    to    Note  —  Evidence  —  Dis- 

CHABOE. 

Whether  one  signs  a  note  with  another 
a^  joint  principal  maker,  or  as  surety  mere- 
ly, IS  a  question  to  be  determined  by  the  facts, 
and  not  by  the  opinion  that  either  party  to 
the  contract  may  entertain.  Under  the  un- 
controverted  facts  in  the  present  case,  held, 
that  the  defendant  was  only  a  surety  on  the 
note,  that  usury  was  charged  against  the  prin- 
cipal maker  by  the  payee  when  the  note  was 
originally  ^ven,  that  the  waiver  of  homestead 
contained  m  the  note  was  rendered  void  by 
the  usury,  and,  this  secret  taint  of  usury  in- 
creasing the  risk  of  the  defendant  as  surety, 
the  law  released  him  from  all  liability  thereon. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {121;*  Usury,  Dec.  Dig.  % 
127.*] 

ESrror  from  caty  Court  of  Balnbrldge;  W. 
M.  Harrell,  Judge. 

Action  by  the  People's  Bank  of  Summit 
against  R.  A.  Williams,  Jr.,  and  John  R. 
Sharpe.  Judgment  for  plaintiff,  and  defend- 
ant Sharx)e  brings  error.    Reversed. 

Hawes  &  Pottle,  for  plaintiff  in  error. 
Donalson  &  Donalson,  for  defendant  in  error. 


Him  C.  J.  The  People's  Bank  of  Sum- 
mit brought  suit  on  a  promissory  note  against 
R.  A.  Williams,  Jr.,  and  John  R.  Sharpe  as 
Joint  principal  makers.  Williams  admitted 
the  execution  of  the  note  and  liability  thereon 
as  principal  maker.  He  alleged,  further,  in 
his  plea,  that  John  R.  Sharpe  signed  the  note 
only  as  surety.  Sharpe  filed  a  defense,  and 
set  up  that  he  signed  the  note  simply  as  a 
surety,  that  10  per  cent  usury  had  been  charg- 
ed on  the  note  by  the  bank  without  his  knowl- 
edge, that  the  note  contained  a  waiver  of 
homestead,  and  that  as  surety  he  was  dis- 
charged on  account  of  the  usurious  Interest 
so  charged ;  his  risk  as  surety  being  increas- 
ed. The  jury  rendered  a  verdict  against  both 
defendants  lis  Joint  principal  makers,  and 
Sharpe  brings  error.  His  motion  for  a  new 
trial  contains  numerous  assignments  of  error, 
but  the  view  that  we  entertain  on  the  merits 
of  the  controversy  makes  a  decision  on  these 
special  assignments  of  error  unnecessary. 

[1]  The  contentions  of  the  defendant  Sharpe 
in  the  court  below  were,  that  he  was  a  surety, 
that  usury  had  been  charged  by  the  bank 
without  his  knowledge,  and  that  as  a  legal 
result,  in  connection  with  the  waiver  of  home- 
stead by  the  maker  of  the  note,  Williams,  his 
risk  had  been  increased,  and  he  was  legally 
discharged  thereon  as  surety.  Two  facts  are 
not  controverted:  (1)  That  the  note  contain- 
ed a  waiver  of  the  homestead  exemption;  and 
(2)  that  10  per  cent  usury  was  charged  by 
the  bank  when  the  note  was  originally  made 
and  the  money  advanced  by  the  bank  to  Wil- 
liams. There  was  no  evidence  that  Sharpe 
knew  that  the  usury  had  been  charged  by  the 
bank,  there  being  nothing  on  the  face  of  the 
note  to  disclose  the  fact,  and  Sharpe  posi- 
tively testified  that  he  had  no  knowledge  that 
usury  had  been  charged  by  the  bank.  The 
only  real  contention  in  the  case  was  as  to  the 
relation  In  which  Sharpe  stood  to  the  note. 
It  was  contended  by  the  bank  that  he  was 
a  Joint  maker.  It  was  insisted  by  him  that 
he  was  a  surety  only.  In  support  of  its  con- 
tention the  bank  insisted  that  on  the  face  of 
the  note  both  Williams  and  Sharpe  had  sign- 
ed as  Joint  makers,  that  there  was  nothing 
in  the  contract  itself  that  Indicated  that 
Sharpe  was  only  a  surety  for  Williams,  and 
therefore  the  presumption  of  law  was  that 
Sharpe  was  liable  as  a  Joint  principal  with 
Williams.  This  is  unquestionably  the  law. 
Trammell  v.  Swift  Fertilizer  Works,  121  Ga. 
780,  49  S.  E.  739.  But  it  is  equally  well  set- 
tled that  this  presumption  is  rebuttable,  and 
can  be  disputed  by  parol  evidence,  or  by  cir- 
cumstances, and  the  actual  relationship  of 
each  one  who  signs  his  name  to  the  note  can 
be  shown. 

[2]  Where  one  party  to  the  note  signs  ap- 
parently as  a  principal,  and  he  relies  upon 
the  defense  of  suretyship,  the  burden,  of 
course,  is  upon  him  to  show  the  fact  of  sure- 


*For  other  casw  se«  Bam«  topic  and  Mction  NUMBSR  la  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezee 
72  S.K.— 12 


178 


72  SOUTHEASTERN  BSPOBTBB 


(Ga. 


tyship.  And  the  burden  is  also  upon  him  to 
show  the  further  fact  that  the  payee  of  the 
note,  the  one  who  advanced  money  thereon, 
knew  of  his  relation  as  surety,  or  had  rea- 
sons to  know  that  he  was  such  surety,  when 
the  alleged  act  Increasing  the  risk  was  done. 
1  Brandt  on  Suretyship,  S  42;  Goodman  v. 
Litaker,  84  N.  G.  8,  37  Am.  Rep.  602;  Hall 
v.  Capital  Bank  of  Macon,  71  Ga.  715.  After 
all,  the  legal  relationship  of  each  party  to  the 
note  or  contract  must  be  determined  by  the 
facts.  This  relation  is  not  determined  ac- 
curately or  conclusively  by  the  mere  opinion 
of  the  parties  to  the  contract.  The  fact  that 
the  bank  thought  and  ha0  reason  to  think 
that  Sharpe  signed  as  principal  maker  of  the 
note  did  not  make  him  such  principal.  Al- 
though Sbarpe  himself  may  have  thought 
that  he  signed  the  note  as  a  principal,  this 
did  not  in  law  determine  his  true  relation- 
ship to  the  contract.  It  may  be  stated  that 
Sharpe  testified  positively  that  he  signed  the 
note  as  surety,  and  Williams,  who  admitted 
that  he  was  the  principal  maker,  testified  that 
Sharpe  signed  as  surety  and  not  as  joint  mak- 
er with  him.  The  cashier  of  the  bank,  per 
contra,  testified  that  when  the  note  was  sign- 
ed by  Sharpe  he  did  not  know  and  had  no 
reason  to  believe  that  the  plaintiff  signed 
other  than  as  principal  maker  with  Williams, 
and,  moreover,  that  Williams  had  told  him 
that  Sharpe  had  an  interest  in  his  business 
and  in  the  consideration  for  which  the  note 
was  given. 

However,  there  are  admitted  facts  which 
in  our  opinion  not  only  show  that  Sharpe  was 
surety  only,  but  which  brought  home  to  the 
bank  knowledge  that  Sharpe  was  a  surety — ^ir- 
respective of  how  he  signed.  First.  The  note 
sued  upon  was  not  an  original  note.  It  was 
a  renewal  note.  The  original  note  was  given 
to  the  bank  by  Williams  with  two  other  par- 
ties as  sureties.  Sharpe  did  not  sign  the  orig- 
inal note.  He  did  not  know  anything  about 
the  original  transaction  of  Williams  with  the 
bank.  He  did  not  receive  one  cent  of  the 
money  which  Williams  borrowed  from  the 
bank.  He  had  no  interest  in  the  considera- 
tion of  the  note,  or  in  any  business  of  Wil- 
liams in  which  the  money  borrowed  by  Wil- 
liams from  the  bank  had  been  used.  When 
he  signed  the  renewal  note  he  had  no  inter- 
est in  the  consideration  of  the  original  note. 
Williams  got  no  money  from  the  bank  on  the 
renewal  note.  He  simply  got  an  extension  of 
time  of  payment  Sharpe  had  no  interest  in 
the  consideration  of  this  note  at  any  time, 
either  when  the  original  note  was  made  or 
when  it  was  renewed.  At  the  request  of  Wil- 
liams Sharpe  signed  the  renewal  note,  in  or- 
der that  Williams  might  obtain  from  the  bank 
an  extension  of  payment  of  the  note  original- 
ly made  by  Williams  and  the  other  sureties. 
Under  these  admitted  facts  did  the  mere 
statement  of  the  cashier  that  Williams  told 


him  that  Sharpe  was  Interested  In  his  busi- 
ness have  sufficient  probative  value  to  over- 
come these  positive,  uncontroverted  facta 
clearly  indicating  that  Sharpe  was  surety 
only?  Even  if  Sharpe  did  have  an  interest  in 
Williams'  business  at  the  time  he  signed  this 
note,  that  of  itself  would  not  make  him  a 
principal  maker ;  nor  would  it  show,  or  tend 
to  show,  that  he  had  any  interest  in  the  con- 
sideration of  the  original  note.  It  may  be 
stated,  in  passing,  that  Williams  denied  that 
he  told  the  cashier  that  Sharpe  had  any  in- 
terest in  the  note,  or  in  the  business  for 
which  the  note  was  given.  Be  this  as  it  may, 
the  cashier  unequivocally  testified  as  to  the 
original  note,  for  which  the  present  was  a 
renewal:  ^'W^hen  I  loaned  this  money  I  did 
not  luiow  or  recognize  in  this  transaction  any 
man  on  God's  green  earth  except  Williams.** 

[3]  We  do  not  think,  therefore,  that  under 
these  facts  the  question  as  to  Sharpens  re- 
lationship to  this  note  was  an  issuable  fact. 
The  question  of  his  relationship  to  the  con- 
tract must  be  determined  by  the  facts,  as  we 
before  stated,  and  these  facts,  In  our  opinion, 
amount  to  a  legal  demonstration  that  the  re- 
lation which  Sharpe  held  to  this  note  was 
simply  that  of  suretyship.  These  facts  bring 
■Sharpe  squarely  within  the  definition  of  a 
surety.  Givil  Code  1910,  §{  3538,  3641.  He 
signed  the  note  purely  for  the  accommoda- 
tion of  Williams,  to  enable  the  latter  to  re- 
new his  note  to  the  bank,  having  no  interest 
in  the  loan  and  receiving  none  of  the  money. 
Buck  V.  Bank  of  the  State  of  Georgia,  104 
Ga.  660,  30  S.  E.  872.  This  being  true,  and 
it  being  admitted  that  usury  was  charged  by 
the  bank  when  the  loan  was  made  to  Wil- 
liams, and  there  being  no  evidence  that 
Sbarpe  had  any  knowledge  tending  to  show 
that  usury  was  charged  in  the  note,  and  as 
the  note  contained  a  waiver  of  homestead. 
Sharpens  risk  being  thereby  increased,  the 
note  was  rendered  void,  and  Sharpe  was  dis- 
charged from  liability  thereon.  We  think, 
under  these  facts,  a  verdict  should  have  been 
directed  in  favor  of  ShaiT)e,  and  the  Judg- 
ment refusing  a  new  trial  is  therefore  revers- 
ed. Lewis,  Leonard  &  Co.  v.  Brown,  89  Ga. 
116,  14  S.  E.  881. 

Judgment  reversed. 

(9  Ga.  App.  779) 

J.  L.  PHILLIPS  &  CO.  ▼.  HUDSON. 

(No.  2,974.) 

(Court  of  Appeals  of  Georgia.    Sept.  30,  1911.) 

(SyUalus  hy  the  Court.) 

1.  CoBPOKATioNs  (I  613*)— Action  on  Note— 
Demttrrer. 

A  plea  filed  by  a  corporation  to  a  suit  on  a 
note  signed  in  the  corporate  name  by  its  treas- 
urer, which  in  general  terms  set  up  that  the 
note  was  not  signed  by  an  officer  authorized  to 
execute  it.  but  m  specific  detail  set  up  that  it 
was  executed  under  the  direction  of  the  presi- 
dent  of   the   corporation    in    pursuance    of  an 
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agreement  which  the  corporation  had  made,  sets 
np  no  Talid  defense  and  is  properly  stricken  on 
demurrer. 

[£«d.  Note.— For  other  cases,  see  OorporationSy 
Dec  Dig.  {  513.*] 

2.  Hacteb  and  Sebyaitt  (|  3*)— Gontbaot  or 

EkfFLOTHENT. 

Where  it  is  provided  in  a  contract  of  em- 
ployment that,  in  addition  to  a  stated  salary, 
the  employer  will  give  to  the  employ^  a  oertam 
percentage  of  the  earnings  of  the  business,  the 
agreement  as  to  the  giving  of  the  percentage  of 
the  net  earnings  is  not  a  voluntary  agreement, 
but  is  a  contractual  obligation,  restmg  on  a 
valid  consideraticm,  and  is  enforceable. 

[Ed.  Note.— B^or  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  8.*] 

Error  from  City  Court  of  Thomasville;  W. 
M.  Hammond,  Judge. 

Action  by  Cl  W.  Hudson  against  J.  L. 
Phillips  &  Co.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Theodore  Titus,  for  plaintiff  In  error. 
Smith,  Hammond  &  Smith,  for  defendant  In 
error. 

RUSSELL^  J*  Hudson  was  employed  for 
the  year  1006  by  Phillips  &  Co.,  a  corpora- 
tion, at  a  stated  salary.  At  the  end  of  the 
year  1906  the  presideut  of  the  company  in- 
formed him  that  the  year  had  been  prosper- 
ous, and  that  the  company  liad  decided  to 
give  him,  in  addition  to  his  earned  salary,  a 
bonus  of  $1,000,  which  was  paid  him  in  cash. 
(This,  however,  is  not  involved  in  the  direct 
question  now  before  us.)  The  president  of 
the  company  then  told  Hudson  that  as  to  the 
year  about  to  begin  (1907)  the  company 
would  give  him,  in  addition  to  the  stated 
salary  he  had  formerly  received,  a  bonus  or 
"gift"  of  an  amount  equal  to  what  would  be 
the  earnings  of  $5,000  worth  of  the  capital 
stock  of  the  company,  and  during  the  year 
1907  this  amounted  to  $1,976,  which  was  en- 
tered to  Hudson's  credit  on  the  books  of  the 
company.  The  understanding  was  that  Hud- 
son would  not  demand  the  cash  for  this 
amount,  as  the  company  was  needing  its 
money  for  other  purposes.  However,  he  was 
allowed  to  draw  a  portion  of  it  in  cacOi.  It 
was  then  agreed  that  the  company  would  is- 
sue to  Hudson  $5,900  worth  of  its  capital 
stock,  taking  in  payment  therefor  the  sum  to 
his  credit  on  the  books  of  the  company  and 
Hudson's  note  for  the  difference;  it  being 
understood,  however,  that  the  stock  was  to 
be  paid  for  out  of  the  earnings.  Later  on  the 
company  fell  into  financial  difficulties  and  a 
receiver  was  appointed.  The  receivership 
waa  a  little  later  dissolved,  and  the  company 
then  took  back  from  Hudson  the  stock,  sur- 
rendered to  him  his  note,  and  gave  to  Iilm 
the  note  sued  on,  which  represented  the 
amount  which  had  been  credited  in  the  orig- 
inal purchase  price  of  the  stock  because  of 
the  amount  standing  to  Hudson's  credit  on 
the  company's  books.  Hudson  sued  on  this 
note    and   the   company    defended   on   two 


grounds :  (1)  That  the  no<:e  was  not  the  act 
of  the  corporation  (an  attempt  at  a  plea  of 
non  est  factiun),  because  its  treasurer,  who 
signed  it  in  the  company's  name,  acted  be- 
yond his  power  in  so  doing;  (2)  that  the^ 
note  was  nudum  pactum.  The  plea  set  up 
all  the  facts  stated  above.  The  court  struck 
it  on  general  demurrer. 

[1]  1.  The  so-called  plea  of  non  est  factum 
was  not  sufficient.  While  it  is  alleged  in 
general  terms  that  the  treasurer  of  the  corpo- 
ration had  no  authority  to  execute  it  on  be- 
half of  the  corporation,  the  specific  facts  re^ 
cited  show  that  it  was  in  fact  a  corporate 
act  and  deed.  Prima  facie,  the  treasurer 
was  a  proper  ofQcer  to  sign  for  the  corpora- 
tion. The  plea  also  avers  that  the  note  was 
given  under  the  direction  of  the  president  of 
the  corporation  and  In  pursuance  of  the  ar- 
rangement, made  by  the  corporation  itself, 
under  which  Hudson  was  to  surrender  his 
stock. 

[2]  2.  That  the  note  was  not  without  con- 
sideration seems  to  be  manifest.  Even  if  the 
surrender  of  the  stock  cannot  be  treated  as 
the  true  consideration,  and  if  we  look  upon 
the  note  as  representing  the  sum  which  was 
placed  to  the  credit  of  the  plaintiff  on  the 
defendant's  books  as  a  bonus  in  addition  to 
his  regular  salary  for  the  year  1907,  still  it 
is  not  nudum  pactum.  The  promise  to  pay 
the  definite  bonus  (1.  e.,  a  percentage  of  the 
company's  earnings)  in  addition  to  the  stated 
salary,  being  made  concurrently  with  the  con- 
tract for  the  plaintiff's  services  for  that  year, 
was  not  a  mere  voluntary  promise.  The  so- 
called  bonus  was  not,  in  legal  essence,  a  gift 
at  all,  but  was  merely  extra  compensation,  to 
be  determined  by  something  to  be  ascertain- 
ed in  the  future.  Such  a  promise,  made  at 
the  beginning  of  the  employment,  is  enforce^ 
able,  though  it  would  not  be  if  made  pending 
the  term  or  after  performance  was  complete. 
See  Haag  v.  Rogers,  9  Ga.  App.  — ^  72  S.  B. 
46,  distinguishing  Davis  v.  Morgan,  117  Qa. 
504,  43  S.  E.  782,  61  L.  B.  A.  148,  97  Am.  St 
ftep.  171. 

Judgment  affirmed. 


(9  Qa.  App.  728> 

SPARKS  MILLING  CO.  v.  WESTERN 
UNION  TELEGRAPH  CO. 

(No.  2,940.) 

(Court  of  Appeals  of  Georgia.    June  29,  1911. 
Rehearing  Denied  Sept.  28,  1911.) 

(Syllahus  by  the  Court.) 

1.  Telegraphs  and  Telephones  (f  53*)— 
Negligence  or  Telegraph  Coicpanies— 
AcnoN— Evidence. 

The  damages  sought  to  be  recovered  were 
not  caused  by  the  alleged  negligent  conduct  of 
the  defendant  telegraph  company,  but  resulted 
from  the  voluntary  act  of  the  plaintiff  in  com> 
plying  with  the  terms  of  a  proposal  or  offer  to 
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contract  which  it  had  not  accepted,  and  which 
it  was  under  no  legal  compulsion  to  perfonn. 

[Bid.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  53.*] 

2.  Damages  d  157*)— General  ob  NoionaIt- 
Evidence. 

In  a  suit  for  special  damages  alone,  where 
the  plaintiflf  is  not  entitled  to  recover  the  spe- 
cial damages  sued  for,  there  can  be  no  recovery 
of  general  or  nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  §|  429-^40,  447-453;  Dec,  Dig.  § 
157.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  the  Sparks  Milling  Company 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.     Affirmed. 

The  Sparks  Milling  Company  brought  suit 
against  the  Western  Union  Telegraph  Com- 
pany for  damages  growing  out  of  the  alleg- 
ed negligent  conduct  of  the  defendant  in  the 
transmission  and  dellyery  of  certain  cable- 
grams. A  general  demurrer  to  the  petition 
was  sustained,  and  this  Judgment  is  here 
for  review.  The  allegations  of  the  petition 
are  substantially  as  follows  : 

The  Sparks  Milling  Company  is  a  corpora- 
tion manufacturing  and  selling  flour.  Ross 
T.  Smyth  &  Co.  represented  it  In  Liverpool. 
On  August  16,  1907,  It  had  two  separate  ne- 
gotiations with  Smyth  &  Co.  by  cipher  cable- 
grams over  the  lines  of  the  defendant.  The 
flrst  cablegram  related  to  what  was  known 
as  "Armadale**  flour,  and  was  sent  by  the 
milling  company  to  Smyth  &  Co.  It  was  as 
follows:  "Best  oflPer  we  can  make  Is:  We 
offer  to  sell  you  one  thousand  140  lb.  sacks 
Armadale  at  22  shillings."  On  the  same  day 
a  reply  was  received,  as  follows:  "We  ac- 
cept your  offer  of  one  thousand  140  lb.  sacks 
Armadale  at  22  shillings."  On  receiving 
this  acceptance  the  milling  company  cabled 
to  Smyth  &  Co.  the  following:  "We  confirm 
sale  [referring  to  the  sale  already  completed 
of  one  thousand  140  lb.  sacks  Armadale  at 
22  shillings],  and  offer  you  1,000  more  at  a 
third  advance."  The  last  cablegram  was  not 
delivered  to  Smyth  &  Co.  until  the  follow- 
ing day,  August  17th.  Between  the  sending 
of  this  last  cablegram  and  its  receipt,  Smyth 
ft  Co.  opened  negotiations  as  to  the  second 
transaction  by  sending  to  the  milling  com- 
pany the  following  cablegram:  "We  offer  to 
buy  of  you  3,000  sacks  weighing  140  lbs. 
Sparks'  Best,  at  23-6  shillings  per  sack, 
September  and  October  shipment**  This  of- 
fer was  not  accepted,  but  a  counterproposl- 
tlon  was  cabled  to  Smyth  Sa  Co.  as  follows: 
"We  offer  to  sell  you  3,000  sacks  weighing 
140  lbs.  each  of  Sparks*  Best  at  24  shillings 
per  sack.  We  offer  to  sell  you  3,000  sacks, 
140  lbs.  each,  of  Yarrow  flour  at  23-6  shil- 
lings per  sack,  all  September  shipment*' 
This  cablegram  containing  the  counterprop- 
osltlon  was  never  delivered. 


It  Is  alleged  that  Smyth  ft  Go.,  recelying  no 
response  to  their  "Sparks*  Besf  cablegram, 
necessarily  construed  the  third  cablegram 
relating  to  the  "Armadale**  transaction  as 
referring  to  their  offer  by  cablegram  to  pur- 
chase 3,000  sacks  of  "Sparks*  Best,"  and  as 
an  acceptance  of  that  offer;  that  if  they  had 
received  the  third  cablegram  relating  to  the 
"Armadale**  transaction  within  a  -reason- 
able time,  to  wit,  on  the  day  on  which  it 
was  sent,  they  would  necessarily  have  in- 
terpreted it  as  meaning  that  the  milling 
company  w  .^  offering  an  additional  1,000 
sacks  of  "Armadale,**  weighing  140  pounds 
each  at  22%  shillings;  that,  not  receiving 
this  cablegram  within  a  reasonable  time,  and 
receiving  no  response  to  their  offer  to  pur- 
chase 3,000  sacks  of  "Sparks*  Best,"  and  con- 
struing the  third  cablegram  relating  to  the 
"Armadale**  transaction  as  referring  to  their 
cablegram  with  reference  to  "Sparks*  Best," 
they  resold  the  3,000  sacks  of  "Sparks*  Best," 
and  insisted  that  the  milling  company  was 
bound  to  deliver  the  3,000  sacks  of  "Sparks* 
Best"  at  23-6  shillings;  and  the  milling 
company  considering  itself  bound  to  deliver 
this  flour  In  accordance  with  an  apparently 
closed  transaction  as  hereinbefore  stated, 
and  In  the  exercise  of  good  faith,  and  with 
a  view  to  preserving  its  credit  and  protect- 
ing its  good  name  In  the  business  world,  car- 
ried out  the  trade  and  delivered  the  3,000 
sacks  of  "Sparks*  Best*'  on  the  terms  con- 
tained In  the  offer  made  by  Smyth  ft  Co., 
and  to  do  so  It  was  compelled  to  purchase  in 
the  open  market  3.000  sacks,  weighing  140 
pounds  each,  of  "Sparks*  Best,"  at  an  ad- 
vance of  3  shillings  per.  sack,  resulting  in  a 
loss  of  $1,080,  for  which  sum  the  suit  is 
brought 

Payne,  Little  ft  Jones,  for  plaintiff  In  er- 
ror. Dorsey,  Brewster,  Howell  ft  Heyman, 
for  defendant  in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  The  judgment  dismissing  the  peti- 
tion on  general  demurrer  must  be  affirmed. 
Conceding  the  negligence  of  the  defendant 
company  as  alleged,  the  damage  to  the  plain- 
tiff, nevertheless,  did  not  result  from  this 
negligence,  but  was  due  to  the  voluntary  act 
of  the  plaintiff  in  complying  with  the  unan- 
thorized  demand  of  Smyth  ft  Co.,  resulting 
from  an  inexcusable  error  of  the  latter  in 
interpreting  the  third  cablegram  which  by 
Its  express  terms  applied  only  to  the  "Arma- 
dale" transaction,  which  transaction  had  been 
entirely  closed  by  the  two  previous  cable- 
grams, the  offer  made  by  the  milling  compa- 
ny and  Its  acceptance  by  Smyth  ft  Co.,  as  re- 
ferring to  the  cablegram  offering  to  purchase 
3,000  sacks  of  "Sparks*  Best*'  at  23-6  shil- 
lings per  sack,  and  as  being  an  acceptance 
of  the  offer.  The  allesred  delay  in  delivering 
the  confirmatory  cablegram  referring  to  the 
"Armadale**    flour   transaction    cannot    rea- 
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Bonably  be  considered  as  forming  the  basis 
of  any  claim  for  damages  in  connection  with 
the  "Sparks'  Best"  flour  transaction.  This 
cablegram  could  not  have  been  reasonably 
construed  as  referring  to  the  "Sparks'  Best" 
flour  transaction,  or  as  a  reply  to  the  prop- 
osition to  buy  "Sparks'  Best"  flour,  contained 
in  the  cablegram  of  Smyth  Sc  Co.»  for  the 
Tery  simple  reason  that  the  confirmatory  ca- 
blegram by  its  terms  referred  to  the  "Arma- 
dale" transaction,  confirming  the  sale  there- 
tofore made  of  the  1,000  sacks  of  "Armadale" 
flour  and  offering  to  sell  1,000  more  sacks 
at  a  third  advance.  When  Smyth  &  Co. 
construed  this  confirmatory  cablegram  as  re- 
lating to  3,000  sacks  of  "Sparks'  Best"  flour, 
they  made  an  unreasonable  and  Inexcusable 
error,  and  this  erroneous  Interpretation  was 
in  no  sense  binding  upon  the  milling  compa- 
ny; and  if  the  milling  company,  for  the  pur- 
pose of  protecting  its  credit,  accepted  this  er- 
roneous construction,  it  was  its  voluntary  act, 
for  it  was  not  legally  bound  to  sell  the 
3,000  sacks  of  "Sparks'  Best"  flour  to  Smytb 
A  Co.  at  the  price  offered  by  them.  It  had 
expressly  declined  this  offer,  and  had  made  a 
counterpropositlon ;  and,  while  the  cablegram 
containing  this  counterpropositlon  may  not 
have  been  delivered,  it  is  indisputably  shown 
that  there  was  not  in  law  a  contract  between 
the  milling  company  and  Smyth  &  Co.  in 
reference  to  the  "Sparks*   Best"   flour. 

Now,  unless  the  milling  company  was 
bound  by  a  valid  contract  to  sell  to  Smyth  & 
Co.  "Sparks*  Best"  flour,  on  the  terms  pro- 
posed in  the  cablegram,  there  could  not  be 
any  recovery  by  it  from  the  telegraph  com- 
pany. The  essential  condition  precedent  to 
the  right  of  such  recovery  would  be  a  valid 
contract  with  reference  to  "Sparks'  Best" 
flour  between  the  milling  company  and 
Smyth  &  Co.  Western  Union  Tel.  Co.  v.  Bai- 
ley, 115  Ga.  725,  42  S.  E.  89,  61  L.  R.  A. 
933:  Beck  &  Gregg  Hardware  Co.  v.  Knight, 
121  Ga.  292,  48  S.  E.  930,  3  L.  R.  A.  (N.  S.) 
420;  Haber,  Blum.  Bloch  Hat  Co.  v.  Southern 
Bell  Tel.  Co.,  118  Ga.  874,  45  S.  E.  696:  Rich- 
mond Hosiery  Mills  v.  Telegraph  Co.,  123  Ga. 
216,  51  S.  B.  290;  Bass  v.  Postal  Tel.  Co.. 
127  Ga.  426,  56  S.  E.  465.  12  L.  R.  A.  (N.  S.) 
489.  Certainly  it  cannot  be  reasonably  con- 
tended that  the  milling  company  was  legal- 
ly tx>und  to  Smyth  &  Co.  to  sell  them  the 
3.000  sacks  of  "Sparks'  Best"  flour  at  23-6 
shillings  per  sack,  when  Smyth  ft  Co.  had 
not  accepted  the  milling  company's  offer  and 
had  made  it  a  counterpropositlon,  which  had 
never  been  received.  This  liability  could 
only  be  claimed  upon  the  assumption  that  the 
Interpretation  which  Smyth  &  Co.  placed 
upon  the  confirmatory  cablegram  relating  to 
the  "Armadale"  transaction  was  a  reason- 
able and  necessary  construction,  and  was 
caused  by  the  negligent  conduct  of  the  de- 
fendant company,  as  alleged.  While  the  al- 
legation is  that  if  this  confirmatory  cable- 
gram referring  to  the  "Armadale"  transac- 
tion had  been  delivered  within  a  reasonable 


time  to  Sn^th  &  Co.,  they  would  have  dis- 
covered from  it  that  it  referred  to  the  "Ar- 
madale" transaction,  and  not  to  the  "Sparks' 
Best"  transftction,  yet  it  is  seen  that  when 
the  cablegram  was  actually  delivered,  not- 
withstanding its  express  terms,  they  con- 
strued it  as  referring  to  the  "Sparks'  Best'* 
transaction,  and  as  an  acceptance  of  their 
offer  to  purchase  3,000  sacks  of  the  latter 
brand  of  flour. 

[1]  This  whole  case,  it  seems  to  us,  lies 
in  a  very  narrow  compass,  and  may  be  com- 
prehensively stated  as  follows:  There  were 
two  transactions  between  the  milling  compa- 
ny and  their  correspondents,  Smyth  &  Co. 
The  flrst  transaction  related  to  the  sale  of 
1,000  sacks  of  "Armadale"  flour  at  22  shil- 
lings per  sack.  This  contract  was  complet- 
ed by  the  offer  contained  in  the  cablegram 
sent  by  the  milling  company  to  Smyth  &  Co., 
and  accepted  by  Smyth  A  Co.  in  their  reply 
cablegram.  The  third  or  confirmatory  cable- 
gram, which  was  sent  by  the  milling  com- 
pany to  Smyth  &  Co.,  was  wholly  unneces- 
sary; for.  the  contract  having  been  complet- 
ed by  the  offer  and  acceptance  above  stated, 
no  confirmation  was  necessary.  Even,  there- 
fore, if  the  terms  of  the  confirmatory  cable- 
gram bore  out  the  contention  that  Smyth 
&  Co.  necessarily  construed  it,  in  the  ab- 
sence of  any  reply  to  their  offer  to  purchase 
3,000  sacks  of  "Sparks'  Best*'  flour,  as  a  re- 
ply to  their  cablegram  and  as  an  acceptance 
thereof,  this  erroneous  interpretation  was 
caused,  not  by  any  negligence  of  the  tele- 
graph company,  but  by  the  unnecessary  act 
of  the  milling  company  in  sending  the  con- 
firmatory cablegram  and  in  making  it  possi- 
ble for  the  erroneous  interpretation  to  be 
placed  upon  it.  The  offer  to  purchase  3,000 
sacks  of  "Sparks'  Best"  flour  was  not  ac- 
cepted by  the  milling  company  and  conse- 
quently there  existed  no  contract  binding 
upon  it  to  sell  this  flour  on  the  terms  pro- 
posed by  Smyth  &  Co.  If  the  milling  com- 
pany, notwithstanding  that  it  was  not  legal- 
ly bound  to  sell  this  flour  on  the  terms  pro- 
posed, did  so,  not  because  of  any  legal  lia- 
bility, but  for  the  purpose  of  protecting  Its 
credit  and  standing  commercially,  this  was 
a  mere  voluntary  act,  and  could  not  be  the 
basis  of  a  claim  for  damages  against  the 
telegraph  company. 

[2]  2.  It  is  insisted  by  counsel  for  the 
plaintiff  that  in  any  event  the  court  erred 
in  sustaining  the  general  demurrer  and  dis- 
missing the  petition,  because  the  .  plaintiff 
at  least  was  entitled  to  have  the  question  of 
nominal  damages  passed  upon  by  the  Jury. 
We  think  this  contention  is  unsound  for  two 
reasons:  In  the  first  place,  as  we  have  en- 
deavored to  show,  we  do  not  think  that  the 
plaintiff  has  the  right  to  recover  any  sort  of 
damages  from  the  telegraph  company:  and. 
in  the  next  place,  the  suit  is  limited  to  a 
claim  for  special  damages,  arising  under  the 
circumstances  set  out  in  the  petition.  There 
is  no  suit  for  general  damages  or  nominal 
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damages;  and,  under  such  allegations,  only 
the  character  of  damages  sned  for  could  he 
recovered.  In  other  words,  there  can  he  no 
recovery  for  either  nominal  or  general  dam- 
ages, where  the  snit  Is  exdnslvely  one  to  re^ 
cover  special  damages.  Ghrlstophulos  Caf6 
Co.  V.  Phillips,  4  Ga.  App.  819  (2),  62  S.  El 
562;  Wright  v.  Smith,  128  Ga.  432,  57  S.  B. 
684. 
Judgment  affllrmed. 


(9  Ga.  App.  700) 

DARBY  V.  STATE.     (No.  2,849.) 

(Court  of  Appeals  of  Georgia.    Sept  28,  1911.) 

(SyUahus  hp  the  Court,) 

1.  HoiuciDB    ($    804*)--lNSTBUcTiow8— Acci- 
dental Homicide. 

Where  it  appears  that  the  defendant  shot 
the  deceased  with  a  pistol  from  his  coat  pocket, 
and  the  contention  of  the  state  was  that  the 
killing  was  deliberate  and  intentional,  and  the 
contention  of  the  defendant  was  that  the  dis- 
charge of  the  pistol  was  accidental,  and  caused 
by  the  fact  that  his  hand  was  maimed,  so  that, 
when  he  went  to  withdraw  the  pistol  from  his 
pocket,  his  finger  caught  over  the  trigger,  and 
he  pulled  on  it,  thinking  that  it  was  the  trig- 
ger guardj  it  was  error  for  the  court,  in  charg- 
ing tie  jury,  to  neglect  entirely  to  instruct 
them  as  to  the  defense  of  accidental  homicide, 
especially  in  view  of  the  fact  that  the  judge 
gave  a  number  of  instructions  to  the  jury  as 
to  what  would  be  the  legal  efifect  if,  though  the 
discharge  of  the  pistol  was  somewhat  accidental 
the  defendant  was  not  entirely  free  from  cul- 
pability. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  304.*] 

2.  Criminal   Law    (§   364*)— Evidencb— Res 
Gestae. 

Where  it  appears  that  immediately  after 
the  shooting  a  witness  went  up  to  the  defend- 
ant, who  was  still  standing  at  the  scene  of  the 
shooting,  and  walked  a  few  steps  away  with 
him,  and  asked  him  why  he  shot,  and  he  said 
then  and  there  that  he  shot  unintentionally, 
this  statement  being  made  in  less  than  two 
minutes  from  the  time  of  the  shooting  and  un- 
der circumstances  tending  to  negative  premedi- 
tation, it  should  have  been  admitted  in  evidence 
as  a  part  of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  805,  808-«10,  813,  816-^18 ; 
Dec.  Dig.  §  Sei*] 

3.  Homicide  (8  202*)— Dting  Declarations 
—Admissibilitt. 

An  alleged  dying  declaration  is  not  admis- 
sible in  evidence,  unless  it  was  made  at  a  time 
when  the  declarant  was  in  the  article  of  death, 
notwithstanding  that  at  the  time  it  was  made 
the  declarant  may  have  believed  that  he  was 
going  to  die,  and  notwithstanding  that  he  died 
immediately  following  an  operation  which  took 
place  a  few  hours  later;  and  it  was  error  for 
the  court  to  instruct  the  jury  that  they  should 
consider  the  declaration  as  a  dying  declaration 
in  the  event  it  was  made  between  the  time  of 
the  declarant's  receiving  the  wound  and  the  time 
of  his  death,  and  at  a  time  "when  he  was  con- 
scious that  he  would  die,  and  be  was  aware  of 
his  approaching  death,"  without  instructing 
them  that  the  declaration  should  not  be  receiv- 
ed unless  he  was  actually  in  the  article  of  death 
at  the  time. 

[Ed..  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  202.*] 


4.  Review  on  Appeal. 

Except  as  indicated  in  the  foregoing  head 
notes,  there  was  no  error. 

Hill,  C.  Jm  dissenting. 

ESrror  from  Superior  Oonrt,  Toombcr  Coun- 
ty; B.  T.  Rawlings,  Judge. 

W.  L.  Darby  was  convicted  of  homidde, 
and  brings  error.    Reversed. 

H.  D.  D.  Twiggs,  Williams  &  Giles,  Jones  & 
Sparks,  G.  W.  Lankford,  Hines  &  Jordan* 
and  S.  N.  Gazan,'  for  plaintiff  in  error.  Al- 
fred Herrington,  Sol.  GexL,  for  the  State. 

POWELL,  J.  This  court  after  carefully 
considering  the  many  assignments  of  error 
contained  in  the  somewhat  voluminous  rec- 
ord, has  finally  been  able  to  agree  that  the 
trial  was  free  from  error  except  as  to  the 
points  set  out  in  the  first  three  headnotes 
preceding  this  opinion,  and  even  as  to  them 
the  Chief  Judge  is  not  convinced  that  what 
seems  to  the  majority  of  the  court  to  be 
error  was  such  error  as  to  justify  a  new 
trial. 

[1]  The  homicide  occurred  while  the  de- 
fendant and  the  deceased  were  having  an 
altercation  in  a  public  street.  The  defend- 
ant, it  seems,  used  opprobrious  language  to 
the  deceased  (though  the^e  was  some  denial 
of  this).  The  deceased  struck  the  defendant 
a  blow  in  the  face  with  his  hand,  and  ac- 
cording to  the  defendant's  statement,  and 
according  to  the  testimony  of  the  defendant's 
witnesses,  threw  his  hand  towards  his  pock- 
et as  if  to  draw  a  weapon.  At  this  moment 
the  pistol  of  the  defendant,  which  was  in 
his  side  coat  pocket,  was  fired,  and  the 
mortal  wound  was  inflicted.  The  defendant 
stated  to  the  jury,  and  contended,  that  this 
firing  of  the  pistol  was  acdd^iital.  It  ap- 
pears that  the  defendant  was  a  small  man, 
inflicted  with  a  rheumatic  Infirmity  In  hhf 
lower  limbs,  and  In  addition  to  this  he  had 
been  maimed  by  having  the  thumb  and  one 
finger  cut  from  his  right  hand.  The  de- 
ceased was  a  large,  strong  man.  The  de- 
fendant stated  to  the  jury,  and  contended^ 
that  when  be  was  struck  by  the  deceased, 
and  saw  him  make  the  movement  as  if  to 
continue  the  assault,  he  reached  in  his  pock- 
et with  his  maimed  hand  in  order  to  get 
his  pistol,  so  as  to  defend  himself  if  the  de- 
ceased in  fact  pursued  the  attack,  and  that 
in  attempting  to  withdraw  the  pistol,  which 
was  an  automatic  revolver,  his  finger  caught 
over  the  trigger,  which  he  mistook  for  the 
guard,  and  the  pulling  upon  the  trigger 
caused  the  pistol  to  fire. 

The  judge  in  his  charge  nowhere  instruct- 
ed the  jury  upon  the  theory  of  an  accidental 
shooting,  except  in  the  following  language: 
"I  charge  you  further,  gentlemen,  if  you 
find  from  all  the  facts  and  circumstances  of 
the  case  that  the  defendant  was  making  an 
attack  upon  the  deceased  with  an  unlawful 
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Intention  to  kill,  onjustlflably,  and  the  de- 
fendant's pistol  was  discharged  accidentally, 
and  the  deceased  was  killed,  I  charge  you 
that  such  killing  would  constitute  the. crime 
of  murder."  It  may  be  furth^  noted  that 
he  also  instructed  the  jury  upon  the  sub- 
ject of  InToluntary  manslaughter  in  the  com- 
mlssloD  of  an  unlawful  act,  as  well  as  In 
the  commission  of  a  lawful  act  without  due 
circumspection.  We  deem  the  omission  of 
the  court  to  instruct  the  Jury  as  to  the  de- 
fense of  accidental  homicide  n  material  er- 
ror. If  the  defendant's  statement  as  to  the 
manner  in  which  the  pistol  was  fired  be 
true,  he  was  guilty  of  no  offense,  and  the 
court  should  so  have  Informed  the  Jury. 

{21  2.  The  other  members  of  the  court 
somewhat  share  the  doubt  of  the  Chief  Judge 
as  to  the  point  we  are  about  now  to  dis- 
cuss, but  after  careful  consideration  we  have 
decided  that  the  court  erred  in  his  ruling 
upon  it  As  soon  as  the  shot  was  fired, 
friends  of  each  party  ran  up.  One  of  them 
took  the  deceased  to  a  buggy,  and  the  state- 
ment which  the  deceased  there  made  as  to 
how  the  homicide  occurred  was  admitted  by 
the  Judge  as  a  part  of  the  res  gestce.  The 
court,  however,  rejected  the  testimony  of  an- 
other person  to  the  effect  that  he  immediate- 
ly approached  the  defendant,  and  withdrew 
with  him  a  few  steps  from  the  place  where 
he  was  standing  when  he  did  the  shooting, 
and  asked  hira  why  he  shot,  to  which  the 
defendant  replied.  "I  did  not  intend  to 
shoot."  This  all  occurred  within  less  than 
two  minutes  from  the  time  of  the  shooting, 
and  the  surrounding  circumstances  concern- 
ing the  making  of  the  statement  are  detail- 
ed by  the  witnesses.  In  the  Judgment  of  the 
majority  of  the  court,  the  statement  was 
sufficiently  close  to  the  act,  and  was  appar- 
ently sufficiently  free  from  afterthought  (or 
rather  forethought  and  deliberation),  to  re- 
quire Its  admission  as  a  part  of  the  res 
gestae. 

[3]  3.  An  alleged  dying  declaration  of  the 
deceased  was  allowed  In  evidence.  The  tes- 
timony as  to  whether  the  deceased  was  in 
fact  In  the  article  of  death  at  the  time  he 
made  the  statement  is  somewhat  equivocal, 
though  it  was  perhaps  sufBcient  to  Justify 
the  court  In  submitting  the  matter  to  the 
Jury.  But  the  court  charged  the  Jury  as 
follows:  "I  charge  you.  If  you  find  from  all 
the  facts  and  circumstances  of  this  case  that 
after  the  deceased  was  wounded,  and  be- 
tween the  time  of  receiving  the  wound  and 
his  death,  he  made  certain  statements  as  the 
cause  of  his  death  and  who  killed  him,  and 
if  you  find  that  these  statements  were  made 
at  a  time  when  he  was  conscious  that  he 
would  die,  that  he  was  aware  of  his  ap- 
proaching death,  I  charge  you  should  con- 
sider that  testimony  along  with  the  other 
testimony  In  the  case  in  determining  the 
main  issue;  that  is,  as  to  whether  or  not 
the  defendant  is  guilty  as  charged  beyond 
a  reasonable  doubt*'    It  will  be  noticed  that 


under  the  language  of  this  diarge  the  Judge 
did  not  make  the  fact  of  the  declarant's  be- 
ing in  the  arUde  of  death  one  of  the  pre- 
requisites to  his  declaration  being  received 
as  a  dying  declaration.  A  statement  made 
*'after  the  deceased  was  wounded,  and  be- 
tween the  time  of  receiving  the  wound  and 
his  death,"  was  not  necessarily  a  statement 
made  while  he  was  in  the  article  of  death. 
The  law  is  plain  that  the  declaration  is  not 
admissible  unless  the  declarant  was  in  the 
article  of  death  at  the  time  of  making  it 
The  man  may  be  conscious  that  he  is  going 
to  die,  and  may  be  aware  of  his  approach- 
ing death,  without  being  In  a  dying  condi- 
tion, or,  as  the  law  phrase  is,  in  the  article 
of  death. 

[4]  4.  Except  in  the  particulars  which  have 
already  been  discussed,  we  find  no  error; 
but  we  deem  these  sufladent  to  Justify  the 
grant  of  a  new  trial,  as  they  seem  to  go 
to  the  very  vitals  of  the  case. 

Judgment  reversed. 

HILL,  C.  J.  (dissenting).  I  do  not  think 
the  alleged  errors  on  which  the  Judgment  of 
reversal  is  based,  If  errors  at  all,  are  of  suffi- 
cient gravity  to  require  another  trial.  Un- 
der the  evidence  a  verdict  for  murder  would 
have  been  amply  supported,  and  a  verdict 
for  a  lesser  grade  of  homicide  was  manlfestfy 
a  concession  to  sympathy,  and  not  to  doubt. 
Certainly,  in  my  opinion,  the  verdict  could 
not  have  been  caused  by  any  of  the  errors 
complained  of,  and  for  which  a  new  trial  is 
ordered. 

1.  The  first  assignment  of  error  deemed 
material  by  the  majority  of  the  court  is  that 
the  trial  Judge  erred  in  neglecting  entirely  to 
instruct  the  Jury  as  to  the  defense  of  acci- 
dental homicide.  This  theory  is  not  raised  by 
the  evidence,  but  depends  solely  on  the  state- 
ment of  the  accused,  and  it  has  been  repeat- 
edly ruled  by  the  Supreme  Court  and  by  this 
court  that  a  theory  of  the  defense  which  de- 
pends solely  on  the  statement  of  the  accused 
need  not  be  charged,  unless  there  is  a  writ- 
ten request,  and  in  this  case  there  was  no 
written  request  to  charge  on  this  theory. 
While  the  evidence  fully  negatived  the  the- 
ory of  any  accidental  homicide,  the  state- 
ment of  the  accused  does  not  present  a  case 
of  killing  resulting  alone  from  an  accident. 
The  attempt  to  draw  the  deadly  weapon 
from  the  pocket  was  admittedly  intentional. 
But  It  1b  claimed  by  the  accused  that,  al- 
though his  effort  to  draw  his  weapon  was  in- 
tentional, he  unintentionally  pulled  the  trig- 
ger. He  claimed  that  he  endeavored  to  draw 
his  pistol  for  the  purpose  of  using  it  In  self- 
defense.  The  trial  court  fully  charged  the 
law  applicable  to  Justifiable  homicide  in  self- 
defense,  and  all  the  grades  of  homicide. 
Under  the  view  which  I  take  of  the  evidence, 
he  also  charged  the  law  applicable  to  that 
character  of  accidental  homicide  logically  de- 
duced from  the  statement  of  the  accused. 
The  overwhelming  weight  ^  the  eyldence 
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shows  that  the  accused  was  the  aggressor; 
that  he  made  an  attack  upon  the  decedent 
with  a  deadly  weapon  for  the  sole  purpose  of 
resenting  a  blow  with  the  open  hand  provok- 
ed by  his  opprobrious  language,  and  the 
learned  trial  judge  charged  to  the  effect  that 
if  the  accused  made  an  attack  upon  the  de- 
cedent with  the  unlawful  intention  to  kill  un- 
justifiably, and  in  this  attack  the  pistol  of 
the  accused  was  discharged  accidentally  kill- 
ing the  decedent,  the  accidental  discharge 
would  be  no  justification.  But  if  it  be  in- 
sisted that  the  actual  discharge  of  the  pistol 
was  due  entirely  to  an  accident,  and  was  not 
a  part  of  an  unlawful  act,  it  seems  to  me 
that  it  was  hardly  necessary  for  the  trial 
judge  to  tell  the  jury  that  an  accidental  kill- 
ing of  that  character  could  not  in  any  pos- 
sible view  constitute  guilt  of  any  kind. 
Courts  of  justice  are  not  kindergartens, 
where  the  jurors  are  pupils  and  the  judges 
are  teachers  of  manifest  truisms.  Some  in- 
telligence should  be  accorded  to  jurors.  The 
law  says  that  they  are  "upright  and  intelli- 
gent"; and  it  does  seem  that  the  jurors 
might  be  presumed  to  know  that  a  homicide, 
the  result  of  an  accident  pure  and  simple, 
would  not  make  the  unfortunate  actor  guilty 
of  any  offense. 

.2.  The  second  alleged  error  for  which  a 
new  trial  is  granted,  dubitante,  is  based  up- 
on the  ruling  of  the  court  in  excluding  from 
evidence  the  following  testimony:  "We 
[meaning  witness  and  defendant]  went  on 
down  the  street  together.  He  had  the  pistol 
at  that  time  in  his  hand,  and  he  unbreach- 
ed  it  and  threw  out  the  cartridges,  and  I 
says,  'How  come  you  to  shoot?'  and  he  says, 
'I  didn't  intend  to  shoot'  "  The  majority  of 
the  court  thinks  this  declaration  should  have 
been  admitted  as  a  part  of  the  res  gestae. 
I  must  confess  that  I  do  not  know  whether 
this  declaration  is  a  part  of  the  res  gestte 
or  not  What  is  or  is  not  within  the  rule  of 
res  gestae  is  one  of  those  legal  obstacles  that 
cannot  be  surmounted  by  any  inflexible  cri- 
terion. The  English  docti'ine  that  the  dec- 
larations, to  be  admissible,  must  be  contem- 
poraneous with  the  main  transaction,  has 
been  greatly  enlarged  by  the  American  cases. 
Under  these  decisions  the  element  of  time 
is  not  always  material.  If  the  declarations 
are  the  spontaneous,  Impromptu  outpourings 
of  the  mind,  uttered  either  contemporaneous- 
ly with  or  shortly  after  the  main  transaction, 
and  are  not  merely  descriptive  or  narrative 
of  past  events,  they  are  admissible  as  res 
gestse.  In  the  present  case  this  declaration 
was  after  the  commission  of  the  act  when 
the  accused  had  left  the  place  where  the 
act  was  committed.  It  was  not  spontaneous 
or  impromptu,  but  elicited  by  a  question  of 
a  third  person.  If  entitled  to  any  weight  at 
all,  it  was  solely  due  to  the  credit  to  be  at- 
tached to  the  speaker,  and  not  to  the  nature 
of  the  declaration  itself.  I  cannot  think  that 
tlie  trial  judge  (who  must  necessarily  be 
clothed  with  a  very  wide  discretion)  commit- 


ted a  serious  error  In  excluding  from  the 
jury  merely  this  declaration  of  the  accused 
of  his  intention.  The  safest  test  of  hiten- 
tion  is  the  nature  of  the  act  and  the  circum- 
stances under  which  It  was  committed,  and 
not  what  the  actor  says  about  it  after  its 
commission.  Besides,  the  accused  got  the 
full  benefit  of  this  defense  when  he  stated 
to  the  jury  that  the  shooting  was  accidental; 
and  therefore,  if  the  exclusion  of  this  decla- 
ration as  evidence  was  error,  It  was  harm- 
less error. 

3.  The  third  alleged  error  is  that  the  trial 
judge  failed  to  Instruct  the  Jury  that  they 
should  not  consider  the  alleged  dying  decla- 
ration, unless  it  was  made  at  a  time  when 
the  declarant  was  in  the  article  of  death. 
The  statute  requires,  as  a  condition  precedent 
to  the  consideration  by  the  jury  of  a  dying 
declaration  as  evidence,  that  it  must  be  made 
when  in  the  article  of  death  and  by  a  per- 
son conscious  of  his  condition.  Penal  Code 
1910,  §  1026.  If  the  judge  omitted  from  his 
instructions  the  necessary  element  that  the 
declarant  must  have  been  actually  dying 
when  the  declaration  was  made  to  give  the 
declaration  probative  value,  and  yet  the  evi- 
dence proved  that  the  declarant  was  in  fact 
dying  when  he  made  the  declaration  and  he 
was  conscious  of  his  condition,  would  this 
failure  amount  to  reversible  error?  Is  It  not 
the  fact  that  gives  probative  value?  And  If 
this  fact  is  shown,  is  not  the  requirement  of 
the  law  fulfilled?  In  this  case  the  attending 
physician  testified  that  when  the  declara- 
tion was  made  the  declarant  was  "in  articulo 
mortis."  He  himself  repeatedly  declared  that 
he  was  dying.  From  the  time  he  was  shot 
until  his  death  he  never  uttered  one  word 
of  hope,  but  every  word  unequivocally  in- 
dicated consciousness  of  approaching  death. 
The  dying  declaration,  therefore,  had  every 
essential  element  necessary  to  make  it  evi- 
dence, and  even  if  the  judge  neglected  to  in- 
clude in  the  charge  one  of  these  elements,  it 
nevertheless  existed,  and  the  jury  had  the 
right  to  consider  it  as  evidence. 

But  I  think  the  judge  did  in  substantial 
effect  instruct  the  jury  that  the  evidence 
must  show  that  the  declarant  was  in  the  arti- 
cle of  death  when  he  made  the  declaration^ 
before  they  could  give  it  evidentiary  value. 
His  charge  was  as  follows;  "I  charge  you^ 
if  you  find  from  all  the  facts  and  circum- 
stances of  this  case  that  after  the  deceased 
was  wounded,  and  between  the  time  of  re- 
ceiving the  wound  and  his  death,  he  made 
certain  statements  as  to  the  cause  of  his 
death  and  who  killed  him,  and  if  you  find 
that  these  statements  were  made  at  a  time 
when  he  was  conscious  that  he  would  die, 
that  he  was  aware  of  his  approaching  death,. 
I  charge  you  should  consider  that  testimo- 
ny,** etc.  Taking  this  charge  all  together, 
can  it  be  reasonably  doubted  that  the  jur.v 
understood  that  the  evidence  must  show 
that  the  declarant  was  In  a  dying  condition- 
and  was  conscious  of  Uiat  fact  before  thc^ 
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could  consider  the  declaration?  How  could 
the  declarant  have  been  "aware  of  hia  ap- 
proaching death/'  imless  death  was  In  fact 
approaching?  Of  coforse,  all  men  are  in  a 
sense  aware  of  approaching  death.  The 
event  is  certain  as  to  fate,  only  uncertain  as 
to  time.  But  this  is  not  what  the  Judge 
meant.  He  was  speaking  of  the  condition 
"at  the  time  when  the  declaration  was  made/' 
and  the  jury  doubtless  so  imderstood  him. 
Besides,  the  dying  declaration  was  admitted 
for  the  purpose  only  of  showing  "the  cause 
of  death  and  the  person  who  killed  him." 
These  two  facts  were  not  contradicted.  The 
accused  admitted  the  killing.  If  it  be  said 
that  the  dying  dtelaration  further  included 
the  statement  that  the  accused  "cursed  the 
declarant,  and  he  slapped  him  with  his  hand, 
and  he  shot  him,"  these  facts  are  also  abund- 
antly proved  by  eyewitnesses  of  the  tragedy. 
In  other  words,  the  dying  declaration  was 
only  cumulatiye,  and  disclosed  no  fact  that 
was  not  proved. 

For  the  foregoing  reasons,  I  regard  all 
three  of  the  alleged  errors,  if  errors,  on 
which  the  judgment  of  reversal  is  based  as 
Immaterial.  The  accused  has  had  a  fair  trial. 
He  has  no  just  complaint  against  judge  or 
Jury.  Every  substantial  legal  right  was  giv- 
en him,  and  the  evidence  would  have  sup- 
ported a  verdict  for  a  more  serious  offense. 

(9  Ga.  App.  771) 

THOMPSON  V.  PASSMORE.    (No.  2,841.) 
(Court  of  Appeals  of  Georgia.     Sept  30,  1911.) 

(Synahus  hy  the  Court.) 

!•  Exemptions  (§  48*)— Croppebs— "Wages." 
Where  the  landlord  furnishes  to  the  crop- 
per everything  to  make  the  crop,  except  labor, 
and  that  is  ramished  by  the  cropper  and  his 
family,  the  net  amount  due  the  cropper  after 
full  settlement  with  the  landlord  is  m  the  na- 
ture of  "wages"  paid  to  day  laborers,  and  is 
not  subject  to  process  of  garnishment  while  in 
the  hands  of  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
CJent.  Dig.  §§  64-72 ;    Dec.  Dig.  §  48.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7369-7373;    vol.  8,  p.  7831.] 

Powell,  J.,  dissenting. 

(Additional  SyUahus  by  Editorial  Staff.) 

2,  WoBos  AND  Phbasss— "Labobeb." 

The  test  for  determining  wbo  is  a  "labor- 
er" is  whether  the  work  of  a  particular  person 
involves  mental  skill,  business  capacity,  involv- 
ing the  exercise  of  the  intellectual  faculties,  or 
whether  the  work  depends  on  mere  physical 
power  and  manual  labor;  in  other  words, 
whether  mind  or  muscle  preponderate  in  the 
performance  of  the  work. 

[Ed.  Note.— £'or  other  definitions,  see  Words 
and  Phrases,  voL  5,  pp.  3952-^968;  vol.  8,  p. 
7700.) 

Error  from  City  Court  of  Davrson;  M.  0. 
Edwards,  Judge. 

Action  by  A.  P.  Passmore  against  I.  F. 
Thompson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 


W.  H.  Gurr,  for  plaintiff  in  error.  H.  A. 
Wilkinson,  for  defendant  in  error. 

HILL,  C.  J.  Thompson  was  a  cropper 
for  Hill  during  the  year  1909.  Under  a 
verbal  contract  between  the  landlord  and 
the  cropper  the  former  was  to  furnish  the 
land,  the  stock,  the  supplies,  and  everything 
necessary  to  make  the  crop,  except  the  la- 
bor. This  was  to  be  furnished  by  the  crop- 
per and  the  members  of  his  family.  In  mak- 
ing the  crop  and  in  the  performance  of  his 
labor  the  cropper  was  to  work  under  the  di- 
rections and  control  of  the  landlord.  For 
his  labor  the  cropper  was  to  receive  one- 
half  of  the  net  proceeds  of  the  lint  ^cotton 
raised  on  the  farm,  and  one-half  of  all  the 
net  proceeds  of  the  other  farm  products, 
such  as  cane,  ground  peas,  potatoes,  and 
hogs,  except  the  com  and  cotton  seed,  all  of 
which  was  to  be  the  landlord's.  The  land- 
lord was  to  advance  during  the  year,  from 
time  to  time,  supplies  necessary  for  the  sup- 
port of  the  cropper  and  his  family.  At  the 
end  of  the  year  a  settlement  was  made  be- 
tween the  landlord  and  the  cropper,  and 
there  remained  in  the  hands  of  the  landlord 
the  sum  of  $98.29,  net,  which  belonged  to 
the  cropper  under  the  contract  Before  a 
settlement  was  made,  howeyer,  a  Judgment 
creditor  of  the  cropper,  holding  a  Judgment 
rendered  in  1903  for  $250,  sued  out  summons 
of  garnishment  against  the  landlord,  and  the 
landlord,  in  his  auswer  to  the  summons  of 
garnishment,  set  out  the  above-stated  indebt- 
edness of  $98.29  to  the  cropper,  arising  un- 
der the  cropper's  contract  with  him  for  the 
year  1909.  The  cropper  claimed  thdt  this 
fund  in  the  hands  of  his  landlord  was  ex- 
empt from  the  process  of  garnishment  The 
trial  Judge  held  to  the  contrary,  and  this 
Judgment  constitutes  the  only  error  for  the 
determination  of  this  court 

[1]  There  was  no  controversy  in  the.  evi- 
dence. The  contract  between  the  landlord 
and  the  tenant,  as  above  set  out,  was  ad- 
mitted, and  the  Judgment  of  $250  was  admit- 
ted. The  cropper  testified  that  his  family 
consisted  of  his  wife  and  five  children;  three 
of  the  children  being  minors,  and  two  girls 
over  the  age  of  21  y/^rs.  The  principal  part 
of  the  work  on  the  farm  was  done  by  the 
cropper  and  his  oldest  son,  Ben;  these  two 
doing  all  the  plowing  and  heavy  work  Inci- 
dent to  a  farm.  His  wife  and  his  children 
assisted  him  in  hoeing  and  gathering  the 
crop.  Besides,  on  several  occasions  during 
the  year,  he  exchanged  work  with  two  other 
adult  sons;  these  two  sons  helping  him  for 
several  days,  and  he  in  return  helping  them 
for  several  days.  He  was  also  compelled  to 
employ  additional  labor  for  a  few  days  to 
assist  In  picking  his  cotton.  He  had  no  con- 
tract with  his  two  adult  daughters,  but  they 
lived  with  him  and  were  supported  by  him. 

We  think,  under  the  facts  of  this  case  and 
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adjudications  of  the  Supreme  Court,  and  a 
proper  construction  of  the  statute  law  of 
this  state  exempting  the  wages  of  a  laborer 
from  garnishment,  that  the  court  erred  in 
holding  that  the  wages  of  the  cropper  were 
not  exempt  from  the  process  of  garnishment 
It  has  belm  repeatedly  h^d  by  our  Supreme 
Court  that  the  statute  exempting  from  pro- 
cess of  garnishment  the  daily,  weekly,  or 
monthly  wages  of  journeyman  mechanics  and 
day  laborers  (Civil  Code  1910,  §  5298)  should 
be  given  a  liberal  construction,  to  protect 
the  rights  of  those  for  whom  the  statute  was 
passed.  Caraker  v.  Matthews,  25  Ga.  571; 
Butler,  Carter  &  Co.  v.  Clark  &  Co.,  46  Ga. 
468.  And  in  designating  the  laborers  who 
were  embraced  within  the  terms  of  the  act, 
the  Supreme  Court  has  not  confined  itself  to 
the  express  letter  of  the  act,  but  has  in  many 
cases  made  most  liberal  constructions  in 
order  to  carry  out  its  manifest  purpose.  The 
act  exempting  from  process  of  garnishment 
the  daily,  weekly,  or  monthly  wages  of  the 
persons  characterized  as  Journeyman  me- 
chanics and  day  laborers  was  enacted  for 
the  purpose  of  furnishing  the  means  of  sup- 
port to  the  laborer  and  those  who  are  de- 
pendent upon  him.  It  was  intended  to  apply 
to  those  whose  sole  income  for  support  and 
maintenance  of  themselves  and  family  is  the 
proceeds  of  their  manual  labor.  From  time 
to  time  our  Supreme  Court  has  held  that 
locomotive  ezorin^ers,  street  railway  conduc- 
tors, motormen,  clerks  in  retail  stores,  rail- 
road clerks,  bookkeepers,  public  school  teach- 
ers, farm  hands,  painters»  bartenders,  and 
stenographers  were  laborers,  and  that  their 
wages',  whether  paid  by  the  day,  week,  or 
month,  semiannually  or  annually,  were  ex- 
empt from  the  process  of  garnishment  Co- 
hen V.  Aldridi,  5  Ga.  App.  256,  62  S.  E.  1015. 
[2]  In  the  case  of  Oliver  v.  Macon  Hard- 
ware Co.,  98  Ga.  249,  25  S.  E.  403,  58  Am. 
St  Rep.  800,  the  court  declares  that  the  test 
for  determining  who  is  a  laborer  in  any  par- 
ticular case  is  whether  the  work  of  the  par- 
ticular person  involved  mental  skill,  business 
capacity,  involving  the  exercise  of  the  In- 
tellectual faculties,  or  whether  the  work  de- 
pended upon  mere  physical  power  and  man- 
ual labor;  in  other  words,  whether  mind  or 
muscle  preponderated  in  the  performance  of 
the  work.  Of  course,  every  man,  however 
intellectual  his  pursuit,  may  be  in  one  sense 
a  laborer,  and  every  man  who  works  with 
bis  hands,  in  order  to  win,  must  mix  with  his 
work  and  muscle,  to  some  extent,  at  least,  his 
brain;  and  Just  In  proportion  as  man  mingles 
his  thoughts  with  his  labor  does  he  excel, 
whatever  may  be  his  vocation.  But  it  ought 
not  to  be  difficult  for  a  discriminating  mind, 
under  the  test  laid  down  by  our  Supreme 
Court,  to  determine  in  each  particular  case 
under  which  category  the  particular  laborer 
falls.  Does  the  sweat  of  the  laborer's- brow 
come  from  the  work  of  his  brain  or  the 
work  of  his  handa  If  the  latter,  he  is  a  la- 
borer,  although  he  may  be  a  skilled  laborer. 


The  character  of  his  work  must  determine 
the  question.  McPherson  v.  Stroup,  100  Ga. 
228,  28  S.  B.  157.  Clearly  the  act  was  made 
to  protect  and  to  give  bread  to  the  intelligent 
laborer,  as  well  as  to  the  ignorant  laborer. 
The  most  liberal  case  decided  by  our  Su- 
preme Court  is  that  of  Caraker  v.  Matthews, 
supra.  In  that  case  ^Jordan  [the  laborer] 
was  to  be  Caraker*s  overseer  for  a  year,  at 
the  price  of  $250,  200  or  250  pounds  of  pork, 
and  30  bushels  of  com,  the  money  to  be  paid 
daily,  or  weekly,  as  might  be  needed  for  the 
support  of  Jordan's  family,"  and  the  court 
held  that  Jordan  was  a  day  laborer  in  the 
language  of  the  law,  and  as  such  entitled  to 
have  his  daily,  weekly,  or  monthly  wages  ex- 
empt from  the  process  of  garnishment 
Where  a  person  was  employed  to  work  on  a 
farm  for  six  months  at  a  stipulated  price, 
but  by  the  terms  of  his  contract  he  could  call 
at  any  time  during  his  service  for  such  por- 
tion of  his  earnings  as  he  might  require  to 
supply  his  necessities,  his  wages  were  not 
subject  to  garnishment  Prothro  v.  Grubbs,  71 
Ga.  863.  There  Is  no  rational  distinction  on 
this  point  between  a  cropper  and  one  who 
makes  a  contract  to  labor  on  a  farm  for  a 
year,  with  the  right  to  have  advances  accord- 
ing to  necessities. 

To  no  character  of  laborers  does  the  di- 
vine declaration,  "In  the  sweat  of  thy  face 
Shalt  thou  eat  bread,'*  apply  jnbre  peculiar- 
ly and  strongly  than  to  what  is  known  as 
the  cropper  class.  The  laborer  of  this  class 
owns  no  land,  no  personal  property  of  any 
consequence,  has  limited  personal  credit  and 
has  usually  a  large  family  to  support  The 
passing  seasons  only  change  the  character  of 
bis  labor.  Preparing  the  soil,  planting  the 
seed,  harvesting  the  crop,  it  Is  labor,  hard 
manual  labor,  spring,  summer,  and  winter 
from  sun  up  to  sun  down.  He  exercises  no 
individual  Judgment  and  takes  no  initiative, 
but  is  always  under  the  control  and  direo 
tion  of  the  landlord.  The  man  and  his 
family  live  as  they  labor,  on  advances,  some- 
times grudgingly  furnished  by  the  landlord. 
When  the  year  of  labor  closes,  and  the  day 
of  settlement  arrives,  and  the  advances  are 
charged  up,  rarely  sufficient  is  left  to  the 
cropper  to  feed  and  clothe  himself  and  fam- 
ily. In  this  case  the  year's  result  from  the 
labor  of  the  family  of  seven,  left  after  set- 
tlement with  the  landlord,  was  the  meager 
pittance  of  $08.29.  If  this  little  sum  should 
not  be  sacred  to  the  support  of  the  cropper 
and  his  wife  and  children,  and  should  not 
be  exempt  from  the  claim  of  any  creditor 
of  the  cropper,  however  Just  the  claim  may 
be,  we  know  of  no  product  of  human  labor 
that  should  be.  If  the  wages  of  the  over- 
seer, the  conductor,  the  engineer,  the  clerk. 
and  the  stenographer  are  exempt,  why 
should  not  the  wages  of  the  cropper  be  al^ 
exempt?  Advances  made  during  the  year 
are  equivalent  to  wages  paid  during  the 
year,  and  the  net  balance  left  to  the  cropper 


Ga.) 


THOMPSON  ▼.  PASSMORB 


187 


at  the  end  of  the  year  after  settlement  with 
the  landlord  is  in  the  nature  of  wages. 

In  McElmurray  ▼.  Turner,  86  Ga.  215,  12 
S.  B.  859,  the  Supreme  Court  held  that  the 
share  of  Uie  crop  after  the  landlord  had  been 
fully  settled  with  was  simply  a  mode  of 
paying  the  cropper  wages  for  the  labor  of 
herself  and  her  children,  that  the  part  of 
the  crop  which  she  and  her  children  had 
made  was  in  the  nature  of  wages,  and  that 
her  special  laborer's  lien  was  not  lost  be- 
cause her  children  aided  her  in  making  the 
crop,  nor  because  she  had  also  hired  some 
outside  assistance  to  help  harvest  the  crop.*' 
The  McEUmurray  Case  is  almost  identical  on 
the  facts  with  the  instant  case,  and  in  prin- 
ciple is  controlling.  In  that  case  Chief  Jus- 
tice Lumpkin  declares  that  "all  who  come 
within  the  spirit  of  the  act  (meaning  the 
exemption  from  garnishment  act)  should  be 
brought  within  its  provisions.  I  know  no 
reason  why  the  employes  of  corporations, 
or  even  journeymen  mechanics,  should  have 
privileges  which  are  withheld  from  those 
who  till  the  earth.  The  cravings  of  hunger 
can  no  more  be  appeased  in  the  one  case 
than  in  the  other.'* 

The  decision  in  the  McEUmurray  Case, 
supra,  answers  also  the  suggestion  that  as 
the  cropper  in  the  present  case  was  assist- 
ed by  two  adult  daughters,  and  occasionally 
exchanged  work  with  two  sons,  and  hired 
some  little  assistance,  he  was  a  contractor, 
and  not  a  laborer.  It  would  be  absurd  to 
hold  that  because  of  these  facts  the  work  of 
the  cropper  rose  to  the  dignity  of  Intellectu- 
al labor  and  his  wages  were  not  exempt.  If 
the  landlord  can  be  successfully  garnished 
at  the  cloGte  of  the  year,  and  the  cropper's 
share  of  the  crop  subjected,  the  result  might 
be  disastrous.  The  landlord  would  be  un- 
willing to  make  advances  to  support  the 
cropper,  if  he  was  to  incur  the  annoyance 
and  risk  of  litigation  with  the  cropper's 
creditors  at  the  close  of  the  year;  and  sure- 
ly the  cropper  would  have  little  encourage- 
ment to  finish  his  contract,  if  he  knew  that 
he  would  loose  the  small  results  of  his  year's 
labors  just  when  he  needed  it  most.  In 
that  event  the  temptation  would  be  strong 
to  desert  his  landlord  and  his  own  crops, 
and  hire  himself  and  his  family  as  day  la- 
borers paid  In  money  by  the  day.  By  this 
method  he  would  be  free  from  the  pestif- 
erous process  of  garnishment  and  reap  the 
reward  of  his  labors.  In  so  far  as  we  can, 
we  will  spare  him  the  temptation  to  break 
his  contract  with  his  landlord,  by  holding 
that  his  part  of  the  crop  in  the  hands  of  the 
landlord  is  not  subject  to  the  process  of 
garnishment,  but.  being  in  the  nature  of 
wages  due  the  laborer,  is  clearly  within  the 
spirit  of  the  statutory  exemption. 

Judgment  reversed. 

POWEIiL,  J.  (dissenting).  I  cannot  con- 
cur with  my  Associates.  It  is  true  that  the 
part  of  the  crop  which  comes  to  the  cropper 


is  In  the  nature  of  wages,  still  I  think  that 
the  very  nature  of  this  contract  puts  him 
in  that  class  of  working  people  who  are  re- 
garded by  the  law  as  contractors  or  quasi 
contfactors,  and  excludes  him  from  the  class 
designated  in  the  exemption  laws  as  "jour- 
neymen mechanics  and  day  laborers.*'  This 
distinction  here  asserted  does  not  depend 
upon  whether  the  work  is  chiefly  manual 
or  is  largely  intellectual,  nor  upon  whether 
it  is  performed  In  the  sun  or  shade,  but 
upon  the  nature  of  the  business  the  work- 
man is  carrying  on.  The  honest  toil  of  the 
village  blacksmith,  for  example,  is  proverbi- 
al in  song  and  story,  and  still,  when  he  runs 
his  own  shop,  the  debts  due  to  him  by  his 
customers  are  not  exempt  from  garnishment. 
Tatum  V.  Zachry,  86  Ga.  573,  12  S.  El  940. 
The  fact  that  a  laborer  is  paid  by  the  piece 
or  by  the  actual  quantity  of  work  turned 
out  is  not  material  to  the  question  before 
us,  for  that  fact  does  not  make  him  a  con- 
tractor; but  it  is  material  if  he  undertakes 
to  do  a  deflnite  job,  such  as  building  a 
house,  or  repairing  a  bridge,  or  cultivating 
a  crop  upon  a  definite  contract  as  to  what 
he  Is  to  receive,  for  then  he  is  viewed  as 
a  contractor,  and  nol  as  a  laborer.  Johnson 
V.  Hicks,  120  Ga.  1002,  48  S.  B.  383,  distin- 
guishing and  reconciling  Swift  Mfg.  Co.  v. 
Henderson,  09  Ga.  186, .  25  S.  B.  27,  and 
Moore  v.  Hendry,  111  Ga.  863,  36  S.  E.  921. 
The  cropper  Is,  generally  speaking,  a  farm 
hand  who  declines  to  work  for  fixed  wages 
and  to  work  generally  on  his  employer's 
farm,  but  who  makes  a  special  contract 
whereby  he  is  to  work  a  particular  piece  of 
ground  and  is  to  have  In  return  therefor  a 
.certain  percentage  of  the  net  profits.  He 
and  his  family  are  supported  during  the 
year  out  of  advances  made  by  the  landlord 
and  taken  out  of  his  portion  prior  to  the 
settlement  It  seems  to  me  that  the  net 
sum  remaining  in  the  hands  of  the  landlord 
after  final  settlement  is  so  essentially  of  the 
nature  of  profits  on  the  cropper's  contract 
as  to  prevent  its  being  considered  as  ordi- 
nary wages.  The  exemption  law  primarily 
contemplates  that  flaborers  shall  have  at 
hand  their  wages  as  due  them  from  day  to 
day.  from  week  to  week,  or  from  month  to 
month,  as  a  fund  from  which  they  may  fur- 
nish support  to  themselves  and  families,  and 
that  they  shall  not  be  deprived  of  this 
means  of  support  through  its  being  tied  up 
on  other  debts — debts  which  are  not  less 
honest,  but,  in  legal  contemplation,  less  ur- 
gent The  cropper,  in  every  case  where  the 
question  of  exempting  his  part  of  the  crop 
arises,  has  had  tiiis  support  furnished  him 
by  the  landlord;  for  there  is  no  fund  in 
the  hands  of  the  landlord,  which  in  any 
event  can  be  reached  by  garnishment,  until 
these  living  expenses  have  been  deducted. 
The  a\*erplus,  if  any,  belongs  in  common 
honesty  to  the  creditor^  and  not  to  the  crop- 
per. Debt  may  seem  to  be  a  cruel  master; 
but  he  who  owes  debts  ought  to  pay  them. 
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dven  If  to  do  so  reduces  the  expenditures  of  | 
him  and  the  family  back  to  the  necessities  of 
life;    and  the  law  ought  to  make  him  pay 
thus  far  at  least 

The  opinion  of  the  court  seems  to  me  to 
create  an  unjust  distinction  between  a  crop- 
per and  a  tenant.  A  tenant  and  a  cropper, 
for  Instance,  may  work  adjoining  fields.  Un- 
der the  tenant's  contract  he  may  pay  the 
landlord  a  percentage  of  the  crop  as  rent 
and  retain  the  remainder,  after  paying  for 
the  supplies,  as  his  remuneration  for  his 
labor;  and  his  net  interest  in  the  crop  is 
unquestionably  subject  to  execution  and  oth- 
er legal  process.  The  cropper  contracts  that 
the  landlord  shall  have  a  percentage  of  the 
crops,  and  that  after  the  supplies  are  paid 
for  he  shall  have  the  remainder  as  his  re- 
muneration for  his  labor;  and,  under  the 
decision  about  to  be  rendered,  his  net  in- 
terest in  the  crop  is  exempt.  To  my  mind 
it  seems  unfair  to  say  that  the  summer  rays 
which  fall  upon  the  head  of  the  tenant  as  he 
toils  is  mere  sunshine,  and  that  the  similar 
rays  which  fall  upon  the  cropper  are  hot 
sun,  or  that  the  exudation  which  trickles 
down  their  cheeks  alike  is  in  the  one  case 
perspiration  and  in  the  other  case  common 
sweat.  If  it  were  my  province  to  enter  in- 
to the  political  economy  of  the  question,  I 
would  say  that  it  is  bad  policy  to  take  away 
from  the  cropper  even  that  small  basis  of 
credit  which  exists  in  his  favor  as  to  his  ex- 
pectancy in  the  crop.  His  status  for  pur- 
poses of  credit  is  low  enough  as  it  is.  The 
present  case,  it  is  true,  involves  an  old  debt ; 
but  a  new  debt  would  stand  on  the  same 
basis — even  a  new  debt  for  family  or  crop 
supplies  furnished  any  one  other  than  the 
landlord. 

However,    I    do  not   put    my    dissent   on 
political    economy,  but  on  the  law. 


(9  Ga.  App.  738) 

McRANEY  T.  PERRY.     (No.  3,089.) 

(Court  of  Appeals  of  Georgia.     Sept.  11,  1911. 
Rehearing  Denied  Sept  28,  1911.) 

(Syllabiu  by  the  Court,) 

1.  Mortgages  (§  291*)— Forbclosure— Right 
TO  Foreclose. 

It  appears  that  the  property  levied  on  was 
prima  facie  subject  to  toe  mortgage  fi.  fa.,  it 
having  been  proved  that  the  defendant  in  fi.  fa. 
was  in  possession  of  the  property  at  the  time 
the  mortgage  was  given ;  but,  as  it  also  appears 
that  the  mortgage  was  not  recorded,  and  tliat 
the  claimant  acquired  the  property  from  one 
who  for  a  valuable  consideration  bought  it  from 
the  mortgagor^  without  actual  notice  of  the 
mortgage,  the  jury  properly  found  the  property 
not  subject. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  §  291.*] 

2.  Charge  of  Court— No  Error. 

The  charge  of  the  court  was  free  from 
error. 


Error  from  City  Court  of  Newton;  A^  S. 
Johnson,  Judge. 

Action  between  M.  A.  McRaney  and  Lula 
Perry.  From  the  Judgment,  McRaney  brings 
error.    Affirmed. 

W.  I.  Geer,  for  plaintiff  in  error.  Benton 
Odom,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(9  Ga.  App.  744) 
SEABOARD  AIR  LINE  RY.  CO.  V. 
JE;NNINGS.    (No.  2,925.) 

(Court  of  Appeals  of  Georgia.     Sept  28,  1911.) 

(Syllabus  by  the  Court.) 

Railroads  (§§  442,  443,  447*)  —  Operation- 
Injuries  ON  Track— Evidence  —  Instruc- 
tion. 

The  plaintiff  was  driving  at  night  along  a 
way  (not  a  legally  established  highway,  but  a 
road  commonly  used  by  the  public),  close  to  the 
tracks  of  the  railroad  company  and  parallel 
with  them,  within  the  corporate  limits  of  a 
town.  At  a  point  just  above  a  cut,  his  horse* 
becoming  frightened  at  the  headlight  of  an  ap- 
proaching engine,  jumped  over  the  wall  of  the 
cut,  carrying  the  plaintiff  and  the  buggy  along. 
The  plaintiff  rapidly  unhitched  the  horse  from 
the  buggy ;  but^  seeing  that  he  would  be  unable 
to  get  it  out  of  the  cut  before  the  train  would 
reach  him  if  it  continued  at  its  ordinary  speed, 
he  (while  the  train  was  about  250  yards  away) 
began  waiving  his  handkerchief  to  attract  the 
engineer's  attention.  The  train,  without  slack- 
ing, struck  the  buttocks  of  the  horse,  which  was 
between  the  track  and  the  wall  of  the  cut  on 
one  side  of  the  engine,  and  also  the  buggy, 
which  was  between  the  track  and  the  wall  on 
the  other  side,  injuring  both.  The  injury  oc- 
curred between  two  public  crossings  and  with- 
in 400  yards  of  one  of  them.  The  speed  of  the 
train  was  variously  estimated;  some  stating 
'  that  it  was  going  very  slowly,  others  that  it 
was  running  very  fast.  There  was  evidence 
that  the  usual  signals  for  the  station  and  the 
crossings  were  not  given.  As  to  many  of  the 
physical  features  the  evidence  was  in  conflict. 
Held:  (1)  The  evidence  supports  the  verdict  in 
favor  of  the  plaintiff.  (2)  The  jury  was  au- 
thorized to  find  that  the  engineer  should  under 
all  the  surrounding  conditions,  and  especially  in 
view  of  the  locality  in  which  the  injury  occur* 
red,  have  maintained  a  lookout,  and  that  he 
neglected  to  do  so,  or  that  the  engineer,  being 
on  the  lookout  and  seeing  the  danger  to  the 
plaintiff's  iproperty,  did  not  use  ordinary  care 
to  avoid  injurinj^  it  (3)  There  was  no  em^r  in 
allowing  the  plaintiff  to  prove  the  distance  from 
the  place  of  the  injury  to  the  public  crossing. 
(4)  The  court  did  not  err  in  instructing  the  jury 
as  to  the  statutory  duty  imposed  upon  the  en- 
gineer in  approaching  the  crossing,  and  in 
charging  them  that,  while  liability  could  not 
be  established  because  of  any  neglect  in  ♦'his 
respect,  still  it  was  a  relevant  circumstance  to 
be  considered  in  passing  upon  the  other  acts  of 
negligence  charged  against   the  defendant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1596-1607,  1608-1620,  1642-1650 ; 
Dec.  Dig.  §§  442.  443,  447.«1 

Error  from  City  Court  of  Americus;  C.  R. 
Crisp,  Judge. 

Action  by  L.  E.  Jennings  against  the  Sea- 
board Air  Line  Railway  Company.    From  a 
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Judgment  for  plaintiff,  defendant  brings  er- 
ror.    Affirmed. 

E.  A.  Hawkins,  for  plaintiff  in  error.    J. 
A.  Hizon,  for  defendant  in  error. 

BUSSOIiU  J.    Judgment  affirmed. 


(9  6a.  App.  722) 

J.  I.  CASE  THRESHING  MACH.  CO.  y. 

HODGES. 

HODGES  V.  J.  I.  CASE  THRESHING 
MACH.  CO. 

(Sob.  3,075,  8,10a) 

(Conrt  of  Appeals  of  Georgia.     Sept  23,  1911.) 

(SyllahuM  by  the  Court,) 

Appeal  and  Ebbob  (§  78*)— Dismissal  or 
Wbit— Necessity  of  Final  Judgment. 
The  case  is  before  us  on  a  main  bill  of  ex- 
ceptions assi^ing  error  on  the  judgment  of  the 
lower  coart  m  oyerruling  a  demurrer  to  some 
of  the  pleas,  and  on  cross-bill  assigning  error 
on  the  judgment  sustaining  the  demurrer  as  to 
one  of.  the  pleas  and  striking  it  There  was  no 
final  judgment  in  the  case,  and  the  bills  of  ex- 
ceptions embraced  matters  only  of  an  interlocu- 
tory character,  which  are  not  the  subject-mat- 
ter of  a  final  bill  of  exceptions.  The  writs  of 
error  to  this  court  are  therefore  premature. 
Qvil  Code  1910,  §§  6138,  6139:  Kibben  v. 
Coastwise  Dredging  Co.,  120  Ga.  699.  48  S.  E. 
330;  Lyndon  y.  Georgia  Railway  &  Electric 
Co.,  129  Ga.  353,  58  S.  E.  1047. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  78.*] 

Error  from  City  Court  of  Americus;  Chas. 
R.  Crisp,  Judge. 

Action  between  the  J.  I.  Case  Threshing 
Machine  Company  and  B.  C  Hodges.  From 
the  Judgment,  the  Threshing  Company  brings 
errpr,  and  Hodges  assigns  cross-error.  Dis- 
missed. 

Ellis,  Webb  A  Ellis,  for  plaintifT  in  error. 
W.  P.  Wallis  and  J.  A  Hixon,  for  defend- 
ant in  error. 

HILL,  C.  J.  The  writs  of  error  on  both 
the  main  and  cross  bills  must  be  dismissed. 


(9  Ga.  App.  757) 

SOUTHERN  RY.  CO.  y.  FLTNT. 

FLYNT  V.  SOUTHERN  RY.  CO. 

(Nos.  3,123,  3,124.) 

(Court  of  Appeals  of  Georgia.     Sept  28,  1911.) 

(Bylldbus  by  the  Court.) 

1.  Amendment  of  Petition. 

The  court  did  not  err  in  allowing  the 
amendment  to  the  petition.  City  of  Columbus 
V.  Anglin,  120  Ga,  785,  48  S.  E.  318. 

2.  Pleading    {i    246«)  —  Petition  —  Amend- 
ment. 

A  petition  containing  a  single  count  seek- 
ing to  recover  damages  growing  out  of  a  trans- 
action brought  about  by  alleged  negligence  of 
the  defendant  may  be  amended  by  adding  an- 
other count  in  which  the  same  injury  is  com- 
plained of,  but  in  which  the  details  of  the  trans- 
action are  varied.  From  certain  technical 
standpoints,    each   count   sets   forth    a   distinct 


and  separate  cause  of  action ;  but  the  court 
will  look  beyond  the  ficdtious  separateness  and 
distinctness  of  the  alleged  causes  of  action, 
where  the  interests  of  justice  so  require. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  67&-683:   Dec  Dig.  {  246.*] 

Error  from  City  Court  of  Forsyth;  W.  M. 
Clark,  Judge. 

Action  between  Mrs.  Comye  Flynt  and  the 
Southern  Railway  Company.  From  the  Judg- 
ment, defendant  brings  error,  and  plaintiff 
assigns  cross-error.  Affirmed  on  the  main 
bill,  and  on  the  cross-bill  reversed. 

Harris  &  Harris,  for  plaintiff  in  error. 
Robt.  L.  Bemer  and  Jas.  M.  Fletcher,  for 
defendant  In  error. 

RUSSELrL,  J.  Judgment  on  the  main  bill 
affirmed.  Judgment  on  the  cross-bill  re- 
versed. 


(9  Ga.  App.  789) 
HUDISILL  ▼.  HANDMTY.    (No.  S,064.) 

(Court  of  Appeals  of  Georgia.    Sept.  30,  1911.) 

(Syllabus,  by  the  Court  J 

Monet  Received  (§  6*)— When  Action  Lies. 
A  cashier  of  a  bank,  who  also  acted  as 
bookkeeper,  by  a  mistake  in  bookkeeping  caused 
a  customer  of  the  bank  to  be  credited  with  $200 
to  which  he  was  not  entitled.  The  mistake  in 
entry  also  caused  a  shortage  In  cash  to  appear. 
The  cashier,  insisting  that  some  mistake  had 
been  made,  but  being  unable  to  explain  the  mat- 
ter satisfactorily,  paid  the  bank  the  $200,  and 
the  bank,  on  the  faith  of  the  false  entry,  deliv- 
ered to  the  customer  two  shares  of  stock,  of  the 
value  of  $200,  and  the  latter  accepted  them  to 
his  own  use.  Held  that,  in  an  action  in  the  na- 
ture of  an  action  for  money  had  and  received, 
the  cashier  may  recover  the  $200  of  the  custom- 
er, who  took  the  benefit  of  the  cashier's  payment 
of  that  sum  to  the  bank. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  |{  21-27 ;    Dec  Dig.  §  6.*] 

Error  from  City  Court  of  Fitzgerald;  E. 
Wall,  Judge. 

Action  by  W.  F.  Rudisill  against  R.  V. 
Handley.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Otis  H.  Elkins,  for  plaintiff  in  error.  Alex. 
J.  McDonald,  for  defendant  in  error. 

RUSSELL,  J.  This  case  comes  as  a  se- 
quel to  the  case  of  Citizens'  Bank  v.  Rudisill, 
4  Ga.  App.  37,  60  S.  E.  818,  where  most  of 
the  facts  essential,  to  an  understanding  of 
the  present  case  are  set  forth.  There  it  was 
held  that  Rudisill  had  no  right  of  action 
against  the  bank,  and  it  was  intimated  that 
he  might  have  one  against  Handley.  The 
headnote  shows  that  we  now  hold  what  we 
then  intimated.  Handley  stands  in  a  very 
different  relation  to  the  transaction  from 
what  the  bank  did.  He  ought  not  to  keep 
the  stock  without  paying  for  it,  and  Rudisii; 
is  the  one  he  ought  to  pay. 

Judgment  reversed. 
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<9  Ga.  App.  725) 

PYB  T.  GILLia 

GILLIS  V.  PYE. 

(Nos.  8,193,  3,267.) 

<Goart  of  Appeals  of  Georgia.    Sept  28,  1011.) 

(SyllahiM  hy  the  Court,) 

1.  Rape  fj  e7*)— Assault  with  Intknt  to 
Rapih-Measubb  of  Damages. 

A  female  upon  whom  an  assault  to  rape 
iias  been  committed  may  maintain  an  action 
to  recover  damages  for  the  injuries  sustained. 
In  such-  action  her  right  of  recovery  is  not 
limited  simply  to  pecuniary  loss,  or  actual 
physical  injuries,  but  may  include  any  and 
iM  pain  and  8u£ferinpr>  whether  mental  or  phys- 
ical, and  may  also  include  punitive  or  exemp- 
lary damages  against  the  wrongdoer;  all  these 
damages  to  be  measured  by  '*the  enlightened 
conscience  of  impartial  jurors."  Civil  Code 
1910,  §1  4503,  4504;  3  Cyc  1066;  33  Cyc 
1521,  and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  f  112;    Dea  Dig.  §  67.*] 

2.  Rape  ($  67*)— Attempt— Civil  Llabiutt 
—Damages. 

In  a  suit  to  recover  damages  for  an  as- 
sault with  intent  to  rape,  brought  by  the  in- 
jured female  against  the  wrongdoer,  where 
the  evidence  for  the  plaintiff  proved  the  tort 
as  complained  of  in  the  petition,  and  there  was 
apparently  no  legal  insufficiency  in  the  evi- 
dence, when  considered  in  connection  with  the 
allegations  of  the  petition,  it  was  error  to 
award  a  nonsuit  because  no  pecuniary  loss 
was  shown.  It  is  well  settled  that  a  simple 
assault  may  give  a  right  of  action  for  damages 
against  the  assailant;  and  an  assault  to  oom- 
mit  rape  is  an  aggravated  assault  And  in 
such  an  action  it  is  not  necessaiy  to  allege 
and  prove  any  pecuniary  loss,  or  even  actual 
physical  injury,  to  warrant  a  recovery.  In 
the  present  case,  however^  there  was  evidence 
of  some  actual  physical  injury. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  %  112;    Dec.  Dig.  §  67.*] 

Blrror  from  City  Court  of  Sylvester;  J.  B. 
Williamson,  Judge. 

Action  by  Mabel  Pye,  by  her  next  friend, 
against  W.  D.  GlUis.  From  the  Judgment, 
Glllis  brings  error,  and  Pye  assigns  cross-er- 
rors.   Reversed. 

Claude  Payton,  for  plaintiff  In  error.  Tip- 
ton &  Passmore,  for  defendant  In  eror. 

HILLk  C.  J,     Judgment  reversed. 


(9  Ga.  App.  751) 

GRBBN  V.  SOUTHERN  RY.  CO. 

(No.  2,998.) 

(Court  of  Appeals  of  Georgia.     Sept.  28,  1911.) 

(Bylldbu$  ly  tht  Court,) 

Damages  (S  49*)— Mental  Suffebino. 

This  is  a  suit  to  recover  damages  for  the 
"grossly  negligent  act'*  of  the  defendant  com- 
I)aDy  in  creating  and  maintaining  a  nuisance 
near  the  plaintiff's  home.  No  damage  to 
person  or  property  is  alleged,  and  the  action 
is  one  to  recover  damages  for  mental  suffer- 
ing and  physical  discomfort  resulting  from 
mere  negligence.  The  case  falls  within  the 
principle  announced  in  (Chapman  v.  Telegraph 
Co..  88  Ga.  763.  15  S.  E,  901.  17  L.  R.  A. 
430,  30  Am.  St.  Rep.  183,  and  Seifert  v.  Tel- 


egraph Oo^  129  Ga.  181.  68  &  B.  099,  U  U 

R.  jL  (N.  S.)  1149,  IZl  Am.  St.  Rep.  210, 
that  damages,  when  the  result  of  negligence 
alone,  unaccompanied  by  injury  to  the  per- 
son or  pecuniary  loss,  are  not  recoverable.  The 
petition  was  properly  dismissed  on  demnrrer. 
See,  also.  Railroad  Co.  v.  Liddell,  85  Ga.  482. 
11  S.  B.  853,  21  Am.  St  Rep.  169,  Railroad 
Co.  V.  Almand,  116  Gaw  780,  &  S.  £.  G7,  and 
Railway  Ck>.  ▼.  Davis.  132  Ga.  812,  65  S.  Bu 
131. 


[Ed.    Note.— For  other 
Dec.  Dig.  §  49.*] 


cases,  see  Damages, 


Error  from  City  (Jourt  of  Floyd  .County ; 
W.  J.  Nunnally,  Judge. 

Action  by  A.  J.  Green  against  the  South- 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Eubanks  ft  Mebane,  for  plaintiff  in  error. 
Maddox,  McCamy  &  -Shumate,  for  defend- 
ant in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(9  Ga.  App.  789) 

SIRMANS,  MORRIS  ft  CO.  v.  LEWIS 
ZUCKER  IMPORTING  CO. 

(No.  3,070.) 

(Court  of  Appeals  of  Georgia.    Sept  30,  191L) 

(8yUahu8  by  the  Court,) 

1.  Cbbtiobabi  ($  42*)— Recitals  ot  Petition. 

When  a  certiorari  comes  on  for  hearing, 
the  recitals  of  the  iietition  are  not  to  be  taken 
as  true,  unless  verified  by  the  answer,  or  by 
the  record  sent  up  in  connection  therewith. 
Taft  CJo.  V.  Smith,  112  Ga..l96  (1),  37  S.  E. 
424 :  Landrum  v.  Moss,  1  Ga.  App.  216,  57 
S.  E.  965.  The  rule  applicable  in  cases  of  re- 
fusal to  sanction  a  petition,  that  the  allegations 
of  the  petition  are  to  be  taken  as  true  (see 
Green  v.  State.  4  Ga.  App.  261,  61  S.  E.  234 ; 
Hood  V.  State.  4  Ga.  App.  847,  62  S.  E.  570 ; 
Bush  V.  Roberts.  4  Ga.  App.  531,  62  S.  E. 
92),  does  not  apply  when  the  case  comes  on  for 
final  hearing. 

[lid.  Note.— For  other  cases,  see  Certiorari, 
Dec  Dig.  $  42.*] 

2.  Justices  of  the  Peace  (§  205*)— Cebtio- 
BABi— Dismissal. 

It  is  proper  to  dismiss  a  certiorari  where, 
after  the  answer  is  in,  it  does  not  affirmatively 
appear  that  the  writ  was  applied  for  within 
30  days  from  the  final  determination  of  the 
case  in  the  magistrate's  court  Aliunde  proof 
is  not  admissible  to  show  that  the  writ  ot  cer- 
tiorari was  applied  for  within  the  time  pre- 
scribed. Landrum  v.  Moss,  1  Ga.  App.  216 
(1,  4).  57  S.  E.  965. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  {  205.*] 

Ehror  from  Superior  0>art,  Coffee  County; 
T.  A.  Parker,  Judge. 

Action  between  Sirmans,  Morris  &  Co.  and 
the  Lewis  Zucker  Importing  Company.  From 
a  judgment  dismissing  a  certiorari  Sirmans, 
Morris  &  Co.  bring  error.  Afl^rmed. 

O'Steen  ft  Wallace,  for  plaintiff  In  error. 
B.  T.  Allen,  for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 
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(9  Ga.  App.  778) 

HINBS  V.  OURBTON-COLB  CO. 

YOUNG  ▼.  SAME. 

(No8.  2^95,  2,896.) 

(Ooart  of  Appeals  of  Georgia.    Sept.  S0»  1911.) 

(SpUaJMU  hy  the  Court.) 

1.  Frauds.  Statute  of  (8  116*)  —  Evidbwcb 
(8  4A8*)— Offer  to  Sell  Personalty— Ao- 
OBPTAifOB  IN  Writing— Parol  Evidbnoe, 

A  writing  in  which  one  party  agrees  to  iell 
to  another  products  at  a  time  in  future  is  to 
be  treated  as  a  mere  offer,  unless  it  appears  to 
have  been  accepted  by  the  other  party.  If  the 
subject  of  the  sale  is  of  more  than  $50  in  valua 
acceptance  of  the  person  to  whom  the  offer  is 
made  must  be  evidenced  in  writing,  or  by  some 
act  sufficient  to  take  the  case  oat  of  the  statute 
of  frauds.  If  the  writins  recites  that  a  part 
of  the  purchase  price  has  been  paid,  this  prima 
facie  takes  the  case  out  of  the  statute  of 
frauds;  but  it  may  be  shown  by  parol  that 
this  recital  as  to  payment  is  not  true.  Luke  v. 
Livingston,  9  Ga.  App.  116.  70  S.  E.  21. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  242-250 ;  Dec  Dig.  1 115  :• 
Evidence,  Cent.  Dig.  M  1829-1842 ;  Dec.  Dig.  § 
408.*] 

2.  Eyidbncb  (*  437*)  — Pabol  Bvidbncb  — 
Wagering  Contracts. 

*'Parol  evidence  is  admissible  to  show  that 
a  written  contract,  which  on  Its  face  and  by 
its  terms  purports  to  relate  to  a  lawful  trans- 
action, was  in  fact  entered  into  as  a  wagering 
contract|  and  that  the  lawful  form  was  adopted 
as  a  guise  to  evade  the  law."  Roberts  v.  Ar- 
nall,  71  S.  B.  590. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  2025-2029 ;  Dec.  Dig.  9  437.«] 

3.  Contracts  (§  313*)  —  Continuing  Con- 
tract—Repudiation— Right  OF  Opposite 
Party. 

If  one  party  to  a  continuing  contract,  con- 
sisting of  mutual  obligations,  renounces  and 
repudiates  it  prior  to  the  date  fixed  for  per- 
formance, the  other  party  is  at  liberty  either 
to  immediately  treat  such  renunciation  as  a 
breach  of  the  contract  and  sue  for  damages  sus- 
tained therefrom,  or  to  treat  the  contract  as 
still  binding  and  wait  until  the  time  arrives  for 
its  performance,  in  order  to  give  the  party  who 
has  repudiated  the  contract  an  opportunity  to 
comply  with  its  terms.  If  he  adopts  the  lat- 
ter course,  and  at  the  time  fixed  for  perform- 
ance demands  compliance  on  the  part  of  the 
other  party,  his  right  of  action  for  a  breach 
depends  on  whether  or  not  such  compliance  is 
then  made.  Ford  v.  Lawson,  133  Ga.  237,  65 
S.  E.  444.  However,  if  a  contract  of  sale  rests 
in  parol  only,  the  parties  may  orally  make  it  a 
part  of  the  agreement  that  the  seller  shall  have 
the  right  to  make  what  is  in  effect  an  antici- 
patory breach,  and  to  require  the  buyer  to  pro- 
tect himself,  as  of  the  date  thereof,  from  losses 
by  reason  of  a  subsequent  rise  in  the  market. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  %  313.«] 

Error  from  City  Court  of  Newnan;  W.  A 
Post,  Judge. 

Actions  by  the  Cureton-Cole  Company 
against  C.  A.  Hines  and  against  J.  T.  Toung. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed  as  to  Hines  case,  and  af- 
firmed as  to  Toung. 

Hall  k,  Jones,  for  plaintiffs  In  error.  W. 
C.  Wright,  for  defendant  In  error. 


RUSSELL,  J.  The  syllabus  and  the  cases 
therein  cited  state  and  settle  the  points  in- 
volved in  both  the  cases  here  before  us. 

In  the  Hines  case  the  propositions  stated 
in  the  first  two  paragraphs  of  the  syllabus 
are  controlling,  and  show  that  the  court 
erred  in  striking  the  pleas  which  set  up  the 
defenses  indicated  in  these  propositions.  The 
proposition  stated  in  the  third  paragraph  of 
the  syllabus  controls  also  another  defense 
presented  in  the  Hines  case.  The  court  cor- 
rectly struck  the  defense  of  anticipatory 
breach  without  damage,  so  far  as  relates 
to  the  written  contract  sued  on,  and  erred  in 
striking  it  so  far  as  it  relates  to  the  other 
(the  oral)  contract 

In  the  Young  case  the  facts  pleaded  are 
not  sufficient  to  make  the  defoises  outlined 
in  paragraphs  1  and  2  of  the  syllabus  avail- 
able; and  it  follows,  from  the  first  proposi- 
tion stated  in  the  third  paragraph  of  the 
syllabus,  that  the  defense  offered  as  to  the 
anticipatory  breach  was  not  Talid. 

Judgment  reversed  in  the  Hines  case  (No. 
2,895). 

Judgment  affirmed  in  the  Young  case  (No. 
2,89Q. 


(9  Oa.  App.  725> 

NATIONAL   REFRIGERATOR  ft    BUTCH- 
ERS' SUPPLY  00.  V.  PARMALEB. 
(No.  3,195.) 

(Oourt  of  Appeals  of  Georgia.    Sept  28,  1911.> 

(ByllabtM  hy  the  Court.) 

1.  Damages  (J  62*)— Spbcjial  Damages— Evi- 
dence. 

Whenever  one  party  to  a  case  claims  spe- 
cial damages  against  the  other,  he  has  the  bur- 
den, not  only  of  showing  that  ne  has  been  dam- 
aged as  alleged,  but  also  of  furnishing  to  the  jury 
data  sufficient  to  enable  them  to  estimate  with 
reasonable  certainty  the  amount  of  the  damages,. 
It  is  not  necessary,  however,  that  the  party  on 
whom  the  burden  thus  rests  should  submit  ex- 
act figures. 

[Ed.  Note.— For  other  cases,  see  Damages^ 
Cent  Di&  §{  119-132 ;   Dec.  Dig.  S  62.*] 

2.  Damages  (§  184*)  —  Reduction  o»  Dam- 
ages. 

The  rule  which  generally  requires  a  party 
suffering  dama£:e  from  the  neglect  of  another  to 
diminish  the  damage  does  not  require  him  to 
adopt  a  course  which  a  reasonably  prudent  man 
would  not  have  taken  under  ail  the  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  %  184.*] 

Error  from  City  Court  of  Grlflan;  W.  M. 
Clark,  Judge. 

Action  by  P.  S.  Parmalee  against  the  Na- 
tional Refrigerator  &  Butchers'  Supply  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Robt  T.  Daniel  and  Wm.  H.  Beck,  for 
plaintiff  in  error.  W.  B.  H.  Searcy,  Jr.,  for 
defendant  in  error. 
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POWELL,  J.  The  controversy  was  over 
an  alleged  breach  of  warranty  in  the  sale  of 
a  refrigerator.  The  plaintiff  claimed  that  it 
was  warranted  to  produce  such  a  degree  of 
cold  as  to  preserve  his  meats,  and  that  it 
would  not  do  so,  and  that  he  lost  considera- 
ble meat  through  spoilage  on  that  account 
The  plaintiff  did  not  keep  any  books  or  oth- 
er memoranda  as  to  the  weights  or  values  of 
the  different  pieces  of  meat  that  were  spoiled 
from  time  to  time.  He  did  testify,  however, 
to  a  general  recollection  on  the  subject.  He 
testified  that  there  was  a  period  of  520  days, 
net,  during  which  he  was  daily  required  to 
take  out  spoiled  meat;  the  amount  being 
greater  on  some  days  than  on  others.  He  said 
it  would  average  10  pounds  per  day.  He 
gave  the  values  of  the  various  kinds  of 
meats  that  were  lost,  and,  after  giving  these 
detailed  values,  claimed  an  average  value  of 
15  cents  per  pound.  He  also  swore  that  his 
estimate  was  a  low  one.  His  assistant  es- 
timated that  3  or  4  pounds  per  day  were  lost 
on  an  average.  He  also  detailed  with  more 
or  less  generality  the  sizes  and  kinds  of 
meats  that  were  lost.  The  jury  allowed 
$250,  which  was  approximately  equivalent  to 
an  allowance  for  a  loss  of  12  cents  per 
pound  on  the  basis  of  4  pounds  per  day,  or 
for  a  loss  of  15  cents  per  pound  on  the  basis 
of  3  pounds  per  day.  It  was  substantially 
a  finding  according  to  the  minimum  estimate 
which  the  witnesses  gave  from  their  recol- 
lection. 

[1]  Where  a  party  sues  for  specific  dam- 
ages, he  has  the  burden  of  diowing  the 
amount  of  the  loss,  and  of  showing  it  in 
such  a  way  that  the  jury  may  calculate  the 
amount  from  the  figures  furnished,  and  will 
not  be  placed  In  the  position  where  their 
allowance  of  any  sum  would  be  mere  guess- 
work. However,  the  party  does  not  lose  his 
right  of  action  for  the  damage  because  he 
cannot  furnish  exact  figures.  It  is  often  the 
case  that  witnesses  are  called  on  to  testify 
to  the  weisrht  of  a  thing,  though  they  have 
never  weighed  it,  or  to  testify  to  length  of 
time,  though  they  have  kept  no  count  of 
the  days  or  hours,  or  to  testify  to  value, 
which  is  usually  a  matter  of  opinion.  In 
all  these  cases,  in  the  absence  of  more  ac- 
curate source  of  Inquiry  being  available,  the 
witness  states  his  best  judgment,  and  this 
is  regarded  as  being  of  evidentiary  value. 
The  jurors  are  not  bound  to  accept  the  es- 
timate or  best  Judgment  of  a  witness;   but 


they  may  do  so.  If  the  witness  be  one  of 
the  parties,  and  he  gives  his  estimate  in  the 
form  of  a  maximum  and  a  minimum  (as 
where  he  says  It  was  not  less  than  so  much 
and  no(t  more  than  so  much),  that  estimate 
which  is  most  unfavorable  to  the  witness 
should  be  taken,  in  the  absence  of  other  tes- 
timony. In  all  cases  the  witnesses  are  sub- 
ject to  thorough  cross-examination  as  to  the 
basis  on  which  they  have  formed  judgment, 
and  if  the  cross-examination  discloses  that 
what  purports  to  be  an  estimate  or  state- 
ment of  judgment  based  on  observation  is 
nothing  more  than  a  mere  guess,  the  jury 
should  disregard  it  entirely.  The  evidence 
of  the  witnesses  in  the  present  case  (taking 
the  witnesses  as  being  credible)  showed  with 
reasonable  clearness  that  the  plaintiff's  loss 
was  not  less  than  the  amount  allowed  by 
the  jury,  and  therefore  the  verdict  cannot 
be  said  to  be  without  evidence  to  support  It 

[2]  2.  Another  point  is  that  the  plaintlff*s 
recovery  should  not  stand,  because  he  failed 
in  the  duty  of  diminishing  the  damage;  that 
he  brought  the  loss  on  himself  by  continuing 
to  use  the  refrigerator  after  knowledge  that 
some  of  his  meat  would  spoil  if  he  used  it 
Under  all  the  circumstances,  we  do  not  think 
that  the  verdict  should  fall  on  the  theory 
here  presented.  The  jury  was  correctly  In- 
structed as  to  the  law  governing  this  feature 
of  the  case.  The  plaintiff  was  running  a 
business  of  considerable  size.  The  refriger- 
ator was  not  one  of  the  small  kinds  found 
in  our  kitchen  or  pantries,  but  was  large  and 
expensive.  He  complained  to  the  defendants, 
and  they  from  time  to  time  were  attempting 
to  remedy  the  situation  and  to  make  the  re- 
frljsrerator  work  satisfactorily.  Now,  the  du- 
ty resting  on  the  plaintiff  was  to  use  common 
prudence — ^to  do  what  an  ordinarily  prudent 
man  would  have  done  under  the  circum- 
stances— in  order  to  make  the  damage  as 
small  as  reasonably  possible.  Would  an  or- 
dinarily prudent  man  have  abandoned  the 
use  of  the  refrigerator,  and  have  suffer- 
ed perhaps  a  greater  loss  from  the  suspen- 
sion of  his  business  until  he  could  get  an- 
other? The  percentage  of  the  plaintiff's 
meat  which  was  lost  was  relatively  small. 
Ought  he  for  such  a  small  loss  to  have 
abandoned  the  refrigerator  as  a  thing  total- 
ly worthless,  especially  in  view  of  the  ne- 
gotiations which  were  going  on  between  him 
and  the  defendants  as  to  the  remedying  of 
the  defects?    These  were  Jury  questions. 

Judgment  aflirmed* 


N.a) 


STATE  V.  STEWART 


19S 


(156  N.  C.  636) 

STATE  V.  STEWART. 

(Supreme  Court  of  North  Oarollna.     Oct  11» 

1911.) 

1.  Homicide  (|  171  ♦)— Admissibility  of  Evi- 
dence. 

Evidence  as  to  what  took  place  at  the  time 
of  the  difficulty  between  defendant  and  deceas- 
ed is  admissible. 

[Ed.    Note. — For   other   cases,   see    Homicide, 
Cent  Dig.  §§  351-358 ;    Dec.  Dig.  §  171.*]  . 

2.  Criminal  Law  (§  69o*)  — Objections — 
Evidence  Admissit^le  in  Part. 

A  general  objection  to  evidence,  some  of 
which  is  admissible  and  some  not,  will  not  be 
sustained. 

[Ed.    Note.— For    oth«»r    cases,    see    Criminal 
Law,  Cent.  Dig.  §  1637;    Dec.  Dig.  §  695.*] 

3.  Homicide  (§  174*)— Admissibility  of  Ev- 
idence —  Circumstances  Subsequent  to 
Defendant's  Act— Physical  Condition  of 
Deceased. 

Eridence  as  to  the  physical  condition  of 
the  deceased,  after  the  blow  which  was  alleged 
to  have  caused  his  death,  that  his  nose  was 
bleeding,  and  that  he  staggered  and  lay  down 
upon  the  floor,  is  admissible. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  i  174.  ♦] 

4.  Criminal  Law  (§  483%*)— Examination 
OF  Experts— HypoTHETicAii  Question. 

It  is  not  necessary  that  a  medical  expert, 
who  has  himself  made  a  post  mortem  examina- 
tion of  the  deceased,  and  who  is  expressing  ai^ 
opinion  as  to  the  resnlt  of  his  own  examina- 
tion, and  not  one  based  on  the  evidence  of  other 
witnesses,  be  asked  a  hypothetical  question. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  |  1072;    Dec  Dig.  {  483%. ♦] 

5.  Criminal  Law  (|  485*)  —  Opinion  Evi- 
dence—Hypothetical  Question. 

It  is  not  necessary,  in  the  statement  of  a 
hypothetical  question  to  an  expert,  that  all  the 
facts  should  be  stated. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.   U  1073,  1074;    Dec  Dig.   { 

485.^] 

6.  Criminal  Law  (|  489*)  —  Opinion  Evi- 
dence —  Hypothetical  Question  —  Cross- 
Examination. 

Where  defendant  thinks  that  an  answer 
elicited  to  a  hypothetical  question  would  have 
been  different  but  for  the  omission  of  a  fact, 
he  may  incorporate  such  fact  in  a  question  on 
cross-examination, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1079 ;   Dec.  Dig.  i  489.  ♦] 

7.  Criminal  Law  (§  1054*)  —  Necessity  of 
Exceptions  —  Rulings  as  to  Competency 
OF  Witness. 

Where  defendant  takes  no  exception  to  the 
action  of  the  court  in  setting  aside  a  witness 
eigrfat  years  old,  offered  by  him,  as  disqualified 
because  of  age  and  understanding,  an  objection 
thereto,  first  made  in  defendant's  case  on  ap- 
peal, cannot  be  considered. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2t)(33 ;   Dec  Dig.  §  10^.*] 

Appeal  from  Superior  Court,  Sampson 
County;    Peebles,  Judge. 

Ed.  Stewart  was  convicted  of  manslaugh- 
ter, and  be  appeals.     No  error. 

The  defendant  is  charged  in  the  Indict- 
ment with  the  crime  of  murder,  and  was  con- 
Ticted  of  manslaughter. 


Cleveland  Bronson,  a  witness  for  the  state, 
gave  the  following  account  of  the  killing, 
which  was  corroborated  by  several  witnesses: 
"The  prisoner  was  teaching  school  at  the 
colored  Herring  schoolhouse.  In  Lisbon  tovni- 
sbip.  I  was  passing  by  there  at  the  morn- 
ing recess.  It  was  raining  when  I  got  there. 
I  was  hunting  and  had  my  gun,  and  I  set 
my  gun  down  at  the  schoolhouse  door;  this 
was  about  the  26th  of  last  January.  The 
scholars  were  out  of  school  at  that  time.  I 
went  in  the  schoolroom,  and  was  talking  with 
the  defendant.  He  soon  rang  his  bell  for  the 
scholars  to  come  in  again.  After  they  had 
all  come  in  and  taken  their  places,  he  asked 
Bishop  Wright  the  deceased,  why  he  did  not 
march  out  right  at  recess.  Bishop  Wright 
said  he  thought  he  did  march  out  like  he 
had  been  marching  out  before.  The  teacher 
told  him,  'No;'  he  did  not;  that  he  turned 
off  at  one  side,  when  the  rule  was  that  he 
should  march  straight  In  front  of  the  door 
far  enough  for  all  the  other  scholars  to 
clear  the  steps.  Then  the  prisoner  asked  de- 
ceased: 'Are  you  too  grown  up  to  obey  or- 
ders? Deceased  said:  *No;  I  am  not;  I 
came  hexB  to  obey  orders.'  The  prisoner 
then  said:  'Obey  my  orders,  or  I  will  beat 
you  down  to  the  floor.'  The  teacher  then  or- 
dered Bishop  to  come  out  to  him.  The  teach- 
er then  ran  into  Bishop  and  threw  blm  on 
the  floor;  they  tussled  awhile,  and  the 
teacher  reached  and  got  a  piece  of  llghtwood, 
about  the  size  of  my  arm,  and  about  two 
feet  long,  and  hit  deceased  with  it  two  or 
three  licks  on  the  head,  and  got  up  off  him. 
Bishqp  Wright  went  to  pull  up  by  side  of 
house,  and  the  teacher  struck  him  again  with 
the  piece  of  llghtwood  on  the  side  of  the 
head.  He  stood  a  few  minutes  like  he  was 
stunned.  He  trembled  just  like  when  you 
hit  a  hog,  and  was  bleeding  at  the  nose.  (De- 
fendant objects.  Objection  overruled,  and 
defendant  excepted.  First  exception.)  Bish- 
op staggered  around  in  schoolhouse  like 
drunken  person;  he  staggered  up  against 
stove  and  chairs  in  the  room.  (Defendant 
objects.  Objection  overruled.  Defendant 
excepted.  Second  exception.)  Bishop  Wright 
went  out  the  door,  bleeding  at  the  nose,  and 
told  the  teacher  that  he  did  not  think  he  had 
the  right  to  beat  him  up  that  way.  (Defend- 
ant objects.  Objection  overruled.  Defend- 
ant excepted.  Third  exception.)  Bishop 
Wright  was  about  16  or  17  years  old;  he 
did  not  hit  or  ofl^er  to  hit  the  teacher  during 
the  fight." 

Victoria  Herring  testified  as  follows:  "I 
am  sister-in-law  to  Bishop  Wright  Bishop's 
mother  was  dead,  and  he  lived  with  us  since 
he  was  five  years  old.  About  11  o'clock  a. 
m..  Bishop  Wright  came  home,  walking  fast ; 
head  thrown  back.  He  was  crying,  and  his 
nose  was  bleeding,  and  he  staggered  about 
the  room,  and  lay  down  on  the  bed;  he  was 
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flrst  Tjp  and  then  down.  (Defendant  object- 
ed. Overmled,  and  defendant  excepted. 
Fifth  exception.)  He  stayed  about  a  half 
bonr.  He  lived  with  my  husband  and  my- 
self. My  husband  soon  came  home,  and 
Qooked  up  a  horse  and  buggy  and  took  him 
off.  The  doctor  lived  about  five  miles.  I 
saw  him  next  at  D.  L.  Herring's  store,  about 
cwo  hours  afterwards,  about  two  miles  from 
my  house,  lying  down  on  the  fioor,  kinder 
struggling.  He  was  nearly  dead.  (Defend- 
ant objected.  Overruled  and  excepted.  Sixth 
exception.)    Three  or  four  o'clock  he  died." 

Dr.  Cooper,  who  was  found  by  the  court 
to  be  an  expert,  stated  that  he  made  the 
post  mortem  examination  of  the  deceased, 
and  that  he  died  from  cerebral  hemorrhage — 
effusion  of  blood  on  the  brain  (the  defend- 
ant excepted),  caused  presumably  by  a  blow 
or  fall.    (The  defendant  excepted.) 

The  defendant  testified  in  his  own  behalf, 
and  his  honor  told  the  jury  if  they  believed 
him  to  return  a  verdict  of  not  guilty. 

J.  D.  Kerr  and  Fowler  &  Grumpier,  for 
t^ppellant  Attorney  General  Bickett  and 
Geo.  L.  Jones,  for  the  State. 

ALLEN,  J.  We  have  examined  all  of  the 
exceptions  appearing  in  the  record,  and  find 
nothing  of  which  the  defendant  can  justly 
complain.  It  appears  to  us  that  he  has 
been  dealt  with  mercifully,  as  the  evidence 
would  have  sustained  a  verdict  of  murder  in 
the  second  degree,  if  not  one  in  the  first  de- 
gree. 

[1]  Many  of  the  exceptions  were  evidently 
taken  as  matter  of  precaution,  during  the 
progress  of  the  trial,  and  not  with  the  expec- 
tation that  they  could  be  successfully  urg- 
ed as  ground  for  a  new  trial.  The  first  three 
exceptions  belong  to  this  class,  as  the  wit- 
ness had  to  tell  what  took  place  at  the  time 
of  the  diiHculty,  if  permitted  to  testify  at 
all. 

[21  The  exception  to  the  evidence  of  Mc- 
Kinley  Herring  is  equally  untenable.  He 
was  an  eyewitness,  and  the  objection  is  to 
the  whole  of  his  evidence.  We  do  not  think 
any  part  of  his  evidence  incompetent;  but 
if  it  were  otherwise,  and  some  of  the  evi- 
dence was  competent  and  some  not,  a  gen- 
eral objection  to  the  whole  evidence  could 
not  be  sustained.  State  v.  Ledford,  133  N. 
C.  722,  45  S.  B.  944. 

[3]  The  exceptions  to  the  evidence  of  Vic- 
toria Wright  are  without  merit,  and  require 
no  discussion. 

[4]  It  was  not  necessary .  to  propound  a 
hypothetical  question  to  Dr.  Cooper,  as  he 
was  expressing  an  opinion  as  the  result  of 
his  own  examination,  and  not  one  based  on 
the  evidence  of  other  witnesses. 

[5,8]  I>r.  Sloan,  an  exi)ert,  was  asked  his 
opinion  as  to  the  cause  of  death,  upon  the 
assumption  that  the  jury  found  certain  facts 


in  evidence  to  be  true.  The  defendant  ob- 
jected because  one  fact,  as  to  which  there 
was  evidence,  was  not  incorporated  in  the 
question.  We  said  at  the  last  term,  in  State 
V.  Holly,  155  N.  0.  485,  71  S.  B.  460:  "It 
is  not  necessary  In  the  statement  of  a  hy- 
pothetical question  that  all  the  facts  should 
be  stated.  Opinions  may  be  asked  for  upon 
different  comrbinations  of  facts,  on  the  ex- 
amination in  chief,  and  on  the  cross-exami- 
nation." If  the  defendant  thought  the  fact, 
which  was  omitted,  would  have  elicited  a 
different  opinion  from  the  witness,  it  was 
his  right  and  duty  to  incorporate  it  in  a 
question  on  cross-examination. 

[7]  The  defendant  offered  Mattie  Andrews, 
a  girl  eight  years  old,  as  a  witness.  The 
court  refused  to  permit  her  to  testify,  and 
makes  the  following  statement  as  to  the 
witness:  **The  exception  in  regard  to  Mattie 
Andrews  was  made  the  flrst  time  in  the 
statement  of  appellant's  case  on  appeal.  The 
court  asked  Mattie  Andrews  who  made  her; 
she  said  she  did  not  know.  The  court  asked 
her  if  she  knew  anything  about  the  obliga- 
tion of  an  oath.  She  said,  'No.*  The  court 
then  asked  her  what  they  would  do  to  her 
if  she  told  a  lie  on  the  witness  stand.  She 
said  she  did  not  know.  The  court  found  as 
a  fact  that  she  was  not  qualified  as  a  wit- 
ness, and  stood  her  aside.  No  exception 
taken  at  the  time,  and  no  statement  made 
to  the  court  as  to  what  they  expected  to 
prove  by  the  witness."  We  cannot  go  out- 
side the  case  on  appeal;  and,  as  no  exception 
was  taken,  we  cannot  consider  the  objection. 
Besides,  the  evidence  sustained  the  findings 
and  ruling  of  the' court  It  was  discretion- 
ary with  the  judge  to  allow  or  to  refuse  fur- 
ther examination  of  the  witnesses. 

The  prayers  for  instruction  were  substan- 
tially given.    We  find  no  error. 

No  error. 

(156  N.  C.  253) 

ELLINGTON  et  al.  v.  DURFRBY. 

(Supreme  Court  of  North  Carolina.     Oct  11, 

1911.) 

BXEGUTORS    ANn   Administbatobs   (S   496*)-- 
Compensation. 

One  of  the  two  executors  appointed  by  a 
will,  providing  that  they  should  receive  as  com- 
pensation the  single  sum  of  $2,000  each,  and  a 
commission  of  5  per  cent,  on  receipts  of  in- 
come, and  2  per  cent  on  disbursements  thereof, 
having  died  pending  the  administration,  he  is 
not  entitled  to  the  $2,000,  nor  to  a  prorate  sliare 
thereof,  but  his  services  should  be  measured  by 
the  rule  of  quantum  meruit,  to  be  gauged  by 
the  compensation  allowed  by  law,  had 'the  will 
fixed  no  compensation,  one-half  of  the  commis- 
sions not  exceeding  5  per  cent,  on  the  receipts 
of  the  estate,  and  not  exceeding  5  per  cent  on 
the  disbursements. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §S  2107-2116; 
Dec.  Dig.  $  496.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Whedbee,  Judge. 
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Controversy  between  F.  K.  BUlngton  and 
another,  executors  of  Thomas  B.  Womack, 
deceased,  as  plaintiffs,  and  Gary  K.  Dor- 
frey,  surviying  executor  of  Florence  P.  Tudc- 
er,  deceased,  as  defendant  From  a  judg- 
ment for  plaintiffs  for  leas  than  claimed,  they 
appeal.    Reversed. 

This  is  a  controversy  submitted  without 
action  to  determine  the  amount  due  plaln- 
tiff*s  intestate  as  one  of  the  executors  of 
Florence  P.  Tucker,  who  died  December  15, 
11)09,  leaving  a  last  will  and  testament  ap- 
pointing Thomas  B.  Womack  and  Cary  K. 
Durfrey  executors.  This  paragraph  in  the 
wUl  is  the  only  part  of  it  pertinent  to  the 
controversy:  '*My  said  executors  shall  re- 
ceive out  of  my  estate,  in  full  compensation 
for  all  services  and  responsibilities  to  be  by 
them  rendered  and  incurred,  whether  as  ex- 
ecutors or  trustees,  the  single  sum  of  two 
thousand  dollars  each,  and  in  addition  there- 
to, they  shall  be  allowed  a  commission  of  live 
per  cent  on  the  receipts  of  income,  and  two 
per  cent  upon  disbursements  thereof,  and 
may  employ  such  reasonable  clerical  assist- 
ance as  may  be  necessary.  Owing  to  the 
trust  and  confidence  I  have  in  Cary  K.  Dur- 
frey, it  Is  my  desire  that  my  executors  shall 
continue  him  in  his  present  position  with  the 
same  salary  I  shall  be  paying  him  at  the 
time  of  my  death.'*  There  was  a  judgment 
that  plaintiffs*  testator  was  entitled  to  |188.- 
31,  being  one-half  of  the  commissions  on  in- 
come fixed  by  the  will,  but  no  part  of  the 
$2,000. 

Aycock  Sc  Winston,  for  appellants.  Hold- 
ing &  Snow,  for  appellee. 

BROWN,  J.  The  facts  set  out  in  the  case 
substantially  show  that  Mrs.  Tucker  died 
December  16,  1909,  leaving  a  will  and  ap- 
pointing Thomas  B.  Womack,  her  legal  ad- 
viser, and  the  defendant  as  executor.  Judge 
Womack  and  his  coexecutor  transacted  the 
business  of  the  estate  up  to  the  death  of 
the  former,  February  18,.  1910. 

The  question  presented  is  the  just  compen- 
sation due  the  estate  of  plaintiff's  testator. 
It  is  stated  in  the  record  that  during  the 
time  he  acted  as  executor  the  receipts  of  the 
estate  amounted  tb  $46,920.22,  not  including 
sales  of  any  real  estate,  and  the  disburse- 
ments $7,347.66.  The  question  presented  Is 
one  of  first  impression,  and  we  are  without 
precedent  or  authority  to  guide  us.  We 
agree  with  his  honor  below  that  the  plain- 
tiffs* intestate  is  not  entitled  to  the  $2,000, 
and,  as  the  time  when  it  was  to  be  paid  is 
not  fixed  by  the  win,  it  is  impossible  to  pro- 
rate it  The  plaintiffs*  intestate  was  pre- 
vented by  death  from  fully  discharging  the 
duties  as  executor  for  which  the  $2,000  was 
plainly  intended  as  compensation  for  all 
services  to  be  performed  by  the  executor  in 


addition  to  the  commissions  on  income  flx- 
■ed  by  the  wllL 

We  think,  however,  that  plaintiffs'  intes- 
tate failed  to  perform  all  the  services,  not  by 
his  own  tsLUltf  but  because  of  his  untimely 
death.  Consequently  we  are  of  opinion  that 
his  services  should  be  measured  by  the  just 
and  reasonable  rule  of  quantum  meruit  and 
that  should  be  gauged  by  the  compensation 
allowed  by  law,  had  the  will  fixed  no  com- 
pensation. We  are  of  opinion  that  plaintiffs* 
intestate  Is  entitled  to  one-half  of  the  com- 
missions, not  exceeding  5  per  cent,  upon 
the  sum  of  $46,920.22,  the  receipts  of  the 
estate,  and  not  exceeding  5  per  cent  upon 
the  sum  of  $7,347.66  disbursements.  This, 
of  course,  will  not  apply  to  the  executor  Dur- 
frey, who  is  living  and  discharging  the  duties 
of  sole  executor.  His  compensation  will  be 
adjusted  by  the  terms  of  the  will. 

The  superior  court  will  fix  the  percentage 
of  commissions,  and  allow  plaintiffs*  intes- 
tate one-half  of  the  whole. 

Reversed. 

(156  N.  C.  119) 

PETTIT  V.  ATLANTIC  COAST  LINE  R. 

CO. 

(Supreme  Court  of  North  Carolina.     Oct  4, 

1911.) 

1.  Infants   (|    14*)--Bmpi.otmbnt— Applica- 
tion OF  Rtattttb. 

Acts  1903,  c.  473,  now  Revisal  190S,  § 
1981i^,  providing  that  no  child  under  12  yeais 
of  age  shall  be  employed  in  any  manufactur- 
ing establishment  or  factory,  only  applies  to 
employment  in  the  places  named,  and  not  to 
the  employment  of  an  infant  by  a  railroad 
company  as  a  messenger. 

[Ed.  Note. — For  other  cases,  see  Infants,  Dee. 
Dig.  f  14.*] 

2.   MAGrnSB  AND  SEBVANT  (S  91*)— NEaLIOBNCB 

—Infants. 

In  the  absence  of  statnte,  a  recovery  can- 
not be  had  for  injuries  to  an  infant  employed 
under  12  years  of  age,  merely  because  he  was 
an  infant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  91.*] 

3.  Masteb  and  Sbbvant  ($  276*)— Injubdcs- 
Actions— Suiticiency  OF  Evidence. 

In  an  action  against  a  railroad  company 
for  the  death  of  plaintiff's  dhlld  claimed  to  have 
been  employed  bv  It  as  a  messenger  when  in- 
jured, evidence  Md  not  to  show  that  intes- 
tate was  performing  any  duty  for  defendant 
when  injured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  §  276.*] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Gonxt  Edgecombe 
County;  Whedbee,  Judge. 

Action  by  Sallie  Pettlt,  administratrix, 
against  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  judgment  of  nonsuit, 
plaintiff  appeals.    Affirmed. 

This  is  an  action  brought  by  the  admin- 
istratrix of  Joe  Pettlt  to  recover  damages. 
The  complaint  alleges  the  death  of  the  in* 
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teetate,  his  employment  by  the  defendant  as 
a  messenger  boy,  the  nature  of  his  duties,  a 
description  of  the  place  where  he  had  to 
work,  and  then  alleges  specifically  the  acts 
of  negligence  complained  of  as  follows:  "On 
the  28th  day  of  April,  1907,  the  said  infant 
was  given  a  message  by  the  defendant,  and 
carelessly  and  negligently  directed  by  the  de- 
fendant to  deliver  the  same  to  another  one 
of  its  employes,  and  to  do  so  required  the  in- 
fant to  go  somewhere  on  the  yard  to  track 
No.  9  or  10.  About  this  time  an  engine  with 
a  number  of  cars  of  defendant,  going  south, 
passed,  when  the  said  infant  undertook  to 
go  upon  said  slowly  moving  train  to  the 
point  where  the  message  was  to  be  delivered. 
He  stood  upon  the  iron  steps  of  a  flat  car  In 
the  said  train,  and  suddenly  the  said  car  up- 
on which  he  was  standing,  failing  to  clear 
another  car  standing  on  a  track  of  the  de- 
fendant, said  Infant  was  knocked  from  his 
position  by  coming  in  contact  with  the  said 
car  on  the  adjoining  track,  he  was  thrown 
between  the  wheels  of  the  moving  train,  and 
was  so  badly  injured  that  he  died  the  same 
afternoon." 

The  following  evidence  was  Introduced  by 
the  plaintiflT: 

Mrs.  J.  W.  Spiers,  formerly  Mrs.  Sallie 
Pettlt,  testified  as  follows:  "Q.  Your  name 
is  Mrs.  J.  W.  Spiers?  A.  Yes.  Q.  You  are 
the  mother  of  the  young  man,  Joe  Pettit, 
that  was  killed  at  South  Rocky  Mount? 
A.  Yes.  Q.  When  were  you  married  the 
last  time?  A.  Last  December,  three  years 
ago.  Q.  At  the  time  of  your  son's  death, 
you  were  Sallie  Pettlt?  A.  Yes,  sir.  Q. 
You  have  a  record  of  the  date  of  the  birth  of 
your  son  Joe?  A.  Yes,  sir.  Q.  Will  you 
please  open  this  Bible  and  turn  to  the  page 
in  question;  is  this  a  memorandum  as  to 
the  date  of  the  birth  of  your  son,  Joe?  A. 
Yes.  Q.  And  that  recoord  is  that  he  was  bom 
on  the  22d  of  June,  1895  or  1896?  A.  I  can't 
tell.  Q.  Do  you  remember  the  date?  A.  No, 
sir.  Q.  Do  you  know  who  made  this  record? 
A.  Yes.  Q.  Who?  A.  Next  to  my  oldest 
daughter.  For  about  four  years  It  was  my 
brother's  Bible,  and  I  had  her  draw  mine  off 
from  his.  He  had  the  old  record  of  all  his 
children  and  mine.  Q.  The  date  was  re- 
corded in  your  brother's  Bible?  A.  Yes.  Q. 
And  these  dates  were  recorded  at  the  time  of 
the  birth  of  the  children?  A.  Yes.  Q.  Do 
you  know  of  your  own  knowledge  how  old  he 
was?  A.  Yes,  he  was  11  years;  would  have 
been  12  in  June,  1907.  Q.  Did  you  ever  give 
your  consent  thai  this  boy  should  go  to  that 
company  to  engage  in  this  work?  A.  No. 
Q.  How  was  the  boy  dressed,  with  reference 
to  long  or  short  pants?  A.  Short,  knee 
pants.  Q.  What  number  of  clothes  did  be 
wear,  with  reference  to  pants?  A.  No.  12; 
No.  11  all  the  time  before.  Q.  Was  he 
large  or  small  for  his  age?  A.  He  was  not 
large  at  all;  just  ordinary  size.  Q.  About 
what  time  in  the  day  was  he  killed?  A. 
Somewhere  about  12;   I  was  sitting  at  the 


dinner  table.  Q.  How  long  after  that  be- 
fore your  child  died?  A.  I  think  it  was 
somewhere  about  4  that  same  afternoon." 
Cross-examination:  '*Q.  When  was  the  first 
time,  Mrs.  Spiers,  that  you  heard  that  your 
boy  was  working  for  the  railroad?  A.  When 
he  got  his  job  he  told  me.  Q.  How  long  be- 
fore this  accident  did  he  tell  you  he  had  a 
'job?  A.  He  told  me  as  soon  as  he  got  his 
job.  Q.  See  if  you  can't  remember  how  long 
before  his  accident?  A.  At  the  last  time  he 
had  been  at  work  for  a  week.  Q.  How  long 
the  first  time?  A.  About  two  months.  Q. 
It  is  alleged  that  he  had  been  in  the  em- 
ployment about  four  days?  A.  Well,  some- 
where about  a  week,  the  last  time  I  think  it 
was  on  a  Tuesday  he  began,  and  was  killed 
Sunday.  Q.  But  before  he  had  been  working 
about  two  months?  A.  Somewhere  about 
that  time.  Q.  When  he  went  there  the  sec- 
ond time,  did  you  tell  him  not  to  take  it? 
A.  No,  sir;  I  don't  think  I  did,  but  he  said, 
'I  am  going  back  and  take  my  same  job  and' 
—  Q.  Did  you  say  not  to  do  it?  A.  I  don't 
remember  what  I  said  to  him.  Q.  The  first 
time,  did  you  tell  him  not  to  take  it?  A. 
I  don't  know,  sir."  Redirect  examination: 
*'Q.  Did  you  know  just  what  duties  he  had? 
A.  He  told  me  he  was  a  messenger  boy;  but 
I  didn't  know  anything  about  it  Q.  Did 
you  know  anything  about  the  danger  attach- 
ed to  the  job?  A.  No,  sir;  I  had  never  been 
on  the  yard,  and  I  didn't  know  anything 
about  it.  Q.  Did  you  know  how  many 
tracks  or  trains  there  were  there?  A.  No. 
Q.  Mrs.  Pettit,  how  many  other  children  have 
you?  A.  I  have  seven  besides  him."  Re- 
cross  examination:  *'Q.  He  told  you  he  took 
messages  from  one  office  to  the  other?  A. 
Yes.  Q.  Brought  his  money  home?  A.  Yes, 
to  me." 

Mr.  J.  W.  Spiers  testified  as  follows:  "Q. 
Mr.  Spiers,  you  are  the  husband  of  the  lady 
who  left  the  stand?  A.  Yes,  sir.  Q.  Mr. 
Spiers,  you  have  been  in  the  employment,  off 
and  on,  in  the  railroad  at  Rocky  Mount? 
A.  Yes.  Q.  You  knew  the  condition  of  the 
yard  at  South  Rocky  Mount  in  April,  1907? 
A.  Yes,  sir.  Q.  Do  you  happen  to  know 
what  duties  Joe  Pettit  was  discharging  at 
the  time  of  his  employment?  A.  Messenger 
boy.  Q.  In  the  office  of  Mr.  E.  S.  Dodge? 
A.  Yes,  chief  train  dispatcher.  Q.  And 
where  were  most  of  the  messages  to  be  car- 
ried? A.  To  the  yardmaster's  office;  his  of- 
fice was  placed  diagonally  across  from  the 
dispatcher's  at  that  time.  Q.  And  over  how 
many  tracks  did  he  have  to  go?  A.  At  that 
time  he  had  to  cross  somewhere  between  8 
or  10  tracks;  I  don't  exactly  know  at  that 
time.  Q.  The  yard  has  been  torn  up  and  re- 
moved and  these  tracks  have  been  torn  up? 
A.  Yes.  Q.  Over  these  10  or  12  tracks  be- 
tween Dodge* s  office  and  the  other  office, 
how  many  trains  moved,  and  how  often? 
A.  I  can't  tell;  there  was  continuous  shift- 
ing all  the  time.  All  the  yard  engines  from 
the  roundhouse  had  to  be  delivered  there. 
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Q.  When  the  trains  come  in,  were  not  all 
trains  handled  over  these  tracks?  A  Nor- 
folk and  Charleston  passenger  trains  were. 
Q.  What  ahout  the  making  up  of  these 
trains?  A.  Well,  they  were  made  np  in  the 
south  yard  and  were  left  down  in  south 
yard;  they  had  ;to  go  over  these  tracks; 
all  trains  leading  north.  Q.  What  became 
of  the  cars  going  north?  A.  They  passed 
through  the  same  tracks;  they  were  made 
up  In  the  northern  end  of  the  yard  and  pass- 
ed over  the  main  line  track.  Q.  To  what  ex- 
tent were  these  tracks  being  used?  A.  For 
classifying  freight,  loading  and  shipping 
freight,  etc.  Q.  How  often?  A.  Continuous- 
ly. Q.  What  did  you  say  Joe's  duties  were? 
A.  Messenger  boy.  Q.  Took  messages  from 
the  dispatcher's  office  to  the  yardmaster? 
A.  Yes." 

Mr.  J.  R.  Pettit  testified  as  follows:  "Q. 
Look  at  that;  do  you  remember  that?  A. 
Yes.  Q.  Speaking  with  reference  to  that, 
that  is  what  year?  A.  1907.  Q.  A  wire  that 
your  brother  has  been  hurt?  A.  Yes.  Q. 
You  were  living  here  at  that  time?  A  No. 
sir;  I  was  living  at  Rocky  Mount;  but  I  was 
over  here  that  day.  Q.  Did  you  know  what 
your  brother's  duties  were?  A.  Messenger 
boy,  to  carry  messages  to  any  office  he  was 
sent.  Q.  Court:  Were  there  any  other  du- 
ties? A.  He  was  supposed  to  deliver  mes- 
sages to  Mr.  Robinson,  Mr.  Trueblood,  and 
other  offices  on  the  yard.  Q.  Just  locate 
where  these  offices  were  and  how  many 
trains  and  tracks  there  were?  A.  Mr.  Gor- 
ham's  office  was  In  the  end  of  the  principal 
shed,  and  there  were  12  tracks,  I  think,  or 
more,  there  at  that  time,  and  he  bad  to  cross 
these  tracks  to  his  office.  Mr.  Trueblood's 
office  was  across  these  tracks  over  between 
Mr.  Gorham's  office  and  the  shop.  Q.  What 
about  the  tracks  there?  A.  He  had  to  cross 
these  same  tracka  There  was  continued 
shifting  and  making  up  trains  all  the  time 
during  the  day.  Q.  What  about  Mr.  Robin- 
son's office?  A  Robinson's  office  was  back 
of  the  shop.  Q.  How  many  tracks  would  he 
have  to  cross  going  to  Robinson's  office  from 
the  dispatcher's  office?  A.  About  15  or  16; 
it  was  behind  the  shop.  Q.  Where  was  the 
office  of  the  chief  train  dispatcher,  Mr. 
Dodge,  with  reference  to  the  main  tracks  of 
the  A.  C.  L.?  A.  It  was  above  the  Coast 
Line  restaurant.  Q.  How  far  away  from  the 
main  line  tracks?  A.  I  don't  really  luiow  ex- 
actly. Q.  As  far  as  what?  A  It  was  the 
distance  of  this  building  or  may  have  been 
more.  Q.  About  50  feet?  A.  I  suppose  it 
was  50  feet  or  more.  Q.  These  tracks  were 
in  front  of  Dodge's  office?  A.  Yes.  Q. 
How  many  of  these  tracks  were  there?  A. 
There  were  only  two  main  line  tracks  and 
other  tracks  leading  to  them.  Q.  How  many 
of  these?  A.  A  good  many  of  them;  I  don't 
remember  how  many.  Q.  How  many  trains 
and  shifting  engines  and  engines  and  cars 
passed  over  these  tracks?  A.  There  was 
continuous  shifting  by  trains  for  different 


points,  Richmond,  Florence,  and  Norfolk,  ov- 
er these  tracks.  Q.  Mr.  Pettit,  do  you  hap- 
pen to  know  what  your  brother  was  receiv- 
ing? A.  $12.50  per  month."  Cross-examina- 
tion: "Q.  Mr.  Pettit,  you  have  spoken  of 
his  duties  and  the  messages  to  take  to  the 
offices;  how  would  he  proceed  to  carry  it 
there?  A  Well,  I  suppose  he  would  walk. 
Q.  Don't  you  know  it  was  his  business  to 
walk  from  the  point?  A.  Yes,  I  suppose 
that  was  the  point  of  it  Q.  That  was  his 
business?  A  Yes,  that  was  part  of  it.  Q. 
Now,  was  there  anything  in  his  duty  that  re- 
quired him  to  undertake  to  go  upon  a  slowly 
moving  train  to  the  point  where  the  mes- 
sage was  to  be  delivered  and  ride  upon 
iron  steps  of  a  freight  car?  A.  I  don't  know. 
Q.  So  when  he  attempted  to  ride  a  slowly 
moving  train  he  did  that  because  he  wanted 
to?  A.  He  did  as  all  the  otbers  did.  Q. 
Didn't  he  do  that  because  he  wanted  to?  A. 
Yes,  sir;  and  not  only  him  but  all  the  others 
that  age.  There  were  more  than  him."  Re- 
direct examination:  '*Q.  There  were  other 
youhg  children  employed  around  the  shop? 
A.  Yes.  Q.  The  dispatches  this  boy  had  to 
deliver  were  telegrams?  A.  Yes."  Cross-ex- 
amination: "Q.  There  were  orders  as  well 
as  telegrams?  A.  Any  messages  he  might 
be  given  from  the  dispatcher's  office.  Q.  He 
would   take    any    message?      A.  Yes." 

Mr.  Batts  testified  as  follows:  "Q.  What 
is  your  name?  A.  J.  W.  Batts.  Q.  Where 
do  you  reside?  A.  South  Rocky  Mount.  Q. 
What  is  your  employment?  A.  Train  en- 
gineer. I  was  fireman  at  the  time  of  this  ac- 
cident Q.  Fireman  in  April.  1907?  A.  Yes. 
Q.  In  whose  service?  A.  Atlantic  Coast  Line. 
Q.  Where  were  you  on  the  day  that  Joe 
Pettit  was  killed?  A.  I  was  on  the  yard; 
had  been  out  at  work  and  just  started  home. 
Q.  At  what  time?  A.  Between  11  erne  12.  Q. 
Did  you  see  Joe  Pettit  that  day?  A.  Once; 
I  saw  him  on  the  corner  of  the  car.  Q. 
State  what  position  he  occupied  on  the  car? 
A.  He  was  standing  on  the  steps  and  holding 
to  the  lower  round.  Q.  What  kind  of  a 
car?  A.  Box  car.  Q.  In  motion?  A  Yes, 
moving.  Q.  In  what  ^direction  was  it  mov- 
ing, and  where  was  the  engine?  A.  At  the 
southern  end;  the  car  was  moving  north. 
Q.  Did  you  see  Pettit  again  this  day?  A. 
Yes,  after  he  was  run  over.  Q.  What  at- 
tracted your  attention?  A.  I  heard  some  one 
scream  out.  Q.  Where  did  you  find  Pettit? 
A.  He  was  lying  on  the  track.  Q.  What  was 
his  condition  ?  A.  One  -  leg  off.  Q.  Do  you 
know  to  what  extent  the  tracks  are  used 
for  the  making  up  of  trains  and  the  classifi- 
cation of  cars  of  the  Coast  Line?  A.  Yes. 
Q.  What  was  it;  go  ahead  and  state  to  the 
Jury  for  what  purpose  they  were  used?  A. 
They  were  put  there  for  incoming  trains  and 
for  making  up  trains  going  out  Q.  How 
frequently  are  engines  and  trains  passing 
back  and  forth  through  the  yard?  A.  Most 
all    the   time." 

Mr.  K.  S.  Lancaster  testified  as  follows: 
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"Q.  Mr.  Lancaster,  do  jou  know  tbe  condi- 
tion of  the  yard  of  Sonth  Rocky  Mount  In 
April,  1907?  A.  I  think  so.  Q.  Go  ahead 
and  tell  the  Jury,  describe  It?  A.  Well,  there 
was  trains  continually  over  the  tracks;  It 
was  going  and  coming  all  the  time;  hardly 
ever  more  than  two  or  three  minutes  with- 
out trains  going  backwards  and  forwards; 
about  15  tracks  there  at  that  time.  Q.  You 
are  In  the  employment  of  the  Ck)ast  Line  at 
that  time?  A.  Yes.  Q.  Your  duties  called 
you  upon  the  yard?    A.  Yes." 

The  plaintiff  rested.  '  The  defendant  moved 
for  judgment  of  nonsuit.  Motion  allowed, 
and  plaintiff  excepted.  The  court  signed  the 
judgment  of  nonsuit  as  set  out  In  the  record, 
to  which  plaintiff  excepted  and  in  open 
court  appealed  to  the  Supreme  Court 

The  plaintiff  contends  that  the  employ- 
ment of  the  Intestate,  a  child  between  11 
and  12  years  of  age,  was  so  dangerous  that 
It  alone  was  evidence  of  negligence,  and  that 
be  was  killed  in  the  performance  of  his  duty. 

The  defendant  contends:  (1)  That  there  Is 
no  evidence  of  negligence.  (2)  That,  if  the 
employment  of  the  Intestate  is  evidence  of 
negligence,  there  Is  no  evidence  that  the  In- 
testate was  on  duty  when  killed,  and  there- 
fore the  negligence  of  the  defendant  was  not 
the  real  cause  of  death. 

H.  A.  Gilliam  an'd  Aycock  &  Winston,  for 
appellant.     F.  S.  Spruill,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  question  presented  by  the  rec- 
ord has,  within  a  few  years,  been  considered 
by  this  court  in  six  cases.  Ward  v.  0*Dell, 
126  N.  C.  948,  36  S.  E.  194;  Fitzgerald  v. 
Furniture  Co.,  131  N.  C.  645,  42  S.  E.  946; 
Hendrix  v.  Cotton  Mills,  138  N.  C.  170,  50  S. 
E.  561;  Rolin  v.  Tobacco  Co.,  141  N.  C.  310, 
53  S.  E.  891,  7  L.  R.  A.  (N.  S.)  335;  Leath- 
ers V.  Tobacco  Co..  144  N.  C.  342,  57  S.  B.  11, 
9  L.  R.  A.  (N.  S.)  349;  and  Starnes  v. 
Manf.  Co.,  147  N.  C.  563,  61  a  B,  525,  17  L. 
R.  A.  (N.  S.)  602.  The  last  three  were 
against  manufacturing  establishments,  and 
were  based  on  the  statute  (chapter  473, 
Acts  1903,  now  Rev.  1908,  S  1981a),  which 
provides:  "That  from  and  after  January  1st, 
1906,  no  child  under  twelve  years  of  age 
shall  be  employed  in  any  factory  or  manu- 
facturing establishment  In  this  state,*'  and 
we.  deduce  therefrom  the  following  princi- 
ples: 

(1)  That  the  statute  Is  constitutional. 

(2)  That  it  applies  to  employment  In  fac- 
tories and  manufacturing  establishments, 
and  to  no  other. 

(3)  That  the  employment  of  a  child  under 
12  years  of  age  in  a  factory  or  manufactur- 
ing establishment  is  negligence  per  se. 

(4)  That  such  negligence  is  proximate,  if 
the  child  is  injured  as  the  result  of  his  em- 
ployment 

(5)  That  there  Is  no  assumption  of  risk  by 
the  child. 

(6)  That  the  negligence  of  the  parent,  if 


any,  in  permitting  the  employment,  cannot 
be  imputed  to  the  child. 

(7)  That,  In  addition  to  the  usual  presump- 
tion against  contributory  negligence,  there  Is 
a  presumption  that  the  chUd  has  not  the 
capacity  to  appreciate  the  dangers  of  his 
employment. 

(8)  That  this  presumption  may  be  rebutted. 

[13  These  decisions  are  not  however,  au- 
thoritative in  this  case,  because  the  employ- 
ment of  the  intestate  Is  not  within  the  stat- 
ute, and  is  not  forbidden  by  it,  and  we  are 
not  at  liberty  to  extend  the  statute  to  include 
employments  not  within  its  letter  or  spirit. 

In  the  Hendrix  Case,  the  boy  was  employ- 
ed to  work  at  the  complicated  machinery  of 
a  cotton  mill;  but,  as  he  was  12  years  of 
age,  the  case  was  decided  on  the  principles 
of  common  law,  and  not  on  the  statute,  and 
it  was  held  that  there  was  a  failure  of  proof 
as  to   negligence  and   proximate  cause. 

In  the  O'Dell  and  Fitzgerald  Oases,  there 
was  evidence  of  the  negligence  of  the  employ- 
er outside  of  the  dangerous  character  of  the 
employment,  in  that  in  each  there  was  evi- 
dence of  a  failure  to  instruct  the  child,  and 
in  both  the  question  discussed  was  the  cor- 
rectness of  instructions  on  contributory  negli- 
gence. The  opinion  in  the  Fitzgerald  Case 
was  written  by  Chief  Justice  Clark.  He 
quotes,  with  approval  the  following  language 
from  Thompson  on  Negligence:  "The  law 
puts  upon  a  master,  when  he  takes  an  infant 
into  his  service,  the  duty  of  explainmg  to 
him  fully  the  hazards  and  dangers  connected 
with  the  business,  and  of  instructing  him 
how  to  avoid  them.  Nor  is  this  all;  the  mas- 
ter will  not  have  discharged  his  duty  in  this 
regard  unless  the  instructions  and  precau- 
tions given  are  so  graduated  to  the  youth, 
ignorance,  and  inexperience  of  the  servant  as 
to  make  him  fully  aware  of  the  danger  to 
him,  and  to  place  him,  with  reference  to  it, 
in  substantially  the  same  state  as  if  he  were 
an.  adult"  He  also  refers  to  the  statutes 
from  many  of  the  states,  and  from  Europe, 
giving  the  ages  at  which  children  may  be 
worked  in  factories,  and  concludes:  "With 
this  concensus  of  opinion  in  nearly  the  en- 
tire civilized  world,  it  might  be  that  it  would 
not  have  been  error  if  the  judge  had  held 
that  it  was  negligence  per  se  to  put  a  child 
of  the  tender  age  of  nine  years  to  work  on 
a  dangerous  machine  which  he  had  never 
seen  before,  without  any  instructions  or 
warning,  and  to  leave  him  there  by  himself 
without  stopping  the  machine.  But,  however 
that  may  be,  it  certainly  was  not  error  to 
leave  the  question  of  negligence  to  the  jury 
with  the  charge  given  in  connection  there- 
with, which  was  very  favorable  to  the  de- 
fendant" 

[2]  Accepting  this  as  a  correct  statement 
of  the  law,  we  must  abide  by  it,  and  cannot 
permit  a  recovery  of  damages  for  no  reason 
except  that  a  child  has  been  injured.  We 
may  have  pity  and  may  be  inclined  to  heed 
"the  sob  of  the  child  in  its  helplessness*'; 
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l)nt  we  mnst  accept  the  law,  as  we  under- 
jtand  it,  as  our  guide  in  determining  the 
rights  of  litigants,  bearing  in  mind  the  ad- 
monition of  Judge  Daniel:  "The  courts  should 
not  be  wiser  tlian  the  law." 

[3]  The  question  is  not  presented  in  this 
record,  and  therefore  it  is  not  necessary  to 
decide  it ;  but  we  might  go  further  than  the 
Fitzgerald  Case  and  hold  that,  when  the  em- 
ployment is  dangerous,  it  is  not  necessary  to 
prove  a  failure  upon  the  part  of  the  employ- 
er to  instruct,  and  still  there  would  be  no 
evidence  of  actionable  negligence  In  this  case, 
.because  there  is  nothing  in  the  evidence  to 
show  that  the  intestate  was  on  duty,  or  was 
performing  a  duty  for  the  defendant.  The 
evidence  is  vague  and  unsatisfactory.  No 
witness  swears  on  what  day  the  intestate 
was  killed ;  but  we  assume  it  vras  on  a  Sun- 
day in  April,  1907.  No  one  swears  he  was 
killed  by  a  train  of  the  defendant;  but  we 
accept  this  as  proven,  although  it  would 
have  been  easy  to  show  signs  of  blood  on  the 
rails  or  track,  which  was  not  done.  The  only 
statement  as  to  how  .the  intestate  was  injur- 
ed is  contained  in  the  answer  of  the  defend- 
ant, which  was  not  in  evidence:  "That  the 
said  Joe  Pettit,  ai  the  time  he  received  the 
injuries  alleged  in  the  complaint,  was  ren- 
dering no  service  to  the  defendant,  and  was 
where  he  had  no  right  to  be.  That  said  Pet- 
tit,  of  his  own  will  and  accord,  and  against 
the  warning  of  his  companions,  attempted  to 
get  on  a  passing  flat  car,  missed  his  catch, 
fell,  and  the  wheel  of  the  car  passed  over 
and  mashed  his  feet,  without  any  fault  of  the 
defendant'* 

1^0  witness  says  that  the  intestate  was  on 
duty  the  day  he  was  killed,  or  that  he  was 
performing  a  duty  for  the  defendant  at  the 
time  of  his  death. 

These  facts  were  not  peculiarly  within  the 
knowledge  of  the  defcDdant,  as  his  mother 
and  stepfather  knew  whether  or  no  he  was 
on  duty  that  day.  Both  knew  he  was  em- 
ployed by  the  defendant,  and  the  mother  re- 
ceived his  wages. 

The  evidence,  accepting  it  as  true,  shows 
that  he  was  a  messenger  boy  to  carry  mes- 
sages, and  that  he  had  to  cross  the  tracks; 
but  there  is  no  suggestion  that  he  had  to 
ride  passing  freight  trains  to  perform  these 
duties. 

We  repeat  here  the  evidence  of  the  witness 
Batts,  who  is  the  only  witness  who  testifies 
to  any  fact  connected  with  the  killing:  "Q. 
What  is  your  name?  A  J.  W.  Batts.  Q. 
Where  do  you  reside?  A.  South  Rocky 
Mount  Q.  What  is  your  employment?  A 
Train  engineer.  I  was  fireman  at  the  time 
of  this  accident  Q.  Fireman  in  April,  1907? 
A.  Yes.  Q.  In  whose  service?  A.  Atlantic 
Coast  Line.  Q.  Where  were  you  on  the  day 
that  Joe  Pettit  was  killed?  A.  I  was  on  the 
yard ;  had  been  out  at  work  and  just  started 
home.     Qb  At  what  time?     A.  Between   11 


and  12.  Q.  Did  you  see  Joe  Pettit  that  day? 
A.  Once ;  I  saw  him  on  the  corner  of  the  car. 
Q.  State  what  position  he  occupied  on  the 
car?  A.  He  was  standing  on  the  steps  and 
holding  to  the  lower  round.  Q.  What  kind 
of  a  car?  A.  Box  car.  Q.  In  motion?  A 
Yes,  moving.  Q.  Did  you  see  Pettit  again 
this  day?  A.  Yes,  after  he  was  run  over.  Q. 
What  attracted  your  attention?  A.  I  heard 
some  one  scream  out  Q.  Where  did  you 
find  Pettit?  A.  He  was  lying  on  the  track. 
Q.  What  was  his  condition?  A.  One  leg  off. 
Q.  Do  you  know  to  what  extent  the  tracks 
are  used  for  the  making  up  of  trains  and  the 
classification  of  cars  of  the  Coast  Line?  A. 
Yes.  Q.  What  was  it;  go  ahead  and  state 
to  the  jury  for  what  purpose  they  were  used? 
A.  They  were  put  there  for  Incoming  trains 
and  for  making  up  trains  going  out  Q.  How 
frequently  are  engines  and  trains  passing 
back  and  forth  through  the  yard?  A.  Most 
all  the  time." 

The  clear  inference  from  this  evidence  is 
that  the  intestate,  acting  outside  of  the  line 
of  duty,  jumped  on  a  passing  train,  fell  off, 
and  was  injured. 

If  we  confined  the  plaintlflf  strictly  to  the 
allegations  of  the  complaint  the  case  would 
be  stronger  against  her,  as  no  one  could  urge 
that  there  is  any  evidence  that  the  intestate 
was  knocked  off  the  car  by  coming  In  con- 
tact with  a  car  on  another  track. 

The  plaintiff  was  not  Inadvertent  to  the 
necessity  of  proving  that  the  Intestate  was 
on  duty,  because  he  alleges  that  the  intestate 
was  in  the  discharge  of  his  duty,  and  was 
engaged  in  delivering  a  telegram;  but  he  of- 
fered no  evidence  to  sustain  these  allegations. 

After  a  careful  consideration  of  the  case, 
we  conclude  that  his  honor  committed  no 
error  in  ordering  a  nonsuit 

No  error. 


WALKER,  J.  (concurring).  I  concur  fully 
In  the  opinion  of  the  court  as  delivered  by 
Justice  ALLEN,  and  it  has  had  my  unhes- 
itating assent  from  the  beginning.  He  has 
stated  the  facts  of  the  case,  as  I  understand 
them,  with  such  literal  excerpts  from  the 
testimony  as  were  necessary  to  show  the  ex- 
act situation  when  the  boy  was  Injured.  It 
may,  under  certain  circumstances,  be  negli- 
gent to  employ,  in  a  dangerous  occupation, 
a  boy  of  tender  years,  and  without  sufficient 
experience  and  intelligence  to  understand  and 
avoid  the  danger;  but  however  this  may  be, 
the  question  is  not  even  remotely  Involved  in 
this  case,  and  the  decision  proceeds  upon  the 
facts  of  the  case,  as  disclosed  by  the  undis- 
puted evidence,  and  not  upon  any  hypothet- 
ical matter.  The  youth  of  the  child  and  the 
danger  must,  in  any  possible  view  of  the 
question  of  negligence,  have  been,  not  only 
the  cause,  but  the  proximate  cause,  of  the 
Injury,  and  there  is  nothing  in  this  record 
that,  in  my  judgment,  tends  to  present  any 
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such  case.  The  boy  was  riding  on  the  stir- 
rup of  the  moving  car  for  his  own  amuse- 
ment and  diversion,  and  not  in  the  discharge 
of  any  duty  as  messenger,  or  in  the  course 
of  his  employment  as  such.  Not  only  this, 
but  it  appears  that  his  companions  and  play- 
mates, who  were  of  his  own  age,  warned  him 
not  to  ride  on  the  car,  so  that  he  was  not  | 
too  young  to  be  unaware  of  the  danger,  even 
if  he  had  been  in  the  line  of  his  employment, 
and,  in  the  absence  of  a  statute  making  it  I 
unlawful  to  employ  a  boy  of  his  age  in  such 
business,  it  would  have  been  a  question  for 
the  jury  to  determine,  upon  the  evidence, 
the  degree  of  his  intelligence  and  his  capac- 
ity to  know  and  understand  the  risk,  even 
if  the  question  of  negligence  had  been  in 
any  way  involved  in  the  case.  It  is  clear 
that  the  mere  fact  of  his  employment,  cou- 
pled with  his  youth,  does  not  show  actionable 
negligence,  even  though  the  extreme  view 
of  the  law  be  adopted,  unless  the  injury  can 
be  referred  to  those  facts  as  its  proximate 
cause,  and  this,  we  see,  cannot  be  done.  He 
was  not  carrying  a  message,  but  playing,  and 
the  company  is  no  more  liable  for  his  injury 
than  if  he  had  been  hurt  while  engaged  in 
any  other  sport  or  pastime.  His  being  under 
age  is  therefore  an  irrelevant  matter,  as  it 
did  not  cause  the  injury.  This  Is  a  case 
where  there  has  been  a  loss  without  an  in- 
Jury  (damnum  absque  injuria).  The  railway 
company  is  no  more  liable  to  the  plaintifT 
than  if  the  boy  had  not  been  in  its  employ, 
but  was  injured  while  engaged  in  some  sport 
or  play,  such  as  shinney  or  baseball.  There 
is  an  entire  lack  of  cause  and  effect.  If  a 
man  or  boy  is  hurt,  he  is  not  entitled  to  re- 
cover, even  of  a  railway  company,  because 
he  was  employed  by  it,  unless  the  injury 
was  brought  about  by  some  neglect  of  duty 
to  him  on  the  part  of  the  company.  The  lat- 
ter must  have  owed  him  a  duty  and  failed  to 
.perform  it,  thereby  causing  the  injury.  But 
there  is  no  such  case  here,  and  none  that 
bears  any  resemblance  to  it  The  boy  was 
hurt  by  accident  resulting  from  his  own  dar- 
ing, for  which  the  railway  company  is  in  no 
way  responsible.  We  sympathize  with  the 
plaintiff,  but  in  deciding  his  case  we  must 
not  be  influenced  by  our  feelings.  It  is  not 
a  matter  of  sentiment,  but  a  question  of  law 
to  be  solved  by  the  consideration  alone  of 
the  cold  and  unyielding  facts  of  the  case.  It 
is  the  safe  and  only  rule,  when  making  a 
decision,  never  to  lose  sight  of  the  facts,  but 
to  keep  them  steadily  and  constantly  before 
us,  for  whatever  is  outside  of  the  facts  Is 
also  outside  of  the  law  of  the  case,  which 
consequently  becomes  a  mere  abstraction. 

BROWN,  J.  I  concur  fully  in  the  opinion 
of  the  court  written  by  Mr.  Justice  ALLEN. 
As  he  has  clearly  demonstrated,  I  think 
the  question  as  to  whether  the  defendant 
company  had  the  right  to  employ  a  boy  of 
11%  years  of  age  as  a  messenger  in  its  tele- 
graph   dispatcher's   office   at   South    Roclcy 


Mount  is  not  presented  in  this  case.  I  do  not 
think  the  court  should  pass  on  matters  not 
necessary  to  a  decision  of  a  case.  When 
courts  go  further  than  this  their  expression 
of  views  is  regarded  as  not  authoritative  and 
mere  obiter  dicta. 

The  matter  of  the  employment  of  child 
labor  in  certain  vocations  is  very  largely  a 
matter  for  the  wisdom  of  the  General  As- 
sembly and  not  for  the  courts,  I  think  we 
should  be  careful  not  to  enter  the  domain  of 
the  law-making  power. 

The  matter  of  child  labor  has  been  dis- 
cussed at  several  sessions  of  the  Legislature, 
and  so  far  it  has  not  interfered,  except  in 
the  case  of  manufacturing  establishments. 

There  is  no  legislative  restriction  upon  the 
employment  of  boys  even  under  12  years  as 
messengers  in  telegraph  offices,  whether  such 
offices  are  operated  by  railways  or  other  cor- 
porations.   Such  employment  is  very  generaL 

CLARK,  G.  J.  (dissenting).  The  plaintift 
was  not  accorded  the  privilege  of  a  Jury  trial 
to  determine  the  facts.  Therefore  the  evi- 
dence must  be  taken  in  the  most  favorable 
aspect  for  him  and  in  the  light  of  the  most 
favorable  inferences  which  could  have  been 
drawn  therefrom  by  the  Jury.  His  Intestate 
was  a  child,  small  for  his  age  which  was  un- 
der 12,  and  had  not  taken  off  knee  pants.  He 
was  employed  at  South  Rocky  Mount  to  carry 
messages  across  a  yard  filled  with  18  or  20 
tracks,  with  engines  and  trains  moving  back- 
wards and  forwards  every  few  minutes. 
Among  these  were  through  trains,  and  also 
the  shifting  engines,  moving  freight  and  pas- 
senger cars  to  make  up  trains.  His  duties 
required  him  to  carry  messages  over  and 
across  this  yard.  A  more  deadly  and  peril- 
ous place  could  not  be  imagined.  Such  duty 
would  have  taxed  the  discretion  and  Judg- 
ment of  a  much  maturer  person.  The  defend- 
ant did  not  attempt  to  show  that  they  had  giv- 
en the  child  any  caution  or  instruction  what- 
ever. 

In  Fitzgerald  v.  Furniture  Co.,  131  N.  C. 
640,  42  S.  E.  947,  this  court  cited  with  ap- 
proval the  following  language  from  Thomp- 
son on  Negligence:  '*The  law  puts  upon  a 
master,  when  he  takes  an  Infant  into  his  serv- 
ice, the  duty  of  explaining  to  him  fully  the 
hazards  and  dangers  connected  with  the  busi- 
ness and  of  instructing  him  how  to  avoid 
them.  Nor  is  this  all;  the  master  will  not 
have  discharged  his  duty  in  this  regard  un- 
less the  instructions  and  precautions  given  are 
so  graduated  to  the  youth,  ignorance,  and 
inexperience  of  the  servant  as  to  make  him 
fully  aware  of  the  danger  to  him  and  to  place 
him,  with  reference  to  it,  in  substantially  the 
same  state  as  If  he  were  an  adult."  This 
being  a  duty  devolving  upon  the  defendant, 
the  burden  was  upon  it  to  show  that  such  cau- 
tion was  given  and  its  nature.  But  nothing  of 
the  kind  was  even  attempted  to  be  shown.  It 
follows  that  the  presumption  is  not  removed 
that  such  caution  was  not  given. 
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In  Ward  ▼.  ODell,  126  N.  C.  948,  36  &  K. 
105,  a  child  U  years  old,  employed  in  a  fac- 
tory, in  passing  from  one  part  of  tbe  mill  to 
another  stopped  for  a  moment  at  a  bench 
where  a  wire  was  being  cut,  when  a  piece  of 
wire  flew  off  and  put  out  his  eye.  It  was 
beld  that  the  injury  was  conclusiye  that  the 
work  was  dangerous,  and  that  in  such  case 
''these  little  creatures  exposed  to  such  dan- 
gers against  their  will  cannot  be  held  guilty 
of  contributory  negligence."  Nor  was  it  a 
defense  that  the  child  was  hired  to  the  com- 
pany by  the  father.  "It  was  the  child's  eye 
which  was  put  out,  not  the  father's.  The 
father  could  not  sell  his  child  nor  give  the 
company  the  right  to  expose  him  to  danger. 
The  superintendent  put  these  children  to 
work,  knowing  their  Immaturity  of  mind  and 
body,  and,  when  one  of  them  thus  put  by  him 
In  places  requiring  constant  watchfulness 
Is  injured,  every  sentiment  of  justice  forbids 
that  the  corporation  should  rely  on  the  plea 
of  contributory  negligence."  If  that  is  true 
as  to  cutting  wires  in  a  factory  when  the 
child  was  not  on  duty  at  the  time,  it  is  neces- 
sarily so  as  to  the  danger  10  times  more  dead- 
ly of  crossing  18  to  20  tracks  with  engines 
and  cars  constantly  moving  backwards  and 
forwards  and  when  the  child's  duties  re* 
quired  him  to  cross  the  tracks. 

On  this  occasion  there  was  no  eyewitness 
how  the  child  was  killed,  but  he  was  found 
dead  upon  one  of  these  tracks  with  his  leg 
cut  off.  The  inference  is  irresistible  that  he 
was  killed  by  a  passing  train.  Powell  v.  Rail- 
road, 125  N.  C.  370,  34  S.  Ew  530.  If  there 
could  be  any  possible  doubt  about  it,  the  evi- 
dence was  certainly  sufficient  to  be  submitted 
to  a  Jury  to  draw  the  inference.  The  little 
child  being  found  dead  with  his  leg  cut  off  in 
such  a  network  of  tracks,  among  constantly 
shifting  trains,  creates  as  strong  a  presump- 
tion that  his  leg  was  cut  off  by  one  of  these 
trains  as,  when  a  soldier  Is  found  dead  on  a 
battle  field  with  a  bullet  through  his  head, 
that  he  was  killed  by  the  enemy. 

It  is  urged  that  it  is  not  shown  that  the 
little  boy  in  his  knickerbockers  was  on  duty 
because  there  is  evidence  tending  to  show  that 
he  was  killed  on  Sunday  morning.  The  opin- 
ion of  the  court  says:  "No  one  testifies  that  the 
boy  was  killed  on  Sunday.  We  assume  it** 
Yet  nothing  is  better  settled  than  that  noth- 
ing can  be  assumed  against  plaintiff  on  a  non- 
suit. The  evidence  Is  that  he  was  employed  to 
carry  dispatches  across  these  tracks.  The  very 
nature  of  the  work  as  a  necessity  in  operating 
trains  is  conclusive  that  it  was  carried  on 
every  day.  There  is  no  evidence  whatever 
that  these  messages  were  not  required  to  be 
sent  on  Sunday  as  well  as  on  other  days.  It 
is  well  known  that  these  through  trains,  and 
that  also  the  shifting  of  cars  and  engines  on 
these  tracks,  are  operated  on  Sunday,  as  well 
as  on  other  days.  His  duty  was  such  as 
could  not  cease  on  Sunday.  Reference  to  the 
decisions  of  this  court  will  show  cases  in 
which  this  defendant  was  sued  for  the  penal* 


ty  in  sending  out  its  freight  trains  from  this 
very  yard  on  Sunday,  and  the  defense  was 
upheld  that  It  had  a  right  to  seifd  out  through 
freight  trains.  The  statute  also  permits  the 
dispatching  of  both  local  and  through  pas- 
senger trains.  It  is  in  evidence  in  this  case 
that  other  laborers  were  present  on  the  yard 
that  morning.  Taking  the  evidence  in  the 
light  most  favorable  to  the  plaintiff,  as  the 
law  requires  us  to  do  on  a  nonsuit,  it  Is  a 
reasonable  inference  that  the  child  was  there 
in  the  performance  of  the  duty  of  carrying 
messages  from  one  office  to  another  across 
these  tracks  at  the  time  of  his  death.  It  is 
not  shown  that  he  had  occasion  to  go  there 
for  any  other  purpose,  nor  is  it  reasonable 
to  suppose  that  after  his  arduous  labors 
on  these  other  days  he  would  have  revisited 
this  spot  on  the  morning  in  question  as  a 
matter  of  sport  or  play.  The  child  was 
killed  where  he  was  required  to  do  his 
work.  If  for  any  reason  he  was  not  at 
work  at  that  spot  on  that  day,  it  was  the 
duty  of  the  defendant  to  show  it,  and  it  could 
have  readily  done  so,  if  such  was- the  fact.  It 
did  not  attempt  to  make  such  proof. 

It  was  also  suggested  that  the  child  might 
have  been  killed  by  jumping  up  on  one  of  the 
passing  trains.  One  witness  testified  that  he 
saw  him  riding  on  one  of  the  shifting  trains 
that  morning.  But  there  Is  no  evidence  that 
he  was  killed  while  doing  so,  and,  even  if  it 
had  been  shown  that  he  was  killed  while 
so  riding,  this  would  have  been  contributory 
negligence,  which  this  court  held  in  Ward  v. 
O'Dell,  126  N.  C.  946,  32  S.  Ek  194,  could  not 
be  set  up  against  a  child  under  12  years  of 
age.  Besides,  contributory  negligence  must 
be  proven  by  the  defendant.  Revisal,  §  483. 
The  court  refers  to  "statements  in  the  an- 
swer" as  If  the  answer  was  evidence. 

If  we  are  to  observe  Judge  Daniels'  wise 
injunction,  quoted  by  the  court,  "that  we 
should  not  be  wiser  than  the  law,**  we  will 
not  reverse  the  humane  decisions  of  this 
court,  above  quoted,  in  order  to  defeat  a  re- 
covery for  the  death  of  the  little  sufferer  who 
by  the  avarice  of  the  defendant  was  sent  to 
his  death  by  exposure  to  an  accumulation  of 
perils  greater  to  him  in  his  unguarded  and  un- 
warned innocence  than  that  which  met  the 
charging  column  of  brave  men  on  Cemetery 
Rldg&  Many  soldiers  survived  four  years  of 
war.  This  dilld  was  slain  on  the  fourth  day 
of  his  employment. 

It  may  be  asked,  and  It  will  be  asked,  by 
future  ages  as  well  as  by  the  present,  why 
an  Umocent  child  of  this  Immature  age  should 
have  been  subjected  to  such  perils,  so  far  be- 
yond his  comprehension.  This  record  gives 
the  answer.  His  mother  had  seven  other  chil- 
dren to  support.  He  had  a  stepfather.  And, 
in  this  combination  of  drcumstances,  the 
mother  testifying  that  she  did  not  know  the 
dangerous  nature  nor  the  character  of  the 
employment,  and  indeed  did  not  consent  to 
his  being  employed,  the  defendant  was  able  to 
procure  this  child's  services  for  the  munifl- 
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cent  sum  of  $12.50  per  month.  This  was  tmly 
*'the  price  of  Innocent  blood."  Had  the  de- 
fendant employed  a  man  or  a  boy  of  matnrer 
years,  it  would  have  had  to  pay  a  sum  for 
his  services  more  in  proportion  to  the  peril. 
Such  a  person  would  have  known  the  dangers 
and  would  have  charged  for  the  risk. 

By  employing  these  little  children  the  de- 
fendant is  able  to  cheapen  to  that  extent,  by 
the  competition,  the  price  of  other  labor. 

Nor  is  there  any  reason  shown  why  the  de- 
fendant company  should  not  have  put  tele- 
phones across  these  tracks,  and  thus  trans- 
mitted the  messages  without  exposing  any 
one  to  such  dangers.  The  only  answer  to  this 
is  the  one  that  was  ineffectually  made  in  the 
Troxler  Case  a24  N.  0. 180, 32  S.  E.  550, 44  L. 
R.  A.  313,  70  Am.  St  Rep.  580)  and  Greenlee 
Case  022  N.  C.  977,  30  S.  E.  115,  41  L.  R.  A. 
309,  66  Am.  St.  Rep.  734)  that  it  would  have 
cost  the  defendant  company  some  expenditure 
to  put  in  the  automatic  couplers,  as  here  It 
would  cost  a  little  something  to  put  in  the 
telephones.  This  court  held,  without  any 
statute,  but  upon  the  principles  of  right  and 
justice,  in  the  Troxler  and  Greenlee  Cases, 
that  it  was  negligence  per  se  to  subject  a 
grown  man  to  the  danger  of  making  a  cou- 
pling without  using  automatic  couplers,  even 
when  the  man  was  instructed  as  to  the  dan- 
ger, and  that  in  such  cases  the  railroad  com- 
pany could  not  set  up  the  defenses  of  assump- 
tion of  risk  or  contributory  negligence.  This 
decision  has  been  followed  in  other  states  and 
is  a  well-settled  law  In  our  own  courts.  Our 
law  is  humane. 

Chief  Justice  Fuller  not  long  before  his 
death,  in  a  case  of  personal  injury,  in  words 
of  burning  conviction  said:  *'It  Is  a  reproach 
to  our  civilization  that  any  class  of  American 
workmen  should,  in  the  pursuit  of  a  neces- 
sary and  useful  vocation,  be  subject  to  a  peril 
of  life  and  limb  as  great  as  that  of  a  soldier 
in  time  of  war."  Johnson  v.  R.  R.  196  U.  S.  1, 
26  Sup.  Ct.  158,  49  L.  Ed.  363.  A  conservative 
estimate  of  the  number  of  workmen  killed  or 
maimed  in  this  country  every  year  In  Indus- 
trial accidents  is  about  500,000.  It  is  said  that 
the  total  number  killed  and  wounded  in  the 
Union  Army  during  the  Civil  War  was  385,325. 
In  other  words,  the  whole  Confederate  Army 
was  unable  to  kill  and  cripple  as  many  Un- 
ion men  in  four  years  as  are  now  killed  and 
crippled  In  Industrial  employment  in  a  single 
year. 

We  cannot  expect  this  condition  to  improve 
if  the  courts  can  be  induced  to  place  the 
blame  upon  those  killed  and  wounded,  be- 
cause in  order  to  make  a  livelihood,  and  with 
a  purpose  of  obeying  those  for  whom  they 
labor,  they  venture  in  dangerous  pursuits, 
while  under  such  conditions  the  same  courts 
relieve  the  master,  who  created  the  condition 
and  gave  the  orders,  of  all  liability  and  blame 
whatsoever. 

The  courts  elsewhere  have  not  yielded  their 
assent  to  the  validity  of  the  considerations 
urged  by  the  defendant  in  tbi5»  cnise. 

IB  Melaake  t.  Coal  Co..  SO  Wis.  i:::0.  56  N. 


W.  476,  It  was  held:  "The  presumption  is 
that  a  boy  under  14  years  of  age  Is  not  com* 
potent  to  perform  duties  involving  personal 
safety  and  requiring  the  exercise  of  a  good 
degree  of  judgment  and  constant  care  and 
watchfulness;  and,  in  an  action  for  injuries 
resulting  from  negligence  of  a  boy  so  em* 
ployed,  the  burden  is  upon  his  employer  ta 
show  that  he  was  in  fact  competent.  Fur- 
ther, no  usage  to  employ  boys  of  such  tender 
years  to  perform  such  duties  can  be  upheld." 
Here  the  boy  was  under  12,  Instead  of  14,  no 
negligence  by  liim  was  shown,  and  no  usage 
to  employ  boys  of  such  age  for  such  duties. 

In  Wynne  v.  Conklln,  86  Ga.  40,  12  S.  E. 
183,  it  was  held:  "Whether  a  boy  of  13  em- 
ployed by  the  defendant  to  work  In  a  tinshop 
was  of  sufficient  age  and  capacity  to  appre- 
ciate his  hazard  and  provide  against  danger 
is  for  the  consideration  of  the  jury."  In 
this  case  the  boy  was  under  12,  and  the  dan- 
ger to  which  he  was  exposed  was  full  an 
hundredfold  greater  than  that  in  a  tinshop, 
and  a  North  Carolina  jury  in  all  justice 
should  have  considered  and  determined  the 
question  whether  he  was  "of  sufficient  age 
and  capacity  to  appreciate  his  hazard  and 
provide  against  the  danger"  to  whidi  he 
was  exposed. 

In  Goff  V.  Railroad  (C.  C.)  36  Fed.  299,  It 
was  held  an  act  of  negligence  on  the  part  of 
a  railroad  company  to  take  into  its  employ- 
ment as  a  brakeman  a  minor  of  such  tender 
years  as  to  not  Imow  the  risk  of  the  service. 

The  rule  established  by  Bare  v.  Coal  Co., 
61  W.  Va.  28,  55  S.  E.  907,  8  L.  R.  A.  (N.  S.) 
284,  123  Am.  St  Rep.  966,  that  "it  is  action- 
able negligence  for  an  employer  to  engage 
and  place  at  a  dangerous  employment  a  minor 
who  lacks  sufficient  age  and  capacity  to  com- 
prehend and  avoid  the  dangers  of  such  em-  ' 
ployment,  even  though  the  employer  instructs 
him  as  to  the  dangers  Incident  to  the  work," 
is  a  well-established  rule,  being  laid  down  in 
Labatt  on  Master  &  Servant,  §  251;  S.  & 
Redf.  Neg.  (5th  Ed.)  §  219;  4  Thomp.  Neg.  §8 
3826,  4093,  4689;  Bailey,  Pers.  Inj.  §§  2758- 
2777;  Dresser,  Employers'  Liabili^,  466; 
Buswell,  Pers.  Inj.  §  203;  2  Cooley,  Torts 
(3d  Ed.)  1130,  1131;  20  A.  &  R  Enc.  (3d  Ed.) 
299. 

It  is  a  question  for  the  jury  to  say  whether 
or  not  the  deceased  could  appreciate  the 
dangers  and  knew  how  to  avoid  them.  Turn- 
er V.  Railroad,  40  W.  Va.  675,  22  S.  E.  83; 
4  Thomp.  Neg.  S  4098. 

The  place  where  the  child  was  put  to  work 
being  a  dangerous  one,  th^  question  was  open 
for  the  jury  to  pass  upon  the  ncglip:ence  of 
the  defendant  Cafaill  ▼.  •Stone  Co.,  153  Cal. 
571,  96  Pac.  84,  19  L.  R.  A.  <N.  S.)  1094: 
Lynch  v.  Nurdin,  1  Q.  B.  29;  Pressly  v.  Yam 
Mills,  138  N.  a  410,  51  S.  E.  69. 

In  this  case  a  child  under  12  years  of  age, 
undergrown,  and  therefore  known  to  be  im- 
mature, was  set  to  work  by  the  defendant  in 
a  most  dangerous  place,  exposed  to  be  run 
over  by  the  constantly  passing  trains  and 
shifting  engines  crossing  18  or  more  tracks, 
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to  carry  messages  wblcb  might  have  been  r 
Bent  by  telephone.  He  was  found  dead  on  the 
track  in  the  yard  with  his  leg  cut  off.  Under 
our  decisions  the  company  could  not  show 
contributory  negligence  and  did  not  offer  to 
show  any.  It  was  the  duty  of  the  company  to 
show  that  they  had  instructed  any  employ^ 
much  more  a  child  placed  in  such  employ- 
ment, oMts  dangers.  The  defendant  did  not 
show  this.  The  work  was  of  a  nature  which 
required  employment  on  Sunday  as  on  other 
days.  The  child  being  found  dead  where  he 
would  be  passing  in  carrying  his  messages, 
if  he  was  not  at  work  that  day  the  burden 
was  upon  the  defendant  to  show  it.  The  de- 
fendant did  not  offer  to  do  so.  Upon  all 
the  evidence,  taken  in  the  light  most  favor- 
able to  the  plaintiff,  it  would  seem  Impossible 
to  conclude  that  there  was  not  more  than  a 
scintilla  of  evidence  tending  to  show  negli- 
gence on  the  part  of  the  defendant 

HOKE.  Jm  concurs  in  result 


(156  N.  C.  624) 

STATE  V.  SANDLIN. 

(Supreme  Court  of  North  Carolina.     Oct  4, 

1911.) 

1.  JuBT  (S  70*)— Dbawino  JuBoaa— Special 
Venire. 

Jurors  drawn  for  service  during  the  sec- 
ond week  of  a  term,  as  authorize^  by  Laws 
1909,  c.  342,  relating  to  juries  in  New  Hanover 
county,  and  providing  that  jurors  so  drawn 
shall  be  regular  jurors  and  subject  only  to  the 
challenges  allowed  by  law  to  regular  jurors, 
were  properly  tendered  to  sit  in  a  capital  case 
to  complete  the  panel,  on  exhaustion  of  the 
panel  of  regular  jurors  drawn  for  the  first  week 
of  the  term. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  S  ^0*] 

2.  Cbiminal  Law   (§  773*)— Isstjes— Inbani- 
TT-— Submission. 

Where,  in  a  prosecution  for  homicide,  the 
trial  judge  at  the  instance  of  the  prisoner  al- 
lowed an  amendment  of  his  plea  of  not  guilty 
so  as '  to  allege  insanity,  it  was  not  error  to 
submit  a  double  issue  as  to  insanity  and  guilt 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  773.*] 

8.  Cbiminal    Law    (|    1056^}— Objections— 

^^Taiveb 

Error,'  if  any,  In  submitting  to  the  jury 
the  double  issue  of  not  guilty  and  insanity, 
was  waived  where  no  exception  was  taken 
thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  266^-2670;  Dec.  Dig.  I 
105S.*] 

Appeal  from  (Superior  Court,  New  Han- 
over County;  Cline,  Judge. 

L.  M.  Sandlin  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

L.  Clayton  Grant  for  appellant  T.  W. 
Bickett  Atty.  Gen.,  and  G.  L.  Jones,  Asst 
Atty.  Gen.,  for  the  State. 

CLARK,  C  J.  The  prisoner  was  convicted 
of  murder  in  the  first  degree  In  killing  his 
wife.  The  evidence  is  that  the  wife  had 
left  her  husband  after  a  quarrel  and  moved 
to  another  house  where  she  kept  boarders. 


On  the  day  of  the  homicide  the  prisoner  went 
to  his  wife's  house.  After  some  conversa- 
tion, he  commenced  beating  his  wife.  She 
screamed  and  ran  from  the  dinii^  room  in- 
to the  parlor.  The  defendant  followed,  beat- 
ing her.  She  ran  from  the  parlor  into  the 
hall,  and  the  prisoner  still  followed  her. 
When  she  got  into  the  hall,  the  prisoner 
pulled  out  his  pistol  and  shot  her  three 
times,  twice  in  the  back  and  once  in  the 
necdc.  The  doctor  testified  that  either  shot 
would  have  killed  her.  She  fell,  and  the 
prisoner  stepped  over  the  body  and  out  into 
the  porch  and  shot  himself  in  the  head  but 
not  seriously.  One  Moss,  who  occupied  an 
adjoining  room,  said  to  him,  "Throw  that 
pistol  down,"  He  threw  It .  down  on  the 
porch,  and  Moss  picked  it  up.  The  prisoner 
then  said,  "I  killed  her,  and  I  intended  to 
kill  her."  The  coroner,  who  was  also  a  phy- 
sician, testified  as  to  the  pistol  shots,  and 
on  cross-examination  testified  that  he  did 
not  consider  the  prisoner  at  all  insane.  The 
prisoner  offered  no  testimony,  asked  for  no 
special  instructions,  and  took  no  exceptions 
to  the  charge. 

[1]  The  prisoner  In  his  brief  relies  upon 
the  second  assignment  of  error.  The  trial 
began  on  Saturday  of  the  first  week  of  the 
term.  The  regular  panel  of  that  week  was 
exhausted.  When  the  court  met  again  on 
Monday,  the  regular  jurors  who  had  been 
drawn,  for  serrlce  during  the  second  week, 
by  virtue  of  a  special  act  for  New  Hanover 
(chapter  342,  Laws  1900),  were  called.  The 
first  juror  who  was  tendered  waB  challenged 
on  the  ground  that  this  act  did  not  apply  to 
capital  cases,  but  that  a  special  venire 
should  have  been  drawn  under  Rev.  IS  1973, 
1974.  The  act  In  question  provides  that 
jurors  so  drawn  "shall  be  regular  Jurors 
and  subject  only  to  the  challenges  now  al- 
lowed by  law  to  regular  jurors."  This  also 
disposes  of  the  assignments  of  error  8,  4,  6, 
and  7,  which  were  because  the  judge  held 
that  such  jurors  were  regular  jurors  and 
not  subject  to  challenge  as  talesmen. 

[2]  The  other  assignments  of  error  which 
were  not  abandoned  need  not  be  mentioned, 
except  the  fifteenth,  which  was  because,  in- 
sanity at  the  trial  being  Insisted  on,  the 
judge  at  the  instance  of  the  priscmer  allowed 
his  plea  to  be  amended  to  allege  it  and 
thereupon  submitted  to  the  jury  the  double 
issue  as  to  the  prisoner's  Insanity  at  the 
trial  and  as  to  his  guilt 

[3]  The  double  issue  was  submitted  with- 
out exception  at  the  time,  and  was  there- 
fore waived  unless  it  was  inherently  preju- 
dicial. In  State  v.  Haywood,  94  N.  C.  847, 
the  court  while  not  approving  such  prac- 
tice, held  that  it  was  not  error  in  law,  stat- 
ing that  this  practice  had  been  pursued  in 
other  trials,  citing  Rex  v.  Little,  Russ.  A  R. 
430;  Regina  v.  Southey,  4  Foster  4c  Fin.  804 ; 
Buswell  on  Insanity,  §  461. 

We  do  not  see  how  any  prejudice  could 
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tLAve  arisen  to  the  prisoner  on  this  occasion. 
Insanity  at  the  time  of  the  homicide  could 
of  course  be  set  up  as  a  defense  on  the  other 
issue  as  to  the  prisoner's  guilt 

The  record  as  sent  up  recited  that  the 
Jury  returned  a  verdict  "guilty  of  the  fel- 
ony and  murder  in  manner  and  form  as 
charged  in  the  bill  of  indictment"  The  brief 
of  the  prisoner  objected  to  a  Judgment  on 
such  verdict  as  his  last  assignment  of  error. 
The  court  ex  mero  motu  sent  down  an  in- 
stanter  certiorari,  to  which  the  clerk  return- 
ed that  the  entry  on  the  docket  showed  that 
the  Jury  returned  their  verdict  in  writing 
as  follows:  "(1)  Is  the  defendant  now  in- 
sane? Answer:  No.  (2)  Is  the  defendant 
guilty  of  the  felony  and  murder  of  which  he 
stands  charged?  Answer:  Guilty  of  murder 
in  the  first  degree." 

As  the  Judge  filed  as  a  part  of  the  record 
his  formal  Judgment  in  which  he  recited 
that  the  Jury  "rendered  the  verdict  as  ap- 
pears of  record,  finding  the  said  L.  M.  Sand- 
lin  guilty  of  murder  in  the  first  degree,"  it 
is  not  easy  to  understand  how  so  material 
an  error  in  the  transcript  could  have  occur- 
red. This  being  an  appeal  in  forma  pau- 
peris, it  Is  possible  that  the  transcript  may 
have  been  copied  by  another,  and  the  very 
careful  and  painstaking  clerk  must  have 
been  Inadvertent  to  the  omission  of  the  ex- 
act form  of  the  verdict  as  rendered.  It  Is 
the  duty  of  the  clerk  to  certify  that  the 
transcript  is  "a  true,  full,  and  perfect  tran- 
script of  the  record,'*  and  too  much  care  can- 
not be  taken  by  clerks  to  verify  the  correct- 
ness of  the  transcript  in  all  cases,  both  civil 
and  criminal. 

The  homicide  in  any  phase  of  the  evidence, 
if  believed  by  the  jury,  was  murder  in  the 
first  degree,  and  one  of  peculiar  atrocity.  If 
there  are  extenuating  circumstances,  they  do 
not  appear  in  this  record.  There  could  hard- 
ly be  any  extenuating  circumstances,  if  the 
evidence  sent  up  is  a  true  statement  of  the 
occurrence. 

No  error. 


(156  N.  C.  159) 

CARTERET  LODGE  v.  IJAMES  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  4, 

1911.) 

iNJUNcnow  ii  163*)  —  Temporary  Injunc- 
tion— Statutory  Authority  to  Grant. 
Where  plaintiff,  suing  to  restrain  the  cut- 
ting of  timber  on  land  claimed  by  him,  shows 
an  apparent  title,  and  satisfies  the  court  that 
his  claim  is  made  in  good  faith,  the  court, 
under  Revisal  1905,  §§  806-809,  will  continue 
the  restraining  order  preventing  the  cutting  of 
timber  until  the  hearing ;  and  it  is  not  'neces- 
sary to  show  the  insolvency  of  defendant 

[Ed.  Note. — For  other  caBes,  see  Inlunction, 
Gent  Dig.  H  357--371;   Dec.  Dig.  S  IGS.*! 

Appeal  from  Superior  Court,  Carteret 
County;  Ferguson,  Judge. 

Action  by  Carteret  Lodge  against  John  T. 
Ijames  and  another.     From  an  order  deny- 


ing a  motion  to  dissolve  a  restraining  order 
pending  hearing,  defendants  appeaL  Af* 
firmed. 

Civil  action  heard  on  motion  to  dissolve 
a  restraining  order  issued  to  prevent  the  cut- 
ting of  timber  by  defendants,  on  lands  alleged 
to  belong  to  plaintiff.  There  was  Judgmeut» 
continuing  the  restraining  order  to  the  hear- 
ing, and  defendants  excepted  and  appealed. 

W.  D.  Mclver,  E.  H.  Gorham,  C.  R.  Wheat- 
ley,  and  Abernethy  &  Davis,  for  appellants. 
F.  li.  Fuller  and  Gulon  &  Guion,  Xor  appellee. 

HOKE:,  X  The  statutes  of  the  state, 
in  reference  to  cases  of  this  character  (Re- 
visal, §S  806-809),  as  construed  and  interpret- 
ed by  the  court,  are  to  the  effect  that  when  a 
litigant  shows  an  apparent  title,  and  satis- 
fies the  court  that  his  claim  is  made  la 
good  faith,  the  restraining  order  will  be 
continued  to  the  hearing;  and  there  is  spe- 
cial provision  made  that  an  allegation  of 
Insolvency,  on  the  part  of  the  defendant,  to 
that  time  usually  regarded  as  essential  is 
no  longer  required.  The  purpose  and  policy 
of  this  legislation  are  well  stated  by  Associ- 
ate Justice  ^rown,  In  Moore  v.  Fowler,  139 
N.  C.  52,  51  S.  B.  797,  as  follows:  "The 
rapidly  increasing  value  of  timber  trees 
doubtless  prompted  the  Legislature  of  1885 
to  enact  chapter  401;  but  the  efficacy  of  this 
act  was  diminished  by  the  general  practice 
of  perm itt log  the  defendant  to  give  bond  and 
to  cut  the  timber  pendente  lite,  or  otherwise 
to  appoint  a  receiver  and  permit  the  rental 
value  or  stumpage  to  be  paid  to  him.  The 
Legislature  of  1901  has  thrown  greater  safe- 
gruards  around  the  rights  of  such  litigants* 
and  now,  when  the  plaintiff  satisfies  the 
judge  that  his  claim  is  bona  fide,  and  that  he 
can  show  an  apparent  title  to  the  timber, 
the  Judge  should  not  dissolve  the  injunctioUp 
but  continue  it  until  the  title  can  be  finally 
determined.'*  In  same  opinion  it  is  further 
said:  "On  such  hearings,  the  title  is  not 
required  to  be  proved  with  that  strictness 
and  certainty  as  upon  the  trial."  And  there 
are  several  decisions  of  the  court  in  accord 
with  the  position.  Lumber  Co.  v.  Cedar  Co.* 
142  N.  C.  418,  55  S.  E.  304;  Alleghany  Co. 
V.  Lumber  Co.,  131  N.  C.  6,  42  S.  E.  33L 
Applying  the  principle,  we  are  of  opinion 
that  his  honor  made  a  correct  ruling  in 
continuing  the  restraining  order  to  the  hear- 
ing. 

As  the  case  goes  back  for  trial,  we  do  not 
consider  it  desirable  to  make  any  detallefi 
statement  of  the  relevant  facts  in  evidence; 
but,  speaking  generally,  a  perusal  of  the  tes- 
timony will  disclose  that  In  August,  1891, 
one  N.  M.  Jurney  and  wife  executed  to  plain- 
tiff a  deed  for  a  large  body  of  land  in  Car- 
teret county,  and  purporting  to  cover  the 
locus  in  quo  by  metes  and  bounds,  and  the 
evidence  on  part  of  plaintiff  tended  to  show 
that  said  plaintiff,  through  its  tenants,  agents, 
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and  employ^  bad  teen  in  the  contlnnons 
poeeession  and  occupation  of  the  property 
from  the  date  of  the  deed.  There  were 
several  affidavits  on  the  part  of  plaintiff, 
from  which  it  was  made  to  appear  further 
that  this  deed  from  Jumey  covered  the  same 
property  that  had  formerly  belonged  to  David 
S.  Jones  and  his  son»  Julius  F.  Jones,  under 
whom  the  plaintiff  claimed,  and  that  these 
parties  occupied  the  land  since  1851,  under 
deeds  describing  same,  not  by  course  and 
distance,  as  In  the  Jurney  deed,  but  by  natu- 
ral boundaries,,  stated  in  the  deeds,  and 
which  would  accord  with  the  descriptions 
in  the  Jurney  deeds  and  cover  the  same  land. 
There  was  much  evidence,  on  part  of  defend- 
ant, controverting  these  allegations  and  tend- 
ing to  show  that  plaintiff's  deeds,  prior  to 
the  Jumey  deed,  did  not  cover  the  land  in 
controversy,  and  further  that  neither  be- 
fore nor  since  said  deed  had  there  been  any 
such  occupation  and  possession  by  plaintiff 
or  Its  agents  as  would  serve  to  mature  the 
title;  but  it  clearly  appears,  as  stated,  that 
the  claim  of  plaintiff  is  made  In  good  faith 
and  with  sufficient  evidence,  tending  to  show 
title,  to  require  that  the  restraining  order 
be  continued  to  the  hearing. 

The  Judgment  of  his  honor  to  that  effect 
is  therefore  affirmed. 

Affirmed. 


(156  N.  C.  162) 

BISSETT  V.   BRYANT  LUMBER  CO. 

(Supreme  Coart  of  North  Carolina.     Oct.  4, 

1911.) 

1.  Sales  (i  358*)— Issues— Evidence. 

Where,  in  an  action  for  the  price  of  lum- 
ber, the  is3ue  involved  the  quantity  of  lumber 
shipped,  evidence  of  the  quantity  of  lumber  on 
the  cars  at  the  buyer's  mill  was  admissible. 

(Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  358.»] 

2.  BviDENCE  (S  166*)— Best  and  Second abt. 

Where,  on  the  issue  of  the  quantity  of  lum- 
ber in  several  cars,  a  witness  testined  that 
he  had  measured  the  lumber,  and  the  tally 
book  showing  the  measurements  of  the  various 
pieces  of  lumber  made  by  the  witness  was  re- 
ceived in  evidence,  it  was  error  to  prevent  a 
competent  witness  from  making  calculations  as 
to  the  quantity  of  lumber  from  the  book  and 
give  the  result. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  556,  557 ;    Dec.  Dig.  §  166.»] 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty; Peebles,  Judge. 

Action  by  C.  F.  Blssett  against  the  Bry- 
ant Lumber  Company.  £^om  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

This  is  an  action  to  recover  $164.66,  al- 
leged to  be  due  for  nine  cars  of  lumber, 
sold  by  the  plaintiff  to  the  defendant  Eight 
cars  of  the  lumber  were  shipped  by  rail  to  the 
mill  of  the  defendant,  and  one  car  was  ship- 
ped elsewhere.  The  principal  controversy 
between  the  parties  was  as  to  the  quantity 


of  lumber  in  the  shipment  of  eight  cars; 
the  defendant  claiming  it  was  19,669  feet 
lees  than  the  quantity  claimed  by  the  plain- 
tiff. The  plaintiff  offered  evidence  tending 
to  prove  that  the  lumber  was  measured  and 
counted  as  It  was  placed  on  the  cars,  and 
that  the  full  amount  claimed  by  him  was 
delivered.  In  rebuttal  the  defendant  intro- 
duced J.  W.  Burnette,  who  testified  that  he 
was  employed  by  the  defendant  at  the  time 
the  lumber  was  received  from  plaintiff,  and 
that  it  was  his  duty  to  tally  and  measure 
the  lumber  received  by  the  defendant;  that 
he  measured  and  tallied  each  car  of  lumber 
received  from  plaintiff  as  the  lumber  was 
taken  from  the  car,  except  the  one  car  sold 
at  $11,  which  was  not  unloaded  at  the 
mill  of  the  defendant;  that  the  aggregate 
amount  of  lumber  taken  from  the  eight  cars 
measured  and  tallied  by  him  was  85,638 
feet;  that  each  piece  of  lumber  taken  from 
the  car  was  measured  and  tallied  on  the 
books  produced  by  the  witness  and  put  In 
evidence  by  the  defendant  Witness  stated 
that  he  called  off  from  the  tally  of  said 
lumber  made  off  said  books  the  amount  of 
each  piece  of  lumber  so  measured  and  tal- 
lied by  him  to  W.  W.  Briggs;  that  he  and 
Mr.  Briggs  worked  up  the  amount  of  lum- 
ber taken  from  the  tally  made  by  witness; 
that  the  amount  aggregated  85,638  feet; 
that  the  tallies  on  the  books  offered  in  evi- 
dence showed  all  the  lumber  received  from 
plaintiff  by  defendant  (not  taking  into  ac- 
count the  car  which  was  not  counted  at  the 
mill  but  was  shipped  elsewhere  without  be- 
ing unloaded),  save  aud  except  less  than 
1,000  feet  which  was  less  than  4  inches 
wide  (the  contract  calling  for  more  than 
4  inches),  or  that  had  so  much  bark  on 
It  that  it  was  not  merchantable.  The  de- 
fendant offered  W.  W.  Briggs  as  a  witness. 
He  testified  that  he  had  been  over  the  fig- 
ures in  the  tally  book  with  Burnette,  and 
had  worked  out  the  amount  of  lumber,  ac- 
cording to  the  tally,  but  that  he  had  no 
recollection  of  the  amount,  independent  of 
the  book,  which  was  in  the  handwriting  of 
Burnette  and  was  in  evidence.  He  was  then 
asked  to  state  how  the  figures,  as  he  work- 
ed them  out,  compared  with  the  figures  tes- 
tified to  by  Burnette.  Upon  objection,  the 
court  would  not  permit  the  witness  to  an- 
swer. The  tally  t>oqk  was  handed  to  the 
witness  with  the  request  "to  figure  up  each 
piece  and  tell  how  much  was  In  each  car 
according  to  the  tally  made  by  Burnette, 
and  read  over  to  him,  and  say  from  the  tal- 
ly in  the  books  how  it  corresponded  with 
the  testimony  of  Burnette."  His  honor  ex- 
cluded this  evidence,  and  the  plaintiff  except- 
ed. There  was  a  judgment  for  the  plaintiff, 
and  the  defendant  appealed. 

Daniels  &  Swindell,' for  appellant     Pou 
&  Pinch,  for  appellee. 
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ALLEN,  J.  (after  stating  the  facts  as 
above).  In  our  opinion  the  evidence  exclud- 
ed by  the  court  was  Important  and  material. 
[1]  The  evidence  of  the  quantity  of  lum- 
ber on  the  cars  at  the  mill  was  not  conclu- 
sive as  to  the  quantity  shipped  by  the  plain- 
tiff, but  it  was  a  fact  which,  if  established 
according  to  the  defendant's  contention, 
would  have  been  entitled  to  consideration 
by  the  jury. 

[2]  The  witness  Bumette  had  testified 
that  he  counted  and  measured  the  lumber 
on  the  cars,  and  that  it  aggregated  85,638 
feet.  There  were  eight  cars  of  the  lumber, 
necessarily  of  various  sizes  and  dimensions, 
and  the  plaintiff  was  contesting  the  correct- 
ness of  the  count  When  the  quantity  of 
lumber  is  considered,  it  Is  apparent  that  it 
was  impossible  for  the  jurors  to  remember 
the  tallies  of  lumber  as  they  were  read  from 
the  book,  and  to  make  their  own  calcula- 
tions from  memory,  and  it  has  been  held  by 
us,  at  this  term,  in  Nicholson  v.  Lumber 
Co.,  72  S.  E.  86,  that  his  honor,  who  pre- 
sided at  the  trial,  did  not  have  the  right 
to  permit  the  jury  to  take  the  book  to  their 
room.  If,  therefore,  the  defendant  could 
not  introduce  a  competent  witness  and  let 
him  make  the  calculations  and  give  the  re- 
sult to  the  jury,  it  would  have  to  rely  en- 
tirely on  the  evidence  of  Bumette.  The 
evidence  throws  light  upon  the  question  in 
issue,  and  tends  to  corroborate  the  state- 
ment of  the  defendant's  witness  as  to  the 
correctness  of  his  calculations 

A  similar  question  was  considered  by  the 
Supreme  Court  of  Maryland  in  Lynn  v. 
Cumberland,  77  Md.  459,  26  Atl.  1004,  and 
the  court  there  says:  "It  would  have  been 
impossible  for  the  jury  to  carry  these  fig- 
ures in  their  minds  if  they  had  been  mere- 
ly read  off  by  the  witness  to  them;  and, 
had  the  jurors  undertaken  to  transcribe 
them  for  the  purpose  of  adding  them  up 
themselves,  the  trial  would  have  been  great- 
ly and  needlessly  protracted." 

Also  in  West  Chicago  v.  Sheer,  8  III.  App. 
370:  "It  is  further  objected  that  the  court 
erred  in  allowing  a  witness  to  make  a  com- 
putation and  testify  as  to  the  amount  of  in- 
terest due.  This  objection  is  without  any 
force.  The  evidence  is  admitted  merely  to 
aid  the  jury  in  making  a  more  speedy  com- 
putation, and  thereby  to  facilitate  the  dis- 
patch of  business.  The  jury  are  not  bound 
by  the  computation  thus  made  by  the  wit- 
ness, as  it  seems  they  were  not  in  the  pres- 
ent instance,  but  are  themselves  to  ulti- 
mately determine  what  is  the  true  amount 
of  the  plaintiff's  damages." 

There  are  other  exceptions  in  the  record, 
which  we  need  not  consider,  as  they  are  not 
likely  to  arise  on  another  trial. 

There  must  be  a  new  trial. 

New  trial. 


cm  N.  C.  189> 

MORGAN  V.  MORGAN. 

(Supreme  Court  of  North  Carolina.    Oct  4, 

1911.) 

EU£OU*iX>BS  AND  ADMINISTRATORS  (§  35*)— 'Rl 

icovAL— Grounds. 

In  the  absence  of  bad  faith  by  an  adminis- 
trator, a  mere  claim  by  a  distributee  that  in- 
testate owned  a  half  interest  in  personalty  in 
the  administrator's  possession  was  not  gronn<l 
for  the  administrators  removal,  where  the  value 
of  such  property  had  been  ascertained  and  evi- 
dence ^  thereof  preserved,  and  the  administrator 
had  given  a  solvent  bond  suflicient  to  cover  th<» 
value  of  Intestate's  property,  including  that  in 
the  administrator's  possession. 

[Ed.  Note.—For  other  cases,  see  Bzecutors  and 
Administrators,  Dec.  Dig.  §  S5.*] 

Appeal  from  Superior  Court,  Nash  Coun- 
ty;  Carter,  Judge. 

Proceeding  by  J.  H.  Morgan  against  W.  6. 
Morgan.  From  a  judgment  for  complainant, 
defendant  appeals.    Reversed. 

This  is  a  proceeding  under  section  38,  Rev. 
1905,  for  the  removal  of  defendant  administra- 
tor, commended  by  J.  H.  Morgan,  a  brother  of 
the  defendant  and  a  distributee  of  the  in- 
testate. The  clerk  of  the  superior  court  of 
Nash  county  denied  the  motion.  Petitioner 
appealed.  His  honor,  Judge  Carter,  made 
this  ruling:  It  Is  therefore  found  as  a  fact 
by  the  court  from  the  evidence  that,  in  re- 
spect of  the  ownership  of  said  property,  the 
administrator  has  and  asserts  a  personal 
interest  adverse  to  that  of  the  estate  of  his 
Intestate,  and  the  court  Is  therefore  of  opin- 
ion, as  matter  of  law,  that  the  said  W.  G. 
Morgan  is  not  a  proper  party  to  administer  . 
said  estate  on  account  of  his  adverse  per- 
sonal interest  as  aforesaid.  The  defendant 
appealed. 

E.  B.  Grantham,  for  appellant  Finch  dt 
Vaughan  and  Jacob  Battle,  for  appellee. 

BROWN,  J.  As  his  honor  rests  his  judg- 
ment solely  upon  a  matter  of  law,  it  is  not 
denied  that  it  is  reviewable  upon  appeal. 

The  petitioner  and  the  defendant  are  the 
only  heirs  at  law  and  distributees  of  Patsy 
Morgan,  deceased.  The  record  discloses  that 
Patsy  M.  Morgan  owned  a  one-half  undivid- 
ed interest  in  a  tract  of  land  of  about  100 
acres,  and,  as  the  defendant  contends,  only 
a  very  small  amount  of  personal  property. 
The  defendant  is  a  man  50  years  old,  who- 
has  never  married.  He  and  his  sister,  in- 
testate, resided  together  after  the  death  of 
their  parents  upon  the  old  homestead,  and 
their  younger  brother,  J.  H.  Morgan,  married 
when  a  young  man  and  moved  away.  Some 
weeks  after  this  defendant  qualified  as  ad- 
ministrator, and  after  the  defendant  had 
filed  his  inventory  in  the  course  of  his  said 
administration,  the  plaintiff  raised  the  con- 
tention that  certain  i)ersonal  property  in 
the  possession  of  this  defendant  beloncrpcl 
Jointly  to  the  late  Patsy  M.  Morgan  and  to  the 
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defefidant,  W.  G.  Morgan.  The  defendant 
denied  that  Patsy  M.  Morgan  bad  any  in- 
terest In  the  personal  property  In  controver- 
sy, consisting  of  mules,  hogs,  farming  Imple- 
ments, etc.  The  record  shows  that,  when 
this  claim  was  made  by  the  petitioner,  the 
defendant  allowed  the  plaintiff  to  have  an 
inspection  and  appraisal  of  all  the  property 
which  the  plaintiff  contended  belonged  Jointly 
to  the  said  late  Patsy  M.  Morgan  and  the 
defendant  The  appraisal  committee  inspect- 
ed, rnlued,  and  took  an  itemized  statement 
of  all  of  the  property,  and  every  portion  of 
same  has  been  held  intact  by  the  defendant 
and  is  still  so  held  by  him.  It  Is  admitted 
that  the  defendant  has  given  a  Solvent  bond 
amply  sufficient  to  cover  the  full  value  of 
his  intestate's  estate,  including  the  value 
of  the  property  in  dispute. 

There  are  no  findings  of  bad  faith  upon 
the  part  of  t^e  defendant,  and  we  are  of  opin- 
ion that  his  honor  erred  in  his  conclusion 
that  he  was  incompetent  to  act  as  adminis- 
trator simply  because  a  distributee  claimed 
that  the  intestate  owned  a  half  interest  in 
certain  personal  property  in  possession  of 
the  defendant  The  items  and  value  of  that 
property  have  been  carefully  ascertained  and 
the  evidence  of  It  preserved.  There  is  a 
good  and  sufficient  bond  to  protect  the  peti- 
tioner, and  upon  a  final  settlement  he  will 
have  opportunity  to  make  good  his  claim, 
and  charge  the  administrator  with  the  in- 
testate's share  of  the  property  In  dispute, 
If  he  succeeds. 

The  defendant  was  properly  appointed  by 
the  clerk  as  admiuistrator  in  obedience  to  a 
statute  which  in  many  respects  is  manda- 
tory and  provides  who  is  entitled  to  letters 
of  administration  in  case  of  intestacy.  The 
administrator  cannot  be  removed  solely  be- 
cause he  has  personal  property  In  his  pos- 
session in  which  it  is  claimed  bis  intestate 
had  a  half  interest.  In  the  absence'  of  any 
findiugs  of  bad  faith  aud  fraudulent  con- 
cealment We  think  the  learned  judge  be- 
low mistook  the  true  purport  of  the  case 
upon  which  he  relied.  Simpson -v.  Jones,  82 
N.  C.  323,  325.  In  that  case  the  administra- 
tor was  removed  because  his  fidelity  and 
good  faith  was  successfully  challeuged.  He 
failed  to  make  a  d^ense  to  a  suit  brought 
against  his  intestate's  estate,  because  he  had 
a  personal  interest  in  the  recovery,  and  the 
administrator  alone  could  make  such  de- 
fense. The  court  said.  "The  distributees  are 
entitled  to  have  an  efficient  defense  to  the 
action  made  in  both  answer  and  proofs,  and 
it  is  apparent  the  defendant  has  not  come  np 
to  his  measure  of  official  obligation."  In 
the  case  at  bar  the  distributee  is  at  no  dis- 
advantage. He  may  contest  the  title  to  this 
-fjroperty  in  dispute  in  a  proceeding  by  him- 
self against  the  defendant  and  his  bond  for 
;i  final  accounting  and  settlement  of  the  es- 
tite. 


In  the  case  of  In  re  Dixon,  72  S.  E.  72, 
at  this  term,  we  directed  the  removal  of  a 
guardian  because  he  set  up  an  unwarranted 
claim  to  bis  ward's  real  property  and  gave 
no  account  of  'its  rents  and  profits.  His 
ward  iff  hl8  own  child  and  helpless  to  assert 
her  claim  to  the  present  income  of  her  prop- 
erty agains^t  him.  It  was  manifest  she  need- 
ed some  disinterested  person  to  assert  her 
rights  for  her. 

The  judgment  of  the  judge  of  the  supe- 
rior court  is  reversed,  and  the  judgment  of 
the  clerk  affirmed. 

Reversed. 


056  N.  C.  Ud) 
HOWIE  V.  SPITTLE. 

■  (Supreme  Court  of  North  Carolina.    Oct.  4, 

1911.) 

1.  Execution  (§  431*)— Exbcution  Against 
THE  Person— Jurisdiction  to  Issue. 

Re  visa  1  1905,  §  727,  provides  for  arrest  in 
an  action  of  tort,  and  section  625  provides  that 
when  execution  a:;ainst  a  judgment  debtor,  in 
an  action  in  which  defendant  might  have  been 
arrested,  is  returned  unsatisfied,  an  execution 
against  bis  person  may  issue,  and  section  598 
provides  for  a  stay  of  execution  by  a  bond. 
After  judgment  for  a  tort  against  defendant 
and  the  return  of  an  execution  against  property 
unsatisfied,  the  court  issued  execution  on  which 
defendant,  who  had  not  given  the  bond  provided 
by  section  598,  was  arrested.  Held,  that  the 
only  method  of  staying  execution  was  that  pro- 
vided  by  section  598,  and  that  the  superior 
court  had  jurisdiction  to  issue  the  final  process 
for  arrest. 

[E)d.  Note.— For  other  cases,  see  Ehcecution, 
Cent  Dig.  §  1212;  Dec  Dig.  §  431.*] 

2.  Habeas  Corpus  (S  17*)— Pboceedings  Rk- 
viEWABLB  —  Commitment  on  Gxeoution 
Against  Person. 

Under  the  express  provisions  of  Revisal 
1905,  I  1822,  subsec  2,  a  petitioner  imprisoned 
under  a  final  process  of  a  court  of  competent 
jurisdiction  cannot  sue  out  a  writ  of  habeas 
corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  I  13;   Dec.  Dig.  i  17.*J 

3.  Execution  (§  442*)— Release  fbom  Com- 
mitment ON  Execution  Against  Pebson. 

A  petitioner  confined  upon  a  writ  of  execu- 
tion against  the  person  is  not  entitled  to  give 
bail  pending  his  appeal  to  this  court  in  a  civil 
action. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §  1254 ;   Dec.  Dig.  §  442.»] 

Certiorari  to  Superior  Cotirt,  Union  Coun- 
ty;   Ferguson,  Judge. 

Certiorari  by  Henry  Spittle,  by  his  guard- 
laiv-ad  litem,  to  revise  the  actlofi  of  the  su- 
perior court  tn  denying  a  writ  of  habeas 
corpus.    Affirmed. 

The  following  is  the  order  sought  to  be  re- 
viewed: **The  above  guardian  ad  litem  hav- 
ing filed  his  petition  that  his  ward  be  dis- 
charged from  the  custody  of  the  sheriff  of 
Union  county,  and  upon  said  petition  being 
heard,  and  it  appearing  to  the  court  that 
the  action  wa.s  for  tort,  and  that  final  judg- 
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ment  was  rendered  at  the  August  term  of 
Union  superior  court,  in  which  judgment  it 
was  provided  for  execution  to  issue  against 
the  property  of  said  Henry  -S.  Spittle,  and, 
if  the  judgment  could  not  be  collected  by 
execution  against  his  property,  that  execu- 
tion should  issue  against  the  person  of  the 
said  Henry  Spittle,  the  execution  against 
the  property  having  been  returned,  showing 
that  no  property  of  the  said  Henry  Spittle 
could  be  found  subject  to  such  execution,  ex- 
ecution issued  against  the  person,  by  reason 
of  which  and  the  said  final  judgment  the 
sheriff  of  Union  county  has  the  said  Henry 
Spittle  in  custody  In  the  common  jail  of 
Union  county.  The  court  is  of  the  opinion 
that  It  has  not  the  power  under  law  to  grant 
the  writ  of  habeas  corpus  whether  prayed 
for  by  the  guardian  ad  litem  or  the  said 
Henry  Spittle.  The  petitioner  excepts  and 
appeals  to  the  Supreme  Court  The  petition- 
er prays  the  court  to  grant  bail  pending  the 
appeal  to  the  Supreme  Court.  The  court  is 
of  the  opinion  that  under  the  law  it  has  not 
the  power  to  grant  bail,  to  which  the  peti- 
tioner excepts,  and  appeals  to  the  Supreme 
Court." 

Williams,  Lemmond  &  Love,  for  petition- 
er.   >Stack  &  Parker,  opposed. 

BROWN,  J.  [1]  The  petitioner  is  the  de- 
fendant in  a  civil  action  brought  against  him 
by  Ruth  Howie  for  an  injury  to  her  person, 
a  tort,  according  to  the  complaint  Upon  is- 
sue joined  she  obtained  a  verdict  and  judg- 
ment for  $250.  The  petitioner  appealed  to 
the  Supreme  Court,  which  appeal  has  not  yet 
been  heard.  He  gave  no  bond  to  stay  execu- 
tion, so  an  execution  was  Issued  against  his 
property,  which  was  returned  unsatisfied. 
An  execution  was  issued  kgainst  his  person 
under  which  he  was  taken  in  custody  and 
confined  in  the  jail  of  Union  county.  Before 
he  was  arrested,  he  filed  an  inventory  of  his 
property  and  a  list  of  his  creditors,  as  pro- 
vided by  section  1930,  Revisal  1905,  and  at- 
tached his  afi^davit  thereto,  and  asked  to  be 
exempt  from  arrest.  We  will  not  review  the 
correctness  of  the  judgment  rendered,  nor 
consider  the  exceptions  taken  on  the  trial. 
They  will  be  passed  upon,  and  the  assign- 
ments of  error  considered  when  the  appeal  is 
heard. 

The  only  question  we  can  now  consider  is 
as  to  the  jurisdiction  of  the  court  to  render 
the  judgment  and  issue  the  final  process  un- 
der which  the  petitioner  has  been  arrested. 
The  cause  of  action,  as  set  out,  is  an  injury 
to  the  person  of  the  plaintiff  in  the  execu- 
tion, which  is  a  tort,  and  under  Revisal,  §§ 
625,  727,  when  an  execution  against  prop- 
erty l8  returned  unsatisfied,  an  execution 
against  the  person  may  Issue  upon  such  judg- 
ment WTien  the  appeal  was  taken,  the  law 
provided  but  one  method  of  staying  execu- 
tion, and  that  was  by  giving  a  bond  securing 


I  the  judgment  This  the  petitioner  has  failed 
to  do.    Revisal,  S  598,  and  cases  dted. 

[2]  The  superior  court  had  complete  ju- 
risdiction to  render  the  judgment,  and  there- 
fore the  petitioner  is  imprisoned  under  the 
final  process  of  a  court  of  competent  jurisdic- 
tion. Under  such  conditions  the  writ  of 
habeas  corpus  may  not  successfully  be  sued 
out  The  statute  forbids  it  Revisal,  §  1822, 
subsec.  2;  Ledford  v.  Emerson,  143  N.  0.536, 
55  S.  E.  969,  10  L.  R.  A.  (N.  S.)  362.  The 
petitioner  contends  that  he  is  entitled  to  his 
discharge  under  the  insolvent  debtor's  law. 
There  are  two  methods  provided  In  the  Re- 
visal for  the  discharge  of  insolvent  debtors. 
One  relates  to  those  under  arrest  Section 
1920  et  seq.  The  other  relates  to  defendants 
in  civil  actions  not  under  arrest.  Section 
1930  et  seq.  The  petitioner  was  not  under 
arrest  when  he  filed  his  petition,  and  there 
is  nothing  in  the  record  to  shov^  that  he  has 
complied  with  the  provisions  of  sections  1930 
to  1933.  To  avaU  himself  of  that  act  he 
must  show  a  valid  order  of  discharge  from 
imprisonment  under  sections  1932  and  1933. 
It  is  not  claimed  that  he  has  complied  with 
sections  1920  to  1929. 

[31  We  agree  with  the  judge  below  that  the 
petitioner  is  not  entitled  to  give  bail  pend- 
ing his  appeal  to  this  court  in  the  civil  ac- 
tion, but  he  may  give  bond  to  stay  execution. 
There  is  no  provision  of  law  authorizing  bail 
in  lieu  of  such  bond,  although  there  is  a 
provision  tor  his  giving  ball  before  the  clerk 
of  the  superior  court  of  Union  county  during 
the  pendency  of  and  until  the  final  determin- 
ation of  the  proceedings  under  the  insolvent 
debtor's  act    Rev.  §  1936. 

The  judgment  is  affirmed. 


(1S6  N.  c.  174) 
ADAMS  V.  KINSTON  &  0.  R.  &  L.  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  4, 

1911.) 

1.  Master  and  Servant  (%  265*)— Death  of 
Servant  —  Railroads  —  Collision  —  Pre- 
sumption OF  Negligence. 

In  an  action  against  a  railroad  for  the 
death  of  a  servant  due  to  a  collision,  the  colli- 
sion itself  raises  a  presumption  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
I  Servant,  Cent.  Dig.  S  881 ;   Dec.  Dig.  I  265*] 

2.  Master  and  Servant  (§  137*)— Death  of 
Servant  —  Railroad  Oollibion  —  Opera- 
tion of  Train. 

That  the  train  on  which  decedent  was 
working  at  the  time  he  was  killed  was  running 
backward,  before  daylight,  with  no  man  or  light 
on  the  rear  car,  was  evidence  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  137.*] 

3.  Master  and  Servant  (|  281*)— Death  of 
Servant— Railroads. 

In  an  action  for  death  of  a  servant  while 
riding  on  one  of  defendant's  trains  to  his  work, 
evidence  held  sufficient  to  warrant  a  finding 
that  tiie  man  who  ordered  decedent  to  go  on  the 
train  was  in  charge  thereof  and  had  authority 
to  control  its  movements,  and  that  decedent  in 
obeying  such  directions  was  not  violating  orders 
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of  defendant's  superintendent,  a  superior  serv- 
ant 

[Ed.  Note.-->J^or  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  281.*] 

4,  Appeal  and  Ebbob  (S  1002*)— Questions 

OF  Fact— Review. 

The  Supreme  Goort  cannot  past  on  a  con- 
flict of  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3d3&-3937;  Dec.  Dig.  S 
1002.*] 

6.  Appeal  and  ¥Ukbob   (§  927*)  —  Presump- 
tions—Ruling  ON  Motion  fob  Nonsuit. 
In  reviewing  a  denial   of  a  motion  for  a 

nonsuit,  the  Supreme   Court  must  assume   the 

truth  of  the  evidence  for  plainiff. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  §  2912;    Dec  Dig.  §  927.*] 

Appeal  from  Superior  Court,  Lenoir  Coan- 
ty;    Peebles,  Judge. 

Action  by  Josephine  F.  Adams  against  the 
Kinston  &  Carolina  Railroad  &  Lumber  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

This  action  is  to  recover  damages  on  ae- 
count  of  the  death  of  the  plaintiff's  intes- 
tate, which  it  Is  alleged  was  caused  by  the 
negligence  of  the  defendant  The  defendant 
denies  negligence,  and  alleges  that  the  in- 
testate was  guilty  of  contributory  negligence. 
The  Intestate  was  killed  on  the  24th  day  of 
January,  1910,  which  was  on  Monday,  while 
on  the  train  of  the  defendant,  by  a  collision 
between  the  train  and  two  box  cars,  which 
had  been  left  on  the  track  of  the  defendant 
on  the  preceding  Saturday  evening.  There 
was  evidence  that  the  intestate  was  foreman 
of  the  track  of  the  defendant,  and  that  he 
was  going  out  on  the  train  to  work  on  the 
track.  The  plaintiflT  contended  that  he  was 
on  the  train  by  direction  of  one  Weeks,  a 
representative  of  the  defendant,  and  that 
he  knew  nothing  of  the  two  cars  on  the 
track.  The  defendant  contended  that  Weeks 
had  no  authority  to  act  for  it;  tliat  the  in- 
testate had  been  ordered  by  one  Hayes  to  go 
out  Monday  morning  with  the  regular  engi- 
neer Sanderson;  that  he  disobeyed  this  or- 
der and  went  with  the  fireman,  one  Davis; 
that  the  intestate  was  In  charge  of  the  train 
on  Monday,  and  on  the  Saturday  preceding; 
and  that  he  knew  the  cars  were  on  the 
track.  At  the  conclusion  of  the  evidence 
the  defendant  moved  for  judgment  of  nonsuit, 
which  was  denied,  and  the  defendant  except- 
ed. There  was  a  verdict  and  Judgment  for 
the  plaintiff,  and  the  defendant  excepted 
and  appealed. 

G.  v.  Cowper  and  Rouse  &  Land,  for  ap- 
pellant B.  R  Wooten,  McLean,  Varser  & 
McLean,  and  Loftin  &  Dawson,  for  appellee. 

ALLEN,  J.  There  Is  ample  evidence  of 
negligence  on  the  part  of  the  defendant 

[1]  The  collision  raises  a  presumption  of 
negligence.  Kinney  v.  Railroad,  122  N.  C. 
'.^1,  30  S.  E.  313;   Marcom  v.  Railroad,  126 


N.  C.  200,  35  S.  E.  423;  Wright  v.  Railroad, 
127  N.  C  229,  37  S.  E.  221;  Stewart  v.  Rail- 
road, 187  N.  C.  689,  50  S.  E.  312. 

[2]  In  addition  to  this  presumption,  there 
is  evidence  that  the  train  was  running  back- 
ward, before  daylight,  with  no  man  or  light 
on  the  rear  car,  which  Is  evidence  of  negli- 
gence. The  defendant  says,  however,  that 
these  principles  do  not  militate  against  its 
contention,  and  that  upon  the  whole  evi- 
dence, a  judgment  of  nonsuit  ought  to  have 
been  entered. 

[3]  Its  counsel  says  in  his  brief:  "The 
vital  questions,  therefore,  arising  in  this  ap- 
peal, are:  (1)  Did  Weeks  assume  authority 
to  act  as  conductor  on  the  morning  in  ques- 
tion? (2)  If  so,  did  the  defendant  authorize 
him  to  so  act  or  knowingly  acquiesce  in  his 
assumption  of  authority  to  such  an  extent 
as  to  ratify  what  he  did  and  become  re- 
sponsible for  his  conduct?  (3)  Even  grant- 
ing, for  the  sake  of  argument,  that  the  first 
and  second  propositions  could  be  answered 
affirmatively,  then  as  a  matter  of  law  could 
Adams,  knowing  that  Hayes  was  superin- 
tendent and  was  the  representative  of  the 
defendant  who  had  employed  him,  disobey 
the  express  and  specific  orders  Of  Hayes,  a 
superior  officer,  in  order  to  carry  out  the 
orders  of  Weeks,  admittedly  an  Inferior  to 
Hayes  (even  if  it  could  be  said  that  he  had 
any  connection  with  the  defendant)?  (4)  It 
appearing  In  the  plaintiff's  own  testimony 
that  Adams  knew  Weeks  was  not  conductor 
on  the  morning  of  the  injury,  the  testimony 
of  the  plaintiff  showing  that  one  Singleton 
had  been  employed  the  Friday  before  and 
that  Weeks  was  no  longer  assuming  to  hold 
the  position,  could  said  Adams  proceed  to 
obey  Weeks*  orders  except  at  his  own  peril  ?'• 
If  we  understood  the  evidence  as  the  defend- 
ant's counsel  construes  it  we  might  agree 
with  his  conclusion,  but  we  do  not.  In  our 
opinion  there  is  evidence  that  Weeks  had 
authority  to  control  the  movement  of  the 
train,  and  that  the  intestate  was  not  acting 
In  violation  of  directions  given  him  by  Hayes. 
There  is  also  evidence  that  the  Intestate  did 
not  know  that  the  cars  were  on  the  track. 
A  witness  for  the  plaintiff,  C.  C.  Bell,  tes- 
tifies that  Weeks  was  acting  as  assistant 
conductor  and  manager  of  the  defendant: 
that  he  gave  Instructions  to  Davis,  who  was 
the  acting  engineer,  as  to  the  movements 
of  the  train;  that  Davis  acted  on  his  orders; 
that  Weeks  had  been  acting  as  conductor 
of  the  train;  that  the  train  was  running  back- 
ward at  the  time  of  the  collision,  with  no 
light  or  man  on  the  rear;  and  that  he  was 
on  the  ti'aln  with  the  Intestate  on  Saturday, 
and  that  the  intestate  was  at  that  time  mak- 
ing up  his  pay  rolls,  and  did  not  know  the 
cars  were  left  on  the  track.  He  also  testi- 
fies to  being  present  on  Sunday  and  hearing 
the  conversation  between  the  superintendent, 
Hayes,   and   the   intestate,  as   follows:    "Q. 
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Where  was  It  Mr.  Hayes  gave  you  instruc- 
tions on  Sunday?  A.  At  the  office.  Q.  Who 
else?  A.  Mr.  Adams  and  myself.  Q.  You 
say  Mr.  Hayes  told  Mr.  Adams  to  take  Davis 
as  engineer?  A.  No,  sir;  I  didn't  say  so. 
Q.  Did  he  tell  you  to  put  the  hand  car  on 
top  of  the  flat  car?  A.  Yes.  Q.  What  time 
was  this?  A.  Somewhere  between  11  and 
12  o'clock.  Q.  Why  did  you  go  there  on 
Sunday?  A.'  It  was  the  usual  thing.  Mr. 
Adams  would  go  down  on  Sunday  between  11 
and  12  o'clock  to  get  orders  for  Monday. 
That  was  Mr.  Hayes'  order  to  go  down  on 
Sunday  «ind  get  orders  for  Monday."  The 
regular  engineer  was  sick,  and  for  this  rea- 
son did  not  run  the  train  on  Monday,  and 
Weeks  knew  this.  Another  witness  testified 
he  had  heard  Weeks  give  orders  as  to  the 
running  of  the  trains  In  the  presence  of 
Hayes  without  objection  or  protest. 

[4,5]  There  was  evidence  on  the  part  of 
the  defendant  diirectly  contradicting  the  evi- 
dence of  the  plaintiff,  but  we  cannot  pass  on 
this  conflict  of  evidence,  and  for  the  purpose 
of  the  motion  for  nonsuit  must  accept  the 
evidence  of  the  plaintiff  to  be  true. 

Upon  a  review  of  the  record,  we  find  no 
error. 

No  error. 

(156  N.  C.  155) 

HOOKER  V.  NORFOLK  &  S.  R.  CO. 

(Supreme   Court   of  North    Carolina.     Oct  4, 

1911.) 

1.  Waters  and   Water  Courses   (8  119*>— 
Surface  Water— Diversion., 

Where  defendant  railroad  company,  in  con- 
structing its  roadbed,  conveyed  water  from  its 
natural  course  by  lateral  ditches  into  a  stream 
flowing  throagh  plain tifiTs  land,  and  thereby 
caused  the  stream  to  overflow  onto  plaintiffs 
land,  to  his  damage,  defendant  was  liable  for 
permanent  damages  so  caused. 

WEd.  Note.— I^or  other  cases,  see  Waters  and 
ater  Courses,   Cent  Dig.  SS   131-134;    Dec 
Dig.  §  119.»] 

2.  Trial   (§   287*)— Requested   Charob— In- 
structions Given. 

A  prayer  for  instructions  need  not  be  given 
in  its  exact  language,  if  the  general  charge  is 
sufficiently  responsive,  and  gives  a  correct  state- 
ment of  the  law  applicable  to  the  question  pre- 
sented. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  668-672 ;    Dec.  Dig.  §  267.*1 

3.  Parties  (§  52*)— New  Parties— Addition 
Pending  Suit. 

Where  land,  alleged  to  have  been  damaged 
by  a  railroad's  increase  of  the  flow  of  a  water 
course,  was  held  under  a  deed  to  H.  and  wife, 
and  the  question  determined  related  to  perma- 
nent damages,  the  wife  was  a  proper,  if  not  a 
necessary,  party,  and,  in  the  absence  of  any 
suggestion  of  surprise  by  defendant,  it  waa 
proper  to  permit  her  to  be  joined  after  the  jury 
was  impaneled. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §  83 ;   Dec.  Dig.  «  52.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Geo.  W.  Ward,  Judge. 


Action  by  T.  E.  Hooker  against  the  Norfolk 
&  Southern  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

There  was  allegation,  with  evidence,  on  the 
part  of  plaiutiir,  tending  to  show  that  de- 
fendant company,  in  the  construction  of  its 
roadbed,  had  wrongfully  diverted  surface  wa- 
ters from  their  natural  watershed,  "caused 
same  to  flow  into  Patrick's  branch  or  Har- 
dee's run,"  rendering  same  "insufl^cient  and 
incapable  of  discharging  said  waters  by  rea- 
son of  the  increased  servitude  put  upon  them 
by  said  wrongful  act,  thereby  causing  said 
branch  or  run  to  overflow  and  pond  back  its 
waters  upon  plaintiff's  land,  to  his  great  dam- 
age," etc.  The  allegations  were  denied,  and 
evidence  offered  by  defendant  to  support  such 
denial,  and  tending  further  to  show  that  the 
injuries  complained  of  were  in  great  part 
caused  by  a  failure  to  clear  out  the  run  be- 
low said  land,  and  were  not  properly  attrib- 
utable to  any  wrongful  diversion  of  water 
by  defendant  On  issues  submitted,  tbe  jury 
rendered  the  following  verdict :  "(1)  Did  the 
defendant,  in  digging  its  lateral  ditches  in  the 
construction  of  its  railroad,  wrongfully  cause 
water  to  be  diverted  in  and  down  Patrick's 
run,  and  thereby  injure  and  damage  the 
lands  of  plaintiff,  as  alleged  in  the  com- 
plaint? Answer:  Yes.  (2)  What  permanent 
damages  has  plaintiff  sustained  thereby? 
Answer:  $600."  Judgment  on  the'  verdict, 
and  defendant  excepted  and  appealed. 

Moore  &  Long,  for  appellant  F.  G.  James 
&  Son,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  now  well  established  with  us  that 
**water  cannot  be  diverted,  but  may  be  in- 
creased and  accelerated."  The  principle  ob- 
tains in  respect  to  both  corporations  and  in- 
dividual owners  of  property,  and  has  been 
applied  and  illustrated  in  many  well-consid- 
ered decisions  of  the  court  Roberts  v.  Bald- 
win, 151  N.  C.  407,  66  S.  E.  346;  Mizell  v. 
McGowan,  129  N.  C.  93,  39  S.  E.  729,  85  Am. 
St  Rep.  705;  Hocutt  v.  Railroad,  124  N.  C. 
214,  32  S.  B.  681;  Parker  v.  Railroad.  123  N. 
C.  71,  31  S.  B.  381.  Stated  in  a  way  more 
directly  relevant,  it  was  held,  in  Hocutt's 
Case,  supra,  that:  "Neither  a  corporation 
nor  an  individual  can  divert  water  from  its 
natural  course,  so  as  to  damage  another; 
neither  can  they  cut  ditches  through  a  wa- 
tershed and  conduct  water  to  a  water  course, 
insufficient  to  carry  it  off,  whereby  the  water 
is  flooded  upon  the  lands  of  another."  There 
was  testimony  on  the  part  of  plaintiff,  tend- 
ing to  show  that  the  defendant  company,  in 
making  its  roadbed,  had,  by  lateral  ditches, 
conveyed  water  from  its  natural  course  and 
watershed  into  a  stream  called  Patrick's 
branch,  or  Hardee's  run,  a  natural  water 
course,  flowing  through  plaintiCTs  lands,  and 
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had  thereby  overcharged  said  stream,  caus- 
ing same  to  overflow  and  pond  back  upon 
said  lands,  to  plaintifl^s  great  damage.  There 
was  much  testimony  on  the  part  of  defendant 
In  denial  and  rebuttal  of  plain tlCTs  evidence, 
and  tending  to  show  that  there  had  been  no 
diversion  of  water  into  said  run,  and  that  the 
Injury  complained  of  was  caused  in  fact  and 
in  truth  by  a  failure  to  properly  clear  said 
run  of  obstructions  therein,  upon  and  below 
the  lands  of  plaintiff.  Under  a  clear  and 
comprehensive  charge,  In  which  the  princi- 
ples applicable  were  correctly  stated  by  the 
court,  the  Jury  have  accepted  the  plaintiff's 
version  of  the  case,  and  we  find  no  error  that 
gives  defendant  any  Just  ground  of  complaint. 
We  cannot  approve  the  position  that  recov- 
ery should  be  denied  because  the  diverted  wa- 
ter, before  reaching  plaintiff's  lands,  where 
the  damage  occurred,  first  passed  through 
the  ditches  of  an  adjoining  proprietor.  Un- 
der the  charge,  the  Jury  have  found  that  the 
injury  was  caused  by  reason  of  the  water 
being  diverted,  and  on  the  facts  in  evidence 
we  do  not  see  that  the  existence  of  these 
ditches  could  prevent  the  said  diversion  from 
being  the  proximate  cause  of  the  injury.  The 
position,  however.  Is  not  open  to  defendant, 
on  this  testimony,  for  it  appeared  that  the 
ditches  in  question  were  enlarged  by  the 
neighbor,  at  the  Instance  of  defendant,  and 
the  work  was  paid  for  by  the  company,  in 
order  to  provide  for  the  increased  flow  of 
water.  The  court  also  laid  down  the  cor- 
rect rule  as  to  the  admeasurement  of  dam- 
jages,  and  the  charge  was  fully  responsive  to 
defendant's  prayer  for  instruction  on  that 
question. 

[2]  It  is  well  recognized  that  a  prayer  for 
Instructions  need  not  be  given  in  its  exact 
language,  if  the  general  charge  is  sufficiently 
responsive,  and  gives  a  correct  statement  of 
the  law  applicable  to  the  question  presented. 
Patterson  v.  Mclver,  90  N.  C.  493;  Edwards 
V.  Phifer,  121  N.  C.  391,  28  S.  B.  548. 

[3]  Nor  is  the  objection  well  founded  that 
the  wife  of  the  original  plaintiff,  T.  B.  Hook- 
er, was  Joined  as  coplalntlff  after  the  Jury 
was  impaneled.  True  it  has  been  held  in 
this  state  "that  a  court  has  no  power  to  con- 
vert a  pending  action  that  cannot  be  main- 
tained into  a  new  one  by  admitting  a  new 
party  plaintiff,  who  Is  solely  interested." 
Merrill  v.  MerrlU,  Adm'x,  92  N.  C.  657.  But 
no  such  case  is  presented  here.  The  land 
allied  to  be  damaged  was  held  under  a  deed 
to  T.  B.  Hooker  and  his  wife,  and,  while  it 
seems  the  husband  might  have  proceeded 
alone,  if  the  same  had  been  prosecuted  for  a 
simple  trespass  (West  v.  Railroad,  140  N.  Cw 
620,  53  S.  E.  477)»  Inasmuch  as  the  question 
was  submitted  and  determined  on  an  issue  as 
to  permanent  damages,  the  wife  was  a  de- 
sirable, and  perhaps  a  necessary,  party,  in 
order  that  on  payment  of  permanent  damages 
an  easement  might  pass  to  the  defendant 


Porter  v.  Railroad,  148  N.  C.  563,  62  S.  B. 
741.  There  was  no  sus&estion,  certainly  no 
Indication,  of  any  surprise  by  reason  of  this 
change  of  parties.'  So  far  as  appears,  the 
witnesses  on  the  issues  were  the  same  In  the 
one  case  as  in  the  other,  and  the  entire  mat- 
ter seems  to  have  been  fully  presented  to  the 
Jury.  We  find  no  reason  for  disturbing  the 
conclusion  they  have  reached,  and  the  judg- 
ment on  the  v^ict  must  be  affirmed. 
No  error. 

(156  N.  C.  107) 
McIiAWHORN  et  al.  v.  HARRIS  et  ux. 

(Supreme  Court  of  North  Carolina.    Oct.  4, 

1911.) 

1.  JuBT  (§  83*)  —  Qualifications  —  Dkputt 
Sheriff. 

While  It  is  improper  for  a  deputy  sheriflf, 
who  eummons  jurors,  mingles  with,  and  has 
charge  of,  them,  to  serve  as  a  juror  during  the 
term  of  court  be  is  acting  for  the  sheriff,  his 
duties  as  such  do  not  disqualify  him  to  so 
serve. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §  403 ;   Dec.  Dig.  §  83.*] 

2.  MoRTOAGEs  (f  362*>— TatrsT  Deeds— Fore- 
CLOSURB^— Purchase  bt  Beneficiary. 

Where  a  sale  under  a  deed  of  trust  waa 
made  to  the  highest  bidder  without  any  fraud, 
it  was  no  objection  that  the  property  was  pur- 
chased by  one  of  the  beneficiaries  under  the 
deed,  under  the  rule  that  the  holder  of  the 
bonds  secured  by  a  deed  of  trust  may  bid  at  a 
sale  by  the  trustee. 

[Ed.   Note. — For  other  cases,  see  MortjEjages, 
Cent.  Dig.  §§  1080-1064 ;  Dec.  Dig.  §  3G2.*] 

3.  MoBTOAGES  (§  372*)  — Deed  of  Trust  — 
Foreclosure— CONVE7ANCB  bt  Purchaser. 

Evidence  that  one  of  the  beneficiaries  un* 
der  a  deed  of  trust  purchased  the  land  at  a 
sale  by  the  trustee  on  foreclosure,  on  March  24, 
1^4,  and  conveyed  the  land  to  one  of  the  gran- 
tors in  the  deed  on  the  28th  of  the  following 
May,  for  the  same  price  that  the  grantors  in 
the  deed  had  agreed  to  pay  for  the  land,  did 
not  require  a  finding,  as  a  matter  of  law,  that 
the  purchaser  at  the  sale  purchased  for  his  sub- 
sequent grantee,  and  not  tor  hiaiself. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  372.»] 

4.  Tenanct  in  Common  (|  19*)— Outstand* 
INO  Title. 

A  cotenant,  while  the  relation  exists,  may 
not  acquire  an  outstanding  title  or  lien  on  the 
common  property  and  hold  it  for  his  ezdusive 
benefit;  and  if  he  acquires  title  from  a  sale 
under  a  deed  of  trust,  made  by  all  the  cotenants 
for  a  debt  binding  all,  and  the  sale  is  caused  by 
his  failure  to  pay  his  share  of  the  debt,  he  can- 
not  hold  the  land  against  his  cotenants. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Dec  Dig.  f  19.*] 

5.  Tenancy  in  Common  (I  8*)  —  Deed  or 
Trust  —  Foreclosure  —  Termination  of 
Tenancy— Purchase  by  Cotenant. 

Where  land  held  in  common  was  sold  on 
foreclosure  of  a  deed  of  trust,  and  purchased 
by  one  of  the  beneficiaries  under  the  deed  for 
the  benefit  of  himself  or  his  firm,  the  unity  of 
possession  essential  to  the  cotenancy  was  there- 
by dissolved,  after  which  one  of  the  original  co- 
tenants  could  purdiaae  the  land  for  his  own 
benefit 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  §  20 ;   Dec.  Dig.  §  8.*] 


»For  other  cases  see  same* topic  and  section  NUMBBSR  in  Dec.  Dig.  ft  Am.  Dig.  Kejr  No.  Series  A  Bep'r  indexes 


212 


72  SOUTHEASTERN  REPORTER 


(N.a 


Appeal  from  Superior  Court,  Pitt  CJounty; 
Ferguson,  Judge. 

Action  by  Tobe  McLawhom  and  others 
against  Wm.  Harris  and  wife.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 

The  plaintiffs,  children  and  heirs  of  Robert 
A.  McLawhom,  deceased,  bring  this  action 
against  the  feme  defendant.  Settle  Harris, 
only  child  and  heir  of  L.  Francis  McLawhorn, 
deceased,  to  set  up  and  establish  a  parol  trust 
as  against  said  Francis  McLawhom  in  the 
lands  described  In  the  pleadings,  claiming  to 
own  one  undivided  half  of  the  lands  in  com- 
mon with  the  said  Francis.  His  honor  sub- 
mitted these  issues:  "First  Did  L.  F.  Mc- 
Lawhom take  title  to  said  land  from  J.  P. 
Elliott  in  trust,  to  hold  one-half  of  the  same 
for  the  benefit  of  plaintiffs?  Answer:  No. 
Second.  At  the  time  of  the  purchase  of  the 
land  described  in  the  complaint  by  L.  F.  Mc- 
Lawhom, did  he  agree  to  take  and  hold  said 
land  as  trustee  for  himself  and  the  children 
of  R.  A.  McLawhorn?  Answer:  No."  The 
plaintiffs  moved  for  a  new  trial.  Motion 
overruled.  The  plaintiffs  excepted  and  ap- 
pealed from  the  Judgment  rendered. 

Harry  Skinner,  for  appellants.  F.  6. 
James  &  Son  and  L.  I.  Moore,  for  appellees. 

BROWN,  J.  The  land  in  controversy  was 
conveyed  to  Robt.  and  Francis  McLawhorn, 
brothers,  in  1890,  by  Harry  Skinner;  the 
purchase  price  payable  in  cotton  bonds.  To 
secure  the  delivery  of  the  cotton,  certain 
bonds  were  taken,  payable  to  the  Copartner- 
ship of  Latham  &  Skinner,  and  secured  by 
deed  in  trust  to  Harry  Skinner.  Before  the 
death  of  Robert  McLawhorn,  which  occurred 
in  1893,  the  cotton  bonds  were  duly  assigned 
by  Latham  &  Skinner  to  Elliott  Bros.,  of 
Baltimore.  In  default  of  the  discharge  of 
the  bonds,  the  land  was  advertised  and  sold 
under  the  trust  on  March  24,  1894,  by  Harry 
Skinner,  who  conveyed  it  on  said  date  to  J. 
P.  Elliott,  of  said  firm.  On  May  28,  1894, 
J.  P.  Elliott  conveyed  the  land  to  L.  Francis 
McLawhom,  defendant  Battle's  father,  and 
took  from  him  on  same  day  a  mortgage  on 
the  land  securing  the  purchase  price,  to  wit, 
100  bales,  500  pounds  each,  merchantable  lint 
cotton.  This  is  the  same  price  in  cotton 
which  the  brothers,  Robert  A.  and  Francis 
McLawhom,  contracted  to  pay  Latham  & 
Skinner  for  the  land. 

There  are  nine  assignments  of  error,  all 
of  which  have  received  our  consideration. 
None  of  them  are  of  sufficient  importance  to 
Justify  an  extended  discussion,  except  the 
sixth. 

[1]  As  one  exception  relates  to  a  Juror, 
we  say  that  we  do  not  think  it  is  well  that 
deputy  sheriffs  who  summon  Jurors,  mingle 
with,  and  have  charge  of,  them,  should  serve 
as  such  during  the  terms  of  court  when  they 
are  acting  for  the  sheriff.  In  their  discre- 
tion, the  trial  Judges  may  well  excuse  them; 
but  there  is  no  statute,  of  which  we  are 
aware,  which  disqualifies  them.    But  Ia  this 


case  Manning,  the  Juror  challenged,  was  not 
a  deputy  sheriff,  but  had  been  an  officer  in 
charge  of  another  Jury. 

There  were  certain  deeds  and  records  in- 
troduced, over  plaintiff's  objection,  which 
are  excepted  to  as  irrelevant  and  incompe- 
tent; but  it  is  manifest  that  they  did  not 
bear  upon  the  real  issue,  and,  if  erroneously 
received,  the  error  was  entirely  harmless. 
If  there  is  any  error,  it  lies  in  the  refusal 
of  the  court  to  charge  the  Jury  that  if  they 
believe  the  evidence  in  the  case  to  answer 
the  first  issue,  "Yes." 

The  plaintiffs  rest  their  case  upon  two  con- 
tentions, viz.:  (a)  That  Francis  McLawhom 
purchased  the  land  from  J.  P.  Elliott  in  May, 
1894,  upon  an  express  agreement  that  he 
would  hold  the  land^in  trust  for  himself  and 
the  plaintiffs,  his  brother's  children.  This 
claim  is  embodied  in  the  second  issue.  Under 
this  issue,  the  plaintiffs  attempted  to  estab- 
lish an  express  trust;  and  it  must  be  admit* 
ted  that  they  introduced  parol  evidence  which 
would  have  well  warranted  the  Jury  in  find- 
ing it  for  them.  But  the  fact  was  contro- 
verted, and  other  evidence  offered  tending  to 
deny  the  existence  of  any  such  agreement. 
The  charge  of  the  court  upon  this  phase  of 
the  case  presented  the  plaintiffs*  contention 
with  fullness  and  clearness,  and  was  as  fa- 
vorable to  them  as  they  were  entitled  to. 
(b)  The  other  contention  is  based  upon  two 
theories:  First,  that  J.  P.  Elliott  bought  at 
his  own  sale,  and  consequently  the  sale  was 
void;  that  the  relation  of  mortgagor  and 
mortgagee  continues  to  exist:  and  that, 
therefore,  the  tenancy  in  common  between* 
the  plaintiffs  and  Francis  McLawhorn  has 
never  been  severed. 

[2]  We  do  not  find  anything  in  the  record 
upon  which  to  found  such  claim.  The  plead- 
ings state  that  the  sale  was  made  by  Skinner, 
the  trustee  in  the  deed,  and  the  deed  to  El- 
liott executed  by  him  and  introduced  by 
plaintiffs  contains  every  essential  recital, 
among  others,  that  Skinner  advertised  the 
land  according  to  the  terms  of  the  deed,  and 
sold  it  to  Elliott,  the  highest  bidder.  There 
is  no  evidence  whatever  which  tends  to  con- 
trovert this,  or  to  show  that  Elliott  or  his 
attorney  made  the  sale,  or  controlled  it 
As  the  holder  of  the  bonds  secured  in  the 
deed,  Elliott  had  a  right  to  bid  at  the  sale 
by  the  trustee.  It  was  not  his  sale,  but  Skin- 
ner's, the  person  appointed  by  the  mortgagors 
to  make  it,  and  In  whom  reposed  the  legal 
title.  There  is  no  evidence  or  even  sugges- 
tion of  any  'fraud,  undue  advantage,  or  op- 
pression. So  far  as  the  record  discloses,  the 
sale  was  fair,  open,  and  *'above  board,"  and 
made  by  the  person  vested  with  the  power 
to  sell. 

[3]  The  second  theory  is  that  J.  P.  Elliott 
purchased  the  land,  not  for  himself,  but  for 
Francis  McLawh  rn,  and  that,  Inasmuch  as 
he  could  not  legally  acquire  title  to  the  land 
adverse  to  bis  cotenants  at  said  sale,  Elliott 
could  not  do  so  for  him.    Ths  only  svidencs 
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upon  whicl)  to  Irase  this  contention  Is  that 
Elliott  bought  the  land  on  March  24,  1894, 
and  conveyed  It  to  L.  F.  McLawhom  on  the 
28th  of  the  following  May,  and  the  further  fact 
that  he  sold  It  for  100  bales  of  cotton,  the 
same  price  that  the  two  brothers  had  agreed 
to  pay  Latham  &  Skinner  for  It  These  may 
be  suspicious  circumstances,  but  it  is  manifest 
they  do  not  warrant  the  charge  asked  for  by 
plaintiffs.  They  are  open  to  explanation,  and 
different  Inferences  may  be  drawn  from  them. 
They  were  properly  submitted  to  the  jury 
for  what  they  were  worth. 

[4]  Assuming  that  ESlIlott  purchased  the 
land  for  himself  or  his  firm,  to  save  his 
debt,  we  cannot  agree  with  the  learned  coun- 
sel for  plaintiff  that  Francis  McLawhom 
could  not  afterwards  acquire  title  adverse  to 
tha  plaintiffs,  his  former  cotenants.  We  rec- 
ognize the  Just  principle  that  a  cotenant, 
while  such  relation  exists,  may  not  acquire 
an  outstanding  title  or  lien  upon  the  com- 
mon property,  and  hold  it  for  his  own  exclu- 
sive benefit  His  cotenants  may  share  It 
with  him.  Jackson  v.  Balrd,  148  N.  C.  29, 
61  S.  E.  632,  19  L.  R.  A.  (N.  S.)  591.  But, 
nevertheless,  a  tenant  In  common  as  such  is 
not  a  trustee  for  his  cotenant  Saunders  v. 
Gatlin,  21  N.  C.  92.  It  Is  also  true  that 
where  a  cotenant  in  common  acquires  title 
from  a  sale  under  a  deed  of  trust  made  by 
all  the  cotenants,  for  a  debt  binding  all,  and 
the  sale  Is  caused  by  his  failure  to  pay  his 
share  of  the  debt,  he  cannot,  under  his  rights 
so  derived,  hold  the  land  against  his  coten- 
ants. Read  v.  Bachman,  61  W.  Va.  452,  57 
8.  E.  769,   123  Am.  St.   Rep.  996. 

[51  But  the  jury  has  not  accepted  the  the- 
ory that  Elliott  purchased  for  Francis  Mc- 
Lawhom; and  there  was  very  little  evidence, 
so  far  as  Elliott  was  concerned,  to  support 
that  claim.  Therefore,  when  the  trustee  con- 
veyed all  the  land  to  Elliott  the  unity  of 
j>osse8sion  was  destroyed,  and  the  tenancy  in 
common  ended.  Unity  of  possession  Is  the 
only  unity  essential  to  such  cotenancy;  any- 
thing that  operates  to  destroy  this  unity  will 
dissolve  the  cotenancy  in  common.  <Sutton 
▼.  Jenkins,  147  N.  0.  16,  60  S.  E.  643;  17 
Am.  &  Eng.  Ency.  711.  After  the  tenancy  in 
common  is  actually  dissolved,  there  is  noth- 
ing in  the  law  which  forbids  a  former  tenant 
in  common  from  acquiring  the  entire  prop- 
erty. He  then  has  the  same  rights  as  any 
other  individual.  Sutton  v.  Jenkins,  supra; 
Jackson  v.  Balrd,  148  N.  G.  29,  61  S.  E.  632, 
19  L.  R,  A.  (N.  S.)  591. 

Upon  a  review  of  the  record,  we  find  no 
error. 

(156  N.  C.  589) 

MORTON  et  al.  v.  BLADES  LUMBER  CO. 

et  aL 

(Supreme  Court  of  North  Carolina.    Oct.  4, 

1911.) 

Appeal  from  Superior  Court  Craven  Coun- 
ty; Ward,  Judge. 


Action  by  W.  F.  Morton  and  others  against 
the  Blades  Lumber  Company  and  others. 
From  a  Judgment  rendered  after  decision  by 
the  Supreme  Court  defendant  Mollie  E.  Mor- 
ton appeals.     Affirmed. 

For  former  opinion,  see  154  N.  0.  837^  70 
S.  E.  623. 

W.  D.  Mclver,  for  appellant  Guion  & 
Gulon  and  Moore  &  Dunn,  for  appellees. 

PER  CURIAM.  This  case  Is  reported  in 
154  N.  a  337,  70  S.  E.  623.  When  our  opin- 
ion was  certified  down,  his  honor.  Judge 
Ferguson,  rendered  a  final  Judgment,  to 
which  the  defendant  Mollie  B.  Morton  except- 
ed and  fi'om  which  she  appealed. 

We  are  of  opinion  that  the  Judgment  is 
Strictly  in  accord  with  the  opinion  of  this 
court;  but  we  suggest  that  the  court  fix  a 
time  within  which  the  timber  described  in 
the  Judgment  be  removed,  which  should  not 
exceed  probably  12  months  from  the  begin- 
ning of  the  next  civil  term  of  the  superk)r 
court  of  Craven  county.  Let  the  costs  of  this 
appeal  be  taxed  against  defendant  Mollie  E. 
Morton. 

Affirmed. 


(156  N.  C.  112) 

BROCK  V.  METROPOLITAN  LIFE  INS. 

CO. 

(Supreme  Court  of  North  Carolina.    Oct.  4, 

1911.) 

1.  Insubancb  (§  665*)— Misrepresentations 
—  Breach  of  Warranty  —  Prima  Facie 
Case. 

In  an  action  on  a  life  policy,  evidence  held 
to  rebut  a  prima  facie  case  of  misrepresenta- 
tions made  by  the  written  statement  of  the 
claimant  and  to  authorize  a  verdict  for  him. 

[Ed.   Note. — ^For  other  cases,   see   Insurance, 
Cent.  Dig.  §  1713 ;    Dec.  Dig.  |  665.*] 

2.  Evidence  (§  584*)— Weight— "Prika  Fa- 
cie Case." 

A  "prima  facie  case*'  is  only  evidence, 
stronger  than  ordinary  proof,  which  the  party 
against  whoni  it  is  raised  is  not  bound  to  ovecr 
throw  by  the  greater  weight  of  evidence,  but 
which,  it  he  fails  to  introduce  proof  to  overcome 
it,  will  be  sufficient  to  sustain  an  adverse  ver- 
dict, though  not  conclusive. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Dec.  Dig.  §  584.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5549.1 

3.  Evidence  (J  471*)— Physical  Condition— 
Disease. 

In  an  action  on  a  life  policyj  evidence  of 
nonexpert  witnesses  that  they  did  not  know 
whether  insured  had  suffered  from  pneumonia 
prior  to  her  application  was  not  objectionable, 
as  allowing  nonexpert  withesses  to  testify  that 
assured  had  never  had  pneumonia. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Dec.  Dig.  i  471.*] 

4.  Insurance  (S  655 •)— Misrepresentation- 
Evidence. 

Where  insurer  pleaded  misrepresentation  as 
a  defense  to  an  action  on  a  life  policy,  in  that 
assured  had  falsely  stated  in  her  application 
that  she  had  never  had  pneumonia  or  consump- 
tion, evidence  of  the  medical  examiner  that  he 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


214 


72  SOUTHEASTERN  REPORTER 


(N.  ( \ 


recommended  the  risk,  not  on  her  statement 
that  she  had  never  had  pneumonia  or  consump- 
tion, but  on  his  own  examination  and  diagnosis 
of  her  physical  condition,  was  admissible  as 
some  evidence  that  she  had  never  suffered  from 
pneumonia,  consumption,  or  any  other  serious 
disease. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  G55.*] 

Appeal  from  Superior  Court,  Lenoir  Ck>un- 
ty;    Justice,  Judge. 

Action  by  James  E.  Brock  against  the  Met- 
ropolitan Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Aycock  &  Winston  and  Geo.  V.  Cowper, 
for  appellant.  D.  L.  Ward,  Loftin  &  Daw- 
son, and  McLean,  Varser  &  McLean,  for  ap- 
pellee. 

WALKER,  J.  This  action  was  brought  to 
recover  the  aggregate  amount  of  two  policies 
of  insurance,  one  for  $500  and  the  other  for 
$154,  which  were  issued,  in  July  and  Septem- 
ber, 1908,  by  the  defendant  company  on  the 
life  of  Emma  DaviSy  the  daughter  of  the 
plaintiff.  The  case  was  tried  upon  issues  to 
which  there  was  no  exception,  and  which, 
with  the  answers  thereto,  were  as  follows: 
"(1)  Did  the  insured,  Emma  Davifl,  represent 
in  her  application  for  the  policy  for  $500 
that  she  had  never  had  pneumonia?  An- 
swer: Yes.  (2)  Had  Emma  Dayis  had  pneu- 
monia prior  to  the  filing  of  her  application 
for  the  policy  for  $500?  Answer:  No.  (3) 
Did  the  insured,  Emma  Davis,  represent  in 
her  application  for  the  policy  for  $500  that 
she  had  never  had  consumption?  Answer: 
Yes.  (4)  Had  the  insured,  Emma  Davis, 
prior  to  said  application,  ever  had  consump- 
tion? Ajiswer:  No.  (5)  Did  the  insured, 
Emma  Davis,  in  her  application  for  the  pol- 
icy for.  $500,  represent  that  she  had  not  been 
under  the  care  of  any  other  physician  with- 
in two  years,  for  any  serious  illness,  than 
Dr.  TuU,  for  chills.  May  19,  1908?  Answer: 
Yes.  (6)  Was  the  insured  under  the  care  of 
any  physician  within  two  years,  for  any  seri- 
ous illness,  other  than  Dr.  Tull,  for  chills. 
May  19,  1908?  Answer:  No.  (7)  Did  the 
insured,  in  her  application  for  the  policy  for 
$154,  represent  that  she  had  not  been  at- 
tfflided  by  a  physician  for  any  serious  dis- 
ease or  complaint?  Answer:  Yes.  (8)  Had 
the  insured,  Enuna  Davis,  prior  to  said  ap- 
plication, been  attended  by  any  physician  for 
any  serious  disease  or  complaint?  Answer: 
No.  <9)  What  amount,  if  any,  is  plaintiff 
entitled  to  recover  of  defendant  on  said  poli- 
cies? Answer:  $654,  with  interest  from 
June  9,  1909."  Judgment  was  given  for  the 
plaintiff,  and  defendant  appealed. 

[1]  It  appears  that  in  the  application  for 
the  policy  the  insured  represented  and  stat- 
ed that  she  had  never  had  pneumonia  or 
consumption;  nor  had  she  ever  been  treated 
by  a  physician  for  any  serious  illness.    She 


was  not  able  to  pay  the  pfemium  on  the- 
policy,  or  even  to  take  out  the  policy,  and 
her  father  did  this  for  her,  and  after  her 
death,  as  her  next  of  kin  and  the  beneficiary 
under  the  policy,  he  filed  with  the  company 
a  proof  of  loss,  in  which  he  stated  that  she 
had  an  attack  of  pneumonia.  In  February, 
1906,  prior  to  the  date  of  her  application,  of 
about  three  weeks  duration,  and  had  chills 
and  fevers  occasionally  all  fhe  time.  There 
was  evidence,  we  think,  to  show  that  this 
was  a  mistake,  though  it  must  be  adihitted 
that  the  state  of  the  entire  evidence  was 
such  as  to  justify  the  claim  of  the  defend- 
ant's counsel  that  It  preponderated  in  his  fa- 
vor. But  we  are  not  permitted  to  interfere 
with  verdicts,  by  determining  with  whom 
the  mere  weight  of  the  evidence  lies.  If 
there  is  any  testimony  fit  for  the  jury  to 
consider  upon  the  issue  made  by  the  plead- 
ings, we  must  abide  by  the  verdict,  and  con- 
sider and  decide  only  upon  questions  or  in- 
ferences of  law.  The  court  charged  the  jury, 
substantially,  with  reference  to  the  state- 
ment of  the  plaintiff  in  the  proof  of  loss,  or 
in  what  is  called  in  the  case  his  written 
claim  for  the  insurance,  that  it  was  prima 
facie  evidence  of  the  fact  that  the  deceased 
had  pneumonia  in  1906,  and  was  otherwise 
ill,  as  stated,  but  that  it  devolved  upon  the 
plaintiff  to  satisfy  them,  upon  all  the  evi- 
dence, that  she  did  not  have  pneumonia  prior 
to  the  date  of  her  application.  The  defend- 
ant's counsel,  in  their  able  and  learned  brief, 
state  that  '*it  was  around  this  point  that  the 
battle  waged  from  the  beginning  to  the  end 
of  the  case.'*  They  requested  the  court  to 
charge  that  there  was  not  sufiicient  evidence 
to  rebut  this  prima  fade  case  made  by  the 
statement  of  the  plaintiff  in  the  application. 
Assuming,,  for  the  sake  of  discussion,  that 
the  judge  laid  down  a  correct  rule  of  law, 
as  to  the  force  and  effect  of  plaintiff's  state- 
ment in  the  proof  of  loss,  as  to  the  deceased 
having  had  pneumonia — and  we  do  not  mean 
to  question  it  in  the  least—- we  yet  are  of  the 
opinion  that  there  was  evidence  to  rebut  or 
overthrow  the  prima  facie  case  thus  raised. 
There  was  testimony,  for  example^  which 
tended  to  show  that  the  plaintiff  was  mis- 
taken, and  was  speaking  from  hearsay,  and 
not  from  his  personal  knowledge,  when  he 
made  the  statement,  besides  other  competent 
and  sufficient  proof  that  the  insured  had  not 
been  a  victim  of  pneumonia  or  consumption, 
or  any  other  serious  malady. 

[2]  The  case,  in  this  respect,  was  fairly 
submitted  to  the  jury  by  Judge  Justice,  with 
his  accustomed  lucidity  and  accuracy  in  stat- 
ing legal  principles,  as  applied  to  the  essen- 
tial facts  of  a  case;  and,  moreover,  in  this 
particular  instance,  the  charge  of  his  honor, 
if  anything,  placed  the  burden  a  shade  too 
much  upon  the  plaintiff ;  for  where  a  prima 
facie  case  is  established  by  the  proof  of  a 
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single  fact,  or  a  series  or  ooncatenation  of 
facts  (a  cbaln  of  evidence,  as  we  call  It),  It 
Is,  at  last,  as  we  will  see  has  been  said  by 
the  Supreme  Court  of  the  United  States, 
only  proof,  though  It  may  be  strong,  of  the 
ultimate  fact  or  facts  to  be  shown,  as  neces- 
sary to  the  party's  recovery  or  success.  It  Is 
not  conclusive,  but  must  be  submitted  to  the 
Jury,  either  by  itself  or  along  with  the  other 
evidence,  for  them  to  find  the  ultimate,  final, 
and  constituent  facts  which,  in  law,  are  the 
true  basis  of  recovery,  whether  by  plaintiff 
or  defendant.  In  other  words,  and  to  make 
this  doctrine  dearer,  if  possible,  the  prima 
facie  case  is  only  evidence,  stronger,  to  be 
sure,  than  ordinary  proof,  and  the  party 
against  whom  It  Is  raised  by  the  law  Is  not 
bound  to  overthrow  it,  and  prove  the  con- 
trary by  the  greater  weight  of  evidence;  but 
if  he  falls  to  Introduce  proof  to  overcome  it 
he  merely  takes  the  chance  of  an  adverse 
verdict,  and  this  Is  practically  the  full  force 
and  effect  given  by  the  law  to  this  prima 
facie  case.  He  is  entitled  to  go  to  the  Jury 
upon  it  and  to  combat  it,  as  being  insuffi- 
cient proof  of  the  ultimate  fact  under  the 
circumstances  of  the  case ;  but  he  takes  the 
risk  in  so  doing,  instead  of  Introducing  evi- 
denca  We  believe  this  is  thoroughly  in  ac* 
cord  with  our  authorities. 

In  Sbepard  v.  Telegraph  Co.,  143  N.  C. 
244,  55  S.  E.  704,  118  Am.  SL  Rep.  796»  the 
present  Chief  Justice,  dtlng  Board  of  Edu- 
cation V.  Makely,  139  N.  C.  35,  51  S.  E.  786, 
and  adopting  as  a  correct  statement  of  the 
law  what  is  quoted  in  that  case  from  1  El- 
liott on  Evidence,  §  139  (not  only  a  standard 
work,  bat  one  of  the  best  we  have  on  the 
law  of  evidence),  said;  "The  burden  of  the 
issue — that  is,  the  burden  of  proof — In  the 
sense  of  ultimately  proving  or  establishing 
the  issue  or  case  of  the  party  upon  whom 
such  burden  rests,  as  distinguished  from  the 
burden  or  duty  of  going  forward  and  pro- 
ducing evidence,  never  shifts;  but  the  bur- 
den or  duty  or  proceeding  or  going  forward 
often  does  shift  from  one  party  to  the  other, 
and  sometimes  back  again.  Thus,  when  the 
actor  has  gone  forward  and  made  a  prima 
facie  case,  the  other  party  is  compelled  In 
turn  to  go  forward  or  lose  his  case,  and  in 
this  sense  the  burden  shifts  to  him.  So  the 
burden  of  going  forward  may,  as  to  some 
particular  matter,  shift  again  to  the  first 
party  in  response  to  the  call  of  a  prima  facie 
case  or  presumption  In  favor  of  the  second 
party.  But  the  party  who  has  not  the  bur- 
den of  the  issue  is  not  bound  to  disprove  the 
actor's  case  by  a  preponderance  of  the  evi- 
dence; for  the  actor  must  fail,  if,  upon  the 
whole  evidence,  he  does  not  have  a  prepon- 
derance, no  matter  whether  it  is  because  the 
weight  of  evidence  is  with  the  other  party, 
or  because  the  scales  are  equally  balanced.'* 
The  Chief  Justice,  in  commenting  upon  this 
rule,  stated  the  law  of  this  state  thus:  *'The 
burden  of  the  issue  as  to  negligence  was  up- 


on the  plaintiff.  If  no  evidence  had  been 
offered  in  rebuttal,  the  court  might  have 
told  the  Jury  that  if  they  believed  the  evi- 
dence to  answer  that  issue,  'Yes.'  But,  when 
evidence  was  offered  in  rebuttal,  It  was  not 
incumbent  upon  the  defendant  to  prove  it 
by  a  preponderance  of  testimony;  but  upon 
all  the  testimony  it  was  the  duty  of  the 
plaintiff  to  satisfy  the  Jury  by  a  preponder- 
ance of  the  evidence  that  the  defendant  was 
guilty  of  negligence.'*  This  agrees  with 
what  was  said  in  Womble  v.  Grocery  Co., 
135  N.  C.  474,  47  S.  E.  493,  and  Stewart  v. 
Carpet  Co.,  138  N.  C.  66,  50  S.  E.  562,  and 
Winslow  V.  Hardwood  Co.,  147  N.  C.  277, 
60  S.  E.  1130,  except  in  this:  That  the  Jury 
must  be  satisfied  upon  the  prima  facie  case 
of  the  right  to  a  verdict  So  in  this  case  the 
Judge  might  well  have  submitted  the  prima 
facie  case  alone  to  the  Jury,  if  there  had 
been  no  other  evidence,  for  their  considera- 
tion, and  still  he  should  have  charged  them 
that  it  is  not  conclusive^  but  they  must  say 
whether  it  is  really  according  to  the  truth 
of  the  matter;  or,  to  adopt  the  idea  as  ex- 
pressed by  the  Supreme  Court  of  the  United 
States,  a  prima  facie  case  is,  at  the  most, 
merely  sufficient  proof  to  establish  the  fact, 
and  if  not  rebutted  it  remains  sufficient,  but 
is  not  conclusive.  In  the  recent  case  of  Bal- 
ley  V.  State  of  Alabama,  219  U.  S.  219,  31 
Sup.  Ct  145,  55  L.  £XL  191,  the  cdurt  says: 
"Prima  facie  evidence  is  suffident  evidence 
to  outweigh  the  presumption  of  innocence, 
and,  if  not  met  by  opposing  evidence,  to  sup- 
port a  verdict  of  guilty.  'It  is  such  as,  in 
Judgment  of  law.  Is  sufficient  to  establ&h  the 
fact,  and,  if  not  rebutted,  remains  sufficient 
for  the  purpose.' "  But  the  court  also  held 
that  prima  facie  evidence  Is  at  last  only  some 
evidence  of  the  main  facts,  suffident,  it  Is 
true,  to  support  a  verdict,  but  not  absolutely 
controlling  upon  the  Jury,  who  may  convict 
or  not  upon  it,  as  they  may  see  fit,  or  who, 
in  a  dvil  case,  may  find  a  verdict  in  accord- 
ance with  it,  or,  by  disregarding  it  as  being 
insufficient  to  convince  them,  may  return  the 
opposite  verdict  And  so,  in  BaUey  v.  State, 
161  Ala.  at  page  78,'  49  South,  at  page  887 
(same  case),  the  court  says:  "It  must  be 
borne  in  mind  that  the  rule  of  evidence  fixed 
by  the  statute  does  not  make  it  the  duty  of 
the  Jury  to  convict  on  the  evidence  referred 
to  in  the  enactment,  if  imrebutted,  whether 
satisfied  thereby  of  the  guilt  of  the  accused 
beyond  a  reasonable  doubt  or  not  On  the 
contrary,  with  such  evidence  before  them, 
the  Jury  are  still  left  free  to  find  the  ac- 
cused guilty  or  not  guilty,  according  as  they 
may  be  satisfied  of  his  guilt,  or  not,  by  the 
whole  evidence." 

[3]  It  was  objected  and  argued  by  defend- 
ant's counsel  that  the  court  had  permitted 
nonexpert  witnesses  for  the  plaintiff  to  tes- 
tify that  the  deceased  had  never  had  pneu- 
monia; but  we  do  not  think  their  negative 
testimony  can  bear  this  construction.    They 
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merely  said,  as  we  understand  them,  that 
they  did  not  know  whether  or  not  she  had 
sufifered  from  this  disease.  They  did  not 
profess  to  say,  or  to  give  a  medical  opinion, 
upon  facts  known  to  them  or  otherwise,  as 
to  whether  she  had  pneumonia.  A  fair  inter- 
pretation of  what  they  said  would  lead  us  to 
the  inference  that  they  simply  had  not  heard 
of  any  such  thing. 

[4]  The  testimony  of  Dr.  Pollock,  the  med- 
ical examiner  of  the  company,  that  he  rec- 
ommended the  risk,  not  upon  her  statement 
that  she  had  never  had  pneumonia  or  con- 
sumption, but  upon  his  own  examination  and 
diagnosis  of  her  physical  condition,  was 
clearly  comi>etent  Of  course,  as  contended 
by  defendant's  counsel,  the  question  was, 
not  whether  the  medical  examiner  was  in- 
fluenced in  giving  his  certificate  of  her  phys- 
ical soundness  by  any  statement  she  had 
made,  but  rather  whether  the  defendant 
was  induced  thereby  to  issue  the  policy,  or 
to  enter  into  the  contract  of  insurance  with 
her;  and  his  testimony  was  competent  and 
relevant  in  this  view  to  rebut  the  allegation 
that  she  had  ever  actually  been  afflicted  with 
the  diseases  mentioned,  for  he  stated,  also, 
that  she  had  not  been  so  affected,  and  the 
very  fact  that  he  examined  and  "passed  her," 
in  view  of  the  questions  asked  in  the  appli- 
cation, was  some  evidence,  under  all  the  cir- 
cumstances of  this  case,  that  she  had  never 
suffered  from  pneumonia  or  consumption,  or 
any  other  serious  disease.  We  have  found 
no  error  in  the  trial. 

No  error. 

* 

(15(5  N.  C.  144) 

SHERROD  V.  MAYO  et  al. 

(Supreme  Ck>art  of  North  Carolina.    Oct.  4, 

1911.) 

1.  Partnership  (8  246*)— Firm  Real  EJstatb 
—Rights  of  Surviving  Partners. 

Partners  may,  in  the  articles  of  copartner- 
ship, provide  that  firm  real  estate  may  be 
treated  as  personalty,  and  sold  by  the  surviving 
partner  for  the  settlement  of  the  firm  affairs. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  519-523 ;    Dec  Dig.  §  246.^] 

2.  Partnership  (8  246*)— Firm  Real  Estate 
—Rights  of  Surviving  Partner. 

Where  real  estate  is  purchased  with  firm 
funds,  for  finn  purposes,  a  i>artner*s  share 
therein  on  his  death  descends  to  his  heirs  as 
realty,  in  the  absence  of  any  stipulation  in  the 
articles  of  copartnership  providing  that  the 
realty  may  be  treated  as  personalty,  and  in 
the  absence  of  firm  debts. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §§  519-523 ;    Dec  Dig.  §  246.*] 

3.  Partnership  (i  246*)— B*irm  Real  Estate 
—Rights  of  Surviving  Partner. 

Where  a  partner  in  a  firm  purchased  real 
estate  with  firm  funds,  for  firm  purposes,  and 
conveyed  his  interest  therein  to  a  son,  the  son, 
on  the  partner's  death,  was  entitled  to  the  part- 
ner's share  of  the  land  after  the  payment  of 
firm  debts,  in  the  absence  of  any  stipulation  in 
the  articles  of  copartnership  that  real  estate 
should    be   treated   as  personalty,   and   sold   by 


the  surviving  partner  for  the  settlement  of  the 
firm  affairs. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  519-523 ;    Dec  Dig.  §  246w»] 

Defendant's  Appeal. 

4.  Partnership   (§  245*)— Firm  Personalty 
—Rights  of  Surviving  Partner. 

The  surviving  partner  has  the  right  to 
close  up  the  firm  affairs,  reduce  the  personalty 
to  cash,  and,  under  Revisal  1905,  §  1579,  the 
title  to  the  personalty  Tests  in  him.  and  not  in 
the  personal  representative  of  tne  deceased 
partner. 

[Ed.  Note.— For  other  cases,  see  Partnership^ 
Cent.  Dig.  §§  514-518;    Dec  Dig.  i  245.*] 


5.  Partnership  (§  227*)— Firm  Interests— 
Sale  bt  Partner— Rights  of  Purchaser. 
A  buyer  of  a  partner's  share  in  the  firm 
takes  only  the  partner's  interest,  which  is  his 
share  of  the  surplus  remaining  after  payment 
of  debts  and  the  settlement  of  accounts  between 
the  partners :  and  where  such  partner's  interest 
has  no  pecuniary  value  the  buyer  takes  nothing. 

[Fd.  Note — For  other  cases,  see  Partnership, 
Dec  Dig.  §  227.»] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;   Geo.  W.  Ward,  Judge. 

Action  by  W.  L.  Sherrod,  surviving  part» 
ner  of  J.  W.  Sherrod  &  Bro.,  against  N.  X 
Mayo,  administrator  of  J.  W.  Sherrod,  de- 
ceased, and  another.  From  a  Judgment  for 
plaintiff,  granting  insufi^cient  relief,  both  par- 
ties appeal.    Affirmed. 

This  is  a  civil  action,  brought  by  the 
plaintiff  as  surviving  partner,  against  the 
administrator  and  the  heir  at  law  and  son 
of  John  W.  Sherrod,  for  a  settlement  of 
the  copartnership  estate,  which  consisted 
of  a  large  number  of  tracts  of  land  and 
a  large  quantity  of  personal  property,  used 
principally  in  farming  operations.  The 
plaintiff  asked  to  be  put  in  possession  of 
all  the  lands  and  personal  property  belong- 
ing to  the  copartnership,  some  of  which 
was  in  the  possession  of  defendants,  claim- 
ing the  right  to  sell  loth  lands  and  person- 
al property  as  surviving  partner,  for  the 
purpose  of  settling  up  the  partnership.  It 
is  admitted  that  there  are  no  copartnership 
debts  outstanding  due  third  parties.  The 
cause  was  heard  upon  the  pleadings  and 
affidavits. 

Upon  the  pleadings,  affidavits,  and  ad- 
mitted facts,  plaintiff  asked  (1)  that  the 
plaintiff  be  decreed  entitled  to  the  posses- 
sion of  the  entire  partnership  property,  both 
real  and  personal;  (2)  that  the  defendants  be 
restrained  from  interfering  in  any  way  with 
the  plaintiff  in  custody,  control,  or  manage- 
ment of  the  partnership  property;  (3)  if  the 
plaintiff  is  not  entitled  to  a  decree  adjudging 
him  the  owner  and  entitled  to  the  entire  prop- 
erty of  the  partnership,  for  the  purpose  of 
winding  up  and  settling  the  same,  then  that  a 
receiver  be  appointed  to  take  charge  of  the 
entire  partnership  property,  and  wind  up 
and  settle  the  partnership  affairs  under  the 
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order  of  this  court;    (4)  for  reference  and 
statement  of  account  between  the  parties. 

His  honor  ordered  a  reference  to  state 
the  copartnership  account  since  the  last 
settlement  admitted  to  have  been  made 
between  the  partners  in  1904;  decreed  that 
plaintiff,  as  surviving  partner,  is  entitled 
to  possession  of  the  personal  property,  for 
the  purpose  of  selling  it  and  administer- 
ing the  same;  and  the  court  further  de- 
creed: "The  motion  of  the  plaintiff  that  he 
be  placed  In  possession  of  that  part  of  the 
real  estate,  which  is  above  described  as  being 
in  Edgecombe  and  Nash  counties,  as  surviv- 
ing partner,  is  denied.*' 

The  facts  with  respect  to  the  real  estate, 
are  not  in  dispute,  and  are  as  follows:  ''(1) 
The  lands  described  in  the  complaint,  how- 
ever conveyed  in  the  deeds,  were  bought  by 
J.  P.  W.  Sherrod  &  Bro.  with  partnership 
funds.  (2)  It  is  also  not  in  dispute,  but  is 
really  admitted,  and  the  court  so  finds, 
that  there  is  sufficient  personal  property 
on  hand,  when  sold  and  the  proceeds  col- 
lected, to  pay  every  debt  owing  by  J.  W. 
Sherrod  &  Bro.,  including  the  debt  ov^ng 
each  member  of  the  firm  by  the  firm.  The 
court  further  finds  that  the  only  debts  there 
are  owing  by  the  firm  of  J.  W.  Sherrod  &  Bro. 
are  the  debts  owing  to  the  members  of  said 
firm.  (3)  That  on  the  12th  day  of  September. 
1904,  J.  W.  Sherrod,  deceased  partner  of  J. 
W.  Sherrod  &  Bro.,  executed  and  delivered 
deed  for  all  of  his  rights,  title,  and  interest  in 
the  farms  in  Edgecombe  county,  known  as 
Pittman  place,  Cutchln  place,  Pippen  place, 
and  Watkins  place,  and  all  his  interest  in 
the  personal  property  on  each  of  said  farms, 
to  defendant  John  M.  Sherrod.  That  said 
deed   was   registered    in    Edgecomb    county 

on  the day  of  April,  1910.    That  the 

plaintiff  in  this  cause  had  no  knowledge  or 
information  as  to  the  execution  or  delivery 
of  said  deed  until  after  the  institution  of 
this  suit,  and  shortly  prior  to  the  April 
term,  1911,  of  Edgecombe  court.  (4)  It  thus 
being  a  fact  that  it  will  take  none  of  the 
real  estate,  under  any  circumstances,  to 
settle  any  of  the  indebtedness  or  expenses 
incurred  in  winding  up  the  estate,  but  that 
it  would  go  entirely  to  the  partners  and 
their  heirs,  as  tenants  in  common,  the 
court  is  of  opinion  that  it  ought  not  to  go 
into  the  hands  of  the  surviving  partner  as 
such,  and  that  he  is  not  entitled  to  the 
possession  of  same  as  such  surviving  part- 
ner, nor  ought  he  to  be  permitted  to  sell 
the  real  estate  as  such  surviving  partner 
for  partition,  but  that  the  said  surviving 
partner  and  heirs  at  law  of  the  deceased 
partner  are  tenants  in  common,  and  either 
has  a  right  to  insist  upon  partition  of  the 
land  in  kind.  Whereupon  It  is  ordered 
that  the  motion  of  the  plaintiff  that  he  be 
put  in  possession  of  said  lands  as  surviving 
partner  is  denied." 

To  80  much  of  the  order  as  denied  the 
Tight  of  the  plaintiff  to  take  possession  and 


sell   all   the  real   estate  of  the   copartner- 
ship, tne  plaintiff  excepts  and  appeals. 

W.  J.  Sherrod,  G.  H.  A.  Gilliam,  and  Jus- 
tice &  Broadhurst,  for  plaintiff.  G.  M.  T. 
Fountain  &  Son  and  Bunn  &  Spruill,  for  de- 
fendants. 

BROWN,  J.  It  is  the  doctrine  of  the 
English  courts  that,  as  between  partners 
and  their  heirs  and  representatives,  for  the 
purposes  of  the  copartnership,  real  estate 
will  be  treated  as  personalty,  if  the  part- 
ners have  by  the  articles  of  copartnership 
so  treated  it  and  impressed  upon  it  the 
character  of  personalty. 

[1]  There  is  no  doubt  that  in  this  coun- 
try, copartners  may,  by  articles  of  copart- 
nership, provide  that  the. firm's  real  estate 
may  be  treated  as  personalty,  and  sold  by 
the  surviving  partner  for  the  settlement  of 
the   copartnership. 

[2]  In  the  absence'  of  any  such  stipula- 
tion, it  was  a  vexed  question  for  a  long 
time  whether,  after  the  dissolution  of  the 
firm  by  the  death  of  one  of  the  members, 
the  debts  being  paid,  the  share  of  the  de- 
ceased partner  should  be  treated  as  person- 
alty, and  pass  to  the  surviving  partner  for 
the  settlement  of  the  copartnership,  or  de- 
scend to  his  heirs  at  law  as  real  estate. 

Judge  Story  refers  to  the  great  diversity 
of  Juridical  opinion  upon  this  subject  The 
question  was  considered  by  this  court  in 
Summey  v.  Patton,  60  N.  C.  601,  86  Am. 
Dec.  451,  and  it  was  then  decided  that, 
"where  land  is  purchased  by  partnership, 
with  partnership  funds,  and  used  for  part- 
nership purposes,  upon  dissolution  of  the 
firm  by  the  death  of  one  of  the  partners, 
his  share  of  the  land  descends  to  his  heir 
at  law  as  real  estate,  and  does  not  pass 
to  his  representative  as  personalty,  in  the 
absence  of  any  agreement  in  the  articles 
of  copartnership."  This  case  was  approved 
and  followed  in  Stroud  v.  Stroud,  61  N.  O. 
525,  where  it  is  held  that  real  estate  be- 
longing to  a  copartnership  is  subject  to 
dower  of  the  widow  of  a  deceased  partner, 
subject,  of  course,  to  the  payment  of  the 
partnership  debts,  in  the  absence  of  any 
provision  to  the  contrary  in  the  articles  of 
copartnership.  Patton  v.  Patton,  60  N.  C. 
572,  86  Am.  Dec.  448.  These  cases  are  all 
cited  and  approved  in  Mendenhall  v.  Ben- 
bow,  84  N.  C  650.  These  decisions  have 
settled  the  question  in  this  state,  and  they 
are  in  accord  with  the  great  weight  of  au- 
thority  in  this  country. 

In  the  case  of  Shearer  v.  Shearer,  98 
Mass.  107,  the  subject  is  elaborately  dis- 
cussed, and  what  is  regarded  as  the  Amer- 
ican rule  is  embodied  in  the  opinion,  the 
substance  of  which  is  that  the  change  of 
character  of  real  to  personal  estate  is 
worked,  if  at  all,  only  for  the  purpose  of 
adjusting  and  settling  the  affairs  of  the 
partnership,  and  when  the  debts  are  paid 
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the  Interest  of  the  deceased  partner  will 
descend  to  his  heirs. 

The  following  authorities  support  the  de- 
cisions of  this  court:  George  on  Partner- 
ship, pp.  126,  127;  Story  on  Partnership,  S 
92,  p.  146;  Way  r.  Stebblns,  47  Mich.  297, 
11  N.  W.  166;  in  which  it  is  said:  ''Part- 
nership lands  are  to  be  equally  divided 
among  survivors  and  the  heirs  of  a  de- 
ceased partner,  when  there  are  no  partner- 
ship debts  to  be  satisfied.'*  Foster's  Ap- 
peal,  74  Pa.  392,  15  Am.  Rep.  553;  Yeat- 
man  v.  Woods,  6  Yerg.  (Tenn.)  20,  27  Am. 
Dec.  452,  and  note  454;  notes  to  86  Am. 
!Dec.  454. 

So  it  has  been  held  that  upon  the  dissol- 
ution of  a  firm  real  estate  may  be  divided 
by  compulsory  partition,  when  it  is  shown 
that  it  is  not  required  to  satisfy  the  lia- 
bility'of  the  partnership.  Pepper  v.  Pep- 
per, 24  111.  App.  316;  Strong  v.  Lord,  107 
111.  25;  Lang  v.  Waring,  25  Ala.  625,  60 
Am.  Dec.  533;  Shearer  v.  Shearer,  98  Mass. 
107;  Scruggs  v.  Blair,  44  Miss.  406;  note 
to  27  L.  R.  A.  353. 

[3]  The  fact  that  the  son  and  heir  of 
the  deceased  partner  claims  his  father's 
interest  In  a  portion  of  the  lands  by  deed, 
instead  of  inheritance,  makes  no  difference. 
He  is  entitled  to  the  deceased  partner's 
share  of  the  land  after  the  debts  are  paid, 
whether  he  -takes  by  purchase  or  by  de- 
scent Wells  V.  Mitchell,  23  N.  a  489,  35 
Am.  Dec.  757. 

The   Judgment   Is   affirmed. 

Defendant's  Appeal. 

[4]  The  defendants  excepted  to  so  much 
of  the  Judgment  of  the  superior  court  as 
required  the  surrender  by  them  to  plain- 
tiff as  surviving  partner,  of  the  personal 
property  in  their  possession  belonging  to 
the  copartnership.  It  is  well  settled  that 
the  surviving  copartner  has  the  closing  up 
of  the  partnership  affairs,  the  reduction  of 
its  personal  property  to  cash,  and  the  set- 
tlement of  the  partnership  affairs.  George 
on  Partnership,  page  135.  The  reasons 
which  in  this  country  are  regarded  as  suf- 
ficient to  forbid  the  sale  of  real  estate,  ex- 
cept when  necessary  to  pay  the  debts  of 
the  copartnership,  or  for  Its  proper  set- 
tlement, do  not  apply  to  personalty.  The 
title  to  that  vests  at  once  in  the  survivor, 
and  not  in  the  personal  representative  of 
the  deceased  partner,  and  he  is  entitled  to 
its  possession.  Revisal,  §  1579;  Walker  v. 
Miller,  139  N.  C.  448,  52  tS.  E.  125,  1  L.  R. 
A.  (N.  S.)  157,  111  Am.  St.  Rep.  805;  Welsel 
V.  Cobb,  114  N.  C.  22,  18  S.  E  943;  Hodgin 
V.  Bank,  128  N.  C.  110.  38  S.  B.  294. 

[5]  Purchasers  of  the  share  of  an  In- 
dividual partner  can  only  take  his  interest. 
That  interest,  and  not  a  share  of  the  part- 
nership personal  effects.  Is  sold,  and  it  con- 
sists of  the  vendor's  share  of  the  surplus 


which  remains  after  payment  of  the  part- 
nership debts  and  the  settlement  of  ac- 
counts between  the  partners;  and  if,  upon 
the  winding  up  of  the  firm,  the  transfer- 
ring partner's  Interest  has  no  pecuniary 
value,  the  transferee  takes  nothing  by  his 
transfer.  Cyc,  vol.  30,  p.  458;  Daniel  v. 
Growell,  125  N.  G.  519,  34  S.  E.  684;  Ross 
V.  Henderson,  77  N.  G.  170. 
The  judgment   Is  affirmed. 


(156  N.  C.  166) 

MORSE  &  RODGERS,  Inc.,  v.  SGHULTZ. 

(Supreme   Gourt  of  North   Carolina.     Oct  4, 

1911.) 


1.  Husband  and  Wife  (§  232*)  —  Married 
w^oman  gon  ducting  business  in  own 
Name— Liability  of  Husband— Burden  of 
Proof.  . 

A  seller  shipping  goods  to  a  married  woman 
conducting  business  in  her  own  name,  and  dis- 
playing at  her  place  of  business  a  sign  in  con- 
formity with  Revisal  1905,  §  2118.  has  the  bur- 
den of  proving,  to  hold  the  Imsband  liable,  that 
he,  by  false  representations  relied  on  by  th'e 
seller,  had  imposed  on  the  seller  or  his  agent 
as  being  the  buyer,  and  that  he,  and  not  his 
wife,  was  the  real  debtor. 

[£d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  §  232.*] 

2.  Trial  (§  253*)— Instructions— Ignoring 
Testimony. 

Where,  in  an  action  against  a  husband  for 
goods  sold  to  his  wife,  conducting  business  in 
her  own  name,  in  conformity  with  Revisal  1905, 
§  2118,  the  agent  effecting  the  sale  testified  that 
he  dealt  with  the  husband,  who  was  in  sole  con> 
trol  of  the  store,  and  negotiated  the  trade,  and 
believed  that  he  was  the  proprietor  of  the  busi- 
ness, that  after  the  sale  he  advised  the  seller 
not  to  ship  the  goods,  but  that  the  seller  shipped 
them,  and  the  husband  testified  that  more  than 
five  months  before  the  order  was  taken  he  had 
personally  informed  the  seller  that  he  was  only 
a  buyer  for  his  wife,  to  whom  the  goods  were 
billed  and  shipped,  a  charge  that,  unless  the 
husband  at  the  time  of  the  purchase  told  the 
agent  of  his  agency  for  his  wife,  or  unless  the 
agent  ascertained  the  fact,  the  husband  was 
personally  liable  was  objectionable,  as  ignoring 
the  husband's  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §§  613-623;    Dec  Dig.  |  253.  •] 

Appeal  from  Superior  Gourt,  Nash  Goun- 
ty;   Ward,  Judge. 

Action  by  Morse  &  Rodgers,  Incori)orated, 
against  Louis  Schultz.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Glvil  action  to  recover  $341,  with  Interest 
from  October  4,  1909,  as  the  contract  price 
of  goods  sold  and  delivered.  The  Jury  ren- 
dered verdict  as  follows:  '*Is  defendant  in- 
debted to  plaintiff  as  alleged  In  the  com- 
plaint, and,  if  so,  in  what  amount?  Answer: 
Yes;  $341,  with  Interest  from  October  4, 
1909.*'  Judgment  on  the  verdict,  and  de- 
fendant excepted  and  appealed. 

T.  T.  Thome,  for  appellant.  B.  B.  Gran- 
tham, for  appellee. 


•For  otli«r 
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HOKE,  J.  On  the  trial  and  after  the  jury 
was  impaneled,  admissions  were  made  as 
follows:  "It  was  admitted,  for  the  purposes 
of  the  trial,  that  on  September  4,  1909,  the 
time  when  the  goods  were  sold  for  the  pnr« 
chase  price  for  which  the  suit  was  brought, 
that  the  goods  were  billed  out  to  and  shipped 
to  M.  Schultz,  the  wife  of  the  defendant, 
who  at  that  time  was  conducting  business 
in  her  own  name,  and  who  had  conspicuously 
displayed  at  her  place  of  business  a  sign  in 
conformity  with  section  2118,  Rerlsal  1905. 
It  was  further  admitted  that  the  goods  ship- 
ped and  amounting  to  $341.50  had  not  been 
paid  for."  Evidence  was  then  offered,  on  the 
part  of  plaintiff,  tending. to  show  that  in 
April,  1909,  at  Rocky  Mount,  N.  C,  the  place 
of  business  of  M.  Schultz,  plaintiff  sold  the 
goods  to  defendant,  for  delivery  in  Septem- 
ber following.  That  the  sale  was  made,  and 
credit  given  to  defendant,  personally,  under 
the  impression  that  defendant  himself  was 
the  M.  Schultz  to  whom  the  goods  were  aft- 
erwards shipped,  and  that  this  impression 
was  caused  by  representations  of  the  defend- 
ant, as  Inducements  to  the  trade,  reasonably 
relied  upon  by  plaintiff  company.  C.  C.  Al- 
corn, a  witness  for  plaintiff,  testified  that  be 
was  the  agent  who  effected  the  sale.  That  he 
dealt  with  defendant  and  sold  the  goods  un- 
der the  impression  that  he  was  the  proprietor 
of  the  business,  and  that  his  name  was  M. 
Schultz.  That  he  did  not  observe  the  sign  re- 
ferred to  in  the  admission,  but  defendant 
alone  was  there,  in  apparent  charge  and 
control  of  the  store,  and  negotiated  the  trade. 
That  plaintiff  thought  defendant's  name  was 
Max,  called  him  Maz«  and  billed  the  goods 
to  Max,  but  stated  further  that  defendant 
rubbed  the  name  out  and  substituted  M. 
Schultz.  This  witness  further  stated  that  he 
knew  defendant's  wife  was  named  Mamie. 
The  deposition  of  Arthur  Pattison,  vice  presi- 
dent and  one  of  the  managers  of  plaintiff 
company,  was  then  offered  In  evidence,  in 
which  it  was  stated,  among  other  things,  that 
in  November,  1906,  defendant  was  in  plain- 
tiff's place  of  business  in  New  York,  and 
r^resented  that  he  was  named  M.  Schultz, 
and  the  proprietor  of  this  business,  and 
bought  a  bill  of  goods  in  that  name,  which 
were  paid  for,  and  that  the  present  bill  was 
sold  under  the  impression  so  caused  that  the 
sale  was  being  made  to  defendant,  etc.  De- 
fendant, a  witness  in  his  own  behalf,  denied 
that  he  had  represented  himself  to  be  M. 
Schultz,  said  that  the  salesman,  Alcorn,  knew 
that  defendant's  name  was  Louis,  and  was 
folly  aware  of  the  fact  that  the  business  be- 
longed to  his  wife,  and  was  conducted  in  her 
name  of  M.  Schultz.  He  denied  further  that 
he  had  represented  himself,  in  New  York,  to 


be  M.  Schultz,  the  proprietor  of  the  business, 
but  that  he  had  then  told  plaintiff's  officers 
that  he  was  only  a  buyer  for  the  firm.  On 
this  and  other  relevant  testimony,  the  court 
charged  the  jury:  ^'That  unless  the  defend* 
ant,  at  the  time  of  making  the  bill  for  which 
the  suit  was  brought,  told  the  witness,  Al- 
corn, that  he  was  the  agent  of  M.  Schultz,  or 
unless  the  witness  ascertained  such  fact  from 
the  sign  displayed  in  accordance  with  section 
211S  of  the  Revisal,  at  M.  Schultz's  place  of 
busiuess,  or  by  some  other  reasonable  means 
such  fact  was  made  known  to  Alcorn  at  or 
before  the  time  of  making  the  sale,  then  the 
defendant  would  be  personally  liable  for  the 
plaintiff's  account,  and  the  Jury  should  so  an- 
swer the  issue;*'  and  we  are  of  opinion  that 
this  was  not  a  correct  role  to  guide  the  Jury 
in  their  determination  of  the  issue. 

[1,  2]  The  plaintiff,  at  the  beginning  of  the 
trial,  had  admitted  that  the  goods  had  been 
billed  out  and  shipped  to  M.  Schultz,  the  wife 
of  defendant,  who  was  there  conducting  the 
business  in  her  own  name,  and  in  the  pres- 
ence of  this  admission,  and  on  general  prin- 
ciples, if  plaintiff  sought  to  charge  defendant 
personally,  whose  name  was  Louis  Schultz. 
the  burden  was  on  the  company  to  show  that 
the  present  defendant,  by  false  repref^enta- 
tions,  reasonably  relied  upon  by  them,  had 
Imposed  himself  upon  the  company  or  its 
agent  as  being  M.  Schultz,  and  that  he,  and 
not  M.  Schultz,  was  the  real  debtor;  and  the 
charge  in  question,  duly  excepted  to,  erro- 
neously places  on  defendant  the  burden  of  ex- 
cusing himself,  thereby  assuming  that  essen- 
tial portions  of  plaintiff's  evidence  should  be 
accepted  as  true;  and  is  further  objectionable 
in  restricting  the  Jury  to  what  took  place  be- 
tween the  defendant  and  the  salesman,  Al- 
corn, thereby  ignoring  the  testimony  of  de- 
fendant to  the  effect  that,  on  the  November 
previous,  not  more  than  five  months  before 
this  order  was  taken,  he  had  personally  in- 
formed the  owners  and  managers  of  plaintiff 
company  tnat  he  was  only  a  buyer  for  M. 
Schultz,  to  whom  the  goods  were  billed  and 
shipped.  This  objection  is  emphasized  by 
the  fact  that  the  witness,  Alcorn,  in  his  testi- 
mony, further  stated  that  after  negotiating 
the  sale,  when  he  went  back  to  New  York,  he 
advised  the  house  not  to  ship  the  goods, 
showing  that,  in  completing  the  sale,  the 
management  acted  to  some  extent  on  their 
own  knowledge  of  conditions,  and  were  not 
influenced  altogether  by  the  account  this  wit- 
ness may  have  given  them.  There  is  error 
which  entitles  defendant  to  have  the  cause 
tried  before  another  Jury,  and  it  is  so  or- 
dered. 

New  trial. 
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In  re  SAVILLE. 


(Supreme  Crourt  of  North  Ca:i*oIina.     Oct  4, 

1911.) 

L   EtKECUTOBS   AND  ADMINISTRATORS   (§   17*)— 

RiQHT   TO   AppoiNTiiBNT— Renunciation— 

Under  Revisal  1905»  i  3,  subd.  2,  providing 
that,  where  there  ia  no  husband  or  widow,  the 
clerk  shall  appoint  at  his  discretion  one  or  more 
of  the  next  of  kin  of  equal  degree,  a  person 
recommended  by  the  eldest  of  four  children  may 
be  appointed  administrator  where  all  the  chil- 
dren have  renounced  the  right  to  act  as  ad- 
ministrator, though  the  other  children  recom- 
mended another  as  administrator. 

[Ed.  Note. — For  other  cases,  see  Eicecutors 
and  Administrators,  Cent.  Dig.  §§  43-d9;  Dec 
Dig.  I  17.*] 

2.  Executors  and  Administrators  (§  35*)— 
Removal  of  Administrator— Grounds. 

Where  the  eldest  of  four  children  of  a 
mother  dying  without  leaving  a  husband  re- 
nounced his  right  to  the  appointment  as  admin- 
istrator, and  asked  the  appointment  of  a  third 
person,  and  the  third  person  was  appointed  at 
the  time  a  younger  child  had  asked  for  the  ap- 
pointment of  an  administrator  without  naming 
any  one,  the  younger  children,  who  also  re- 
nounced, could  not  compel  the  removal  of  the 
person  appointed,  in  the  absence  of  any  cause 
shown  for  removal. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  §  35.*] 

3.  £}xecutoks  and  Administrators  (5  17*)— 
Appointment  of  Administrator— Discre- 
tion OF  Court. 

Where  all  the  children  of  a  decedent  re- 
nounced the  right  to  act  as  administrator,  and 
the  person  suggested  as  administrator  by  the 
eldest  child  was  as  well  qualified  as  the  person 
recommended  by  the  other  children,  the  clerk 
could  in  his  discretion  appoint  either  of  the, 
persons  recommended. 

[Ed.  Note.— For  other  cases,  see  Eixecutors 
and  Administrators,  Cent.  Dig.  §i  43-59;  Dec. 
Dig.  §  17.*] 

4.  Executors  and  Administrators  (S  17*)— 
Appointment  of  Administrator— Qualifi- 
cation. 

Where  the  children  of  a  decedent  leaving 
no  husband  are  unable  to  read  and  write,  it  is 
pro^r  to  refuse  to  appoint  any  of  them  as  ad- 
ministrator. 

[£>1.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  §§  43-59;  Dec  Dig. 
I  17.*] 

Appeal  from  Superior  Court,  Franklin 
County;    Cooke,  Judge. 

Proceedings  for  the  removal  of  W.  H.  Hud- 
son as  administrator  of  Martha  Saville,  de- 
ceased, and  the  appointment  of  Haley  Perry 
in  his  stead.  From  a  Judgment  affirming  the 
judgment  of  the  clerk  refusing  to  remove 
the  administrator,  the  parties  aggrieved  ap- 
peal.   Affirmed. 

N.  Y.  Gulley,  for  appellant  B.  T.  Holden, 
for  appellee. 

CLARK,  C.  J.  Martha  Saville  died  intes- 
tate July  11,  1911,  leaving  her  surviving  two 
brothers  and  two  sisters  as  her  next  of  kin. 
On  July  18,  1911,  the  younger  brother  ap- 
plied in  writing  to  the  clerk  to  appoint  some 
one  administrator.     On   the   next   day   the 


elder  brother  filed  his  renunciation  with  the 
clerk,  and  asked  that  W.  H.  Hudson  be  ap- 
pointed administrator,  which  was  done.  On 
July  26tli  the  younger  brother  asked  that 
Hudson  be  removed,  on  the  ground  that  his 
appointment  was  illegal.  Hudson  was  cited 
to  appear  before  the  clerk  on  August  11» 
1911,  to  answer  the  motion  for  removal.  On 
August  2d  the  younger  brother  and  the  two 
sisters  had  filed  their  renunciation,  and  ask- 
ed that  one  Perry  be  appointed  administra- 
tor. At  the  hearing  no  evidence  was  offered 
to  show  why  Hudson  should  be  removed ;  the 
motion  being  entirely  based  upon  the  above 
facts. 

[1]  Revisal,  §  8  (2),  provides  that,  when 
there  is  no  husband  or  widow,  the  clerk  shall 
appoint  the  next  of  kin  according  to  their  de- 
gree, and,  if  of  equal  degree,  shall  appoint 
one  or  more  of  them  at  his  discretion.  It 
was  competent,  therefore,  for  the  clerk  to 
have  appointed  the  elder  brother.  All  four 
of  the  brothers  and  sisters  having  renounced, 
it  was  equally  in  the  discretion  of  the  clerk 
to  appoint  the  person  recommended  by  the 
elder  brother,  instead  of  the  nominee  of  the 
others. 

[2]  Certainly  the  younger  brother  and  the 
two  sisters  having  renounced  could  not  de- 
mand the  removal  of  the  administrator  who 
had  been  appointed  by  the  clerk  at  a  time 
when  Hudson  was  the  only  person  recom- 
mended, and  when  the  younger  brother  had 
asked  the  appointment  of  an  administrator 
without  naming  any  one.  There  being  no 
cause  shown  for  the  removal  of  Hudson,  the 
clerk  was  within  his  powers  in  refusing  to 
do  so. 

[3]  Even  if  Hudson  had  been  set  aside  and 
the  appointment  had  come  up  de  novo,  Hud- 
son, being  recommended  by  one  of  the  next 
of  kin,  was  fully  as  eligible  as  Perry,  who 
had  been  recommended  by  the  others.  Upon 
such  state  of  facts,  it  would  be  in  the  dis- 
cretion of  the  clerk  to  choose  between  them. 

[4]  All  four  of  the  next  of  kin  renounced. 
But,  if  they  had  not  done  so,  it  would  have 
been  proper  for  the  clerk  to  refuse  to  ap- 
point either  one  of  them,  as  they  were  all 
unable  to  read  and  write.  Stephenson  v. 
Stephenson,  49  N.  C.  472.  His  honor  prop- 
erly affirmed  the  Judgment  of  the  clerk  In 
refusing  to  remove  the  administrator. 

Affirmed. 


(156  N.  C.  248) 

DUNN  V.  PATRICK. 

(Supreme  Court  of  North  Carolina.     Oct  11, 

1911.) 

Landlord  and  Tenant  (5  315*)  —  Summabt 
Procesdings— DAifAG£a— Time    of    Kegov- 

EEY. 

Under  the  direct  provisions  of  Revisal 
1905,  §  2006^  on  appeal  to  the  superior  court 
in  summary  proceedings  by  a  landlord,  the  jury 
should  render  judgment  for  rents  and  damages 
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for  the  detention  np  to  the  time  of  the  trial  in 
that  court. 

[Ed.  Note.— For  other  casest  see  Liandloid  and 
Tenant,  Dec.  Dig.  f  315.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Peebles,  Judge. 

Action  by  Charles  F.  Dmm  against  George 
Patrick.  From  a  judgment  for  plaintiff  for 
a  less  amount  than  claimed,  he  appeals.  Re- 
versed and  remanded  for  new  trial  upon  one 
issue. 

Charles  F.  Dunn,  in  pro.  per. 

WALKER,  J.  This  action  was  brought 
under  Revisal  1905,  §5  2001-2011,  and  is  a 
summary  proceeding  in  ejectment  by  the 
plaintiff,  as  landlord,  against  the  defendant, 
as  his  tenant  It  appears  from  the  testi- 
mony of  the  plaintiff,  the  only  witness  exam- 
ined, that  he  leased  the  land  to  the  defend- 
ant in  May,  1009,  at  50  cents  a  week,  and 
that  the  rent  was  regularly  paid  until  No- 
vember of  that  year,  when  the  defendant, 
upon  demand,  refused  either  to  pay  rent  or 
to  quit  the  premises.  The  plaintiff  there- 
upon brought  this  proceeding  against  him 
before  a  justice  of  the  peace,  who,  after 
hearing  the  case,  gave  judgment  in  favor  pf 
the  plaintiff  for  $5.25  and  costs.  The  defend- 
ant appealed,  and  gave  bond  to  stay  the 
execution,  conditioned  that  "he  would  pay 
any  judgment  which  in  this  or  any  other  ac- 
tion the  plaintiff  may  recover  for  rent  of  the 
said  premises  and  damages  for  the  detention 
thereof,"  which  condition  is  in  accordance 
with  the  statute  in  such  cases  made  and  pro- 
vided. Revisal,  §  2008.  W.  C.  Fields  is  sure- 
ty on  the  bond.  The  case  was  tried  in  the 
superior  court  upon  two  issues:  "(1)  Are  the 
plaintiffs  entitled  to  the  possession  of  the 
property  described  in  the  complaint?  An- 
swer: Yes.  (2)  What  amount^  if  any,  are 
the  plaintiffs  entitled  to  recover  of  the  de- 
fendants? Answer:  $5.25."  The  court  In- 
structed the  jury  that,  if  they  believed  the 
evidence,  they  should  answer  the  first  Issue, 
"Yes,"  and  the  second  issue,  "$5.25"  (the 
amount  of  rents  to  the  time  of  the  justice's 
trial),  which  was  accordingly  done,  and  from 
the  judgment  upon  the  verdict  the  plaintiff 
appealed,  being  content  with  the  charge  as 
to  the  first  issue,  but  alleging  error  as  to  the 
second. 

We  gather  from  the  record,  which  is  not 
made  up  in  a  regular  and  orderly  way, 
though  sufficiently  so  for  our  decision  upon 
the  merits  of  the  case,  that  the  defendant 
did  not  enter  his  appeal  to  the  justice's  judg- 
ment within  the  time  prescribed  by  the  stat- 
ute (Revisal,  §1  1491  and  2008);  but  in  the 
view  we  take  of  the  case  this  is  not  a  mate- 
rial or  practical  question.  We  are  unable  to 
determine  upon  what  ground  or  for  what 
reason  the  court  denied  the  plaintiff's  right 
to  an  assessment  of  the  rents  and  damages 


accrued  to  the  date  of  the  trial.  Revisal,  I 
2006,  expressly  provides  for  such  an  assess- 
ment In  this  kind  of  proceeding,  and  directs 
that  the  verdict  shall  include,  and  the  judg- 
ment shall  be  entered  for,  such  rents  and 
damages,  and  this  is  in  addition  the  general 
rule,  regardless  of  any  special  statutory  pro- 
vision. This  court  said,  in  Morisey  v.  Swin- 
son,  104  N.  C.  555,  10  S.  B.  754,  that  "under 
the  present  method  of  procedure  rents  are 
recoverable  up  to  the  time  of  the  trial,"  and 
this  is  allowed  in  order  to  avoid  circuity  of 
action,  or  multiplicity  of  suits,  and  so  that 
the  entire  controversy,  as  far  as  it  may  be 
done,  will  be  settled  in  one  action;  this  be- 
ing in  accordance  with  the  very  spirit  and 
purpose  of  our  Code.  See,  also,  Whissen- 
hunt  V.  Jones,  78  N.  a  361;  Burnett  v.  Nich- 
olson, 86  N.  C.  99 ;  Grant  v.  Edwards,  88  N. 
C.  246.  The  plaintiff  duly  excepted  to  the 
erroneous  instruction  upon  the  measure  of 
damages,  and  his  exception  must  be  sustain- 
ed, and  the  case  remanded  for  a  new  trial 
upon  the  second  issue  alone.  In  other  re- 
spects the  verdict  will  stand  until  it  is  com- 
pleted by  a  correct  finding  upon  that  issue. 
The  judgment  upon  the  verdict  will  be  en- 
tered, both  against  the  defendant  and  his 
surety,  for  the  amount  assessed.  Revisal,  § 
2()06. 
New  triaL 


(156  N.  C.  618) 


STATE  V.  COIiB. 


(Supreme   Court  of  North   Carolina.     Oct.  4, 

1911.) 

1.  Elections    (8   120*)  —  Pmmabt    Election 

Law— Constitutionality. 

Laws  1909,  c.  749,  providing  for  and  regu- 
lating the  holding  of  primary  elections  in  W. 
county,  is  constitational. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  8  120.*] 

Z  Elections  (§  328*)  — Indictment— Suffi- 
ciency. 

Where  an  indictment  against  a  primary 
election  manager  accused  him  in  a  plain  and 
explicit  manner  of  refusing  to  count  ballots 
legally  deposited  in  the  box,  an  exception  that 
it  did  not  charge  any  offense  within  Laws  1909, 
c.  749,  nor  Revisal  1905,  §  3576,  regulating 
primary  elections,  nor  the  common  law,  was 
unsustainable. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  §  328.»] 

3.  Elections  (§  310*)— **Public  Bubction"- 
Offenses. 

A  primary  election  for  nomination  of  coun- 
ty officers  is  a  "public  election,**  and  any  con- 
duct on  the  part  of  the  managers  thereof  which 
interferes  with  the  freedom  or  purity  thereof 
is  punishable  at  common  law. 

[Ed.  Note.^For  other  cases,  see  Elections, 
Dec.  Dig.  §  310.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  p.  5787.] 

4.  Elections   (§  328*>--Pbii£art  Election— 
Offenses— Fraud— In  dictment. 

Where  an  indictment  for  violating  the  pri- 
mary election  law  alleged  that  defendant  was> 
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manager  of  the  election,  and  that  he  refnsed 
to  count  certain  ballots  deposited  for  a  cer- 
tain candidate,  his  duties  under  the  statute 
made  him  an  ofhcer,  and  it  was  not  necessary 
to  charge  that  he  was  a  state  or  county  officer, 
or  to  aliege  that  the  duties  it  was  claimed  he 
did  not  properjj  perform  devolved  on  him  by 
virtue  of  his  office,  or  that  he  took  an  oath. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  i  328.*] 

5.  euections  (§  126*)— prrwart  election— 
Manager— Duty  to  Count  Ballots. 

Where  ballots  voted  at  a  primary  election 
have  passed  the  challenger  and  been  cast,  one 
of  the  managers  of  the  election  has  no  right  to 
refuse  to  call  and  count  them. 

[Ed.  Note. — For  other  cases,  see  Ellections. 
Dec.  Dig.  5  126.*] 

6.  Indictment  and  Information  (§  132*)  — 
Counts-Joinder. 

An  indictment  against  a  primary  election 
manager,  in  two  counts,  one  alleging  that  he 
did  unlawfully,  etc.,  count  and  call  but  14  votes 
for  T.,  a  candidate  for  county  treasurer,  when, 
in  fact,  20  votes  were  duly  and  lawfully  cast 
for  T.,  and  another  charging  a  like  failure  to 
call  and  count  votes  cast  at  the  same  primary 
for  A.  for  the  same  office,  was  not  objection- 
able as  multifarious,  the  two  counts  pertain- 
ing to  defendant's  conduct  at  the  same  time 
and  place  with  reference  to  the  counting  of 
votes  for  the  same  office,  and  it  was  proper  to 
refuse  to  require  an  election. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  425-453;  Dec. 
Dig.  §  132.*] 

7.  Criminal  Law  (8  429*)— Evidence— Rec- 
ords—Proof. 

•  In  a  prosecution  of  a  manager  of  a  pri- 
mary election  for  failure  to  call  and  count  bal- 
lots, the  secretary  of  the  county  board  of  elec- 
tions and  deputy  register  of  deeds  was  per- 
mitted to  tei^tify  that  a  paper  purporting  to 
be  the  return  of  the  primary  election  of  the 
township  in  question,  signed  by  defendant  as 
one  of  the  managers^  was  filed  and  recorded  in 
the  office  of  the  register  of  deeds.  Held,  that 
such  paper,  being  shown  to  have  been  merely 
filed  and  record^  and  not  probated^  and  its 
filing  and  registration  not  being  required  by  a 
statute,  did  not  prove  itself,  and  was  improp- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  429.*] 

Appeal  from  Superior  Court,  Warren  Coun- 
ty;  Jos.  S.  Adams,  Judge. 

W.  J.  Cole  was  convicted  of  violating  a 
primary  election  law,  and  he  appeals.  Re- 
versed. 

B.  B.  Williams,  T.  T.  Hicks,  and  Thos.  M. 
Pittman,  for  appellant  T.  W.  Bicliett»  Atty. 
Gen.,  Geo.  L.  Jones,  Asst  Atty.  Qen.,  and 
J.  a  Little,  for  the  State. 

CLARK,  C.  J.  The  defendant  was  a  man- 
ager of  a  primary  election  held  in  Smith 
Creek  township,  Warren  county,  August  9, 
1910,  under  the  provisions  of  chapter  749, 
Laws  1909,  "to  provide  for  and  regulate  the 
holding  of  primary  elections  in  Warren  coun- 
ty." He  is  indicted  upon  two  counts  in  one 
bill:  (1)  That  he  "did  unlawfully,  willfully, 
and  fraudulently  count  and  call  but  14  votes 
for  W.  S.  Terrell,  •  ♦  •  a  candidate  for 
the  ofHce  of  treasurer  of  said  Warren  county, 


when  in  fact  and  truth  20  votes  were  duly 
and  lawfully  cast  for  said  W.  S.  TerreH"; 
and  (2)  a  like  charge  In  respect  of  fraudu- 
lently not  calling  and  counting  votes  cast 
at  such  primary  for  M.  B.  Alston  for  the  of- 
fice of  treasurer.  From  a  verdict  of  guilty 
and  Judgment  thereon  the  defendant  appeals 
to  this  court  (1)  for  errors  committed' upon 
the  trial;  (2)  because  the  statute  providing 
for  such  primary  election  is' unconstitutional 
and  void. 

The  indictment  was  under  section  3576  of 
the  Revisal  of  1905  and  the  common  law.  If 
the  act  is  unconstitutional,  it  would  be  un- 
necessary to  consider  the  other  exceptions, 
but  we  take  it  that  it  is  scarcely  necessary  to 
discuss  the  proposition. 

[1]  The  primary  system  has  been  so  long 
and  so  generally  recognized  that  it  has  be-. 
come  an  essential  part  of  our  political  sys- 
tem. "In  the  early  days  of  the  republic  the 
nominating  system,  as  now  known,  did  not 
exist"  says  Merriam  on  Primary  EHectlons. 
'^Candidates  for  local  ofl^ee  were  presented 
to  the  electorate  upon  their  own  announce- 
ment, upon  the  indorsement  of  a  mass  meet- 
ing or  upon  nomination  by  informal  caucuses, 
while  aspirants  for  state  ofSce  were  general- 
ly named  by  a  'legislative  caucus*  composed^ 
of  members  of  the  party  in  the  Legislature.*' 
Candidates  for  President  were  named  by  the 
congressional  caucus.  After  a  long  strug- 
gle the  legislative  caucus  and  the  congres- 
sional caucus  were  overthrown  largely  by 
the  influence  of  Andrew  Jackson,  under 
whose  leadership  tbe  nominating  convention 
system  was  adopted.  The  evils  which  have 
grown  up  under  the  latter  system  are  too 
well  known  to  be  discussed.  The  prlmaiy  sys- 
tem was  inaugurated  as  a  relief  from  those 
evils.  The  first  primary  law  was  enacted  in 
California  in  March,  1866  (St  1865-06,  p. 
438),  and-  Was  closely  followed  by  the  New 
Tork  act  in  April  of  the  same  year  (Laws 
1866,  c.  783).  In  1871  Ohio  (68  Ohio  Laws,  p. 
27)  and  Pennsylvania  (P.  L.  1871,  p.  1000) 
followed  their  lead,  and  in  1875  a  similar 
law  was  passed  in  Missouri.  (Laws  1875, 
p.  54.)  £^om  that  time  on  the  primary 
system  has  spread  to  all  parts  of  the  coun- 
try, and  various  changes  and  modifications 
have  been  adopted  from  time  to  time  to  cure 
the  evils  therein  which  became  apparent 

In  this  state  the  first  primary  laws  were 
enacted  in  1901,  the  first  act  (chapter  524) 
applying  to  Mecklenburg  county.  Chapter 
752  in  the  same  year  provided  the  primary 
system  for  the  counties  of  Anson,  Cabarrus, 
Dare,  Durham,  Forsyth,  Granville,  Haywood, 
Henderson,  Johnston,  Northampton,  Orange, 
Pamlico,  Richmond,  Tyrrell,  Wake,  end  Wash- 
ington. In  1903  chapter  123  provided  prima- 
ries for  Richmond  county,  and  chapter  793 
for  Henderson  county.  In  Laws  1905,  pri- 
maries were  provided  (chapters  795,  837)  for 
New  Hanover  county  and  city  of  Wilmington. 
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In  1907  primaries  were  provided:  Chapter 
116,  for  Union  and  Onslow  counties;  chapter 
190,  for  Rowan  and  Camden  counties;  chapter 
247,  for  Buncombe  county  and  AshylUe  town- 
ship; chapter  374,  for'Robes<m  county;  chap- 
ter 309,  for  Scotland  county;  chapter  406,  for 
Guilford  county  and  city  of  Greensboro; 
chapter  761,  for  Columbus  county;  chapter 
026,  for  the  counties  of  Anson,  Beaufort, 
Bladen,  Colimibus,  Davidson,  Durham,  Hall- 
fax,  Lenoir,  Madison,  Martin,  Nash,  Onslow, 
and  Wake.  In  1908  (Special  Session)  chap- 
ter 57  provided  for  a  primary  election  in 
New  HanoTer  county.  In  1909  statutes  In 
regard  to  primaries  were  enacted:  Chapter 
494,  for  Halifax  and  Nash  counties;  chap- 
ter 771,  for  Hertford  county;  chapter  850, 
for  Union  county;  chapter  876,  for  Cumber- 
land county;  chapter  883,  for  Scotland  coun- 
ty. In  1911,  primaries  were  enacted:  Pub. 
Local  Laws,  c.  309,  for  Wilson  county; 
chapter  342,  for  Warren  county;  chapter 
412,  for  Nash  county;  chapter  572,  for  Rich- 
mond county;  chapter  620,  for  Wake  county 
and  the  city  of  Raleigh;  chapter  624,  for 
tbe  counties  of  Currituck,  Camden,  and  Chow- 
an; chapter  633,  for  Beaufort  county;  chap- 
ter 635,  for  Wayne  county;  chapter  719,  for 
Johnston  county;  chapter  749,  for  Cumber- 
land county;  chapter  764,  for  the  coun- 
ties of  Bladen,  Dare,  Gaston,  Greene,  North- 
ampton, and  Pamlico.  Several  of  the  above 
acts  were  amendments  to  correct  defects 
which  by  experience  had  been  found  In  prior 
acts.  There  may  be  other  primary  acts,  but 
those  cited  are  sufficient  to  show  tbat  the 
primary  system  and  its  regulation  by  law 
has  become  an  Integral  part  of  our  political 
system  In  North  Carolina  as  well  as  else- 
where. 

While  the  primary  system  has  not  here- 
tofore been  before  this  court,  it  has  been  dis- 
cussed In  numerous  decisions  In  other  states^ 
and  the  constitutionality  of  statutes  regu- 
lating primary  elections  has  been  fully  rec- 
ognized. Among  such  cases  are  Spier  v.  Ba- 
ker, 120  Cal.  370.  62  Pac.  659,  41  L.  R.  A. 
196;  Brltton  v.  Com'rs,  129  Cal.  337,  61  Pac. 
1115,  51  L.  B.  A.  115;  McCarthy  v.  Moore, 
87  Minn.  308,  92  N.  W.  4,  59  L.  R.  A.  447, 94 
Am.  St  Rep.  702,  and  cases  cited  In  the  notes 
thereto;  Breckon  v.  Com*rs,  221  111.  9,  77  N. 
E.  321,  5  Am.  &  Bug.  Ann.  Cas.  562.  In  the 
notes  to  the  lest  case  the  citations  are  nu- 
merous, giving  adjudications  '  npon  almost 
every  feature  of  the  primary  system.  The 
constitutionality  of  a  suhject  which  has  been 
so  fully,  BO  long,  and  so  widely  recognized 
by  the  courts  and  by  legislation  cannot  be 
seriously  discussed. 

[2]  Ab  to  the  exceptions  for  alleged  errors 
during  the  trial:  Exception  1,  for  refusal  to 
quash  the  bill,  was  properly  denied.  The  in- 
dictment expressed  the  charge  against  the 
defendant  in  a  ''i^aiii,  intelligible  and  ex- 
plicit manner."  The  grounds  urged  for  quash- 
ing savored  "of  Informalities  or  refinemeuts" 


for  which  no  bill  can  be  quashed.  Revlsal,  | 
3254.  The  defendant  moved  to  quash  the 
bill  because  (1)  the  bill  of  indictment  does 
not  charge  any  offense  within  the  terms  of 
Act  1909,  c.  749,  nor  of  section  3576,  Revlsal, 
nor  at  common  law;  (2)  that  it  does  not  al- 
lege that  the  defendant  was  a  state  or  coun- 
ty officer;  (3)  that  It  does  not  allege  that  the 
acts  and  omissions  complained  of  devolved 
upon  him  by  virtue  of  his  office;  (4)  that  It 
does  not  allege  by  what  authority  he  was 
made  pollholder  and  manager  for  tbe  alleged 
primary;  (6)  that  It  does  not  allege  for 
what,  if  any,  political  party  such  primary 
was  held;  (7)  that  It  does  not  allege  that  de- 
fendant failed  or  refused  to  count  the  votes 
of  any  bona  fide  member  of  the  political 
party  for  which  such  primary  was  held,  nor 
that  he  was  a  qualifi^  elector  and  had  taken 
the  prescribed  oath  that  he  was  a  resident 
of  the  precinct,  was  a  duly  qualified  elector, 
and  had  not  voted  before  In  said  primary 
election:  (8)  that  it  Is  not  alleged  that  the 
persons  for  whom  such  votes  were  cast  and 
not  counted  were  qualified  candidates,  enti- 
tled to  receive  votes  in  such  primary  for 
nomination  to  the  office  of  treasurer  of  War- 
ren county. 

[31  This  primary  election  was  a  public  elec- 
tion, and  any  conduct  which  interferes  with 
the  freedom  or  purity  of  the  election  is  pun- 
ishable at  common  law.  Bishop,  Cr.  Law,  § 
471;  State  v.  Jackson,  73  Me.  91,  40  Am. 
Rep.  342;  Commonwealth  v.  Sllsbee,  9  Mass^ 
417;  Commonwealth  y.  McHale,  97  Pa.  397, 
39  Am.  Rep.  808. 

[4]  As  to  the  other  exceptions,  It  Is  not 
necessary  to  charge  that  the  defendant  was 
a  state  or  county  officer.  The  bill  alle^^es 
that  he  was  manager  of  the  election,  and  his 
duties  under  the  statute  make  him  an  officer. 
It  was  unnecessary  to  allege  tbat  tbbse  du- 
ties devolved  upon  him  by  virtue  of  his  of- 
fice, or  that  he  took  an  oath.  State  v. 
Wynne,  118  N.  C.  1206,  24  8.  E.  216;  State 
V.  Powers,  75  N.  C.  281.  It  is  sufficiently 
charged  that  it  was  a  Democratic  primary 
election. 

[51  It  is  unnecessary  to  discuss  the  qualifi- 
cation of  the  electors  whose  votes  the  de- 
fendant failed  to  count  These  votes  had 
been  cast  They  had  passed  the  challenger, 
and,  when  the  defendant  reached  these  bal- 
lots in  the  box,  it  was  his  plain  duty  to  call 
and  count  them.  He  had  no  right  to  rule 
out  the  votes  If  he  helieved  they  were  in- 
valid, and  it  is  not  pretended  that  he  did  so. 

[6]  The  two  counts  in  the  bill  of  indict- 
ment pertained  to  the  conduct  of  the  de- 
foidant  at  the  same  time  and  place  and  of 
the  same  nature  and  In  the  same  matter  of 
counting  votes  for  the  same  office.  The  Join- 
der was  proper,  and  did  not  make  the  bill 
multifarious,  and  it  was  not  error  to  refuse 
to  require  the  solicitor  to  elect  It  is  not 
unusual  in  an  indictment  for  larceny  to  lay 
the  property,  in  one  count  in  A.  and  in  an- 


224 


72  SOUTHEASTERN  REPORTER 


(a  a 


other  count  in  B.,  or  to  Join  counts  for  an 
assault  upon  different  persons  when  parts  of 
the  same  act 

[7]  The  only  exception  which  has  given  ua 
any  difficulty  is  the  second  exception.  The 
secretary  of  the  county  board  of  elections 
and  deputy  register  of  deeds  vms  permitted 
to  testif;^  that  a  paper  purporting  to  be 
the  return  of  the  primary  election  of  Smith 
Creek  township  held  August  9,  1910,  signed 
by  H.  F.  Hooker  and  W.  J.  Cole  (defendant), 
managers,  was  filed  and  recorded  in  the  of- 
fice of  the  register  of  deeds.  This  return 
was  not  proven  at  the  trial,  and  its  filing 
and  registration,  not  being  required  by  the 
statute,  could  add  nothing  to  its  validity, 
and  could  not  be  proof  of  its  execution,  par- 
ticularly as  it  had  not  been  probated,  but 
was  merely  shown  to  be  on  file  and  recorded. 

It  was  error  therefore  to  receive  it,  for 
which  error  there  must  be  a  new  trial. 


(89  S.  C.  4»2) 

FARMEIR  V.  SELLERS. 

(Supreme  Court  of   South  Carolina.     Oct   2, 

1911.) 

1.  Sheriffs  and  Constables  (§8  10,  11*)— 
Bon  i>— Necessity. 

A  constable  appointed  by  the  Governor  un- 
der Dispensary  Act  £'eb.  16,  1907  (25  St.  at 
Large,  p.  463),  is  not  required  to  give  bond, 
and,  when  acting  under  a  commission  from  the 
Governor  without  having  given  bond,  is  a  de 
facto  officer,  even  if  a  bond  were  required. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  iS  24,  25;  Dec.  Dig.  §§ 
10,  11.*] 

2.  Appeal  and  Esbob  (S  251*)— Exceptions 
—Necessity. 

The  Supreme  Court  will  not  decide  on  ap- 
peal in  an  action  for  the  wrongful  killing  of 
plaintiffs  husband  while  entering  defendant's 
house  as  constable  whether  decedent's  appoint- 
ment by  the  Governor  gave  him  authority  as 
dispensary  constable  without  a  formal  commis- 
sion, where  that  question  was  not  made  by  the 
exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Eh-ror,  Cent  Dig.  §|  1476-1484;  Dec  Dig.  § 
251.^] 

3.  Intoxicating  Liquors  (§  249*)— Searches. 

Under  Dispensarv  Act  Feb.  16,  1907  (25 
St  at  Large,  p.  472)  §  22,  providing  that  a 
search  warrant  shall  empower  any  officer  or 
person  who  may  be  deputized  to  make  the 
search,  an  officer  appointed  for  the  purpose  of 
enforcing  the  dispensary  law  was  authorized  to 
execute  a  search  warrant  in  the  course  of  his 
duties  without  a  special  appointment  therefor 
by  the  magistrate. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  §  249.*! 

4.  Trial  (§  136*)— Jury  Questions— Delay. 

It  is  the  province  of  the  jury  to  determine 
what  is  reasonable  promptness  m  discharging 
any  legal  or  contractual  duty,  unless  but  one 
conclusion  can  be  drawn  from  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  318-327;    Dec.  Dig.  i  136.*] 

6.  Searches  and  Seizures  (S  3*)— Warrant 
—Enforcement. 

A  search  warrant  cannot  be  legally  en- 
forced 80  long  after  its  Issuance  that  the  search 


could  not  be  reasonably  considered  a  bona  fide 
effort  to  recover  the  property  described,  though 
there  is  no  absolute  time  fixed  by  law  fpr  en- 
forcing the  warrant. 

rE3d.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  §§  2,  3;  Dec.  Dig.  |  3.*] 

6.  Searohbs  and  Seizures  (g  3*)— BSnforcs- 
ment  of  Warrant— Tims. 

The  time  of  executing  a  search  warrant 
depends  upon  the  character  of  the  person  charg- 
ed with  having  the  stolen  or  contraband  goods, 
the  nature  of  the  crime  charged,  etc.;  there  be- 
ing no  absolute  time  fixed  by  law  for  its  execu* 
tion. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  §§  2,  3;   Dec  Dig.  |  3.*] 

7.  Intoxicating  Liquors  (S  249*)  — Search 
Warrant  —  Description  of  Propsrtt  — 
sufficienct. 

A  search  warrant  describing  the  property 
to  be  seized  as  the  ''following  contraSand  in* 
toxicating  liquors  now  unlawftdly  in  the  posses- 
sion, storage,  and  keeping  of  and  on  the  prem- 
ises occupied  by  S.,  the  said  place  being  known 
as  No.  1216  G.  street  in  the  city  of  C,  to  wit. 
a  lot  of  whisky,  brandy,  wine,  rum,  gin,  ana 
beer  in  barrels,  demijohns,  bottles,  and  other 
vessels,*'  sufficiently  described  the  premises  and 
property. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  fS  376-385;  Dec.  Dig.  I 
249.*1 

8.  Searches  and  Seizures  (§  3*)— Search 
Warrant. 

It  is  immsterial  in  an  action  for  damages 
for  a  constable's  death  while  executing  a  search 
warrant  on  defendant's  premises  that  the  affi- 
davit described  the  premises  as  a  certain  street 
number,  while  the  warrant  directed  the  officer 
to  enter  the  building  at  that  address  **or  other 
place  appurtenant  thereto,"  where  the  killing 
occurred  at  that  address  which  decedent  under- 
took to  enter. 

[Ed.  Note. — For  other  cases,  see  Searches  and 
Seizures,  Dec.  Dig.  §  3.*] 

9.  Searches  and  Seizures  ($  3*)— Search 
Wahrant- 

It  is  immaterial  in  an  action  for  damages 
for  the  killing  of  plaintiff*s  husband  while  exe- 
cuting a  search  warrant  that  the  warrant  di- 
rected the  search  to  be  made  **by  day  or  by 
night,"  when  the  statute  forbids  searching  a 
dwelling  at  night;  the  search  having  been  ac- 
tually prosecuted  in  the  daytime. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  §§  2,  3;  Dec.  Dig.  f  3.*] 

10.  Death  (§  60*)— Actions— Admission  or 
Evidence. 

In  an  action  for  damages  for  the  killing  of 
plaintiff's  husband  by  defendant,  evidence  that 
plaintiff  was  the  prosecuting  witness  on  defend- 
ant's trial  for  murder  was  not  admissible,  not 
being  necessary  to  show  plaintiff's  feelings 
against  defendant. 


[Ed.  Note.— For  other 
Dig.  §  60.*] 


cases,  see  Death,  Dec 


11.  Trial  (§  296*)—AcnoNs— Instructions, 
In  an  action  for  damages  for  killing  plain- 
tiff's husband  while  he  was  executing  a  search  ' 
warrant  at  defendant's  dwelling,  the  court 
charged  that  a  person's  dwelling  was  his  castle, 
which  he  had  a  right  to  protect  from  unlawful 
invasion,  and  that  he  could  use  such  force  as 
was  necessary  to  protect  an  invasion  of  his 
home,  opposing  force  with  force,  and,  **if  a  per- 
son invades  your  home,  you  have  the  right  to 
eject  him.  Your  duty  in  the  first  instance  is  to 
go  and  lay  your  hand  on  him  gently,  and.  If  he 
resists  you,  then  you  have  the  right  to  opposa 
sufficient  force  to  overcome  his  resistance."    The 
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ronrt  also  instructed  that,  If  decedent  was  in 
defendant's  house  without  authority,  defendant 
could  oppose  him  by  force  to  the  extent  of  talc- 
ing bis  life  if  necessar;^.  Heldf  that  the  quoted 
part  was  not  prejadlcial  error  for  requiring  a 
house  owner  under  all  circumstances  to  lay  bis 
hands  gently  on  an  intruder;  the  question  for 
the  jury's  decision  being  whether  defendant  was 
justified  in  shooting  decedent  while  be  was  forc- 
ing his  way  into  defendant's  house  in  order  to 
prevent  entry  or  injury  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  70^713;   Dec.  Dig.  §  296.* J 

12.  Trial    (§    194*)— Instbuotions— Chabosb 
ON  Facts. 

In  an  action  for  damages  for  the  death  of 
plaintiff*s  husband  while  executing  a  search 
warrant  at  defendant's  house,  defendant  re- 
quested the  court  to  charge  that  if  decedent  bad 
threatened  defendant's  life,  and  defendant  hon- 
estly believed  that  decedent  intended  to  carry 
out  the  threat  by  taking  his  life,  etc.,  and  the 
jury,  viewing  the  circumstances  from  the  stand- 
point of  the  defendant  at  the  time  of  the  fatal 
encounter,  conclude  as  reasonable  men  that  he 
was  justified  in  the  belief,  then  defendant  was 
entitled  to  be  more  watchful,  and  to  interpret 
decedent's  acts  more  harshly  than  he  would 
otherwise  have  done.  Held^  that  the  requested 
charge  was  properly  refused,  as  instructing 
what  force  the  jury  should  give  to  evidence  of 
threats. 

[Ed.  Note.— For  other  cases,  see  TriaL  Dec. 
Dig.  §  194.*] 

13.  Appeal  and  Ebbob  (I  1067*)— Habiclbsb 
Ebrob—Xnstbuctions— Refusal. 

The  proposition  submitted  by  the  requested 
instruction  was  so  obyious  that  to  omit  it  could 
not  have  affected  the  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec,  Dig.  |  1067.*] 

Appeal  from  Ck>minon  Pleas  Circuit  Ck>urt 
of  Richland  CJounty ;   S.  W.  Q.  Shlpp,  Jndge. 

Action  by  May  W.  Parmer  against  Wade 
H.  Sellers.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Nelson,  Nelson  &  Gettys  and  Frank  G. 
Tompkins,  for  appellant  J.  E.  McDonald, 
J.  K.  Henry,  and  Christie  Benet,  for  re- 
spondent 


WOODS,  J.  On  the  22d  day  of  February, 
1908,  in  the  city  of  Columbia,  the  defendant. 
Wade  H.  Sellers,  shot  to  death  James  P. 
Farmer.  The  plaintiff,  May  W.  Farmer,  the 
widow  of  James  P.  Farmer,  having  adminis- 
tered on  his  estate,  recovered  a  Judgment  of 
$5,000  for  the  benefit  of  herself  and  his  chil- 
dren against  the  defendant  under  the  allega- 
tion that  the  homicide  vras  committed  "un- 
lawfully, willfully,  wantonly,  recklessly,  and 
maliciously."  The  defenses  set  up  in  the 
answer  were,  first,  a  general  denial;  sec- 
ond, that  the  defendant  shot  Farmer  in  the 
protection  of  his  dwelling;  third,  self-de- 
fense; and,  fourth,  that  the  defendant  had 
been  tried  for  the  murder  of  Farmer  and 
had  been  acquitted.  The  exceptions  relate 
to  the  second  and  third  defenses. 

The  materia]  undisputed  facts  are  that 
early  in  the  morning  of  February  22,  1908, 
Farmer  went  to  defendant's  dwelling,  and 


as  a  dispensary  constable  several  times  de- 
manded admittance  for  the  purpose  of 
searching  the  house  for  contraband  liquor. 
The  defendant  bolted  the  doors  and  refused 
to  open  them.  Farmer  called  to  his  assist- 
ance Policeman  Nettles,  who  came  up  in  the 
piazza,  and  then  with  a  pistol  in  one  hand 
forced  open  the  door,  and  was  shot  to  death 
by  the  defendant  with  a  rifle.  The  plaintiff 
introduced  evidence  tending  to  prove  that, 
before  forcing  an  entrance.  Farmer  read  to 
defendant  a  search  warrant  issued  by  Mag- 
istrate Fowles  on  January  4,  1908,  author- 
izing and  directing  the  sheriff  or  any  con- 
stable to  search  the  premises  for  a  lot  of 
contraband  liquor,  and  that  he  broke  open 
the  door  with  the  warrant  in  one  hand  and 
his  pistol  In  the  other  only  after  solicita- 
tion had  proved  unavailing.  The  plaintiff 
introduced  also  documents  signed  by  the 
Governor  purporting  to  appoint  Farmer  a 
constable  under  the  dispensary  laws  of  the 
state.  The  defendant  testified  that  he  rec- 
ognized Farmer  as  a  dispensary  constable, 
but  denied  that  the  search  warrant  was  pre- 
sented or  read  to  him.  He  testified,  further, 
that  he  told  Farmer  he  would  be  admitted 
and  could  search  the  house  as  soon  as  the 
women  in  the  house  could  dress,  so  that  he 
could  be  admitted  to  their  apartment,  and 
that  he  shot  when  farmer  refused  to  wait, 
broke  open  the  door,  and  pointed  at  him 
with  his  pistol.  The  substantial  issues  on 
the  trial  were:  First  Was  Farmer  an  offi- 
cer whose  authority  to  execute  a  search 
warrant  the  defendant  was  bound  to  respect 
or  a  mere  trespasser?  Second.  Was  Farm- 
er*s  entrance  into  defendant's  house  under 
a  search  warrant  which  defendant  was 
bound  to  respect,  or  was  the  paper  a  nul- 
lity? Third.  Assuming  Farmer  to  have  been 
a  mere  trespasser,  was  It  necessary  for  the 
defendant  to  kill  him  in  self-defense  or  in 
the  protection  of  his  dwelling  house?  By 
objections  to  evidence  and  by  requests  to 
charge,  the  defendant  asked  the  circuit 
Judge  to  lay  down  as  the  law  the  utterly 
untenable  proposition  that  the  defendant 
could  treat  Farmer  as  a  mere  intruder  in 
the  office  of  constable  and  a  bald  trespasser 
on  his  premises  because  of  certain  alleged 
irregularities  in  his  appointment  and  quali- 
fication as  a  constable.  Section  38  of  the 
dispensary  statute  of  1907  provided:  "It 
shall  be  the  duty  of  the  sheriffs  and  their 
deputies,  magistrates,  constables,  rural  po- 
lice, city  and  town  officials,  to  enforce  the 
provisions  of  this  act  If  they  fall  to  do  so, 
it  is  hereby  made  the  duty  of  the  governor 
to  enforce  the  same,  and  he  is  hereby  au- 
thorized to  appoint  such  deputies,  constables, 
and  detectives  as  may  be  necessary."  25 
Stat.  477.  Under  this  law  his  excellency, 
the  Governor,  on  December  22,  1907,  issued 
a    commission    to    Farmer   as    a    constable. 
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signed  by  the  Governor  and  the  Secretary 
of  State,  and  sealed  with  the  great  seal  of 
the  state.  This  commission  being  by  its 
terms  limited  to  80  days,  the  Goyernor  on 
January  8,  1008,  over  his  own  signature 
alone,  reappointed  Farmer  for  80  days,  and 
again  on  February  6,  1908,  in  the  same  man- 
ner, reappointed  him  for  another  period  of 
30  days.  If  these  appointments  were  valid, 
then  Farmer  held  a  legal  appointment  on 
February  22,  1008,  the  day  of  the  homicide. 
The  point  is  not  made  that  a  commission 
was  necessary  to  the  validity  of  the  appoint- 
ment: but  the  objection  is  that  there  was 
no  official  bond  of  Farmer  in  force  at  the 
date  of  the  homicide. 

[1]  The  court  expressly  decided  in  State  v. 
Messervy,  86  S.  C.  503,  68  S.  E.  766,  that 
constables  appointed  by  the  Governor  under 
the  act  of  1907,  above  quoted,  were  not  re- 
^luired  to  give  bond,  and  that,  even  if  they 
were,  one  holding  the  appointment  of  the 
Governor  without  giving  the  bond  must  be 
respected  as  a  de  facto  officer.  As  against 
the  objections  made  by  the  defendant,. Farm- 
er was  a  de  Jure  officer  entitled  to  exer- 
cise the  powers  of  a  dispensary  constable. 

[2]  Respondent's  argument  embraces  the 
point  that  the  appointment  of  Farmer  by 
the  Governor  was  sufficient  to  clothe  him 
with  authority  as  a  dispensary  constable 
without  a  formal  commission,  but  we  pass 
that  by  because  it  is  not  made  by  the  ex- 
ceptions. 

[3]  It  is  obvious  that  no  special  appoint- 
ment of  Farmer  by  the  ma^strate  was  nee* 
ossary.  Section  22  of  the  act  of  1907  (25 
Stat.  472)  provides  that  the  search  warrant 
shall  empower  "any  officer  or  person  who 
may  be  deputized'*  to  make  the  search. 
Farmer,  being  an  officer  appointed  for  the 
express  purpose  of  enforcing  the  dispensary 
law,  was  an  officer  within  the  terms  of  the 
law,  and  as' such  officer  was  authorized  to 
execute  the  warrant  without  special  appoint- 
ment by  the  magistrate. 

The  position  of  most  importance  urged  in 
support  of  the  appeal  is  that  a  search  war- 
rant must  be  executed  and  returned  within 
a  reasonable  time,  that  the  question  of  what 
is  a  reasonable  time  is  one  of  law  to  be  de- 
cided by  the  court,  and  that  the  circuit 
Judge  should  have  held  as  a  conclusion  of 
law  that  the  search  warrant  issued  in  tills 
case  on  January  4,  1908,  by  reason  of  undue 
delay  in  its  execution,  was  a  nullity  on  Feb- 
ruary 22,  1908,  when  Farmer  was  killed  in 
the  effort  to  execute  it  The  only  case  to 
oe  found  supporting  this  position  is  State  v. 
Guthrie,  90  Me.  448,  38  Atl.  36a  There  a 
warrant  issued  for  the  arrest  of  defendant 
and  the  search  of  his  premises  was  held 
to  have  expired  before  Its  execution  three 
days  after  its  date;  and  the  defendant 
was  accordingly  discharged.  The  Maine 
statute  required  the  officer  to  "make  im- 
mediate return  of  the  said  warrant";  and 
I  he  court  held  that  the  question  whether  the 


delay  was  unreasonable  was  a  question  of 
law  for  the  court,  and  that,  as  there  was 
no  reason  shown  for  the  delay  of  three  days, 
such  delay  must  be  declared  unreasonable. 
It  is  Important  to  observe  that  the  question 
before  the  Maine  court  was  whether  the  de- 
fendant should  be  discharged  from  arrest 
under  the  warrant,  not  whether  he  would 
have  been  Justified  in  shooting  an  officer  un- 
dertaking to  enforce  the  warrant  The  Con* 
stltutlon  of  South  Carolina  provides:  "The 
right  of  the  people  to.  be  secure  in  their  per- 
sons, houses,  papers  and  effects  against  un- 
reasonable searches  and  seizures  shall  not 
be  violated,  and  no  warrant  shall  issue  ex- 
cept upon  probable  cause,  supported  by  oath 
or  affirmation,  and  particularly  describing 
the  place  to  be  searched  and  the  person  or 
thing  to  be  seized."  Article  1,  |  16.  This 
section  is  itself  a  declaration  of  the  dan- 
ger to  the  liberty  of  the  citizen  from  search- 
es and  seizures  of  private  property  by  pub- 
lic authority,  and  it  imposes  on  officers  the 
duty  of  issuing  search  warrants  with  care- 
ful discretion  and  executing  them  with  rea- 
sonable caution  and  promptness.  Having  in 
view  this  provision  of  the  Constitution,  Judg- 
es and  Juries,  when  such  warrants  are  under 
review,  should  scrutinize  them  with  care,  to 
the  end  that  there  may  be  no  unreasonable 
search  or  seizure  of  private  property.  But 
in  deciding  what  is  reasonable  it  is  to  be 
borne  in  mind  that  searches  and  seizures 
under  the  authority  of  law  have  been  found 
by  all  civilized  peoples  necessary  to  protect 
life  and  property  against  the  attacks  of  the 
criminal  classes;  and  such  process  should 
not  be  set  aside  or  declared  void  on  slight  or 
technical  grounds.  Here  the  ground  of  at- 
tack is  that  the  warrant  was  not  promptly 
executed,  and  it  Is  Insisted  that  the  court 
should  have  charged  the  Jury  as  a  proposi- 
tion of  law  that  it  had  no  force. 

[4]  Under  the  general  rule  adopted  In  this 
state,  it  is  the  province  of  the  Jury  to  de- 
termine what  is  reasonable  promptness  tn 
the  discharge  of  any  duty  imposed  by  law  or 
by  the  act  of  the  parties,  unless  only  one 
conclusion  can  be  drawn  from  the  evidence. 
Edgefield  Mfg.  Co.  v.  Maryland  Casualty 
Co.,  78  S.  C.  73,  68  S.  E.  960;  Chesterfield 
V.  Ratliff,  62  S.  a  663,  30  S.  E.  593,  41 
K  R.  A.  503;  Hays  v.  Hays,  10  Rich.  410; 
Gray  v.  Bell,  2  Rich.  67,  44  Am.  Dec.  277. 

[S]  It  is  true  that  in  this  case  the  delay 
of  48  days  In  serving  the  warrant  seems 
long,  but  we  are  not  prepared  to  say  that 
no  other  conclusion  can  be  drawn  than  that 
the  delay  was  so  unreasonable  as  to  destroy 
the  force  of  the  warrant.  A  warrant  can- 
not be  legally  enforced  by  an  officer  so  long 
after  its  issuance  that  the  search  could  not 
be  reasonably  referred  to  a  bona  fide  effort 
for  the  recovery  of  the  particular  property 
therein  mentioned.  It  cannot  be  held  back 
by  an  executive  officer  as  a  menace  to  the 
citizen.  But  manifestly  there  can  be  no 
hard  and  fast  limitation  of  time  fixed  by  Ju- 
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didal  authority  as  unreasonable  in  all  cases 
and  under  all  drcumstances. 

[6]  Every  case  must  depend  on  Its  own 
facts.  Tbe  character  of  the  person  charged 
with  having  the  stolen  or  contraband  goods  In 
possession,  the  nature  of  the  crime  charged, 
and  other  circumstances  are  to  be  taken  In- 
to account.  It  Is  obvious  to  all  men  that  a 
sporadic  or  untrained  criminal  and  a  profes- 
sioDal  criminal  would  stand  on  a  different 
footing.  In  the  case  of  an  ordinary  man  sus- 
pected of  being  in  possession  of  stolen  goods 
or  contraband  liquor  it  might  well  be  held 
beyond  all  donbt  reasonable  that  a  search 
warrant  should  be  enforced  within  a  few 
days.  On  the  other  hand,  when  the  officer 
has  the  task  of  recovering  stolen  goods  or 
taking  contraband  liquor  from  a  trained  and 
disciplined  criminal,  the  enemy  of  society.  It 
may  take  weeks  of  patient  observation  to 
ascertain  the  moment  when  a  search  would 
be  of  any  avail.  In  such  a  case  the  enforce- 
ment of  the  law  might  be  rendered  Impos- 
sible by  a  judicial  holding  that  a  reasonable 
time  for  the  execution  and.  return  of  a  war- 
rant Is  the  same  as  in  the  case  of  an  ordinary 
criminal.  The  distinction  applies  strongly 
In  this  case.  There  was  evidence  from  the 
defendant  himself  that  he  was  a  professional 
criminal— one  of  that  degraded  class  of  men 
who  apply  their  talents  and  energy  to  the 
acquisition  of  money  In  a  nefarious  business 
based  on  secret  or  defiant  violations  of  law, 
and  thus  prey  upon  society.  Under  this  evi- 
dence and  other  facts  appearing  in  the  case, 
the  circuit  judge  properly  submitted  to  the 
jury  the  question  whether  the  execution  of 
the  warrant  had  been  unreasonably  delayed. 

This  conclusion  makes  unnecessary  the  con- 
sideration of  the  question  whether  the  de- 
fendant would  not  have  shot  at  bis  peril  in 
resisting  an  officer  demanding  admittance  un- 
der a  search  warrant  even  after  the  expira- 
tion of  a  reasonable  time  from  the  date  of 
its  issuance. 

[71  Objection  Is  also  made  to  the  warrant 
that  It  does  not  sufficiently  describe  the  prem- 
ises and  the  property.  The  following  clause 
of  the  warrant  describes  the  property  to  be 
seized  about  as  definitely  as  it  is  possible  to 
describe  a  lot  of  contraband  liquor.  "That 
the  following  contraband  intoxicating  liquors 
are  now  unlawfully  in  the  possession,  stor- 
age, and  keeping  of  and  on  the  premises  oc- 
cupied by  W.  H.  Sellers  in  the  state  and 
county  aforesaid,  the  said  place  being  known 
as  No.  1216  Gadsden  St,  in  the  city  of  Co- 
lumbia, S.  C,  to  wit,  a  lot  of  whisky,  brandy, 
wine,  rum,  gin,  and  beer  in  barrels,  demi- 
johns, bottles,  and  other  vessels,  in  the  city 
of  Columbia,  S.  C." 

[81  There  Is  no  force  in  the  objection  that 
the  affidavit  describes  the  premises  as  1216 
Gadsden  street,  while  the  warrant  directs 
the  officer  to  enter  into  and  search  1216  Gads- 
den street,  "or  other  place  appurtenant  there- 
to.'*   The  point  would  be  worthy  of  consid- 


eration if  the  homicide  had  occurred  In  the 
effort  to  enter  and  search  any  other  place 
than  the  house  known  as  1216  Gadsden 
street;  but  the  place  which  the  officer  un- 
dertook to  enter  was  1216  Gadsden  street 
and  no  other. 

[91  Nor  is  there  any  merit  In  the  objection 
that  the  warrant  directed  the  search  to  be 
made  by  day  or  by  night  when  the  statute 
forbids  search  of  a  dwelling  house  In  the 
nighttime.  No  effort  was  made  to  search  the 
dwelling  house  of  the  defendant  in  the  night- 
time, and  there  is  therefore  no  ground  to  al- 
lege that  the  statute  was  violated.  If  courts 
gave  heed  to  such  extremely  technical  ob- 
jections, the  law  would  Indeed  be  weak  in 
its  struggle  with  crime. 

[10]  We  are  unable  to  perceive  how  evi- 
dence that  Mrs.  Farmer,  the  plaintiff,  was 
the  prosecuting  witness  on  the  trial  of  de- 
fendant. Sellers,  on  the  charge  of  murdering 
Farmer,  could  be  of  value  to  the  defendant 
It  did  not  require  such  evidence  to  show  that 
Mrs.  Farmer  had  strong  convictions  against 
the  defendant,  for  that  was  evident  from  the 
fact  that  she  was  the  widow  ot\  the  man 
whom  defendant  had  killed,  and  that  she  had 
brought  this  action. 

[11]  Exception  is  taken  to  the  Italicized 
portion  of  the  following  Instruction  on  the 
ground  that  it  Imposes  the  duty  under  all 
circumstances  on  the  owner  of  a  house  to  lay 
his  hands  gently  upon  an  intruder:  *'I  charge 
you  that  a  person's  home,  his  dwelling,  is 
his  castle,  and  he  has  the  right  to  protect 
his  own  home  from  unlawful  invasion.  He 
has  the  right  if  the  person  comes  into  his 
home  against  his  will  to  use  such  force  as 
is  necessary  to  protect  himself  from  invasion — 
unlawful  invasion  of  his  home.  He  has  no 
right  to  use  any  more  force  than  is  necessa- 
ry, but  has  the  right  to  oppose  force  with 
force,  to  protect  his  home  by  the  exercise  of 
just  so  much  force  as  is  necessary  to  protect 
it  or  appears  to  be  necessary  from  the  cir- 
cumstances surrounding  him  at  the  time. 
//  a  pfirson  invades  yotir  home,  you  ha/oe  the 
right  to  eject  hiin^  Your  duty  in  i?^  first 
instance  is  to  go  and  lay  your  hand  on  him 
gently,  and,  if  Tie  resists  you,  then  you  have 
got  the  right  to  oppose  sufficient  force  to  over- 
come his  resistance"  Farmer  was  killed 
while  forcing  his  way  into  defendant's  house. 
On  that  point  there  was  no  dispute.  The 
practical  question  before  the  jury  then  was 
not  whether  the  defendant  took  the  proper 
means  to  get  Farmer  out,  but  whether  he 
was  justified  in  shooting  him  while  he  was 
forcing  his  way  in,  in  order  to  prevent  the 
entry  or  to  prevent  defendant's  own  death  or 
serious  bodily  injury.  On  this  issue  the  in- 
struction was  clearly  given  in  other  portions 
of  the  charge  that  if  Farmer  was  entering 
without  authority  of  law,  the  defendant  had 
a  right  to  oppose  him  by  force  to  the  extent 
of  taking  his  life  if  necessary.  There  is  no 
ground  for  the  assignments  of  error  set  out 
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Ill  tlie  twelfth  and  fifteenth  exceptions,  for 
the  substance  of  the  requests  of  the  defend- 
ant referred  to  in  these  exceptions  was  plain- 
ly i^iven  to  the  Jury  In  the  general  charge. 

[12]  Defendant's  counsel  earnestly  insist 
that  there  was  error  in  refusing  the  follow- 
ing request:  ''If  the  deceased  had  threatened 
the  life  of  defendant,  and  the  defendant  hon- 
«tly  believed  that  the  deceased  intended  to 
carry  out  the  threat  by  taking  his  life  or  do- 
ing some  serious  bodily  harm,  and  the  Jury, 
Tiewing  the  circumstances  from  the  stand- 
point of  the  defendant  at  the  time  of  the  fa- 
tal encounter,  conclude  as  a  reasonable  man 
of  ordinary  reason  and  firmness  that  he  was 
Justified  in  the  belief,  then  the  defendant  was 
entitled  to  be  more  watchful  and  to  interpret 
the  acts  of  the  deceased  more  harshly  than 
he  otherwise  would  have  been  Justified  in 
doing.*^  The  Constitution  forbids  a  trial 
Judge  to  charge  a  Jury  with  respect  to  mat- 
ters of  fact  Therefore,  to  tell  the  Jury  what 
force  they  should  give  to  evidence  of  threats, 
or  to  any  other  evidence  on  a  contested  is- 
sue of  fact,  was  beyond  the  province  of  the 
Judge.  The  consideration  of  what  inferences 
the  defendant  might  properly  draw  and  what 
action  he  might  properly  take  in  view  of 
threats  made  against  him  was  for  the  Jury 
alone. 

[13]  Besides,  the  proposition  submitted  by 
the  defendant  is  so  perfectly  obvious  to  all 
that  to  state  it  or  to  omit  to  state  it  to  the 
Jury  could  not  possibly  have  affected  the  ver- 
dict. There  was  no  error  therefore  in  refus- 
ing the  request. 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(89  s.  C.  5U) 

IRVINE  V.  TOWN  OF  GREENWOOD  et  al. 

(Supreme  Court  of  South  Carolina.    Oct.  2, 

1911.) 

1.  Municipal  Cobpobations  (9  724*)— Tobts 
— Gbounds  of  Liability. 

A  city  is  not  liable  for  its  torts  unless  made 
80  by  statute,  irrespective  of  the  nature  of  the 
matter  in  connection  with  which  the  injury  oc- 
curs, all  its  functions  being  considered  of  a  gov- 
ernmental and  public  character,  though  carried 
on  for  profit. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  8S  lo45,  1568;  Dec. 
Dig.  §  724.»] 

2.  Municipal  Corpobations  (S  733*)— Tobts 
— Liabilitt--Natubb  op  Pdnction--Stbebt 

LlOHTINO. 

Even  were  the  distinction  recognized  be- 
tween governmental  functions  and  others,  the 
lighting  of  streets  is  a  governmental  function; 
and  no  liability  is  imposed  from  that  standpoint 
on  the  city  for  shock  by  contact  with  a  wire 
hanging  from  a  street  arc  light  pole,  though  the 
city  light  plant  also  supplied  private  parties. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f§  1547-1549;  Dec. 
Dig.  S  733.»] 


8.  Municipal  Cobpobatxons  (|  766*)— Tobts 
— DiFKcnvB  Stbeetb. 

Act  18d2  m  St.  at  Large,  p.  91;  OIt. 
Code  1902,  §  2023),  permitting  one  injured 
through  a  defect  in  a  street  to  recover  damages 
therefor,  requires  the  city  to  keep  the  street 
in  such  repair  that  it  is  reasonaoly  safe  for 
travel,  so  that  it  would  be  bound  to  keep  an 
electric  lighting  pole  placed  in  the  street,  to- 
gether with  the  wires  attached  thereto,  m  a 
safe  condition. 

[Bd.  Note.— For  other  cases,  see  MunicipaF 
Corporations.  Cent  Dig.  SS  1621^  1622;  Dea 
Dig.  §  766.*i 

4^  Municipal  Cobpobations  0  821*)  — 
Stbbets— Use  by  Childbbn. 

The  court  cannot  say,  as  a  matter  of  law, 
that  the  playing  of  children  in  the  street  is  an 
illegitimate  use  thereof,,  which  the  citv  is  not 
required  to  anticipate  in  maintaining  tne  street 
in  a  safe  condition;  the  question  being  ordi- 
narily for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  821.*] 

5.  Municipal  Cobpobations  (S  821*)  -« 
Streets— I N  juries. 

It  cannot  be  said,  as  a  matter  of  law,  that 
a  17  year  old  boy  is  so  old  as  to  exclude  him 
from  the  benefit  of  the  rule  requiring  cities  to 
keep  streets  safe  for  children  playing  therein. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  821.*] 

6.  Municipal  Cobpobations  ({  821*)— Tobts 
—Injuries  in  Streets— Jury  Question- 
Contributory  Negligence. 

Whether  the  danger  to  a  child  playing  in 
the  street,  in  coming  in  contact  with  a  wire 
hanging  from  an  electric  lighting  pole,  was  so 
apparent  as  to  make  it  guilty  of  contributory 
negligence  held  a  question  for  the  jury,  in  an 
action  against  the  city  for  resulting  injuries. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  821.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  S.  W.  O.  Shipp,  Judge. 

'•To  be  officially  reported." 

Action  by  H.  B.  Irvine,  as  administrator 
of  the  estate  of  W.  Claude  Irvine,  deceased, 
against  the  Town  of  Greenwood  and  oth- 
ers, Commissioners  of  Public  Works  of  said 
town.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded 
for  new  triaL 

Tillman  &  Watson  and  Cotbran,  Dean  & 
Cothran,  for  appellant  E.  L.  Richardson 
and  Grier  &  Park,  for  respondents. 

WOODS,  J.  The  town  of  Greenwood 
owns  and  operates  a  municipal  lighting 
plant,  for  the  purpose  of  lighting  its  streets 
and  furnishing  electric  current  to  its  citi- 
zens for  domestic  purposes.  This  plant  ii 
controlled  and  managed  by  a  board  of  pub- 
lic works,  composed  of  three  commissioners, 
elected  by  the  qualified  electors  of  the  town, 
who  are  vested,  by  section  2010  of  the  Civil 
Code  (volume  1),  with  full  power  and  au- 
thority to  build,  maintain,  operate,  and  man- 
age the  plant  This  action  was  brought 
against  the  town  of  Greenwood  and  the 
board  of  public  works  by  H.  E.  Irvine,  as 
administrator,  to  recover  damages  for  the 
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alleged  unlawful  and  wrongful  killing  of 
his  son,  Claude  Irvine. 

The  facts,  as  alleged  in  the  complaint,  and 
established  by  the  plaintliTs  evidence,  are 
these:  On  August  23,  1908,  the  deceased,  a 
boy  of  17  years  of  age,  was  engaged  with 
two  companions  in  playing  a  game  known 
as  "peg,"  on  Jordan  street,  in  the  town  of 
Greenwood,  not  far  from  its  intersection 
with  Parker  street  On  the  side  of  Jordan 
street,  a  few  feet  from  the  point  of  inter- 
section, and  on  the  edge  of  the  drain  be- 
tween the  sidewalk  and  the  street,  was  an 
electric  light  pole,  from  which  an  arc  light 
was  suspended.  A  metallic  chain,  used  for 
the  purpose  of  raising  and  lowering  the  light, 
hung  down  the  side  of  the  pole  next  to  the 
street,  and  formed  a  loop  about  five  or  six 
feet  above  the  ground.  As  Irvine,  in  the 
course  of  the  game,  was  running  from  the 
street  to  the  sidewalk  near  this  post,  he 
iipped  on  the  edge  of  the  drain,  caught  hold 
i>f  the  loop  in  an  effort  to  save  himself  from 
falling,  and  was  killed  by  a  strong  electric 
current  transmitted  to  his  body  through  the 
cbain. 

The  complaint  alleged,  in  substance,  three 
acts  of  negligence  and  wantonness  on  the 
part  of  the  defendants:  First,  that  tbey  had 
allowed  the  chain  to  come  in  contact  with 
the  wires  overhead,  and  to  hang  a  short 
distance  above  the  street,  so  that  any  travel- 
er might  touch  it;  second,  that  the  defend^ 
ants  had  removed,  or  allowed  to  be  remov- 
ed, the  insulation  from  the  wires  at  the 
I)oint  of  contact  with  the  cbain;  third,  that 
they  had  failed  to  equip  the  light  with  prop- 
er safety  appliances.  The  defendants  de- 
murred to  the  complaint,  on  the  ground  that 
It  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  in  that  no  action  would 
lie  against  a  municipality  or  its  agent  foi: 
negligence  In  carrying  on  its  corporate  func- 
tions, unless  such  action  were  authorized  by 
statute,  and  that  no  liability  had  been  creat- 
ed by  statute  under  the  facts  stated. 

The  circuit  court  sustained  the  demurrer 
as  to  the  defendant  the  board  of  public 
works,  but  overruled  it  as  to  the  defendant 
the  town  of  Greenwood,  holding  that  the 
acts  of  negligence  specified  in  the  complaint 
might  be  considered  as  a  defect  in  the 
street,  and  that,  under  section  2023  of  the 
Civil  Code  (volume  1),  an  action  would  lie 
against  a  municipality  for  Injuries  result- 
ing therefrom.  At  the  close  of  the  plaintifTs 
testimony,  the  defendant  moved  for  a  non- 
suit, which  was  granted  by  the  court,  on 
the  ground  that  the  plaintiff  bad  failed  to 
prove  that  the  deceased  had  not  been  guilty 
of  contributory  negligence  when  he  received 
the  injury.  From  this  order  of  nonsuit,  the 
plaintiff  appeals. 

[1]  Whenever  the  question  has  arisen,  it 
has  been  held  in  this  state  that  a  municipali- 
ty Is  not  liable  in  damages  for  a  tort  com- 
mitted by  any  of  Its  officers  or  agents,  un- 
less  made  so  by   statute.    White  t.    Olty 


Council  of  Charleston,  2  Hill,  572;  Coleman 
V.  Chester,  14  S.  C.  290;  Black  v.  City  of  Co- 
lumbia, 19  S.  C.  412,  45  Am.  Rep.  785;  Gibbes 
V.  Beaufort,  20  S.  C.  213;  Parks  v.  Green- 
ville, 44,  S.  C.  1G8,  21  S.  E.  640;  Matheney 
V.  Aiken,  68  S.  C.  163,  47  S.  E.  56.  Coun- 
sel for  plaintiff,  while  acknowledging  the  au- 
thority of  these  cases,  insist  that  they  should 
be  limited  In  application  to  such  torts  as  are 
committed  by  a  municipality  in  the  exer- 
cise of  its  public  and  governmental  func- 
tions, and  should  be  held  to  have  no  appli- 
cation to  torts  committed  by  a  municipality 
in  the  conduct  of  a  business  authorized  by 
law  for  the  advantage  of  the  municipality, 
but  distinct  from  the  public  or  governmental 
functions  of  the  corporation.  The  distinc- 
tion contended  for  has  the  sanction  of  very 
high  authority.  Including  the  Supreme  Court 
of  the  United  States.  South  Carolina  v. 
United  States,  199  U.  S.  437,  26  Sup.  Ct 
110,  50  L.  Ed.  261;  Oliver  v.  Worcester,  102 
Mass.  480,  3  Am.  Rep.  485;  1  Dillon  on  Mun. 
Corp.  §  60.  The  numerous  other  authorities 
on  the  subject  are  collated  in  28  Cyc.  1257, 
1258,  20  Am.  &  Eng.  Ency.  1191,  1  L.  R, 
A.  (N.  S.)  (5G4,  30  Am.  St  Rep.  376. 

Notwithstanding  this  weight  of  authority, 
we  think  there  are  cogent  reasons  for  reject- 
ing the  distinction.  The  question  was  not 
decided  in  Mauldin  v.  Greenville,  33  S.  C. 
1,  11  S.  E.  434,  8  L.  R.  A.  291.  There  the 
court  held  that,  in  the  absence  of  express 
bestowal  by  the  Legislature  on  the  city  of 
Greenville  of  the  power  to  construct  and 
maintain  a  plant  to  furnish  electric  lights  in 
private  reside^ices  and  business  houses,  such 
a  power  was  not  implied  in  the  general  grant 
of  authority  "to  make  and  establish  all 
such  rules,  by-laws,  and  ordinances  respect- 
ing the  roads,  streets,  market  and  police  de- 
partment of  said  city,  and  the  government 
thereof,  as  shall  appear  to  them  necessary 
and  requisite  for  the  security,  welfare  and 
convenience  of  said  city,  for  preserving 
health,  life,  and  property  therein,  and  secur- 
ing the  peace  and  good  government  of  the 
same.'*  Here  the  question  is  whether  the 
exercise  of  a  particular  power  expressly  con- 
ferred on  a  municipal  corporation — a  govern- 
mental agency — by  the  General  Assembly 
shall  be  held  to  be  a  governmental  function, 
or  on  the  same  legal  footing  as  an  ordinary 
business  enterprise  of  a  private  corporation. 
The  distinction  was  referred  to  in  Chllds  v. 
City  of  Columbia,  87  S.  C.  566,  70  S.  B. 
290,  but  no  opinion  as  to  its  soundness  was 
expressed;  the  case  having  been  decided  on 
other  grounds. 

In  Hopkins  v.  Clemson  College,  77  S.  C. 
12,  57  S.  El  551,  the  question  was  whether 
Clemson  College,  a  corporation  created  for 
a  public  purpose,  was  liable  for  overflowing 
plaintiff's  land  in  constructing  a  dike  to 
protect  the  crops  on  the  college  lands  from 
the  floods  in  the  Seneca  river.  This  court 
held  that  the  case  fell  within  the  rule  laid 
down  in  Gibbes  t.  Beaufort,  20  S.  a  213, 
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Dunn  V.  Barnwell,  43  S.  C.  398,  21  S.  E. 
315,  49  Am.  St  Rep.  843,  and  the  other  cas- 
es decided  in  this  state,  cited  above,  and 
that  therefore  the  plaintiff  could  not  recov- 
er. On  appeal  the  Supreme  Court  of  the 
United  States  reversed  the  Judgment  of  this 
court,  holding  that  the  flooding  of  plain- 
tiff's land  was  the  taking  of  private  proper- 
ty without  due  process  of  law,  and  that  the 
taking  was  by  the  corporation  Itself,  for 
corporate  purposes,  and  not  by  its  officers 
or  agents.  As  we  understand,  it  was  on 
these  grounds  that  the  case  was  distinguish- 
ed from  Gibbes  v.  Beaufort,  supra,  and  oth- 
er like  cases  decided  in  this  state.  The 
doctrine  of  the  decision,  however,  is  not  ap- 
plicable to  this  case,  for  the  reason  that  here 
there  is  no  taking  of  private  property  by 
the  corporation,  but  an  injury,  resulting  in 
death,  from  the  alleged  failure  of  an  em- 
ploy6  of  the  municipality  to  perform  the 
dudes  imposed  on  him  by  the  municipality. 

In  endeavoring  to  put  into  practical  effect 
the  supposed  distinction  between  public 
function  and  private  business  or  enterprise 
of  municipal  corporations,  it  will  hardly  be 
doubted  that  the  courts  will  find  themselves 
involved  in  a  maze  of  shadowy  distinctlona 
Where  is  the  line  of  demarcation  to  be 
drawn?  If  it  could  be  satisfactorily  laid 
out  now,  it  could  not  long  continue  to  re- 
ceive general  recognition;  for  the  functions 
of  government,  especially  municipal  govern- 
ment, are  being  extended  almost  every  day. 
That  which  to-day  might  clearly  appear  to 
be  a  private  business  of  the  corporation,  au- 
thorized by  law,  in  a  short  time  might  ap- 
pear to  be  a  plain  public  obligation  and  a 
governmental  function.  Take,  for  example, 
the  water  supply  of  a  city.  A  short  time 
ago  it  was  held  that,  while  a  city  exercised 
a  public  function  in  providing  water  for  its 
fire  engines,  although  nsed  almost  exclusive- 
ly for  the  protection  of  private  property,  yet 
when  it  ran  pipes  to  private  houses,  and 
there  supplied  water  to  its  inhabitants  for 
drinking  and  other  domestic  purposes,  it  was 
acting  outside  of  true  governmental  func- 
tions, and  engaging  in  private  business. 
Judson  V.  Borough  of  Winsted,  80  Conn.  384, 
68  Atl.  999,  16  L.  R.  A.  (N.  S.)  91.  At  this 
time  it  will  hardly  be  doubled  that  when  a 
city,  under  legislative  sanction,  undertakes 
to  furnish  water  to  its  inhabitants  it  per- 
forms a  public  and  governmental  function; 
for  nothing  can  be  more  important  to  the 
municipal  public  than  the  prevention  of  dis- 
ease, and  nothing  so  promotes  the  public 
health  as  a  supply  to  all  citizens  of  pure  wa- 
ter. This  is  but  an  illustration  of  the  truth 
that,  with  advancing  civilization,  not  only 
do  the  duties  of  individuals  increase,  but  the 
pnblic  and  governmental  duties  and  func- 
tions of  the  state  and  of  municipalities  em- 
brace more  subjects. 

E}xpressing  the  inclination  of  the  court  to 
reject  the  distinction  contended  for,  Mr.  Jus- 


tice McGowan  says,  in  Black  v.  Columbia,  19 
S.  C.  412,  45  Am.  Rep.  785:  "With  all  due 
respect.  It  seems  to  us  that  if  the  powers 
granted  to  a  municipal  corporation  are  sus- 
ceptible of  such  division  and  separation  it 
would  be  exceedingly  difficult  to  carry  the 
doctrine  into  anything  like  uniform  practice. 
Opinions  must  certainly  differ,  both  as  to 
the  proper  classification  of  the  powers  and 
the  character  of  the  duty  imposed  by  them. 
The  necessity  of  determining  in  each  case 
whether  a  particular  power  should  be  rank- 
ed in  the  class  of  cori)orate,  as  distinguished 
from  civil,  powers,  and  if  the  former,  wheth- 
er its  exercise  imposes  a  duty,  discretionary 
or  merely  ministerial,  must  be  the  source 
of  constantly  recurring  difficulties,  and  tend 
to  great  confusion  and  uncertainty  in  the 
administration  of  the  law."  The  confusion 
which  has  resulted  from  the  refinements  and 
distinctions  attempted  by  other  courts  with 
respect  to  the  liability  of  municipal  corpora- 
tions for  torts  committed  by  officers  or  em- 
ployes is  so  great  that  It  would  be  difficult, 
if  not  impossible,  to  deduce  from  them  a  rule 
which  could  be  applied  with  confidence  by 
the  public  or  the  bar.  This  is  made  appar- 
ent by  the  study  of  any  well-considered  text 
or  opinion  on  the  subject,  such  as  the  opin- 
ion of  Chief  Justice  Gray,  in  Hill  v.  Boston, 
122  Mass.  844,  23  Am.  Rep.  332,  and  the  note 
to  Goddard  v.  Harpswell  (Me.)  30  Am.  St 
Rep.  37a 

After  much  consideration  of  the  anthori- 
ties  in  this  state  and  elsewhere,  it  seems  to 
us  the  more  logical  conclusion  that  the  courts 
should  not  undertake  to  say  that  any  func- 
tions of  a  municipal  corporation  are  private 
and  not  governmental,  but,  on  the  contrary, 
should  hold  that  municipal  corporations  are 
created  solely  for  public  and  governmental 
purposes,  and  that  all  powers  granted  to 
them  by  the  General  Assembly,  under  the 
sanction  of  the  Constitution,  are  to  be  ex- 
ercised as  public  and  governmental  fnnc- 
tions,  for  the  benefit  of  the  municipal  commu- 
nity. Indeed,  this  view  of  powers  granted  is 
required  by  the  definition  of  a  municipality, 
for  an  essential  part  of  the  definition  is  that 
the  charter  be  granted  for  the  purpose  of 
subordinate  self-government  Certain  it  Is 
that  sections  3,  4,  and  5  of  article  8  of  the 
Constitution  of  this  state  contemplate  that 
the  construction  and  operation  of  water  and 
electric  plants,  not  only  for  the  purposes  of 
the  corporation,  strictly  speaking,  but  for 
supplying  citizens  of  the  municipality  with 
light  and  water,  «haU  be  a  public  purpose,  for 
which  the  municipality  may  incur  debts  and 
levy  taxes. 

There  is  another  strong  reason  for  the  re- 
jection of  the  distinction  contended  for, 
which  applies  with  special  force  in  this  state. 
Municipalities  are  brought  into  existence  by 
the  legislative  branch  of  the  government  and 
It  is  peculiarly  the  province  of  the  General 
Assembly,  not  only  to  confer  the  powers,  but 
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to  determine  tbe  extent  of  the  liability  of 
such  corporations.  Having  In  view  the  doo 
trine  long  ago  laid  down  by  the  courts  of 
this  state,  that  municipal  corporations  are 
liable  for  torts  only  when  made  so  by  legis- 
lative enactment,  the  General  Assembly  has 
by  law  expressed  its  will  as  to  the  extent  of 
the  liability  of  such  corporations  for  torts. 
The  courts  are  therefore  bound  to  restrict 
the  liability  to  the  terms  of  the  statute ;  and 
the  statute  authorizes  no  distinction  between 
governmental  and  public  duties  and  supposed 
private  municipal  enterprises. 

[2]  But,  even  if  the  distinction  contended 
for  were  recognized,  we  do  not  think  this 
case  could  fall  under  it  The  death  of  plain- 
tllTs  Intestate  was  due  to  contact  with  a 
wire  suspended  from  a  pole  supporting  one 
of  the  arc  lights,  put  up  for  the  purpose  of 
illuminating  the  streets  of  the  town  of  Green- 
wood. The  lighting  of  the  streets  of  a  city 
is  universally  recognized  as  a  public  and 
governmental  function.  It  cannot  alter  the 
case  that  the  same  plant  which  supplied 
electricity  for  the  street  light  also  supplied 
the  electricity  for  the  lights  in  private  dwell- 
ings and  business  houses. 

[8]  The  next  question  is  whether  the  alleg- 
ed tort  of  the  municipal  authorities  fell  with- 
in the  terms  of  the  act  of  1892  (21  Stat  91), 
now  incorporated  In  the  Civil  Code  as  section 
2023,  which  reads  as  follows:  **Any  person 
who  shall  receive  bodily  injury,  or  damages 
in  his  person  or  property  through  a  defect  in 
any  street,  causeway,  bridge,  or  public  way, 
or  by  reason  of  defect  or  mismanagement  of 
anything  under  the  control  of  the  corpora- 
tion within  the  limits  of  any  town  or  dty, 
may  recover,  in  an  action  against  the  same, 
the  amount  of  actual  damages  sustained  by 
him  by  reason  thereof.  If  any  such  defect  in 
a  street  causeway  or  bridge  existed  before 
such  injury  or  damage  occurred,  such  dam- 
age shall  not  be  recovered  by  the  person  so 
injured  If  his  load  exceed  the  ordinary 
weight:  Provided,  the  said  corporation  shall 
not  be  liable  unless  such  defect  was  occasion- 
ed by  its  neglect  or  mismanagement ;  provid- 
ed, further,  such  person  has  not  in  any  way 
brought  about  such  injury  or  damage  by  his 
or  her  own  negligent  act  or  negligently  con- 
tributed thereto.'*  In  the  case  of  Dunn  y. 
Barnwell,  43  S.  C.  398,  21  S.  E.  315,  49  Am. 
St  Bep.  843,  the  court  construing  the  statute 
in  the  light  of  its  title,  held  that  the  liabil- 
ity cveated  by  it  was  limited  to  misfeasance 
or  nonfeasance  connected  with  the  keeping  of 
*'any  street  causeway,  bridge,  or  public  way" 
in  proper  repair.  This  construction  has  been 
followed  in  cases  arising  since  the  statute 
was  incorporated  in  the  Civil  Code.  Hutch- 
ison y.  SummervlUe,  66  S.  C.  448,  45  S.  B. 
8;  Bryant  v.  Orangeburg,  70  S.  C.  142,  49  8. 
B.  229.  But  we  are  unable  to  ^ve  the  duty 
of  keeping  streets  in  repair  the  narrow  mean- 
ing contended  for  by  respondents.  To  keep 
a  street  in  repair  means  to  keep  it  in  such 


physical  condition  that  It  will  be  reasonably 
safe  for  street  puriK)ses.  •  It  is  not  enough  that 
its  surface  should  be  safe;  a  street  is  not  in  re- 
pair when  poles  or  wires  or  other  structures 
are  so  placed  in  or  over  it  as  to  be  danger- 
ous to  those  making  a  proper  use  of  the 
street  In  Duncan  v.  Greenville,  71  S.  0.  170, 
50  S.  B.  776,  it  was  held  that  a  wagon  left  on 
the  public  road,  so  as  to  put  travelers  in 
peril,  must  be  regarded  under  the  statute  as  a 
failure  to  keep  the  road  In  repair.  In  this 
case  the  pole  was  placed  in  the  street  as  a 
fixture,  and  became  a  part  of  the  street, 
which  it  became  the  duty  of  the  municipal 
authorities  to  keep  safe. 

Forceful  argument  was  presented  in  sup- 
port of  the  position  that  no  cause  of  action 
arose  because  the  street  was  safe  for  the 
ordinary  purposes  of  travel,  and  plaintiff's 
intestate,  who  was  17  years  of  age,  would 
not  have  been  killed  if  he  had  not  been  using 
the  street  for  the  purpose  of  playing  a  ball 
game,  a  purpose  for  which  it  was  not  intend- 
ed; and  that  the  nonsuit  must  be  sustained 
on  that  ground.  The  court  has  given  much 
consideration  to  this  question,  important  not 
only  to  the  parties  in  this  case,  but  to  the 
general  public. 

There  can  be  no  doubt  that  the  main  pur- 
pose of  streets  and  roads  is  for  travel.  They 
serve  this  purpose,  not  only  as  avenues  of 
traffic  and  of  social  communication,  but  as 
a  means  for  the  people  to  obtain  at  will 
the  pleasurable  sensation  of  locomotion  and 
change  of  scene  and  environment.  In  fur- 
therance of  these  purposes,  streets  and  roads 
are  now  burdened  with  street  railways  and 
trolley  lines.  The  necessity  of  having  the 
streets  lighted.  In  order  that  they  may  serve 
these  purposes,  makes  any  reasonable  means 
to  that  end,  such  as  the  placing  of  electric 
light  wires,  a  proper  burden  on  the  streets  of 
a  town  or  city.  But  while  those  mentioned 
above  are  the  main  and  dominant  purposes  of 
a  street  to  which,  when  the  occasion  arises, 
others  must  yield,  still  there  are  other  pur- 
poses for  which  streets  and  roads  have  al- 
ways been  used,  and  which. become  more  and 
more  urgent  as  population  becomes  more  and 
more  dense.  One  who  wishes  to  build  on  a 
city  lot  must  often  of  necessity  be  allowed 
temporary  use  of  a  portion  of  the  street  for 
placing  his  material.  Streets  and  roads  are 
often  used  for  public  meetings  held  for  the 
enlightenment  or  amusement  of  the  people. 
So,  likewise,  children  and  youths  have  al- 
ways used  streets  for  their  sports,  subject  to 
the  regulation  of  municipal  ordinance,  and 
subject  to  the  use  of  the  streets  for  the  oth- 
er purposes  above  set  out  The  necessity  for 
reasonable  use  of  this  kind  becomes  constant- 
ly more  pressing  with  the  Increase  in  the  size 
of  towns  and  cities,  and  the  decrease  of  home 
space.  To  vast  numbers  of  boys  and  girls 
the  street  affords  the  only  place  of  sport  and 
the  only  outlook  from  a  pent-up  home.  The 
interest  of  the  state  is  no  less  vital  that  these 
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boys  and  girls  should  have  a  place  for  de- 
velopment of  body  and  spirit  by  out  of  door 
sport,  than  its  Interest  that  they  should  have 
the  public  school  as  a  place  for  mental  train- 
ing. Indeed,  it  is  not  to  be  doubted  that 
arrested  and  abnormal  development  of  men 
and  women,  which  results  in  the  great  burden 
of  crime  borne  by  society,  is  due  largely  to 
the  lack  of  parks  and  playgrounds,  where 
the  Joy  of  activity  in  the  fresh  air  may  be 
found, 

[4]  It  is  no  doubt  true  that  the  primary 
duty  of  the  municipal  authorities  is  to  keep 
the  streets  safe  and  in  good  condition  for 
travel,  and  if  in  doing  that  it  becomes  nec- 
essary to  make  them  unfit  and  dangerous  for 
the  play  of  boys  and  girls  no  responsibility 
falls  on  the  municipality;  and  It  is  also  true 
that  the  police  power  extends  to  forbidding 
play  in  streets  dangerous  or  unfit  for  that 
purpose  from  any  cause;  nevertheless,  munic- 
ipal authorities  are  bound  to  take  notice  of 
and  have  a  reasonable  regard  for  the  fact  that 
many  streets  are  used  for  the  play  of  boys 
and.  girls,  and  that  they  may  be  properly  so 
used,  without  material  Interference  with  the 
main  uses  above  set  out  Viewing  the  gener- 
al use  of  the  street  by  boys  and  girls  for  play, 
and  the  long  acquiescence  by  the  public  in 
such  use,  when  it  has  not  interfered  with  the 
other  uses  mentioned,  and  considering  the 
growing  scope  of  the  duties  of  the  state,  and 
especially  of  municipal  corporations,  to  the 
Individual,  it  seems  clear  that  the  court 
should  not  lay  It  down,  as  a  proposition  of 
law  applicable  to  all  cases,  that  playing  by 
boys  and  girls  while  they  are  still  of  the  age 
of  youthful  sport iveness  is  an  Illegitimate  use 
of  a  street,  not  to  be  anticipated  by  the  au- 
thorities whose  duty  it  is  to  keep  highways 
in  a  reasonably  safe  condition. 

The  earlier  and  later  authorities  on  the 
subject  are  in  direct  conflict  The  doctrine 
first  held  in  this  country  is  thus  forcibly 
stated  by  Chief  Justice  Blgelow,  in  Blodgett 
V.  Boston,  8  Allen  (Mass.)  237,  which  was 
an  action  for  damages  received  by  a  boy 
11  years  old,  while  engaged  in  play  on  a 
street:  "The  highway  is  to  be  kept  safe  and 
convenient  for  all  persons  having  occasion 
to  pass  over  it,  while  engaged  in  any  of  the 
pursuits  or  duties  of  life.  If  this  be  not  the 
limit  beyond  which  the  duty  and  correspond- 
ing liability  of  cities  and  towns  in  relation 
to  the  subjectrmatter  do  not  extend,  we  are 
unable  to  see  where  the  line  can  be  drawn. 
And  yet  it  is  plain  that  there  must  be  some 
limit  A  town  cannot  be  held  responsible 
for  every  case  of  damage  to  person  or  prop- 
erty which  may  happen  by  reason  of  a  de- 
fect in  a  highway,  without  regard  to  the  use 
to  which  it  was  appropriated  at  the  time 
of  the  accident  by  the  person  injured.  Sup- 
pose, for  example,  a  Juggler  or  gymnast 
shoiUd  occupy  a  portion  of  a  street  or  road 
to  exhibit  his  feats  of  skill  or  agiiity  or 
strength.    He  certainly  could  not  be  regard- 


ed in  the  light  of  a  traveler  while  so  using 
the  highway;  nor  could  he  claim  damages 
of  a  city  or  town  for  injuries  sustained  by 
him  in  his  person  or  property  during  the 
performance,  although  they  might  have  been 
occasioned  in  whole  or  in  part  by  a  defect 
in  the  highway.  Take  another  example  of 
a  different  character.  A  boy,  while  using  a 
portion  of  a  highway  solely  for  the  purpose 
of  enjoying  the  amusement  of  sliding  over 
the  snow  in  a  sled,  meets  with  an  injury  at- 
tributable to  some  defect  arising  from  the 
accumulation  of  snow  or  Ice.  It  would  hard- 
ly be  contended  that  the  city  or  town  in 
which  such  an  accident  happened  could  be 
held  liable  for  the  damages  thereby  occa- 
sioned." 

The  same  doctrine  was  stated  and  applied 
in  Tighe  v.  Lowell,  119  Mass.  472,  and  Hunt 
V.  Salem,  121  Mass.  2^.  These  cases  were 
decided,  it  is  true,  under  a  statute  which  gave 
a  right  of  action  to  "travelers,"  for  injuries 
received  from  defects  in  the  highway,  while 
our  statute  provides  for  the  recovery  of 
damages  by  "any  person  who  shall  receive 
bodily  injury.  •  •  •  "  But  there  are  oth- 
er cases  laying  down  the  same  rule  in  states 
where  no  limitation  of  the  right  of  action 
to  travelers  was  expressed  in  the  statute. 
Reed  v.  Madison,  83  Wis.  171,  53  N.  W.  547, 
17  L.  R.  A.  733;  Chicago  v.  Starr,  42  IlL 
177,  89  Am.  Dec.  422.  The  cases  cited  held, 
however,  that  the  rule  of  nonliability  ex- 
tended only  to  children  who  were  using  the 
street  exclusively  for  play,  and  not  to  chil- 
dren who,  In  going  from  one  place  to  anoth- 
er, stopped  to  gratify  their  curiosity,  or  to 
Indulge  their  natural  tendency  to  sportive- 
ness;  the  diversion  or  play  in  such  cases 
being  regarded  as  a  mere  incident  of  the 
travel,  to  be  expected  of  children  in  their 
use  of  streets  for  travel. 

The  matter  has  not  been  before  any  court 
of  last  resort  in  this  state,  but  the  conclu- 
sion we  have  stated  is  in  accord  with  all 
the  later  decisions.  Modern  Judicial  opin- 
ion and  the  reason  for  it  is  thus  expressed 
in  Gibson  v.  Huntington,  38  W.  Va.  177,  18 
S.  E.  447,  22  L.  R.  A.  561,  45  Am.  St  Rep. 
853;  "Poor  parents  are  unable  to  provide  a 
place  of  healthful  exercise  and  play  for 
their  children,  for  it  requires  all  their  earn- 
ings to  clothe,  feed,  and  shelter  them.  The 
law  prohibits  them,  under  the  penalty  of  I>e- 
ing  trespassers,  from  entering  on  the  lands 
of  others;  and  now  to  forbid  them  to  use 
the  road  to  its  utmost  boundary  for  the  pur- 
pose of  play,  when  not  interfering  in  any 
manner  with  the  traveling  public,  would 
savor  too  much  of  the  Dark  Ages  of  barba- 
rism, when  children  were  subject  to  inhuman, 
diabolical  punishments,  and  their  lives  were 
at  the  mercy  of  those  having  charge  over 
them.  The  roads  are  the  only  commons  chil- 
dren now  have,  and  to  confine  them  in  the 
narrow  limits  of  their  tenement  houses 
would    be    cruel,    unjust*    and    oppresslr^ 
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blight  their  young  Uvea,  and  render  their 
bodies  weak,  siclcly,  scrofulous,  and  Tile." 
The  same  principle  has  been  applied  in 
tbe  following  cases:  Owensboro  t.  York,  117 
Ky.  294,  77  S.  W.  1130.  25  Ky.  Law  Rep. 
1439;  Covington  v.  DrexiUus,  120  Ky.  493, 
87  S.  W.  266,  27  Ky.  Law  Rep.  903,  117  Am. 
St  Rep.  593;  McGuire  v.  Spence,  91  N.  Y. 
303,  43  Am.  Rep.  668;  Chicago  v.  Keefe, 
114  111.  222,  2  N.  B.  267,  55  Am.  Rep.  860; 
Busse  V.  Rogers,  120  Wis.  443,  98  N.  W. 
219.  64  L.  R.  A.  183;  Straub  v.  St.  Louis, 
175  Mo.  413.  75  S.  W.  100;  Stodd  v.  Phil- 
adelphia (O.  C.)  183  red.  659;  Augusta  v. 
Tharpe,  113  Ga.  152,  38  S.  E.  389;  Rome 
T.  Suddeth.  116  Ga.  649,  42  S.  E.  1032; 
Omaha  v.  Richards,  49  Neb.  244,  68  N.  W. 
528;  Indianapolis  v.  Ehnmelman,  108  Ind. 
530,  9  N.  EL  155,  58  Am.  Rep.  65;  Kunz  t. 
Troy,  104  N.  Y.  344,  10  N.  E.  442,  58  Am. 
Kep.  508;  Vicksburg  v.  McLain,  67  Miss.  4, 
6  South.  774;  Beaudin  v.  Bay  City,  136 
Mich.  333,  99  N.  W.  285,  4  Am.  &  Eng. 
Ann.  Cas.  248,  and  note;  note,  20  L.  R.  A. 
(N.    S.)  753. 

[S]  It  is  true  that  in  the  decisions  cited 
the  ages  of  the  children  injured  ranged  from 
3  to  14  years;  but  we  do  not  think  this 
conrt  can  say,  as  a  matter  of  law,  that  a 
boy  of  17  has  passed  the  age  of  youthful 
sportiveness,  and  reached  such  a  mature  age 
that  play  in  the  street  is  not  to  be  expected 
of  him,  nor  allowed  to  him.  We  express  no 
opinion  as  to  the  correctness  of  the  rulings 
of  the  Supreme  Court  of  Mississippi,  in 
Jackson  v.  Greenyille,  72  Miss.  220,  16 
South.  382,  27  L.  R.  A.  527,  48  Am.  St  Rep. 
553,  and  of  the  Supreme  Court  of  Massa- 
chusetts, in  Vosburgh  v.  Moak,  1  Cush.  453, 
48  Am.  Dec.  613,  that  grown  men  playing 
with  a  dog,  or  playing  ball  on  a  street,  are 
not  making  a  legitimate  or  permissible  use 
of  the  street,  and  cannot  recover  for  inju- 
ries due  to  a  defect  in  the  street,  for  this 
case  is  different 

[8]  Under  some  circumstances  and  in  some 
localities,  it  would  no  doubt  be  held  an  im- 
proper use  of  the  street,  and  contributory 
negligence,  as  a  matter  of  law,  for  boys  of 
17  to  incur  the  risk  of  playing  on  the  street 
But  there  are  no  circumstances  here  to  take 
the  case  out  of  the  general  rule  that  it  is 
for  the  jury  to  determine,  under  all  the  cir- 
cumstances, whether  the  use  of  the  street 
by  the  boys  was  a  legitimate  use,  and  wheth- 
er the  danger  was  so  apparent  that  they 
were  guilty  of  contributory  negligence. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court 
for  a  new  trial. 

JONES.  C.  J.,  GARY,  A.  J.,  and  HY- 
DRICK,  J.,  concur. 


(136  aa.  80<) 
JOHNSON  ▼.  STATE. 

(Supreme  Court  of  Georgia.     Sept  22,  1911.) 

fSyUahus  hy  the  Court.) 

1.  Original  Law  (H  762.  863*)— Tbial-In- 
STBUonoN— Opinion  of  Court. 

The  court  instructed  the  jury  aa  follows: 
"If  you  believe  from  the  evidence,  Devond  a  rea- 
sonable doubt,  that  the  defendant,  Will  Johnson, 
was  the  aggressor,  and  that  he,  actuated  by  mal- 
ice aforethought  either  express  or  implied,  with 
a  pistol  shot  the  deceased.  Will  Solomon,  at  the 
time  and  place  in  the  manner  charged  in  the  m- 
dictment,  then  the  defendant  would  be  guilty  of 
the  offense  of  murder,  and  you  would  be  author- 
ized in  convicting  him.*'  This  charge  was  not 
without  evidence  to  support  it  nor  did  it  con- 
tain an  expression  of  opinion  by  the  court  that 
the  accused  was  the  aggressor.  Nor  was  the 
substantial  repetition  of  the  same  instruction  to 
the  jury,  in  a  recharge  at  their  request,  errone- 
ous, on  the  ground  that  it  was  given  at  the  con- 
clusion of  such  recharge,  or  on  the  ground  that 
it  inflamed  the  minds  of  the  jury,  and  was  prej- 
udicial to  the  accused,  as  focusing  the  minds  of 
the  jury  upon  the  theory  that  the  accused  was 
the  aggressor. 

[Ed,  Note.— For  other  cases,  see  Oimlnal 
Law,  Cent.  Dig.  IS  1750-1759,  2065-2067:  Dec. 
EMg.  §§  762.  863  ;♦  Homicide,  Cent  Dig.  (§  581, 

2.  Homicide  (S  200*)— Evidbncb— Dting  Dbc- 
labation. 

The  court  did  not  err  in  admitting  the 
statement  of  the  decedent  as  to  the  cause  of  his 
death  and  the  person  who  killed  him.  There 
was  evidence  that  the  decedent,  at  the  time  he 
ihade  the  declaration,  was  in  a  dying  condition, 
and  was  conscious  of  the  fact  Penal  Code  1910, 
S  1026. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  425-427 ;   Dec.  Dig.  |  200.*] 


3.  Criminal  Law  (§§  419.  420,  448,  696*)— 
Homicide  (§338*)  —  Evidence  —  Hearsay- 
Opinion  —  WRIT       OT       ElRBOR  —  HARMLESS 

Error. 

The  evidence  of  a  witness  that  he  heard  an- 
other person  say,  upon  hearing  the  report  of  the 
pistol  that  killed  the  decedent,  **He  has  shot  that 
boy,"  was  objectionable  as  hearsay  evidence  and 
the  expression  of  an  opinion  (Oarr  v.  State,  76 
Ga.  592  [3]).  and,  not  being  strictly  responsive 
to  any  question  propounded  by  counsel  for  the 
accused,  ^ould  have  been  excluded  upon  his 
motion;  but,  as  the  remark  was  so  indefinite 
that  it  could  apply  as  well  to  the  decedent  as 
to  the  accused,  as  the  party  doing  the  shooting, 
and  as  there  was  only  one  shot  fired,  and  the 
accused  in  his  statement  admitted  firing  the 
shot  that  killed  the  deceased,  the  refusal  of  the 
court  to  rule  out  the  remark  as  hearsay  was 
manifestly  not  hurtful  to  him. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  M  973-983;  Dec.  Dig.  H  419, 
420,  448,  696;*  Homicide,  Cent  Dig.  S§  709- 
713 ;   Dec.  Dig.  §  338.*1 

4.  Homicide  (§  300*)— Instruction— Sklf-Db- 

FENSE. 

The  court  stated  a  correct  legal  principle 
in  instructing  the  jury  that  **One  would  not  be 
justified,  under  the  law  of  self-defense,  in  killing 
another  to  prevent  the  commission  of  an  injury 
upon  him  which  would  amount  to  nothing  more 
than  a  misdemeanor.'*  This  charge  was  not  er- 
roneous for  either  of  the  following  reasons:  (a) 
That  '*it  was  confusing  and-  misleading,  in  that 
it  failed  to  instruct  the  jury  of  what  offense  the 
defendant  might  be  guilty;"  (b)  that  'it  de- 
prived the  deiendant  of  the  right  to  defend  him- 
self against  an  apparent  danger,  and  virtually 
instructed   the  jury  that,  before  the  defendant 
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would  be  authorized  to  act  in  self-defense,  he 
mnst  first  wait  and  ascertain  whether  his  adyer- 
sary  only  intended  to  inflict  some  misdemeanor 
on  him,  or  whether  he  intended  to  commit  a 
felony^  before  the  defendant  would  be  justified 
in  acting  at  all;"  and  (c)  that  "a  seeming  neces- 
sity, if  acted  upon  in  ^ood  faith,  would  be  equiv- 
alent to  a  real  necessity ;  and  for  the  court  to 
instruct  the  jury  as  he  did  in  this  case  it  de- 
prived him  of  this  right.**  There  is  no  assign- 
ment of  error  that  the  court  did  not  elsewhere 
instruct  the  jury  as  to  the  doctrine  of  a  seeming 
neceasity,  acted  upon  in  good  faith,  being  equiv- 
alent to  an  actual  necessity.  Moreover,  it  ap- 
pears from  the  charge  in  the  record  that  the 
court  fully  and  clearly  instructed  the  jury  on 
the  subject 

[EM.  Note.—For  other  cases,  see  Homicide, 
Cent  Dig.  §§  614-632 ;  Dec.  Dig.  |  300.*] 

5.  Homicide  (§  309*)— Instbuctiow— Voluw- 

TABT  MaNSLAUGHTEB. 

The  court  further  charged  the  jury  as  fol- 
lows: **If  you  believe  from  the  evidence  that 
Will  Solomon  [^e  decedent]  was  the  aggressor 
and  committed  on  the  defendant  an  ordinary 
battery  by  striking  the  defendant  with  some  in- 
strument, or  that  he  was  attempting  to  commit 
on  the  defendant  ordinary  battery,  an  injury 
less  than  a  felony,  and  that  by  reason  of  b«ing 
attacked  by  the  deceased,  or  by  reason  of  such 
attempted  injury  upon  him,  that  violent  impulse 
of  passion  supposed  to  be  irresistible  was  excited 
in  the  defendant,  and  the  defendant,  acting  un- 
der such  impulse  of  passion,  shot  and  killed  the 
deceased,  WiU  Solomon,  he  would  not  be  guilty 
of  the  offense  of  murder,  but  you  would  be  au- 
thorized in  finding  him  guilty  of  the  offense  of 
voluntary  manslaughter.*^  Tnis  charge  was  not 
erroneous  on  the  ground  that  "it  confused  the 
law  of  justification  with  the  law  of  voluntary 
manslaughter,  and  excluded  entirely  from  the 
jury's  consideration  other  equivalent  circum- 
stances which  might  be  sufficient,  under  the 
law,  to  mitigate  the  offense.'* 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §|  649-^6 ;  Dec  Dig.  §  309.*] 

6.  sufticibnct   of   evidenob  —  ovkbbui<ing 
Motion  fob  Nkw  Tbial. 

The  evidence  in  the  record  does  not  disclose 
a  strong  case  for  murder  against  the  plaintiff 
in  error;  but  this  court  cannot  say  that  the 
verdict  for  that  offense  was  wholly  unauthorized 
by  the  evidence,  nor  that  the  trial  judge  abused 
his  discretion  in  overruling  the  motion  for  a 
new  trial. 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrlll,  Judge. 

Will  Johnson  was  convicted  of  homicide, 
and  brings  error.    Afiirmed. 

Byron  R.  Collins  and  W.  I.  Geer,  for  plain- 
tiff In  error.  J.  A.  Lcdng,  Sol.  Gen.,  R.  R. 
Arnold,  T.  S.  Felder,  Atty.  Gen.,  and  Hawes 
&  Pattle,  for  the  State. 

FISH,  C.  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 

(136  Ga.  901) 

ROBERTS  V.  TIFT. 
(Supreme  Court  of  Georgia.     Sept  80,  1911.) 

fSyllahuB  hy  the  Court, ) 

1.  ESjectment   (S  76*)  — Pleadinq  — Amend- 
kent. 

An  amendment  laying  a  new  demise  and 
preserving  the  action  can  be  made  in  the  ficti- 
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tious  form  of  ejectment,  although  the  original 
declaration  contained  only  a  demise  of  a  person 
dead  at  the  time  of  the  commencement  of  the 
suit 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  §  76.*] 

2.  Witnesses  (|  159*)— TRANSAcmoNS  with 
Persons  Since  DECEASEi>-^SnRViyiNO  Pab- 
TY  TO  Contract— Competency. 

On  the  trial  of  an  action  of  ejectment  a 
lessor  was  competent  to  testify  that  another 
lessor,  in  whose  name  a  prior  demise  was  laid, 
at  a  given  time  executed  and  delivered  to  the 
witness  as  grantee  a  deed  to  certain  described 
land  for  which  the  action  was  brought ;  that  the 
witness  saw  the  grantor  sign  the  instrument 
in  the  presence  of  two  named  witnesses,  neither 
of  whom  was  an  oflScer;  that  both  of  the  wit- 
nesses and  the  grantor  had  since  died ;  that  the 
instrument  was  lost  and  could  not  be  found* 
and  that  it  had  never  been  recorded,  the  personal 
representatives  or  transferee  of  such  grantor 
not  being  a  party  to  the  suit 

[E)d.   Note.— F^r  other  cases,  see  Witnesses, 
Dec.  Dig.  §  159.*] 

3.  Motion  fob  New  Trial  ~  Statement  of 
Defendant's  CoNTENTipNa. 

There  was  no  merit  in  the  grounds  of  the 
motion  for  a  new  trial  based  upon  the  alleged 
failure  of  the  judge  to  properly  state  the  con- 
tentions of  the  defendant  below  upon  the  trial 
of  the  case. 

4.  Ejectment  (8  9*)-- Right  of  Action  — Ti- 
tle OF  Plaintiff— Outstanding  Title. 

The  court  charged  the  jury  as  follows: 
Now,  the  defendant  insists  that  he  purchased 
some  portion  of  the  land  in  dispute,  and  that  he 
has  a  right  to  hold  the  land  as  his.  The  court 
charges  you  that  the  defendant  has  a  right  to 
■et  up  any  i>aramount  title  to  this  property,  set 
up  any  title  that  is  the  best  title  to  this  prop- 
erty ;  aad,  if  you  believe  from  the  evidence  that 
he  holds  the  true  title  and  that  it  has  descended 
from  the  true  owners,  and  that  Oapt  Tift  [the 
plaintiff]  has  not  complied  with  the  law,  and 
has  not  come  up  to  the  requirements  of  the  law, 
which  gives  prescriptive  title,  why  the  defend- 
ant would  be  entitled  to  recover,  and  your  ver- 
dict would  be  in  favor  of  the  defendant"  This 
instruction  was  calculated  to  impress  the  jury 
with  the  idea  that,  before  they  would  be  author- 
ized to  find  in  favor  of  the  defendant  the  evi- 
dence had  to  be  sufficient  to  show  that  the  de- 
fendant held  under  a  paramount  outstanding 
title;  that  is,  if  it  appeared  from  the  evidence 
that  there  was  an  outstanding  title  superior  to 
that  of  the  plaintiff,  he  could  nevertheless  re- 
cover if  the  defendant  was  not  connected  with 
such  outstanding  superior  title.  The  law  is  that 
the  plaintiff  must  recover  on  the  strength  of  his 
own  title;  and  therefore,  if  at  the  trial  an  out- 
standing title  be  shown  superior  to  that  of  the 
plaintiff,  he  cannot  recover,  although  it  be  not 
shown  that  the  defendant  had  title.  As  there 
was  evidence  tending  to  show  an  outstanding 
paramount  title  with  which  the  defendant  was 
not  connected,  the  instruction  was  hurtful  error 
to  the  defendant 

[Ed.   Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  §S  15-29;  Dec  Dig.  S  9.*] 

5.  Adverse  Possession  (§  116*)  —  Eotfeot — 
Prescriptions. 

It  was  not  error  to  charge  the  jury,  in  ef- 
fect, that  a  prescriptive  title,  when  fully  shown 
by  the  evidence,  is  good  as  against  the  true  own- 
er of  the  land. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §  66;    Dec  Dig.  |  116.*] 

Error  from  Superior  Court,  Tift  County; 
R.  G.  Mitchell,  Judge. 
Action  by  H.  H.  Tift  against  Gillis  Roberts. 
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.Tndgment  for  plnlntiff,  and  defiendant  brings 
error.    Reversed. 

J.  B.  Marrow,  Ellld,  Webb  &  Ellis,  and  Ellis 
&  Bllis,  for  plaintiff  in  error.  Fnlwood  & 
Mnrray,  J.  M.  Terrell,  and  Hal  Lawson,  for 
defendant  in  error. 

FISH,  C.  J.  [1]  One  of  the  assignments 
of  error  raises  tbe  question,  whether  the 
declaration  In  the  fictitious  form  of  eject- 
ment, as  nsed  in  this  state,  can  be  amended 
by  laying  a  new  demise,  when  the  only  de- 
mise laid  in  the  original  declaration  was  in 
the  name  of  a  lessor  who  was  dead  at  the 
time  the  suit  was  brought  No  ruling  of  a 
controlling  nature  has  been  made  by  this 
court  on  the  question.  In  Neal  t.  Robert- 
son, 18  6a.  399,  Stames,  J.,  used  in  an  obiter 
dictum  language  strongly  persuasive  as  to 
the  right  to  make  such  amendment  While 
deciding  that  an  amendment  to  a  statutory 
action  for  land  brought  under  the  act  of 
1847,  which  proposed  to  insert  other  plain- 
tiffs, was  not  allowable,  he  said:  'The  right 
to  make  the  amendment  moved  In  this  case 
has  been  put  upon  the  ground  of  the  practice 
which  prevails  in  actions  of  ejectment  at 
common  law  of  laying  several  demises  in 
several  lessors.  If  this  were  such  a  pro- 
ceeding, there  can  be  no  doubt  that  under 
our  laws  as  they  now  stand  with  respect  to 
amendments,  at  any  stage  of  the  cause  an 
amendment  might  be  made,  inserting  a  new 
demise  and  new  lessors.  But  this  would  be 
permitted  upon  the  principle  which  lies  at 
the  foundation  of  that  proceeding,  viz.,  that 
John  Doe  is  the  real  plaintiff,  that  he  Is  the 
lessee  or  tenant  of  those  In  whom  the  de- 
mises are  laid,  and,  by  reason  of  the  fiction 
upon  which  the  frame  of  the  action  rests, 
these  lessors,  instead  of  being  different  par- 
ties, are  all  in  union  of  interest  with  the 
plaintiff.  When,  therefore,  a  recovery  is  had 
by  and  through  the  title  of  either  of  these 
lessors,  that  recovery  is  held  to  inure  to  the 
benefit  of  the  plaintiff,  John  Doe,  and  through 
him  it  is  supposed  to  operate  for  the  benefit 
of  that  lessor  who  is  the  actual  party  in 
interest  So  that  when  the  writ  of  habere 
facias  Issues  (though  at  the  point  of  time 
when  it  becomes  necessary  to  execute  it  the 
operation  of  the  fiction  ceases,  and  the  sheriff 
is  required  to  put  the  lessor,  whose  title  Is 
successful,  in  possession),  it  issues  for  the 
benefit  of  the  plaintiff,  John  Doe,  or,  rather, 
through  him  for  the  benefit  of  that  lessor 
who  is  the  real  person  in  interest  Some 
courts  have  required  that  the  consent  of  all 
the  lessors  should  be  obtained  before  their 
names  are  used.  In  which  event  this  mutu- 
ality of  interest  is  supposed  to  be  rendered 
certain."  As  a  matter  of  practice  there 
seems  heretofore  to  have  been  no  question 
as  to  the  right  to  lay  a  new  demise  by 
amendment  to  a  declaration  in  ejectment 
proper,  where  the  sole  lessor  in  the  original 
declaration  was  dead  when  the  action  was 


brought  This  practice  was  recognized  in  the 
following  cases:  Roe  v.  Doe,  30  Oa.  873; 
Pollard  V.  Tait  38  6a.  439 ;  Head  v.  Driver, 
79  6a.  179,  3  S.  E.  621;  Jones  v.  Johnson, 
81  6a.  293,  6  S.  E.  181.  In  each  of  the  cases 
Just  dted  the  justice  writing  the  opinion 
noted  the  fact  that  the  sole  lessor  in  the 
original  declaration  was  not  in  life  when  the 
action  was  begun;  but  there  was  no  intima- 
tion that  this  fact  would  prevent  the  laying 
of  a  new  demise  in  the  name  of  another 
lessor.  In  Head  v.  Driver,  supra,  in  which 
Chief  Justice  Bleckley  wrote  the  opinion,  all 
the  demises  were  laid  in  the  name  of  a  per- 
son dead  at  the  commencement  of  the  suit 
The  plaintiff  offered  an  amendment  not  lay- 
ing a  new  demise  or  alleging  a  new  lessor, 
but  setting  up  an  additional  fact  as  to  the 
merits  of  the  case.  In  the  concluding  por- 
tion of  the  opinion  the  Chief  Justice  dealt 
with  this  proposed  amendment,  not  by. show- 
ing that  the  amendment  laying  a  new  demise 
was  not  permissible,  but  that  tbe  amend- 
ment offered  would  not  have  heli)ed  the 
plaintiff,  or  prevented  a  nonsuit  if  It  had 
been  allowed.  This  court  has  frequently 
decided  that  a  suit  can  be  maintained  only 
by  or  in  behalf  of  a  natural  or  artificial  per- 
son, and  that  where  an  action  is  instituted 
by  one  not  having  capacity  to  sue,  the  pro- 
ceeding, is  a  mere  nullity,  and  contains 
nothing  to  amend  by.  Mutual  Life  Ins.  Co.  v. 
luman  Park  Presbyterian  Church,  111  6a. 
677,  36  S.  E.  880,  and  cases  cited;  Wynn  v. 
Richard  Allen  Lodge, .  115  6a.  796,  42  S. 
E.  29;  Western  &  Atlantic  R.  Co.  v.  Dalton 
Marble  Works,  122  6a.  774,  50  S.  E.  978. 
And  see  Clark  Bros.  v.  Wyche,  126  6a.  24, 
26,  54  S.  E.  909.  It  has  also  been  ruled  in 
several  cases  by  this  court  that  there  can 
be  no  recovery  In  ejectment  proper  where 
the  sole  lessor  of  the  plaintiff  was  dead  when 
the  suit  was  brought  Head  v.  Driver,  supra, 
citing  Jones  v.  Tarver,  19  6a.  280  (6);  6oo^- 
title  V.  Roe,  20  6a.  135 ;  Watson  v.  Tindal, 
24  6a.  494  (5),  603,  71  Am.  Dec.  142;  Doe 
V.  Roe,  29  6a.  45  (2).  It  is  also  the  rule 
that,  if  the  lessor  of  the  plaintiff  in  eject- 
ment had  no  title  at  the  commencement  of 
the  action,  the  plaintiff  cannot  recover  on 
that  demise.  Hobby  v.  Bunch,  83  6a.  1 
(3),  10  S.  E.  113,  20  Am.  St  Rep.  301;  Su- 
wannee Turpentine  Co.  v.  Baxter,  109  6a. 
597,  35  S.  E.  142.  And  the  same  is  true 
if  the  plaintiff's  lessor  had  no  title  at  the 
date  of  the  demise.  •Scisson  v.  McLaws,  12 
6a.  166;  Foster  v.  Stapler,  64  6a.  766.  More- 
over, the  rule  is  that  ''no  amendment  adding 
a  new  and  distinct  cause  of  action  or  new 
and  distinct  parties  shall  be  allowed,  unless 
expressly  provided  for  by  law,"  Civ.  Code 
1910,  S  5683.  This,  so  far  as  we  know,  has 
ever  been  the  rule  of  practice  in  this  state, 
at  least  since  the  adoption  of  the  Code  of 
1S63.  See  section  3411  of  that  Code.  Not- 
withstanding the  doctrines  that  no  action 
can  be  maintained  except  in  the  name  of  a 
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natural  or  artificial  person,  that  there  can 
be  no  recovery  In  ejectment  where  the  sole 
lessor  of  the  plaintiff  was  dead  when  the 
suit  was  brought,  or  at  the  date  of  the 
demise,  or  had  no  title  at  the  date  of  the 
demise  or  at  the  commencement  of  the  ac- 
tion, and  that  no  amendment  Is  allowable 
at  law  which  adds  a  new  party  or  a  new 
cause  of  action.  It  has  ever  been  the  practice 
in  this  state  to  allow  by  amendment  at  any 
time  before  the  trial  the  introduction  of  a 
new  lessor  of  the  plaintiff  In  the  action  of 
ejectment  proper  (Pollard  v.  Talt,  38  Ga. 
439;  Jones  v.  Johnson,  supra),  although 
every  demise  of  this  character  Introduces  a 
new  party  to  the  suit,  as  well  as  a  new  cause 
of  action  (Id. ;  Burbage  v.  Fitzgerald,  98  Ga. 
582,  25  S.  E.  554).  It  has  been  held,  more- 
over, that  where  the  sole  lessor  of  the  plain- 
tiff in  the  action  of  ejectment  dies  pending 
the  suit  the  case  may  proceed  to  trial  for  the 
recovery  of  costs.  Watson  v.  Tlndal;  Doe 
V.  Roe,  supra.  Furthermore,  this  court  has 
subscribed  to  the  doctrine  "that,  If  the 
plaintiff  Is  entitled  to  the  possession  of  the 
premises  at  the  time  the  demise  is  laid,  it 
will  be  sufficient,  although  bis  right  of  pos- 
session be  divested  before  the  trial;  for  the 
action  of  ejectment  is  intended  to  give  the 
party  compensation  for  the  trespass  as  well 
as  to  enable  him  to  recover  possession  of 
the  land,  and  he  has  the  right  to  proceed  for 
such  trespass,  although  his  right  to  the 
possession  should  cease."  Harris  v.  Cannon, 
6  Ga.  382,  389,  citing  Adams  on  Ejectment, 
33.  If  the  nominal  plaintiff  in  the  action  of 
ejectment  proper  is  a  sufficient  legal  entity  to 
authorize  the  continuance  of  the  action  in 
his  name  for  the  recovery  of  costs  where  his 
sole  lessor  dies  pending  the  suit,  and  if  the 
action  may  proceed  in  his  name  for  the  tres- 
pass, where  his  sole  lessor  was  entitled  to 
the  possession  of  the  premises  at  the  time 
the  demise  was  laid,  although  his  right  of 
possession  be  divested  before  trial,  it  would 
certainly  seem  to  be  true  that  the  fictitious 
plaintiff  la  a  sufficient  legal  entity  to  au- 
thorize a  new  demise  to  be  laid  by  amend- 
ment, where  the  sole  lessor  in  the  original 
declaration  was  dead  at  the  commencement 
of  the  suit  Moreover,  if  a  suit  in  ejectment 
proper  can  be  well  brought  in  the  name  of 
a  fictitious  plaintiff  upon  the  demise  of  a 
living  lessor  who  had  no  title  at  the  time 
the  demise  was  laid,  or  who  had  parted  with 
the  title  prior  to  the  commencement  of  the 
suit,  and  an  amendment  can  be  made  upon 
the  trial  by  laying  a  new  demise  from  a 
lessor  who  had  title  at  the  time  of  the  new 
demise,  and  at  the  time  the  suit  was  brought, 
which  under  our  practice  is  certainly  allow- 
able, no  good  reason  occurs  to  us  why  a 
new  demise  may  not  be  laid  by  amendment 
in  the  name  of  a  lesSor  having  title  and  the 
right  of  possession  at  the  time  of  the  laying 
of  such  new  demise  and  at  the  time  of  the 


commencement  of  the  action,  although  the 
sole  lessor  In  the  original  declaration  was 
dead  at  the  time  the  suit  was  brought  Our 
conclusion  Is  that  such  an  amendment  as  is 
last  referred  to  Is  allowable.  Powell  on  Ac- 
tions for  Land,  |  118,  note  5. 

Two  grounds  of  the  motion  for  a  new 
trial  complain  of  error  In  the  exclusion  of 
certain  evidence  offered  by  the  defendant 
below.  An  examination  of  the  brief  of  evi- 
dence sent  up  In  the  record  shows  that  the 
evidence  alleged  to  have  been  excluded  was 
admitted.  The  other  grounds  of  the  motion 
for  a  new  trial  are  sufficiently  dealt  with 
in  the  headnotes  relating  thereto.  The  Judg- 
ment refusing  a  new  trial  Is  reversed,  upon 
the  error  in  the  Instruction  set  forth  In  the 
fourth  headnote. 

BECK  and  ATKINSON,  JJ.,  absent  The 
other  Justices  concur. 


(186  Ga.  791) 
TATUM  V.  LEIGH. 
(Supreme  Court  of  Georgia.     Sept.  22,  1911.) 

fSyllahiis  hy  the  Court.) 

1.  Corporations  (§  537*)— Officers— LiAsax- 
rrr  fob  Corporate  Debts. 

Where  a  private  corporation,  owing  a  debt 
on  which  a  suit  is  pending,  ceases  to  carry  on 
the  corporate  business  and  sells  all  of  its  prop- 
er^, and  its  officers,  being  its  only  stockholders, 
appropriate  all  of  the  proceeds  of  sale  to  their 
individual  use,  thus  leaving  no  other  assets  from 
which  to  pay  the  corporate  debt,  in  an  equitable 
suit  by  the  creditor  against  the  corporation  and 
officers,  for  the  purpose  of  charging  the  latter 
as  trustees  and  as  liable  for  the  debt,  the  corpo- 
ration, upon  facts  as  just  stated,  is  to  be  regard- 
ed as  in  a  state  of  insolvency. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Dec.  XHg.  §  537.»1 

2.  Corporations  (§  545*) — Officers— Duties 
AND  Liabilities— Application  of  Funds. 

Under  facts  as  above  enumerated,  the  offi- 
cers of  the  corporation  would  be  under  duty  to 
apply  the  proceeds  of  sale  primarily  to  the  pay- 
ment of  the  debts  of  the  corporation,  and  could 
not.  for  their  personal  benefit,  lawfully  apply 
such  proceeds  to  the  payment  of  existing  debts 
owing  to  them  individually,  or  give  preference 
to  existing  debts  which  the  corporation  owed  to 
other  persons,  and  for  which  such  officers  were 
primarily  liable ;  such  payments  or  preferences 
not  having  been  made  in  the  performance  of  any 
agreement  or  understanding  entered  into  at  or 
prior  to  the  time  when  the  liabilities  were 
incurred,  or  before  the  insolvency  of  the  corpora- 
tion. Dowry  Banking  Co.  v.  Kmpire  Lumber 
Co..  91  Ga.  624-630,  17  S.  E.  968  et  seq.,  and 
citations:  Atlas  Tack  Co.  v.  Macon  Hardware 
Co.,  101  Ga.  391.  29  S.  E.  27 ;  Crawford  v.  Ho- 
ney. 130  Ga.  515,  61  S.  E.  117:  2  CJook  on 
Stock  and  Stockholders  (3d  Ed.)  {  661;  Olney 
V.  Conanicut  Land  Co..  16  R.  I.  597.  18  Atl. 
181,  5  L.  R.  A.  361,  27  Am.  St  Rep.  767; 
Rouse  V.  Merchants'  Natl.  Bank,  46  Ohio  St. 
403,  22  N.  El  293.  5  L.  R.  A.  378,  15  Am.  St, 
Rep.  644 ;  Jones  on  Insolvent  and  Falling  Cor- 
porations. §§  126.  248. 

[Ed.  Note. — For  other  cases,  see  (Corporations, 
Cent.  Dig.  §|  2170-2175 ;    Dec.  D4g.  §  545.*] 
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S.   COBPOBATIONB  (f  548*)— OrFICBR8— LlABIL- 
ITT  FOB  COBPOBATK   DEBTS. 

After  judgment  in  such  a  pending  rait  as 
mentioned  in  the  first  headnote,  followed  by  due 
issuance  of  execution  and  entry  of  nulla  bona 
thereon,  a  petition  against  the  corporation  and 
its  officers  in  a  court  of  equity,  alleging  the  pro- 
curement of  such  a  judgment  and  return  of 
nulla  bona  on  the  execution,  and  other  facts  as 
apedfied  in  the  first  headnote,  and,  further,  that 
tne  defendant  officers  had  actual  notice  of  the 
d^bt  and  pending  suit  at  the  time  of  sale,  but 
nevertheless,  upon  demand,  refused  to  pay  the 
amount  specified  in  the  execution,  and  praying 
to  charge  the  officers  as  trustees,  and  for  a  judg- 
ment against  them  individually  for  the  amount 
of  the  debt,  was  not  subject  to  general  demurrer. 
In  this  conection,  see  LAmar  v.  Allison,  101  Ga. 
270,  28  S.  A  686. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §f  2182-2186 ;  Dec.  Dig.  §  548.*1 

4.  Cobpobahons    (8  605*)-- Tebminatiow   of 

EbnSTENCI>— NONUSEB   OF    Fbanchise. 

A  corporation,  by  merely  ceasing  to  exer- 
cise its  franchise  and  selling  all  of  its  propertv, 
does  not  cease  to  exist.  Lamar  t.  Allison^  101 
Ga.  270-274,  28  S.  E.  686:  1  Cook  on  Stodc  and 
Stockholders  (3d  Ed.)  §  631. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Oent  Dig.  §  2389 ;   Dec.  Dig.  §  605.»] 

5.  Venue   (8   22^)— Residbnck  of  Parties— 
oodefendants. 

The  venue  of  a  suit  of  the  character  men- 
tioned in  the  third  headnote  may  be  laid  in  the 
county  of  the  residence  of  any  one  of  the  de- 
fendants against  whom  substantial  relief  is 
prayed;  and  the  petition  in  the  present  case 
was  not  subject  to  the  separate  demurrer  of 
one  of  the  officers  of  the  corporation,  alleged  to 
reside  in  a  different  county  from  that  in  which 
the  suit  was  brought,  which  complained  that  the 
facts  aJleged  showed  that  the  court  was  without 
jurisdiction  as  to  him. 

[Ed.  Note. — For  other  cases,  see  Yenue,  Cent. 
Dig.  §!  35-37 ;    Dec.  Dig.  §  22.*1 

6.  Bankruptcy     (f     426*)  —  Discharoe]    of 
Bankrupt— Debts  Discharged. 

An  indebtedness  of  an  officer  of  a  priyate 
corporation,  created  by  his  misappropriation  of 
the  funds  of  such  corporation,  is  not  discharge- 
able in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  I  426.»] 

f Additional  Syllahu't  hy  Editorial  Staff,) 

7.  Bankruptcy  (§  426*)— Debts  Discharged 
— **Officer.** 

The  word  "officer**  as  used  in  Bankruptcy 
Act  July  1,  1898,  c.  541,  §  17a  (4).  30  Stat  550 
(U.  S.  Gomp.  St  1901,  p.  3428).  excepting  from 
the  operation  of  a  discharge  in  bankniptcr  debts 
created  by  the  bankrupt's  fraud,  embezzlement 
misappropriation,  or  defalcation  while  acting 
as  an  officer,  Includes  an  officer  of  a  private  cor- 
poration. 

[E3d.  Note.— For  other  cases,  see  Bankruptcy, 
!Dec.  Dig.  {  426.* 

For  other  definitions,  see  Words  and  Phrases, 
YoL  6»  pp.  4933-4951 ;   vol.  8,  p.  7737.] 

Error  from  Superior  Court,  Glynn  County; 
T.  A  Parker,  Judge. 

Action  by  F.  B.  Leigh  against  J.  W.  Ta- 
tum  and  others.  Judgment  for  plaintiff,  and 
defendant  Tatum  brings  error.     Affirmed. 

Perry,  Foy  &  Monk,  for  plaintiff  in  error. 
R.  D.  Meader,  for  defendant  In  error. 


ATKINSON,  J.  [1-5]  1-5.  It  is  unnecessary 
to  elaborate  the  ruling  announced  in  head- 
notes  1  to  5,  inclusiye. 

[6]  6.  J.  W.  Tatum,  who  was  president  of 
the  corporation  and  one  of  the  directors,  fil- 
ed a  separate  plea,  admitting  that  half  of  the 
proceeds  derived  from  the  sale  of  all  of  the 
corporate  property  had  been  applied  to  the 
payment  of  notes  due  to  the  National  Bonk 
of  Brunswick,  which  he  and  his  codefendant 
Abrams,  who  was  a  director  and  also  the  sec- 
retary and  treasurer  of  the  corporation,  had 
made  individually,  and  that  the  other  half 
was  applied  to  his  own  use,  but  setting  up 
that  the  notes  so  held  by  the  bank  had  been 
given  for  money  borrowed  on  account,  and 
expended  for  the  use,  of  the  corporation,  and 
were  entitled  to  be  paid  out  of  the  funds  of 
the  corporation,  and  the  other  half  of  the 
funds  which  was  so  applied  to  his  own  use 
went  in  part  payment  of  valid  and  existing 
debts  which  the  corporation  owed  to  him  in- 
dividually. At  the  trial,  which  was  held  at 
the  June  term,  1910,  of  the  court,  the  defend- 
ant offered  an  amendment  to  his  original 
plea,  setting  up  that,  on  the  21st  day  of  May, 
1910,  he  had  been  duly  adjudged  a  voluntary 
bankrupt  in  the  District  Court  of  the  United 
States  for  the  Eastern  Division  of  the  North- 
em  District  of  Alabama,  and  having  been  so 
adjudged  he  is  now  a  bankrupt;  that  the  time 
of  making  his  application  for  discharge  has 
not  expired,  and  he  intends  In  good  faith, 
within  the  time  provided  by  law,  to  make  ap- 
plication for  a  discharge  from  all  provable 
debts  against  him;  that  the  debt  sued  upon 
in  this  case  was  contracted  and  became  due 
before  the  filing  of  the  petition  and  adjudica- 
tion in  bankruptcy;  that  the  plaintiff  was 
duly  scheduled  in  bankruptcy  as  one  of  the 
unsecured  creditors,  and  was  given  notice 
and  bad  actual  knowledge  of  the  proceeding 
in  bankruptcy;  that  his  contemplated  dis- 
charge, when  granted,  will  release  the  de- 
fendant from  all  liability  upon  the  indebted- 
ness sued  upon  in  this  case;  and  thereupon 
he  prayed  that  the  suit  be  suspended  and 
stayed  until  after  adjudication  or  dismissal 
of  his  petition  in  bankruptcy,  and  until  the 
question  of  the  final  discharge  is  determined, 
etc.  Error  is  assigned  upon  the  ruling  of  the 
Judge  disallowing  this  amendment  The 
question  whether  an  indebtedness  of  an  offi- 
cer of  a  private  corporation,  created  by  his 
misappropriation  of  the  funds  of  such  cor- 
poration, is  dischargeable  in  bankruptcy  is 
presented  by  an  exception  to  the  disallowance 
of  an  amendment  to  the  plea  of  the  defend- 
ant, Tatum.  An  Indebtedness  created  by  a 
misappropriation  of  the  funds  of  a  private 
corporation  by  a  director,  while  acting  In  the 
capacity  of  president  of  such  corporation, 
falls  within  the  meaning  of  the  bankruptcy 
net  of  July  1,  1898,  c.  541,  t  17a  (4),  30  Stat 
550  (U.  S.  Comp.  St.  1901,  p.  342fi^,  declaring 
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that  "a  discharge  In  bankruptcy  shall  release 
a  bankrupt  from  all  of  his  provable  debts, 
except  such  as  ♦  ♦  ♦  (4)  were  created 
by  his  fraud,  embezzlement,  misappropria- 
tion, or  defalcation  while  acting  as  an  officer 
or  In  any  fiduciary  capacity." 

[7]  It  was  held  in  Re  Harper  (D.  G.)  133 
Fed.  970,  that  the  word  "officer,"  as  used  in 
section  17,  d.  4,  included  officers  of  a  private 
corporation.  It  was  accordingly  decided  that 
an  indebtedness  created  by  the  embezzlement 
and  misappropriation  of  the  funds  of  the 
bank  by  the  debtor,  while  acting  in  the  ca- 
pacity of  vice  president  of  the  bank,  and  hav- 
ing full  control  of  its  affairs,  was  one  creat- 
ed by  his  fraud,  embezzlement,  and  misappro- 
priation while  acting  as  an  officer,  and  there- 
fore was  not  dischargeable  In  bankruptcy. 
Wlhlle  the  point  as  to  whether  he  was  acting 
in  a  fiduciary  capacity,  within  the  meaning  of 
clause  4  of  the  seventeenth  section  of  the 
bankruptcy  act,  was  discussed  by  the  District 
Judge,  it  was  not  adjudicated.  On  a  review 
of  this  case  by  the  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit  (Harper  v.  Rankin, 
141  Fed.  626»  72  C.  C.  A.  320),  the  judgment 
rendered  in  the  District  Court  was  affirmed 
upon  the  ground  that  the  vice  president  of 
the  bank,  in  creating  the  indebtedness  by  his 
embezzlement  and  misappropriation  of  the 
funds  of  the  bank,  was  acting  in  a  fiduciary 
capacity,  within  the  meaning  of  section  17a, 
cl.  4,  of  the  bankruptcy  act:  the  court  stat- 
ing that  it  did  not  deem  it  necessary  to  pass 
upon  the  point  whether  an  officer  of  a  pri- 
vate corporation  came  within  the  scope  of 
the  section  and  clause  of  the  act  referred  to. 
A  petition  in  the  case  to  the  Supreme  Court 
of  the  United  States,  for  a  writ  of  certiorari 
to  be  directed  to  the  Circuit  Court  of  Ap- 
peals, was  denied.  Harper  y.  Rankin,  200 
U.  S.  621,  26  Sup.  Ct  758,  50  L.  Ed.  624. 
Therefore  the  judgment  of  the  Circuit  Court 
of  Appeals  was  allowed  to  stand  afflbrmed  by 
the  Supreme  Court,  but  whether  upon  the 
point  that  the  vice  president  of  the  bank  was 
an  officer,  as  held  by  the  District  Court  or 
whether  he  was  acting  In  a  fiduciary  capaci- 
ty, as  held  by  the  Circuit  Court  of  Appeals, 
or  whether  upon  both  points,  we  are  unable 
to  ascertain.  It  is  enough,  however,  for  us 
to  say  that  the  denial  by  the  Supreme  Court 
of  a  writ  of  certloriari  in  the  case,  in  view 
of  the  ruling  sought  to  be  reviewed,  is  de- 
cisive of  the  point  involved  in  the  case  we 
have  under  consideration,  that  an  indebted- 
ness created  by  the  president  of  a  private 
corporation,  by  his  misappropriation  of  the 
funds  of  an  insolvent  private  corporation  in 
the  payment  of  a  debt  due  him  by  the  corpo- 
ration, made  pending  a  suit  by  a  creditor  of 
the  corporation  against  it,  is  not  discharge- 
able in  bankruptcy.  It  was  held  In  Re  Gu- 
Uck,  186  Fed.  350,  by  the  District  Court  of 
the  United  States  for  the  Southern  District 
of  New  York,  that  officers  of  a  private  cor- 


poration, where  they  get  control,  with  an 
attendant  fiduciary  obligation,  of  the  proper- 
ty of  the  corporation,  are  "officers,"  within 
the  meaning  of  section  17a  (4)  of  the  bank- 
ruptcy act  of  July  1,  1808,  exempting  from 
discharge  debts  created  by  his  misappropria- 
tion or  defalcation  while  acting  as  an  "offi- 
cer." The  ruling  was  based  on  the  reasoning 
of  Judge  McDowell  in  Re  Harper  (D.  C.) 
133  Fed.  970.  Under  the  admissions  contain- 
ed in  the  defendant's  answer,  and  in  view  of 
the  principles  announced  in  the  authoritlea 
cited  to  the  second  headnote,  the  defendant, 
by  applying  the  proceeds  of  sale  tp  the  pay- 
ment of  debts  in  the  Interest  of  himself,  to 
the  exclusion  of  the  plaintiff,  misappropriat- 
ed the  funds  which  were  in  his  hands  and 
held  for  the  benefit  of  creditors. 
Judgment  affirmed. 

BECK,  J.,  absent    The  other  Justices  con- 
cur. 


(136  Ga.  796> 
WESTBDRRY  v.  CLANTON. 

(Supreme  Court  of  Georgia.    Sept  22,  1911.) 

(SyllnhMf  hy  ih€  Court,) 

1.  Arrest  (|  «3*>  —  Warrant  —  Neoksbitt  — 

Common-Law  Rule. 

At  common  law  a  public  ofiBcer  could  not 
lawfully  arrest  without  a  warrant  for  an  of- 
fense not  a  felony,  when  not  committed  in  hi§ 
presence,  except  as  provided  by  St.  Winchester, 
c.  4,  an  arrest  of  any  suspicious  nightwalker 
might  be  made  by  watchmen ;  or  a  Justice  of 
the  peace,  by  word  of  mouth,  might  authorize 
the, arrest  of  one  engaged  in  a  riot  not  in  the 
presence  of  the  justice.  4  Bl.  Codl  ^292;  2 
Hawk.  P.  O.  12T  et  seq.;  2  Hale's  P.  C.  85, 
86,  98 ;  2  Addison  on  Torts,  5  802.  See  Porter 
V.  State,  124  Ga.  297,  301,  52  S.  a  283.  2  L. 
R.  A.  (N.  S.)  730. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  U  145-156;    Dec.  Dig.  §  63.*] 

2.   BVIDBWOB   (I  80*)  —  PREJ5UMPTION8  —  I/AWa 

or  Otheb  States--Oommon  Law. 

The  contrary  not  appearing,  it  will  be  pre- 
sumed that  the  common  law  exists  in  the  state 
of  Alabama  (Wells  t.  Greas,  118  Ga.  566  (2), 
557.  45  S.  EI  418),  and  therefore  that  a  public 
officer  in  that  state  is  not  authorized  to  make 
an  arrest  without  a  warrant  for  a  misdemeanor 
not  committed  in  his  presence. 

[EM.  Note. — For  other  cases,  see  EJvidence, 
Cent.  Dig.  8  101:  Dec.  Dig.  §  80;*  Common 
Law,  Cent  Dig.  |§  14^16.] 

3.  False  Imprisonment  (t  2*>«  E2lementb— 
Common  Law— Statxjtort  Pbovisions.' 
Odse  imprisonment  at  common  law  and 
elsewhere  consists  in  the  unlawful  detention  of 
the  person  of  another  for  any  length  of  time, 
whereby  he  is  deprived  of  his  personal  liberty 
(3  Bl.  Com.  *127:  12  Am.  &  Bug.  ESnc  Law, 
721;  19  Cyc.  319;  Civ.  Code  1910,  S  4447. 
which  is  a  codification  of  the  common  law),  and 
furnishes  a  ri^ht  of  action  for  damages  to  the 
person  so  detained.  The  only  essential  elements 
of  the  action  being  the  detention  and  its  unlaw- 
fulness (3  Bl.  Com.  *127),  malice  and  the  want 
of  probable  cause  need  not  be  shown  (Chivers  v. 
Savage,  85  E>ng.  Com.  Law  R.  696 :  Brandt  v. 
Craddock,  27  L.  J.  [N.  S.J  314 ;  12  Am.  &  EJag. 
Enc.  Law,  726,  citing,  among  other  cases,  Rico 
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r,  Mclnemj,  103  Ala.  345,  15  South.  663,  49 
Am.  St  Repb  32). 

[£}d.  Note.— For  other  caaet,  see  False  Im- 
prisonment, Cent.  Dig,  §  1;  Dec  Dig.  I  2.*] 

4.  Tbial  (M  251,  252*)  —  Instbuctioks  — Ap- 
pugabilitt  to  bvioengei. 

Accordingly,  where,  apon  the  trial  of  an 
action  brought  in  this  state,  embracing  several 
counts,  one  of  which  was  for  false  imprisonment, 
it  appeared  that  the  plaintiff  was  arrested  ana 
imprisoned  in  the  state  of  Alabama  by  a  police 
.  officer  of  a  city  of  that  state,  by  virtue  of  a 
telegram  sent  to  him,  at  the  instance  of  the  de- 
fendant, by  a  sheriff  of  this  state,  the  defendant 
writing  the  telegram  and  by  authority  of  the 
sheriff  signing  the  latter*s  name  thereto,  the  de- 
fendant Having  previously  had  a  warrant  issued 
in  this  state,  charging  the  plaintiff  with  having 
committed  in  this  state  "tne  offense  of  a  mis- 
demeanor,'* it  was  error  for  the  court  to  give 
the  jury  the  following  instructions:  (a)  "If  the 
Imprisonment  is  by  virtue  of  a  warrant,  the 
party  bona  fide  sumg  it  out  is  not  guilty  of  a 
false  imprisonment.'*  (b)  And,  in  general  terms, 
without  confining  the  instruction  to  the  counts 
other  than  that  for  false  imprisonment,  that  the 
plaintiff  must  show  bv  a  preponderance  of  the 
evidence  '*that  the  defendant  acted  in  the  mat- 
ters complained  of  with  malice  and  without 
probable  cause.  Those  two  ingredients  must 
occur  before  he  can  recover."  There  was  no 
evidence  to  authorize  instruction  "a."  The  im- 
prisonment was  by  virtue  of  the  telegram,  the 
police  officer  having  no  warrant,  and  the  war- 
rant in  the  hands  of  the  sheriff  in  this  state  had 
no  force  in  Alabama.  Scott  t.  SSdridge,  154 
Mass.  25,  27  N.  B.  677,  12  L.  R.  A.  379 ;  Sim- 
mons V.  Vandyke,  138  Ind.  880,  37  N.  E.  973, 
26  Ia  R.  A.  33,  46  Am.  St.  Rep.  411;  Gunning^ 
ham  V.  Baker,  104  Ala.  160,  16  •South.  68,  (3 
Am.  St  Rep.  27;  State  v.  Shelton,  79  N.  0. 
605;  Malcorason  v.  Scott,  56  Mich.  459,  23  N. 
W.  166:  Harrii  ▼.  I^ouisville,  etc.  (C.  C.)  35 
Fed.  116;  2  Am.  ft  E2ng.  Enc  L.  (2d  £>d.)  882; 
5  EMc.  L.  &  P.  477  et  seq.  Instruction  "b"  was 
error,  because,  to  sustain  the  count  for  false  im- 
prisonment, as  above  shown,  it  was  not  neces- 
sary to  prove  malice  and  want  of  probable 
cause. 

[£)d.  Note.— Fy>r  other  cases,  see  Trial,  Dec. 
Dig.  §§  251,  252.*1 

5.   TWAL    (I    196*)— iNSTEUOnOWS— POUOY   OF 

Law. 

The  court  should  not  have  instructed  the 
jury  ••  ♦  ♦  ♦  that  it  is  the  policy  of  the  law, 
as  well  as  the  policy  of  the  courts,  that  these 
actions  should  be  strictly  guarded.  Circum- 
stances under  which  they  are  maintained  must 
be  accurately  stated,  and  are  never  encouraged, 
except  in  plain. cases."  While  similar  language 
has  Seen  used  bv  justices  in  delivering  opinions 
of  this  court  (Yen tress  v.  Rosser,  73  Ga.  534, 
541;  Joiner  v.  Ocean  Steamship  Co.,  86  Ga. 
238,  245,  12  S.  H  361),  trial  judges  should  not 
employ  it  in  instructing  juries  as  to  the  law  of 
the  <^uie.  s 

[Sd.  Note.--For  other  cases,  a%B  Trial,  Dec 
Dig.  S  196.*] 

<L  OnncB  Obounds  Not  Reviewed. 

In  view  of  the  rulings  above  stated,  and 
the  fact  that  a  new  trial  must  be  had,  it  is  not 
necessarv  to  pass  on  the  other  grounds  of  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; P.  El  Seabrook,  Judge. 

Action  by  J.  W.  Westberry  against  D.  8. 
rianton.  Judgment  for  defendant,  and  plaln- 
rffP  brings  error.    Reversed. 


Twiggs  &  Gazan  and  Hines  (t  Jordan,  for 
plaintiff  in  error.  WarneU  &  Andersont  for 
defendant  in  error. 

PISH,  G.  J.    Judgment  reversed. 

BE3CK,  J.,  absent  The  other  Justices  con- 
cur. 

036  Ga.  790) 

ROBERTS  V.  MOORB. 
(Supreme  Court  of  Georgia.     Sept  22,  1911.) 

(SyllahM  by  the  Court,) 

1.  Frauds,  Statute  of  (|  139*)— EviDEWcae— 
Adkissibilitt. 

In  an  action  for  the  recovery  of  land,  it 
was  not  error  to  permit  a  witness  to  testify  to 
the  effect  that  two  persons  under  whom  the 
plaintiff  and  the  defendant  respectively  claimed 
bought  a  certain  lot  of  land,  one  half  of  which 
was  the  subject  of  the  action,  and  that  each  of 
such  persons  paid  for  his  respective  half  of  the 
lot  which  they  divided  between  them,  one  taking 
the  east  half  and  the  other  the  west,  over  the 
objection  thst  the  transaction  about  which  the 
witness  testiOed  was  one  involving  the  sale  of 
land  or  an  interest  therein,  and  was  therefore 
required  to  be  in  writing,  and  that  the  writing 
would  be  the  highest  evidence;  it  also  appearing 
that  each  purchaser  took  possession  of  the  land 
respectively  assigned  to  him  in  the  parol  divi- 
sion. 

(Ed.  Note.— For  other  cases,  tee  Frauds,  Stat- 
ute of,  Dec  Dig.  I  189.^] 

2.  Appeal  and  Brbob  (|  1051*)— Review— 
Harmless  Error  —  Admission  of  Evi- 
dence. 

In  such  an  action  it  was  not  harmful  error 
to  permit  a  witness  to  testify  to  whom  a  deed 
was  made,  where  the  deed  itself  was  put  in  evi- 
dence and  showed  that  it  was  made  to  the  per- 
son to  whom  the  witness  testified  it  was  exe- 
cuted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4161-4170;  Dec  Dig.  | 
1051.*] 

3.  Reformation  of  Instruments  (§  33*)  — 
Parties— ADMI88IBILITT  of  EIviobncb— In- 
structions. 

In  an  action  to  which  the  grantor  in  a  deed 
is  not  a  party,  parol  evidence  was  not  admissi- 
ble to  show  that  the  instrument,  while  purport- 
ing to  convey  an  entire  lot  of  land,  was  intend- 
ed by  the  parties  thereto  to  convey  only  the 
west  half  of  the  lot,  and  that  by  mistake  of  the 
scrivener  the  entire  lot  was  inserted.  This  is 
true,  although  the  defendant  in  the  action  set 
up  such  mistake  in  his  plea,  and  asked  that  the 
deed  be  accordingly  reformed.  The  grantor  not 
being  a  party  to  the  action,  such  plea  was  not 

food  in  law.  Wyche  v.  Oreen,  32  Ga.  341; 
trown  V.  Brown,  97  Ga.  531,  25  S.  E.  353,  33 
L.  R.  A.  816;  Hamilton  v.  Cargile,  127  €la. 
762,  56  S.  E.  1022;  Halliday  v.  Bank  of  Stew- 
art County,  128  Ga.  639,  58  S.  E.  169;  34  Oyc. 
967;   18  Enc  P.  &  P.  795. 

(a)  The  grantor  named  in  the  deed  which 
was  sought  to  be  reformed  not  being  a  party  to 
the  suit,  it  was  error  to  charge  on  the  law  of 
mutual  mistake  and  reformation  of  deeds. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  I{  122-139;  Dec. 
Dig.  S  33.*) 

4.  E3VIDENCE  (§  472*)— Opinion— Statement 
OF  Facts. 

The  bare  statement  of  a  witness  that  he 
used  no  fraud  or  deception  to  induce  the  gran- 
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tors  to  sign  a  designated  deed  was  not  admissi- 
ble in  evidence,  as  it  amounted  to  a  mere  con- 
clusion of  the  witness.  The  facts  and  circum- 
stances attending  the  signing  should  have  been 
stated,  so  that  the  jury  could  reach  their  own 
conclusion  as  to  whether  or  not  any  fraud  or 
deception  was  used  by  the  witness  to  induce  the 
grantors  to  sign  the  instrument.  See,  in  this 
connection,  Mayor,  etc.,  of  Milledgeville  ▼. 
Wood,  114  6a.  370,  40  S.  E.  239. 

[EM.  Note.^Por  other  cases,  see  Evidence, 
Cent  Dig.  §§  218^2195;   Dec.  Dig.  S  472.»] 

5.  Trial  (8  193*) -- Instructions  —  Opinion 
OF  Judge. 

This  being  an  action  of  complaint  for  land, 
where  the  plaintiff  alleged  that  the  defendant 
was  in  possession  of  the  land  in  dispute,  and  the 
defendant  filed  his  plea  setting  up  title  by  pre- 
scription by  adverse  possession  under  color  of 
title,  the  judge  did  not  express  an  unauthor- 
ized opinion  as  to  the  facts  of  the  case,  when 
in  beginning  his  instructions  to  the  jury  he  stated 
that  the  case  was  brought  by  the  plaintiff 
against  the  defendant  ''in  the  possession  of  the 
east  half:  nor,  while  setting  forth  the  con- 
tentions of  the  defendant,  in  stating  that  "the 
defendant  sets  np  a  title  by  prescription  and 
color  of  title." 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  436-438;   Dec.  Dig.  §  193.»] 

6.  Charge  op  Court— Prescription. 

There  was  not  sufficient  evidence  of  pos- 
session by  defendant,  or  those  under  whom  he 
claimed,  to  authorize  a  charge  on  the  subject  of 
prescription. 

7.  Argumentative  Charge. 

An  assignment  of  error  that  the  whole 
charge  was  argumentative  was  without  merit. 

Error  from  Superior  Court,  Baker  County; 
Frank  Park,  Judge. 

Action  by  M.  D.  Roberts,  administrator, 
against  E.  A.  Moore.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

W.  I.  Greer,  for  plaintiff  in  error.  P.  D. 
Rich  &  Nelson,  for  defendant  in  error. 

ATKINSON,  J.    Judgment  reversed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(136  Ga.  812) 

WALKER  v.  WALKER. 
(Supreme  Court  of  Georgia.    Sept.  22,  1911.) 

iSyUabui  5y  the  Court.) 

Refusal  of  New  Trial. 

The  judge  did  not  abuse  his  discretion  in 
refusing  to  grant  a  new  trial. 

Ek'ror  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  between  C.  R.  Walker  and  K.  M. 
Walker.  From  the  judgment,  C.  R.  Walker 
brings  error.    Affirmed. 

W.  R.  Hammond,  for  plaintiff  in  error.  E. 
H.  Frazer,  for  defendant  in  error. 

EVANS,  P.  J.    Judgment  affirmed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(137  Ga.  84) 
O.  O.  BANKS  BROS,  et  al.  t.  LESTER. 
(Supreme  Court  of  Georgia.     Oct.   12,   1911.) 

(8yUabu$  hy  the  Oowrt,) 

Wills  (|  718*)  —  Acceptance  of  Benefits  — 
Pbobate  of  Will— Estoppel. 

Where  a  writing  purporting  to  be  the  last 
will  and  testament  of  a  testator  is  probated  and 
admitted  to  record,  notwithstanding  its  defec- 
tive execution  as  a  will,  and  an  heir  of  the 
decedent  accepts  from  the  executor  possession 
of  land  therein  devised  to  him  treating  the  same 
as  his  own,  such  devisee,  after  the  lapse  of  a 
great  length  of  time,  and  without  ofltering  to 
restore  the  property  to  the  estate,  will  be  estop- 
ped from  denying  the  validity  oi  the  paper  as 
a  will,  or  questioning  the  jurisdiction  of  the 
court  admitting  it  to  probate. 

[EM.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  §  718.*] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  Jas.  B.  Park,  Judge. 

Action  by  W.  T.  Lester  against  O.  O.  Banlcs 
Bros,  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

HInes  &  Vinson,  for  plaintiffs  in  error. 
Allen  &  Pottle,  for  defendant  in  error. 

EVANS,  P.  J.  This  is  an  action  of  com- 
plaint for  land  by  W.  T.  Lester  against  O. 
O.  Banks  Bros,  and  L.  A.  Collette.  The 
plaintiff  claimed  a  one-fifth  undivided  Inter- 
est in  the  premises  sued  for.  He  attached  to 
his  declaration  the  following  abstract  of  ti- 
tle: "(1)  Death  of  W.  W.  Lester,  grandfather 
of  petitioner,  in  possession  of  said  premises 
in  1872.  (2)  Setting  apart  of  the  tract  of 
land  described  in  the  within  petition  as  a 
homestead  of  Sarah  A.  Lester,  widow  of  W. 
W.  Lester,  and  her  three  minor  children,  to 
wit,  William  T.  Lester,  John  Dennis  Lester, 
and  Emma  Lester.  (3)  Death  of  William  T. 
Lester,  leaving  as  his  sole  heir  at  law  W.  T. 
Lester,  the  petitioner.  (4)  Death  of  John 
Dennis  Lester  and  Emma  Lester,  leaving  no 
heirs  at  law.  (5)  At  the  date  of  the  death 
of  Sarah  A.  Lester  and  the  maturity  of  Wm. 
T.  Lester,  John  Dennis  Lester,  and  Emma 
Lester,  being  the  date  at  which  the  home- 
stead estate  was  determined,  there  remained 
surviving  of  all  the  children  of  W.  W.  Lester 
and  Sarah  A.  Lester,  Wm.  T.  Lester,  John 
Dennis  Lester,  Emma  Lester,  L.  L.  Lester, 
Kit  Lester,  Virginia  Lester,  Mrs.  Tobe 
Thompson,  and  Mrs.  Tom  Butts."  The  de- 
fendant filed  a  plea  admitting  his  possession, 
but  denying  that  the  plaintiff  bad  any  title 
to  the  land.  He  offered  to  amend  by  alleg- 
ing that  in  1869  the  common  grantor,  Wil- 
liam Lester,  executed  a  writing  purporting 
to  be  a  will,  which  writing  devised  to  Sarah 
A.  Lester,  his  wife,  for  life,  with  remainder 
over  to  Virginia,  Emma  and  John  D.  Lester, 
the  land  described  in  the  petition;  that  the 
will  was  attested  by  two  witnesses,  and  was 
probated  in  common  form  and  admitted  to 
record  as  the  last  will  and  testament  of  Wil- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Kay  No.  Sariea  ft  Rep'r  Indezef 
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Hani  W.  Lester,  and  that  letters  testamen- 
tary were  Issued  to  denominated  executors; 
that  the  widow  and  all  of  the  heirs  at  law 
of  William  W.  Lester  treated  the  writing 
herein  described  as  the  true,  legal,  and  valid 
will  of  William  W.  Lester,  and  all  their  acts 
and  conduct  affecting  the  property  therein 
devised  have  been  performed  with  reference 
to,  and  in  conformity  with,  the  writing;  that 
W.  T.  Lester  (father  of  the  plaintiflC)  accept- 
ed the  devise  to  him  of  certain  lands  located 
in  Early  (now  Miller)  county,  and  entered 
into  possession  of  the  same.  Wherefore,  de- 
fendants say  that  this  conduct  on  the  part 
of  W.  T.  Lester  operates  to  estop  him  from 
disputing  the  validity  of  the  will,  and,  fur- 
ther, that  the  writing  proved  as  a  will  is 
good  color  of  title.  This  amendment  was 
disallowed  by  the  court  The  case  proceeded 
to  trial,  and  resulted  In  a  verdict  for  the 
plaintiff  for  a  one-seventh  undivided  Interest 
in  the  premises  and  certain  mesne  profits.  A 
motion  for  new  trial  was  denied,  and  the  de- 
fendants excepted. 

The  paper  admitted  to  record  as  the  will 
of  W.  W.  Lester  was  attested  by  only  two 
witnesses.  A  will  attested  by  only  two  wit- 
nesses is  void,  and  can  derive  no  aid  from 
probate  and  being  admitted  to  record.  Oi re- 
ton  V.  Taylor,  89  Ga.  490,  15  S.  E.  643.  The 
defense  set  up  in  the  amendment  is,  not 
that  the  defendants  obtained  title  under  the 
will,  but  that  their  grantors  and  the  plain- 
tiff's father  were  devisees  under  this  instru- 
ment which  was  probated  as  the  last  will 
and  testament  of  W.  W.  Lester,  and  that 
the  plaintifTs  father  could  not  enter  into 
possession  and  appropriate  to  his  own  use 
the  land  devised  to  him  and  repudiate  the 
devise  made  to  the  defendants*  grantors.  In 
the  language  of  the  old  Scotch  law,  one  can- 
not both  approbate  and  reprobate.  The  plain- 
tiff's father  received  the  Miller  county  land 
as  a  devise  under  the  will  of  his  father;  and 
he  will  not  be  permitted  to  assert  that  the 
will  was  legally  executed  to  the  extent  of 
conveying  his  title,  but  not  so  as  to  the  oth- 
er devisees.  The  Invalidity  of  the  will  be- 
cause of  defective  attestation  does  not  for- 
bid the  application  of  the  doctrine  of  estop- 
pel. It  is  the  conduct  of  a  party  taking  a 
benefit  which  he  could  not  otherwise  have 
but  for  the  invalid  will  which  will  estop 
him  from  setting  up  the  invalidity  of  the 
will  to  defeat  the  other  devisees.  If  a  will 
defectively  executed  has  been  probated  by 
agreement  of  the  heirs,  who  are  sui  Juris, 
and  the  property  distributed  by  virtue  of  the 
will,  an  heir  will  not  be  heard  in  disaffirm- 
ance of  the  title  to  the  property  therein  de- 
vised. Gay  V.  Sanders,  lOl  Ga.  601,  28  S. 
E.  1019.  In  Branson  v.  Watkins,  96  Ga.  54, 
23  S.  E.  204,  a  will  attested  by  two  witness- 
es was  probated  to  record.  One  of  the  dev- 
isees accepted  a  devise  of  land  thereunder; 


and  the  court  said:  ^'The  conduct  of  [this 
devisee]  amounted  to  an  election  to  take  un- 
der the  will;  and  after  remaining  for  more 
than  30  years  in  possession  of  the  land  re- 
ceived from  the  executors,  accepting  and  ao 
quiescing  in  the  validity  of  the  probate  pro- 
ceedings whereby  the  paper  had  been  ad- 
Judged  to  be  the  true  last  will  of  the  alleged 
testator,  and  claiming  thereunder  a  life  estate 
only,  she  would*  have  been  estopped  from 
denying  the  validity  of  the  paper  as  a  will 
or  questioning  the  Jurisdiction  of  the  court 
admitting  it  to  probate  or  the  regularity  of 
the  probate  proceedings."  We  think  the 
principle  ruled  In  the  case  last  cited  con- 
trols the  legal  proposition  presented  In  the 
amendment.  As  neither  the  original  plea  nor 
the  amendment  averred  any  adverse  posses- 
sion in  the  defendants  or  their  predece».sors 
in  title  for  the  prescriptive  period,  we  for- 
bear ruling  on  the  purely  academic  question 
of  whether  a  defectively  attested  will,  when 
probated  and  admitted  to  record,  may  suf- 
fice for  color  of  title. 

All  of  the  assignments  of  error  in  the 
amended  motion  are  expressly  abandoned, 
except  the  last,  which  is  so  insufficiently 
stated  that  no  precise  legal  question  is  pre- 
sented. 

For  the  reason  that  the  court  deprived  the 
defendants  of  a  substantial  defense  by  dis- 
allowing their  amendment,  a  new  trial  is 
granted. 

Judgment  reversed. 

BECK,  J.,  absent  The  otlfer  Justices  con- 
cur. 

(136  Oa.  880) 

RUCKBR  V.  RUCKER  et  al, 
(Supreme  Court  of  Georgia.     Sept.  23,  1911.) 

(8yllaJ>u$  hv  the  Court.) 

1.  E)viDENCE  (J  273*)— Declarations— TiTLK 
TO  Property. 

Declarations  of  a  person  In  possession  of 
property,  in  favor  of  his  own  title,  are  admissi- 
ble to  prove  his  adverse  possession,  but  for  no 
other  purpose.  Civil  Ode  1910,  §  5767;  Daw- 
son V.  Callaway,  18  Ga.  573;  Hansell  v.  Bryan, 
19  Ga.  167;  Harrison  v.  Hatcher,  44  Ga.  638 
[4):    Bowman  v.  Owens,  133  Ga.  49,  65  S.  E. 


Accordingly,  the  declarations  of  such  person 
that  the  property  had  been  given  to  him  by  an- 
other are  not  admissible  for  the  purpose  of 
proving  the  gift 

[EW.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |fi  1108-1120;  Dec.  Dig.  §  273  ;♦ 
Adverse  Possession,  Cent  Dig.  §  670.] 

2.  Trial  (S  252^^Ad verse  Possession  (( 
60*)— Hostile  CIharacter  of  Possession- 
Instructions  —  Applicability  to  Evi- 
dence. 

Permissive  possession  cannot  be  the  founda- 
tion of  a  prescription  until  an  adverse  claim 
and  actual  notice  to  the  other  party.  Civil 
Code  1910,  I  4164.  Where  possession  is  in- 
ceptively  permissive,  title  by  prescription  under 
20  3'ears'  possession  will  not  ripen  until  the  ex- 
piration of  20  years  after  actual  notice  to  the 
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party  under  whom  possession  originated  of  the 
adverse  claim  of  the  one  setting  up  prescription. 
Therefore,  where  the  defendant  relied  on  ad- 
verse possession  for  a  period  of  20  years  for 
the  estahlishment  of  a  prescriptive  title  to  a 
part  of  the  land  in  controversy,  and  introduced 
evidence  tending  to  show  possession  for  the  req- 
uisite time,  but  the  evidence  disclosed  that  the 
possession  originated  by  permission  of  the  plain- 
tiff, and  there  was  no  evidence  tending  to  show 
20  years*  possession  after  actual  notice  to  the 
plaintiff  of  the  defendant's  adverse  claim,  a 
charge  on  the  subject  of  title  by  prescription  un- 
der 20  years*  adverse  possession  was  not  author- 
ized by  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  596-612;  Dec.  Dig.  §  252;*  Adverse 
Possession,  Dec  Dig.  §  60.* J 

8.  AovEfiSE  Possession  (§  60^)  —  Hostilb 
Character  of  Possession— Instruction. 
The  evidence  set  out  in  the  sixth  ground 
of  the  motion  for  a  new  trial,  relating  to  the 
adyerse  possession  of  the  defendant  to  part  of 
the  land  in  controversy,  was  admissible;  but, 
in  the  absence  of  any  evidence  tending  to  show 
that  the  plaintiff  had  actual  notice  of  the  ad- 
verse character  of  such  possession  for  20  years 
prior  to  the  bringing  of  the  action,  the  evidence 
was  not  sufficient  to  show  title  by  prescription 
in  the  defendant. 

[E2d.  Note. — For  other  cases,  see  Adverse  Pos- 
session,  Cent   Dig.   {§   282-n314;    Dec.    Dig.   ^ 

4.  Chabqk  or  Court— No  Error. 

Other  portions  of  the  charge  to  which  ex- 
ceptions were  made  were  not  erroneous  for  any 
reason  assigned. 

5.  Refusal  of  New  Trial— Error. 

The  court  erred  in  refusing  to  grant  a  new 
triaL 

Error  from  Superior  Court,  Elbert  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Action  by  Mrs.  S.  F.  Rucker  against  Ad- 
die  Rucker  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed- 

Z.  B.  Rogers  and  J.  N.  Worley,  for  plain- 
tiff in  error.  0.  P.  Harris,  for  defendants 
in  error. 

FISH,  O.  J.    Judgment  reversed. 

BECK«  J.,  absent  The  other  Justices  con- 
cur. 


1186  6a.  787) 

PROPPER  y.  OWENS  et  al. 

(Supreme  Court  of  Georgia.     Aug.   21,   1911. 
Rehearing  Denied  Sept  22,  1911.) 

(ByUabus  hy  the  Court.) 
L  Attornst  and  Client  (f  40^)  — Disbab- 

MKNT— GbOUNDS— CONCBALICENT     OF     PREVI- 
OUS Disbarment. 

Where  a  person  applied  for  and  ohtained 
admission  to  the  bar  of  this  state  as  an  attor- 
ney in  good  standing  in  another  state,  under 
CivU  Code  1895,  S  4411  (Civil  CJode  1910,  S 
4949),  without  disclosii^  the  fact  that  shortly 
theretofore  he  had  been  disbarred  for  profes- 
sional misconduct  and  acts  involying  moral  tur- 
pitude by  a  court  of  competent  jurisdiction  in 
another  state  where  he  was  located  before  going 
to  that  whence  he  came  to  Georgia,  this  was 
such  a  fraud  and  imposition  upon  the  court  of 
this  state  as  authorized  the  disbarment  of  such 


attorney  upon  its  discovery.  On  the  general 
subject,  see  In  re  Pritchett,  122  App.  Div.  8, 
106  N.  Y.  Supp.  847;  In  re  Marx,  115  Appi 
Div.  448,  101  N.  Y.  Supp.  680:  People  v.  (Ju- 
more,  214  111.  569,  73  N.  E.  7S7,  69  L.  R.  A. 
701 ;  In  re  Ohnstead,  11  N.  D.  305,  91  N.  W. 
943;  Lowenthal's  Case,  61  C^l.  122;  State  t. 
Laughlin,  10  Mo.  App.  1 ;  State  Board  of  Law 
Examiners  v.  Williams,  116  Tenn.  51,  92  S.  W. 
521;  In  re  Mills,  1  Mich.  392;  Jackson  v. 
State,  21  Tex.  149 ;  In  re  Bowman,  7  Mo.  App. 
569;  Ex  parte  Tillinghast,  4  Pet  108,  7  t. 
Ed.  798;  Weelcs  on  Attorneys  at  Law,  §  80, 
p.  153. 

(a)  Accordingly,  on  the  trial  of  a  disbar- 
ment proceeding  against  an  attorney  at  law  in 
this  state,  in  the  court  which  admitted  him  and 
in  the  county  of  his  residence,'  before  the  judge 
who  by  consent  passed  ui>on  the  law  and  facts 
without  the  intervention  of  a  jury,  where  the 
pleadings  and  evidence  were  of  such  character 
as  to  authorize  a  finding  that  on  the  21st  day 
of  February,  1906,  the  respondent,  being  then 
an  attorney  at  law  in  the  state  oi  Illinois,  by 
judgment  of  the  Supreme  Court  of  that  state, 
having  jurisdiction  in  such  matteis,  based  on 
charges  involving  professional  misconduct  and 
moral  turpitude,  was  disbarred  from  pleading 
and  practicing  law  in  any  of  the  courts  of  that 
state,  and  thereafter  became  a  resident  of  Ten- 
nessee, and  in  January,  1907,  after  examination 
under  the  laws  of  Tennessee,  obtained  a  license 
to  plead  and  practice  law  in  that  state,  with- 
out informint:  the  court  so  admitting  him  of  his 
previous  disbarment  in  Illinois,  and  in  July, 
1907.  became  a  resident  of  Georgia,  and  on  the 
5th  day  of  October,  1907;  upon  his  application 
representinjB:  that  he  was  an  attorney  at  law  in 
good  standing  in  the  state  of  Tennessee,  ob- 
tained admission  to  the  bar  in  Georgia,  under 
the  provisions  of  the  statute  mentioned  in  the 
first  headnote,  without  informing  the  court  of 
the  fact  of  his  previous  disbarment  in  the  state 
of  Illinois,  the  jud^e  was  authorized  to  enter 
a  judgment  disbarring  the  respondent  and  re- 
voking his  license  as  an  attorney  at  law. 

[Ed.  Note.—For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  f  58;    Dec.  Dig.  f  40.*] 

2.  Attorney   anp   Client   ({   53*>--Dibbab- 

ICBNT    PbOCEEDINOS— ADlilSSIBILITT    OF   EV- 
IDENCE. 

In  such  a  proceeding,  the  respondent  in  his 
answer  having  set  up  that  before  the  grant  of 
the  license  to  him  in  Tennessee  he  informed  the 
officers  of  court  admitting  him  of  bis  previous 
disbarment  in  Illinois,  it  was  not  error  to  ad- 
mit their  testimony  tending  to  disprove  that 
part  of  the  plea  over  the  objections:  (a)  That 
It  was  irrelevant;  and  (b)  that  it  sought  to 
impeach  the  judgment  of  the  court  of  Tennessee 
which  admitted  him  to  plead  and  practice  in 
that  state. 

[Ed.  Note.— For  other  cases,  tee  Attorney  and 
Client,  Dec  Dig.  §  53.*] 

3.  Judgment    (fi    822*)  — Conolubivenesb— 
Mattebs  Concluded. 

It  is  undisputed  that  the  respondent  partic- 
ipated in  the  trial  which  resulted  in  his  dis- 
barment in  Illinois,  and  that  the  trial  was  had 
in  the  court  having  jurisdiction  of  such  mat- 
ters in  that  state,  and  that  the  judgment  has 
never  been  set  aside.  The  judgment  so  render- 
ed was  conclusive  upon  the  respondent,  and 
there  was  no  error  in  rejecting  evidence  tending 
to  disprove,  the  charges  upon  which  the  judg- 
ment was  based. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  822.*1 

4.  Appeal  and  Ebbob  (f  728*)— Absionmbnts 
OF  Ebbob— Sufficiency. 

A  complaint  in  the  bill  of  exceptions  that 
"the  respondent  offered  to  testify  that  the  judg- 


*For  other  cases  see  same  topio  and  section  NUMBBSt  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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ment  of  the  Supreme  Court  of  Illinois  dis- 
barring him  was  obtained  by  fraud,  by  a  con- 
spiracy upon  the  part  of  certain  named  per- 
sons, and  that  the  judge  "rejected  the  testi- 
mony, *  *  *  to  which  said  judgment  of  the 
court  the  respondent  then  and  there  excepted 
and  now  excepts  and  assigns  error  upon  the 
same,"  is  not  a  sufficient  assignment  of  error. 
[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  72a»] 

BZrror  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

DlBbarment  proceediDgs  on  the  relation  of 
Geo.  W.  Owens  and  others  against  A.  H. 
Propper.*  Judgment  of  disbarment,  and  re- 
spondent brings  error.    Affirmed. 

A.  A.  Lawrence,  for  plaintiff  in  error.  W. 
C.  Hartridge,  Sol.  Gen.,  T.  M.  Cunningham, 
Jr.,  Geo.  W.  Owens,  and  Jas.  M.  Rogers,  for 
defendants  in  error. 

ATKINSON,  J.     Judgment  affirmed. 

BECEt  J**  absent  The  other  Justices  con- 
cur. 


(136  Ga.  849) 

McGARRY  et  al.  y.  SEIZ  et  aL 
(Supreme  Court  of  Georgia.     Sept.  26,  1911.) 

(Syllahu9  by  the  Court,) 

LniiTATioN  OF  Actions  (|  180*)— Delay  in 
Bbinoino  Suit— Aobeembnt  as  to  Tnat— 

DElfUBBBB. 

This  case  is  controlled  by  the  decision  in 
McGarry  y.  Seis,  129  Ga.  296,  58  S.  B.  856. 
The  court  did  not  err  in  suataining  a  general 
demurrer  to  the  petition. 

[Ed.  Note.—For  other  cases,  see  Limitation  of 
Actions,  Dec  Dis:.  ^  180.*] 

Eyana,  P.  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  L.  Pendleton,  Judge. 

Action  by  Mary  McGarry  and  others 
against  E.  C.  Seiz  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Thos.  F.  Corrigan  and  R.  B.  Blackburn, 
for  plaintiffs  in  error.  Dodd  &  Dodd,  for  de- 
fendants in  error. 

BECK,  J.  The  plaintiffs  In  error  filed,  in 
the  court  bedow,  suit  against  E.  C.  Seiz,  as 
principal,  and  ^tna  Indemnity  Company,  as 
surety,  on  a  bond  glTen  for  the  faithful  per- 
formance of  a  contract  for  the  erection  of  a 
dwelling.  The  suit  was  instituted  to  recover 
from  the  defendants  the  amount  of  a  judg- 
ment in  favor  of  certain  materialmen,  ob- 
tained by  them  in  a  lien  foreclosure  proceed- 
ing against  the  property  of  th^  plaintiffs 
above  referred  to,  growing  out  of  the  erec- 
tion of  the  building  by  the  defendant  Seiz, 
and  his  failure  to  pay  said  materialmen's 
claims.  It  was  alleged  that  this  judgment 
had  been  paid  off  and  satisfied  by  the  peti- 
tioners.    The  Indemnity  company  demurred 


generally  to  the  petition,  which  demurrer 
was  sustained,  and  the  plaintiffs  excepted. 

It  is  contended  by  the  defendants  in  er- 
ror that  the  demurrer  was  properly  sustain- 
ed, on  the  ground  that  the  suit  was  not 
brought  within  the  time  required  by  the  fol- 
lowing provision  contained  in  the  bond:  "If 
any  suits  at  law  or  proceedings  in  equity  are 
brought  against  said  surety  to  recover  any 
claim  hereunder,  the  same  must  be  instituted 
within  six  mouths  after  the  completion  of  the 
work  specified  in  said  contract"  It  is  evi- 
dent from  the  allegations  of  the  petition  that 
this  suit  was  not  instituted  within  the  time 
stipulated  in  the  foregoing  clause  of  the 
bond. 

On  the  other  hand,  it  is  contended  by  the 
plaintiffs  in  error  that,  since  materialmen 
have  12  months  from  the  time  their  claim 
becomes  due  in  which  to  comm^ce  a  pix>- 
ceeding  to  foreclose  the  same,  the  fordgolng 
clause  of  the  bond  is  at  variance  and  irrec- 
oncilable with  the  following  clause  contain- 
^  therein,  to  wit:  "The  surety  shall  not  be 
liable  under  this  bond  to  any  except  the  ob- 
ligee, but  it  is  agreed  that  the  obligee,  in  es- 
timating his  damage,  may  Include  the  claims 
of  mechanics  and  materialmen,  arising  out  of 
the  performance  of  the  contract,  and  paid  by 
him,  only  when  the  same,  by  the  statutes  of 
the  state  where  the  contract  is  to  be  perform- 
ed, are  valid  liens  against  the  property/' 

A  former  suit,  instituted  by  the  same 
plaintiffs  against  these  defendants  to  recover 
the  amount  claimed  by  the  same  material- 
men whose  judgment  is  referred  to  in  the 
present  suit,  and  who  were  then  proceeding 
to  foreclose  the  same,  was  dismissed  by  this 
court,  on  the  ground  that  the  same  was  pre- 
maturely brought;  it  -appearing  from  the 
petition  in  that  case  that  the  liens  so  set  up 
had  not  been  paid  by  the  plaintiffs;  and  it 
not  being  alleged  that  the  same  were  valid 
liens.  The  decision  in  that  case  is  reported 
in  129  Ga.  296,  58  S.  E.  85&  It  was  then 
contended  by  counsel  for  Mrs.  McGarry  that 
she  must  have  the  right  to  bring  her  suit 
within  the  six  months,  notwithstanding  no 
payment  had  been  made  to  the  materialmen. 
On  this  question  Justice  Cobb,  speaking  for 
the  court- said:  "She  has  entered  into  a  con- 
tract by  which  she  agrees  that  the  surety  will 
not  be  liable  to  her,  unless  her  claim  for  dam- 
ages is  asserted  by  suit  within  six  months 
from  the  time  the  work  is  completed.  She 
has  also  Altered  Into  a  contract  that  the  sure- 
ty will  not  be  liable  on  account  of  the  claims 
of  materialmen,  unless  such  claims  are  valid 
liens  under  the  laws  of  the  state.  She  must 
be  held  to. the  terms  of  her  contract;  there 
being  nothing  in  the  imdertakings  therein 
which  would  be  contrary  to  public  policy. 
The  surety  had  a  right  to  contract  with  her 
that  its  liability  should  be  subject  to  reason- 
able conditions,  and  the  conditions  above  re- 
ferred to  are  not,  in  any  sense,  unreasonable 
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as  to  the  character  of  the  claim  for  which 
the  surety  should  be  liable,  or  the  time  in 
which  the  suit  should  be  brought  See,  in  this 
connection,  Massachusetts  Life  Ass*n  v.  Rob- 
inson, 104  Ga.  272,  30  S.  E.  918,  42  Ia  R.  A. 
261,  and  citations.  In  order  to  hold  the  sure- 
ty liable^  she  must  determine,  at  her  peril, 
whether  the  claim  of  the  materialmen,  as- 
serted against  her,  constituted  a  valid  lien 
under  the  laws  of  this  state.  If  it  does,  she 
may  pay  the  same,  and  bring  suit  for  in- 
demnity within  six  months  from  the  time  the 
work  is  completed.  If  it  does  not,  she  may 
decline  to  pay  the  same  and  defend  against 
such  claim.  There  is  nothing  in  the  terms  of 
the  contract  which,  either  expressly  or  im- 
pliedly, provides  that  the  validity  of  the  lien 
shall  be  first  determined  by  a  Judgment  of  the 
courts.  If  she  paid  the  clajm,  and  It  there- 
after developed  that  the  same  was  not  a  val- 
id lien  under  the  laws  of  the  state,  there  is 
no  liability  under  the  bond.  If  she  paid  the 
claim,  and  it  was  a  valid  lien  under  the  laws 
of  the  state,  the  surety  would  be  liable,  pro- 
vided the  other  conditions  of  the  bond  are 
complied  vTith,  and  suit  to  recover  the  amount 
so  paid  is  filed  within  six  months  from  the 
time  that  the  work  is  completed." 

This  case  is  controlled  by  the  ruling  above 
quoted;  and  under  that  ruling  the  petition 
now  before  us  was  properly  dismissed  on  de- 
murrer, because  the  same  was  not  filed  with- 
in the  time  required  by  the  terms  of  the 
bond. 

Judgment  afi^rmed.  All  the  Justices  con- 
cur, except  EVANS,  P.  J.,  dissenting. 


(136  Oa.  805) 

MARSHALL  v.  WHATLET  et  al. 
(Supreme  Court  of  Georgia.     Sept  22,  1911.) 

(8vllahu9  J>y  the  Court,) 

1.  Lis  Pendens  (5  25*)— Action  Relating  to 
Land  — Persons  Bound  by  Judgment  — 
"Notice." 

A  suit  for  specific  performance  of  a  con- 
tract for  the  sale  of  land  is  "notice"  of  the 
claim  that  the  plaintiff  sets  up  therein  from  the 
time  it  is  commenced  and  docketed ;  and,  if 
duly  prosecuted  and  not  collusive,  one  purchas- 
ing the  land  pending  the  suit  is  affected  by  the 
final  decree  rendered  therein,  though  the  suit  is 
in  a  county  other  than  the  one  in  which  the 
land  is  located. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  «S  47-57 ;    Dec.  Dig.  {  25.* 

For  other  definitions,  see  Words  and  Phrases* 
vol.  5,  pp.  4839-4844 ;   voL  8,  p.  7733.] 

(Additiofua  SyUabus  hv  Bditorial  Staff,) 

2.  Venue  (§  5*)  —  "Respecting  Titles  to 
Land." 

A  suit  for  specific  performance  is  not  a 
suit  "respecting  titles  to  land,"  within  Const 
art.  6,  S  16,  par.  2,  requiring  cases  of  that  na- 
ture to  be  tried  in  the  county  where  the  land 
lies. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec 
Dig.  S  5.*] 


Error  from  Superior  Ck>urt,  Upson  County; 
E.  J.  Reagan,  Judge. 

Action  by  G.  P.  Marshall  against  H.  T. 
Whatley  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Claude  Worrill  and  E.  C.  Armistead,  for 
plaintiff  in  error.  J.  Y.  Allen,  W.  Y.  Allen, 
and  E.  F.  Dupree,  for  defendants  in  error. 

HOLDEN,  J.  G.  P.  Marshall,  plaintiff  in 
error  (hereinafter  called  the  plaintifiP)*  brought 
suit  in  April,  1907,  to  recover  a  described 
tract  of  land,  against  H.  P.  Whatley  and  oth- 
ers. All  the  defendants  in  the  suit,  except  H. 
T.  Whatley  (hereinafter  called  the  defendant), 
disclaimed  title  and  any  right  of  j)ossession. 
Upon  the  conclusion  of  the  plaintiff's  evi- 
dence, the  court  granted  a  nonsuit,  and  he  ex- 
cepted. The  plaintiff  claimed  to  have  entered 
into  possession  of  the  land  and  made  valuable 
improvements  thereon,  under  a  written  con- 
tract for  its  purchase  from  J.  A.  Carmichael, 
Jr.,  to  whom  he  paid  all  of  the  purchase- 
money,  but  who  would  not  make  him  a  deed. 
He  filed  a  petition,  in  Pike  superior  court,  for 
sx)ecific  performance  of  the  contract  and  an 
injunction  against  the  sale  of  the  land  by 
Carmichael.  Upon  this  petition,  on  the  day 
it  was  filed,  a  restraining  order  was  granted, 
which  seems  never  to  have  been  revoked  or 
modified.  Upon  the  trial  a  verdict  and  decree 
were  rendered  in  favor  of  the  plaintiff,  re- 
quiring Carmichael  to  make  the  plaintiff  a 
deed  to  the  land,  which  was  located  in  Upson 
county.  Counsel  for  the  defendant  contends 
that  the  record  shows  that  the  defendant 
bought  the  land  from  C.  S.  Barrett,  and  that 
Barrett  bought  from  Carmichael,  and  that  if 
the  plaintiff  had  any  title  to  or  interest  in 
the  land  when  he  purchased,  neither  of  them, 
when  they  respectively  purchased  the  land, 
had  any  notice  of  such  title  or  interest  The 
plaintiff  contends  that  the  record  shows  that 
Barrett  bought  from  Carmichael,  and  defend- 
ant bought  from  Barrett  after  plaintiff  made 
his  written  contract  with  Carmichael  for  the 
purchase  of  the  land,  and  that  each,  when 
they  respectively  purchased,  had  equal  notice 
of  the  fact  that  the  plaintiff  had  such  writ- 
ten contract  The  plaintiff  further  contends 
that  the  purchases  by  Barrett  and  the  de- 
fendant were  made  pending  the  suit  of  the 
plaintiff  against  Carmichael  for  specific  per- 
formance; and  though  this  suit  was  in  the 
superior  court  of  Pike  county,  and  the 
land  was  located  in  Upson  county,  it  was  no- 
tice to  any  one  buying  from  Carmichael,  pend- 
ing the  suit,  of  the  plaintiff's  claim  therein, 
and  of  the  verdict  and  decree  rendered  there- 
in. 

[1]  1.  We  think  the  record  sufficient  to  aiK 
thorize  a  finding  that  when  Barrett  bought 
the  land  from  Carmichael,  and  when  the  de- 
fendant bought  it  from  Barrett,  the  suit  by 
the  plaintiff  against  Carmichael  for  specific 
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performance  was  pending.  The  plaintiff  tes- 
tified, among  other  things,  to  substantially 
the  following:  He  made  a  contract  with 
Carmichael  for  the  purchase  of  the  land  in 
18d9,  and  went  into  possession  in  the  spring 
of  1899.  He  built  a  house  and  made  other 
improvements.  He  locked  the  house*  In  which 
were  some  sawmill  tools,  and  left  the  land 
in  the  spring  of  1902.  The  defendant  states, 
in  the  amendment  to  his  plea,  that  "It  was 
after  plaintiff  had  declared  he  had  given  it 
up  and  moved  off  that  Barrett  purchased.'* 
According  to  the  evidence,  the  plaintiff  "mov- 
ed off*'  in  the  spring  of  1902,  and  the  suit  for 
specific  performance  was  filed  March  15,  1902. 
The  defendant  does  not  expressly  state  that 
either  of  the  purchases,  the  one  by  him  from 
Barrett,  or  the  one  by  Barrett  from  Carmi- 
chael, was  not  made  pending  the  suit  for  spe- 
cific performance,  but  alleges  that  this  suit 
in  the  superior  court  of  Pike  county  was  not 
notice  to  one  buying,  pending  the  suit  from 
the  defendant  in  that  suit,  the  land  located  In 
Upson  county.  The  suit  for  specific  perform- 
ance, which  was  filed  March  15,  1902,  pended 
until  April  3,  1906,  when  a  verdict  and  de- 
cree were  rendered.  The  plaintiff  did  not 
leave  the  land  until  the  spring  of  1902.  After 
that  some  one  broke  open  the  house.  The 
plea  alleges  that  Carmichael  was  in  posses- 
sion when  Barrett  bought  from  him.  We 
think  the  evidence  sufficient  to  authorize  a 
finding  that  Barrett  bought  pending  the  suit 
The  plaintiff  testified  that  the  defendant 
bought  the  lapd  in  1903,  which  was  pending 
the  suit  for  specific  performance.  He  fur- 
ther testified  that  "suit  was  pending  in  Pike 
suj)erior  court  at  the  time  the  defendants 
bought  the  land  here  in  dispute  from  J.  A. 
Carmichael,  under  which  they  went  into  pos- 
eession  of  it"  The  Civil  Code  1910,  fi  4533, 
provides:  "Decrees  ordinarily  bind  only  par- 
ties and  their  privies;  but  a  pending  suit  is 
a  general  notice  of  an  equity  or  claim  to  all 
the  world  from  the  time  the  petition  is  filed 
and  docketed;  and  if  the  same  is  duly  prose- 
cuted and  Is  not  collusive,  one  who  purchases 
pending  the  suit  is  affected  by  the  decree  ren- 
dered therein."  No  exception  is  made  with 
respect  to  a  suit  which  is  pending  in  a  coun- 
ty other  than  the  one  wherein  the  land  in- 
volved is  located.  We  think  that  the  suit 
for  specific  performance  by  the  plaintiff 
against  Carmichael  in  the  superior  court  of 
Pike  county,  which  terminated  in  a  verdict 
and  decree  in  favor  of  the  plaintiff,  was  no- 
tice of  the  right  and  claim  of  the  plaintiff 
to  the  land,  though  the  land  was  situated 
in  Upson  county.  Civil  Code  1910,  S  5425, 
provides :  "A  decree  for  specific  performance 
shall  operate  as  a  deed  to  convey  land  or 
other  property  without  any  conveyance  being 
executed  by  the  vendor.  Such  decree,  certi- 
fied by  the  clerk,  shall  be  recorded  in  the 
registry  of  deeds  in  the  county  where  the 
land  lies,  and  shall  stand  in  the  place  of  a 
deed."  There  is  no  statute  in  this  state  (as  iu 
some  states)  providing  that  in  order  for  suits 


of  this  character  to  be  notice  there  must  be 
filed  in  the  county  where  the  land  lies  a  no- 
tice that  suit  is  pending  in  another  county. 
In  the  absence  of  such  a  statute,  a  suit  for 
specific  performance  of  a  contract  for  the 
sale  of  land  against  the  owner,  in  a  county 
different  from  that  in  which  the  land  lies,  is 
notice  of  the  rights  of  the  plaintiff  in  that 
suit  under  the  section  of  the  Civil  Code  of 
1910,  above  quoted. 

[2]  It  is  true  that  a  suit  for  specific  per- 
formance is  not  a  suit  "respecting  titles  to 
land,"  within  the  meaning  of  the  provision 
of  our  Constitution  (Const  art  6,  S  16,  par. 
2),  requiring  a  suit  of  that  nature  to  be 
brought  in  the  county  where  the  land  lies; 
and  that  it  must  be  brought  In  the  county  of 
the  residence  of  the  defendant,  though  it  be 
in  a  county  different  from  that  in  whi<;;h  the 
land  is  located.  Tet  a  suit  of  this  kind  Is  of 
such  a  nature,  and  so  far  involves  the  right  to 
the  title,  use,  and  enjoyment  of  the  land  )is 
to  make  it  notice  under  the  section  above 
quoted.  See  Faulkner  v.  Vlckers,  94  Ga.  531, 
21  S.  E.  233.  This  is  true,  though  the  suit 
is  brought  in  a  county  other  than  that  in 
which  the  land  Is  located.  The  provision  in 
the  Civil  Code  1910,  S  5425,  quoted,  supra, 
that  "such  decree,  certified  by  the  clerk, 
shall  be  recorded  in  the  registry  of  deeds 
where  the  land  lies,  and  shall  stand  in  the 
place  of  a  deed,"  is  a  requirement  as  to 
what  shall  be  done  after  the  determination 
of  the  suit;  but  we  have  no  statute  provid- 
ing that  anything  must  be  done  by  the  plain- 
tiff in  a  suit  for  specific  performance,  in  a 
county  other  than  that  in  which  the  land 
lies,  pending  such  suit  lu  order  to  give  no- 
tice to  any  one  who  buys  the  land  involved  in 
the  suit  from  the  defendant  therein.  In  2 
Black  on  Judgments,  in  the  text  in  section 
550,  he  quotes  language  appearing  In  the  de- 
cision in  the  case  of  Brightmnn  v.  Bright- 
man,  1  R.  I.  112,  as  follows :  "We  apprehend 
it  is  well  settled  that  he  who  purchases  prop- 
erty pending  a  suit  in  which  the  title  to  it  is 
involved  takes  it  subject  to  the  Judgment  or 
decree  that  may  be  passed  in  such  suit 
against  the  person  from  whom  he  purchases. 
That  he  purchased  it  bona  fide  and  paid  a 
full  consideration  for  it  will  not  avail  against 
such  judgment  or  decree.  Nor  will  he  be 
permitted  to  prove  that  he  had  no  notice  of 
the  suit  The  law  infers  that  all  persons 
have  notice  of  the  proceedings  of  courts  of 
record."  See,  in  this  ponnection,  WIckliffe  v. 
Breckinridge,  1  Bush  (Ky.)  427. 

In  the  suit  for  specific  performance,  the 
land  was  described  as  follows :  '*Two  hundred 

acres,  more  or  less,  being  all  of  lot  No. 

in  district  of  Upson  county,  Ga.,  be- 
ing bounded  on  the  north  by  the  county  line 
and  on  the  east  by  the  lands  of  Will  Daniel, 
and  on  the  south  and  west  by  the  lands  of 
Richard  Fallens."  This  description  was  not 
so  indefinite  as  to*  prevent  the  pendency  of 
the  suit  from  operating  as  a  lis  pendens,  so 
as  to  give  notice  of  the  plaintiff's  claim  made 
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in  tbat  suit  to  the  land  In  controversy.    See 
Johnson  v.  McKay,  121  6a.  763,  40  S.  B.  767. 
Judgment  reversed. 

BECK,  J.,  absent  The  other  Justices  con- 
(Tir. 

(136  Ga.  789) 

HELMS  V.  STATBL 
(Supreme  Court  of  Georgia.    Sept  22,  1911.) 

(Syllabus  hy  the  Court.) 
L  (Criminal  Law  (S  649*)--Rbfusal  of  Con- 

TIKUANCE^— 6B0UNbS. 

Where,  in  the  course  of  a  trial,  a  party 
desires  to  impeach  a  witness  by  stenographic 
notes  taken  on  a  former  trial,  which  notes  are  in 
an  adjoining  county,  it  is  not  an  abuse  of  dis- 
cretion to  refuse  to  suspend  the  case  until  the 
next  day  to  allow  an  effort  to  be  made  to  pro- 
cure the  absent  notes;  and  especially  is  this  so 
where  the  court  allows  the  movant  to  introduce 
witnesses  who  deliver  testimony  in  accord  with 
the,  alleged  absent  memoranda. 

[Ed.  Note.— E\>r  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {f  1512-1515;  Dec  Dig.  fi 
e49.^1 

2.  Criminal   Law   ({   681*>— Bvidkwc»— Ad-' 

HISSIBILITT— PBELIMINABT    PbOOF. 

Relevant  evidence  dependent  for  its  admis- 
sibility upon  preliminary  proof,  which  has  been 
aUowed  without  requiring  such  preliminary 
proof,  should  be  considered  by  the  jury,  and  an 
instruction  which  in  effect  withdraws  such  evi- 
dence from  the  jury  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1611,  1612;  Dec.  Dig.  i 
681.*] 

3.  Cbiminal  Law  (fS  814,  1172*)— Instbuo- 

TIONS— APPLlCABrUTY  TO  CA81&— IMPEACH- 
MENT OF  Witness— Habmless  Ebbob. 
Where  on  the  trial  of  a  criminal  case  the 
accused  sought  to  impeach  a  witness  for  the 
state  by  proof  of  a  contradictory  statement,  and 
the  state  replied  with  proof  denying  that  the 
witness  made  the  statement,  and  the  judge,  in 
charging  as  to  how  witnesses  may  be  impeached, 
read  Pen.  Code  1910,  {  1952,  upon  the  subject! 
there  being  no  evidence  of  the  good  character  of 
any  of  the  witnesses,  the  last  clause  of  that  sec- 
tion, to  the  effect  that  a  witness,  when  impeach- 
ed, may  be  sustained  by  proof  of  general  good 
character,  was  inapplicable  and  improperly  giv- 
en in  charge;  but  under  the  facts  of  the  case, 
this  was  a  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1890;  Dec.  Dig.  {|  814; 
1172.*] 

4.  CTbiminal  Law   (f  825*)— Impeachment— 

IN8TBUCTI0N8. 

Where  the  court  instructs  the  jury  as  to 
the  different  methods  of  impeaching  a  witness 
and  the  effect  of  a  successful  impeadiment  and 
a  party  desires  an  elaboration  of  the  law  of  im- 
peachment or  a  concrete  application  of  it,  he 
should  make  a  pertinent  and  timely  written  re- 
quest. 

[Bid.  Note.— For  other  caJses,  see  Criminal 
Law,  Cent  Dig.  i  2005;   Dec  Dig.  ^  825.*] 

5.  Cbiminal   Law    (|   782*)— Instbuotions— 
Negative  and  Positive  Testimony. 

It  is  erroneous  to  charge  Pen.  €k>de  1910,  f 
1011,  that  "the  existence  of  a  fact  testified  to 
by  one  positive  witness  is  rather  to  be  believed 
than  that  such  fact  did  not  exist  because  many 
witnesses  who  had  the  same  opportunity  of  ob- 
servation swear  that  they  did  not  see  or  know 


of  its  having  transpired,*'  without  an  instruc- 
tion, in  connection  tnerewith,  touching  the  cred- 
ibility of  witnesses. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  782.»] 

6.  Cbiminal   Law   (§  828*)  — Instbuctions— 
Requests— Manslatjqhteb. 

The  evidence  did  not  authorize  an  Instruc* 
tlon  00  the  law  of  voluntary  manslaughter.  The 
criticism  that  the  evidence  did  not  authorize 
certain  charges  is  not  well  founded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2007;  Dec.  Dig.  ^  828.*1 

Error  from  Superior  Court  Jasper  Coun- 
ty;  J.  B.  Park,  Judge. 

Lloyd  Helms  was  convicted  of  murder,  anci 
brings  error.    Reversed. 

A.  S.  Thunuaiif  for  plaintiff  in  error.  Jos. 
E.  Pottle,  Sol.  Gen.,  and  T.  S.  Felder,  Atty. 
Gen.,  for  the  State. 

EVANS,  P.  J.  Lloyd  Helms  was  convict- 
ed of  the  murder  of  Joe  Greer,  alias  Good 
Greer,  and  recommended  to  the  mercy  of  the 
court  The  state  submitted  evidence  tend- 
ing to  show  that  Laura  Greer,  the  sister  of 
the  deceased,  lived  in  a  state  of  concubinage 
with  the  defendant  Between  7  and  8  o'clock 
at  night  the  defendant  came  to  the  house 
where  Laura  Greer  lived.  She  was  sick,  and 
attended  by  a  small  girl,  named  Lidell  San- 
ders. He  demanded,  with  an  oath,  that  the 
door  be  opened,  and  Laura  told  Lidell  to 
open  the  door.  The  defendant  came  into  the 
house  with  his  shoes  under  his  arm,  and 
with  a  knife,  and  asked  if  his  supper  was 
ready.  Upon  Laura's  giving  him  an  affirma- 
tive answer,  he  said  he  was  going  to  the 
spring  to  get  some  water,  and  was  going  to 
kill  her  upon  his  return.  As  soon  as  he  left 
the  house,  Laura  ran  to  her  mother's  about 
a  mile  or  a  mile  and  a  half  distant.  When 
she  reached  her  mother's  houses  she  cried 
out  for  some  one  to  op«i  the  door.  Her 
brother,  the  deceased,  replied,  ''The  door  is 
open.  Come  on  in  the  house.  Nobody  ain't 
going  to  bother  you."  The  mother  of  Laura 
asked  her  if  the  defendant  was  pursuing  her, 
and  she  said  yes,  that  he  was  going  to  kill 
her.  When  the  defendant  arrived  at  the 
house  of  the  mother  of  the  deceased,  he  said 
"he  had  to  have  nigger  out  of  there."  The 
mother  replied,  ''There  is  no  need  of  you 
carrying  on  this  way.  You  better  go  home." 
And  the  defendant  said,  "If  she  don't  come 
out  I  will  kill  her."  The  deceased  started 
out  of  the  house,  when  his. mother  told  him 
not  to  go.  The  deceased  replied  that  he  was 
going  out  to  show  the  road  to  the  defend- 
ant Neither  the  mother  nor  daughter  saw 
the  deceased  approach  the  defendant  nor 
did  they  see  any  blow.  The  deceased  was 
stabbed  with  a  knife.  The  mother  of  the 
deceased  called  him,  and  the  defendant  who 
had  ran  off  a  short  distance,  replied,  "God 
damn  him,  he  won't  answer  you  any  more^ 
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for  I  bare  killed  bim.**  The  homicide  oc- 
curred in  a  road  about  10  steps  from  the 
door  of  the  house.  A  few  hours  afterwards 
a  razor,  identified  as  belonging  to  the  de- 
ceased, was  picked  np  at  the  place  where  the 
body  of  the  deceased  was  found. 

[1]  1.  The  case  had  been  tried  on  a  for- 
mer occasion,  and  was  stenograpblcally  re- 
ported. The  stenographer's  notes,  which 
had  not  been  transcribed,  were  at  his  home 
in  an  adjoining  county.  When  two  of  the 
witnesses  for  the  state  had  testified,  coun- 
sel for  the  defendant  moyed  to  suspend  the 
trial  of  the  case  nntil  he  could  send  to  the 
home  of  the  stenographer  for  his  notes,  to 
be  used  for  the  purpose  of  impeachment  The 
court  refused  to  suspend  the  trial,  and  the 
defendant  introduced  witnesses  who  testified 
that  the  two  witnesses  for  the  state  had  tes- 
tified differently  on  the  former  trial.  The 
<x>urt  is  not  bound  to  suspend  the  trial  of  a 
cause  to«enable  the  defendant  to  procure  ad- 
ditional evidence.  Zipperer  ▼.  Mayor  &  Al- 
dermen of  Savannah,  128  Ga.  135,  57  S.  B. 
311.  The  defendant  knew  that  the  case  had 
been  tried  on  a  former  occasion,  and.  If  he 
•desired  the  stenographic  report  of  the  case, 
proper  diligence  would  have  demanded  that 
he  procure  it  before  the  trlaL 

2.  It  appeared  in  evidence  that  shortly  be- 
fore the  homicide  the  deceased  had  threat- 
ened to  kill  the  defendant,  but  this  threat 
was  not  communicated  to  the  defendant  prior 
to  the  homicide.  The  court  charged  the  Jury 
that  any  threat  made  by  the  deceased  against 
the  defendant  should  not  be  considered  by 
the  Jury  unless  they  believed  that  the  de- 
ceased attacked  the  defendant,  or  did  some 
overt  act  showing  an  intention  to  carry  the 
threat  into  execution.  Among  other  criti- 
cisms on  this  charge  it  is  contended  that  in- 
asmuch as  the  defendant  in  his  statement 
declared  that  the  deceased  attacked  him, 
And  that  he  inflicted  the  mortal  blow  in  de- 
fense of  this  attack,  and  as  the  evidence  of 
the  state  was  somewhat  equivocal  as  to  the 
motive  of  the  deceased  in  leaving  the  house 
and  as  to  his  conduct  Just  before  he  was 
fitricken,  the  charge  withdrew  from  the  Jury 
any  consideration  of  the  uncommunlcated 
threat  in  determining  whether  the  deceased 
was  actually  attacking  the  defendant  when 
he  received  his  mortal  wound. 

[2]  It  is  a  rule  of  law  that  as  a  preliminary 
to  the  admissibility  of  an  uncommunlcated 
threat  by  the  defendant  against  the  deceased 
it  must  be  shown  that  the  deceased  was  the 
assailant  in  the  fatal  rencounter,  or  did 
Bome  overt  act  showing  an  Intention  to  car- 
ry that  threat  into  execution,  and  that  this 
preliminary  foundation  must  be  made  by 
proof;  the  defendant's  statement  being  in- 
suficient  of  itself  to  supply  the  foundation. 
Rouse  V.  State,  135  Ga.  227,  69  S.  E.  180; 
Prlde  y.  State,  138  Ga.  439,  66  S.  E.  259. 
It  would  have  been  sufficient  ground  for  the 
rejection  of  evidence  of  the  decedent's  un- 
communlcated threat  that  the  proper  founda- 


tion had  not  been  laid;  yet,  where  the  evi- 
dence has  been  received,  the  defendant  is 
entitled  to  have  it  considered  by  the  Jury 
in  all  its  aspects.  Evidence  which  has  no 
probative  value — ^like  hearsay  evidence — may 
be  disregarded  by  the  court  in  his  charge; 
but  relevant  evidence',  the  admissibility  of 
which  is  dependent  upon  a  preliminary  show- 
ing. Is  not  to  be  withdrawn  from  the  Jury  by 
the  court  in  its  charge  simply  because  the 
proper  foundation  may  not  have  been  laid. 
Goodwyn  v.  Goodwyn,  20  Ga.  600;  Patton  v. 
Bank  of  Lafayette^  124  Ga.  974,  53  S.  E. 
664,  5  L.  R.  A  (N.  S.)  592.  The  charge  was 
harmful  to  the  defendant,  because  of  the 
uncertainty  of  the  decedent's  intent  and  pur- 
pose Id  leaving  the  house  to  meet  the  de- 
fendant, as  disclosed  by  the  evidence.  His 
mother  testified  that  after  Laura  Greer  had 
reached  her  house,  and  the  defendant  came 
up,  announcing  his  purpose  "that  he  had 
come  to  kill  or  get  killed  or  have  his  negro 
out  of  there,"  she  advised  the  decedent,  as 
he  started  out  of  the  door,  to  remain  in 
the  house.  To  this  admonition  the  decedent 
replied  that  he  was  going  out  to  show  the 
road  to  the  defendant  No  one  observed 
what  actually  transpired  in  the  road  after 
the  decedent  left  the  house.  The  evidence 
makes  it  apparent  that  the  defendant  was 
familiar  with  the  road;  that  the  house  sat 
within  a  few  feet  of  the  road,  with  no  in- 
closure.  The  prior  threat  of  the  decedent 
under  these  circumstances  tended  to  illus- 
trate the  state  of  mind  of  the  deceased,  and 
whether  his  declaration  that  he  intended  to 
show  the  defendant  the  road  meant  some- 
thing other  than  an  expression  of  an  intend- 
ed friendly  courtesy.  Vaughn  y.  State,  88 
Ga.  731,  16  S.  E.  ^. 

[3]  3.  The  accused  offered  evidence  tending 
to  show  that  two  of  the  state's  witnesses  have 
testified  differently  on  a  former  trial.  The 
state  offered  evidence  tending  to  show  that 
their  testimony  on  the  present  trial  was  in 
harmony  with  that  delivered  by  them  on  the 
former  trial.  In  his  charge  tiie  court  read 
Pen.  Code  1910,  f  1052,  which  provides  how  a 
witness  may  be  impeached  by  contradictory 
statements  previously  made,  where  the  prop- 
er foundation  has  been  laid.  He  read  the  en- 
tire section  of  the  Code,  the  last  sentence 
of  which  is  as  follows:  "When  thus  impeach- 
ed he  may  be  sustained  by  proof  of  general 
good  character,  the  effect  of  the  evidence  to 
be  determined  by  the  Jury."  Error  is  as- 
signed upon  the  reading  of  this  Code  sec- 
tion in  its  entirety,  because  there  was  no 
attempt  to  sustain  the  witness  by  proof  of 
general  good  character.  We  do  not  think 
this  is  sufficient  ground  for  a  new  trial. 
The  state  did  not  attempt  to  establish  the 
credibility  of  the  witnesses  by  proof  of  good 
character,  and  the  reading  of  the  entire  Code 
section  under  the  facts  of  this  case  is  not 
reversible  error.  Kelly  v.  State,  118  Ga.  329, 
45  S.  E.  413. 

[4]  4.  The  court  charged  the  Jury  concern- 
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ing  the  diflPerent  methods  of  Impeaching  a 
witness  and  the  effect  of  a  successful  im- 
peachment. Complaint  is  made  that  the 
court  failed  to  further  elaborate  the  law  of 
impeachment,  and  ajpply  its  principles  in 
the  concrete  to  the  case.  The  courts  failure 
in  this  respect,  in  the  absence  of  a  pertinent 
and  timely  written  request,  is  not  ground 
for  a  new  trial.  Perdue  v.  State,  135  Ga. 
277.  69  S.  E.   184. 

[5]  5.  The  court  read  several  sections  of 
the  Penal  Code  respecting  the  character  and 
degree  of  strength  of  the  evidence  required 
for  a  conviction  in  criminal  cases.  He  also 
read  section  1011  (quoted  in  the  5th  head- 
note).  Error  is  assigned  upon  the  reading 
of  this  section  without  further  stating  in 
connection  therewith  that  the  rule  applies 
only  where  the  witnesses  are  of  equal  cred- 
ibility. Whenever  the  judge  deems  it  proper 
to  give  this  section  of  the  Code  in  charge,  he 
should  accompany  it  by  an  additional  charge 
touching  the  credibility  of  witnesses.  War- 
rick V.  State,  126  Ga.  133,  53  S.  B.  1027. 
And,  where  he  fails  so  to  do,  a  new  trial 
will  ordinarily  be  granted,  unless  it  appears 
that  the  failure  in  this  respect  was  not  cal- 
culated to  harm  the  complaining  party. 
While,  under  the  facts  of  this  case,  the  er- 
ror may  not  have  been  so  harmful  to  the 
defendant  as  to  require  a  new  trial,  yet 
attention  is  called  to  it  that  it  may  be 
avoided  on  the  next  trial. 

[6]  6.  There  is  nothing  in  the  evidence  au- 
thorizing a  charge  on  the  law  of  voluntary 
manslaughter.  If  that  grade  of  homicide 
was  involved,  it  was  founded  solely  on  the 
statement  of  the  accused;  and,  there  being 
no  timely  written  request  to  charge  upon 
the  subject  of  manslaughter,  there  was  no 
error  in  the  failure  to  do  so.  Cook  v.  State, 
134  Ga.  348,  67  S.  E.  812.  The  criticism  that 
the  evidence  did  not  authorize  an  instruc- 
tion upon  certain  propositions  is  not  well 
founded. 

Judgment  reversed. 

BECK,  J.,  absent.  The  other  Justices  con- 
cur. 

(13G  Ga.  831) 

BARBER  V.  STATE. 
(Supreme  Court  of  Georgia.     Sept  23,  1911.) 

(Syllabus  by  the  Court,) 

1.  Cbiminal  Law  (|  954*)— Motion  fob  New 
tbiai/—statkment  of  (jbounds. 

A  ground  of  a  motion  for  new  trial  should 
be  complete  in  itself;  and  nothing  is  presented 
for  decision  by  a  ground  which  complains  that 
the  conrt  erred  in  refusing  to  permit  a  named 
witness  to  be  questioned  by  the  defendant's  at- 
torney as  to  what  the  witness  swore  on  the  com- 
mitment trial,  and  also  that  the  court  refused 
to  permit  the  attorney  to  ask  the  witness  if  she 
did  not  swear  "certain  things"  on  such  trial 
which  were  contradictory  to  what  "she  now 
swears,**  such  examination  of  the  witness  being 


relied  on  to  show  that  defendant's  counsel  had 
been  entrapped  by  said  witness  "in  having  sworn 
differently  at  the  said  commitment  trial  to  what 
she  now  swears;  the  attorney  having  stated 
that  he  had  been  entrapped  by  said  witness." 

[£3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2363-2367;  Dec  Dig.  I 
954.*] 

2.  iNSTBucnoNS— Threats. 

The  charge  on  the  subject  of  threats  was 
not  error  on  the  ground  that  'it  is  not  law,  and 
also  gives  undue  stress  to  threats,  and  is  calcu- 
lated to  affect  the  minds  of  the  jury  against  the 
defendant." 

3.  Cbiminal  Law   (§  1129*)— Instbuotions— 
clbcumstantial  evidence. 

The  court  did  not  instruct  the  jury  upon 
the  law  of  circumstantial  evidence;  and  an  as- 
signment of  error  upon  an  extract  from  the 
charge  which  complained  that  it  was  an  instruc- 
tion upbn  the  subject  of  circumstantial  evidence^ 
and  that  there  was  no  evidence  to  authorize  it, 
was  without  merit. 

[E3d.  Note.—For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1129.*] 

4.  Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  8ut>port  the 
verdict,  and  there  was  no  error  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Butts  County; 
R.  T.  Daniel,  Judge. 

Dallas  Barber  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

H.  M.  Fletcber  and  O.  M.  Duke,  for  plain- 
tiff in  error.    J.  W.  Wise,  Sol.  Gen.,  and  !♦ 

5.  Felder,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.    Judgment  affirmed. 

BEX!)K,  J^  absent  The  other  Justices  con- 
cur. 


(136  Ga.  846) 

GEORGIA  RT.  &  ELEC3TRI0  CO.  ▼. 

WHITE. 

(Supreme  Court  of  Georgia.     Sept  26^   1911.) 

(SylUthus  by  the  Court.) 

1.  Master  and  Servant  (8  281*>—Injtjrt  to 

Servant— Contributory  Negligence. 

The  verdict  was  contrary  to  the  evidence 

and  without  evidence  to  support  it,  and  a  new 

trial  should  have  been  granted  on  that  ground. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  281.*] 

2.   DElfURRER  TO  PETITION. 

There  was  no  error  in  overruling  the  gen« 
eral  demurrer  to  the  petition. 

Error  from  Superior  C^nrt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  R.  W.  White  against  the  GJeor- 
gia  Railway  &  Electric  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Colquitt  &  Conyers,  for  plaintiff  in  error. 
Jas.  L.  Key,  Reuben  R.  Arnold,  and  Lamar 
HiU,  for  defendant  in  error. 

BECK,  J.  R.  W.  WWte  brought  suit 
against  the  plaintiff  in  error  to  recover  dam- 


•For  other  cases  tee  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  AnL  Dig.  Kej  No.  Sories  A  Rep'r  Indexes 


Ga.) 


GEORGIA  RY.  ^k  ELECTRIC  CO.  v.  WHITE 


249 


ages  for  personal  Injuries  alleged  to  have 
been  sustained  by  him  on  October  4,  1906. 
The  plaintiff  alleged  that  on  the  date  named 
he  was  In  the  employment  of  the  defendant 
company  as  conductor;  that  he  had  never 
practiced  as  motorman,  and  was  not  skilled 
In  the  operation  of  a  motor  or  well  acquaint- 
ed with  the  method  of  operating  the  same; 
that  a  car  was  due  to  leave  Atlanta  at  1:45 
in  the  morning,  which  went  out  Decatur 
street  and  out  to  the  Soldiers'  Home  junc- 
tion; that  there  was  no  motorman  to  run 
the  car,  and  the  plaintiff  was  ordered  by  one 
of  defendant's  agents,  acting  with  authority 
of  superintendent,  to  run  said  car  both  as 
motorman  and  conductor;  that  plaintiff  had 
never  been  warned  of  the  perils  of  running 
a  car  as  motorman,  nor  been  given  sufficient 
opportunity  or  practice  to  run  a  car  with 
skill  as  motorman,  or  to  know  or  understand 
the  speed  of  a  car;  that  while  proceeding 
out  Decatur  street,  at  the  rate  of  five  or  six 
miles  an  hour,  plaintiff  reached  a  switch 
or  turnout  from  the  Decatur  street  track  at 
the  Intersection  of  Piedmont  avenue;  that 
this  Piedmont  avenue  track  Is  not  a  track 
used  by  regularly  scheduled  cars,  but  used 
at  Irregular  Intervals,  and  by  construction 
cars  mostly,  going  to  defendant's  power 
house  to  load  or  unload  equipment,  and  the 
like;  that,  under  the  defendant's  practice 
and  custom,  the  switch  at  the  intersecting 
turnout  at  Piedmont  avenue  was  not  one 
which  motormen  running  on  the  Decatur 
street  main  line  were  required  to  stop  and 
turn  before  proceeding,  but  was  one  which, 
being  required  to  remain  turned  to  the  main 
line,  motormen  could  run  over  upon  the  as- 
sumption that  the  same  was  always  turned 
to  the  main  line;  that  upon  the  occasion  and 
night  in  question  a  car  of  the  defendant  in 
charge  of  defendant's  employ^  had  used 
said  switch  In  going  Into  said  turnout,  but 
had  negligently  failed  to  turn  the  same  back 
to  the  main  line,  and,  when  the  same  was 
left  open,  it  was  a  dangerous  obstruction  to 
cars  coming  down  Decatur  street;  that  the 
defendant  was  negligent  In  the  construction 
and  maintenance  of  said  switch,  in  that  the 
same  should  have  been  equipped  with  a  block 
of  rubber  or  other  substance,  which  would 
keep  the  switch  automatically  turned  to  the 
main  line  when  not  In  use,  it  being,  alleged 
that  rubber  blocks  and  electrical  automatic 
contrivances  were  In  common  use  in  keeping 
switches  turned,  and  that  ordinary  care  re- 
quired the  use  of  same,  which,  after  said 
switch  is  turned  or  used,  would  automatical- 
ly throw  it  back  to  the  main  line.  It  was 
alleged  that  while  the  plaintiff  was  so  pro- 
ceeding with  the  car  out  Decatur  street  the 
car  struck  said  open  switch,  this  condition 
being  unknown  and  Invisible  to  plaintiff  in 
the  exercise  of  ordinary  care,  and  that  the 
car  was  suddenly  turned  from  the  main  line 
track  into  the  Piedmont  avenue  track, 
throwing  him  off  the  platform  of  the  car 


upon  the  ground,  seriously  and  permanently 
injuring  him. 

The  defendant  filed  a  general  demurrer, 
which  was  overruled,  and  defendant  except- 
ed. Upon  a  trial  of  the  case  a  verdict  was 
rendered  against  the  defendant;  the  court 
having  overruled  a  oootion  for  a  nonsuit, 
made  at  the  conclusion  of  the  plaintiff's  evi- 
dence. A  motion  for  a  new  trial  was  over- 
ruled, and  the  defendant  excepted. 

[1]  1.  A  new  trial  must  be  granted  in  this 
case,  on  the  ground  that  the  verdict  is  con- 
trary to  the  evidence  and  without  evidence 
to  support  it  The  testimony  of  the  plaintiff 
himself  shows  that  he  voluntarily  imdertook 
in  the  capacity  of  motorman  to  run  the  car 
from  which  he  was  thrown  out  Decatur 
street  to  the  point  to  which  It  was  destined 
on  that  particular  txul  He  was  at  that  time 
in  the  employment  of  the  defendant  company 
as  a  conductor,  but  he  had  had  sufficient  ex- 
perience as  a  motorman  to  enable  him  in  that 
capacity  to  operate  the  car.  The  plaintiff 
himself  testified:  ''I  went  the  regular  sched- 
ule for  the  crew.  Yes,  sir;  I  took  that  car 
to  run  it  as  motorman  that  night  Yes,  sir; 
they  waited  until  he  could  see  if  he  was 
going  to  come,  and  he  didn't  come — ^that  is, 
waited  for  the  motorman  to  come.  I  reckon 
we  waited  15  or  20  minutes.  ♦  ♦  ♦  He 
asked  me,  and  I  told  him  I  didn't  see  nothing 
of  him.  After  waiting  about  15  minutes,  I 
went  and  told  him  that  the  motorman  hadn't 
come.  He  asked  me  could  I  run  the  car,  and 
I  told  him  I  thought  I  could  run  it  No;  1 
didn't  ask  him  to  let  me  go  and  run  It  He 
just  said  to  go  ahead  and  take  the  car. 
What  I  told  him  was,  *I  think  I  can  run  the 
car,'  wasn't  nothing  much  said  about  it,  just 
told  him  that  he  hadn't  come,  and  the  boys 
wanted  to  go  home,  and  he  asked  me  if  I 
had  a  motorman  to  carry  it  out.  Yes,  sir ;  I 
told  him  I  thought  I  could  run  a  car,  and 
he  told  me  all  right,  to  go  ahead  and  run  It 
That's  just  about  all  that  was  said.  ♦  ♦  • 
I  told  the  man  down  there  that  I  could  run 
the  car  all  right"  It  also  appeared  from  the 
plaintiff's  testimony  that  he  was  familiar 
with  the  route  over  the  Decatur  street  line 
and  over  the  switch  at  which  he  was  hurled 
from  the  car.  He  had  passed  over  that 
switch  many  times.  He  knew  the  character 
of  the  switch  and  its  exact  location.  It  is 
true  that  during  the  week  or  so  when  he 
ran  over  .the  line  passing  the  particular 
switch  in  question  he  had  not  seen  motormen 
stop  the  car  for  the  purpose  of  adjusting  the 
switch;  but  that  fact  does  not  negative  the 
other  fact — of  his  knowledge  as  to  the  loca- 
tion and  character  of  the  switch.  The 
switch  was  not  unusual  in  its  character.  It 
was  of  a  kind  with  the  other  switches  on  the 
lines  upon  which  the  plaintiff  had  run  as  a 
conductor  for  a  year  or  more,  being  one  that 
was  adjusted  by  a  switch  stick.  On  the  lines 
with  which  the  plaintiff  was  familiar  there 
were  but  few,  if  any,  automatic  switches  or 
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switches  fitted  with  a  rubber  block.  The 
plaintiff  further  testified:  "I  did  not  know 
any  rule  with  reference  to  whether  any 
switch  at  Decatur  and  Piedmont  [the  point 
at  which  the  switch  in  question  was  located] 
was  to  be  open  or  shut  I  dldn*t  know  any 
of  the  motorman's  rules.  I  know  nothing 
about  whether  that  switch  was  to  be  open  or 
closed,  and  nothing  about  the  switch  at  the 
comer  of  Piedmont  avenue  and  Decatur 
street  [the  switch  last  above  referred  to].  I 
don't  know  whether  that  was  to  be  open  or 
closed,  nor  how  that  switch  was  to  be  left, 
or  how  it  was.  I  knew  there  was  a  switch 
there.  I  knew  there  was  a  track  down  there. 
I  started  my  car  a  block  back  from  that 
thing.  I  just  started  up  there,  and,  without 
decreasing  my  speed  any,  ran  it  on  down  as 
far  as  the  switch,  and  then  ran  it  into  the 
switch,  and  it  throwed  me  out  I  knew  no 
rule  with  reference  to  that  switch."  It  was 
also  in  the  testimony  given  by  a  witness  for 
plaintiff  that  "those  switches  like  that  one 
down  there  on  Piedmont  avenue  could  be 
used  with  the  application  of  very  little  force 
and  exchanged  from  one  line  to  the  other 
with  the  switch  stick.  They  were  moved  fre- 
quently by  other  force  than  the  switch  stick. 
They  were  moved  by  wagons.  A  wagon 
comes  down  the  rail  and  the  wheel  strikes 
the  switch  tongue,  and  throws  it  over.  If  a 
wagon  does  that  running  down  there,  down 
the  curve  of  the  switch,  and  turns  it  the 
wrong  way,  and  a  motorman  approaches  It 
he  stops  and  throws  it  the  right  way,  the 
same  as  if  another  car  had  used  it  and  left 
it  in  that  condition.  That  is  not  an  extreme- 
ly rare  thing  where  wagons  do  that  That 
is  pretty  often.  *  *  *  If  there  had  been 
a  rubber  in  it,  the  wagon  couldn't  have  turn- 
ed it" 

When  it  Is  remembered  that  the  plaintiff 
himself  was  in  sole  and  complete  control  of 
the  car,  that  he  was  running  it  over  a  track 
with  which  he  was  familiar,  over  a  switch 
of  which  he  knew  the  character  and  location, 
that  he  ran  his  car,  without  decreasing  his 
speed,  into  this  switch,  there  can  be  but  one 
conclusion  reached,  and  that  is  that  the 
plaintiff  himself  by  a  failure  to  exercise  due 
care  and  caution  brought  upon  himself  the 
injury  of  which  he  now  complains,  but  of 
which  he  has  no  ground  of  complaint  as 
against  the  defendant  company.  There  are 
other  facts  In  the  record  strongly  tending  to 
show  tliat  the  plaintiff  himself  was  grossly 
negligent  in  running  into  the  open  switch, 
but  we  have  stated  only  those  facts  which 
are  uncontroverted  and  came  from  the  plain- 
tiff or  his  own  witnesses;  and  und^  th&n 
the  plaintiff  is  not  aititled  to  recover,  and 
the  court  erred  in  not  granting  a  new  trial 
upon  that  ground.  Having  so  held,  it  is  un- 
necessary to  deal  with  the  special  assign- 
ments of  error  contained  in  the  motion  for  a 
new  trial. 


2.  There  was  no  error  in  overruling  the 
general  demurrer  to  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(136  Oa.  832) 
DUKE  V.  KELLY.    ' 
(Supreme  Court  of  Georgia.     Sept  23,  1911.) 

(Syllabus  by  the  Court,) 

Appeal  and  E^bbob  (|  613*H-Di6hissal— Db- 
LAY  IN  Certifying  Bill  of  EIxceptions. 
Where  a  bill  of  exceptions  on  October  19, 
1009,  was  presented  to  the  judge,  who  held 
the  same  for  examination  until  December  14, 
1910,  before  certifyine  it,  and  counsel  for  the 

?)laintiff  in  error  in  the  meantime  made  no  ef- 
ort  to  obtain  a  mandamus  to  compel  the 
judge  sooner  to  certify  the  bill  of  exceptions, 
the  writ  of  error  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2702-2707;    Dec.  Dig.  S 

Error  from  Superior  Court  Douglas  Coun- 
ty;   Price  Edwards,  Judge. 

Action  between  Mrs.  M.  L.  Duke  and  W. 
P.  Kelly.  From  the  Judgment  Duke  brings 
error.     Dismissed. 

J.  S.  Jaines,  for  plaintiff  in  error.  Ander- 
son, Felder,  Hountree  &  Wilson  and  Geo.  P. 
Whitman,  for  defendant  in  error. 

HOLDEN,  J.  In  this  case  the  blU  of  ex- 
ceptions was  presented  to  the  presiding  Judge 
on  October  19,  1909,  and  the  certificate  there- 
to was  signed  December  14,  1910.  The  cer- 
tificate recites  that  the  bill  of  exceptions 
was  presented  in  time  and  was  *'held  for 
consideration.'*  Below  the  certificate  is  a 
statement  signed  by  the  Judge  as  follows: 
^'Hec*d  Oct  19th,  1909,  and  held  for  exam- 
ination.*' No  application  was  made  to  this 
court  to  require  the  Judge  to  certify  the  bill 
of  exceptions.  Civ.  Code  1910,  i  6158,  pro- 
vides: "If  the  Judge  shall  determine  that 
the  bill  of  exceptions  is  not  true,  or  does 
not  contain  all  the  necessary  facts,  he  shall 
return  the  same,  within  ten  days,  to  the 
party  or  his  attorney,  with  his  objections  to 
the  same  in  writing.  If  those  objections  are 
met  and  removed,  the  Judge  may  then  certi- 
fy, specifying  in  his  certificate  the  cause  of 
the  delay.  If  the  Judge  sees  proper,  he 
may  or|ler  notice  to  the  opposite  party  of  the 
fact  and  time  of  tendering  the  exceptions, 
and  may  hear  evidence  as  to  the  truth  there- 
of." When  the  bill  of  exceptions  was  pre- 
sented to  the  Judge,  he  kept  it  for  '^exam- 
inatlon"  and  "consideration."  It  was  not 
returned  to  counsel  for  the  plcdntiff  In  er- 
ror because  it  was  not  true,  or  did  not  con- 
tain "all  the  necessary  facts."  When  the 
bill  of  exceptions  was  pre^nted  to  the  Judge, 
within  10  days  thereafter  he  should  have 
certified  it  or  returned  It  to  counsel  for  the 
plaintiff  in  error  under  the  provisions  of  the 
section  above  quoted.     The  failure  of  the 
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Judge,  however,  to  certify  the  bill  of  excep- 
tions within  10  days  from  the  time  it  was 
presented  to  him  would  not  work  a  dismissal 
of  the  writ  of  error,  unless  the  failure  to 
certify  the  bill  of  exceptions  within  the  10 
days  "was  caused  by  some  act  of  the  plain- 
tiff In  error  or  his  counsel."  Under  the  act 
of  1890,  embodied  in  Civ.  Code  1910,  f  6187, 
It  is  provided:  "No  bill  of  exceptions  shall 
be  dismissed  upon  the  ground  that  the  same 
was  not  certified  by  the  Judge  in  the  time 
required  by  law  for  tendering  and  signing 
bills  of  exceptions;  but  If  it  shall  appear 
from  the  bill  of  exceptions  that  the  same 
was  tendered  to  the  Judge  within  the  time 
required  by  law,  a  mere  failure  on  his  part 
to  sign  the  same  within  the  time  prescribed 
shall  be  no  cause  for  dismissal,  unless  it 
should  appear  that  the  failure  to  sign  and 
certify  the  same  by  the  presiding  Judge  with- 
in the  time  prescribed  by  law  was  caused  by 
some  act  of  the  plaintiff  in  error  or  his  coun- 
sel." This  section  only  provides  that  a 
bill  of  exceptions  shall  not  be  dismissed  for 
failure  of  the  Judge  to  certify  it  within  10 
days  from  the  time  It  is  presented,  unless 
such  failure  "was  caused  by  some  act  of  the 
plaintiff  in  error  or  his  counsel."  We  think 
the  bill  of  exceptions  will  have  to  be  dis- 
missed—not because  of  the  failure  of  the 
Judge  to  certify  it  within  10  days,  but  for 
other  reasons  hereinafter  stated. 

Civ.  Code  1910,  §  6159.  provides:  "If 
from  any  cause  the  bill  of  exceptions  is  not 
certified  by  the.  Judge,  without  fault  of  the 
party  tendering,  such  party  or  his  attorney 
shall  apply  at  the  next  term  of  the  Supreme 
Court,  and,  on  petition,  obtain  from  said 
court  a  mandamus  nisi  directed  to  such 
Judge."  We  do  not  think  section  6187,  here- 
inbefore quoted,  prohibits  a  dismissal  when 
the  bill  of  exceptions  is  held  by  the  Judge, 
with  the  express  or  tacit  acquiescence  of  the 
plaintiff  In  error,  for  a  long  period  after  the 
expiration  of  the  10  days  without  being  cer- 
tified. This  section  should  be  construed  In 
connection  with  other  sections  of  the  Code. 
So  construed,  It  was  not  the  legislative  in- 
tent that  a  plaintiff  in  error  or  his  coun- 
sel upon  tendering  a  bill  of  exceptions  should 
remain  inactive  for  an  indefinite  length  of 
time,  and  permit  the  Judge  to  hold  the  bill 
of  exceptions  without  any  action  upon  it 
If  the  act  of  1896  should  be  so  construed, 
the  Judge  might  overlook  the  bill  of  excep- 
tions or  lay  it  aside,  and  let  years  pass 
before  taking  action  upon  it.  In  the  mean- 
time the  defendant  in  error  would  remain  in 
a  state  of  uncertainty,  and  his  rights  and 
rights  of  property  might  have  a  cloud  cast 
upon  them  by  reason  of  the  tendering  and 
retention  of  an  inchoate  bill  of  exceptions. 
While  the  act  of  1886  prohibited  the  dis- 
missal of  a  bill  of  exceptions  because  the 
Judge  after  receiving  It  In  due  time  did  not 
certify  It  within  the  time  prescribed  by  law. 


yet  It  did  not  entirely  relieve  the  plaintiff 
In  error  or  his  counsel  from  any  diligence 
in  regard  to  the  matter,  or  permit  them  to 
sit  by  indefinitely  in  a  state  of  quiescence, 
or  acquiescence,  in  the  delay  of  the  Judge 
and  allow  many  months,  including  an  entire 
term  of  this  court,  to  pass  without  any  effort 
to  compel  the  Judge  to  act  upon  the  bill  of 
exceptions  and  thus  advance  the  prosecution 
of  the  writ  of  error.  The  bill  of  exceptions 
in  this  case  was  held  by  the  Judge  for  nearly 
14  months  after  being  presented  to  him  and 
then  certified.  If  the  Judge  did  not  thus  hold 
it  without  certifying  It  with  the  express  con- 
sent of  counsel  for  the  plaintiff  in  error,  it 
was  certainly  with  their  tacit  acquiescence. 
The  retention  by  the  Judge  of  the  bill  of  ex- 
ceptions without  certifying  it  for  nearly  14 
months  after  it  was  presented  to  him  was 
certainly  done  with  the  knowledge  of  counsel 
for  the  plaintiff  in  error.  He  had  his  rem- 
edy under  the  sections  above  quoted  to  com- 
pel the  Judge  by  mandamus  from  this  court 
to  certify  the  bill  of  exceptions,  which  ap- 
pears to  be  true  and  to  contain  all  the  neces- 
sary facts.  His  failure  to  use  this  remedy 
to  compel  the  Judge  to  certify  the  bill  of 
exceptions  during  the  long  time  the  latter 
held  it  shows  acquiescence  by  such  coun- 
sel in  the  Judge  thus  holding  the  bill  of  ex- 
ceptions without  certifying  it,  and  is  such 
neglect  on  the  part  of  such  c<iunsel  as  makes 
it  necessary  to  dismiss  the  writ  of  error. 
The  bill  of  exertions  was  presented  to  the 
Judge  on  October  19,  1900,  and  should  have 
reached  the  March  term,  1910,  of  this  court 
The  bill  of  exceptions  was  presented  to  the 
Judge  in  less  than  three  weeks  after  the 
October  term,  1909,  of  this  court  began,  and 
the  plaintiff  in  error  allowed  the  remainder 
of  that  term  and  the  whole  of  the  March  term, 
1910,  to  pass  without  any  effort  to  obtain 
a  mandamus  from  this  court  to  compel  the 
Judge  to  certify  the  bill  of  exceptions,  and 
the  bill  of  exceptions  was  not  certified  until 
several  months  after  the  October  term, 
1910,  of  this  court  began. 
Writ  of   error   dismissed. 

BBX3K,  J.,  absent    The  other  Justices  con- 
cur. 


(126  Ga.  812) 
CLARK,  County  Treasurer,  ▼.  BIACK. 

(Supreme  Court  of  Georgia.     Sept.  22,  1911.) 

(8yllalu9  hy  the  Court,) 
1.  Statutes  (f  124*)— Subject  and  Title— 

DSTABLISHMENT    OF    COUBTS. 

Where  the  title  of  an  act  provides  for  the 
establishment  of  a  court,  the  appointment  of  a 
judge  and  a  solicitor,  and  the  definition  of  their 
powers  and  duties,  a  provision  in  the  body  of 
the  act  fixing  the  fees  of  the  solicitor  and  the 
mode  of  their  payment  is  germane  to  the  general 
object  of  the  act,  and  does  not  offend  the  consti- 
tutional inhibition  against  the  enactment  of  a 
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law  containing  matter  different  from  what  Ib 
expressed  in  the  title. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Gent  Dig.  §§  184-186;  Dec  Dig.  {  124.^] 

2.  CouBTS  (I  160^)— Dettablibhmbni'— Statu- 

TORT  PBOVIBIONS. 

The  General  Assembly  is  expressly  empow- 
ered to  establish  such  courts  as  in  its  wisdom  it 
may  deem  proper.  In  the  establishment  of  a 
city  court,  uniformity  in  procedure,  jurisdiction, 
or  powers  is  not  required.  The  constitutional 
provision  respecting  writs  of  error  to  the  Court 
of  Appeals  from  the  city  courts  of  Atlanta  and 
Savannah  and  other  like  courts  concerns  only 
the  right  of  review  by  direct  bill  of  exceptions, 
and  contains  no  restriction  upon  the  Legislature 
in  fixing  the  compensation  of  the  officers  of  other 
city  courts  in  a  manner  different  from  that  pre- 
scribed for  the  officers  of  the  city  courts  of  At- 
lanta and  Savannah. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  I  160.*] 

3.  Counties  (J  139*)— County  Expenses— Ad- 
ministration OF  Justice. 

The  fees  of  the  solicitor  of  the  city  court  of 
Richmond  county  are  an  expense  of  that  court 
and  lawfully  payable  from  the  funds  raised  to 
defray  the  expenses  of  that  court 

[Ed.  Note.— B\)r  other  cases,  see  Counties,  Dec 
Dig.  {  139.*] 

4.  Counties  (S  139*)  — County  Expenses  — 
Fees  of  Officers. 

The  provision  in  the  act  establishing  the 
city  court  of  Richmond  county  for  the  payment 
of  the  fees  of  the  solicitor  **out  of  any  funds 
which  may  be  in  the  treasury,"  considered  in 
connection  with  the  act  of  1894,  is  to  be  con- 
strued harmoniously  with  the  general  law  that 
taxes  are  to  be  levied  for  specific  uses  and  ap- 
plied only  to  such  uses;  and,  when  thus  con- 
strued, the  fees  of  the  solicitor  are  to  be  paid 
from  funds  legally  available  for  that  purpose. 
The  pleadings  admit  that  there  is  in  the  treasury 
a  legally  available  fund  more  than  sufficient  to 
pay  the  solicitor's  demands. 

[£)d.  Note. — For  other  cases,  see  Counties,  Dec 
Dig.  i  139.*] 

6.  Counties  (i  139*)— Officers— Fees— Fat- 

liENT. 

When  a  case  is  terminated  in  the  city  court 
of  Richmond  county  by  a  judgment  of  nolle  pro- 
sequi, the  solicitor  is  entitled  to  his  fee  for  draw- 
ing the  accusation  and  entering  the  nolle  pro- 
sequi, and  the  judgment  of  the  court  allowing 
the  entry  of  nolle  prosequi  cannot  be  collaterally 
attacked  by  the  treasurer  of  the  county,  upon 
whom  the  law  devolves  the  duty  of  paying  the 
solicitor's  costs  when  duly  audited  and  pre- 
sented. 

[Ed.  Note.— For  other  cases,  see  Counties,  Dec. 
Dig.  S  139.*] 

6.  Costs  (8  308*)— Fees  of  Solicitor. 

The  offenses  of  stabbing,  larceny  from  the 
person,  and  larceny  from  the  house  are  reduced 
felonies  under  the  act  of  March  20,  1866,  and 
the  solicitor  may  charge  felony  tosts  in  such 
cases. 

For  other  cases,  see  Costs,  Dec 


[Ed.  Note.— 
Dig.  $  308.*] 


7.  Writ  of  Mandamus— Admitted  Facts. 

Under  the  admitted  facts,  the  applicant  was 
entitled  to  the  writ  of  mandamus. 

Error  from  Superior  Court,  Richmond 
County;  B.  T.  Walker,  Judge. 

Application  by  J.  C  C.  Black,  Jr.,  for  writ 
of  mandamus  to  W.  A.  Clark,  Coimty  Treas- 
urer.    To  a  judgment  making  absolute  the 


mandamus  nisi,  the  defendant  brings  error. 
Affirmed. 

Salem  Dntcher  and  W.  K.  Miller,  for  plain- 
tiff In  error.  Wm.  H.  Barrett,  B.  H.  Calla- 
way, and  Boykin  Wright,  for  defendant  in 
error. 

BVANS,  P.  J.  The  solicitor  of  the  city 
court  of  Richmond  county  applied  for  a  writ 
of  mandamus  to  compel  the  treasurer  of  that 
county  to  pay  his  fees,  which  had  been  au- 
dited and  approved  by  the  Judge  of  the  city 
court  The  treasurer  resisted  the  issuance 
of  the  writ,  attacking  the  constitutionality 
of  the  act  creating  the  court,  and  denying 
the  liability  of  the  county  for  any  of  the 
items  of  cost.  The  case  was  heard  upon  an 
agreed  statement  of  facts,  and  the  manda- 
mus nisi  was  made  absolute.  The  treasurer 
excepted. 

[1]  1.  The  city  court  of  Richmond  county 
was  established  by  the  act  of  September  22, 
1881  (Acts  1880-81,  p.  574);  the  title  of  the 
act  being,  "An  act  to  establish  a  city  court 
In  the  county  of  Richmond,  to  provide  for 
the  appointment  of  a  Judge  and  solicitor 
thereof,  and  to  define  their  powers  and  du- 
ties.'* The  fourth  section  of  the  act  was  as 
follows:  **There  shall  be  a  solicitor  of  the 
said  city  court,  who  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  shall  hold  his  office 
for  the  term  of  four  years;  vacancies  in  the 
office  of  the  solicitor  of  the  said  city  court 
shall  be  filled  in  the  same  manner  as  is  here- 
in prescribed  for  the  filling  of  vacancies  in 
the  office  of  the  Judge  of  the  said  court;  it 
shall  be  the  duty  of  the  said  solicitor  to  rep- 
resent the  state  of  Georgia  in  all  cases  in  the 
said  city  court  in  which  the  state  shall  be  a 
party,  and  in  the  Supreme  Court  in  such  cases 
upon  writs  of  error  from  said  city  court.  He 
shall,  for  his  services  in  such  cases,  receive 
the  same  fees  as  are  allowed  the  Solicitor 
General  for  similar  services  before  the  su- 
perior courts  and  Supreme  Court.  His  fees 
in  the  city  court  shall  be  paid  out  of  fines 
and  forfeitures  when  there  is  a  sufficiency  of 
money  arising  from  those  sources  for  that 
purpose.  But  all  bills  for  Insolvent  costs 
that  may  become  due  to  said  solicitor,  when 
examined  and  approved  by  the  Judge  of  the 
said  court,  shall,  upon  presentation,  be  paid 
by  the  treasurer  of  the  county  out  of  any 
funds  which  may  be  in  the  treasury.  The 
fees  of  said  solicitor,  for  services  rendered 
in  the  Supreme  Court,  shall  be  paid  by  the 
state,  on  the  warrant  of  the  Governor,  in  all 
cases  where  the  said  solicitor  shall  present 
the  certificate  of  the  clerk  of  the  Supreme 
Court  as  to  services,  and  the  clerk  of  said 
city  court  to  the  effect  that  the  defendant 
was  acquitted  or  was  unable  to  pay  cost." 
By  the  act  approved  December  15, 1894  (Acts 
1894,  p.  215),  It  was  enacted  that  '*the  trea» 
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urer  of  Richmond  county  shall  pay  to  the 
solicitor  of  the  city  court  of  Richmond  coun- 
ty his  bills  of  insolvent  costs  for  services 
rendered  In  criminal  cases  in  the  dty  court 
of  Richmond  county,  upon  presentation  of 
itemized  bills,  audited  and  approved  by  the 
presiding  Judge;  provided  the  sum  paid  shall 
not  exceed  in  any  one  year  the  sum  of  two 
thousand  dollars.  It  is  contended  that  the 
provision  fixing  the  compensation  of  the  so- 
licitor and  the  mode  of  payment  violates  the 
constitutional  inhibition  against  the  enact- 
ment of  any  law  containing  matter  different 
from  what  is  expressed  in  the  title.  We  do 
not  think  this  criticism  is  well  founded.  It 
was  never  intended  that  the  title  of  the  act 
should  embody  every  detail  of  the  law,  but 
should  embrace  a  description  of  the  general 
object  of  the  proposed  legislation.  Details 
of  the  general  object  of  the  legislation,  which 
are  of  a  subsidiary  nature  and  germane  to 
the  subject-matter  expressed  in  the  title, 
may  properly  by  elaborated  in  the  body  of 
the  act  without  being  obnoxious  to  the  crit- 
icism of  plurality  of  subject-matters.  The 
practical  question  in  every  case  is  the  corre- 
spondence of  the  subject-matter  in  the  title 
and  in  the  body  of  the  act,  and  is  to  be  de- 
termined in  view  of  the  subject-matter  to 
which  the  legislation  relates  as  expressed  in 
the  title.  The  subject-matter  of  the  legisla- 
tion in  the  instant  case  is  the  establishment 
of  a  court,  the  appointment  of  the  officers, 
and  the  definition  of  their  powers  and  du- 
ties. It  is  not  to  be  expected  that  the  officers 
are  to  serve  without  compensation,  and  the 
fixing  of  tliat  compensation  and  the  mode  of 
payment  is  germane  to  the  general  object  of 
the  legislation  as  expressed  in  the  title.  Car- 
roll V.  Wright,  131  Ga.  745,  63  S.  E.  260;  No- 
lan V.  Central  Georgia  Power  Co.,  134  Ga. 
205,  67  S.  E.  656;  Smith  y.  Bohler,  72  Ga. 
646. 

[2]  2.  It  is  urged  that  the  act  creating  the 
city  court  of  Richmond  county  is  unconstitu- 
tional, because  that  court  is  not  like  the  city 
courts  of  Atlanta  and  Savannah,  as  in  the 
acts  'Creating  those  courts  neither  of  the 
counties  in  which  those  cities  are  located  is 
made  liable  for  the  insolvent  costs  of  the  so- 
licitor. We  fail  to  perceive  the  force  of  this 
attack  on  the  act.  The  Constitution  declares 
that  ''the  Judicial  powers  of  this  state  shall 
be  vested  in  a  Supreme  Court,  a  Court  of 
Appeals,  superior  courts,  courts  of  ordinary. 
Justices  of  the  peace,  commissioned  notaries 
public,  and  snch  other  courts  as  have  been  or 
may  be  established  by  law."  Article  6,  $  1, 
par,  1  (Civil  Code  1910,  {  6497).  The  General 
Assembly  is  here  given  express  authority  to 
establish  such  courts  as  in  the  legislative  wis- 
dom may  be  deemed  proper.  If  the  court  to 
be  established  be  classed  as  a  city  court,  it 
is  not  required  by  the  Constitution  that  its 
^>isdiction,  powers,  proceedings,  and  prac- 
tice shall  be  uniform  with  those  of  other  city 
courts.  Const  art  6,  8  9,  par.  1  (Civil  Code 
1910,  I  6527).    But,  before  a  Judgment  of  a 


city  court  can  be  reviewed  by  the  Court  of 
Appeals  by  direct  writ  of  error,  such  city 
court  must  be  a  "like  court"  to  the  city  courts 
of  Atlanta  and  Savannah  as  constituted  at 
the  time  of  the  ratification  of  the  Constitu- 
tion. Const  art  6,  |  2,  par.  9  (Civil  Code 
1910,  S  6506).  This  constitutional  provision 
concerns  only  the  right  of  review  of  a  Judg- 
ment of  a  city  court  by  direct  bill  of  excep- 
tions, and  has  no  application  to  the  power  of 
the  General  Assembly  to  provide  for  the  com- 
pensation of  the  officers  of  a  city  court  in  a 
manner  different  from  that  prescribed  for 
the  payment  of  the  officers  of  the  dty  courts 
of  Atlanta  and  Savannah. 

[3]  3.  It  was  within  the  power  of  the  Leg- 
islature to  provide  that  the  salary  of  the  so- 
licitor, in  whole  or  in  part,  should  be  paid 
from  the  county  treasury.  His  salary  was  an 
expense  of  court  to  pay  which  a  tax  could 
be  constitutionally  levied.  Clark  v.  Eve,  134 
Ga.  788  (4),  68  S.  E.  598. 

[4]  4.  Another  attack  on  the  validity  of 
the  act  establishing  the  city  court  of  Rich- 
mond county  is  that  the  act  is  repugnant  to 
the  constitutional  mandate  that  no  special 
law  shall  be  enacted  In  any  case  for  which 
provision  has  been  made  by  an  existing  gen- 
eral law.  The  repugnancy  is  said  to  result 
from  the  provision  that  the  insolvent  costs  of 
the  solicitor  ''shall,  upon  presentation,  b«e 
paid  by  the  treasurer  of  the  county  out  of 
any  funds  which  may  be  in  the  treasury," 
which,  it  is  contended,  conflicts  with  the 
general  law  requiring  taxes  to  be  levied  for 
specific  purposes  and  to  be  used  for  such 
purposes  respectively  as  levied,  and  for  none 
other.  Civ.  Code  1910,  Si  516,  518.  Even  If 
the  act  establishing  the  dty  court  of  Rich- 
mond county  be  held  to  be  a  special  law 
within  the  purview  of  this  constitutional  pro- 
vision, and  conceding  that  the  alleged  repug- 
nancy does  exist,  the  effect  would  be  not  to 
nullify  all  of  the  fourth  section,  but  only 
that  part  which  authorizes  payment  "out  of 
any  funds  which  may  be  tn  the  treasury.'' 
That  is  to  say,  the  insolvent  costs  would  be 
payable  out  of  the  treasury,  and  the  funds 
applicable  to  thdr  iiayment  would  be  those 
appropriated  by  the  general  law.  But  this 
objection  is  completely  answered  and  dissi- 
pated by  the  act  of  1894,  which  makes  it  the 
duty  of  the  treasurer  of  Richmond  county  to 
pay  to  the  solicitor  insolvent  costs  to  the  ex- 
tent of  $2,000,  when  duly  audited  and  ap- 
proved by  the  presiding  Judge,  without  spec- 
ifying out  of  which  the  same  are  to  be  paid. 
By  this  act  manifestly  the  Legislature  in- 
tended the  payment  of  the  solicitor's  fees 
from  legally  available  funds,  viz.,  funds  aris- 
ing from  taxes  levied  to  defray  court  ex- 
penses. It  is  admitted  that  the  county 
treasurer  had  in  his  possession  funds  raised 
by  taxation  for  payment  of  expenses  of  the 
city  court  more  than  sufficient  to  pay  the 
applicant's  demand. 

[5]  5.  The  fees  claimed  by  the  solicitor  in- 
duded  charges  for  costs  of  $5.25  in  each  ca8# 
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wherein  a  Judgment  of  nolle  prosequi  was  en- 
tered. The  act  declared  that*  the  solicitor  for 
his  services  was  to  receive  the  same  fees  as 
are  allowed  the  Solicitor  General  for  similar 
services.  The  law  allows  the  Solicitor  Gen- 
eral a  fee  of  $5  for  each  person  indicted  and 
25  cents  for  the  entering  of  a  nolle  prosequL 
Pen.  Code  1910,  $  1126.  Where  a  case  was 
terminated  by  the  entrj*  of  a  nolle  prosequi, 
the  solicitor  was  entitled  to  the  fee  charged, 
and  the  Judgment  of  the  court  allowing  the 
entry  of  nolle  prosequi  has  the  same  force  of 
conclusiveness  ordinarily  incidental  to  Judg- 
ments, and  cannot  be  collaterally  attacked. 
Peeples  v.  Walker,  12  Ga.  353;  Penal  Code 
1910,  {  982. 

6.  The  solicitor's  cost  bill  also  embraced 
charges  for  felony  costs  in  cases  of  stabbing, 
larceny  from  the  person,  and  larceny  from 
the  house.  The  contention  is  that  only  mis- 
demeanor costs  were  legally  chargeable  In 
such  cases.  Under  Code  1863,  {  42G8,  the 
offense  of  stabbing  was  punishable  by  fine  or 
imprisonment  in  Jail,  or  both,  or  imprison- 
ment in  the  penitentiary  for  a  term  of  not 
less  than  one  or  more  than  two  years.  Lar- 
ceny from  the  pierson  was  punishable  by  con- 
finement in  the  penitentiary  for  a  term  of 
years.  Code  1863.  S  4309.  Larceny  from  the 
house,  whether  committed  by  breaking  any 
house  with  intent  to  steal,  or  by  entering 
any  house  with  Intent  to  steal,  or  by  steal- 
ing from  a  house  after  having  broken  into  the 
same,  or  by  stealing  from  any  house  after 
having  entered  it,  as  defined  in  Pen.  Code 
1910,  |§  176,  176,  177,  178,  179,  was  pun- 
ishable, under  the  Code  of  1863,  by  confine- 
ment in  the  penitentiary  for  a  term  of  years. 
Code  1863,  U  4312,  4313,  4314,  4315.  See 
Heard  v.  State,  120  Ga.  848, 48  S.  B.  311.  The 
act  approved  March  20,  1866  (Acts  1865-^, 
p.  233),  declared  that  *'the  crimes  defined  in 
the  following  sections  of  the  Penal  Code 
[Code  of  1863]  as  felonies,  and  punishable  by 
imprisonment  in  the  penitentiary,  shall  hence- 
forth be  reduced  below  felonies,  and  pun- 
ished in  the  manner  hereinafter  set  forth, 
viz.:  Sections  •  •  •  4268,  when  not  with- 
in the  proviso  to  said  section;"  sections  4309, 
4312,  4313,  4314,  4315;  and  the  next  section 
provided  for  a  misdemeanor  punishment.  By 
the  act  approved  December  15,  1866  (Acts 
1866,  p.  153),  it  was  provided  that  the  fees  of 
the  Solicitor  General  for  prosecuting  in  the 
superior  court  the  felcmies  which  were  re- 
duced to  misdemeanors  by  the  act  of  March 
20,  1866,  riiall  remain  the  same  as  they  were 
before  the  passage  of  the  act  Pen.  Code 
1910,  S  1126.  These  specific  offenses  were 
thus  dedared  to  be  felonies  by  the  act  of 
the  Legislature  mitigating  their  punishment, 
and,  though  reduced  to  misdemeanors  by 
the  act  of  1866,  the  Solicitor  General's  fees 
were  to  be  charged  as  if  they  were  still  felo- 
nies. 

7.  Applying  the  foregoing  rulings  to  the 


pleadings  and  admitted  facts,  there  was  n« 
error  In  granting  the  mandamus  absolute 
Judgment  afi3rmed. 

BECK,  J.,  absent    The  other  Justices  con- 
cur. 


(136  Ga.  817) 

CLARK,  0)unty  Treasurer,  v.  REJYNOLDS. 
(Supreme  Court  of  Georgia.    Sept  22,  1911.) 

(8yllahu»  by  the  Court.) 

1.  Appeal  and  Ebbob  ({  854*)  —  Rxview — 
Reason  fob  Decision. 

Where  a  Solicitor  General  applied  for  a 
mandamus  against  a  county  treasurer  to  com- 
mand the  payment  of  certain  insolvent  costs 
which  he  claimed  the  right  to  have  paid  under 
several  local  acts  on  the  subject,  and  the  pre- 
siding judge  granted  the  mandamus,  but,  in  con- 
nection with  his  judgment,  filed  a  written  opin- 
ion in  which  he  stated  that  be  thought  the  ear- 
lier acts  were  repealed  bv  the  later  ones,  and 
that  he  had  doubts  as  to  the  constitutionality  of 
the  latter,  but  would  resolve  them  in  Cavor  of 
the  acts,  and  the  respondent  excepted  to  the 
grant  of  the  mandamus,  if  the  judgment  was  cor- 
rect, it  will  not  be  reversed,  although  the  rea- 
soning expressed  in  the  opinion  may  not  have 
been  sound. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CeaU  Dig.  U  3403-3430;    Dec.  Dig.   | 

854.*] 

2.  CONSTITUTIONAL  Law  (J  225*)— Bqual  Pbo- 
TEcnoN  OF  Laws— Insolvent  Costs. 

The  act  of  1873  (Acts  1873,  p.  225)  in  re- 

§ird  to  the  payment  of  insolvent  costs  to  the 
olicitor  General  of  the  Augusta  circuit  from 
the  county  treasury,  upon  recommendation  of 
the  grand  jury,  was  not  invalid  .as  being  in  con- 
flict with  the  clause  of  the  Constitution  of  1868 
(article  1.  {  1,  par.  1>,  which  declared  that  **pro- 
tection  of  person  and  property  is  the  paramount 
duty  of  government,  and  shall  be  impartial  and 
complete,"  nor  did  it  conflict  with  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  which  declares  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  f  225.*] 

8.  CoNsnTUTioNAL  Law   (H  ^  70*)  — Di8- 

TBIBITTION  OF  GtoVSENMENTAI/  POWEE— LO- 
CAL Laws— Insolvent  Costs  of  Solioitob 
Genebal. 

Such  a  local  law,  enacted  prior  to  the  adop- 
tion of  the  (Constitution  of  1877,  was  not  un- 
constitutional because  it  made  the  operation  of 
its  provisions  dependent  upon  the  recommenda- . 
tion  of  a  majority  of  the  grand  jury;  nor  on 
the  ground  that  it  conferred  on  the  judicial  de- 
partment of  the  government  a  power  properly 
belonging  to  the  legislative  department. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {f  115-122,  129-132;  Dec 
Dig.  {{  66,  70.*] 

4.  Statutes  (f  169*)  —  Repeal  ^  Repeal  of 
Repeauno  Act. 

Where  an  act  of  the  Legislature  provided 
for  the  repeal  of  an  earlier  act,  to  take  effect  at 
a  certain  time,  and  before  the  arrival  of  such 
time  the  repealing  act  was  itself  repealed,  the 
original  act  stood  as  if  no  repealing  legislation 
had' been  passed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
C;ent.  Dig.  §{  246-250;  Dec.  Dig.  fi  16a*] 
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5.  Statutes  (8  ie8*)—REPEAi/— Invalidity  of 
RsPEALiNo  Act. 

If  an  act  which  contains  a  general  clause 
repealing  all  other  acta  inconsistent  with  it  is 
itself  unconstitutional  and  void,  it  does  not  op> 
erate  to  repeal  any  other  act 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  i  244;  Dec  Dig.  §  ife.*] 

d.  CoNfirnruTioNAi.  Law  «  24*h-CoNSTRU0- 
TiON  AND  Operation  of  Constitution— Rs- 

PBAL   OF   PbIOB    LBQISLATION. 

The  act  of  1873,  referred  to  in  the  second 
headnote  above,  was  not  repealed  by  the  Con- 
stitution of  1877,  but  was  preserved  by  the 
clause  of  that  instrument  which  declared  that 
"local  and  private  acts  passed  for  the  benefit  of 
counties,  cities,  towns,  corporations,  and  private 
persons,  not  inconsistent  with  the  supreme  law, 
nor  with  this  Constitution,  and  which  have  not 
expired  nor  been  repealed,  shall  have  the  force 
of  statute  law,  subject  to  judicial  decision  as  to 
their  validity  when  passed,  and  to  any  limita- 
tions imposed  by  their  own  terms.'*  Article  12, 
i  1,  par.  4. 

[Ed.  Note.— FV>r  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  21-29;  Dec.  Dig.  §  24.*] 

7.  Constitutional  Law  (J  24*)— Construc- 
tion AND  Operation  of  Constitution — 
Repeal  of  Prior  Legislation. 

Nor  was  such  act  repealed  because  the  Con- 
stitution of  1877  limited  the  purposes  for' which 
counties  might  levy  taxes,  one  of  such  purposes 
being  for  ^^expenses  of  court'*  and  the  act  men- 
tioned having,  before  the  adoption  of  the  Con- 
stitution (as  could  then  be  done),  made  the  in- 
solvent costs  of  the  Solicitor  General  a  part  of 
the  expenses  of  court  in  the  Augusta  circnit, 
when  properly  recommended. 

[Ed.  Note.— -For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {f  21-29;   Dec.  Dig.  S  24.*] 

8.  Statutes  (§  .76*)— Local  or  Special  Laws 
—Insolvent  Costs  of  Solicitor  General. 

The  local  act  of  1893  (AcU  1893,  p.  485), 
and  the  act  amending  it  in  1894  (Acts  1894,  p. 
93),  making  provision  for  the  payment  of  the  in- 
solvent costs  of  the  Solicitor  (ieneral  of  the  Au- 
gusta circuit  semiannually  upon  recommendation 
by  the  grand  jury,  and  upon  approval  of  the  pre- 
siding judge  of  an  itemized  bill  thereof,  were  in 
conflict  with  the  provision  of  the  O)nstitution  of 
1877,  which  declares  that  "no  special  law  shall 
be  enacted  in  any  case  for  which  provision  has 
been  made  by  an  existing  general  law.**  Article 
1,  S  4,  par.  L 

_[E>d.    Note.— For   other    cases,   see    Statutes, 
Cent  Dig.  §1  77H-78H;   Dec.  Dig.  S  76.*] 

9.  Counties  (%  139*)— EIxpenses— Recommen- 
dation or  Grand  Jury. 

Under  the  act  of  1873  a  recommendation 
by  the 'grand  jury  that  the  insolvent  costs  of  the 
Solicitor  Ckneral  accruing  at  a  certain  term 
should  be  paid,  followed  by  an  auditing  and  ap- 
proval of  the  itemized  account  of  such  costs  by 
the  presiding  judge  and  an  order  for  their  pay- 
ment, was  sufficient  to  require  the  county  treas- 
urer to  pay  such  accounts  upon  proper  presen- 
tation thereof,  although  the  grand  jury  may  not 
have  examined  and  audited  the  itemized  account 
[Bd.  Note.— For  other  eases,  see  Cbunties,  Dee. 
Dig.  S  139.*] 

la  Counties  (f  139*)  —  Expenses  —  Recom- 
mendation OF  Grand  Jury. 

Under  the  act  of  1873,  after  the  grand  jury 
had  failed  to  include  in  their  presentments  a 
recommendation  as  to  insolvent  costs,  tiie  sign- 
ing of  a  paper  by  the  individuals  who  had  been 
members  of  that  body  recommending  payment 
of  the  insolvent  costs  of  the  term  did  not  con- 
stitute an  official*  recommendation  by  the  grand 
jury.  But  where  the  grand  jury  omitted  to  in- 
dude  in  their  presentments  a  recommendation 


fof  payment  of  insolvent  costs  of  the  Solicitor 
General,  but  all  the  memibers  signed  a  paper  so 
recommending,  and  at  the  next  term  of  court 
the  grand  jury  at  that  term  recommended  that 
the  insolvent  costs  of  the  preceding  term  be  paid, 
as  well  as  those  of  the  current  term,  this  was 
sufficient  to  authorize  such  payment 

[Ed.  Note.— For  other  cases,  see  (counties,  Dec 
Dig.  i  139.*] 

11.  Counties  (§  139*)  —  Expenses  —  Recom- 
mendation OF  Grand  Jurt. 

Where  affirmative  action  by  a  grand  jury 
was  reouired  by  a  statute  as  a  condition  of  pay- 
ment of  certain  costs  from  a  county  treasuryt 
its  absence  cannot  be  waived  by  county  commis- 
sioners, so  as  to  make  such  account  thus  payable. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Df?c.  Dig.  S  139.*] 

Error  from  Superior  Court,  Richmond 
County;  B.  P.  Walker,  Judge. 

Application  by  J.  S.  Reynolds  for  man- 
damus to  W.  A  Clark,  (Doutity  Treasurer. 
To  a  judgment  granting  a  mandamus  ab- 
solute, the  treasurer  excepts.    Affirmed. 

On  February  15,  1873,  an  act  was  approved 
which  read  as  follows:  "Be  It  enacted  by 
the  General  Assembly  of  the  state  of  Georgia, 
that  whenever  at  any  term  of  the  superior 
court  of  any  county  of  the  Augusta  judicial 
circuit  a  majority  of  the  grand  jury  shall 
so  recommend,  the  judge  of  the  superior 
court  shall  grant  to  the  Solicitor  General 
an  order  upon  the  county  treasurer  for  the 
payment  of  any  account  for  Insolvent  crim- 
inal costs,  so  recommended  to  be  paid;  and 
it  shall  be  the  duty  of  the  county  treasurer 
of  said  county  to  pay  the  same  out  of  any 
money  in  the  treasury  thereof;  provided, 
nothing  in  this  act  shall  be  deemed  of  con- 
sidered mandatory  to  the  grand  jury;  but 
they  shall  have  full  discretion  to  recom- 
mend or  not,  as  they  see  proper,  the  pay- 
ment of  said  criminal  and  insolvent  costs.** 
Then  follows  the  repealing  clause.  Acts 
1873,  p.  225.  In  1879  an  act  was  passed  which 
declared  that  so  much  of  the  act  of  1873  as 
applied  to  the  county  of  Richmond  "be  and 
the  same  is  hereby  repealed:  Provided,  said 
repeal  shall  not  take  effect  until  the  expira- 
tion of  the  term  of  office  of  the  present  in- 
cumbent*' It  contained  also  the  usual 
clause  repealing  all  laws  and  parts  of  laws 
in  conflict  with  the  act  Acts  1878-79,  p. 
406.  On  December  6,  1880,  before  the  ex- 
piration of  the  term  of  the  then  incumbent 
in  the  office  of  Solicitor  General,  another  act 
was  approved  which  repealed  the  act  of  1879. 
Acts  1880-81,  p.  650.  In  1893  an  act  was 
passed  which  was  approved  December  20th, 
the  title  of  which  was  as  follows:  "An  act 
to  limit  and  regulate  the  payment  of  in- 
solvent costs  of  the  Solicitor  General  of  the 
Augusta  circuit  for  services  in  Richmond 
superior  court  out  of  the  treasury  of  Rich- 
mond county,  and  for  other  purposes."  Acts 
1893,  p.  485.  It  made  no  reference  to  the 
preceding  acts,  but  declared  generally  that 
the  treasurer  of  Richmond   county   should 
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pay  to  the  Solicitor  General  of  the  Augusta 
circuit  semiannually  his  bill  of  insolvent 
costs  for  services  in  Richmond  superior 
court  upon  presentation  of  an  itemized  bill 
thereof  audited  and  approved  by  the  presid- 
ing judge,  ''provided,  the  same  shall  not 
exceed,  In  any  one  year,  the  sum  of  two 
thousand  dollars.*'  It  also  declared  that  all 
laws  and  parts  of  laws  "In  conflict  with  this 
act  be  and  the  same  are  hereby  repealed.** 
In  18^  an  act  was  passed,  approved  De- 
cember 15th,  amending  the  act  of  1893  by 
adding  to  the  first  section  thereof  the  words 
"provided  further  that  the  grand  jury  at 
each  term  of  the  superior  court  of  Rich- 
mond county  shall  authorize  and  recommend 
the  payment  of  the  same  in  their  present- 
ments.*' It  also  contained  a  general  re- 
pealing clause.  Acts  1894,  p.  93.  The  So- 
licitor General  demanded  of  the  treasurer 
payment  of  certain  bills  for  insolvent  costs 
aggregating  $5,197.50,  and  accruing  at  sev- 
eral terms  of  the  superior  court  as  follows: 
September  term  1909,  $1,110.25;  November 
term,  1909,  $1,041 ;  January  term,  1910,  $350.- 
50;  March  term,  1910,  $839.25;  May  term, 
1910,  $471.25 ;  September  term,  1910,  $1,225.- 
215;  November  term,  1910,  $160.  The  county 
treasurer  refused  to  pay  these  amounts,  and 
the  Solicitor  General  applied  for  a  writ  of 
mandamus  to  compel  him  to  do  so.  In  his 
petition  he  set  out  all  of  the  acts  above  men- 
tioned. The  respondent  attacked  the  validity 
of  the  act  of  1873,  and  also  contended  that  it 
had  been  repealed.  He  attacked  the  acts  of 
1893  and  1894  as  unconstitutional.  He  fur- 
ther set  up  that,  if  such  acts  were  valid, 
there  had  not  been  a  compliance  with  them 
so  as  to  entitle  the  applicant  to  the  writ  of 
mandamus.  By  consent  the  case  was  sub- 
mitted to  the  presiding  judge  upon  the  plead- 
ings and  an  agreed  statement  of  facts,  of 
which  only  the  following  portion  need  be 
set  out:  At  no  term  of  the  court  did  the 
Solicitor  General  present  to  the  grand  jury 
of  that  term  itemized  bills  of  costs  for  serv- 
ices rendered,  and  upon  which  he  claimed 
a  right  to  collect  insolvent  costs.  The  meth- 
od adopted  by  him,  and  which  has  always 
been  that  practiced  In  the  circuit,  so  far  as 
known,  was  that  at  each  term  of  the  court 
the  grand  jury  Included  In  its  presentments 
a  recommendation  to  the  effect  that  the  in- 
solvent costs  of  the  Solicitor  General  and 
the  other  officers  should  be  paid,  when  au- 
dited and  approved  by  the  ijresidlng  judge. 
Thereupon  the  bUls  of  costs  were  made  up 
and  presented  to  the  judge,  and  by  him  there 
was  entered  an  order  upon  such  bills  stating, 
"audited,  approved  and  ordered  paid.*'  Such 
an  itemized  bill,  in  accordance  with  the  rec- 
ommendation of  the  grand  jury,  and  ap- 
proved as  stated  for  the  September  term, 
1909,  amounting  to  an  aggregate  of  $1,110.- 
25,  was  presented  to  the  treasurer  for  pay- 
ment, which  was  demanded  and  refused. 
The  treasurer  notified  ttie  Solicitor  General 


at  the  time  that  he  had  been  Instructed  by 
the  board  of  commissioners  of  roads  and  rev- 
enues not  to  pay  that  or  any  other  like  bUla 
until  further  notice.  This  position  was  con- 
firmed by  a  letter  from  the  chairman  of  the 
board  of  commissioners  to  the  Solicitor  Gen« 
eral,  to  the  effect  that  no  further  bills  for 
insolvent  costs  would  be  paid  untU  there 
had  been  a  final  determination  in  the  mat- 
ter. Negotiations  continued,  looking  to  the 
settlement  of  the  question  of  Insolvent  costs 
of  the  Solicitor  General  for  each  succeeding 
term.  The  Itemized  bills  were  audited  and 
approved  by  the  judge  of  the  court,  but 
were  not  actually  presented  for  payment, 
otherwise  than  by  a  written  demand  cover- 
ing each  of  the  aggregate  amounts  for  the 
respective  terms,  and  the  demand  was  re- 
fused. For  the  September  term,  1909,  the 
grand  jury  omitted  to  Include  in  its  present- 
ments the  recommendation  of  the  payment 
of  such  insolvent  costs,  but  all  of  the  mem- 
bers of  the  grand  jury  signed  a  writing  rec* 
ommending  that  such  costs  be  paid.  At  the 
November  term,  1909,  of  the  court  the  grand 
jury  recommended  that  the  costs  for  the 
September  term,  1909,  and  the  November 
term,  1909,  be  paid.  At  the  May  term,  1910, 
there  was  no  grand  jury  to  make  a  recom- 
mendation, "but  by  agreement  between  the 
Solicitor  General  and  the  board  of  com- 
missioners of  roads  and  revenues  of  Rich- 
mond county,  such  recommendation  was 
waived  by  the  said  board."  The  presiding 
judge  granted  a  mandamus  absolute,  com- 
manding the  county  treasurer,  on  presenta- 
tion of  the  bills  set  out  in  the  petition,  to 
pay  them  out  of  any  money  he  might  have 
in  the  treasury  subject  to  expenses  of  court. 
The  treasurer  excepted. 

Salem  Dutcher  and  W.  K.  Miller,  for 
plaintiff  in  error.  W.  H.  Barrett,  E.  H.  Cal- 
laway, and  N.  M.  Reynolds,  for  defendant 
in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  answer  of  the  respondent  rais- 
ed many  points.  They  may  be  grouped  un- 
der a  few  general  heads:  (1)  Was  the  act 
of  1873  violative  of  the  Constitution  of  1868^ 
which  was  in  force  at  the  time  of  its  pas- 
sage, or  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States?  (2)  Was 
it  repealed  by  subsequent  legislative  acts? 
(3)  Was  it  repealed  by  the  Constitution  of 
1877?  (4)  Were  the  acts  of  1893  and  1894 
unconstitutional?  (5)  If  the  acts  mention- 
ed or  any  of  them  were  valid  and  of  force, 
was  there  such  a  compliance  with  their 
terms  as  to  authorize  the  grant  of  a  man- 
damus, requiring  the  county  treasurer  to  pay 
the  insolvent  costs  Involved? 

[1]  1.  In  granting  the  mandamus  absolute 
the  presiding  judge  filed  a  brief  opinion,  in 
which  he  said  that  lie  thought  the  acta  of 
1873,  1879,  and  1880  wore,  by  implication, 
repealed  by  the  aeU  of  189&  and  1894;  that 
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he  had  doubt  as  to  the  constitutionality  of 
those  acts,  but  resolved  the  doubt  in  their 
favor,  and  granted  the  writ.  It  was  argued 
on  behalf  of  the  plaintiff  in  error  that  this 
was  an  adjudication  that  the  acts  preceding 
that  of  1803  had  been  repealed,  and  that 
the  only  questions  which  should  be  consid- 
ered arose  under  that  act  and  the  act  of 
1894.  We  do  not  think  this  contention  is 
sound.  If  we  should  determine  that  the 
acts  of  1893  and  1894  were  invalid,  of 
course,  they  could  not  repeal  by  Implication 
preceding  acts.  The  Judgment  which  was 
rendered  was  that  a  mandamus  absolute  be 
granted.  The  views  and  doubts  expressed!  by 
the  Judge  would  not  require  a  reversal,  if 
the  Vvrit  was  properly  granted. 

[2]  2.  Was  the  act  of  1873  in  conflict  with 
the  provision  of  the  state  Constitution  of 
1868  (which  was  in  force  when  the  act  was 
passed),  which  declared  that  "protection  of 
person  and  property  is  the  paramount  duty 
of  government  and  shall  be  impartial  and 
•complete"  (Code  1873,  {  4993),  or  with  the 
fourteenth  amendment  to  the  Constitution  of 
the  United'  States  which  provides  that  no 
state  shall  "deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the 
laws?"  The  contention  on  this  subject  was 
based  on  the  ground  that  the  Solicitor  G^- 
eral  was  a  state  official,  and  should  be  paid 
by  the  state;  that  the  general  legislative  plan 
for  compensating  the  Solicitor  General  for 
his  services  was  by  the  payment  of  a  small 
salary  from  the  state  treasury  (about  enough 
it  was  said,  to  pay  his  expenses),  and  the 
balance  from  state  funds  arising  from  fines 
and  forfeitures;  that  the  act  of  1873,  which 
made  special  provision  in  regard  to  the 
Augusta  Judicial  circuit,  imposed  the  burden 
of  paying  the  Insolvent  costs  of  the  Solicitor 
General  upon  the  counties  in  such  circuit, 
and  necessitated  the  levying  of  a  tax  in 
Richmond  county  for  the  purpose  of  replen- 
ishing the  county  treasury  with  funds  where- 
with to  pay  such  costs;  and  that  this  denied 
to  such  persons  the  equal  protection  of  the 
laws.  This  contention  is  without  merit. 
The  Constitution  of  1868  did  not  prevent  the 
passage  of  local  laws  because  of  the  exist- 
ence of  general  laws  on  a  particular  sub- 
ject The  fact  that  there  were  and  had  been 
general  laws  as  to  the  payment  of  insolvent 
costs  from  funds  arising  from  fines  and  for- 
feitures did  not  prevent  the  Legislature  from 
adopting  an  act  supplementing  such  fund  in 
a  Darticula^  ^ouaty.  In  this  there  was  no 
denial  of  the  equal  protection  of  the  law. 
Certainly  there  was  none  as  against  the  coun- 
ty treasurer.  Hammond  v.  Clark,  136  Ga. 
313,  71   S.  K.  479. 

[3]  3.  It  was  urged  that,  under  the  Ck)n- 
stitution  of  1868,  taxation  for  state  purposes 
was  imposed  by  the  General  Assembly,  and 
for  county  purposes  by  county  authorities, 
and  that  this  act  created  a  necessity  for  tax- 
ation and  a  liability  dependent  upon  recom- 
mendation of  the  grand  Jury.     It  was  also 
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urged  that  the  act  conferred  upon  the  Judi- 
cial department  of  the  government  a  power 
properly  belonging  to  the  legislative  depart- 
ment Neither  of  these  objections  to  the  act 
is  well  taken.  Where  the  Legislature  had 
power  to  enact  the  local  law,  making  it  take 
effect  or  become  operative  upon  such  a  con- 
dition, did  not  violate  the  provisions  of  the 
Constitution  of  1868,  to  which  reference  has 
been  made.  Moreover,  the  present  proceed- 
ing is  not  one  to  compel  the  levy  of  a  tax. 
The  money  is  already  in  the  hands  of  the 
treasurer;  but  he  declines  to  pay  the  in- 
solvent cost  bills  of  the  Solicitor  General 
on  the  ground  that  they  are  not  lawful  de- 
mands 

[4]  4.  Was  the  act  of  1873  repealed  by  the 
act  of  1879?  The  act  of  1879  provided  for 
its  repeal,  but  not  to  take  effect  until  the 
end  of  the  term  of  the  then  incumbent  in 
office.  Before  that  time  arrived,  the  act  of 
1880  repealed  the  act  of  1879.  It  was  there- 
fore held  by  this  court  that  the  act  of  1873 
was  not  repealed  by  the  act  of  1879,  but  re- 
mained of  force.  Adam  v.  Wright,  84  Ga. 
720,  11  S.  E.  893.  These  acts  and  counter- 
acts do  not  present  a  case  of  legal  execu- 
tion and  resuscitation,  but  of  intercepted 
death. 

[5]  5.  Was  the  act  of  1S73  repealed  by  the 
acts  of  1893  and  1894?  Those  acts  each  con- 
tained a  general  clause  repealing  "all  laws 
and  parts  of  laws  in  conflict  with  this  act." 
If  they  were  themselves  valid,  they  so  cov- 
ered the  same  subject-matter  as  that  dealt 
with  in  the  act  of  1873  as  to  repeal  it 
If  they  were  themselves  unconstitutional  and 
void,  they  did  not  repeal  it  Nothinir  can 
properly  be  said  to  conflict  with  a  nullity; 
and  a  repeal  of  what  conflicts  with  a  nullity 
is  no  repeal  at  all.  We  shall  presently  show 
that  the  two  later  acts  were  unconstitution- 
al. Hence  they  did  not  repeal  the  former 
act.  Barker  v.  State.  118  Ga.  35  (1).  44  S. 
B.  874. 

[6]  The  contention  that  the  act  of  1873 
was  repealed  by  the  Constitution  of  1877,  be- 
cause not  in  accord  with  it  cannot  stand. 
It  was  expressly  provided  by  that  Constitu- 
tion (article  12,  |  1,  par.  4)  that  "local  and 
private  acts  passed  for  the  benefit  of  coun- 
ties, cities,  towns,  corporations,  and  private 
persons,  not  inconsistent  with  the  supreme 
law,  nor  with  this  Constitution,  and  Which 
have  not  expired  nor  been  repealed,  shall 
have  the  force  of  statute  law,  subject  to  Ju- 
dicial decision  as  to  their  validity  when 
passed,  and  to  any  limitations  imposed  by 
their  own  terms."  Civ.  Code  1910,  |  6605. 
No  such  inconsistency  between  that  act  and 
the  Constitution  has  been  pointed  out  as  un- 
der the  adjudications  of  this  court  works  a 
repeal  of  the  former.  If  all  prior  local  acts 
thus  preserved  became  at  once  inconsistent 
with  the  Constitution  because  they  were  not 
altogether  like  the  general  laws  existing  or 
those  passed  under  such  Constitution,  the 
preservation  would  be  nugatory.    There  may 
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be  sucb  an  Inconsistency  or  snch  an  exhibi- 
tion of  constitutional  or  legislative  Intent 
that  the  prior  local  law  wUl  be  repealed. 
Bnt  such  is  not  the  case  here.  The  enforce- 
ment of  the  law  In  Richmond  county  and  the 
services  of  the  Solicitor  General  for  that 
purpose  are  beneficial.  That  the  local  law 
of  1873  made  provision  in  regard  to  the 
compensation  of  that  officer,  and  that  the 
treasury  of  the  county  would  have  to  be 
supplied  with  funds  from  taxation,  did  not 
exclude  that  act  from  the  constitutional  clas- 
sification of  local  acts  '*passed  for  the  ben^t 
of  counties.^  The  distinction  between  local 
acts  passed  prior  to  the  Constitution  of  1877, 
and  by  it  preserved  unless  inconsistent  with 
that  instrument,  and  local  or  private  acts 
passed  since  the  adoption  of  that  Constitu- 
tion in  cases  covered  by  general  laws  must 
be  borne  in  mind. 

[7]  7.  By  article  7,  i  6,  par.  2,  Const  (Civ. 
Code  1910,  I  6562),  it  is  declared  that  the 
Legislature  shall  not  have  power  to  dele- 
gate to  any  county  the  right  to  levy  a  tax 
except  for  certain  purposes.  One  of  these 
is  for  "expenses  of  courts."  In  18S9  an  act 
was  passed  (Acts  1880,  p.  1153)  requiring  the 
commissioners  of  roads  and  revenues  of  Ful- 
ton county  to  levy  a  tax  to  pay  a  certain 
proportion  of  the  insolvent  costs  not  collect- 
ed by  the  two  plaintiffs,  whUe  solicitors  of 
the  city  court  of  Atlanta,  from  fines  and 
forfeitures.  In  Adair  v.  Ellis,  83  Ga.  464,  10 
S.  E.  117,  it  was  held  that  this  claim  was 
not  for  "expenses  of  court"  within  the  mean- 
ing of  the  constitutional  provision  mention- 
ed, and  the  act  was  void.  Justice  Simmons 
in  the  opinion  said:  *'It  may  be  argued, 
however,  that  the  Legislature  has  the  pow- 
er to  determine  and  define,  under  this  para- 
graph, what  are  expenses  of  courts,  and 
that  the  courts  would  be  bound  by  its  defi- 
nition. This  may  or  may  not  be  true.  It 
is  unnecessary  for  us  to  determine  in  this 
case  whether  the  Legislature  can  enlarge  the 
common  and  usual  meaning  of  these  words 
or  not.  It  is  sufficient  for  us  to  say  that 
in  this  case  the  Legislature  did  not  say  that 
the  claims  of  the  defendants  in  error  were 
expenses  of  court"  In  Adam  v.  Wright, 
84  Ga.  720,  11  S.  H  893,  it  was  held  that  the 
act  of  1873,  now  under  consideration,  was 
not  so  modified  by  the  constitutional  provi- 
sion Just  mentioned  as  to  forbid  payment  of 
insolvent  costs  out  of  any  funds  in  the 
county  treasury  raised  by  taxation,  such 
costs  having,  before  the  adoption  of  the 
Constitution  of  1877,  been  made  part  of  the 
expenses  of  court  in  the  Augusta  circuit, 
when  properly  recommended,  as  could  then 
be  done.  See,  also,  Massey  v.  Bowles,  99  Ga. 
216,  25  S.  EL  270 ;  Moore  v.  Houston  CX>unty, 
128  Ga.  187,  57  S.  B.  236;  Duer  v.  Thweatt 
39  Ga.  578;  Adam  v.  Cohen,  84  Ga.  725,  11 
S.  E.  895.  In  Houston  County  v.  Kersh  & 
Wynne,  82  Ga.  252,  10  S.  E.  199,  it  was  held 
jcbat,  in  the  absence  of  a  statnte  providing 
kor  the  publication  of  the  general  present- 1 


ments  of  the  grand  Jury  as  a  part  of  the 
proceedings  of  the  court,  there  was  no  au- 
thority of  law  for  paying  out  of  the  public 
funds  for  such  a  publication.  Subsequently 
an  act  was  passed  providing  for  such  publi- 
cation and  the  payment  thereof  as  a  part 
of  the  expenses  of  court  See  Howard  v. 
Early  County,  104  Ga.  672,  30  S.  E.  880.  It 
has  not  been  held  that  the  Legislature  can 
exercise  the  Judicial  function  of  construing 
a  clause  of  the  (institution,  but  it  seems  to 
have  been  recognized  that  they  may  require 
certain  things  to  be  done  and  certain  legiti- 
mate expenses  to  be  incurred.  In  those  cas- 
es, however,  the  question  arose  in  regard  to 
the  taxing  power  of  counties. 

[8]  8.  The  act  of  1893  provided  that  •'the 
treasurer  of  Richmond  county  shall  pay  to 
the  Solicitor  General  of  the  Augusta  circuit, 
semiannually,  his  bill  of  insolvent  costs  for 
services  in  Richmond  ^superior  court,  upon 
presentation  of  itemized  bUl  for  same,  audit- 
ed and  approved  by  the  presiding  Judge; . 
provided,  the  sum  paid  shall  not  exceed,  in 
any  one  year,  the  sum  of  two  thousand  dol- 
lars." Acts  1893,  p.  485.  This  was  amended 
by  the  act  of  1894  by  adding:  "Provided 
further,  that  the  grand  Jury,  at  each  term 
of  the  superior  court  of  Richmond  county, 
shall  authorize  and  recommend  the  payment 
of  the  same  in  their  presentments."  Acts 
1894,  p.  93.  Both  of  these  acts  were  at- 
tacked on  the  ground,  among  others,  that 
they  were  in  conflict  with  the  provision  of 
the  Constitution  which  declares  that  "no 
special  law  shall  be  enacted  in  any  case  for 
which  provision  has  been  made  by  an  ex- 
isting general  law."  Article  1,  S  4,  par.  1 
(Civ.  Code  1910,  i  6391).  This  ground  of 
attack  is  well  taken.  In  Moore  v.  Houston 
County,  supra,  it  was  said  (referring  to  a 
local  act  fixing  the  compensation  of  the 
treasurer  of  Houston  county,  passed  prior  to 
the  Constitution  of  1877):  "While  special 
legislation  of  the  character  of  the  act  of 
1875  [Acts  1875,  p.  286]  is  no  longer  permis- 
sible since  the  Constitution  of  1877  went  in- 
to effect,  still  a  previous  valid  special  law 
was  not  repealed  by  the  adoption  of  that 
Constitution."  The  act  of  1873  was  not  re- 
pealed, as  already  stated.  It  was  subject  to 
repeal;  but  new  and  additional  local  legis- 
lation could  not  be  enacted  after  the  passage 
of  the  Constitution  of  1877,  where  provision 
had  been  made  on  the  subject  by  an  exist- 
ing general  law.  Houston  County  v.  KUlen, 
76  Ga.  826.  When  the  two  later  acts  men- 
tioned were  passed,  there  was  a  general  law 
in  existence  on  the  subject  of  the  salary 
and  fees  of  the  Solicitor  General,  and  their 
payment  from  the  fine  and  forfeiture  funds. 
Pen.  Code  1910,  SI  1112,  1130.  The  Legisla- 
ture could  not  then  provide  by  local  act  for 
the  payment  of  insolvent  costs  to  the  Solicit- 
or General  of  the  Augusta  circuit  from  the 
county  treasury  of  Richmond  county. 

It  was  argued  in  the  brief  of  counsel  for 
defendant  in  error  that  the  Constitution  pro- 
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hlblted  "spedal"  legislation;  that  tMs  dif- 
fered from  local  legislation;  that  the  dif- 
ference had  not  been  regarded  by  this  court 
In  former  decisions ;  and  that  it  should  now 
be  held  that  the  Constitution  of  1877  did 
not  prevent  local  legislation  from  being  en- 
acted, although  there  might  be  in  existence 
a  general  law  covering  the  subject  To  give 
the  Constitution  such  a  construction  would 
be  to  permit  the  evil  at  which  this  provision 
was  largely  aimed,  the  passing  of  a  law 
to  govern  the  whole  state,  and  then  allowing 
every  militia  district,  county,  judicial  circuit 
or  other  division  of  the  state,  or  the  officers 
thereof,  to  obtain  special  legislative  dispen- 
sation on  the  same  subject,  so  that,  while 
the  law  purported  to  operate  throughout  the 
state,  a  great  part  of  the  state's  territory 
might  be  exempt  from  the  mandate,  and  a 
state  law  might  practically  cease  to  be  a 
state  law.  The  Constitution  not  only  pro- 
hibits a  special  law  in  any  case  for  which 
a  provision  has  been  made  by  an  existing 
general  law,  but  in  the  same  connection  de- 
clares that  **laws  of  a  general  nature  shall 
have  uniform  operation  throughout  .  the 
state,"  and  also  provides  for  the  preserva- 
tion of  local  laws  already  passed  and  not 
Inconsistent  with  that  instrument;  thus 
showing  that  the  word  "special"  was  not 
used  in  the  restricted  sense  contended  for  by 
counsel  for  defendant  in  error.  In  Mathls 
V.  Jones,  84  Ga.  804,  11  S.  B.  1018,  the  sub- 
ject was  '  fully  considered.  It  was  there 
said:  **You  cannot  make  a  general  statute 
cease  to  be  general  otherwise  than  by  an- 
other statute  repealing  it  That  is,  under 
the  Constitution  of  1877,  you  cannot  repeal 
a  general  law  In  part  by  a  local  law ;  for  in 
the  eye  of  the  Constitution  every  local  law 
is  special  relatively  to  a  general  law. 
•  *.  *  They  [general  statutes]  cannot  be 
deprived  of  tiieir  force  In  one  part  of  the 
state  without  simultaneously  depriving  them 
of  force  in  every  other  part  They  can  be 
killed,  but  not  mutilated.  The  sinallest  of 
their  territorial  members  cannot  be  cut  off.*' 
Such  has  been  the  uniform  construction  of 
this  court,  and  it  was  reaffirmed  as  late  as 
Futrell  V.  George,  135  Ga.  265,  69  S.  B.  182. 
We  think  it  a  correct  interpretation  of  the 
Constitution,  and  we  decline  to  depart  from 
it  There  is  no  question  here  of  amending 
or  modifying  a  general  law  by  another  gen- 
eral law  or  of  legitimate  classification 
which  may  make  a  law  general  in  character. 
Nor  is  an  act  in  regard  to  a  city  court  in- 
volved. 

[9]  9.  It  was  contended  that  if  the  act  of 
1873  remained  in  force,  there  had  been  no 
sufficient  compliance  with  its  terms  to  au- 
thorize the  Solicitor  General  to  demand  pay- 
ment of  his  insolvent  cost  bills.  It  was  urged 
that  the  act  required  an  itemized  account  of 
the  insolvent  costs  of  the  term,  of  which 
payment  was  sought,  to  be  presented  to  the 
grand  jury  and  passed  upon  by  that  body, 
before  presentation  to  the  judge.     The  act 


declared  that,  "whenever  at  any  term 
♦  ♦  •  a  majority  of  the  grand  jury  shall 
so  recommend,  the  judge  shall  grant  an  or- 
der for  the  payment  of  any  account  for  In- 
solvent criminal  costs,  so  recommended  to  be 
paid."  It  then  provided  that  nothing  in  the 
act  should  be  deemed  mandatory  to  the  grand 
jury;  but  they  should  have  full  discretion 
'*to  recommend  or  not  as  they  see  proper, 
the  payment  of  said  criminal  and  insolvent 
costs."  It  is  not  entirely  clear  whether  it 
was  intended  that  the  grand  jury  should  in- 
vestigate the  items  of  the  cost  bill,  or  wheth- 
er they  could  recommend  in  general  terms 
the  payment  of  the  insolvent  costs.  The  dis- 
cretionary power  of  recommending  or  not 
does  not  apply  merely  to  an  auditing  of  an 
itemized  account.  It  seems  rather  to  con- 
fer a  discretionary  authority  to  determine 
whether  the  insolvent  costs  of  the  Solicitor 
General  shall  be  paid  from  the  county  treas- 
ury. This  construction  also  comports  with 
the  opening  words  of  the  act  that  whenever 
at  any  term  of  the  superior  court  a  majority  of 
the  grand  jury  **8hall  so  recommend,"  etc. 
The  possible  uncertainty  arises  from  the  rep- 
etition of  the  words  "so  recommended  to  be 
paid,"  and  the  question  whether  those  words 
qualify  the  words  "any  account,"  so  as  to 
require  an  itemized  account  to  be  presented 
and  recommended.  It  is  a  matter  of  com- 
mon knowledge  that  the  most  active  work 
of  the  Solicitor  General  in  prosecuting  cases 
does  not  begin  until  after  the  grand  jury 
have  brought  in  indictments  or  presentments, 
and  that  a  large  part  of  his  services  on  ac- 
count of  which  insolvent  costs  may  arise  is 
rendered  after  the  grand  jury  have  acted. 
By  the  act  organizing  the  Augusta  circuit  in 
1870  (Acts  1870,  p.  38),  it  was  provided  that 
the  regular  terms  of  Richmond  superior  court 
should  continue  for  four  weeks,  though  an 
adjourned  term  should  be  called,  if  necessary. 
If  the  grand  jury  should  finish  their  labors 
during  the  first  week,  and  the  criminal  dock- 
et be  called  during  the  second  or  third  week, 
under  the  construction  of  the  act  contended 
for  they  could  not  be  discharged,  but  would 
be  compelled  to  return  at  the  close  of  the 
term  to  pass  upon  the  itemized  accounts  of 
the  Solicitor  General,  or  else  they  could  take 
no  action  in  the  matter.  The  fees  allowed 
that  officer  are  fixed  by  statute.  Under  the 
general  law  then  in  force,  the  presiding  judge 
examined  the  accounts  of  officers  claiming  in- 
solvent costs,  and  ordered  them  to'  be  enter- 
ed on  the  minutes,  to  be  paid  in  the  manner 
prescribed  by  law.  Pen.  Code  1910,  |  1113. 
The  act  of  1873  provided  for  the  payment  of 
the  insolvent  costs  of  the  Solicitor  General 
from  the  county  treasury  when  *^3o  recom- 
mended" by  the  grand  jury  at  any  term.  We 
think  the  more  reasonable  construction  of  the 
act  is  that  the  grand  jury  could  approve  the 
policy,  and  the  judge  could  approve  the 
items.  According  to  the  agreed  statement  of 
facts,  this  has  been  the  uniform  practice  in' 
the  Augusta  circuit  ever  since  the  adoption 
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of  the  act  of  1873.  For  about  36  years  the 
grand  Juries,  Solicitors  General,  Judges,  and 
county  officials  acted  upon  such  construction 
before  any  controversy  arose.  It  is  true  that 
long  practice  cannot  make  legal  that  which 
is  illegal.  But  It  can  hardly  be  assumed  that 
all  of  the  officers  during  this  long  time  inten- 
tionally violated  the  law;  and  we  cannot  say 
that  they  actually  violated  it  in  this  respect. 

[10,11]  10,  11.  The  facts  contained  in  the 
agrieed  statement  show  a  sufficient  compli- 
ance with  the  act  of  1873  to  authorize  the 
payment  of  each  of  the  bills  of  insolvent 
costs  of  the  Solicitor  General,  except  in  one 
instance.  It  appears  that  at  the  May  term, 
1910,  there  was  no  grand  Jury  to  make  a  rec- 
ommendation, "but  by  agreement  between  the 
solicitor  general  and  the  board  of  commis- 
sioners of  roads  and  revenues  of  Richmond 
county,  such  recommendation  was  waived  by 
the  said  board."  The  law  required  affirma- 
tive action  on  the  part  of  the  grand  Jury,  in 
order  to  authorize  the  payment  of  those  costs. 
The  board  of  commissioners  of  roads  and 
revenues  could  not  waive  what  the  law  re- 
quired as  a  sine  qua  non.  Their  waiver  could 
not  make  that  due  which  under  the  law  was 
not  due.  It  was  accordingly  erroneous  to 
grant  the  mandamus  absolute  as  to  the  bill 
of  insolvent  costs  of  the  Solicitor  General 
for  the  term  mentioned.  Direction  is  given 
that  the  Judgment  be  amended  accordingly. 

What  is  said  above  covers  the  substantial 
controversy.  There  were  some  other  conten- 
tions, such  as  that  the  act  of  1873  contain- 
ed matter  in  its  body  which  was  not  covered 
by  its  title,  that  the  proviso  was  inconsistent 
with  the  act,  etc.  It  Is  sufficient  to  say  that, 
except  as  above  stated,  there  was  no  error  in 
granting  the  writ  of  mandamus  absolute. 
Nothing  herein  said  conflicts  with  the  deci- 
sion in  Clark  v.  Hammond,  134  Ga.  792,  68  S. 
B.  COO. 

Judgment  affirmed,  with  direction.' 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(137  6a.  1) 

STRICKLAND  t.   STATE. 
(Supreme    Court   of    Georgia.     Oct    6,    1911.) 

(Syllahus  hy  the  Court.) 

1.  Weapons   (J  3*)— Constitutional  Law- 
Right  TO  Caret  Weapons. 

The  act  of  the  General  Assembly,  ap- 
proved Au^st  12,  1910  (Geor^a  I^ws  1910, 
p.  134),  entitled  "An  act  to  prohibit  any  ^rson 
from  having  or  carryiog  a  revolver  without 
first  having  obtained  a  IiceDse  from  the  ordi- 
nary of  the  county  of  said  state,  in  which  the 
party  resides,  and  to  provide  how  said  license 
may  be  obtained  and  a  penalty  prescribed  for 
a  violation  of  the  same,  and  for  other  pur- 
poses," is  not  null  and  void  because  in  viola- 
tion of  article  1,  |  1,  par.  22,  of  the  Constitu- 
tion of  the  state,  which  provides:  "The  right 
of  the  people  to  keep  and  bear  arms  shall  not 
be  infringed,  but   the   General  Assembly  shall 


have  power  to  prescribe  the  manner  In  which 
arms  shall  be  borne." 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent  Dig.  §  3;  Dec.  Dig.  |  3.*] 

2.  Weapons   (f  8*)— Constitutional  Law— 
Cabbtino  Bjevolvbb. 

The  act  described  in  the  preceding  head- 
note  is  not  violatiTe  of  the  right  of  the  citizen, 
under  article  8,  |  2,  of  the  Constitution  of  the 
United  -States,  which  declares:  **A  well-regu- 
lated militia  being  necessary  to  the  security  of 
a  free  state,  the  right  of  the  people  to  keep 
and  bear  arms  shall  not  be  innringed." 

[Ed.  Note.— For  other  cases,  see  Weapons. 
Cent  Dig.  |  3;    Dec  Dig.  S  3.*] 

Atkin8on,   J.,   dissenting. 

Certified  Questions  from  Court  of  Appeals. 

J.  L.  Sti'ickland  was  convicted  of  carry* 
ing  a  pistol  without  a  license,  and  brought 
error  to  the  Court  of  Appeals,  which  cer- 
tified certain  questions  to  the  Supreme  Court 
Questions  answered  in  the  negative. 

See,  also,  72  S.  E.  436. 

The  Court  of  Appeals  certified  to  the  Su- 
preme Court  the  following  questions:  "Is 
the  act  of  the  General  Assembly  of  the 
state  of  Georgia,  approved  August  12,  1910 
(Georgia  Laws  1910,  p.  134),  entitled  *An 
act  to  prohibit  any  person  from  having  or 
carrying  about  his  person,  in  any  county  in 
the  state  of  Georgia,  any  pistol  or  revolver 
without  first  having  obtained  a  license  from 
the  ordinary  of  the  county  of  said  state, 
in  which  the  party  resides,  and  to  provide 
how  said  license  may  be  obtained  and  a  pen- 
alty prescribed  for  a  violation  of  the  same, 
and  for  other  purposes,'  null  and  void,  be- 
cause in  violation  of  article  1,  $  1,  par.  22, 
of  the  Constitution  of  the  state  of  Georgia, 
which  provides:  *The  right  of  the  people 
to  keep  and  bear  arms  shall  not  be  infringed, 
but  the  General  Assembly  shall  have  power 
to  prescribe  the  manner  in  which  arms  may 
be  borne*?  Is  this  act  in  violation  of  the 
« right  of  the  citizen,  under  article  S,  $  2,  of 
the  Constitution  of  the  United  States  (Civil 
Code  1910,  §  6685),  which  provides:  'A  well 
regulated  militia  being  necessary  to  the  se- 
curity of  a  free  state,  the  right  of  the  peo- 
ple to  keep  and  bear  arms  shall  not  be  in- 
fringed*"? 

R.  W.  Adamson  and  Napier  &  Maynard, 
for  plaintiff  in  error.  C.  E.  Roop,  Sol.,  for 
the  State. 

LUMPKIN,  J.  The  first  question  pro- 
pounded by  the  Court  of  Appeals  is  wheth- 
er the  act  of  August  12,  1910  (Acts  1910, 
p.  134),  entitled  "An  act  to  prohibit  any  per- 
son from  having  or  carrying  about  his  per- 
son, in  any  county  in  the  state  of  Georgia, 
any  pistol  or  revolver  without  first  having: 
obtained  a  license  from  the  ordinary  of  the 
county  of  said  state,  in  which  the  party  re- 
sides, and  to  provide  how  said  license  may 
be  obtained  and  a  penalty  prescribed  for  a 
violation  of  the  same,  and  for  other  pur- 
poses," is  violative  of  article  1,  |  1,  par.  22, 
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of  the  Constitution  of  this  state,  which  pro- 
vides that  "the  right  of  the  people  to  keep 
and  bear  arms  shall  not  be  Infringed,  but 
the  General  Assembly  shall  have  power  to 
prescribe  the  manner  in  which  arms  may 
be  borne.** 

[1]  1.  First  let  us  glance  hastily  at  some 
of  the  English  laws  which  antedated  the 
introduction  into  the  federal  Constitution, 
and  into  the  Constitutions  of  many  of  the 
states,  of  provisions  in  reference  to  bear< 
Ing  arms.  As  early  as  A  D.  1328,  the  stat- 
ute of  2  Ed.  Ill  was  passed,  prohibiting  per- 
sons "to  go  or  ride  armed  by  night  or  by 
day.**  And  it  has  been  declared  that  at  com- 
mon law  riding  or  going  about  armed  with 
dangerous  or  unusual  -  weapons,  to  the  ter- 
ror of  the  people,  was  always  indictable. 
Bish.  Stat  Cr.  (3d  Ed.)  §§  783,  784;  4  Bl. 
Com.  149.  By  the  act  of  22  and  23  Car. 
II,  c  25,  I  3,  it  was  provided  that  no 
person  who  had  not  lands  of  the  yearly 
value  of  £100,  except  certain  specified 
persons,  should  be  allowed  to  keep  a  gun.  etc. 
James  II  arbitrarily  disarmed  the  Protes- 
tant population,  and  quartered  Catholic  sol- 
diers among  the  people.  After  the  revolu- 
tion which  forced  his  abdication,  in  the 
first  year  of  the  reign  of  William  and  Mary, 
an  act  of  Parliament  was  passed  which  re- 
cited certain  abuses  which  had  existed,  and 
asserted  certain  rights  and  privileges. 
Among  the  grounds  of  complaint  recited 
were  the  Iceeplng  of  a  standing  army  within 
the  kingdom  in  time  of  peace,  without  the 
consent  of  Parliament,  and  quartering  sol- 
diers contrary  to  law,  and  ''causing  sev- 
eral good  subjects,  being  Protestants,  to  be 
disarmed,  at  the  time  when  papists  were 
both  armed  and  employed  contrary  to  law." 
The  Bill  of  Rights  no  doubt  arose  from  the 
conduct  of  the  Stuarts.  It  followed  the 
Declaration  of  Rights,  to  which  the  Prince 
of  Orange  assented.  Among  other  things,  it 
declared  that  "the  subjects  which  are  Prot- 
estants may  have  arms  for  their  defense, 
suitable  to  their  condition  and  as  allowed  by 
law.**  This  was  not  an  unlimited  confer- 
ence of  authority  upon  the  Protestants,  but 
only  insured  them  rights  under  the  law, 
which  allowed  persons  of  a  certain  rank  and 
condition  to  have  arms. 

When  the  second  amendment  to  the  Con- 
stitution of  the  United  States  was  adopted, 
it  declared:  "A  well  regulated  militia  being 
necessary  to  the  security  of  a  free  state,  the 
right  of  the  people  to  keep  and  bear  arms 
lAiall  not  be  infringed.**  The  third  amend- 
ment also  declared  that  no  soldier  shall,  in 
time  of  peace,  be  quartered  in  any  bouse 
without  the  consent  of  the  owner,  nor  in  time 
of  war,  except  in  the  manner  to  be  prescribed 
by  law.  Some  similar  provision  has  been 
incorporated  m  most  of  the  state  Consti- 
tutions. The  language  employed  has  not 
always  been  uniform.  In  some  cases  the 
preliminary  reference  to  the  importance  of 
an  efficient  militia  la  made,  and  in  some  It 


is  omitted,  and  there  are  other  verbal  dif- 
ferences. But  the  comimon  element  is  the 
assurance  of  the  right  "to  bear  arms.*' 

One  of  the  first  questions  which  was  raised 
under  the  constitutional  provisions  on  this 
subject  was  whether  they  were  violated  by 
laws  which  prohibited  the  carrying  of  con- 
cealed weapons.  In  the  case  of  Bliss  v.  Com- 
monwealth, 2  Lltt  (Ky.)  90,  13  Am.  Dec.  251, 
decided  in  1822,  the  Supreme  Court  of  Ken- 
tucky declared  that  an  act  to  prevent  the 
carrying  of  concealed  weapons  was  unconsti- 
tutional and  void  as  Impairing  the  constitu- 
tional right  to  bear  arms.  This  ruling  has 
not  been  followed,  but  severely  criticised. 
The  decisions  are  practically  unanimous  to 
the  contrary.  Aymette  v.  State,  21  Tenn. 
(2  Humph.)  154;  State  v.  WUforth,  74  Mo. 
528,  41  Am.  Rep.  330;  State  v.  Reid,  1  Ala. 
G12.  35  Am.  Dec.  44 ;  State  v.  Speller,  86  N. 
C.  697;  State  v.  Mitchell,  8  Blackf.  (Ind.) 
229;  Wright  v.  Commonwealth.  77  Pa,  470; 
State  V.  Jumel,  13  La.  Ann.  399;  State  v. 
Buzzard,  4  Ark.  IS;  note  to  case  of  In  re 
Brickey,  1  Am.  &  Eng.  Ann.  Cas.  55,  56 ;  Ex 
parte  Thomas,  21  Okl.  770,  97  Pac.  260,  20 
L.  R.  A.  (N.  S.)  1007,  17  Am.  &  Eng.  Ann. 
Cas.  566,  and  note. 

In  several  states  other  statutes,  regulatory 
in  their  nature,  or  prohibiting  the  carrying 
of  certain  kinds  of  weapons,  or  the  carrying 
of  weapons  under  certain  circumstances  and 
at  certain  places,  have  been  upheld.  In  An- 
drews V.  State,  3  Helsk.  (Tenn.)  165,  8  Am. 
Rep.  8,  the  Supreme  Court  of  Tennessee  held 
that  an  act  of  the  Legislature  providing  that 
it  should  not  be  lawful  for  any  porpon  to  pub- 
licly or  privately  carry  a  dirk,  sword-cane, 
Spanish  stiletto,  belt  or  pocket  pistol,  or  re- 
volver, was  constitutional,  except  as  to  a 
revolver;  that  the  word  "revolver"  might  In- 
plude  a  pistol  adapted  to  the  equipment  of 
a  militiaman  or  soldier,  or  a  weapon  not  so 
adapted;  that  if  the  weapon  designated  by 
the  statute  was  of  the  former  character  the 
absolute  prohibition  against  it  was  too  broad. 
In  the  opinion,  in  speaking  of  the  arms  in 
the  use  of  which  a  soldier  should  be  trained, 
at  one  place  the  word  "repeater*'  was  used. 
But  it  was  evident  that  reference  was  made 
to  army  and  navy  repeaters  of  a  character 
used  in  modern  warfare,  and  not  to  every 
pistol  which  might  repeat  its  fire.  The  pock- 
et revolver  was  not  meant,  for  in  Page  v. 
State,  3  Helsk.  (Tenn.)  198,  the  court  sus- 
tained a  conviction  for  carrying  such  a  pis- 
tol. In  the  opinion  It  was  said  that  "the 
evidence  fully  establishes  the  fact  that  the 
pistol  carried  by  Page  was  not  an  arm  for 
war  purposes,  and  tlierefore,  under  the  rul- 
ing of  this  court  in  the  case  of  Andrews  v. 
State,  decided  at  Jackson,  it.  was  a  weapon, 
the  carrying  of  which  the  Legislature  could 
constitutionally  prohibit"  In  Fife  v.  State, 
31  Ark.  455,  25  Am.  Rep.  556,  an  act  was  un- 
der consideration  which  provided  that  '*any 
person  who  shall  bear  or  carry  any  pistol  of 
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any  kind  whatever,  or  any  dirk,  butcher  or 
bowle  knife,  or  crword  or  spear  in  a  cane, 
brass  or  metal  knucks,  or  razor,  as  a  weap- 
on, shall  be  adjudged  guilty  of  a  misdemean- 
or," etc.  The  court  In  construing  the  act 
said:  "From  the  company  in  which  the  pis- 
tol is  placed,  and  the  known  public  mischief 
which  the  Legislature  intended  by  the  act 
to  prevent,  it  is  manifest  that  the  pistol  In- 
tended to  be  proscribed  is  such  as  is  usually 
carried  in  the  pocket,  or  of  a  size  to  be  con- 
cealed about  the  person,  and  used  in  private 
quarrels  and  brawls,  and  not  such  as  Is  in 
ordinary  use,  and  effective  as  a  weapon  of 
war,  and  useful  and  necessary  for  *the  com- 
mon defense.' "  It  was  held  that  the  act  did 
not  infringe  the  constitutional  privilege  of 
the  citizen  to  bear  arms. 

In  State  v.  Wilburn,  7  Baxt  (Tenn.)  67,  32 
Am.  Rep.  551,  it  was  held  that  a  law  pro- 
hibiting the  carrying  of  an  army  pistol,  ex- 
cept in  the  hand,  was  not  violative  of  the 
constitutional  provision  of  that*  state  in  re- 
gard to  the  right  of  citizens  to  bear  arms 
for  the  common  defense,  which  also  stated 
that  the  Legislature  should  have  power,  by 
law,  to  regulate  the  wearing  of  arms,  with  a 
view  to  prevent  crime.  In  Haile  v.  State,  38 
Ark.  564,  42  Am.  Rep.  3,  it  was  held  that  a 
statute  prohibiting  the  carrying  of  army  pis- 
tols by  nonmilitary  persons,  except  uncover- 
ed and  in  the  hand,  was  not  unconstitutional. 

In  West  Virginia  an  act  was  passed  which 
made  it  a  misdemeanor  to  carry  about  the 
person  any  revolver  or  other  pistol,  dirk, 
bowie  knife,  razor,  slungshot,  blUy,  metallic 
or  other  false  knuckles,  or  any  other  danger- 
ous or  deadly  weapon  of  like  kind  or  char- 
acter, or  to  sell  or  furnish  any  such  weapon 
to  one  whom  the  furnisher  knew,  or  had 
reason  from  his  appearance  or  otherwise  to 
believe,  to  be  Under  the  age  of  21  years. 
Certain  exceptions  were  made  as  to  keeping 
or  carrying  a  pistol  about  the  dwelling  of 
the  owner,  or  from  the  place  where  it  was 
purchased  to  his  dwelling  house,  etc.  In 
State  V.  Workman,  35  W.  Va.  367,  14  S.  Bw 
9,  14  L.  R.  A.  000,  it  was  held  that,  when- 
ever an  act  of  the  Legislature  can  be  so  con- 
strued as  to  avoid  conflict  with  the  Constitu- 
tion, such  construction  will  be  adopted  by 
the  courts,  and  that  the  act  was  not  uncon- 
stitutional. In  Ex  parte  Thomas,  21  Okl. 
770,  ©7  Pac.  200,  20  L.  R.  A.  (N.  S.)  1007,  17 
Am.  &  Eng.  Ann.  Cas.  566,  it  was  held  that 
the  word  '*arms,^  as  used  In  the  Oklahoma 
Constitution,  providing  that  ''the  right  of  a 
citizen  to  keep  and  bear  arms  •  •  *  shall 
never  be  prohibited,'*  has  reference  to  such 
arms  as  are  recognized  in  civilized  warfare, 
and  not  to  weapons  mentioned  in  the  statute 
of  that  state  which  forbade  the  carrying 
about  the  person  of  any  pistol,  revolver, 
bowie  knife,  dirk,  knife,  loaded  cane,  billy, 
metal  knuckles,  or  any  other  offensive  or  de- 
fensive weapon,  except  as  in  the  act  pro- 
vided. 


In  City  of  Sallna  v.  Blaksley,  72  Kan.  230, 
83  Pac.  619,  3  L.  R.  A.  (N.  S.)  168,  115  Am. 
St.  Rep.  196,  7  Am.  &  Eng.  Ann.  Cas.  925, 
the  Supreme  Court  of  Kansas  went  further 
than  any  other  case  which  has  come  to  the 
attention  of  the  writer,  and  held  that  the  pro- 
vision of  the  Constitution  of  that  state  that 
"the  people  shall  have  the  right  to  bear  arms 
for  their  defense  and  security"  was  a  limita- 
tion upon  the  legislative  power  to  enact  laws 
prohibiting  the  bearing  of  arms  in  the  militia, 
of  any  other  military  organization  provided 
for  by  law,  but  was  not  a  limitation  on  leg- 
islative power  to  enact  laws  prohibiting  and 
punishing  the  promiscuous  carrying  of  arms 
or  other  deadly  weapons. 

In  Re  Brickey,  8  Idaho,  597,  70  Pac.  609, 
101  Am.  St.  Rep.  215,  the  Supreme  Court  of 
Idaho  held  that,  while  it  is  undoubtedly  with- 
in the  police  power  of  the  Legislature  to 
prohibit  the  carrying  of  concealed  deadly 
weapons,  the  Legislature  has  no  power  to 
prohibit  absolutely  the  carrying  of  deadly 
weapons  In  any  manner  whatsoever,  in  cit- 
ies, towns,  and  villages;  such  a  regulation 
being  repugnant  to  those  provisions  of  both 
the  state  and  federal  Constitutions  which 
guarantee  to  the  citizens  the  right  to  bear 
arms.  In  so  far  as  reference  was  made  to 
the  federal  Constitution,  the  decision  was  the 
result  of  oversight,  as  will  presently  be  seen. 

An  examination  of  the  various  decisions, 
whether  dealing  with  laws  against  carrying 
concealed  weapons,  or  with  regulations  as  to 
the  manner  of  carrying  certain  weapons,  or 
the  prohibition  against  carrying  weapons  of  a 
particular  character,  will  show  that  two  gen- 
eral lines  of  reasoning  have  been  employed  in 
upholding  such  statutes:  First,  that  such 
provisions  are  to  be  construed  in  the  light  of 
the  origin  of  the  constitutional  declarations, 
of  their  connection  with  words  declaratory  of 
the  necessity  for  an  efllcient  militia  or  for 
the  common  defense,  or  the  like,  where  they 
are  used,  and  in  view  of  the  general  public 
purpose  which  such  provisions  were  intended 
to  subserve;  and,  second,  that  the  right  to 
bear  arms,  like  other  rights  of  person  and 
property,  is  to  be  construed  In  connection 
with  the  general  police  power  of  the  state, 
and  as  subject  to  legitimate  regulation  there- 
under. Where  a  state  Constitution  in  terms 
provides.  In  connection  with  the  right  to 
bear  arms,  that  the  state  may  regulate  this 
right,  or  may  regulate  the  manner  of  bearing 
arms,  these  words  expressly  recognize  the 
police  power  In  direct  connection  with  the 
constitutional  declaration  as  to  the  right. 
But  even  where  such  expressions  do-  not 
occur,  it  has  been  held  that  the  different 
provisions  of  the  Constitution  must  be  con- 
strued together,  and  that  the  declaration  or 
preservation  of  certain  rights  is  not  to  be  seg- 
regated and  treated  as  arbitrary,  but  in  con- 
nection with  the  general  police  power  of  the 
state,  unless  the  language  of  the  Instrument 
itself  should  exclude  such  a  construction. 
Thus,  if  the  right  to  bear  arms  Includes  dead* 
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ly  weapons  ot  every  character,  and  is  abso- 
lute and  arbitrary  In  its  nature,  it  might  well 
be  argued*  as  it  was  in  earlier  days,  that  the 
citizen  was  guaranteed  the  right  to  carry 
weapons  or  arms,  in  the  broadest  meaning 
of  that  term,  whenever,  wherever,  and  how- 
ever he  pleased,  and  that  any  regulation,  un- 
less expressly  provided  for  in  the  Constitu- 
tion, was  an  infringement  of  that  right  The 
ruling  that  the  Legislature  may  prohibit  the 
carrying  of  concealed  weapons  essentially 
concedes  the  police  power  of  regulation  to 
some  extent  If  this  be  conceded,  the  ques- 
tion then  becomes  one  as  to  whether  the  par- 
ticular regulation  involved  is  legitimate  and 
reasonably  within  the  police  power,  or  wheth- 
er it  is  arbitrary,  and,  under  the  name  of 
regulation,  amounts  In  effect,  to  a  depriva- 
tion of  the  constitutional  right 

Various  other  rights  are  guaranteed  by  the 
Constitution,  but  they  are  construed  in  con- 
nection with  the  general  police  power  of  the 
state.  The  Constitution  prohibits  the  pas- 
sage of  any  law  curtailing  or  restraining  the 
liberty  of  speech  or  of  the  press.  But  it  has 
never  been  held  that  this  gave  the  arbitrary 
right  to  a  person  to  make  public  speeches  or 
shout  his  sentiments,  at  all  times  and  in  all 
places,  regardless  of  Interference  with  public 
order;  nor  has  it  ever  been  held  that  such 
guaranties  interfered  with  laws  making  libel 
and  slander  punishable.  The  right  of  con- 
tract has  been  held  to  be  a  part  of  the  liberty 
of  the  citizen,  and  yet  various  contracts  have 
been  subjected  to  police  regulation.  The 
right  to  go  from  place  to  place  is  subject  to 
police  regrul&tion  for  the  public  health  and 
safety,  as,  for  instance,  in  times  of  epidemics. 
Other  illustrations  might  readily  be  given. 

Let  us  now  consider  more  especially  the 
laws  and  decisions  of  this  state  on  the  sub- 
ject The  provision  in  reference  to  bearing 
arms  appeared  in  the  Constitution  of  1861. 
It  was  again  incorporated  in  the  Constitution 
of  1865  and  that  of  1868.  In  the  latter  the 
same  language  was  used  as  in  the  Constitu- 
tion of  1877,  except  that  it  contained  the 
preamble:  "A  well  regulated  militia  being 
necessary  to  the  security  of  a  free  people." 
In  the  Constitution  of  1877,  these  words  were 
not  employed  in  that  immediate  connection, 
but  were  used  in  article  10,  $  1,  par.  1,  treat- 
ing of  the  militia;  and  it  was  doubtiess 
deemed  unnecessary  to  reiterate  them  in  both 
connections.  While  proceedings  of  a  consti- 
tutional convention  may  be  looked  to,  they  do 
not  furnish  a  controlling  construction  of  the 
meaning  of  words  in  the  Constitution.  Such 
an  instrument  derives  its  vitality  and  force 
from  its  adoption  by  the  people,  rather  than 
from  the  intentions  of  certain  members  of  the 
convention,  or  expressions  of  individual  opin- 
ions in  speeches. 

The  first  case  which  arose  in  this  state  on 
the  subject  under  consideration  was  that  of 
Nunn  V.  State  (which  was  decided  in  1846), 
1  Oa.  243.  At  that  time  it  was  still  a  some- 
what mooted  question  whether  the  second 


amendment  to  the  Constitution  of  the  United 
States   was  a  limitation  on   the  power  of 
Congress  only,  or  also  affected  that  of  the 
state  Legislatures,  although  Barron  v.  Balti- 
more, 7  Pet  243,  8  L.  Ed.  672,  had  been  de- 
cided.    An  examination  of  the  decisions  of 
courts  will  show  that  some  very  reputable 
authorities  had  expressed  the  opinion  that 
the  amendment  applied  to  state  Legislatures, 
as  well  as  to  Congress.     As  already  noted, 
the  Supreme  Court  of  Idaho,  as  late  as  1002, 
still  treated  it  as  a  limitation  upon  the  state 
governments,  and  as  a  guaranty  to  the  in- 
dividual citizen.     In  this  condition  of  Judi- 
cial consideration,  the  Nunn  Case  was  de- 
cided.    It  was  said:    ''A  law  which  merely 
inhibits  the  wearing  of  certain  weapons  in 
a  concealed  manner  is  valid.    But  so  far  as 
it  cuts  off  the  exercise  of  the  right  of  the 
citizen  altogether  to  bear  arms,  or,  under 
the  color  of  prescribing  the  mode,  renders  the 
right  itself  useless,  it  is  in  conflict  with  the 
Constitution,  and   void."     As  at  that  time 
there  was  no  provision   on  the  subject  in 
the  state  Constitution,  and  the  only  consti- 
tutional declaration  quoted  was  from  the  sec- 
ond amendment  to  the  federal  Constitution, 
it   is  clear  that  the   court  took   the   view 
that  such  amendment  was  a  restriction  upon 
the  Legislature  of  the  state,  as  well  as  up- 
on Congress,  and  what  was  said  was  in  ref- 
erence to  the  federal  Constitution.    The  opin- 
ion contains  some  broad  language  used  in 
discussion;    but  evidentiy  it  was  never  in- 
tended to  hold  that  men,  women,  and  chil- 
dren had  some  inherent  right  to  keep  and 
carry  arms  or  weapons  of  every  description, 
which  could  not  be  infringed  by  the  Legisla- 
ture, unless  as  a  result  of  the  constitutional 
proFision   under  consideration.      Since  that 
time    the    Supreme    Court    of    the    United 
States,    whose   construction   of   the  federal 
Constitution  is  conclusive,  has  held  that  the 
second  amendment  to  that  instrument  was 
a   restriction   upon   the  power  of  Congress 
only.    In  United  States  v.  Cruikshank,  92  U. 
S.  542,  23  L.  Ed.  588,  it  was  said:   "The  sec- 
ond amendment  means  no  more  than  that 
it  [the  right  to  bear  arms]  shall  not  be  in- 
fringed by  Congress,  and  has  no .  other  ef- 
fect than  to  restrict  the  powers  of  the  na- 
tional government    Sovereignty,  for  the  pro- 
tection of  the  rights  of  life  and  personal  liber- 
ty within  the  respective  states,  rests  alone 
with  the  states."     Presser  v.   Illinois,   116 
U.  S.  252,  6  Sup.  Ct  580,  29  Ia  Bd.  615; 
Twining  v.  New   Jersey,  211  U.  S.   78,  29 
Sup.  Ct  14,  53  L.  £2d.  97.     In  Stockdale  v. 
State,  32  Ga.  225,  the  only  point  really  de- 
cided was  whether  the  court  erred  in   re- 
fusing a  request  to  give  a  charge  as  to  what 
exposure  of  a  weapon  would  satisfy  the  act 
prohibiting  the  carrying  of  concealed  weap- 
ons, and  in  charging  to  the  effect  that  if  any 
part  of  a  pistol  was  concealed,  it  was  a  vio- 
lation of  the  law.     No  constitutional  ques- 
tion was  involved;   and»  so  far  as  the  ref- 


264 


72  SOUTHEASTERN  REPORTER 


(Ga. 


erence  to  the  Xunn  Case  mentioned  such  a 
'jueBtlon,  it  was  obiter  dictum. 

In  HUl  y.  State,  53  Ga.  472,  an  act  which 
made  it  penal  ta  carry  about  the  person  any 
dirk,  bowie  knife,  revolver,  or  any  kind  of 
deadly  weapon  to  any  court  of  Justice  or 
any  election  grounds  or  precinct,  or  any 
place  of  public  worship,  or  any  other  public 
gathering  in  this  state,  except  militia  mus- 
ter grounds,  was  attacked  as  violative  of 
the  provision  of  the  Constitution  of  1868  in 
regard  to  the  right  of  the  people  to  keep  and 
bear  arms.  Speaking  of  the  meaning  of  this 
clause  of  the  Constitution,  McCay,  J.,  made 
use  of  the  following  vigorous  utterance:  "It 
is  to  secure  the  existence  of  a  well-regulat- 
ed militia;  that,  by  the  express  words  of 
the  clause,  was  the  object  of  it,  and  I  have 
always  been  at  a  loss  to  follow  the  line  of 
thought  that  extends  the  guaranty  to  the 
right  to  carry  pistols,  dirks,  bowie  knives, 
and  those  other  weapons  of  like  character, 
which,  as  all  admit,  are  the  greatest  nui- 
sances of  our  day.  It  is  in  my  Judgment  a 
perversion  of  the  meaning  of  the  word 
'arms,'  as  used  in  the  phrase  'the  right  to 
keep  and  bear  arms,'  to  treat  it  as  including 
weapons  of  this  character.  The  preamble 
of  the  clause  is  the  key  to  the  meaning  of 
It  The  word  'arms'  evidently  means  the 
arms  of  a  militiaman,  the  weapons  ordina- 
rily used  in  battle,  to  wit,  guns  of  every 
Idnd,  swords,  bayonets,  horseman's  pistols, 
etc.  The  very  words  'bear  arms'  had  then, 
and  now  have,  a  technical  meaning.  The 
'arms-bearing'  part  of  a  people  were  its  men 
fit  for  service  on  the  field  of  battle.  That 
country  was  'armed*  that  had  an  army  ready 
for  fight  The  call  'to  arms'  was  a  call  to 
put  on  the  habiliments  of  battle,  and  I  great- 
ly doubt  if  in  any  good  author  of  those  days 
a  use  of  the  word  'arms,'  when  applied  to  a 
people,  can  be  found,  which  includes  pocket 
pistols,  dirks,  sword  canes,  toothpicks,  bowie 
knives,  and  a  host  of  other  relics  of  the 
past  barbarism,  or  inventions  of  modern 
savagery  of  like  character.  In  what  man- 
ner the  right  to  keep  and  bear  these  pests  of 
society  can  encourage  or  secure  the  existence 
of  a  militia,  and  especially  of  a  well-regu- 
lated militia,  I  am  not  able  to  divine."  He 
said  that  if  it  should  be  held  (following  the 
opinion  in  the  Nunn  Case)  that  the  guaranty 
of  our  state  Constitution  was  intended  to 
Include  weapons  of  the  character  mentioned, 
the  act  was  still  not  unconstitutional;  that 
the  power  to  "prescribe  the  manner  in  which 
arms  may  be  borne"  should  be  given  a  rea- 
sonable iuteri)retation,  and  that  it  includ- 
ed the  power  to  prescribe,  not  only  the 
particular  way  In  which  such  weapons  might 
be  carried,  such  as  openly  or  secretly,  on  the 
shoulder  or  in  the  hand,  loaded  or  unloaded, 
cocked  or  uncocked,  capped  or  uncapped, 
but  also  the  time  when  and  the  place  where 
they  might  be  borne.  He  said:  "The  Consti- 
tution is  to  be  construed  as  a  whole.    One 


part  of  it  is  not  to  be  understood  in  such  a 
sense  as  will  militate  against  another.  It 
is  as  well  the  duty  of  the  General  Assembly 
to  pass  laws  for  the  protection  of  the  person 
and  property  of  the  citizens,  as  it  is  to  ab- 
stain from  any  infringement  of  the  right  to 
bear  arms.  The  preservation  of  the  public 
peace,  and  the  protection  of  the  people 
against  violence,  are  constitutional  duties  of 
the  Legislature,  and  the  guaranty  of  the 
right  to  keep  and  bear  arms  is  to  be  under- 
stood and  construed  in  connection  and  in 
harmony  with  these  constitutional  duties." 
Bish.  St  Cr.  (3d  Ed.)  |  793.  Surely  no  one 
will  contend  that  children  have  a  constitu- 
tional right  to  go  to  school  with  revolvers 
strapped  around  them,  or  that  men  and  wo- 
men have  a  right  to  go  to  church,  or  sit  in 
the  courtrooms,  or  crowd  around  election 
precincts,  armed  like  desparadoes,  and  that 
this  is  beyond  the  power  of  the  Legislature 
to  prevent. 

It  was  argued  that  the  requirement  of  a 
license  to  carry  the  weapons  named  in  the 
act,  and  the  fixing  of  a  fee  of  50  cents,  were 
obnoxious  to  the  constitutional  provision. 
If  this  argument  be  sound,  then  practically 
the  whole  licensing  system  would  be  de- 
stroyed on  the  ground  that  to  require  a  li- 
cense is  not  a  regulation,  but  a  prohibition. 
Many  persons  are  required  to  obtain  a  li- 
cense before  engaging  in  certain  businesses 
or  performing  certain  acts;  where  a  legiti- 
mate exercise  of  the  police  power  of  the 
state,  it  has  never  been  thought  that  this 
was  a  violation  of  any .  constitutional  right 
as  to  person  or  property.  It  was  contended 
also  that  a  requirement  of  a  bond  of  $100, 
conditioned  upon  a  proper  and  legitimate 
use  of  the  weapons,  rendered  the  act  ob- 
noxious to  the  Constitution.  It  was  said 
that  this  might  deprive  some  persons  who 
could  not  give  a  bond  of  the  right  to  carry 
the  weapon.  There  are  many  cases  in  which 
a  person  may  exercise  a  certain  right  by 
giving  a  bond.  Numerous  public  officers  are 
required  to  furnish  bond  before  taking 
charge  of  the  office,  but  this  has  not  been 
thought  to  be  unconstitutional  because  some 
citizens  might  desire  to  hold  the  office  who 
could  not  give  the  bond.  The  right  to  ap- 
peal to  the  courts  is  guaranteed  by  the 
Constitution.  In  order  to  obtain  a  writ  of 
attachment,  the  plain tifiT  must  give  bond.  It 
would  hardly  be  said  that,  because  he  could 
not  give  the  bond  required  by  the  statute,  he 
was  unconstitutionally  excluded  from  ap- 
pealing to  the  court  in  that  manner.  Illus- 
trations might  be  multiplied.  We  think, 
upon  careful  consideration,  that  the  regu- 
latory provisions  of  the  act  of  1910  are  not 
so  arbitrary  or  unreasonable  as  to  amount, 
in  effect,  to  a  prohibition  of  the  right  to 
bear  arms,  or  an  infringement  of  that  right 
as  protected  by  the  (Constitution. 

Acts  of  the  Legislature  ought  to  be  given 
a  reasonable  and  senaible  construction,  and 
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one  which  will  not  conflict  with  the  Oonstl- 
tntion,  where  it  is  practicable  to  do  so. 
Ooonty  of  De  Kalb  v.  City  of  Atlanta,  132 
Ga.  727  (2),  65  S.  E.  72 ;  Southern  Ry.  Co.  v. 
Atlanta  Sand  Co.,  135  Ga.  36(5),  68  S.  E. 
807;  Atlantic  Coast  Line  R.  Co.  ▼.  State, 
135  Ga.  545,  561,  69  S.  E.  725,  32  L.  R.  A. 
(N.  S.)  20.  The  Illustrations  given  by  Black- 
stone,  in  connection  with  his  rules  for  con- 
struing statutes,  are  familiar.  Among  them 
is  a  law  forbidding  a  layman  to  "lay  hands" 
on  a  priest,  which  was  construed  to  include 
hurting  him  with  a  weapon;  a  law  forbid- 
ding all  ecclesiastical  persons  to  purchase 
••provisions"  at  Rome,  which  should  be  con- 
strued as  not  including  **grain  or  other  vic- 
tuals," but  nominations  to  benefices,  which 
were  known  as  ecclesiastical  provisions;  a 
law  declaring  that  those  who  in  a  storm 
forsook  a  ship  should  forfeit  all  property 
therein,  and  the  ship  and  lading  should  be- 
long to  those  who  staid  in  it,  which  was 
construed  not  to  apply  in  favor  of  a  sick 
passenger,  who,  by  reason  of  his  disease, 
was  unable  to  get  out  and  escape;  and  a 
law  which  declared  that  ''whoever  draws 
blood  in  the  streets"  should  be  punished, 
which  was  held  not  to  apply  to  a  surgeon, 
who  opened  the  vein  of  a  person  who  fell 
down  in  the  street  in  a  fit.  1  Bl.  Com.  60, 
61.  We  are  not  called  upon  to  determine 
whether  the  act  of  1910  offends  the  rules 
of  rhetoric  or  English  grammar,  but  wheth- 
er it  violates  the  Constitution.  The  act 
should  receive  a  reasonable  construction. 
.Suppose  that  the  owner  of  a  pistol  should 
accidentally  drop  it  from  the  window  of  his 
dwelling  to  the  street  A  narrow  and  lit- 
eral construction  of  the  act  might  make  it 
penal  for  him  to  pick  it  up  and  carry  it 
into  his  house.  It  is  lawful  to  sell  pistols. 
But  a  similar  construction  might  make  it 
Impossible  for  the  carrier  to  deliver  them 
to  the  dealer,  or  the  dealer  to  deliver  them 
to  the  customer.  But  we  will  not  anticipate 
that  any  such  construction  will  be  given, 
but  one  which  will  carry  out  the  legislative 
purpose. 

[2]  2.  The  second  question  propounded  by 
the  Court  of  Appeals  Is  whether  the  act  of 
1910  is  in  violation  of  the  right  of  a  citi- 
zen, under  article  8,  I  2,  of  the  Constitu- 
tion of  the  United  States,  which  provides: 
•*A  well  regulated  militia  being  necessary  to 
the  security  of  a  free  state,  the  right  of  the 
people  to  keep  and  bear  arms  shall  not  be  in- 
fringed." What  has  been  said  above  an- 
swers this  question  in  the  negative.  It  is 
not  contended  tliat  anything  contained  in 
this  act  affects,  or  was  intended  to  affect, 
any  federal  law  passed  in  pursuance  of  the 
Constitution  of  the  United  States  in  regard 
to  the  regulation  of  militia.  All  the  Justices 
concur,  exc^t  BECK,  J;,  absent 

ATKINSON,  J.  (dissenting).  The  first 
question  propounded  by  the  Court  of  Ap- 
peals Ahonld  be  answered  in  the  affirmative. 


The  correctness  of  the  answer  depends  upon 
a  proper  construction  of  the  statute  in  ques- 
tion, and  of  the  Constitution  of  this  state. 
In  construing  the  Constitution  on  the  sub- 
ject, its  history  is  such  as  to  make  manifest 
the  intention  of  the  people  in  adopting  it, 
and  the  intent  as  thus  shown,  should  be  giv- 
en effect  Precedents  of  other  states,  con- 
sisting of  rulings  of  courts,  relative  to  Con- 
stitutions, statutes,  and  questions  which 
were  not  identical  with  those  of  our  own, 
and  which  probably  had  different  histories, 
can  have  but  little,  if  any,  weight  in  show- 
ing the  intention  of  the  makers  of  our  Con- 
stitution and  statutes.  Resort  to  the  his- 
tory of  the  early  English  laws  on  the  sub- 
ject of  the  right  to  bear  arms  is  not  impor- 
tant otherwise  than  as  to  be  suggestive  of 
reasons  why  it  should  have  been  expressly 
put  in  our  fundamental  law  that  the  inher- 
ent right  of  the  people  to  bear  arms  should 
never  be  infringed  by  the  legislative  power 
in  the  exercise  of  the  right  to  enact  laws. 

Section  1  of  the  act  concerning  the  con- 
stitutionality of  which  the  question  is  pro- 
pounded, declares:  •That  from  and  after 
the  passage  of  this  act  it  shall  be  unlawful 
for  any  person  to  have  or  carry  about  his 
person,  in  any  county  in  the  state  of 
Georgia,  any  pistol  or  revolver  without  first 
taking  out  a  license  from  the  ordinary  of 
the  respective  counties  in  which  the  party 
resides,  before  such  person  shall  be  at  liber- 
ty to  carry  around  with  him  on  his  person, 
or  to  have  in  his  manual  possession  outside 
of  his  own  home  or  place  of  business;  pto- 
vided  that  nothing  in  this  act  shall  be  con- 
strued to  alter,  affect  or  amend  any  laws 
now  in  force  in  this  state  relative  to  the 
carrying  of  concealed  weapons  on  or  about 
one's  person;  and  provided  further,  that 
this  shall  not  apply  to  sheriffs,  deputy  sher- 
iffs, marshals,  or  other  arresting  officers  of 
this  state  or  United  States  who  are  now  al- 
lowed, by  law,  to  carry  revolvers;  nor  to 
any  of  the  militia  of  said  state  while  in 
service  or  upon  duty;  nor  to  any  students 
of  military  colleges  or  schools  when  they 
are  in  the  discharge  of  their  duty  at  such 
colleges."  Section  2  declares:  'That  the  or- 
dinary of  the  respective  counties  of  this 
state,  in  which  the  applicant  resides,  may 
grant  such  license,  either  in  term  time  or 
during  vacation,  upon  the  application  of  par- 
ty or  person  desiring  to  apply  for  such  li- 
cense; provided  applicant  shall  be  at  least 
eighteen  years  old  or.  over,  and  shall  give  a 
bond  payable  to  the  Governor  of  the  state 
in  the  sum  of  one  hundred  dollars,  condi- 
tioned upon  the  proper  and  legitimate  use 
of  said  weapon,  with  a  surety  approved  by 
the  ordinary  of  said  county,  and  the  ordi- 
nary granting  the  license  shall  keep  a  rec- 
ord of  the  name  of  the  person  taking  out 
such  license,  the  name  of  the  maker  of  the 
firearm  to  be  carried,  and  the  caliber  and 
number  of  the  same."  Section  3  provides 
that:   "The  person  making  such  application. 
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and  to  wbom  such  license  Is  granted,  shall 
pay  to  the  ordinary  for  granting  said  li- 
cense the  sum  of  fifty  cents,  which  license 
shall  cover  a  period  of  three  years  from  date 
of  granting  same."  Section  4  makes  the 
violation  of  the  act  punishable  as  for  a  mis- 
demeanor. 
The  majority  refuse  to  "anticipate"  that 


volver  in  any  manner  whatever,  and  punish- 
able as  for  a  misdemeanor. 

Whatever  else  might  be  said  of  this  stat- 
ute, it  ought  not  to  be  held  that  it  does 
not  infringe  the  right  to  carry  a  pistol  or 
revolver.  As  the  statute  is  to  be  construed 
as  infringing  the  right  to  carry  a  pistol  or 
revolver,  it  only  remains  to  determine  wheth- 


this  act  will  be  so  construed  as  to  render  er  "pistols  or  revolvers,"  as  contemplated  by 
it  unlawful  for  the  owner  of  a  pistol,  who  this  act,  are  to  bcf  classed  as  "arms,"  with- 
should  accidentally  drop  it  from  his  dwell-  I  in*  the  meaning  of  the  Constitution  of  this 
ing  to  the  street^  to  afterwards  pick  it  up  ;  state,  which  declares  that  "the  right  of  the 
and  carry  it  into  his  house;  or  that,  if  a  ;  people  to  keep  and  bear  arms  shall  not  be 
pistol  should  be  purchased,  it  would  be !  infringed,  but  the  General  Assembly  shall 
unlawful  for  the  dealer  to  deliver  it  or  the  have  the  power  to  prescribe  the  manner  in 
purchaser  to  receive  it  When  some  such  which  arms  may  be  borne."  If  they  were 
question  arises,  it .  cannot  be  passed  over  so  contemplated,  then  the  act  is  obnoxious 
lightly.  An  existing  statute  prohibits  the  to  this  clause  of  the  Constitution.  The  act 
carrying  of  a  pistol  concealed,  and  in  a'  pros- !  contemplates  all  pistols  and  revolvers,  be- 
ecution  for  the  violation  of  this  statute  it   cause  it  excepts  none.     If  it  had  not  con- 


has  been  held  that  if  a  pistol  be  carried 
concealed  but  for  a  moment  it  is  a  viola- 
tion of  the  law.  Brinson  v.  State,  75  Ga. 
882.  But  the  provisions  of  the  act  above 
quoted  extend  further  than  to  instances  such 


tem plated  specially  pistols  and  revolvers, 
such  as  belong  to  the  accoutrement  of  the 
militia,  the  militia  would  not  have  been  in- 
cluded among  the  classes  which  were  ex- 
cepted from  its  operation.    By  such  an  ex- 


as  mentioned  by  the  majority.  Under  them  ception,  the  act  gave  to  the  militia  the  right 
no  person,  male  or  female,  under  the  age  of  of  carrying  pistols  and  revolvers  of  the  kind 
18  years,  other  than  such  as  might  come  which  it  undertook  to  deny  to  other  people, 
within  certain  classes  specifically  excepted.  If  it  were  a  proper  test  and  right  to  hold 
could  lawfully  carry  around  on  his  person,  that  the  Constitution,  by  the  use  of  the  word 
or  haver  in  his  manual  possession,  any  kind  "arms,"  contemplated  only  such  as  were 
of  pistol  or  revolver,  for  any  purpose  what-  borne  by  the  militia,  this  act,  according  to 
ever,  in  any  conceivable  manner,  elsewhere  the  manifest  purpose  and  intent  of  the  Leg- 
than  in  his  own  home  or  place  of  business.  Islature,  would  antagonize  the  Constitution; 
Nor  could  any  person  over  the  age  of  18  but  this  dissent  is  not  rested  on  that  proposi- 
years  do  so  without  first  having  obtained  a  tion.  Before  our  Constitution  contained  any 
license  so  to  do  from  the  ordinary  of  the  declaration,  .against  the  infringement  upon 
county,  and  having  given  bond  and  paid  the  the  right  of  the  people  to  bear  arms,  it  was 
prescribed  fee.  Relatively  to  a  person  un- 1  thought  by  this  court  that  the  second  amend- 
der  the  age  of  18  years,  it  matters  not  what  ment  to  the  Constitution  of  the  United 
the  conditions  or  causes  might  be  that  would  :  States,  which  is  set  forth  in  the  second  ques- 
render  it  necessary  for  him  or  her,  as  the  j  tion  propounded  by  the  Court  of  Appeals, 
case  might  be,  to  go  to  or  from  his  home  prohibited  legislation  by  state  Legislatures 
or  place  of  business,  or  what  dangers  might   which  infringed  the  right  to  bear  arms,  and 


be  encountered  on  the  way,  or  how  great 
the  necessity  for  a  pistol  or  revolver  for 


that  the  Constitution  last  mentioned,  which 
did  not  refer  to  "pistols  or  revolvers,"  oth- 


the  protection  of  self  or  property,  he  would  erwise  than  as  might  be  comprehended  by 
violate  the  statute  if  on  the  way  he  carried  the  word  "arms,"  contemplated  pistols.  That 
in  his  hand,  or  otherwise  about  his  person,  such  was  the  understanding  of  this  court  at 
a  pistol  or  revolver.  The  same  would  apply  that  time  Is  shown  by  the  decision  rendered 
to  all  persons  over  the  age  of  18  years,  not  in  the  case  of  Nunn  v.  State,  1  Ga.  343, 
falling  within  any  of  the  excepted  classes,  which  has  been  referred  to  by  the  majority, 
unless  they  had  complied  with  the  prescrib-  Nunn  had  been  convicted  under  the  act  of 
ed  conditions  relative  to  obtaining  a  license,  '  1837,  which  made  it  a  misdemeanor  "for  any 
giving  bond,  and  paying  the  fee.  A  nonresi-  merchant  or  vender  of  wares  or  merchandise 
dent,  without  a  place  of  business,  could  not  in  this  state,  or  any  person  or  persons  what- 
obtain  a  license.  If  there  were  a  vacancy  in  ^  ever,  to  sell,  or  to  ofiTer  to  sell,  or  to  keep 
the  ofDce  of  the  ordinary,  no  person  could  or  to  have  about  their  i)er8ons,  or  elsewhere, 
obtain  a  license.  However  distasteful  or  in-  any  of  the  hereinafter  described  weapons, 
convenient  it  might  be  to  a  law-abiding  dti-  to  wit:  Bowie  or  any  other  kinds  of  knives, 
zen  to  take  out  a  license  and  be  recorded  as  |  manufactured  and  sold  for  the  purpose  of 
the  carrier  of  a  pistol,  or,  in  case  of  re- 1  wearing  or  carrying  the  same  as  arms  of 
mote  distance  from  the  ordinary,  or  inac-  •  ofiTense   or    defense;    pistols,    dirks,    sword- 


cessibillty  to  his  office,  however  great  the 
necessity  of  carrying  a  pistol  or  revolver  for 
f^elf -protection,  before  a  license  could  be  ob- 
tained, it  would  be  a  violation  of  this  stat- 


canes,  spears,  etc., 'shall  also  be  contemplat- 
ed in  this  act,  save  such  pistols  as  are 
known  and  used  as  horseman's  pistols." 
Cobb*s  Dig.  p.  84S.    This  act  was  attadsed 


ute  to  carry  any  kind  of  a  pts^tol  or  re-   as   being   unconstitutional,  and  it  was   so 
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held  by  this  court,  and  the  Judgment  of  the 
lower  court  refusing  a  new  trial  was  reyers- 
ed.  The  effect  of  the  decision  was  to  hold 
that  a  pistol  was  an  "arm»"  In  the  mean- 
ing of  the  Constitution.  The  court,  express- 
ing the  opinion  through  Lumpkin,  J.,  said: 
"We  are  of  the  opinion,  then,  that  so  far 
as  the  act  of  1837  seeks  to  suppress  the 
practice  of  carrying  certain  weapons  secret- 
ly that  it  is  valid,  Inasmuch  as  It  does  not 
deprive  the  citizen  of  his  natural  right  of 
self-defense,  or  of  his  constitutional  right  to 
ke^  and  bear  arms.  But  that  so  much  of 
it  as  contains  a  prohibition  against  bear- 
ing arms  openly  is  in  conflict  with  the  Con- 
stitution, and  void;  and  that  as  the  defend- 
ant has  been  Indicted  and  convicted  for  car- 
rying a  pistol,  without. charging  that  it  was 
done  in  a  concealed  manner,  under  that  por- 
tion of  the  statute  which  entirely  forbids 
its  use,  the  Judgment  of  the  court  below 
must  be  reversed,  and  the  proceeding  quash- 
ed." 

This  decision  was  rendered  in  1846,  and 
was  subsequently  approved  In  the  case  of 
Stockdale  v.  State.  32  Ga.  225-227,  which 
was  decided  at  the  January  term,  1861.  No 
constitutional  question  was  raised  in  this 
latter  case;  but  it  is  pertinent  to  the  pres- 
ent discussion  for  the  purpose  of  showing 
that  this  court  construed  the  word  "arms" 
to  Include  "pistols."  In  the  oplulon,  Lyon, 
J.,  after  quoting  so  much  of  the  opinion  as 
Is  quoted  above  from  the  case  of  Nunn  v. 
State,  supra,  said:  "That  decision  has  been 
constantly  adhered  to  from  that  time  to  the 
present,  and  must  continue  to  stand  as  the 
law  of  this  court  on  that  subject"  It  was 
farther  said:  "To  enforce  the  law,  as  tne 
court  construed  it  to  the  Jury,  would  be  to 
prohibit  the  bearing  of  those  arms  [pistols] 
altogether.  *  .  *  *  What  the  Legislature 
did  intend  was  to  compel  persons  who  car- 
ried those  weapons  to  so  wear  them  about 
their  persons  that  others,  who  might  come 
in  contact  with  them,  might  see  that  they 
were  'armed.'*'  Subsequently,  in  1874,  the 
decision  of  this  court,  in  the  case  of  Hill  v. 
State,  53  Oa.  472,  was  rendered.  Hill  was 
indicted  under  a  section  of  the  Code  which 
prohibited  the  carrying  of  a  pistol,  etc.,  to 
any  court  of  Justice,  etc.  He  was  convicted, 
and  this  court  affirmed  the  Judgment  of  the 
lower  court  in  refusing  to  grant  a  new  trial, 
liolding,  among  other  things,  that  the  statute 
under  which  he  was  indicted  was  not  ob- 
noxious to  the  Constitution  of  this  state, 
which  declared,  "a  well  regulated  militia  be- 
ing necessary  to  the  security  of  a  free  state, 
the  right  of  the  people  to  keep  and  bear 
shall  not  he  infringed,  but  the  General  As- 
sembly shall  have  the  power  to  prescribe 
the.manner  in  which  arms  may  be  borne.** 
McCay,  J.,  speaking  for  himself,  was  of  the 
opinion  that  if  the  question  were  entirely 
a  new  one  he  should  not  hesitate  to  hold 
that  the  language  of  the  Constitution  of  this 
state,  as  well  as  that  of  the  United  States, 


guarantees  only  "the  right  to  keep  and  bear 
the  'arms'  necessary  for  a  militiaman,'*  and 
did  not  Indude  pistols;  and  after  criticising 
the  reasoning  in  the  case  of  Nunn  v.  State, 
supra,  said  further:  "But,  assuming  that  the 
guaranty  of  our  state  Constitution  was  in- 
tended to  Include  weapons  of  this  character 
(which,  considering  that  it  was  made  a  part 
of  the  Constitution  after  the  decision  of 
Nunn  V.  State,  1  Ga.  243,  is  not  improbable) 
we  are  still  of  the  opinion  that  the  act"  un- 
der which  the  Indictment  was  found  was 
not  unconstitutional.  The  decision,  however, 
was  placed,  not  on  a  holding  that  pistols 
were  not  arms,  as  contemplated  by  the  Con- 
stitution, but  upon  a  construction  of  that 
provision  of  the  Constitution  which  author- 
izes the  Legislature  to  regulate  the  manner 
in  which  arms  might  be  borne,  holding,  in 
effect,  that  the  right  to  regulate  the  manner 
of  carrying  arms  authorized  the  legislation 
preventing  them  from  being  carried  to  courts 
of  Justices,  etc. 

The  ruling  so  made  was  a  concession  that 
pistols  were  "arms,"  within  the  meaning  of 
the  Constitution,  but  only  saved  the  statute 
by  construing  the  power  to  regulate  the 
manner  of  carrying  such  arms  into  authority 
to  provide  that  arms  should  not  be  carried 
to  courts  of  Justice.  There  were  no  other 
decisions  on  this  subject;  but  all  of  these, 
except  the  last,  were  rendered  prior  to  the 
adoption  of  the  Constitution  of  1861,  which 
was  the  first  time  the  makers  of  the  Consti- 
tution of  this  state  saw  fit  to  interpose. 
When  they  spoke,  they  made  an  affirmative 
declaration  which  recognized  the  existence 
of  the  right  of  the  people  to  bear  arms,  and 
placed  a  limitation  on  the  power  of  the  Leg- 
islature with  respect  thereto,  and  declared 
that  the  right  should  not  be  infringed.  This 
was  done  after  "arms"  had  been  construed 
by  this  court,  in  Nunn  v.  State,  supra,  to  in- 
clude pistols,  and  after  this  ihterpretation 
had  been  followed  by  the  decision  in  Stock- 
dale  V.  State,  supra,  in  1861,  at  which  time 
the  construction  was  reaffirmed.  Subsequent- 
ly  the  question  was  dealt  with  in  other  Con- 
stitutions, as  follows:  The  Constitution  of 
1869,  art  1,  |  1,  par.  4  (Code  1868,  |  4898) 
declared:  "A  well  regulated  militia  being 
necessary  to  the  security  of  a  free  state, 
the  right  of  the  people  to  keep  and  bear 
arms  shall  not  be  infringed."  The  (Consti- 
tution of  1868,  art  1,  I  1,  par.  14  (Code  of 
1873,  {  5006),  declared:  "A  well  regulated 
militia  being  necessary  to  the  security  jof  a 
free  people,  the  right  of  the  people  to  keep 
and  bear  arms  shall  not  be  infringed,  but  the 
General  Assembly  shall  have  the  power  to 
prescribe  by  law  the  manner  in  which  arms 
may  be  borne"  There  was  no  other  provi- 
sion in  the  Constitution  on  the  subject  until 
the  adoption  of  the  Constitution  of  1877, 
when  the  question  was  dealt  with  as  set 
forth  in  the  excerpt  copied  in  the  first  ques- 
tion propounded  by  the  CSourt  of  Appeals. 
Without  going  farther,  it  is  manifest  that 


268 


72  SOUTHEASTERN  REPOETBE 


(Ga. 


the  framers  of  the  Constitution  of  1877,  by 
the  use  of  the  word  '"arms,"  as  in  that  in- 
strument employed,  intended  to  include  pis- 
tols. It  would  be  strange  to  impute  to  them 
a  different  intention,  when  it  is  considered 
that  the  Legislature  had  formerly  so  em- 
ployed it,  and  the  courts  had  so  interpreted 
it  from  the  time  of  the  decision  in  Nunn  v. 
State,  1  Ga.  243,  up  to  the  time  of  the  deci- 
sion in  Stockdale  v.  State,  32  Ga.  225,  in 
1861,  and  still  recognized  in  Hill  v.  State, 
53  Ga.  472,  in  1874,  and  especially  when  in 
the  latter  case  the  interpretation  was  spe- 
cially mentioned  and  criticised  by  the  Judge 
rendering  the  opinion,  before  such  interpre- 
tation was  yielded  to  by  the  court  After 
such  use  and  interpretation  of  the  word,  if 
it  was  intended  by  the  Constitution  of  1877 
to  empower  the  Legislature  to  deal  with 
pistols  on  a  different  footing  from  other 
weapons  of  offense  and  defense,  some  change 
in  expression  on  the  subject  would  have 
been  made. 

But  in  looking  to  the  real  intent  of  the 
framers  of  the  Constitution,  there  is  still 
more  light  on  the  subject  disclosed  by  Smairs 
Report  of  the  Constitutional  ConventiOD  of 
1877.  .  *'One  of  the  aids  in  constitutional 
construction  is  an  examination  of  the  pro- 
ceedings of  the  constitutional  convention." 
Butts  County  v.  Jackson  Banking  Co.,  129 
Ga.  801,  805.  60  S.  E.  149,  151,  15  L.  R.  A. 
(N.  S.)  567,  121  Am.  St  Rep.  244.  See,  also, 
Wellborn  v.  Estes,  70  Ga.  390,  401;  Blocker 
V.  Boswell,  109  Ga.  233,  34  S.  B.  289;  State 
V.  Central  R.  Co.,  109  Ga.  728,  35  S.  E.  37, 
48  U  R.  A.  351;  Epping  v.  Columbus,  117 
Ga.  264(4),  271,  43  S.  B.  803;  Park  v.  Cand- 
ler, 114  Ga.  466,  40  S.  E.  523.  By  reference 
to  Smairs  Report  (page  56),  it  will  be  seen 
that  section  19  of  the  Bill  of  Rights  was :  "A 
well  regulated  militia  being  necessary  for 
the  security  of  a  free  people,  the  right  of 
the  people  to  keep  and  bear  arms  shall  not 
be  infringed,  but  the  Creneral  Assembly 
shall  haye  the  power  to  prescribe  the  manner 
in  which  arms  may  be  borne."  When  this 
section  was  under  consideration,  as  appears 
on  page  91,  it  was  referred  to  as  section 
23,  and  a  motion  was  made  which  in  effect 
struck  "a  well  regulated  militia  being  neces- 
sary for  the  security  of  a  free  people,"  for 
the  reason  that  such  a  declaration  had  al- 
ready been  made  in  the  section  of  the  Bill 
of  Rights  on  militia.  After  that  amendment 
was  carried,  Mr.  Toombs  moved  *'to  strike 
out  all  after  the  word  infringe,'  and  strike 
out  'but  the  General  Assembly  shall  have 
the  power  to  prescribe  the  manner  in  which 
arms  may  l>e  borne,'  insisting  that  'the  Legis- 
lature has  no  power  to  prescribe  how  the 
people  shall  bear  arms;  that  they  shall  not 
carry  them  in  their  boots,  or  anywhere  else 
that  they  want  to.  I  think  the  people  have 
the  right  to  keep  and  bear  arms  as  they 
choose  for  their  protection.' "  On  the  other 
band,  Mr.  Warren  urged:  "I  hope  the  gen- 
tleman's motion  wUl  not  prevail.     The  ex- 


perience pf  all  of  us  is  that  the  General  As- 
sembly should  have  the  right  to  regulate  the 
manner  of  keeping  and  bearing  arms.  There 
1b  nothing  which  provokes  bloodshed  so  much 
as  the  indiscriminate  bearing  of  concealed 
weapons."  The  motion  to  amend  was  lost 
Other  amendments  which  were  offered,  but 
not  adopted,  were:  (a)  By  inserting  the 
word  "place"  after  the  word  **manner,"  so 
as  to  give  the  Legislature  the  power  to  pre- 
scribe where  a  men  shall  carry  arms  and 
where  not;  (b)  "when  off  their  freeholds 
or  away  from  their  homes."  Thus  it  ap- 
pears from  the  debates  that  the  members  of 
the  convention  who  framed  the  provision  as 
It  appears  in  the  Constitution  of  1<877  had  in 
mind  that  *'arms,"  as  referred  to  in  the 
clause  as  adopted,  contemplated,  not  merely 
such  arms  of  warfare  as  might  be  used  by 
the  militia,  but  especially  small  weapons 
which  might  be  concealed  about  the  person, 
which  was  in  keeping  with  the  interpretation 
theretofore  placed  on  the  word  by  the  court 

Resort  to  the  general  law,  relative  to  the 
police  power  of  the  state,  in  this  discussion, 
does  not  aid  those  who  lake  a  contrary  view 
from  that  above  expressed.  It  is  the  Con- 
stitution which  we  are  construing,  being  it- 
self the  fundamental  law;  and  it  regulates 
and  may  limit  the  police  power.  By  the  pro- 
vision of  the  Constitution  in  question.  It 
was  intended  to  limit  the  police  power,  when 
it  was  declared  that  "the  right  of  the  peo- 
ple to  bear  &rms  shall  not  be  infringed.** 
This  declaration  was  modified  all  that  it 
was  intended  that  it  should  be  modified  by 
the  other  express  declaration,  *'the  Gen- 
eral Assembly  shall  have  the  power  to  pre- 
scribe the  manner  in  which  arms  may  be 
borne."  This  was  aflirmative  action  upon  the 
part  of  the  people  in  adopting  the  Constitu- 
tion, and  shows  that  the  matter  of  restricts 
ing  the  Legislature  in  the  exercise  of  the 
police  power  of  the  state,  relative  to  the 
right  of  the  people  to  bear  arms,  received 
special  Consideration,  and  that  there  was  no 
intent  to  further  qualify  the  broad  declara- 
tion which  favored  the  right  to  bear  arms. 
It  was  intended  to  guarantee  to  the  people 
the  right  to  bear  arms,  so  that  the  Legisla- 
ture could  do  no  more  than  to  regulate  the 
manner  in  which  they  should  be  borne.  This 
guaranty  was  to  all  the  "people,"  and  was 
never  intended  to  be  restricted  merely  to 
those  of  the  militia,  or  those  intending  to 
Lecome  such. 

The  majority  answer  the  second  question 
propounded  by  the  Court  of  Appeals  in  the 
negative,  on  account  of  the  reasoning  placed 
in  their  discussion  relative  to  the  first  ques- 
tion. I  do  not  concur  in  the  reasons  which 
they  urge:  but  in  view  of  the  ruling  in 
Hill  V.  State,  53  Ga.  472,  U.  S.  v.  Crulk- 
shcmk,  92  U.  S.  542,  23  L.  Ed.  588,  Pressor 
V.  Illinois,  116  U.  S.  252,  6  Sup.  Ct  580,  29 
L.  Ed.  615,  Spies  v.  Illinois.  123  U.  S.  131, 
8  Sup.  Ct  22,  31  L.  Ed.  80,  Fife  v.  State,  31 
Ark.  455,  25  Am.  Rep.  556,  and  EUenbecker 
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T.  Plymouth  County,  134  U.  S.  81,  10  Sup. 
Gt  424,  33  L.  EcL  801, 1  concede  that  tlie  sec- 
ond amendment  to  the  Constitution  of  the 
United  States  relates  only  to  limitations  upon 
the  power  of  Congress,  and  has  no  reference 
to  state  legislation,  and  accordingly  concur  in 
the  judgment  that  the  question  should  be 
answered  in  the  negative. 

(9  Oa.  App.  gie) 

DiAVIS  V.  STATE.     (No.  3,317.) 
(Court  of  Appeals  of  Georgia.    Oct.  10,  1911.) 

(Syllabus  hy  the  Court.) 

Oabbting  Weapons. 

This  case  is  controlled  'b^  the  decision  of 
the  Supreme  Court  of  Georgia,  in  Striclcland 
▼.  State,  72  S.  E.  260,  rendered  October  5, 
1911. 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Will  Davis  was  convicted  of  carrying  a 
revolver  without  a  license,  and  brought  er- 
ror to  the  Court  of  Criminal  Appeals,  which 
certified  the  same  to  the  Supreme  Court 
Questions  answered. 

Eubanks  &  Mebane,  for  plaintiff  in  error. 
John  W.  Bale,  Sol.  Gen.,  for  the  State. 

HILU  C  J.    Judgment  affirmed. 


(9  Oa.  App.  817) 

BROWN  V.   STATE.     (No.  3,342.) 

(Court  of  Appeals  of  Georgia.     Oct  10,  1911.) 

(Syllabus  by  the  Court.) 

Oabbtiivo  Weapons. 

This  case   is  controlled   by   Stricltland   v. 
State  (Sup.)  72  S.  E.  260. 

Error  from  City  Court  of  Moultrie ;  J.  D. 
McKenzie,  Judge. 

Jolm  Brown  was  convicted  of  carrying  a 
weapon  without  a  license,  and  brought  error 
to  the  Court  of  Criminal  Appeals,  which  cer- 
tified the  same  to  the  Supreme  Court  Ques- 
tions answered. 

James  Humphreys  and  G.  G.  Edmondson, 
for  plaintiff  In  error.  Alfred  R.  Kline,  Sol., 
for  the  State. 

POWELL,  J.     Judgment  affirmed. 


(9  Oa.  App.  817) 

RICHARDSON  v.    STATK     (No.  3,365.) 
(Court  of  Appeals  of  Georgia.     Oct  10,  1911.) 

(SyUabut  by  the  Court.) 

Oabbtino  Weapons. 

This  case   is   controlled  by    Strickland  t. 
State  (Sup.)  72  S.  E.  260. 

Error  from  City  Court  of  Tlf ton ;  R.  Eve, 
Judge. 

James  Richardson  was  convicted  of  car- 
rying a  weapon  without  a  license,  and  brought 
error  to  the  Court  of  Criminal  Appeals, 
which  certified  the  same  to  the  Supreme 
Court    Questions  answered. 


R.  D.  Smith,  for  plaintiff  In  error.   Jas.  H. 
Price,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(9  Qa.  App.  817) 

CAMPBELL  y.  STATE.     (No.  8^81.) 
(Court  of  Appeals  of  Georgia.    Oct  10,  1911.) 

(Syllabus  by  the  Court.) 

Cabbtino  Weapons. 

Tiiis   case  is  controlled  by   Strickland  t. 
State  (Sup.)  72  S.  E.  260. 

Error  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Joe  Campbell  was  convicted  of  carrying 
a  weapon  without  a  license,  and  brought 
error  to  the  Court  of  Criminal  Appeals,  which 
certified  the  same  to  the  Supreme  Court 
Questions  answered. 

F.  H.  Harris,  for  plaintiff  in  error.  Ernest 
Dart,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 

(9  Oa.  App.  817) 

CHATMAN   v.    STATE.     (No.  3,388.) 
(Court  of  Appeals  of  Georgia.     Oct  10,  1911.) 

(Syllabus  by  the  Court.) 

Cabbtino  Weapons. 

Tliis   case  is   controlled .  by   Strickland  v. 
State  (Sup.)  72  S.  E.  260. 

Error  from  Superior  Court  Houston  Coun- 
ty; W.  H.  Felton,  Judge. 

Squire  Cliatman  was  convicted  of  carrying 
a  weapon  without  a  license,  and  brought 
error  to  the  Court  of  Criminal  Appeal^  which 
certified  the  same  to  the  Supreme  Court 
Questions  answered. 

R.  N.  Holtzclaw,  for  plaintiff  in  error. 
Walter  J.  Grace,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(9  Or.  App.  840) 

ALEXANDER    ▼.    STATE.      (No.    3,632.) 
(Court  of  Appeals  of  Georgia.     Oct  10,  1911.) 

(Syllabus  by  the  Court,) 

Carrying  Weapons. 

This   cose  is   controlled   by   Stricicland   v. 
State  (Sup.)  72  S.  E.  260. 

Error  from  City  Court  of  Sparta;  R.  W. 
Moore,  Judge. 

William,  alias  Ula,  Alexander,  was  con- 
victed  of  carrying  a  weapon  without  a  li- 
cense, and  hrought  error  to  the  C^ourt  of 
Criminal  Appeals,  which  certified  the  same 
to  the  Supreme  Court    Questions  answered. 

Hawes  Cloud,  for  plaintiff  in  error.  B.  L. 
Merritt,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 
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(9  Ga.  App.  .7B7) 

TOOLE  T.  DANIEL.     (No.  2,835.) 
(Court  of  Appeals  of  Georgia.     Sept  28,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Sales  (|  358*)— Action  fob  Price— Bvi- 

DSNCE. 

Where,  in  a  defense  to  a  suit  on  promis- 
sory notes,  the  defendant  pleads  that  there 
has  been  a  total  failure  of  consideration,  be- 
cause ,  the  notes  were  given  for  a  machine 
which,  by  reason  of  defects,  was  wholly  worth- 
less, ana  the  defendant  has  testified  that  it 
was  worthless  because,  at  the  time  the  suit 
was  -filed,  the  machine  was  so  out  of  fix  that 
it  could  not  be  operated,  it  is  proper  for  the 
court  to  admit  testimony  tending  to  show  that 
the  machine  had  been  repaired,  and  had  been 
successfully  used  and  operated,  since  the  suit 
was  filed.  The  fact  that  a  machine  may  not 
be  capable  of  operation  without  repair  does 
not  necessarily  render  the  machine  totally 
worthless,  and  the  fact  that  it  did  success- 
fully operate  when  the  repairs  were  made, 
irrespective  of  the  time  when  they  were  made, 
tends  to  show  that  the  machine  was  not  in 
fact  without  some   value. 

[BSd.  Note.— For  other  cflBes,  see  Sales,  Dec 
Dig.   §  358.*] 

2.  Sales   (I   847*)— Action    fob    Pbice— De- 
fen  ses—Failube  OF  CONSIDEBATION. 

Where  a  defendant,  upon  being  sued  upon 
a  promissory  note,  pleads  that  it  was  given  for 
the  purchase  price  of  certain  personal  prop- 
erty, as  to  which  there  was  a  failure  of  con- 
sideration, because  of  certain  latent  defects 
undisclosed,  it  is  error  for.  the  court  to  charge 
the  jury  that  the  defendant  could  not  success- 
fully assert  failure  of  consideration  without 
showing  that  he  had  offered  *'to  restore  the 
plaintiff  to  his  former  status  'within  a  reason- 
able time*'  from  the  moment  he  discovered  the 
defects. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  tf  962-972;    Dec.  Dig.  t  347.*] 

EZrror  from  City  Ck>art  of  Balnbridge;  W. 
M.  Harrell,  Jndge. 

Action  by  J.  B.  Daniel  against  J.  B.  Toole. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

T.  S.  Hawefli  for  plaintiff  In  error.  Jolm 
R.  Wilson,  for  defendant  in  error. 

POWELL,  X  [1]  Upon  the  original  con- 
sideration of  this  case  the  court  affirmed  the 
judgment,  announcing  its  decision  by  syllabus 
only,  the  first  paragraph  of  which  was  iden- 
tical^seith  what  is  contained  in  the  first  par- 
agraph of  the  syllabus  above.  Additionally, 
it  was  held  that,  while  there  was  an  error 
in  the  charge  of  the  court,  it  was  not  mate- 
rial. The  plaintiff  in  error  filed  a  motion 
for  a  rehearing.  After  considering  the 
points  presented  therein,  the  court  granted 
the  rehearing,  and  what  is  now  about  to  be 
said  is  explanatory  of  our  reasons  for  with- 
drawing the  former  judgment  and  substitut- 
ing the  judgment  of  reversal. 

[2]  The  defendant  had  pleaded  total  faU- 
ure  of  consideration,  and  this,  of  course,  In- 
cludes the  defense  of  partial  failure.  The 
evidence  failed  to  establish  the  plea  in  toto 
(for  the  machine  for  which  the  note  was 


given  was,  notwithstanding  its  alleged  defi- 
ciencies, plainly  of  some  value),  but  it  was 
shown  that  there  had  been  a  partial  failure. 
In  one  portion  of  the  charge  the  court  in- 
structed the  jury  that  "where  a  party  sets 
up,  as  a  defense  to  an  uncopditional  con* 
tract  in  writing,  that  the  consideration  total- 
ly fails,  it  is  Incumbent  on  the  defendant, 
the  moment  he  discovers  the  defects,  to  re- 
store the  plaintiff  to  his  former  status  In  a 
reasonable  time."  This,  of  course,  was  er- 
roneous. The  duty  of  restoring  the  status 
applies  where  the  defendant  sets  up  rescis- 
sion for  fraud  or  breach  of  warranty,  and 
not  where  the  defense  is  based  on  failure  of 
consideration.  We  did  not  overlook  this  In 
the  original  decision  of  the  case,  but  we 
were  then  of  the  opinion  that  under  the  pe- 
culiar facts  of  the  case  the  error  resulted  In 
no  injury.  We  reached  this  conclusion  upon 
the  following  line  of  reasoning:  The  court 
(though  without  withdrawing  or  in  any  wise 
retracting  the  incorrect  instruction)  did  at 
the  very  conclusion  of  the  charge  take  up 
the  matter  again  and  correctly  instructed  the 
Jury.  There  was  some  evidence  that  the  de- 
fendant had  offered  to  restore  promptly. 
The  verdict  was  for  less  than  the  amount 
due  on  the  notes  and  claimed  in  the  suit 
We  concluded  that  the  jury  had  allowed  an 
abatement  of  the  purchase  price  because  of 
the  partial  failure  of  consideration. 

The  motion  for  rehearing  points  out  that 
the  abatement  allowed  by  the  jury  was  not 
necessarily  a  deduction  because  of  any  fail- 
ure of  consideration,  but  might  have  been 
made  because  by  another  plea  the  defendant 
had  claimed  credit  for  certain  payments. 
After  carefully  considering  the  arguments 
and  calculations  submitted  on  the  rehearing, 
we  are  not  at  all  sure  that  our  former  con- 
elusion  was  not  correct.  However,  such  a 
state  of  doubt  has  been  created  in  our  mlnd» 
that  we  think  that  the  safest  thing  for  us 
to  do  is  to  grant  a  new  trial.  The  charge 
complained  of  Is  manifestly  erroneous,  and 
prima  fade  prejudicial.  The  doctrine  of  no- 
reversal  for  harmless  error  should  never  be 
applied  so  as  to  prevent  a  new  trial,  unless 
the  court  is  reasonably  satisfied  that  the  er- 
ror was  in  fact  harmless. 

Judgment  reversed. 

(9  Qa.  App.  824) 
MITCHELL  V.  STATE.     (No.  8,577.) 
(Court  of  Appeals  of  Georgia,     Oct  10,  1011.> 

(Syllabus  by  the  Court,) 

1.  Refusal  of  Continuance. 

There  was  no  abuse  of  discretion  In  over> 

ruling  the  motion  to  continue. 

2.   AFFIItMANCE  OF  JUDGMENT. 

No  error  of  law  appears,  and  the  evidence- 
supports  the  verdict. 

Error  from  Superior  Court,  Thomas  Coun- 
ty; W.  E.  Thomas,  Judge. 
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Bob  Mitchell  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Fondren  Mitchell  and  Snodgrass  &  Macln- 
tyre,  for  plaintiff  In  error.  J.  A.  Wilkes, 
Sol.  Gen.,  for  the  State. 

HILL,  0.  J.    Judgment  affirmed. 

(9  Qa.  App.  828) 

FLAHIVB  ▼.  MAYOR,  ETC.,  OF  CITT  OF 
MACON.  (No.  3,598.) 

<Conrt  of  Appeals  of  Georgia.    Oct  10,  1911.) 

(Syllabus  hy  the  Court.) 

luuBQAi.  Sale  of  Liquors. 

The  case  is  controlled  by  Callaway  y. 
Mims,  5  Ga.  App.  9,  G2  S.  B.  654;  Athens 
V.  Atlanta,  6  Ga.  App.  244,  64  S.  E.  711; 
Allen  y.  Jennings,  134  Ga.  338,  67  S.  E.  883. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Feiton,  Judge. 

Mrs.  J.  J.  Flahlye  was  convicted  of  a  vio- 
lation of  an  ordinance  of  the  City  of  Macon, 
and  brings  error.    Affirmed. 

John  P.  Boss,  for  plaintiff  in  error.  Lane 
Sc  Park,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


<9  6&.  App.  718) 

MIMMS  T.  J.  L.  BETTS  CO.     (No.  8,054.) 
(Court  of  Appeals  of  Georgia.    Sept.  23,  1911.) 

(ISyllahuB  ly  the  Court.) 

1.  Contracts  (§  lO*)— Muttjahty— Contbaci 
FOB  Hauling  Loqs. 

Even  though  a  proposal,  whereby  one  par- 
ty agrees  to  procure  as  many  teams  as  he  may 
be  able  to  purchase,  and  to  haul  logs  for  an* 
other  therewith,  at  a  given  rate  of  compen- 
sation per  hundred  feet,  for  a  definite  period, 
may  be  lacking  in  mutuality  or  definiteness  on 
account  of  the  uncertainty  as  to  the  number  of 
teams  which  the  first  party  may  be  able  to 
purchase,  still,  when  that  party  has  purchased 
a  given  number  of  teams,  and  has  entered  into 
the  performance  of  the  contract,  and  the  oth- 
er party  has  accepted  the  number  of  teams  so 
purchased  and  put  to  work  as  fulfilling  the 
terms  of  the  proposal,  the  contract  becomes 
mutual,  binding,  and  enforceable.  And  if, 
durinff  the  period  agreed  on,  the  second  party 
breaches  the  contract  by  refusing  to  allow  the 
first  party  to  continue  to  perform  the  contract, 
a  right  of  action  arises  in  favor  of  the  offend- 
ed party  for  the  recovery  of  such  damages  as 
he  may  have  sustained,  to  be  estimated  in  ac- 
cordance with  the  usual  rules  for  calculating 
damages  for  breach  of  contract 

[Ed.    Note. — For  other  cases,   see  Contracts, 
Cent  Dig.  §§  21-iO;    Dea  Dig.  |  lO.*] 

2.  Damages    (H   124,    62,    163*)— Breach   of 
CONTEAcnv-MiTiQATioN— Burden  of  Proof. 

Where,  in  a  transaction  such  as  that  out- 
lined in  the  preceding  headnote,  the  offended 
party  sues  for  the  breach  of  the  contract,  the 
measure  of  his  recovery  is  prima  faMe  full 
payment  at  the  contract  rate;  but  the  defend- 
ant may  mitigate  the  damages  by  showing  that 
the  plaintifT,  by  the  exercise  of  ordinary  care 
and  diligence,  could  have  rendered  his  net  loss 
less  than  that  amount;  the  burden  beiu^  up- 
on the  defendant  to  allege  and  prove  this  de- 


fensive matter.  The  ultimate  measure  of  dam- 
age, after  all  the  facts  have  been  heard,  is  the 
net  loss  Incurred  by  the  plaintiff  by  reason  of 
the  defendant's  refusal  to  permit  continued 
performance  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  §1  826-338,  119-132 ;  Dec.  Dig.  || 
124,  62,  163.*] 

(Additional  Syllahus.  hy  Editorial  Btaff.) 

8.  Damages  ,({  124*)— Measure  of  Damages 
—Breach  of  Contract. 

Where  a  party  agrees  to  procure  as  many 
teams  as  he  may  be  able  to  purchase,  and  to 
haul  logs  for  another  at  a  given  rate  of  com- 
pensation per  hundred  feet,  for  a  definite  pe- 
riod, and  the  other  party,  after  accepting  the 
number  of  teams  so  purchased  and  put  to  work 
as  fulfilling  the  terms  of  the  proposal,  breaches 
the  contract  by  refusing  to  allow  the  first  par- 
ty to  continue  to  perform,  and  the  first  party 
immediately  sells  his  team^  claiming  that  it 
would  be  more  economical  to  do  so  than  to  con- 
tinue to  keep  them  until  work  could  be  ob- 
tained, the  item  of  damages  resulting  from  his 
loss  in  making  such  sale  is  not  the  difference 
between  what  the  teams  cost  him  and  what 
he  sells  them  for,  but  the  difference  between 
what  he  sells  them  for  and  what  they  would 
hare  been  worth  at  the  termination  of  the 
contract 

[£jd.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  §  124.*] 

Error  from  City  Court  of  Ashbum;  B.  L. 
Tipton,  Judge. 

Action  by  J.  J.  Mlmms  against  J.  L.  Betts 
Company.  A  judgment  sustaining  a  general 
demurrer,  and  plaintiff  brings  error.  Re- 
versed. 

Mark  Tison,  Perry,  Foy  &  Monk,  and 
Clande  Payton,  for  plaintiff  in  error.  John 
B.  Hutcbeson,  J.  H.  Pate,  and  J.  H.  l^ptpn, 
for  defendant  In  error. 

POW£ILL,  J.  Tbe  case  comes  to  this 
court  on  exceptions  to  the  sustaining  of  a 
general  demurrer.  Tbe  mat^ial  allegations 
are  that  tbe  plaintiff  made  a  contract  with 
tbe  defendant  on  the  1st  day  of  January, 
1908,  by  which  It  was  agreed  that  tbe  plain- 
tiff would  cut  and  haul  logs  for  the  defend- 
ant and  place  them  xm  a  tramroad,  and 
that  be  was  to  use  for  that  purpose  as 
many  teams,  not  exceeding  seven,  as  he 
should  be  able  to  purchase.  Tbe  contract 
was  to  continue  through  the  year  1908; 
that  is,  up  to  January  1,  1909.  In  pursu- 
ance of  the  contract  he  purchased  five  teams, 
and  worked  them  until  the  Ist  of  June, 
1906,  when  the  defendant  bremched  the  con- 
tract by  refusing  to  allow  the  plaintiff  to 
do  any  more  hauling.  It  is  further  alleged 
that,  if  the  def^dant  had  allowed  the  plain- 
tiff to  continue  to  perform  under  the  contract, 
he  would  have  cut,  hauled,  and  placed  on  the 
tramroad  300,000  feet  of  logs  per  month  for 
seven  months,  for  which  he  would  have  re- 
ceived, at  the  contract  price  of  $3.50  per  thou- 
sand, the  sum  of  $7,350,  and  that,  in  order  for 
him  to  have  earned  the  same  it  would  have 
been  necessary  for  him  to  pay  out  as  expenses 
of  performing  the  contract  $3,500,  which  would 
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have  left  him  a  net  profit  of  $3,850.  It  is  fur- 
ther alleged  that  owing  to  the  time  of  the 
breach  of  the  contract  (in  June,  when  the  sea- 
son was  dull),  he  was  unable  to  get  other  em- 
ploym^it  for  his  teams,  and  was  compelled 
to  keep  them  on  hand  and  to  feed  them, 
and  that  this  cost  the  sum  of  $400;  that 
the  teams  cost  him  $2,800 ;  that  it  was  more 
economical  to  sell  them  than  to  continue  to 
feed  them  after  he  could  not* get  employ- 
ment for  them;  that  he  disposed  of  them 
at  the  price  of  $1,300  whereby  he  incurred 
a  loss  of  $1,500.  The  petition  sets  forth 
the  times  when,  and  the  prices  at  which, 
the  various  *  heads  of  stock,  of  which  the 
teams  were  composed,  were  sold,  and  the 
specific  loss  incurred  in  each  sale.  But  it 
is  unnecessary  for  us  to  go  into  that  in  this 
feature  of  the  case  further  than  to  say  that 
some  of  them  were  sold  during  the  fall  of 
1908,  and  the  others  in  the  year  1909. 

[1]  1.  The  court  having  sustained  the  gen- 
eral demurrer,  it  is  unnecessary  for  us  to  pass 
upon  the  special  demurrers;  for  if  a  court 
errs  in  sustaining  a  general  demurrer,  this 
court  reverses  the  judgment,  and  allows 
the  court  below  to  require  that  the  pe- 
tition be  made  more  specific,  in  the  event 
any  allegation  is  too  indefinite.  It  is  insist- 
ed, in  the  first  place,  that  the  contract  is 
unenforceable  because  it  is  too  Indefinite  in 
its  terms,  and  lacks  mutuality.  Even  if  it 
can  be  said,  as  it  probably  can,  that  in  the 
beginning  the  contract  was  indefinite,  or 
lacked  mutuality  by  reason  of  the  fact  that 
the  plain tiif  did  not  undertake  to  furnish 
any  specific  number  of  teams,  but  only  to 
furnish  such  teams  as  he  might  be  able  to 
purchase,  still  the  contract  became  enforce- 
able and  mutually  binding  when  the  num- 
ber of  teams  which  the  plaintiff  might  be 
able  to  furuish  was  duly  ascertained  by  his 
procurement  of  five  teams  and  by  his  put- 
ting them  to  work  for  the  defendant  .under 
the  contract,  and  by  the  defendant's  accept- 
ing them  as  satisfying  the  terms  of  the  con- 
tract. In  other  words,  the  fact  that  a  def- 
inite number  of  teams  were  procured,  and 
that  both  parties  acted  under  the  contract 
and  regarded  this  number  as  fulfilling  the 
terms  of  the  contract,  cured  any  indefinlte- 
ness  as  to  this  feature  of  the  contract  as 
originally  proposed. 

[2]  2.  The  defendant,  liaving  breached  the 
contract  in  June  by  refusing  to  allow  the 
plaintiff  any  longer  to  perform,  became  lia- 
ble for  such  damages  as  arose  "naturally 
and  according  to  the  usual  course  of  things 
from  the  breach,  and  such  as  the  parties 
contemplated  when  the  contract  was  made, 
as  the  probable  result  of  its  breach."  Civ- 
il Code  1910,  S  4395.  Under  the  particu- 
lar facts  in  this  case,  the  plaintiff  would 
primarily  be  entitled  to  recover  as  damag- 
es the  gross  amount  he  would  have  earned 
with  his  teams  during  the  remainder  of  the 
period  throughout  which  the  contract  was 
to  continue,  less  such  expenses  as  he  was 


saved  by  reason  of  not  being  required  to 
perform  the  contract.  However,  upon  the 
defendant's  breach  of  the  contract,  the  plain- 
tiff became  duty  bound  to  lessen  the  damag- 
es, as  far  as  practicable,  by  the  use  of  or- 
dinary care  and  diligence.  Civil  Code  19.10, 
§  4398.  It  consequently  became  his  duty 
to  make  the  deduction  to  which  the  defend- 
ant would  be  entitled  under  the  measure 
of  damages  stated  above,  as  large  as  possi- 
ble; that  is,  it  was  his  duty  to  cut  out  as 
much  of  the  expenses  as  possible,  or  else  to 
make  the  property  which  was  causing  the 
expenses  to  earn  an  Income,  as  an  offset 
against  the  damages.  If  it  were  not  for 
this  duty  imposed  on  the  plaintiff  of  lessen- 
ing damages,  he  might  have  kept  his  teams 
idle  until  the  end  of  the  year,  and  have 
held  the  defendant  liable  for  the  full  amount 
he  would  have  earned  by  performing  the 
contract,  for  it  costs  Just  as  much  to  keep 
idle  teams  as  it  does  to  keep  working  teams. 
If,  by  the  exercise  of  ordinary  care  and 
diligence,  the  plaintiff  could  have  employ- 
ed his  teams  profitably  in  other  work,  it  was 
his  duty  to  do  so.  But  it  was  alleged  that 
when  the  breach  occurred  it  was  a  time  of 
the  year  when  other  work  was  not  avail- 
able. The  plaintiff  was  confronted  with  the 
proposition  as  to  whether  it  would  be  more 
economical  to  keep  the  teams  and  continue 
to  feed  them  until  work  could  be  obtained, 
or  to  dispose  of  them  at  a  loss.  It  was  his 
duty  to  act  under  the  circumstances  as  an 
ordinarily  prudent  man  would  have  acted. 
[3]  He  alleges  that  it  was  more  econom- 
ical to  sell  them.  If  so,  the  loss  thus  in- 
curred is  an  element  which  may  properly 
enter  into  the  calculation  of  damages.  But 
as  to  this  element  in  the  calculation  this 
must  be  remembered:  His  loss  as  to  teams 
is  not  the  difference  between  what  they  cost 
him  and  what  he  sold  them  for,  but  be- 
tween what  he  sold  them  for  and  what  they 
would  have  been  worth  on  January  1,  1909, 
if  he  had  continued  to  perform  the  contract 
with  them.  Such  Iqss  as  he  incurred  by 
selling  the  teams  after  January  1,  1909,  was 
in  no  sense  a  loss  chargeable  to  the  defend- 
ant; for,  if  he  had  continued  to  perform 
the  contract  until  that  date,  he  would  have 
had  the  teams  on  hand,  and  would  stiU 
have  incurred  the  same  loss.  The  court 
erred  in  sustaining  the  general  demurrer, 
because  the  plaintiff  showed  a  prima  facie 
right  to  recover  some  amount.  It  was  not 
necessary  for  him  to  allege  those  offsets  to 
which  the  defendant  may  be  entitled  in  dim- 
inution of  the  normal  damages.  These 
are  matters  of  defense,  as  to  which  the 
burden  of  proof  rests  upon  the  defendant, 
Ansley  v.  Jordan,  61  Ga.  482  (1).  The  rule 
of  damages  and  the  measure  of  damages 
applicable  to  the  present  case  are  substan- 
tially the  same  as  those  mentioned  and  out- 
lined in  sections  3588  and  3589,  of  the  Civil 
Code  of  1910.  When  the  evidence  is  all  in, 
the  calculation  of  damages,  if  liability  Is 
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established,  should  be  upon  the  following 
basis:  Take  the  gross  amount  the  plaintiff 
would  have  earned,  if  he  had  been  allowed 
to  continue  In  the  performance  of  the  con- 
tract, and  deduct  from  it  such  portions  of 
the  amount  that  he  would  necessarily  have 
expended  in  fulfilling  the  contract  as  were 
saved  to  him  by  reason  of  his  not  being  re- 
quired to  perform.  This  second  element — 
the  amount  to  be  deducted — ^is  to  be  ascer- 
tained after  a  consideration  of  all  the  facts, 
ana  after  taking  Into -consideration  the  du- 
ty resting  upon  the  plaintiff  of  diminishing 
the  damages  by  putting  the  teams  to  work, 
or  by  selling  them  economically.  In  other 
words,  the  verdict  should  represent  the  nat- 
ural net  loss  to  the  plaintiff.  Gbappell  v. 
Western  Ry.  of  Alabama,  8  6a.  Af)p.  787, 
70  S.  E.  208. 
Judgment  reversed. 

(9  Ga.  App.  738) 

COLUMBUS  MFG.  CO.  v.  GRAY. 

(No.  2,868.) 

(Court  of  Appeals  of  Georgia.     Sept.  28,  1911.) 

(SyOdbut  &y  the  Court.) 

1.  Appeal  and  Error  (§  882*)— Re  view— 
Estoppel  to  Allege  Error. 

Where,  in  a  suit  for  damages,  the  evidence 
offered  is  insufficient  to  sustain  an  allegation 
of  one  ground  of  negligence  laid  in  the  decla- 
ration^ the  court  should  give  a  peremptory  in- 
struction  of  nonliability  apon  that  ground : 
but,  if  it  should  not  give  such  instruction,  and 
the  defendant  should  thereafter  make  a  request 
for  instructions  applicable  to  such  ground  of 
negligence,  he  conld  not  thereafter  complain 
that  for  want  of  evideuce  such  instruction 
should  not  have  been  given,  even  though  his 
request  should  not  have  been  complied  with ; 
the  general  charge  npon  that  subject  being  cor- 
rect. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.  $§  3591-3610;    Dec.   Dig.   §^ 
882.*] 

2.  Master  and  Servant  (§  201*)— Injuries 
to  Servant— Fellow  Servants— Concur- 
rent Neoligencb. 

Among  the  absolute,  continuous,  and  non- 
assignable duties  of  master  to  servant  is  the 
duty  of  the  former  to  furnish  to  the  latter  a 
safe  place  to  work,  and  also  to  refrain  from 
giving  orders  which  will  require  the  servant 
to  put  himself  in  such  position  as  that  he  will 
be  subjected  to  risk  of  Injury^  from  a  danger- 
ous instrumentality.  The  failure  to  perform 
either  of  these  duties  gives  rise  to  a  cause  of 
action  to  a  servant  injured  in  consequence  of 
a  breach  thereof;  and  this  is  true,  even  though 
nther  causes,  beyond  the  control  of  the  servant. 
Including  the  supervening  negligence  of  a  fel- 
low servant,  may  have  contributed  to  bring 
about  the  injury  of  which  he  complains. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  515-534;  Dec.  Dig.  § 
201.*3 

8.  Deihtrrer  to  Declaration— Charge  of 
Court— Sufficiency  of  Evidence— Refus- 
al of  New  Trial. 

The  declaration,  as  amended,  was  sufficient 
to  withstand  the  demurrers,  general  and  spe- 
cial, filed  by  the  defendant.  The  requests  to 
charge,  other  than  as  above  treated,  in  so  far 
as    the    same    were    legal   and    pertinent,    were  ^ 


covered  by  the  general  charge,  which  was  itself 
full  and  free  from  error.  The  evidence  was 
sufficient  to  sustain  the  verdict,  and  the  dis- 
cretion of  the  trial  court  in  refusing  a  new 
trial  was  not  abused. 

Powell,  J.,  dissenting. 

Error  from  City  Court  of  Columbus;  G.  Y. 
Tigner,  Judge. 

Action  by  H.  B.  Gray  against  the  Colum- 
bus Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

C.  E.  Battle  and  Howell  Hollis,  for  plain- 
tiff in  error.  Hatcher  &  Hatcher  and  T.  T. 
Miller,  for  defendant  in  error. 

RUSSELL,  J,  The  plaintiff  brought  an  ac- 
tion against  the  defendant,  to  recover  dam- 
ages for  personal  injuries,  wherein,  in  sub- 
stance, she  alleged,  that  at  the  time  of  her 
injury  she  was  in  the  employment  of  the 
defendant  company  in  its  cotton  mill,  and 
her  business  was  to  operate  machines  known 
as  warpers;  that  among  other  general  du- 
ties imposed  upon  her  was  the  duty  to  keep 
the  warpers  clean,  and  to  clean  them  while 
they  were  standing  idle;  that  these  warp- 
ers were  operated  by  pulleys  running  from 
overhead  shafting;  that  on  the  day  of  her 
injury  the  defendant  company  was  engaged 
in  readjusting  its  shafting,  so  as  to  remove 
the  warpers  from  one  end  of  the  room,  where 
they  had  been  theretofore  operated,  to  the 
other  end 'of  the  room:  that  there  were  a 
number  of  these  warpers  and  they  had  been 
placed  in  position  at  the  end  of  the  room 
at  which  they  were  to  be  thereafter  oper- 
ated, and  other  workmen  for  the  company, 
over  whom  she  had  no  control,  were  engaged 
in  transferring  and  installing  the  shafting 
in  the  new  position  ;  and  that  while  they  were 
so  engaged  in  removing  the  shafting,  and 
attaching  it  to  the  ceiling  of  the  room  above 
the  place  to  which  the  warpers  had  been  re- 
moved, she  was  ordered,  by  the  boss  or  fore- 
man under  whom  she  worked,  to  proceed 
with  the  cleaning  of  the  warpers;  that  while 
she  was  so  engaged  In  and  about  her  work, 
almost  immediately  under  where  the  other 
servants  of  the  defendant  were  engaged  iu 
installing  the  shafting,  a  piece  of  one  of  the 
fixtures  connected  with  the  shafting  became 
detached,  for  some  reason,  and  fell  upon 
her  head,  causing  the  injury  of  which  she 
complains. 

She  alleged  tbat  the  persons  engaged  in 
removing  the  shafting  were  careless  and 
inexperienced;  that  she  did  not  know  of 
their  carelessness  or  inexperience  in  and 
about  the  work,  and;  by  the  exercise  of  or- 
dinary care  and  diligence  on  her  part,  she 
could  not  discover  the  danger  incident  there- 
to; that  the  defendant  knew  or  ought  to 
have  known  of  the  danger,  and  should  have 
given  her  warning  thereof,  but  failed  to  do 
so.    She  alleged  that  the  defendant  was  neg- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
72  S.E.-18 
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llgent,  among  other  things,  because  of  the 
failure  to  warn  her  of  the  daugers  Incident 
to  the  remoyal  of  the  said  shafting,  boxing, 
and  bangers,  which  dangers  were  alleged 
to  be  wholly  unknown  to  her,  and  by  the 
use  of  ordinary  care  on  her  part  could  not 
have  been  discovered  by  her,  but  were  known, 
or  ought  to  have  been  known,  to  defendant 
She  alleged  that  the  defendant  was  negligent 
because  the  place  where  she  was  instructed 
to  work,  considering  the  character  of  the 
work  and  dangers  incident  to  the  removal 
of  the  shafting,  pulleys,  and  hangers  over- 
head, was  not  a  reasonably  safe  place  for 
her  to  work,  and  that  she  did  not  know,  and 
had  not  equal  means  of  knowing,  that  the 
place  was  unsafe,  and  the  defendant  knew, 
or  ought  to  have  known,  of  the  dangers; 
further,  that  the  defendant  was  negligent 
in  not  exercising  ordinary  care  In  the  se- 
lection of  the  servants  engaged  in  the  remov- 
al of  the  shafting,  boxing,  and  hangers  be- 
fore mentioned;  that  the  servants  so  em- 
ployed were  careless,  inexperienced,  and  neg- 
ligent in  said  work;  that  the  defendant 
knew,  or  ought  to  have  known,  of  the  incom- 
petency of  said  servants,  and  that  the  plain- 
tifT  did  not  know  thereof,  and,  further,  that 
the  defendant  was  negligent  in  mode  and 
manner  of  taking  down  said  shafting,  pul- 
leys, hangers,  and  boxing,  and  in  knocking 
down  said  boxing,  as  aforestated,  a  part 
of  which  fell  upon  the  plaintiff's  head.  She 
avers,  in  respect  to  this  act  of  negligence, 
that  she  did  not  know  that  the  said  boxing 
was  liable  to  fall,  and  had  not  equal  means 
of  knowing  of  said  danger,  and  by  the  ex- 
ercise of  ordinary  care  coruld  not  have  known 
thereof;  but  the  defendant  knew,  or  ought 
to  have  known,  of  the  danger. 

Upon  the  trial  of  the  case,  the  evidence 
in  respect  to  all  these  matters  was  some- 
what in  conflict  with  the  exception  of  the 
allegation  of  negligence  of  the  master  in 
the  matter  of  the  selection  of  his  servants. 
Upon  that  proposition,  the  evidence  seems 
to  have  been  insufficient  to  sustain  the  al- 
legation of  negligence.  A  verdict  was  ren- 
dered in  favor  of  the  plaintiff,  and  a  motion 
for  new  trial  was  made  upon  the  general 
grounds,  and  in  addition  thereto  upon  a  great 
many  other  grounds,  only  a  few  of  which 
need  be  separately  considered. 

[1]  1.  The  court,  among  other  things, 
charged  the  Jury  as  follows:  "I  charge  you, 
gentlemen  of  the  Jury,  that  the  master  is 
bound  to  exercise  ordinary  care  in  the  se- 
lection of  servants,  and  not  to  retain  them 
after  knowledge  of  incompetency.'*  This 
charge  was  excepted  to  upon  the  ground 
that  there  was  no  evidence  offered  which 
would  Justify  the  submission  of  that  issue 
to  the  Jury.  The  evidence  upon  that  point 
was  from  twa  witnesses,  one  of  whom,  for 
the  plaintiff,  testified  as  follows:  *'We  had 
taken  down  shafting  before  this.  •  •  • 
Th<T»    was    a    machinist    helper.    •    •    • 


We  removed  the  other  part  of  the  shafting 
all  right.  I  da  not  know  whether  I  was 
competent  or  not  It  was  the  first  I  had 
ever  done,  but  we  were  proceeding  to  do 
It  in  the  same  way  as  we  had  been  doing 
for  two  or  three  days  before.  I  have  seen 
shafting  removed  without  using  ropes." 

Another  witness  for  the  defendant  test1> 
fying  to  that  point,  says:  "I  am  now  master 
mechanic  for  the  Tallassee  Mills,  and  was 
working  with  the  machines,  shafting,  etc.. 
of .  defendant  when  Mrs.  Gray  was  hurt. 
The  method  in  which  we  were  proceeding 
to  remove  that  shafting  was  in  the  i;egu!a- 
tion  way,  to  my  best  knowledge,  and  was 
done  with  all  safety  possible.  I  had  work- 
ed there  ever  since  the  mill  was  built  in  the 
mechanical  department  and  I  think  I  am 
capable  and  capacitated  to  do  that  char- 
acter of  work.  We  were  taking  every  pre- 
caution possible.  We  were  both  proceeding 
In  a  proper  manner  to  do  the  work,  as  near 
as  we  knew  how.  I  had  considerable  ex- 
perience in  that  class  of  work." 

Thus  it  will  be  seen  that  the  testimony 
was  very  slight,  as  to  whether  or  not  the 
servants  were  themselves  competent  to  do 
the  work;  and  the  master's  knowledge  as 
to  their  competency  or  incompetency  would 
necessarily  be  a  matter  of  inference,  as  there 
is  no  evidence  that  any  inquiry  was  made 
by  thQ  master  to  ascertain  whether  or  not 
they  were  competent  or  incompetent  ex- 
perienced or  inexperienced.  In  this  state  of 
the  record,  it  may  have  been  proper  for  the 
court  to  give  a  peremptory  instruction  of  non- 
liability upon  that  ground  of  negligence: 
but  it  appears  from  the  record  that  the  de- 
fendant, upon  that  subject  requested  the 
court  to  charge  as  follows:  "I  charge  you 
further,  gentlemen,  that  the  defendant  be- 
ing a  corporation,  can  only  act  through 
agents,  and  if  these  agents,  no  matter  what 
you  call  them,  whether  superintendent  fore- 
man, master  mechanic,  or  otherwise,  were 
engaged  In  and  about  the  work  of  removing 
or  taking  down  the  shafting,  there  can  be 
no  recovery  in  this  case  because  of  the  acts 
of  such  agents  or  servants,  unless  it  be  made 
to  appear,  by  primary  proof,  that  the  master 
was  negligent  in  selecting  incompetent  ser- 
vants or  agents,  or  in  keeping  them  after 
knowing  of  their  incomi)etency,  or  could 
have,  by  the  use  of  ordinary  care,  known 
that  they  were  incompetent  This  incompe- 
tency must  be  proven.  It  cannot  be  presum- 
ed, as  I  have  heretofore  charged  you,  because 
the  presumption  Is  that  they  were  compe- 
tent" The  court  further  charged  upon  this 
subject:  "He  [the  master]  is  presumed,  fur- 
ther, to  have  used  the  ordinary  care  and 
diligence  required  of  him  by  law  in  the  se- 
lection of  his  servants,  and  before  the  plain- ' 
tiff  could  recover  she  would  be  bound  to 
prove  to  your  satisfaction  to  the  contrary. 
The  burden  is  upon  her." 

In  this  case  It  appears  that  the  defend- 
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ant  inyoked  an  instnictlon  from  the  court 
apon  the  very  proposition  upon  which  there- 
after, In  hlB  motion  for  a  new  trial,  he  com- 
plains that  there  was  no  evidence  to  Justify 
an  Instruction.  It  is  tme  that  the  court  did 
not  give  the  Instruction  requested  by.  the 
plaintiff,  but  had  already  given,  as  will  be 
seen  by  the  extracts  from  the  charge  above 
set  out,  the  correct  law  upon  the  general 
subject.  Had  the  plaintiff  stood,  in  the  first 
instance,  upon  the  proposition  that  there 
was  no  evidence  upon  which  to  predicate 
such  instruction,  he  might  have  called  in 
Question  the  charge  of  the  court  to.  which 
he  now  excepts;  but  his  request,  in  and  of 
itself,  was  an  admission  in  Judiclo  that  there 
was  an  issue  of  fact  In  the  case  upon  the 
question  of  incompetency  of  the  servants, 
their  inexperience,  and  the  want  of  ordinary 
care  on  the  part  of  the  master  in  their  se- 
lection, and  we  think  that  if  there  was  er- 
ror, in  the  first  instance,  in  the  court  giving 
the  instruction  excepted  to,  that  error  was 
waived  by  the  request  to  charge,  which  we 
have  hereinbefore  set  out 

[2]  2k  Upon  the  question  as  to  whether 
or  not  the  master  was  negligent  in  falling 
to  furnish  to  the  plaintiff  a  safe  place  to 
work,  and  aa  to  whether  or  not  she  was 
working  under  orders  of  her  superior,  ap- 
pointed by  the  master  to  control  her  move- 
ments in  and  about  her  work,  which  orders 
required  her  to  work  in  a  place  where  she 
would  be  subjected  to  the  risk  of  injury  from 
dangerous  instrumentaUtiefl,  the  evidence  was 
in  confiict;  but  these  issues  were  found  for 
the  plaintiff,  and  we  are  not  disposed  to 
disturb  that  finding.  The  evidence  was  such 
as  to  Justify  the  Jury  in  finding  that  under 
the  circumstances  under  which  the  rear- 
rangement of  the  pulleys  and  shafting  was 
being  made,  the  place  at  which  the  plaintiff 
did  the  work  at  the  time  she  was  injured 
was  one  at  which  she  would  be  exposed  to 
perils  resulting  not  from  her  own  negligence 
but  from  causes  over  which  she  had  no  con- 
troL  The  evidence  further  shows,  to  our 
satisfaction,  that  she  was  at  work  at  this 
place  under  the  orders  of  her  superior,  who, 
as  to  that  matter,  and  so  far  as  her  move* 
ments  were  concerned,  stood  in  the  place  of 
the  master.  The  primary  negligence  of  the 
master  consisted  in  requiring  her  to  work 
in  a  place  where  she  was  exposed  to  these 
dangers.  The  proximate  cause  of  her  in- 
Jury  was  this  requirement  of  the  master. 
The  proximate  cause  of  the  injury  was  the 
breach  of  the  duty  on  the  part  of  the  master 
to  fximish  to  her  a  safe  place  to  work,  and 
the  breach  of  his  duty,  in  that  he  required 
her  to  work  at  a  place  where  she  was,  with- 
out fault  on  her  part,  exposed  to  these  dan- 
gers. Whether  the  master  knew,  or  ought 
to  have  known,  of  the  dangers,  whether 
he  required  her  to  work  at  this  place,  or 
whether  she  was  a  mere  volunteer  were 
questions  which  were  submitted  to  the  Jury 


fairly,  and  which  they  found  against  the 
defendant  We  do  not  think  that  the  mere 
supervening  negligence  of  a  fellow  servants 
o^  other  causes  over  which  the  injured  ser- 
vant has  no  control,  should  defeat  her  re- 
covery, where  the  proximate  cause  of  injury 
is  the  breach  by  the  master  of  either  of  his 
nonassignable  duties.  The  various  questions 
urged  in  the  case  have  been  presented  Iji 
many  forms  in  the  various  grounds  of  the 
motion  for  a  new  trial,  but  the  substance 
of  all  of  them  are  embraced  in  the  proposi- 
tions which  we  have  mentioned  above. 

[8]  8.  There  was  ample  evidence  to  sus- 
tain the  verdict  and  the  discretion  of  the 
trial  Judge  In  refusing  a  new  trial  was  not 
abused. 

Judgment  affirmed. 

POWiESLL,  J.  (dissenting).  I  concur  in  the 
opinion  of  the  court  generally;  but  there 
was  one  Instruction  on  a  vital  point  in  the 
case  (not  specifically  discussed  in  the  opin- 
ion, and  not  of  sufficient  general  interest  to 
the  profession  to  Justify  further  discussion 
by  me  now)  which  seems  to  me  to  be  direct- 
ly contrary  to  the  decision  of  the  Supreme 
Court  in  Georgia  Coal  Co.  v.  Bradford,  131 
Ga.  289,  62  S.  EL  193,  127  Am.  St  Rep.  228. 
The  other  members  of  the  court  are  able  to 
differentiate  the  facts  of  that  case  from 
those  involved  in  the  case  at  bar.  and  I  am 
not;  80  I  must  dissent 

(9  Qa.  App.  S18> 

STEED  V.  STATE.     (No.  8,533.) 
(Court  of  Appeals  of  Gkorgia.     Oct  10,  1911.> 

(ByUahui  5y  the  Court,) 

Bbixf  ov  Evidbnce. 

This  case  is  controlled  by  Blount  v.  State, 
71  S.  E.  877. 

Error  from  Superior  Ctourt,  Talbot  Coun- 
ty;  S.  P.  Gilbert,  Judge. 

Watsey  Steed  was  convicted  of  crime,  and 
brings  error.    Afilrmed. 

Bull  ft  Smith,  for  plaintiff  tn  error.  (3eo. 
d  Palmer,  Sol.  Gen.,  for  the  State. 

BUSSELU  J.    Judgment  affirmed. 


(S  Oa.  App.  880) 
COLLIER  V.  STATE.     (Nb.  8,fi03.) 
(Court  of  Appeals  of  Georgia.    Oct  10,  1911.) 

(SyUahuM  hy  the  Court.) 

Bkvixw  on  Appeal. 

No  error  of  law  Is  assigned,  and  there 
were  circumstances  from  which  the  jury  might 
have  reasonably  inferred  that  the  accused  was 
guilty  as  charged. 

Error  from  CAty  Court  of  Maoon;  Robt 
Hodges,  Judge. 

Charlie  Collier  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Jesse  Harris,  for  plaintiff  in  error.  Wal- 
ter J.  Grace,  Sol.  Gen.,  for  the  State. 

HILI^  C.  J.    Judgment  affirmed. 
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(9  Qa.  App.  831) 

EOBERSON  T.  STATE.    (No.  3,612.) 
'.Court  of  Appeals  of  Georgia.     Oct  10,  1911.) 

(Syllahut  hy  the  Court.) 

EtiTIEW   OF  ETIDENCB. 

The  only  question  made  is  as  to  the  suffi- 
ciency of  the  evidence  to  support  the  indict- 
ment    It  supports  it. 

Error  from  Superior  CJourt,  Pulaski  Coun- 
ty;   J.  H.  Martin,  Judge. 

Homer  Roberson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Herbert  L.  Grice,  for  plaintiff  in  error.  E. 
D.  Graham,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 

(9  Gft.  App.  820) 

BROUGHTON  T.  STATE.     (No.  3,538.) 
(Court  of  Appeals  of  Georgia.    Oct  10,  1911.) 

(8yUahu9  hy  the  Court,) 


1.  Cbihinal  Law  (i  300*)— Homicide  (§ 
300*)— Assault  with  Intent  to  Kill- 
Plea  OF  Not  Guilty— Issues. 

Where  the  accused  is  indicted  for  the  of- 
fense of  assault  with  intent  to  murder,  by 
shooting  at  another,  a  plea  of  not  guilty  is 
sufficient  to  raise  both  the  defenses  that  the 
accused  did  not  shoot  as  claimed,  and  that,  if 
he  did  shoot,  he  was  justifiable.  However, 
where  the  accused  unequivocally  admits  shoot- 
ing at  the  person  alleged  to  have  been  assault- 
ed, and  claims  that  he  did  it  in  self-defense, 
the  court  should  not  state  to  the  jury  that  the 
defendant  contends  that  he  did  not  do  the 
shooting,  and  that  if  he  did  do  the  shooting 
he  was  justifiable,  thus  putting  him  in  the  at- 
titude of  asserting  inconsistent  defenses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $S  681-686 ;  Dec  Dig.  fi  300  :♦ 
Homicide,  Dea  Dig.  §  300.»] 

2.  Instructions. 

For  the  reasons  set  forth  in  Fallon  v. 
-State,  5  Ga.  App.  659,  63  S.  E.  806,  the  court 
erred  in  not  instructing  the  jury  as  to  the  stat- 
utory offense  of  shooting  at  another. 

Error  from  Superior  Court,  Jasper  Coun- 
ty;  J.  B.  Park,  Judge. 

Ed  Broughton,  alias  Broddus,  was  convict- 
ed of  assault  with  Intent  to  Isill,  and  brings 
error.    Reversed. 

Doyle  Campbell,  for  plaintiff  in  error.  Jos. 
E.  Pottle,  Sol.  Gen.,  for  the  State. 

POWELL,  J.    Judgment  reversed. 


(9  Ga.  App.  818) 

FREEMAN  t.  HARTB  et  al.     (No.  3,230.) 
(Court  of  Appeals  of  Georgia.    Oct  10,  1911.) 

(Syllabus  hy  the  Court,) 
Appeal  and  Erbob  (§  1001  *)~Re view— Vxb- 

DICT. 

No  error  of  law  Is  complained  of.  The  is- 
sues involved  being  questions  of  fact,  and  there 
being  some  evidence  to  support  the  verdict,  this 
court  cannot  interfere. 

[EkI.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3928-3934;  Dec  Dig.  } 
1001.*] 


Error  from  City  Court  of  Savannah;  Davis 
Freeman,  Judge. 

Action  between  Mary  Freeman  and  Henry 
Harte  and  others.  From  the  Judgment,  Free- 
man brings  error.    Affirmed. 

Geo.  W.  Owens,  for  plaintiff  in  error. 
Adams  &  Adams,  for  defendants  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(9  CkL  App.  766) 

HOUSER  V.  SAVANNAH  ELECTRIC  CJO. 

(No.  2,838.) 

(Court  of  Appeals  of  Ckorgia.    Sept  30,  1911.) 

( Syllabus  by  the  Court.) 

1.  CoNTBACTs  ii  328*)^AcTioN8— Defenses— 
Fbaud. 

When,  in  an  action  at  law,  one  party  seeks 
to  enforce  against  the  other  either  oflfensively 
or  defensively  a  contract  purporting  to  have 
been  made  by  the  latter,  he  may  show,  without 
resort  to  equity,  that  the  contract  was  voidable 
because  of  fraud,  and  that  with  reasonable 
promptness  after  discovery  of  the  fraud  he  of- 
fered to  rescind  and  tendered  restoration. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  §  1580;    Dec.  Dig.  S  328.*] 

2.  Release  (}  58*)  —  Rescission  —  QuEsnon 

If'OB   JUBY. 

The  question  of  fraud  or  no  fraad,  as  pre- 
sented by  the  facts  stated  in  the  plaintifiTs 
amendment  to  his  pleading,  was  a  jury  question. 
It  was  likewise  a  jury  question  as  to  whether 
the  offer  to  rescind  bad  been  made  with  reason- 
able promptness. 

[Ed.  Note. — For  other  cases,  see  Releaset 
Dec.  Dig.  i  58.*] 

3.  Appeal  and  Ebrob  (S  694*)— Disposition 
OF  Cause— Reversal. 

When  it  appears  from  the  bill  of  excep- 
tions that  the  plaintiff  introduced  evidence,  and 
a  motion  for  nonsuit  was  overruled,  and  that 
the  defendant  introduced  in  evidence  a  contract 
of  release  from  liability,  and  the  plaintiff  offer- 
ed, in  rebuttal,  to  show  that  the  release  was 
procured  by  fraud,  and  that  the  contract  had 
been  rescinded  therefor,  and  the  court  declined 
the  proof  for  lack  of  pleading,  and  the  plaintiff 
then  tendered  pleading  setting  up  the  fraud, 
which  was  rejected  by  the  court  and  that  there- 
upon a  verdict  for  the  defendant  was  directed 
by  the  court  held  that,  upon  this  court  deter- 
mining that  the  trial  court  erred  in  rejecting, 
the  pleading  and  proof  as  to  the  fraudulent  pro- 
curement of  the  release,  the  judgment  will  be 
reversed  because  of  the  direction  of  the  verdict 
although  the  record  is  silent  as  to  the  evidence 
introduced  by  the  plaintiff  in  support  of  his 
case  in  chief;   for,  if  it  was  insufficient  to  sup- 

Eort  a  verdict   in   his  favor,   the  court  should 
ave  terminated  the  case  by  nonsuit  and  not  by 
direction  of  a  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  6^.»] 

Error  from  City  Court  of  Savannah; 
Davis  Freeman,  Judge. 

Action  by  A.  F.  C.  Houser  agninst  the 
Savannah  Electric  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 


•For  other  eases  see  same  topic  and  section  NUMBSR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Merles  ft  Rep'r  indexes 
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0*Byrne,  Hartrldge  &  Wright,  for  plain- 
tiff in  error.  Osborne  &  Lawrence,  for  de- 
fendant in  error. 

RUSSELL,  J.  Mrs.  Honser  broagbt  anit 
against  the  Savannah  ESectrlc  Company  for 
the  homicide  of  her  husband.  Among  other 
defenses  the  Electric  Company  pleaded  that 
after  Houser*s  death  his  widow  received 
from  the  Savannah  Electric  Benefit  Asso- 
ciation a  certain  sum  of  money  and  executed 
a  receipt  therefor,  which  operated  not  only 
to  release  the  benefit  association  from  liabil- 
ity for  death  benefits  under  a  fraternal  in- 
surance arrangement  which  was  transacted 
through  it,  but  also  to  release  the  Eflectric 
Company  from  liability  for  the  homicide. 
The  Savannah  Electric  Benefit  Association 
was  a  relief  association  having  an  interme- 
diate connection  between  the  Electric  Com- 
pany and  its  employes,  such  as  frequently 
exists  between  other  railroad  companies  and 
their  employes,  and  such  as  was  discussed 
in  the  recent  case  of  Chandler  v.  A.  C.  L 
Ry.  Co.  (Sup.)  71  S.  E.  1066.  However,  the 
transaction  in  the  present  case  took  place 
prior  to  the  adoption  of  the  statute  now  em- 
bodied in  Civ.  Code  1910,  S  2785,  so  that  un- 
der the  rulings  in  the  Petty  Case,  109  Ga. 
666,  35  S.  E.  82,  this  release,  if  valid,  would 
have  been  a  complete  defense  to  the  plain- 
tiff's action.  After  the  plaintiff  had  Intro- 
duced her  evidence  and  had  closed  her  case, 
the  defendant  introduced  the  release,  where- 
upon the  plaintiff  offered  evidence  tending  to 
show  that  the  release  was  procured  by  a 
fraudulent  representation  and  concealment 
of  the  facts.  The  court  sustained  objections 
to  the  testimony,  on  the  ground  that  there 
was  no  pleading  to  authorize  it  The  plain- 
tiff then  tendered  a  supplemental  pleading, 
in  the  nature  of  an  amendment  to  the  pe- 
tition, setting  up  that  the  contract  was  void 
because  procured  by  certain  acts  of  fraud 
which  were  detailed.  The  court  rejected 
this  amendment,  on  the  ground  that  the  suit 
was  proceeding  in  a  court  without  any  equi- 
table Jurisdiction,  and  that  the  contract  of 
release  could  not  be  set  aside  without  the 
court's  exercising  affirmative  equitable  re- 
lief. The  amendment  and  the  testimony  in 
support  thereof  having  been  rejected,  the 
court  directed  the  verdict  for  the  defendant. 
This  is  a  somewhat  meager  statement  of  the 
facts,  but  it  is  sufficient  to  indicate  in  a 
general  way  the  points  which  are  to  be  de- 
cided, and  which  to  our  minds  control  the 
case. 

1.  The  court  ought  to  have  allowed  the 
amendment  When  In  an  action  at  law  one 
of  the  parties  seeks  to  enforce  against  the 
other,  either  offensively  or  defensively,  a 
contract  purporting  to  have  been  made  by 
the  latter,  he  may  show,  without  resort  to 
equity,  that  the  contract  was  voidable  be- 
cause of  fraud,   and  that  with  reasonable 


promptness  after  discorvery  of  the  fraud  he 
offered  to  rescind  and  tendered  restoration. 
Some  courts  make  the  distinction  as  to 
whether  the  fraud  relates  to  the  physical 
procurement  of  the  paper  or  to  the  gaining  of 
the  consent  of  the  contracting  party.  We 
think  that  the  uniform  practice  in  this  state 
Justifies  us  in  holding  that  this  difference 
does  not  apply  in  our  Jurisdiction.  For  ex- 
ample, if  a  promissory  note  Is  given  for  the 
alleged  purchase  price  of  property,  and  the 
holder  thereof  sues  on  it  in  a  court  of  law  in 
a  strictly  legal  action,  the  defendant  may 
plead  that  the  contract  was  procured  by 
fraudulent  representations  as  to  the  prop- 
erty or  as  to  the  terms  of  the  contract,  or 
that  his  consent  to  the  contract  was  in  any 
other  wise  fraudulently  procured,  and  that, 
upon  discovering  the  fraud,  he  promptly 
tendered  restoration  of  the  status  and  re- 
scinded or  offered  to  rescind  so  far  as  he 
was  able  so  to  do.  We  have  never  heard 
it  questioned  that  such  a  plea  would  be  a 
valid  defense  in  such  a  case,  though  the 
court  in  which  the  suit  was  pending  had  no 
equitable  Jurisdiction  other  than  that  quasi- 
equitable  jurisdiction  which  all  our  courts 
have  of  entertaining  equitable  defenses  not 
calling  for  affirmative  equitable  relief.  That 
presents  a  case  of  an  attempt  to  enforce  the 
contract  offensively.  Now,  here  is  a  case  in 
which  the  attempt  is  to  enforce  the  contract 
defensively.  It  is  well  recognized  in  our 
system  of  pleading  and  practice  that,  when- 
ever in  an  action  at  law  the  defendant  of- 
fers an  affirmative  defense,  the  plaintiff  may 
by  an  amendment  to  this  petition  in  the  na- 
ture of  a  replication  set  up  anything  in 
avoidance  of  the  matter  pleaded  which  he 
could  have  set  up  if  the  positions  of  the  parties 
to  the  suit  were  reversed:  that  is,  can  defend 
against  the  matter  pleaded  by  the  defendant 
Just  as  if  the  defendant  as  a  plaintiff  had 
sued  him  thereon.  Of  course,  there  are 
cases  where  the  nature  and  form  of  the  at- 
tack upon  a  contract  alleged  to  have  been 
fraudulently  procured  Is  such  that  affirma- 
tive equitable  relief  is  required,  and  in  such 
cases  the  attacking  party  must  institute  his 
attack  in  a  court  having  Jurisdiction  to 
grant  affirmative  equitable  relief;  that  is, 
in  a  superior  court  For  example,  a  city 
court,  being  without  sufficient  Jurisdiction 
in  equity,  could  not  entertain  a  suit  brought 
to  set  aside  a  formal  contract  on  the  ground 
that  it  was  procured  by  fraud,  but  our 
courts  have  long  recognized  the  very  car- 
dinal and  essential  difference  between  set- 
ting aside  a  contract  for  fraud  and  avoid- 
ing it  defensively  on  a  similar  ground.  For 
instance,  a  deed  made  to  secure  a  usurious 
debt  is  vcdd.  A  party  may  defend  against  it 
without  resort  to  equity,  but,  if  he  would 
have  the  deed  set  aside  or  canceled  as  a 
cloud  on  his  title,  he  would  have  to  go  into 
a  superior  court;    the  defense  in  the  one 
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case  requiring  no  affirmative  equitable  in- 
terposition, and  the  relief  in  the  other  case 
requiring  it 

The  objection,  urged  by  able  counsel  for  the 
defendant  in  error,  that  the  benefit  associa- 
tion with  whom  the  contract  of  relief  was  ac- 
tually made  was  not  a  party  to  the  present 
case,  and  that  this  association  was  a  neces- 
sary party  to  any  attack  made  upon  the  con- 
tract for  fraud,  is  not  well  taken.  If  Mrs. 
Houser  had  undertaken  to  set  aside  the  re- 
lease or  to  have  had  it  canceled,  then  the 
relief  association  as  well  as  the  Electric  Com- 
pany would  have  been  a  necessary  party  to 
the  suit.  But  not  so  In  this  case,  where  she 
merely  sets  up  the  fraud  as  a  legal  reason 
why  the  contract  should  not  be  enfoirced 
against  her  to  the  destruction  of  her  legal 
cause  of  action.  For  Instance,  suppose  a  note 
is  made  payable  to  A.,  and  A.  transfers  it  to 

B.  (not  an  Innocent  purchaser),  and  B.  sues 
O.  (the  maker)  on  it,  would  it  be  necessary  for 

C,  before  he  could  set  up  the  defense  that 
the  note  was  procured  by  fraud  or  fraudu- 
lent misrepresentations,  to  liave  A.  made  a 
party  to  the  suit?  We  do  not  understand 
that  any  such  rule  exists.  If  a  principal 
sues  on  a  contract  taken  in  the  name  of  his 
agent,  does  the  defendant,  who  seeks  to  avoid 
the  contract  for  fraud,  have  to  make  the 
agent  a  party?  It  is  a  departure  from  the 
general  rule  to  allow  a  railroad  company  to 
take  direct  advantage  of  a  contract  made 
between  other  persons  to  the  extent  of  as- 
serting it  ofltensively  or  defensively  in  a 
suit;  fpr  ordinarily  a  right  of  action  or  de- 
fense under  a  contract  exists  only-  between 
the  Immediate  parties  thereto,  and  the  bene- 
ficiary cannot  enforce  the  contract  except 
in  the  name  of  the  party  to  the  contract  suing 
for  his  use.  However,  there  is  a  form  of 
contract  as  to  which  the  beneficiary  may  sue 
directly,  and  the  analogy  between  the  sltua- 
fion  there  and  the  situation  here  is  such  as  to 
present  a  fair  comparison.  We  refer  to  a 
contract  of  life  insurance.  In  that  case  the 
beneficiary  can  sue  in  his  own  name.  Sup- 
pose he  does  sue,  and  the  company  defends 
against  the  contract  on  the  ground  of  fraud, 
is  it  necessary  that  the  Insured  (or  his  per- 
sonal representative,  for  generally  the  in- 
sured is  dead  at  the  time  the  suit  Is  brought) 
should  be  a  party  before  the  defense  can  be 
entertained? 

[2]  2.  It  is  contended  that  the  facts  set  up 
in  the  amendment  to  the  petition  did  not 
show  such  a  state  of  fraud  as  to  constitute  a 
defense  against  the  contract  of  release.  It 
will  not  be  necessary  for  us  to  set  out  the 
facts  relied  on.  It  will  be  sufficient  to  say 
that  in  our  opinion  such  a  state  of  facts  is 
alleged  as  to  make  the  question  of  fraud  or 
no  fraud  a  question  for  the  Jury.  It  is  fur- 
ther contended  that  the  petition  shows  on  its 
face  that  the  otter  of  restoration  which  is 
essential  to  the  rescission  of  a  contract  was 
not  seasonably  made.  The  release  was  sign- 
ed on  June  6,  1909,  and  tender  back  of  the 


money  which  she  had  received  from  the  relief 
association  was  made  on  January  12,  1910. 
Under  all  the  facts,  we  think  that  it  was  a 
Jury  question  as  to  whether  the  tender  was 
made  with  reasonable  promptness  or  not.  It 
is  said  in  the  argument  (though  this  does 
not  appear  from  the  pleading  which  was  re- 
jected) that  as  early  as  June  14,  1009,  the 
Electric  Company  notified  the  plaintiff  that 
her  claim  against  the  company  had  been 
settled  by  her  accepting  the  insurance  money 
from  the  relief  association.  It  should  be  kept 
in  mind  that  this  letter  was  mere  notice  that 
the  company  claimed  that  the  payment  of 
insurance  money  had  released  it,  but  wa& 
not  necessarily  notice  of  the  actual  existence 
(undisclosed  to  the  plaintiff  up  to  that  time) 
of  the  by-laws  of  the  benefit  association  un- 
der which  such  a  release  from  liability  could 
be  successfully  asserted  by  the  company,  and 
the  plaintiff  was  entitled  to  a  reasonable 
time  within  which  to  investigate  the  valid- 
ity of  the  company's  claim  before  she  was 
required  to  tender  back  to  the  benefit  associa- 
tion money  to  which  she  was  apparently  en- 
titled as  insurance  on  her  husband's  life. 
The  duty  of  prompt  restoration  is  not  so  im- 
perative as  to  the  element  of  promptness  as 
to  preclude  opportunity  for  Investigation  as 
to  one's  legal  rights  in  the  matter. 

[3]  3.  Counsel  for  the  defendant  in  error 
makes  the  point  that  the  Judgment  should  in 
any  event  be  affirmed,  because  the  plaintiff 
did  not  bring  up  the  evidence  Introduced  be^ 
fore  the  Jury  for  the  purpose  of  showing  the 
defendant's  liability  for  the  homicide  of  the 
plaintiff's  husband.  The  bill  of  exceptions  re- 
cites that  the  plaintiff  introduced  evidence 
(without  setting  it  forth);  that  the  court  over- 
ruled a  motion  for  a  nonsuit;  that  the  defend- 
ant then  introduced  the  release;  that  certain 
evidence  tending  to  show  fraud  in  the  pro- 
curement of  the  release  was  offered  and  re- 
jected for  lack  of  pleading;  that  the  plead- 
ing was  then  tendered  and  rejected;  and 
that  thereupon  the  court  directed  a  verdict 
in  the  defendant's  favor.  It  is  not  necessary 
for  us  to  have  this  evidence  as  to  the  plain- 
tifTs  case  In  chief  before  us,  and  counsel  for 
the  plaintiff  In  error  very  properly  left  It  out 
of  the  record.  The  best,  the  most  effectual 
way  to  present  a  point  is  to  submit  it  in  its 
bold  outline,  without  the  incumbrance  of 
other  matter  not  material  to  a  consideration 
of  the  legal  proposition  involved.  A  court 
has  a  right  to  direct  a  verdict  for  the  defend- 
ant only  when  the  plaintiff  has  made  a  prima 
facie  case  and  the  defendant's  proof  has  over- 
come that  case  so  fully  as  to  leave  no  ques- 
tion for  submission  to  the  jury.  If  the  plain- 
tiff falls  to  make  out  a  case  of  prima  facie 
liability,  the  case  should  terminate  in  a  non- 
suit and  not  in  the  direction  of  a  verdict 
against  him,  and,  if  the  court  does  direct  the 
verdict,  the  judgment  will  be  reversed.  Proc- 
tor &  Gamble  v.  Blakely  Oil  Co.,  128  Ga.  606» 
57  S.  E.  879.  So  that  it  is  immaterial  to  the 
consideration  of  the  question  here  presented 
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whether  the  plalntifTs  evidence  was  or  was 
not  sufficient  to  make  oat  a  case  of  prima 
facie  liability.  In  either  event  the  court 
ought  not  to  have  directed  a  verdict  for  the 
defendant  If  the  defendant  In  error  had 
desired  to  raise  any  question  as  to  the  anffl- 
ciency  of  the  plaintiff's  evidence  to  withstand 
nonsuit,  it  could  have  raised  that  question 
by  cross-bill  of  exceptions. 
Judgment  reversed. 


(9  Ga.  App.  814) 

GRESIIAM  V.  FIRST  NAT.  BANK  OF 
MIIiLEN.      (No.    3,238.) 

(Court  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

(8yUabu9  hy  the  Court.) 
Bnxs  AND  Notes  ({  537*)--DiBscnNQ  Yib- 

DICT. 

There  was  sufficient  conflict  in  the  infer- 
ences ^o  be  drawn  from  testimony  to  make  a 
question  for  solution  by  the  jury  as  to  wheth- 
er tlie  plalntifiP  was  a  bona  fide  holder  of  the 
notes  sued  on,  for  value,  and  without  notice 
of  dishonor,  and  the  court  erred  in  directing 
the  verdict. 

[Bd.  Note.— For  other  cases,  tee  Bills  and 
Notes,  Dec.  Dig.  I  537.*] 

Error  from  City  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 

Action  by  the  First  National  Bank  of  Mil- 
ieu against  E.  B.  Gresham.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

H.  J.  Fullbright,  for  plaintiff  In  error.  B. 
L.  Brlnson,  for  defendant  In  error. 

POWELL^  J.    Judgment  reversed. 


♦.  a.  App.  713) 

TIMMONS  V.  MATHia 

MATHIS  V.  TIMMONS. 
(Nob.  2,970,  3,008.) 

(Court  of  Appeals  of  C^eorgia.    Sept.  23,  1911.) 

(Syllalu*  &v  ^^e  Court,) 

1.  Justices    oir   the   Peaob   (§f  141,  195*)— 

CBBnOBARI— JUBISDICnON     OF     APPEIXATD 

Court. 

While  the  superior  court  is,  ordinarily 
speaking,  a  court  of  general  jurisdiction,  still, 
on  certiorari  and  appeal  from  a  justice  court, 
its  jurisdiction  is  limited,  and  this  limitation 
is,  in  the  main,  in  aooordance  with  the  juris- 
diction of  the  lower  court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  I>ig.  H  467-476,  761;  Dec. 
Dig.  1}  141,  195.*] 

2.  Justices  of  the  Peace  (§  196*)— Oebtio- 
sabi— jubisdictioit  of  appellate  coust. 

In  a  claim  case,  the  only  issue  ordinarily 
presented  is.  Is  the  propert]^  subject?  The 
exception  to  this  general  rule  is  where,  bjr  rea- 
son of  the  filing  of  supplemental  equitable 
pleadings,  the  esse  is  converted  from  a  simple 
claim  case  into  an  equitable  or  quasi  equitable 
proceeding.  As  a  justice's  court  is  without  ju- 
risdiction in  equitable  proceedings,  the  only 
issue  that  can  a*ise  in  a  claim  case  in  a  jus- 
tice's court  is.  Is  the  property  subject  to  the 
execution?     Hence,  on  certiorari  from  a  judg- 


ment or  verdict  in  a  Jnsljce  court  in  a  claim 
case,  the  judge  of  the  superior  court  has  no 
jurisdiction  to  render  asrainst  the  claimant  a 
judgment  for  the  amount  of  the  debt  due  by 
the  defendant  in  fi.  fa. ;  and  where  the  judge, 
in  addition  to  sustaining  the  certiorari,  enters 
up  final  judgment  against  the  claimant  for  the 
amount  due  on  the  fi.  fa.  the  judgment  of  the 
superior  court  is  pro  tanto  void,  and  may  be 
attacked  by  illegality. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  195.*] 

3.  Appeal  and  ESrrob  (8  747*)— Cross-Bill 
of  bxceptions. 
The  cross-bill  of  exceptions,  which  relates 
merely  to  the  manner  in  which  the  record  is 
brought  to  this  court,  does  not  present  any 
matter  for  consideration  by  this  court,  and  is 
dismissed. 

[Hid.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.   §  747.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty; J.  H.  Merrill,  Judge. 

Claim  case  between  W.  W.  Tlmmons  and 
B.  N.  Mathis.  To  a  Judgment  of  the  superior 
court,  sustaining  certiorari  to  a  Justice  of  the 
peace,  Tlmmons  brings  error,  and  B.  N.  Math- 
is  files  a  cross-bill  of  exceptions.  Judgment 
on  main  bill  of  exceptions  reversed.  Cross- 
bill dismissed. 

Alexander  &  Gary,  for  plaintiff  in  error. 
Hendricks  &  Christian,  for  defendant  In  er- 
ror. 

HILL,  C.  J.  Judgment  on  main  bill  of  ex- 
ceptions reversed.    Cross-Mil  dismissed. 


(»  Oa.  App.  806) 

GABBETT  &  CO.  v.  BETTMAN,  CJOHEN  & 
CO.      (No.    3.174.) 

(Court  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

(Byllahus  hy  the  Court.) 
Appeal  and  Ebbob  (f  1028*)'-HA&iiLE8S  Eb- 

BOB. 

The  evidence  so  strongly  supports  the  ver- 
dict that  any  error  of  law  was  immaterial  and 
harmless. 

[Ed.  Note.—FOr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4034 ;    Dec.  Dig.  f  1028.*J 

Error  from  City  Court  of  Tifton;  B.  Eve, 
Judge. 

Action  between  Garrett  &  Co.  and  Bett- 
man,  Cohen  &  Co.  From  the  Judgment,  Gar- 
rett &  Co.  bring  error.    Afiirmed. 

Jaa.  H.  Price,  for  plaintiff  In  error.  B.  D. 
Smith,  J.  J.  Murray,  and  Fulwood  &  Murray, 
for  defendant  in  error. 

HILL,  C.  J.    Judgment  afiirmed* 

(S  GcL  App.  827) 

MILLEB   V.    STATE.      (No.   3,584.) 
(Court  of  Appeals  of  Georgia.    Oct.  10,  1911.) 

(8yllahu8  hy  the  Court.) 

1.  Aditlteby  (§  12*)— Evidence— Marbiage. 
In  a  prosecution  for  adultery,  the  fact 
that  the  alleged  participants  were,  respectively, 
a  married  man  and  a  married  woman  may  be 
shown,     either     directly     or     circumstantially. 


^For  other  eases  ses  sams  topic  sad  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 


280 


72  SOUTHEASTERN  REPORTER 


(Ga. 


The  fact  of  the  marriage  may  be  at  least  prima 
fade  shown  by  either  of  the  following  meth- 
ods: By  proof  of  general  repute  in  family 
(Civ.  Code  1910,  S  5764) ;  by  proof  of  gen^ 
eral  reputation  in  the  community  (Drawdy  V. 
Hesters,  130  Ga.  161  [1].  60  S.  E.  451,  15  L. 
R  A-  [N.  S.]  190;  Clark  v.  Oassidy,  62  Ga. 
407;  Wood  v.  State,  62  Ga.  406);  by  proof  of 
the  fact  that  the  man  or  the  woman,  as  the 
case  may  be,  lives  together  with  a  person  of 
the  opposite  sex  as  his  or  her  spouse,  with 
general  recognition  in  the  community  of  their 
being  married  to  each  other.  Clark  y.  Cassidy, 
supra. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Dec.  Dig.  I  12.*] 

2.   SUPFICIENCT  OF  EVIDENCE. 

The  evidence  fully  supports  the  verdict 

Error  from  City  Court  of  Reidsville;  E.  C. 
Collins,  Judge. 

John  Miller  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

H.  H.  Elders,  for  plaintiff  In  error.  Robt. 
E.  De  Loach,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(9  Oa.  App.  827) 

BRBWTON  ▼.   STATE.     <No.   3,582.) 
(Court  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

(Syllabus  by  the  Court  J 

Criminal    Law    (§    1160*)— Appeait-S'uffi- 

ciENCT  OF  Evidence. 

The  evidence  relied  upon  to  support  the 
verdict  is  slight  and  unsatisfactory,  but  it  was 
enough  to  convince  the  jury  and  to  meet  the 
approval  of  the  trial  judge.  This  court  can- 
not interfere.  As  to  proof  of  marriage,  see 
Miller  v.  State,  72  S.  E.  279,  decided  this  day. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  30S4 ;    Dec.  Dig.  §  1160.*] 

Error  from  City  Court  of  Reidsville;  E.  C. 
Collins,  Judge. 

Jane  Brewton  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

H.  H.  Elders,  for  plaintiff  in  error.  Robt. 
E.  De  Loach,  Sol.,  for  the  Stata 

HILLs  C.  J.    Judgment  affirmed. 


(9  Ga.  App.  814) 

EILYEA-AUSTELL    CO.    v.   WHITEHURST 
DRUG  CO.     (No.  3,291.) 

(Court  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

(Syllabus  by  the  Court.) 

Guaranty   (§   78*)— Action— Evidence. 

The  evidence  demanded  a  verdict  for  the 
plaintiff,  and  the  verdict  for  the  defendant,  be- 
ing without  any  evidence  whatever  to  support  it, 
should  have  been  set  aside,  and  the  plaintiff's 
motion  for  a  new  trial  granted. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Dec.  Dig.  S  78.*] 

Error  from  City  Court  of  Dublin;  N.  J. 
Hawkins,  Judge. 

Action  by  the  Elyea-Austell  Company 
against  the  Whitehurst  Drug  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 


Ira  S.  Chappell,  for  plaintiff  in  error.  J* 
S.  Adams,  for  defendant  in  error. 

HILL,  C.  J.  The  Elyea-Austell  Company 
brought  suit  against  the  Whitehurst  Drug 
Company  on  an  account  with  itemized  bill 
of  particulars,  based  upon  the  following 
written  order:  "Elyea-Austell  Company.  At- 
lanta, Ga.  Date  April  16,  1909.  Ship  to  F. 
M.  Harp,  Dublin,  Ga.  One  24  in.  frame  Flco 
Bicycle,  Kelley  bars  1906  Corbin  Duplex 
brake  1-%  clincher  tires  Troxel  saddle  black. 
One  girl's  bicycle,  18in.  frame,  26  in.  wheels, 
with  a  good  grade  of  tires,  black.  One  22^ 
in.  Flco  Bicycle,  with  Atherton  brake  collar, 
black.  1  dozen  W.  P.  W.  inner  tubes,  28x 
1-%.  300  12-in.  spokes.  3  dozen  rubber 
cement.  5  pairs  Winner  single  tube  tires 
28x1-%,  Flco  trade  mark.  O.  K.  Whitehurst 
Drug  Cbmpany.  Terms  2%,  10  days  or  net 
30  days."  The  defendant  admitted  the  writ- 
ten order,  admitted  that  the  goods  as  order- 
ed were  shipped  by  the  plaintiff  to  F.  M. 
Harp  in  accordance  with  the  terms  of  the 
order,  and  that  he  received  them  and  had 
not  paid  for  them.  The  defendant  refused 
to  pay  the  account  on  the  ground  that  the 
plaintiff  had  not  sent  to  it  an  invoice  of  the 
goods  shipped  to  Harp,  but  had  sent  the 
goods  directly  to  Harp,  accompanied  by  the 
invoice,  and  had  entered  the  account  on  their 
book  against  Harp,  claiming  that  the  letters 
O.  K.,"  immediately  preceding  the  name, 
Whitehurst  Drug  Company,"  placed  on  the 
order  by  it,  should  be  construed  to  mean 
that,  if  the  goods  were  shipped  to  F.  M. 
Harp,  the  invoice  for  the  goods  was  to  be 
sent  to  the  Whitehurst  Drug  Company,  and 
that,  unless  this  was  done,  it  was  understood 
that  the  defendant  would  not  be  liable  to 
pay  the  account.  The  jury  found  a  verdict 
for  the  defendant,  and  the  plaintiff's  motiont 
for  a  new  trial  was  overruled. 

The  written  order  for  the  goods  given  by 
the  defendant  was  an  original  undertaking 
by  it,  and  made  it  primarily  liable  to  the 
plaintiff.  There  was  no  evidence  whatever 
in  support  of  the  plea  that  the  letters  *'0. 
K."  meant  that  the  goods  were  to  be  shipped 
to  F.  M.  Harp,  while  the  invoice  was  to  be 
sent  to  the  Whitehurst  Drug  Company,  or 
that  there  was  any  understanding  between 
the  plaintiff  and  the  drug  company  that,  un- 
less this  was  done,  the  drug  company  would 
not  be  liable. 

The  evidence  discloses  the  following  facts: 
Harp  was  insolvent  and  unable  to  buy  any^ 
goods  from  the  plaintiff  on  bis  own  credit^ 
and  he  induced  the  Whitehurst  Drug  Com- 
pany to  order  the  goods  from  Elyea-Austell 
Company  directly  for  him.  The  credit  was 
extended  to  the  Whitehurst  Drug  Company 
and  expressly  denied  by  the  plaintiff  to 
Harp,  and  this  fact  was  known  to  the  de- 
fendant when  the  order  was  given  for  the 
goods.    There  is  no  commercial  or  legal  rea- 
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eon  why  the  Whitehurst  Drug  Company 
was  entitled  to  an  invoice  for  the  bill  of 
goods  which  it  had  ordered  sent  to  Harp, 
but  it  was  proper  that  an  invoice  should  ac- 
company the  goods,  in  order  that  the  party 
receiving  them  might  verify  the  shipment 
But,  even  if  no  invoice  had  been  sent  either 
to  Harp  or  to  the  Whitehurst  Drug  Com- 
pany, this  would  constitute  no  reason  why 
the  goods  which  had  been  ordered  by  a  writ- 
ten order  by  the  Whitehurst  Drug  Company, 
and  which  had  been  sent  to  Harp  in  compli- 
ance with  this  written  order,  on  the  faith  of 
which  credit  was  extended,  not  to  Harp,  but 
to  the  Whitehurst  Drug  Company,  should 
not  be  paid,  for  in  view  of  the  fact  that  the 
goods  as  ordered  were  admitted  to  have  been 
received  by  Harp,  and  the  only  complaint 
made  is  that  the  Invoice  was  sent  to  Harp, 
and  not  to  the  Whitehurst  Drug  Company, 
of  course,  the  letters  "O.  K."  were  subject 
to  explanation  by  parol  evidence.  Ordinari- 
ly it  is  well  understood  that  these  two  let- 
ters mean  "approved"  or  "correct"  If  they 
had  a  different  meaning  in  this  special  case, 
a  meaning  that  the  invoice  should  have  been 
sent  to  the  person  ordering  the  goods,  and 
not  to  the  person  receiving  them,  otherwise 
the  i>erson  ordering  them  should  be  releas- 
ed from  his  contract  this  would  make  a  dif- 
ference, and  might  be  a  defense,  but  there 
Is  no  evidence  whatever  to  sustain  this  con- 
tention. It  did  not  affect  the  liability  of  the 
Whitehurst  Drug  Company  that  the  goods 
were  charged  against  Harp  on  the  books  of 
the  plaintiff.  The  only  significance  of  this 
fact  would  be  that  the  Elyea-Austell  Com- 
pany regarded  the  Whitehurst  Drug  Com- 
pany as  the  guarantor  of  the  account.  And, 
if  it  was  the  guarantor  of  the  account,  the 
guaranty  was  absolute  in  its  terms,  and  no 
Invoice  was  necessary  to  be  sent  to  the  guar- 
antor in  order  to  make  It  liable.  The  only' 
essential  questions  were:  Were  the  goods 
ordered  by  the  defendant?  Were  they  sent 
as  ordered  on  the  faith  of  the  guaranty? 
And  had  they  been  received  and  not  paid 
for?  If  so,  the  defeuf  ant  was  liable  to  pay 
for  them,  and  the  defense  set  up  was  whol- 
ly unsupported  by  the  evidence,  and  the  ver- 
dict for  the  plaintiff  was  demanded. 
Judgment  reversed. 

(9  Ga.  App.  824) 

COCHRAN  V.  STATE.     (No.  3,581.) 
(Court  of  Appeals  of  Qeorgla.     Oct  10,  1911.) 

(Syllahns  hy  the  Court,) 

1.  Homicide    (5    250*>  —  Evidencb  —  Man- 
slaughter. 

The  evidence  fully  supports  the  verdict. 
[Bid.    Note. — B\)r   other   cases,   see   Homicide, 
Dec  Dig.  i  250.*] 

2.  Criminal    Law    (S    823*)— Instruction- 
Cure  or  Error. 

A  palpable  slip  of  the  tongue  on  the  part 
of  the  judge,  in  instructing  the  jury  as  to  an  ab- 


stract proposition  of  law,  is  not  sufficient  cause 
for  reversing  the  judgment,  where,  upon  consid- 
eration of  it  in  connection  with  the  context  and 
all  the  rest  of  the  charge,  it  is  plain  that  the 
jury  could  not  have  been  misled. 

[Ed.  Note.— Fbr  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  1992-1995;  Dec.  Dig.  § 
823.*] 

3.  Homicide  (S  300*)— Justification— "Fears 
or  A  Reasonable  Man.*' 

The  expression,  "fears  of  a  reasonable 
man,"  as  ased  in  Penal  Code  1910,  §  71,  is 
identical  in  meaning  with  the  expression^  ''fears 
of  a  reasonably  courageous  man." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  614-632;    Dec.  Dig.  §  300.*] 

4.  Review  on  Appeal. 

No  material  error  appears. 

Error  from  Superior  Court  Fayette  Coun- 
ty;  R.  T.  Daniel,  Judge. 

Sterling  Cochran  was  convicted  of  man- 
slaughter, and  brings  error.    Affirmed. 

A  O.  Blalock,  J.  W.  Culpepper,  Lester 
Diclcson,  and  J.  F.  Golightly,  for  plaintiff  in 
error.  J.  W.  Wise,  Sol.  Gen.,  and  Cleveland 
&  Goodrich,  for  the  State. 

P0WE2LL,  J.  [1]  The  deceased  and  the 
accused  had  a  short  quarrel  as  to  the  pay- 
ment of  certain  rents.  The  deceased  threw 
.a  rock  of  considerable  size  at  the  accused, 
and  missed  him.  The  accused  Jumped  or 
fell  out  of  the  wagon  in  which  he  was  stand- 
ing, and  the  two  went  together,  and  the  ac- 
cused inflicted  the  mortal  wounds  by  shoot- 
ing with  a  pistol  which  he  had.  The  deceased 
was  unarmed.  This  statement  of  facts  pre- 
sents the  case  most  favorably  to  the  ac- 
cused. It  is  substantially  his  own  version  of 
the  affair,  so  far  as  physical  factis  are  con- 
cerned. It  is  plain  that  this  makes  a  case 
of  manslaughter.  Conceding  that  the  initial 
attack  of  the  deceased  with  a  rock  was  in- 
tended to  be  a  deadly  attack,  still  when  he 
had  thrown  the  rock  and  had  totally  dis- 
armed himself,  the  accused  could  claim  no 
Justification  for  shooting  him  thereafter. 
Justification  cannot  be  based  on  a  deadly  as- 
sault, which  has  been  completely  ended,  un- 
less the  assailant  has  some  further  appar- 
ent ability  to  continue  it.  It  is  true  that  the 
defendant  in  his  statement  to  the  Jury  said: 
**I  done  what  I  done  to  save  my  life;  I  was 
scared  as  the  man  was  coming  on  me.  I 
would  not  have  done  it  for  anything,  except 
to  save  my  life."  As  he  sets  up  no  facts 
showing  any  actual  or  apparent  danger  to 
his  life  at  the  time  of  the  shooting,  the  state- 
ment which  he  made  in  the  next  breath,  and 
which  makes  him  guilty  Of  voluntary  man- 
slaughter, seems  thoroughly  to  Justify  the 
verdict  of  the  Jury.  His  further  statement 
was:  '*He  [the  deceased]  Jumped  on  me,  and 
through  heat  of  passion  I  shot" 

[2]  2.  The  Judge,  in  the  course  of  his  in- 
structions to  the  Jury,  by  what  was  a  pal- 
pable slip  of  the  tongue,  stated  that  in  order 
to  reduce  a  homicide  from  murder  to  man- 
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slaughter  there  must  have  been  an  assault 
on  the  part  of  the  person  killed,  amounting 
to  a  felony;  but,  as  a  part  of  the  same  sen- 
tence, he  told  the  jury  that  if  it  appeared 
that  the  deceased  was  making  an  assault, 
amounting  to  a  felony,  upon  the  accused,  and 
the  accused  shot  therefor,  the  homicide  would 
be  Justifiable,  and  the  verdict  of  the  Jury 
should  be  '*not  guilty.**  The  inaccuracy  came 
in  such  a  context  that  no  reasonable  man, 
lawyer  or  layman,  would  have  been  confused. 
It  was  so  plainly  a  slip  of  the  tongue  as  not 
to  be  misleading.  Ck)unsel  for  the  plaintiff 
in  error  seem  to  have  recognized  this  up  to 
the  time  of  the  argument  of  the  case  In  this 
court:  for,  whil^  an  assignment  of  error  is 
made  upon  that  portion  of  the  charge  in 
which  this  inaccuracy  appears,  no  complaint 
Is  made  as  to  this  particular  portion  on  the 
ground  which  we  have  just  been  discussing. 
[3]  3.  In  instructing  the  jury  as  to  the 
defense  of  Justification  through  reasonable 
fears,  the  court,  instead  of  using  the  expres- 
sion, "fears  of  a  reasonable  man,"  used  the 
expression,  "fears  of  a  reasonably  courageous 
man;"  that  Is,  he  told  the  Jury  that,  before 
Justification  by  fears  alone  could  be  com- 
plete, it  must  appe&r  that  the  defendant  was 
acting  under  the  fears  of  a  reasonably  cour- 
ageous man.  The  exact  point  made  is  that 
the  Code  (Penal  Code  1910,  i  71)  uses  the 
expression^  "fears  of  a  reasonable  man," 
and  that  man  who  was  not  reasonably  cour- 
ageous might  be  a  reasonable  man.  In  our 
opinion,  the  two  expressions,  as  related  to 
the  subject  of  the  C>)de  section,  are  identical. 
Fear  is  the  subject  under  treatment,  and, 
as  to  the  subject  of  fear,  courageousness  (as 
that  word  is  employed,  both  in  judicial  phrase 
and  in  common  parlance)  is  that  quality  of 
the  reasonable  man  to  which  the  provision 
of  the  law  applies.  In  other  words,  when 
the  law  states  in  effect  that  certain  combina- 
tions of  circumstances  which,  though  not  ac- 
tually fraught  with  danger,  are  apparently 
so  may  Justify  a  homicide,  and  then  pro- 
ceeds to  define  t|ie  conditions  under  which 
such  a  set  of  circumstances  may  Justify,  it 
merely  lays  down  a  standard,  and  that 
standard  is  that  the  circumstances  must  be 
such  as  that  a  man  of  normal  courage  would 
have  been  led  into  a  belief  of  danger  by 
them;  and  we  know  of  no  more  accurate  ex- 
pression of  common  usage  to  convey  this  no- 
tion than  the  expression,  "the  fears  of  a  rea- 
sonably courageous  man."  If  reasonableness 
as  to  any  other  quality  of  human  nature,  ex- 
cept the  quality  of  courageousness,  were  to 
be  admitted  into  consideration  In  fixing  this 
standard,  and  were  allowed  to  take  the  place 
of  courageousness,  the  standard  would  at 
once  be  destroyed.  The  expressibn,  "reason- 
able man,"  so  often  found  in  legal  or  judicial 
writings,  varies  with  the  context.  As  to  the 
subject  of  care,  it  means  a  reasonably  pru- 
dent man;  as  to  that  duty  of  inquiry  which 


the  law  sometimes  imposes  for  the  purpose 
of  affecting  a  party  with  notice,  it  means 
a  man  of  reasonably  good  business  judgment 
and  acumen;  as  to  fear,  it  means  a  man  of 
reasonable  courageousness,  and  so  on  through- 
out the  whole  range  of  varied  human  ac- 
tivities. 

4.  Certain  other  assignments  are  made, 
but,  after  carefully  considering  them  all,  we 
find  that  none  of  them  are  well  taken. 

Judgment  affirmed. 


(»  Ge.  A  pp.  82^ 

KIRK  V.  STATE.    (No.  3,600.) 
(Ck)art  of  Appeals  of  Georgia.    Oct  10,  1911.) 

(Syllabus  by  the  Court,) 

Criminal  Law  (i§  938,  956*)— New  TbiaIt- 
Newlt  Discovered  Evidence  —  Dhjoenoe 
—Cumulative  Evidence. 

A  new  trial  will  not  be  granted  because  of 
alleged  newly  discovered  testimony  where  one 
of  the  attorneys  of  record  for  the  movant  fails 
to  submit  an  affidavit  showing  his  ignorance  of 
such  testimonjr  at  the  time  of  the  trial,  and 
no  reason  is  given  for  such  failure,  and  where 
the  affidavit  of  the  alleged  newly  discovered 
witness  himself  is  not  produced,  nor  his  absence 
accounted  for,  and  where  the  alleged  newly  dis- 
covered evidence  is  substantially  cumulative  in 
character,  and  would  not  tend  to  produce  a  dif- 
ferent result  on  a  second  triaL 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Ont.  Dig.  |f  2306-2817,  2878-2891 ;  Dec. 
Dig.  §§  938,  956.*] 

Error  from  CJlty  Conrt  of  Carrollton ;  Jas. 
Beall,  Judge. 

Jean  Kirk  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

B.  F.  Boykin,  for  plaintiff  in  error.  C  Ei 
Roop,  Sol.,  for  the  State. 

HILIi,  C.  J.    Judgment  affirmed. 


(9  Ga.  App.  822) 
DEWBERRY  v.   STATE.     (No.  8,552.) 
(Ck>nrt  of  Appeals  of  G'H)rgia.    Oct.  10,  1911.) 

(8yUabu9  by  the  Court.) 

CsiiaiTAL  Law  (|  1159*)— Writ  ov  Bbbob— 
Review— Questions  of  Fact. 

The  credibility  of  witnesses  is  exclusively 
for  determination  by  the  jury;  and  where  there 
is  some  evidence  to  support  the  verdict  this 
court  will  not  set  it  aside,  although  that  evi- 
dence is  given  by  witnesses  of  bad  character  and 
interested  motives. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  8074-3083;  Dec.  Dig.  | 
1159.*] 

Error  from  Superior  Court,  Pike  Coun- 
ty;   Robt  T.  Daniel,  Judge. 

Betsy  Dewberry  was  convicted  of  violat- 
ing the  prohibition  law,  and  brings  error. 
Affirmed. 

Henry  O.  Farr,  for  plaintiff  in  error.  J. 
W.  Wise,  Sol.  Gen.,  for  the  State. 


•For  other  tmm  loo  samo  toplo  sad  soctloa  NUMBBR  in  Doe.  Dig.  ^  Am.  Dis.  Koj  No.  florios  &  Bop'r  indsxor 


Ga«) 


COALBS  ▼.  STATE 


283 


HILL,  C.  J.  Betsy  Dewberry  was  con- 
Ticted  of  yiolatlng  the  prohibition  law  of 
this  state,  and  her  motion  for  a  new  trial 
was  overruled.  Two  witnesses  were  in- 
troduced by  the  prosecution.  One  was  a 
detective,  employed  by  the  county  commission- 
ers, and  paid  $10  for  every  case  made  and 
sustained.  This  witness  testified  that,  on 
the  25th  day  of  December,  1910,  the  chief 
of  police  of  the  city  of  Bamesville  gave 
him  an  empty  bottle  and  25  cents  with 
which  to  buy  whisky  from  the  accused;  that 
he  and  the  chief  of  police  went  to  the 
house  of  the  accused  for  that  puri)08e,  and 
he  went  Inside  and  the  officer  remained  on 
the  outside;  that  in  the  house  he  paid  the 
accused  10  cents  for  whisky,  receiving  15 
cents  in  change;  that  he  took  this  whisky 
and  the  15  cents  and  gave  it  to  the  officer; 
that  he  had  no  whisky  in  his  possession 
when  he  went  into  the  house,  and  no  mon- 
ey, except  the  25  cents.  The  whisky  bought 
from  the  accused  was  produced  and  ex- 
hibited to  the  Jury.  The  witness  testified 
positively  that  he  bought  this  whisky  from 
the  accused  at  the  time  and  place  stated 
in  the  accusation.  The  chief  of  police  cor- 
roborated this  witness,  testifying  that  he 
gave  him  the  money  and  the  bottle,  and 
went  with  him  to  the  house  of  the  accused ; 
that  before  the  detective  went  into  the 
house  with  the  bottle  and  the  money  he 
searched  him  carefully,  and  that  he  had 
neither  money  nor  whisky  on  his  person; 
that  the  detective  went  into  the  house, 
where  he  remained  a  few  moments,  and 
<»me  back  with  the  whisky  in  the  bottle, 
and  returned  to  him  the  15  cents  in  change. 
The  officer  testified  that  the  character  of 
this  witness  for  the  prosecution  was  bad, 
and  he  would'  not  believe  him  on  his  oath 
generally;  but  in  the  present  case  he  be- 
lieved him  because  of  the  facts  he  himself 
knew  relating  to  the  transaction.  The 
principal  witness  stated  that  he  knew  his 
general  character,  and  it  was  bad,  and 
sometimes  he  would  believe  himself  on 
oath,  and  sometimes  he  would  not,  but  that 
in  the  present  case  he  was  telling  the 
truth.  The  accused  introduced  no  evidence, 
but  made  a  statement  to  the  jury,  denying 
that  she  had  sold  the  whisky  to  the  de- 
tective on  that  day,  or  at  any  other  time 
in  her  life. 

The  case  is  brought  to  this  court  sole- 
ly on  the  ground  that  the  state's  principal 
witness  was  impeached,  and  the  Jury  should 
not  have  believed  him,  and  that  it  was  the 
duty  of  the  Jury  to  accept  the  statement  of 
the  accused  in  preference  to  the  testimony 
of  an  impeached  witness,  who  was  uncor- 
roborated as  to  the  main  facts.  There  is 
no  merit  in  this  objection,  for  two  reasons: 
The  verdict  does  not  depend  solely  on  the 
testimony  of  an  impeached  witness;  that 
testimony   is   substantially   corroborated   by 


the  evidence  of  the  officer;  and,  second- 
ly, the  question  of  the  credibility  of  this 
witness  was  exclusively  a  matter  for  the 
Jury.  The  facts  of  this  case  afford  this 
court  an  opportunity  of  repeating  with  em- 
phasis that  in  no  ease  will  it  interfere 
with  the  verdict  of  a  Jury,  where  that  ver- 
dict is  attacked  solely  on  the  ground  that 
it  is  unsuppgrted  by  credible  evidence.  The 
credibility  of  witnesses  is  wisely  left  by 
the  law  of  this  state  exclusively  to  the  de- 
termination of  the  Jury;  and  this  court 
has  frequently  held  that  It  has  neither  the 
inclination  nor  the  right  to  interfere  with 
any  verdict  which  is  supported  by  some  evi- 
dence, however  slight  that  evidence,  and 
however  apparently  unreliable  the  charac- 
ter of  the  witnesses  who  ^ve  that  evidence. 
Judgment   affirmed. 

(9  Ga.  App.  838) 

COMBS  V.   STATE.     (No.  3,625.) 
(Court  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

(Sjfllahus  hy  the  Court.) 

Municipal  CJorpobations   (§   642*)— C2ebtio- 
RARi— Striking  Out  Answer. 

The  court  did  not  err  in  refusing  to  strike 
the  answer  to  the  certiorari,  or  in  overruling 
the  certiorari. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  642.*] 

Error  from  Superior  CJourt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

H.  C.  Combs  was  convicted  of  crime  in 
the  criminal  court  of  Atlanta.  From  a  Judg- 
ment of  the  superior  court  overruling  cer* 
tiorari.  Combs  brings  error.     Affirmed. 

P.  H.  Brewster,  Jr.,  and  Munday  &  Corn- 
well,  for  plaintiff  in  error.  H.  M.  Dorsey, 
Sol.  Gen.,  and  Lowry  Arnold,  Sol.,  for  the 
State. 

POWELL,  J.  Combs  was  convicted  in  the 
criminal  court  of  Atlanta  and  sought  cer- 
tiorari. At  the  first  hearing  of  the  case  in 
the  superior  court  the  answer  to  the  cer- 
tiorari was  stricken,  because  the  Judge  had 
adopted  an  answer  prepared  for  him  by 
state's  counsel.  See  Civil  Code  1910,  §  5197. 
The  Judge  answered  over;  the  second  an- 
swer being  substantially  the  same  as  the 
first.  He  also  stated  that  he  had  prepared 
the  second  answer  after  refreshing  his  mem- 
ory from  the  petition  and  the  first  answer, 
and  that  but  for  his.  ability  thus  to  refresh 
his  memory  he  could  not  remember  the  case 
well  enough  to  make  an  answer.  Counsel 
for  the  plaintiff  in  error  moved  to  strike  this 
answer  also,  on  the  ground  that  It  was  sub- 
stantially a  repetition  of  the  first  answer, 
which  had  been  illegally  prepared.  Just 
what  benefit  could  have  accrued  to  the  mov- 
ant from  the  granting  of  his  motion  we  do 
not  see.  Without  an  answer  the  plaintiff  in 
certiorari  could  not  travel.  The  only  legal 
result  in  such  a  case  would  be  a  dismissal  of 
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the  certiorari.  The  last  answer,  so  the  judge 
states,  embodied  all  the  Judge's  recollection 
of  the  transaction.  We  do  not  think  that 
the  court  erred  in  refusing  to  strike  the  an- 
swer, but,  even  if  this  were  error,  it  has  not 
injured  the  plaintiff  in  error. 

The  certiorari  was  not  meritorious,  and 
the  Judge  of  the  superior  court  did  not  err 
in  overruling  it 

Judgment'  affirmed. 

C9  Qa.  App.  839) 

JACKSON  T.  STATE.     (No.  3,622.) 
(Court  of  Appeals  of  (Jeorgia.     Oct.  10,  1911.) 

(Syllabus  hy  the  CouriJ 

Skcond  Certiorari. 

This  case  is  controlled  by  (yombs  v.  State, 
72  S-'B.  283,  this  day  decided. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

George  Jackson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

P.  H.  Brewster,  Jr.,  and  Munday  &  Corn- 
well,  for  plaintiff  in  error.  H.  M.  Dorsey, 
Sol.  Gen.,  and  Lowry  Arnold,  Sol.,  for  the 
State. 

POWELL,  J.    Judgment  affirmed. 

(9  Ga.  App.  840) 

DELL  ▼.   STATE. 

IiANT>RUM  V.  SAME. 
(Nos.  3.623,  3,626.) 

(Court  of  Appeals  of  Georgia.    Oct.  10,  1911.) 

(Syllahua  hy  the  Court.) 

Second  Certiorari. 

These  cases  are  controlled  by  C]k)mbs  v. 
State,  72  S.  R  283,  this  day  decided  by  this 
court 

Error  from  Superior  Court,  Fulton  CJoun- 
ty ;  J.  T.  Pendleton,  Judge. 

Willie  Dell  and  John  Landrum  were  each 
convicted  of  crime,  and  bring  error.  Af- 
firmed. 

P.  H.  Brewster,  Jr.,  and  Munday  &  Corn- 
well,  for  plaintiffs  in  error.  H.  M.  Dorsey, 
Sol.  Gen.,  and  Lowry  Arnold,  Sol.,  for  the 
State. 

HILL,  d  J.     Judgments  affirmed. 


(9  On.  App.  840) 

COMBS   ▼.    STATE.     (No.   3,624.) 
(Ocmrt  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

(Syllabus  by  the  Court,) 

Ahbweb  to  C^rtiobari. 

This  case  is  controlled  by  Combs  v.  State, 
72  S.  El  283,  No.  3,625,  this  day  decided. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Mose  Combs  was  convicted  of  crime  In  the 
criminal  court  of  Atlanta.     From   a  Judg- 


ment of  the  superior  court  overruling  cer- 
tiorari. Combs  brings  error.     Affirmed. 

P.  H.  Brewster,  Jr.,  and  Munday  &  Corn- 
well,  for  plaintiff  in  error.  H.  M.  Dorsey, 
Sol.  Gen.,  and  Lowry  Arnold,  SoL,  for  the 
State. 

RUSSELL,  J.    Judgment  affirmed. 

(9  Ga.  App.  828) 

CHEATWOOD  v.  CITY  OF  BUCHANAN. 

(No.  3,585.) 

(Court  of  Appeals  of  Georgia.    Oct.  10,  1911.) 

(Syllabus  by  the  Court,) 

1.  Intoxicating  Liquors  (8  224*)— Criminal 
Prosecution— Burden  op  Proof— Interest 
OF  Accused  in  Transaction. 

On  the  trial  of  an  accusation  of  selling  in- 
toxicating liquor,  where  the  defense  relied  upon 
was  that  the  accused  had  no  interest  whatever 
in  the  sale,  but  acted  therein  simply  as  the  agent 
for  the  purchaser,  the  burden  is  on  the  accused 
to  prove  how,  when,  and  from  whom  he  obtain- 
ed the  liquor;  and  until  this  is  done  to  the  sat- 
isfaction of  the  jury  this  burden  is  not  carried. 
Under  the  facts  of  this  case,  the  jury  were  au- 
thorized to  conclude  that  the  defense  was  mere- 
ly a  subterfuge,  and  that  the  accused  was  him- 
self the  seller,  or  at  least  was  interested  in  the 
sale  otherwise  than  as  agent  for  the  purchaser. 
Bray  v.  City  of  Commerce,  5  Ga.  App.  605,  G3 
S.  E.  596;  Sessions  v.  State,  6  Ga.  App.  336, 
64  S.  E.  1101;  Roberts  v.  State,  8  Ga.  App. 
476,  69  S.  B.  585;  Gaskins  v.  State,  127  Ga.  51, 
55  S.  E.  1045. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  224.*J 

2.  Proof  of  Venue. 

The  venue  was  sufficiently  proved. 

Error  from  Superior  Court,  Haralson 
County;    Price  Edwards,  Judge. 

D.  R.  Cheatwood  was  convicted,  of  selling 
intoxicating  liquor,  and  brings  error.  Af- 
firmed. 

E.  S.  Griffith,  for  plaintiff  in  error.  Wal- 
ter Matthews  and  C.  B.  Weatherly,  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(9  Oa.  App.  S29) 

MORSE  T.  MAYOR,  etc.,  OF  CITY  OF  MA- 
CON.   (No.  3,599.) 

(Court  of  Appeals  of  Georgia.    Oct  10,  1911.) 

(Syllabus  by  the  Court,) 

1,  Criminal  Law   (§  59*)— Principals  and 
Accessories. 

By  analogy  to  the  rule  in  misdemeanor  cas- 
es, all  who  participate  either  directly  or  aceos- 
sorially  in  the  violation  of  a  municipal  ordi- 
nance may  be  held  as  principals.  Toney  v.  At- 
lanta, 6  Ga.  App.  356,  64  S.  E.  1106;  Harbuck 
V.  Atlanta,  7  Ga.  App.  441,  67  S.  E.  108. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  59.*] 

BJrror  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Proceedings  by  the  Mayor,  etc.,  of  City  of 
Macon  against  Patrick  Morse  for  violation 
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of  a  municipal  ordinance.     From  the  Judg- 
ment,  Morse  brings  error.     AfDrmed. 

John  P.  Ross,  for  plalntlfT  In  error.  Lane 
Ik  Park,  for  defendant  in  error. 

POWELL,  J.    Judgment  afDrmed. 

O  Ga.  App.  824) 

GASTON  V.  STATE.     (No.  3,564.) 
(Oburt  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

(Syllahua  6y  the  Court,)  * 

1.  Sufficiency  of  Evidence. 

The  evidence,  though  somewhat  weak  and 
drcnmstantial,  is  not  legally  insufficient  to 
support  the  verdict 

2.  Cbiminal  Law  (I  442*)— Evidence— Doc- 
ument abt    EJviDENCE— Authentication. 

While  the  accused  in  a  criminal  case^  in 
making  his  statement  to  the  jury,  has  the  nght 
to  state  that  he  has  received  a  certain  letter, 
and  to  state  its  contents,  it  is  not  error  f^r  the 
court  to  refuse  to  allow  him  to  make  profert  of 
the  letter  without  proof  of  its  genuineness,  or, 
without  such  proof,  to  allow  him  to  introduce 
the  letter  as  a  part  of  his  statement.  Wood- 
ard  V.  State,  5  Ga.  App.  447,  63  S.  E.  573, 
and  cases  therein  cited. 

[E>d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Di?.  S  1027;    Dec.  Dig.  i  442.*] 

8.  Objections  to  Evidencbb  —  Pboposition 
OF  Compromise. 

The  testimony  objected  to  as  being  a  mere 
proposition  of  compromise  was  not  objection- 
able as  such. 

4.  No   Erbob. 

No  material  error  appears. 

Error  from  City  Court  of  Balnbridge;  W. 
M.  Harrell,  Judge. 

S.  G.  Gaston  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Longley  &  Martin,  for  plaintiff  in  error. 
M.  E.  O'Neal,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 

(9  Ga.  App.  829) 

HAYS  V.  STATE.     (No.  3,002.) 
(Court  of  Appeals  of  Georgia.     Oct  10,  1911.) 

(SyUalus  hy  the  Court.) 

1.  CaiMinALLAw  (§  507*)— Evidence— Testi- 
mony OF  Accomplices — DEXEBMiNiiTioN  as 
TO  Who  Abb  Accomplices. 

Neither  the  joinder  of  a  witness  in  an  in- 
dictment with  the  defendant,  nor  a  plea  of 
guilty  entered  by  the  witness,  necessarily 
makes  him  an  accomplice  with  the  defendant 
so  as  to  require  corroboration  of  the  witness' 
testimony  on  the  latter's  trial.  It  is  for  the 
jury,  from  a  consideration  of  the  testimony  of 
the  witness,  wherein  he  admits  his  presence  at 
the  scene  of  the  crime  at  the  time  of  its 
commission  by  his  codefendant,  but  denies  any 
participation  therein  by  him,  and  the  plea  of 
guilty  entered  by  the  witness,  as  well  as  any 
other  relevant  circumstance,  to  determine 
whether  the  witness  was  an  accomplice  of  the 
defendant  on  triaL 

[£2d.  Note.— For  other  cases,  see  Oiminal 
Law,  Dec.  Dig.  §  507. ♦] 

2.  Criminal  Law  (|  742*)— E3videncb— Testi- 
mony OF  Accomi'lices—Detebmi nation  as 
TO  Who  Abb  Accomplices. 

The  court  properly  left  it  for  the  jury 
to  decide  under  the  evidence  whether  the  code- 


fendant  testifying  was  an  accomplice;  and 
the  verdict  mav  be  upheld  on  the  theory  that 
the  jury  found  that  the  witness  was  not  an 
accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  1138.  1719-1721;  Dec. 
Dig.  I  742.*] 

BIrror  from  Superior  Court,  C]!ampbeU  Coun- 
ty;    L.  S.  Roan,  Judge. 

Cleve  Hays  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

W.  C.  Wright,  for  plaintiff  in  error.  C.  S. 
Reid,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  The  syllabus  above  is  bor- 
rowed verbatim  from  tbe  opinion  of  the  Su- 
preme Court  in  the  case  of  Hargrove  v. 
State,  125  Ga.  270,  54  S.  B.  164.  The  prin- 
ciples in  that  case  cover  the  case  at  bar,  and 
are  controlling  upon  all  the  propositions  in- 
volved. 

Judgment  affirmed. 

(9  <}a.  App.  SU) 
ROGERS  V.  TIBDBMAN.     (No.  3,217.) 
(Court  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

(Syllabus  hy  t7^  Court.) 

1.  PATifBNT      (§      73*)  —  Evidence  —  Suffi- 
ciency. 

The  exceptions  of  law  raised  by  the  record 
are  entirely  without  merit;  and  the  verdict 
for  the  plaintiff  is  strongly  supported  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Dec  Dig.  I  73.*) 

(Additional  Syllabus  by  Editorial  Staft.) 

2.  Principal  and  Agent  (5  119*)— Author- 
ity OF  Agent— Presumptions. 

It  will  not  be  presumed  that  an  agent  had 
authority  to  accept  a  draft  on  a  third  person 
in  payment  of  a  debt  due  the  principal. 

[Ed.  Note. — ^For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §§  391-401;  Dec.  Dig. 
I  119.*] 

3.  Bills  and  Notes  (|  395*)— Presentment 
FOR  Payment— Notice  of  Dishonor. 

Neither  the  drawer  nor  the  indorser  of  a 
domestic  bill  of  exchange  not  to  be  negotiated 
nor  left  for  collection  at  a  chartered  bank  is 
entitled  to  notice  of  dishonor. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ((  996-1021;  Dec.  Dig.  § 
395.*] 

Error  from  City  Court  of  Reldsville;  C 
L.  Morgan,  Judge. 

Action  by  George  W.  Tiedeman  against 
J.  H.  Rogers.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed,  with  dam- 
ages. 

Way  &  Burkhalter,  for  plaintiff  in  error. 
El  C  Collins,  for  defendant  in  error. 

HILL,  C.  J.  George  W.  Tiedeman  brought 
suit  against  J.  H.  Rogers  on  an  account 
witli  itemized  bill  of  particulars.  The  de- 
fendant admitted  the  correctness  of  the 
amount  of  the  account,  but  Insisted  that  he 
paid  it  by  giving  two  drafts  for  the  amount 
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of  the  account  drawn  by  D.  A.  Hodged  of 
the  Southern  Pine  Company,  Savannah,  Ga., 
and  payable  to  himself,  which  he  Indorsed 
and  delivered  to  the  agent  of  the  plaintiff, 
who  accepted  the  drafts  in  payment  of  the 
account  He  further  defended  on  the  ground 
that  the  plaintiff  was  guilty  of  negligence  in 
not  presenting  the  drafts  to  the  drawee  with- 
in a  reasonable  time;  that.  If  the  drafts 
had  been  presented  within  a  reasonable  time 
to  the  drawee,  they  would  have  been  paid; 
that  the  delay  in  presenting  them  for  pay- 
ment resulted  in  their  becoming  worthless, 
for  the  reason  that  the  drawer  in  the  mean- 
time had  become  Insolvent;  that  at  the 
time  the  drafts  were  given  to  the  defend- 
ant by  D.  A.  Hodges  he  was  solvent  and 
amply  able  to  have  paid  them  if  the  drawee 
had  failed  to  accept  or  to  pay  them;  that 
at  the  time  he  accepted  the  drafts  from 
Hodges  he  did  so  in  payment  of  a  debt 
which  he  held  against  Hodges,  and  since  the 
laches  of  the  plaintiff  in  presenting  the 
drafts  for  collection  or  acceptance  they  had 
been  rendered  worthless,  and  he  would  lose 
his  debt  by  this  want  of  diligence  on  the 
part  of  the  plaintiff,  and  for  this  reason  he 
should  be  released  from  payment  of  the  ac- 
count sued  on. 

[1]  In  support  of  his  first  defense  the  de- 
fendant testified  that  he  had  delivered  a 
draft  on  the  Southern  Pine  Company  of  Sa- 
vannah for  $66  drawn  to  his  order  by  D.  A. 
Hodges,  to  the  agent  of  the  plaintiff,  who  ac- 
cepted the  draft  as  a  credit  on  the  account 
The  Jury  were  fully  authorized,  under  the 
evidence,  to  believe  that  the  agent  of  the 
plaintiff  who  accepted  the  first  draft  from 
the  defendant  did  so  simply  for  the  purpose 
of  collecting  it  and  applying  the  proceeds  on 
the  account  The  undisputed  evidence  is 
that  this  agent  had  no  authority  to  receive 
anything  in  payment  of  the  account  of  hia 
principal  except  the  money. 

[2]  It  certainly  will  not  be  presumed  that 
the  agent  had  authority  to  accept  the  draft 
in  payment  of  the  debt  due  his  principal. 
The  defendant  failed  absolutely  to  prove  the 
two  defenses  relied  upon.  On  the  contrary, 
the  evidence  clearly  shows  that .  the  drafts 
were  presented  by  the  plaintiff  to  the  South- 
ern Pine  Company,  the  drawee,  who  re- 
fused to  pay  them  on  the  groimd  that  the 
drawer  had  no  funds  in  their  hands  with 
which  to  pay  them.  While  it  does  not  dis- 
tinctly appear  when  the  plaintiff  presented 
the  drafts  to  the  drawee  for  payment,  there 
is  no  evidence  whatever  In  support  of  the 
proposition  that  he  delayed  their  presenta- 
tion unreasonably.  But  any  delay  would 
have  been  entirely  harmless  in  so  far  as  the 
payee  of  the  drafts  were  concerned  because 
the  drawer  himself  testified  that  he  did  not 
know  whether  he  had  sufficient  funds  in  the 
hands  of  the  drawee  to  pay  these  drafts 
when  he  drew  them  and  delivered  them  to 


the  defendant;  that  at  that  time  he  himself 
was  Indebted  to  the  drawee. 

[3]  The  second  defense  relied  upon  is  that 
the  defendant  had  Indorsed  the  drafts  and 
as  Indorser  thereof  was  entitled  to  notice  of 
their  dishonor,  and  that  a  failure  to  give 
this  notice  to  him  relieved  him  from  the 
payment  of  the  debt  which  he  owed  to  the 
plaintiff.  Of  course,  there  Ifi  no  merit  In  this 
defense.  If  the  snlt  had  been  Against  him 
on  the  drafts  as  indorser  thereof,  he  would 
not  have  been  entitled  to  any  notice  of  dis- 
honor. Neither  the  drawer  nor  the  indorser 
of  a  domestic  bill  of  exchange  not  to  be  ne- 
gotiated nor  left  for  collection  at  a  char- 
tered bank  is  entitled  to  notice  of  dishonor. 
Bank  of  Richland  v.  Nicholson,  120  Ga.  622. 
48  S.  E.  240.  It  seems  to  us  that  the  ver- 
dict in  this  case  under  the  evidence  is  so 
stroHgly  supported,  and  the  exceptions  of  law 
are  so  barren  of  merit,  that  the  judgment  re- 
fusing a  new  trial  should  be  affirmed,  and  10 
per  cent,  damages  awarded  against  the  plain- 
tiff in  error  for  the  delay  consequent  from 
the  suing  out  of  the  writ  of  error. 

Judgment  affirmed,  with  damages. 


(9  Ga.  App.  820) 
FLANDERS  v.,  STATE.     (No.  3,544.) 
(Court  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

(8yllahu»  hjf  the  Court.) 

1.  CBunNAL  Law   (|  252*)— Accusation   in 
City  Court— Foemal  Requisites. 

The  act  creating  the  city  court  of  Bain- 
bridge  prescribes  no  special  form  for  the  accusa- 
tion to  be  preferred  In  criminal  cases  in  that 
court  further  than  that  the  accusation  shall  be 
founded  on  an  affidavit,  and  shall  be  signed  by 
the  prosecuting  officer  of  the  court 

[Ed.  Note.— E\>r  other  cases,  see  Crimiual 
Law,  Dec  Dig.  S  262.*] 

2.  Criminal  Law   (|  252*)— Accusation   in 
City  Coubt— Formal  Rxouisites. 

The  provisions  of  Pen.  Code  1910.  §  954, 
relate  to  the  form  of  indictments  or  accusations 
preferred  by  grand  juries,  and  not  to  accusa- 
tions in  city  courts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  {  252.  ♦] 

3.  Criminal  Law   (S  252*)— Accusation  in 
City  Court— ForiLal  Requisites. 

The  accusation  in  the  present  case  was 
sufficient  as  against  motion  to  quash  and  mo- 
tion in  arrest  of  judgment 

[Ed,  Note.— For  other  cases,  see  Criminal 
JUw,  Cent  Dig.  Si  62d>536;  Dec  Dig.  f  252.*] 

Error  from  City  Court  of  Balnbridge;  W. 
M.  Harrell,  Judge. 

John  Flanders  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

P.  D.  Rich,  for  plaintiff  in  error.  AL  E. 
0*Neal,  SoL,  for  the  State. 

POWELL,  J.  [1]  1.  The  accasation,  at- 
tacked in  the  present  case  both  by  motion 
to  quash  made  before  the  trial  and  by  mo- 
tion in  arrest  of  judgment  after  the  convie- 
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tioiit  is  in  the  foDowlng  form:  "Georgia, 
Decatur  County.  In  the  city  court  of  Bain- 
bridge,  June  term,  1911.  *  *  •  The  fol- 
lowing accusation  is  founded  upon  the  fore- 
going affidavit  of  Nancy  Flanders,  who  now 
In  the  name  and  behalf  of  the  citizens  of 
Georgia  charges  and  accuses  John  Flanders 
with  the  offense  of  a  misdemeanor,  for  that 
the  said  on  the  15th  day  of  March,  in  the 
year  1911,  in  the  county  aforesaid,  then  and 
there  unlawfully  and  with  force  and  arms 
did  whip,  beat,  and  otherwise  cruelly  mal- 
treat his  wife,  Nancy  Flanders,  contrary  to 
the  laws  of  said  state,  the  good  order,  peace, 
and  dignity  thereof.  [Signed]  M.  B.  O'Neal, 
Solicitor.  Nancy  Flanders,  Prosecutor."  The 
specific  objection  is  that  the  accusation 
alleged  that  Nancy  Flanders  charges  and 
accuses  the  defendant  in  the  name  and  be- 
half of  the  citizens  of  Georgia  when  it  should 
so  read  as  to  make  M.  EL  O'Neal,  the  solicitor 
of  the  court,  the  accuser.  The  act  creating 
the  dty  court  of  Bainbridge  (Acts  1900,  p. 
104)  contains  only  the  following  provision 
on  this  subject:  '*That  defendants  in  crim- 
inal cases  in  said  dty  court  of  Bainbridge 
may  be  tried  6n  written  accusation  founded 
on  affidavit,  which  accusation  shall  be  signed 
by  the  prosecuting  officer  of  said  court"  The 
present  accusation  was  founded  on  an  af- 
fidavit, and  was  signed  by  the  prosecuting 
officer  of  the  court.  It  seems  to  be  sufficient 
so  far  as  the  act  creating  the  court  is  con- 
cerned. 

[2]  2.  Counsel  for  the  plaintiff  In  error 
bases  his  contention  as  to  the  insufficiency  of 
the  accusation  on  the  ground  that  Pen.  Code 
1910,  {  954,  prescribes  the  form  for  indict- 
ments and  accusations.  That  section  does 
prescribe  a  form  for  "every  indictment  or 
accusation  of  the  grand  Jury.**  Under  the 
form  there  prescribed  the  grand  Jurors,  *'in 
the  name  and  behalf  of  the  citizens  of 
Georgia/*  are  made  the  accusers.  We  do  not 
think  that  this  section  of  the  Penal  Code 
has  any  applicability  to  accusations  in  city 
courts  further  than  to  furnish  a  general  out- 
line as  to  how  such  accusations  should  be 
drawn. 

[3]  8.  We  are  of  the  opinion  that  an  ac- 
cusation In  the  city  court  of  Bainbridge  is 
suffldent  where  it  is  signed  by  the  prosecut- 
ing officer  of  the  court  and  is  based  on  an 
affidavit,  whether  the  name  of  the  solidtor 
or  the  name  of  the  maker  of  the  affidavit  is 
formally  employed  to  designate  the  accuser 
who  **in  the  name  and  behalf  of  the  citizens 
of  Georgia**  charges  the  accused  with  the 
offense  set  out  in  the  accusation.  Either 
form  may  be  adopted.  Since  the  affidavit  of 
the  prosecutor  is  made  a  substitute  for  the 
formal  finding  of  the  grand  Jury  as  to  these 
misdemeanors,  it  is  perhaps  the  better  prac- 
tice to  follow  the  form  adopted  in  the  pres- 
ent case. 

Judgment  affirmed. 


(9  Ga.  App.  830) 
SUGGS  V.  STATE.     (No.  3,607.) 

(Court  of  Appeals  of  Georgia.    Oct  10,  1011.) 

(8yllabu9  hw  the  Court.) 

1.  Sttfficienct  of  Evidence. 

The  evidence  is  suffident  to  authorize  the 
conviction.  , 

2.  Cbiminai,   Law   ({  S28*)— lNSTBUGnoNB-> 
Necessity  of  Request. 

In  the  absence  of  written  request,  it  is  not 
reversible  error  for  the  court  to  fail  to  charge 
on  the  subject  of  impeachment  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2007;   Dec.  Dig.  f  828.*] 

3.  Cbimiztal  Law  (S  355*>— Evidence. 

Where  the  question  as  to  whether  a  person 
was  or  was  not  drunk  at  sundown  on  a  given 
day  was  in  issue,  it  was  not  error  to  admit  tes- 
timony that  he  ''seemed  to  be  drinking"  at  about 
half  past  2  o'clock  that  afternoon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  ^  761;   Dec.  Dig.  S  355.*] 

Error  from  Superior  Court,  Miller  County ; 
W.  C.  Worrill,  Judge. 

G.  M.  Suggs  was  convicted  of  drunkenness, 
and  brings  error.    Affirmed. 

P.  D.  Rich,  for  plaintiff  in  error.  J.  A. 
Laing,  Sol.  Gen.,  R.  B.  Arnold,  and  W.  I. 
Geer,  for  tbe  State.* 

POWELL,  J.    Judgment  affirmed. 


(9  Ga.  App.  807) 

ROBERTS  V.  STATE.     (No.  3,189.) 
(Court  of  Appeals  of  Georgia.    Oct  10,  1911.) 

(Byllabu9  hy  the  Court.) 

1.  (Tbiminal  Law  ({  1159*)— Writ  of  Ebbob 
—Review— Quj»TiONs  or  Fact. 

While  the  evidence  tending  to  show  a  fe- 
lonious assault  as  charged  in  the  indictment 
was  weak  and  unsatisfactory,  this  court  cannot 
say  that  there  was  no  evidence  from  which  the 
felonious  intent  may  not  have  been  inferred, 
and,  as  the  question  of  intent  is  so  peculiarly 
one  for  the  determination  of  the  jury,  in  the 
absence  of  any  material  error  of  law,  the  ver- 
dict will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %%  3074-3083;  Dec.  Dig.  f 
1159.*] 

(Additional  Syllabus  hy  Editorial  Staff.) 

2.  Cbiminax  Law  (S  655*)— TsiAii— Remarks 

OF  JUOOB. 

In  a  prosecution  for  assault  with  intent  to 
rape,  that  the  Solicitor  General  took  exceptions 
to  the  statement  of  defendant's  counsel  in  his 
preliminary  statement  that  he  expected  to  show 
some  improper  conduct  on  the  part  of  the  girl 
with  another  man,  to  which  the  judge  replied 
that  he  understood  counsel  to  have  made  a  state- 
ment as  to  what  he  expected  to  show  by  proof, 
and  that  what  he  bad  stated  was  not  evidence, 
and  could  not  be  considered  by  the  jury,  does 
not  require  a  reversal  on  the  ground  that  it  em- 
barrassed accused  in  making  nis  statement,  nor 
that  an  expression  nsed  by  the  judge  that  the 
jury  would  not  accept  a  word  of  the  attorney's 
statement  unless  supported  by  proof  led  Uie 
jury  to  believe  that  he  referred  to  the  statement 


*l^or  otber 
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to  be  made  by  the  accused,  and  discredited  the 
force  of  such  statement. 

[Ed.  Note.— For  other  cases, .  see  Criminal 
I/aw,  Cent  Dig.  H  1522,  1523;  Dec.  Dig.  { 
655.*] 

S.  CBiMiNiLL   Law    (|  786*)— Instbuctions— 
Statement  of  Accused. 

An  instruction  to  take  the  evidence  in  con- 
nection with  defendant's  statement  measuring 
the  statement  under  the  rule  of  law  the  court 
has  given,  and  to  determine  what  the  truth  of 
the  matter  is,  and  let  the  verdict  be  in  accord- 
ance with  what  the  jury  believes  to  be  the  truth, 
and  that  there  is  nothing  in  the  case  but  the 
law  and  the  evidence,  was  not  erroneous  as  de- 
stroying the  weight  of  the  statement  of  accused, 
and  directing  the  jury  to  disregard  it 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  1787,  1895-1901,  1960, 
1984-,  Dec.  Dig.  §  786.*] 

4.  Rape    (§   59*)  —  Pbosecutions  —  Instruc- 
tions. 

In  a  prosecution  for  assault  with  intent  to 
rape  where  the  indictment  did  not  charge  a  bat- 
tery, there  was  no  error  in  not  charging  Pen. 
Code  1910,  {  102,  defining  the  offense  of  bat- 
tery. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §§  88-100;   Dec.  Dig.  §  59.*J 

5.  Rape  (§  47*)— Admissibility  of  Evidence 
—Subsequent  Conduct  of  Prosecutrix. 

In  a  prosecution  for  assault  with  intent  to 
rape,  testimony  of  the  prosecutrix  giving  her 
reason  for  remaining  at  the  house  of  accused 
the  night  after  she  had  be^n  assaulted  was  ad- 
missible as  explanatory  of  her  conduct,  in  view 
of  the  alleged  assault 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  §  66;    Dec.  Dig.  f  47.*] 

6.  Rape  (§  43*)— Evidence- Admissibility. 

In  a  prosecution  for  assault  with  intent  to 
rape,  testimony  that  the  accused  was  drinking 
at  the  time  was  admissible  to  show  a  condition 
of  mind  which  might  render  him  reckless  of 
consequences. 

[Ed.  Note. — For  other  cases,  see  Rape,  Dec 
Dig.  §  43.*J 

7.  Criminal   Law    (J   938*)- New   Trial  — 
Newly  Discovered  Evidence. 

Newly  discovered  testimony  purely  im- 
peaching in  character,  which  would  not  prob- 
ably produce  a  different  verdict  on  the  second 
trial,  did  not  require  a  new  trial. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2306-2317;  Dec  Dig.  § 
93o.  J 

Error  from  Superior  Court,  Miller  County; 
W.  C.  Worrlll,  Judge. 

D.  M.  Roberts  was  convicted  of  assault 
with  intent  to  rape,  and  brings  error.  Af- 
firmed. 

P.  D.  Rich  and  W.  I.  Geer,  for  plaintiff 
in  error.  J.  A.  Laing,  Sol.  Gen.,  and  R.  R. 
Arnold,  for  the  State. 


HILL,  0.  J.  [1]  Plaintiff  in  error  was  .in- 
dicted for  an  assault  with  intent  to  rape, 
and  was  convicted;  the  Jury  in  the  verdict 
recommending  him  to  the  mercy  of  the  court. 
He  filed  a  motion  for  a  new  trial,  which  be- 
ing overruled  he  brings  error.  The  evidence 
In  substance  makes  the  following  case:  The 
alleged  victim  of  the  assault,  a  girl  16  years 
old,  In  the  temporary  absence  of  her  rela- 


tives from  home,  was  staying  at  the  house 
of  the  accused,  who  was  a  married  man. 
She  testified  that  on  the  day  of  the  alleged 
assault  the  wife  of  the  accused  was  absent 
from  home;  that  she  and  four  small  children 
were  at  the  house  with  the  accused;  that 
she  vrent  Into  a  bedroom  to  let  down  a  win- 
dow, leaving  the  two  doors  to  the  bedroom 
open;  that  the  accused  came  into  the  room 
where  she  was,  and  took  hold  of  her  and 
threw  her  down  on  the  floor;  that  she  at- 
tempted to  scream,  and  he  put  his  hand  over 
her  mouth  and  said,  "Now,  dog-gone  you, 
holler*';  that  he  got  on  top  of  her,  but  got 
up  to  shut  the  door,  and  came  back  to  her 
and  again  threw  her  down  on  the  floor,  and 
that,  when  he  again  arose  to  close  a  door 
leading  Into  the  bathroom,  she  got  up  and 
escaped  from  the  house,  and  went  over  to 
her  home  nearby.  She  testified  that  he 
said  no  word  to  her  except  those  above  quot- 
ed, that  he  did  not  attempt  to  unbutton  his 
trousers,  or  to  lift  her  dress,  and  that  this 
assault  took  place  while  four  children,  rang- 
ing from  four  to  nine  years  of  age,  were 
playing  on  the  front  porch  right  by  the  room. 
She  further  stated  that  In  the  scuffle  between 
her  and  the  accused  her  arm  was  scratched, 
but  she  did  not  know  how  it  was  done.  She 
made  no  complaint  that  day,  but  did  make 
complaint  of  the  assault  on  the  next  morn- 
ing to  her  aunt  She  gave  as  a  reason  for 
not  making  complaint  before  that  there  was 
no  one  to  whom  she  was  willing  to  make  her 
complaint  except  her  aunt  with  whom  she 
was  living,  but  as  soon  as  she  saw  her  aunt 
next  morning  she  told  her;  and  this  state- 
ment was  fully  corroborated  by  the  testimo- 
ny of  the  aunt.  One  or  two  other  witnesses 
also  testified  that  on  the  next  morning  after 
the  alleged  assault  they  saw  her  crying,  and 
asked  her  what  was  the  matter,  and  to  one 
she  replied  that  she  could  not  tell,  and  to 
the  other  she  said  that  the  accused  had  hurt 
her  feelings  the  day  before;  that  she  seemed 
to  be  in  trouble.  The  evidence  also  discloses 
the  fact  that  there  were  several  houses  im- 
mediately adjoining  the  one  in  which  the  al- 
leged assault  took  place.  There  is  some  evi- 
dence that  the  accused  was  drinking  on  the 
day  of  the  alleged  assault  He  introduced 
no  evidence,  but  denied  that  he  had  made 
any  assault  whatever  upon  the  girl  at  any 
time. 

It  will  be  seen  from  this  brief  statement 
of  the  substance  of  the  evidence  that  the 
proof  of  any  felonious  intent  was  weak  and 
unsatisfactory.  If  the  accused  assaulted  the 
girl  at  all  as  described  by  her,  It  would  be 
more  reasonable  to  assume  that  his  intent 
in  doing  80  was  for  the  purpose  of  overcom- 
ing resistance  and  obtaining  a  reluctant  con- 
sent to  sexual  Intercourse,  rather  than  with 
an  Intent  to  commit  the  crime  of  rape.  As  in- 
dividuals it  seems  to  us  Incredulous  that  he 
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would  bave  attempted  to  rape  the  girl  under 
the  circumstances,  in  the  middle  of  the  day, 
with  four  children  playing  near  the  room, 
with  the  doors  of  the  room  unlocked,  with 
near-by  neighbors,  and  while  his  wife  was 
only  temporarily  absent  from  home.  But 
the  question  of  intent  was  one  exclusively 
for  determination  by  the  jury,  and,  where 
nets  are  proved  from  which  they  could  have 
by  the  exercise  of  their  unUmlted  discretion 
deduced  the  intent  of  the  actor,  this  court 
cannot  as  a  matter  of  law  interfere  because 
in  its  opinion  the  conclusion  that  a  felonious 
intent  existed  is  based  upon  facts  weak  and 
unsatisfactory.  Therefore,  unless  the  judge 
in  the  trial  of  the  case  committed  some 
prejudicial  error  against  the  accused,  this 
court  has  no  right  to  disturb  the  verdict  on 
the  ground  that  It  was  without  any  evidence 
to  support  It  We  will  consider  the  grounds 
contained  in  the  amended  motion  for  a  new 
trial  to  determine  if  there  was  any  material 
or  prejudicial  error  of  law  committed  on  the 
trial. 

[2]  The  first  ground  of  the  amended  mo- 
tion is  that  the  judge  erred  in  a  colloquy 
which  took  place  between  him  and  the  Solic- 
itor General  in  the  presence  of  the  jury  after 
the  defendant's  counsel  had  begun  his  pre- 
liminary statement  as  to  what  he  expected 
to  show  in  defense.  The  Solicitor  General 
took  exception  to  the  statement  of  the  de- 
fendant's counsel  that  he  expected  to  show 
some  improper  conduct  on  the  part  of  the 
girl  with  another  man,  objecting  to  this 
statement  because  it  was  wholly  irrelevant 
and  improper  to  be  made  to  the  jury.  The 
judge  stated:  **I  understand  counsel  to  have 
made  a  statement  as  to  what  he  expected  to 
show  by  proof.  What  he  has  stated  is  not 
evidence,  and  should  not  be  considered  by  the 
jury,  and  the  jury  would  not  accept  a  word 
of  It  as  true  unless  supported  by  proof  In  the 
case,  or  by  the  evidence  he  offers."  It  is  con- 
tended that  this  Interruption  by  the  Solicitor 
General  and  this  remark  of  the  judge  in  the 
presence  of  the  jury  "embarrassed  and  con- 
fused'* the  accused  in  subsequently  making 
his  statement  to  the  jury  in  the  case,  and 
deprived  him  of  his  right  to  a  fair  and  im- 
partial trial;  that  the  expression  used  by 
the  judge  that  the  jury  would  not  accept  a 
word  of  the  attorney's  statement  unless  sup- 
ported by  proof  in  the  case  or  the  evidence 
he  offered  led  the  jury  to  believe  that  the 
judge  referred  to  the  statement  to  be  made 
by  the  accused,  and  discredited  the  force  and 
effect  which  the  jury  were  authorized  to  give 
to  such  statement  This  objection  to  the  re- 
mark of  the  judge  is  manifestly  without  any 
merit  He  did  not  refer  to  any  statement 
to  be  made  by  the  accused  in  his  defense. 
He  expressly  referred  to  what  his  counsel 
stated  he  expected  to  prove,  and  not  to  what 
the  accused  expected  to  state.  The  jury  could 
not  have  understood  the  remark  of  the  judge 
that  the  preliminary  statement  of  counsel  as 
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to  what  he  expected  to  prove  diould  be  sus- 
tained by  the  evidence  as  referring  to  any 
statement  which  the  accused  subsequently 
made  in  his  defense. 

L3]  The  second  objection  made  is  that  the 
judge  erred  in  the  following  charge:  "So 
take  tbe  evidence  in  this  case,  in  connection 
with  the  defendant's  statement,  measuring 
the  statement  under  the  rule  of  law  the  court 
has  given  you,  determine  what  the  truth  of 
the  matter  is,  and  then  let  your  verdict  be 
in  accordance  with  what  you  believe  to  be 
the  truth.  There  is  nothing  in  this  case  but 
the  law  and  the  evidence." 

It  is  contended  that,  when  the  court  charg- 
ed the  jury  that  "there  is  nothing  in  this 
case  but  the  law  and  the  evidence,*'  it  de- 
stroyed the  weight  of  the  statement  of  the 
accused  and  amounted  to  an  instruction  by 
the  court  for  the  jury  to  wholly  disregard 
his  statement  and  that  as  the  accused  did 
not  introduce  any  evidence,  but  relied  solely 
upon  his  statement  it  was  tantamount  to  an 
instruction  to  the  jury  not  to  accept  any 
part  of  his  statement  The  language  specific- 
ally objected  to,  that  "there  Is  nothing  In  the 
case  but  the  law  and  the  evidence,"  shows 
by  the  context  of  the  charge  that  the  learned 
trial  judge  was  referring  to  the  duty  of  the 
jury  to  disregard  any  sympathy  or  public 
sentiment  and  to  be  guided  solely  by  the  evi- 
dence. Immediately  preceding  this  general 
statement  the  judge  instructed  the  jury  that 
they  were  authorized  to  believe  the  statement 
of  the  accused  in  preference  to  the  evidence, 
if  they  believed  it  to  be  the  truth. 

[4]  In  the  third  place,  it  is  insisted  that 
the  court  erred  in  not  charging  section  102 
of  the  Penal  Code  of  1910,  defining  the  of- 
fense of  battery.  While  there  was  evidence 
of  a  battery,  yet  the  indictment  did  not 
charge  any  battery.  It  simply  charged  an 
assault  with  Intent  to  commit  rape,  and  the 
jury -could  not  legally,  under  this  indictment 
have  found  the  accused  guilty  of  assault  and 
battery,  even  if  they  believed  that  the  evi- 
dence showed  that  the  offense  amounted  to 
nothing  more  than  assault  and  battery.  The 
judge  did  charge  that  if  they  saw  proper  un- 
der the  evidence,  they  could  find  the  accus- 
ed guilty  of  simple  assault  This  charge  was 
more  favorable  to  the  accused  than  the  evi- 
dence warranted,  for  under  the  evidence  the 
jury  could  not  have  found  him  guilty  of  an 
assault  for  the  evidence  proved  that  the  as- 
sault was  accompanied  by  a  battery. 

[5]  The  objections  made  to  the  rulings  on 
the  admission  of  testimony  are  without  any 
merit  The  portion  of  the  testimony  of  the 
girl  which  gave  her  reasons  for  remaining 
at  the  house  of  the  accused  the  night  after 
she  had  been  assaulted  was  admissible  as 
explanatory  of  her  conduct  in  view  of  the 
alleged  assault  and  the  judge  restricted  the 
evidence  to  this  purpose. 

[6]  7he  testimony  that  the  accused  was 
drinking  at  the  time  of  the  alleged  assault 
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was  admtafble  for  the  purpose  of  showing  a 
condition  of  mind  which  might  have  render- 
ed him  reckless  of  consequences. 

[7]  The  alleged  newly  discovered  testimony 
Is  purely  impeaching  In  character,  and  on  a 
second  trial  would  not  probably  produce  a 
different  verdict  We  find,  no  legal  error, 
and,  while  the  evidence  is  not  entirely  satis- 
factory to  us  as  individuals^  we  cannot  say 
from  a  juridic  viewpoint  that  the  verdict  is 
contrary  to  law,  in  that  there  was  no  evi- 
dence whatever  to  support  it 

Judgment  aflBrmed. 


(9  Qa.  App.  831) 

HOLLAND  V.  STATE.     (No.  8,618.) 
(Court  of  Appeals  of  Georgia.    Oct  10,  1911.) 

f Syllabus  ly  the  Cowrt.) 

1.  Intoxicating  Liquors  ({  236*)--Cbiminal 
Prosecution— Sufficiency  of  Evidence. 

The  grounds  of  the  motion  for  a  new  trial 
are  without  merit,  and  the  verdict  is  supported 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Gent.  Dig.  {{  300-322;  Dec  Dig.  | 
236.*] 

(Additional  8yllabu9  by  Editorial  Btaff,) 

2.  Criminal  Lii^w  (S  590*)— Continuangb— 
Grounds— Discretion  of  Court. 

In  a  prosecution  for  keeping  intoxicating 
liquors  on  band  at  defendant  s  place  of  busi- 
ness, the  refusal  of  a  continuance  on  the  ground 
counsel  for  defendant  had  been  engaged  for  six 
days  in  the  trial  of  cases  in  the  court,  and  had 
bad  no  opportunity  to  prepare  the  case  or  con- 
sult the  witnesses,  and  was  physically  and  men- 
tolly  exhausted,  was  not  an  abuse  of  discretion, 
where  the  accused  had  other  able  counsel,  who 
had  not  been  so  continuously  engaged  in  the 
trial  of  cases,  and  time  was  allowed  for  the 
consultation  with  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1316,  1317;  Dec  Dig.  § 
590.*] 

3.  Criminal  Law  (S  683*)— Trial  —  Recep- 
tion OF  Evidence— Evidence  in  Rebuttal. 

The  determination  whether  evidence  is  in 
rebuttal  is  entirely  for  the  discretion  of  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.   {§  1615-1617;    Dec   Dig.   { 

683.*] 

4.  Intoxicating  Liquors  (f  233*)^CsDf inal 
Prosecution— Admissibilitt  of  Evidence. 

In  a  prosecution  for  keeping  intoxicating 
liquors  on  hand  at  defendants  place  of  busi- 
ness, evidence  that  a  witness  had  on  repeated 
occasions  bought  whisky  from  the  accuseid  was 
relevant 

[Ed.  Note.— For  other  cases,  see  Intoxicating? 
Liquors,  Cent  Dig.  S§  203-297;  Dec  Dig.  i 
233.*] 

5.  Intoxicating  Lxquoss  (I  239*)  — Crim- 
inal Prosecution— In8TBuotions—"Placb 
or  Business." 

In  a  prosecution  for  keeping  intoxicating 
liquors  on  hand  at  defendant's  place  of  busi- 
ness, an  instruction  that  anv  nearby  room  or 
place  used  by  the  proprietor  in  connection  with 
the  business,  and  in  such  relation  to  the  actual 
place  of  busin^n  as  to  indicate  a  nearby  room 


or  compartment  is  also  a  part  of  his  "place  of 
business,"  was  proper. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  239.* 

For  other  delinitioDs,  see  Words  and  Phrases, 
vol.  6,  pp.  5390-5392.J 

Error  from  Superior  Court,  Terrell  Coun- 
ty;   W.  C.  WorrlU,  Judge. 

Claude  Hollaud  was  conylcted  of  keeping 
Intoxicating  liquor  on  band  at  bis  place  of 
business,  and  brings  error.    Affirmed. 

M.  J.  Yeomans  and  R.  R.  Marlln,  for  plain- 
tiff in  error.  J.  A.  Lalng,  Sol.  Gen.,  R.  R.  Ar- 
nold, and  M.  C.  Edwards,  for  the  State. 

HILL,  C.  J.  Claude  Holland  was  convicted 
of  a  violation  of  the  problblUon  law  in  keep- 
ing on  band  at  bis  restaurant  and  "soft 
drink"  estabUsbment  (bis  place  of  business) 
spirituous  liquor;  and,  bis  motion  for  a  new 
trial  being  overruled,  he  brings  error.  Wbile 
there  are  several  special  assignments  of  er- 
ror wblcb  we  will  notice,  tbe  main  question 
is  oue  of  fact  Did  tbe  evidence  warrant  tbe 
jury  in  coming  to  tbe  conclusion  that  the 
room  in  wblcb  tbe  wbisky  was  found  was  a 
part  of  tbe  restaurant  or  place  of  business, 
of  tbe  accused?  Tbe  accused  ran  a  restau- 
rant and  "soft  drink"  establishment  In  one 
corner  of  tbe  room  in  wblcb  tbe  restaurant 
was  located,  tbere  was  a  peculiar  little 
room,  with  one  door  opening  into  it  from 
tbe  restaurant  and  in  this  little  room  tbere 
was  a  refrigerator.  A  suit  case,  or  "tele- 
scope,*' containing  6  pint  bottles  of  whisky, 
was  found  in  tbis  room,  and  on  top  of  tbe 
refrigerator  was  also  found  a  bottle  about 
half  full  of  wbisky.  Around  in  tbis  room 
were  many  empty  bottles,  wblcb  bad  evident- 
ly contained  whisky.  No  other  furniture 
tban  tbe  refrigerator  was  found  in  the  room, 
and  tbe  room  was  quite  small,  about  eight 
by  ten  feet  Tbe  officers  wbo  made  tbe  case 
against  tbe  accused  did  not  find  blm  at  bis 
place  of  business  wben  they  first  went  tbere 
for  tbe  purpose  of  raiding  it  They  found 
blm  somewhere  else,  and  asked  bim  to  go 
with  them  to  bis  place  of  business,  which 
be  readily  did.  He  did  not  have  bis  key  to 
this  little  room,  but  stated  that  bis  broth- 
er Henry  bad  it  After  the  officers  told  bim 
that  they  bad  to  get  In  tbere  some  way,  if 
they  bad  to  take  a  batchet  and  break  it 
open,  be  struck  open  the  door  himself.  Aft- 
er he  bad  knocked  off  several  planks,  he 
struck  with  his  hatchet  Inside  the  room,  as 
though  he  was  "striking  at  something,"  and 
bit  the  suit  case  containing  the  whisky. 
There  was  no  exit  from  this  little  room,  ex- 
cept through  the  restaurant  There  were 
no  windows  to  it  simply  a  little  cut-off  in  the 
side  of  the  restaurant  The  accused  had  on 
several  occasions  sold  whisky,  before  the 
whisky  was  found  in  his  restaurant  He 
stated  to  the  Jury  that  he  was  absent  from 
his   restaurant  the  'day   before  the  whisky 
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was  fonnd  tbere,  and  ht  knew  nothing  of 
Its  presence  in  the  little  room.  His  brother 
Henry  testified  that  he  got  the  key  to  the 
little  room  from  the  accused,  and  that  while 
he  was  present  at  the  restaurant,  in  the  ab- 
sence of  the  accused,  a  man  |>y  the  name  of 
Lee  Slaughter  brought  the  whisky  into  the 
restaurant  and  gave  it  to  him,  and  asked 
that  he  keep  it  for  him  until  he  called  for 
it;  that  this  whisky  was  in  a  crocus  sack^ 
and  he  (witness)  took  it  out  of  the  sack  and 
put  it  in  a  suit  case,  where  It  was  found  by 
the  officers,  and  that  he  and  Lee  Slaughter 
drank  some  of  the  whisky  from  the  pint  bot- 
tle, which  was  left  half  full  on  the  refriger- 
ator. Lee  Slaughter  testified  that  on  that 
night,  while  on  his  way  to  church,  he  met  a 
negro,  who  had  two  large  crocus  sacks  con- 
taining bottles  of  whisky,  laboriously  car- 
rying them  on  his  shoulder;  that  the  negro 
asked  him  to  help  carry  the  whisky;  that 
he  had  never  seen  this  negro  before,  and  did 
not  know  who  he  was;  did  not  ask  him 
where  he  got  the  whisky  from,  or  where  he 
was  going ;  that  when  the  negro  reached  his 
destination  he  told  the  witness  to  help  him- 
self, and  the  witness  took  eight  pint  bottles 
of  the  whisky  for  his  share ;  that  he  did  not 
pay  the  negro  for  them,  but  the  negro  pre- 
sented them  to  him  for  his  assistance  in 
carrying  them ;  that  not  wishing  to  take  the 
whisky  to  church,  he  took  it  to  the  res- 
taurant of  the  accused,  and  there  left  it 
with  Henry  Holland  until  he  could  call  for 
it  The  foregoing  is  in  substance  the  tes- 
timony illustratlye  of  the  presence  of  the 
whisky  in  the  little  room,  with  a  descrip- 
tion of  the  room  and  its  connection  with  the 
restaurant 

[1]  Taking  all  these  circumstances  togeth- 
er, we  are  inclined  to  come  to  the  same  con- 
clusion reached  by  the  jury,  to  wit,  that  the 
whisky  was  the  property  of  the  accused,  and 
that  the.  little  room  was  a  part  of  the  res- 
taurant The  peculiarity  of  the  construction 
of  this  little  room,  its  location  with  ^  refer- 
ence to  the  room  in  which  the  restaurant 
and  "soft  drink"  establishment  were  operat- 
ed, there  b^ing  only  one  door  leading  from 
the  little  room  to  the  restaurant,  the  ab- 
sence of  any  furniture  in  the  room,  except 
the  refrigerator,  and  the  presence  of  a  great 
number  of  empty  bottles  in  the  little  room, 
would  seem  to  indicate  that  It  was  used  sim- 
ply as  a  hiding  place  for  spirituous  liquors, 
and  operated  in  connection  with  the  res- 
taurant and  the  "soft  drink"  establishment 
of  the  accused.  It  was  conceded  that  the 
little  room  was  entirely  controlled  by  the  ac- 
cused; that  only  the  accused  ever  went  into 
the  room,  and  that  he  always  kept  the  key 
thereto,  except  on  this  particular  night  when 
it  happened  to  be  raided  by  the  officers,  and 
it  is  significant  that,  although  the  accused 
said  that  his  brother  had  the  key  on  this 
night,  he  failed  to  find  his  brother.  Why 
should  the  brother  of  the  accused  have 
thought  it  necessary  to  change  this  whisliy  | 


from  the  sack  Into  a  suit  case  belonging  to 
his  brother?  According  to  his  statement,  Lee 
Slaughter  simply  asked  him  to  keep  the 
whisky,  which  was  already  In  the  sack,  until 
he  called  for  it  The  statement  of  Lee 
Slaughter  as  to  how  he  came  by  the  whisky 
was  evidently  not  believed  by  the  jury  to  be 
the  truth.  Indeed,  the  account  which  he 
gives  of  the  negro  who  was  burdened  with 
his  load  of  whisky,  and  the  unprecedented 
generosity  of  this  negro  In  giving  him  as 
much  whisky  as  he  wanted  for  his  assistance, 
and  his  self-denial  In  only  taking  eight  pint 
botUes  of  whisky,  although  the  negro  told 
him  to  help  himself  without  limit  would  be 
a  severe  tax  on  the  credulity  of  any,  ex- 
cept the  most  credulous.  Certainly,  weigh* 
Ing  all  the  circumstances,  it  cannot  be  said 
that  the  verdict  is  wholly  unsupported. 

[2]  The  first  assignment  of  error  contain- 
ed in  the  amended  motion  for  a  new  trial 
is  that  the  judge  erred  in  refusing  to  continue 
the  case  at  the  request  of  Mr.  Yeomans,  the 
counsel  for  the  accused.  He  had  been  ^• 
gaged  for  six  days  In  the  trial  of  cases  In 
the  court,  and  when  this  case  was  called  he 
stated  in  his  place  that  he  had  had  no  op- 
portunity to  prepare  the  case,  or  to  consult 
the  witnesses,  and  was  physically  and  men- 
tally exhausted,  and  was  unable  to  go  into 
the  trial  and  do  justice  to  his  client  in 
reply  to  a  question  from  the  judge,  he  stated 
that  he  was  not  sick,  but  was  simply  physical- 
ly and  mentally  exhausted,  and  unable  to 
try  the  case  in  justice  to  his  client  The 
judge  makes  the  following  note  to  this  ground 
of  the  motion:  "The  defendant  had  been  un- 
der arrest  about  one  week.  There  were  two 
other  counsel  associated  in  the  case,  and  one 
of  the  associates  was  a  lawyer  of  about  16 
years  of  practice  and  experience,  and  a  clever 
practitioner  and  a  capable  lawyer,  and  a  resi- 
dent of  Dawson,  who  had  not  been  so  con- 
stantly engaged  as  Mr.  Yeomans,  who,  the 
evidence  showed,  had  been  active  in  looking 
after  the  evidence  in  the  case  &nd  In  con« 
suiting  with  the  witnesses.  While  Mr.  Yeo- 
mans stated  that  he  was  weary,  and  doubt- 
less was,  he  represented  this  case  with  his 
usual  ability,  both  in  the  examination  of 
the  witnesses  and  in  his  arguments  to  both 
the  court  and  the  jury.  The  court  was  near- 
lug  the  end  of«  the  term.  Besides,  the  court 
allowed  him  time  to  consult  with  his  witness- 
es before  the  trial  began."  We  do  not  think 
that  the  trial  judge  abused  his  discretion  in 
refusing  to  continue  the  case,  especially  In 
view  of  the  statement  contained  in  the  note 
of  the  judge  that  Mr.  Yeomans,  although  he 
was  doubtless  weary  from  his  previous  la- 
bors, conducted  the  case  with  his  usual  abili- 
ty, and  in  view  of  the  further  fact  that  he 
had  two  associates  who  had  not  been  so  con- 
stantly engaged  as  himself.  It  would  seem 
that  an  accusation  for  violating  the  prohibi- 
tion law  did  not  involve  difiSculties  that  could 
not  have  been  easily  surmounted  by  three  ex- 
perienced and  able  lawyers,  although  on«  oi 
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them  was  "weary,  physically  and  mentally. 
Rawlins  v.  State,  124  Ga.  31,  52   S.  E.  1; 
Brantley  v.  State,  133  Ga.  264,  65  S.  E.  426. 

[3, 4]  The  second  exception  In  the  amend- 
ed motion  is  that  the  judge  erred  In  allow- 
ing a  witness  to  testify  that  he  had  on  re- 
peated occasions  bought  whisky  from  the 
accused.  The  first  objection  to  this  evidence 
is  that  it  was  not  in  rebuttal,  and  the  second 
objection  is  that  it  was  not  relevant  or  ma- 
terial to  the  issue  then  being  tried.  So  far 
as  the  first  objection  is  concerned,  this  was 
a  matter  entirely  for  the  discretion  of  the 
court  Besides,  an  inspection  of  the  brief  of 
the  evidence  shows  that  it  was  in  rebuttal, 
not  only  of  the  statement  of  the  accused, 
but  of  the  evidence  in  his  behalf.  It  is  clear- 
ly relevant,  where  one  is  charged  with  keep- 
ing whisky  on  hand  at  his  place  of  business, 
as  corroborative  of  that  charge,  to  show 
that  about  the  time  he  was  charged  with 
having  it  on  hand  at  his  place  of  business 
he  was  selling  It  illegally.  If  he  was  sell- 
ing whisky  illegally,  it  is  not  unreasonable  to 
presume  from  these  facts  that  he  kept  his 
liquor  at  some  place;  and  what  is  more  like- 
ly than  that  he  kept  it  at  his  place  of  busi- 
ness, especially  if  the  place  of  business  was 
a' restaurant  and  *'soft  drink"  establishment, 
where  there  was  a  little  room  so  convenient- 
ly constructed  and  located  for  the  conceal- 
ment of  his  supplies? 

[6]  The  next  ground  of  error  that  we  deem 
it  necessary  to  notice  is  the  exception  to 
the  charge  of  the  court  in  defining  the 
phrase,  '*the  defendant's  place  of  business," 
appearing  in  the  general  prohibition  act  of 
1907.  The  judge  charged  that  **any  nearby 
room  or  place  used  by  the  proprietor  In  oon- 
nection  with  the  business,  and  in  such  rela- 
tion to  the  actual  place  of  business  as  to 
indicate  a  nearby  room  or  compartment,  is 
also  a  part  of  his  place  of  business.'^  This 
charge  of  the  court  was  not  only  fully  jus- 
tified by  the  evidence,  but  was  in  substantial 
accord  with  repeated  definitions  of  this 
phrase  by  this  court  Bashinski  y.  State, 
5  Ga.  App.  3,  62  S.  E.  577;  Jenkins  v.  State, 
4  Ga.  App.  859,  62  S.  B.  574;  Hall  v.  State, 
8  Ga.  App.  752,  70  S,  B.  211.  We  conclude 
that  the  trial  was  conducted  without  error; 
that  the  exceptions  of  law  are  without  merit; 
and  that  there  is  evidence  to  8up];)ort  the  ver- 
dict 

Judgment  afllrmed. 


(9  Ga.  App.  746) 

MAXWELL  V.  SPETH.     (No.  2,955.) 
(Court  of  Appeals  of  Georgia.     Sept  28,  1911.) 

(Syllalmt  hy  the  Court  J 

1.  Attachment  (§  377*)  —  Wrongful  Lbvt  — 
Punitive  Damages. 

When  the  plaintiff  sues  for  trespass  because 
the  defendant  caused  process  against  an  out- 
sider to  be  levied  on  property  which  the  plain- 


tiff owned  and  held  in  lawful  i>o8session,  he 
cannot  recover  punitive  damages  without  snow- 
ing malice,  or  lack  of  probable  cause,  or  with- 
out showing  a  willful  or  wanton  trespass. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §§  138^1397 ;   Dec  Dig.  f  377.*] 

2.  Attachment   (§  374*^— Judgment  — Oow- 

OLUSIVBNESS— MATTEBS  CONCLUDED. 

Where  a  plaintiff  in  attachment  causes 
property  in  the  possession  of  a  third  person  to 
be  levied  on  as  tbe  property  of  the  defendant  in 
attachment,  and  the  third  person  files  statutory 
claim  and  gets  a  judgment  in  his  favor,  and 
the  claimant  then*  files  suit  against  the  plaintiff 
in  attachment  alleging  that  the  levy  was  a 
trespass,  the  plaintiff  in  attachment  (defend- 
ant in  the  pending  suit),  in  order  to  avoid  an 
Implication  of  malice  and  lack  of  probable 
cause,  may  show  that  the  judgment  in  the 
claim  case,  finding  the  property  not  subject, 
was  erroneous,  though  he  did  not  except  to  it 

[Ed.  Note.— For  other  cases,  see  Attachment 
Dec  Dig.  §  374.*] 

3.  Attachment  (§  375*)— Wrongful  Attach- 
ment—Damages—Elements. 

Where  a  refrigerator  used  in  a  dairy  busi- 
ness ^'as  levied  on  while  in  the  possession  of 
the  proprietor  of  the  dairy*  under  an  attach- 
ment against  a  third  person,  and  the  levy  turn- 
ed out  to  be  a  trespass,  the  proprietor  of  the 
dairy,  upon  suing  the  person  who  procured  the 
illegal  levy  of  the  attachment,  cannot  recover 
as  a  part  of  his  damages  an  alleged  loss  occa- 
sioned to  him  by  his  businj^ss  being  suspended 
for  five  months  (during  wSich  the  title  to  the 
refrigerator  was  being  litigated)  for  lack  of  a 
refrigerator,  in  tbe  absence  of  evidence  that  by 
the  exercise  of  ordinary  diligence  he  could  not 
procure  another  refrigerator,  or  that  from  pov- 
erty or  other  suficient  reason  he  was  unable  to 
give  the  forthcoming  bond  authorized  by  the 
statute,  which  would,  have  allowed  him  to  keep 
the  refrigerator. 

[Ed.  Note.— Por  other  cases,  see  Attachment 
Cent  Dig.  §§  137S-1399 ;   Dec.  Dig.  §  375.*] 

4.  Attachment  (§  375*)— Wrongful  Attach- 
ment—Damages. 

Where  a  tortious  levy  is  made  upon  the 
property  of  one  not  a  party  to  the  process,  and 
he  files  statutory  claim  to  the  propert^r,  and 
the  levying  officer  holds  the  property  in  his 
possession  awaiting  the  decision  of  the  court, 
the  claimant,  upon  recovering  a  judgment  .find- 
ing the  property  not  subject,  cannot,  refuse  to 
take  it  back  from  the  officer,  and  hold  the  per> 
son  causing  the  levy  to  be  made  liable  for  its 
full  market  value. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
CJent.  Dig.  Si  1378-1399 ;   Dec.  Dig.  «  375.*] 

Russell,  J.,  dissents. 

EIrror  from  City  Court  of  Richmond  Ck>uii- 
ty;    W.  F.  Eve,  Judge. 

Action  by  Gustave  Speth  against  U  C. 
Maxwell.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

C.  H.  &  R.  S.  Cohen  and  C.  El  Dunbar,  for 
plaintiff  in  error.  Wm.  H.  Fleming,  for  de- 
fendant in  error. 


POWELL,  J.  This  case  has  been  before 
the  court  previously,  and  the  judgment  then 
was  reversed  on  the  ground  that  the  court 
erred  in  directing  the  verdict  in  favor  of 
the  defendant  See  Speth  v.  Maxwell,  6  6a. 
App.  630,  65  S.  E.  580.     On  the  next  trial 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dis.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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of  the  case  tbe  plaintiff  recovered  a  ver- 
dict for  $375,  and  the  defendant  excepts. 
The  facts  are  these:  Maxwell  (whose  estate 
the  defendant  represents  as  executrix)  had 
sold  to  Benson  &  Devoe  a  refrigerator  and 
ice  box  on  conditional  sale,  evidenced  by  a 
writing  not  recorded.  Devoe,  of  the  firm  of 
Benson  &  Devoe,  mortgaged  this  property  to 
Twlname,  but  in  the  mortgage  there  was 
a  clause  stating  that  it  was  "subject  to 
claim  for  payment  of  balance  of  purchase 
money  on  separator  and  refrigerator."  This 
mortgage  was  duly  -recorded.  Twlname 
somehow  secured  the  property,  and  sold  It 
to  the  plaintiff,  Speth.  At  the  time  of  this 
transaction  Speth  called  Twlname's  atten- 
tion to  the  clause  in  the  mortgage,  stating 
that  it  was  subject  to  a  claim  for  the  balance 
due  on  the  refrigerator  and  separator,  and 
Twlname  said  that  It  had  been  paid.  Speth, 
however,  did  not  know  who  it  was  that  held 
the  alleged  claim  for  the  balance  of  the  pur- 
chase money.  Later  on,  Maxwell's  agent, 
finding  that  Speth  was  in  possession  of  the 
property,  sued  out  a  purchase- money  attach- 
ment, under  the  provisions  of  Civ.  Code 
1910,  §  5084,  alleging  in  his  affidavit,  in  ac- 
cordance with  that  law,  that  Benson  &  De- 
voe still  owed  a  balance  of  the  purchase 
money,  and  that  Speth  was  holding  the 
property  **ln  fraud"  against  Maxwell.  The 
attachment  ran  against  Benson  &  Devoe  as 
defendants,  but  was  levied  upon  the  prop- 
erty while  in  the  possession  of  Speth.  Speth 
filed  claim  to  the  property,  traversed  the 
ground  of  the  attachment,  as  he  had  the 
right  to  do,  and  the  court  in  that  case  found 
the  property  not  subject.  Speth  then 
brought  this  action  against  Maxwell  for 
damages,  alleging  as  his  causes  of  action  the 
levy  of  the  attachment  upon  the  property  in 
his  possession,  the  taking  away  from  his 
possession  of  the  refrigerator  and  ice  box, 
and  the  removal  of  the  contents  thereof 
\cousisting  of  milk  and  butter),  causing  him 
to  have  to  close  up  his  business — that  of 
dealing  in  creamery  products.  He  claimed 
$200  actual  damages  for  loss  of  the  refriger- 
ator and  ice  box  and  of  the  stock  of  goods 
contained  therein,  $500  for  the  breaking  up 
of  his  business,  and  $1,000  for  the  humili- 
ation caused  him.  He  alleged  malice  and 
lack  of  probable  cause.  The  court  at  the 
first  trial  considered  the  case  one  brought 
for  the  malicious  use  of  civil  process  (i.  e., 
as  for  a  malicious  prosecution  of  a  civil 
remedy),  and  directed  a  verdict  for  the  de- 
fendant. This  court  in  reviewing  that  judg- 
ment took  the  view  that  the  case  was  not 
an  action  for  the  malicious  use  of  civil  pro- 
cess, since  Speth  was  not  a  party  to  the 
attachment  as  sued  out  (that  being  merely  a 
case  between  Maxwell  and  Benson  &  De- 
voe); that  the  plaintiff's  action  was  for  the 
trespass  involved  in  the  levy  of  process 
against  Benson  &  Devoe  upon  property 
which  they  did  not  own,  and  which  he 
(the    plaintiff)    did    own,    and    which    was 


in  his  possession  at  the  time  of  the  levy, 
thus  bringing  the  case  within  the  provi- 
sions of  the  ruling  in  the  case  of  Wil- 
liams V,  Inman,  1  Ga.  App.  321,  57  S.  E. 
1009,  and  cases  there  cited.  We  held  that 
the  plaintiff  was  entitled  to  recover  his  ac- 
tual damages,  irrespective  of  any  proof  of 
malice  or  want  of  probable  cause,  and  that 
the  case  was  purely  one  of  trespass.  The 
statement  of  facts  attached  by  the  reporter 
to  our  former  decision  may  not  as  clearly 
disclose  the  rationale  of  the  holding  as  it 
is  here  disclosed,  and  the  court  and  counsel 
in  the  last  trial  seem  to  have  been  some- 
what misled  thereby. 

[1]  We  have  come  to  the  conclusion  that 
the  present  verdict  cannot  be  sustained  un- 
der the  evidence.  The  actual  damages  suf- 
fered by  the  plaintiff  were  much  less  than 
the  amount  of  the  verdict,  and  we  do  not 
consider  the  evidence  sufficient  to  authorize 
the  recovery  of  punitive  damages.  While,  as 
this  court  held  in  a  former  decision  of  the 
case,  punitive  damages  might  be  allowed  in 
the  event  It  appeared  that  the  plaintiff  had 
committed  the  trespass  maliciously  and 
without  probable  cause,  still  the  entire  evi- 
dence here  Is  sufficient  totally  to  negative 
the  existence  either  of  malice  or  want  of 
probable  cause,  or  is  insufficient  to  show 
that  recklessness  or  wantonness  of  conduct 
which  is  usually  essential  to  the  allowance 
of  damages  of  this  character.  It  is  not 
contended  tl)at  the  plaintiff  or  his  agents 
who  sued  out  this  attachment  and  caused  it 
to  be  levied  were  actuated  by  any  actual 
malice  or  positive  ill  will  toward  the  plain- 
tiff, but  it  is  said  that  legal  malice  Inay  be 
inferred  from  the  lack  of  probable  cause 
existing  for  the  issuance  and  levy  of  the  at- 
tachment under  all  the  circumstances  of  the 
case.  We  are  of  the  opinion  that  whether 
the  judgment  in  the  claim  case  by  which 
the  property  was  found  not  subject  to  the 
attachment  was  correct  or  not  probable 
cause  nevertheless  existed.  The  only  theory 
on  which  Speth's  title  to  the  property  could 
be  considered  as  superior  to  Maxwell's  re- 
served title  Is  that  he  bought  without  notice, 
actual  or  constructive,  of  the  fact  that  Max- 
well had  reserved  the  title  in  the  condition- 
al sale  to  Benson  &  Devoe.  If  with  such  no- 
tice he  bought  the  property,  he  thereafter 
held  it  in  fraud  of  Maxwell's  rights,  within 
the  purview  of  Civ.  Code  1910,  §  5084,  re- 
lating to  attachments  for  purchase  money. 
It  is  not  insisted  that  he  had  actual  notice, 
but  it  is  insisted  that,  Inasmuch  as  he  saw 
the  statement  in  the  mortgage  from  Devoe 
to  Twlname  that  Twiname's  rights  were  sub- 
ject to  somebody's  claim  on  the  property  for 
purchase  money,  he  had  actual  knowledge 
of  such  facts  as  to  put  him  upon  inquiry, 
and  that  inquiry  of  Twlname  alone  was  not 
sufficient  We  incline  strongly  to  the  view 
that  this  statement  appearing  in  the  title 
papers  by  which  Speth  acquired  the  prop- 
erty was  sufficient  to  put  him  upon  further 
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inqnlry  tlian  be  made,  and  hence  we  lean 
strongly  to  the  view  that  Maxweira  title 
was  In  fact  superior  to  Speth's. 

[2]  So  far  as  that  title  la  concerned,  the 
question  Is  now  foreclosed  in  Speth's  favor 
by  the  Judgment  In  the  claim  case,  but  that 
Judgment  Is  not  at  all  conclusive  upon  the 
question  now  Involved,  as  to  whether  Max- 
well had  probable  cause  to  believe  that  the 
property  was  subject  to  his  attachment 
That  question  must  be  determined  without 
reference  to  what  the  court  finally  held  In 
the  claim  case.  For  the  purpose  of  showing 
probable  cause  for  an  unsuccessful  action, 
the  prosecutor  of  that  action  may  show  that 
he  lost  it  through  an  erroneous  Judgment  of 
the  court  Furthermore,  he  may  show  that, 
whether  the  Judgment  of  the  court  was  er- 
roneous or  not  the  question  involved  was 
reasonably  doubtful.  Certainly  in  this  case 
the  question  involved  was  reasonably  doubt- 
ful. Both  malice  and  want  of  probable  cause 
are  lacking.  We  have  not  quoted  at  length 
from  the  evidence  to  show  how  very  cau- 
tiously Maxwell  and  his  counsel  proceeded 
in  the  attachment  case,  and  how  very,  solicit- 
ous they  were  to  protect  Speth  from  any  In- 
jury while  the  question  of  his  title  to  the 
property  was  being  decided,  but  It  is  in  the 
record.  No  part  of  the  verdict  can  be  sus- 
tained on  the  theory  that  It  is  a  finding  for 
punitive  or  exemplary  damages. 

[3]  The  plaintiff's  actual  damage  consisted 
in  the  loss  of  a  small  amount  "Of  milk  and 
butter,  the  value  of  which  is  not  shown  by 
the  evidence,  and,  as  he  says,  in  the  loss  of 
the  refrigerator  and  the  ice  box,  the  highest 
proved  value  of  which  did  not  exceed  |175. 
He  then  claims  loss  of  profits  from  his  busi- 
ness for  five  months  at  $75  per  month.  We 
are  of  the  opinion  that  the  evidence  discloses 
that  Speth's  damages,  so  far  as  they  are  as- 
certainable, except  the  milk  and  butter,  are 
traceable  to  his  own  refusal  to  protect  him- 
self from  the  result  of  the  defendant's  tort 
in  causing  the  refrigerator  and  ice  box  to  be 
levied  on.  Maxwell's  attorney  testified  that 
he  offered  to  allow  Speth  to  retain  the  prop- 
erty In  his  possession  until  the  question  of 
title  could  be  decided  in  court  if  he  would 
merely  give  a  receipt  for  the  property,  show- 
ing that  he  held  it  subject  to  litigation.  Tak- 
ing Speth's  testimony  as  a  whole,  there  is  a 
more  or  less  equivocal  denial  of  this  *offer; 
but  even  if  we  take  his  testimony  as  making 
an  issue  over  this  fact  still  it  Is  not  denied 
that  he  was  given  every  opportunity  to  hold 
the  property  by  giving  a  bond,  and  that  he 
refused  to  give  any  receipt  or  bond  for  the 
property,  giving  the  purely  captious  and 
wholly  mistaken  reason  therefor  that  to  do 
so  would  be  to  admit  that  he  held  the  prop- 
erty in  fraud.  There  is  no  contention  that 
he  was  not  financially  able  to  give  the  bond, 
or  that  he  was  not  given  ample  opportunity  to 
do  80,  and  that,  if  be  had  given  the  bond,  no 
damages  would  have  ensued  to  him.     Not 


only  did  he  have  the  opportunity  of  keeping 
this  refrigerator  by  giving  bond,  so  that  his 
business  would  not  have  been  broken  up 
during  the  five  months  that  followed,  as  he 
said  it  was,  but  there  is  no  evidence  that  he 
could  not  have  obtained  suitable  refrigerat* 
ors  in  the  city  of  Augusta,  where  he  lived, 
for  the  purpose  of  carrying  on  his  business ; 
on  the  contrary,  there  is  evidence  that  such 
refrigerators  could  have  been  obtained. 
Speth's  only  excuse  for  not  buying  another 
refrigerator  is  that  he  could  not  find  any- 
thing in  Augusta  that' he  liked.  In  fact  he 
candidly  and  directly  admits  that  he  ''made 
no  effort  to  keep  up  the  business,"  and  for 
this  reason  we  think  that  under  the  provi- 
sions of  Civ.  Code  1910,  |  4398,  and  the  cog- 
nate principles  of  our  law,  he  could  not  re- 
cover for  tile  loss  arising  from  the  suspen- 
sion of  his  business  during  the  five-months 
period  that  ensued  immediately  after  the 
levy. 

[4]  As  to  the  value  of  tbe  refrigerator  and 
ice  box  themselves,  the  rule  ordinarily  may 
be,  as  contended  by  able  counsel  for  tiie  de- 
fendant in  error,  that  the  wrongdoer  cannot 
compel  the  adverse  party  to  accept  back  the 
property  even  in  mitigation  of  the  damages, 
and  it  may  be  that  if  Speth  had  not  filed  in 
court  his  claim  whereby  the  sale  of  the  prop- 
erty under  the  attachment  was  stopped,  he 
could  have  sued  in  trover  or  in  trespass,  and 
have  invoked  this  doctrine,  but  we  do  not  be- 
lieve that  one  who  files  a  statutory  claim  to 
property  and  succeeds  In  having  the  property 
found  not  subject  thereby  releasing  the  levy, 
can  then  refuse  to  take  back  the  property, 
and  hold  the  plaintiff  in  the  attachment  or 
other  proceeding  which  lias  been  instituted 
liable  for  its  full  value.  If  the  property  has 
been  damaged  or  has  deteriorated  in  value 
while  in  the  possession  of  the  officer,  he  may 
claim  damages  on  that  account  An  execu- 
tion or  other  similar  process  against  one  per- 
son levied  upon  the  property  of  another  per- 
son is  a  trespass.  If  the  property  proceeds 
to  sale,  the  plaintiff  in  fi.  fa.  (and  sometimes 
the  levying  officer)  and  the  purchaser  at  the 
sale,  either  or  all  of  them,  may  be  held  lia- 
ble as  for  a  conversion  of  the  property,  but 
if  the  owner  of  the  property  should  bring 
trover  or  any  other  remedy,  and  should  recov- 
er a  Judgment  for  the  specific  property  itself, 
he  could  not  then  turn  around,  and  sue  and 
recover  the  value  of  the  property.  Our  stat- 
ute allows  the  third  person  whose  property 
has  been  levied  on  to  file  a  claim  which  is 
in  the  nature  of  an  action  brought  for  the 
recovery  of  the  specific  property,  and,  when 
the  claimant  succeeds  in  the  claim,  he  re- 
covers a  Judgment,  the  effect  of  which  is  to 
cause  a  restoration  of  the  specific  property  to 
him,  and  it  becomes  his  duty,  therefore,  to  ac- 
cept it  back  from  the  levying  officer,  who  in 
the  meantime  is  required  to  hold  it  not  as  a 
trespasser,  but  as  an  officer  of  court.  The 
only  theory  on  which  the  owner  of  property 
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can  recover  for  the  value  of  it  from  one  who 
has  tortlously  taken  the  possession  of  it  is 
that  he  abandons  his  title  so  far  as  any  right 
to  own  or  control  the  property  in  future  is 
concerned,  and  proceeds  to  hold  the  wrong- 
doer liable  for  the  value  of  the  projperty  as 
if  he  had  purchased  it.  If  one  whose  prop- 
erty has  been  wrongfuUy  levied  on  intends 
to  treat  the  levy  as  a  trespass  and  as  a  con- 
version of  the  property,  he  ought  not  to  in- 
terfere with  the  course  of  the  process  by 
filing  a  claim;  for  the  claim  holds  up  the 
disposition  of  the  property  until  the  claim 
case  can  be  settled.  If  the  plaintiff  in  fi.  fa. 
is  to  be  considered  as  having  converted  the 
property  so  as  to  be  liable  for  its  full  value, 
without  any  right  to  restore  it  in  mitigation 
of  the  damages,  he  should  be  allowed  to  pro- 
ceed with  the  conversion  of  it  to  his  own  use. 
It  would  be  wholly  unjust  for  the  claimant  to 
be  allowed  to  file  his  claim  and  hold  up  the 
disposition  of  the  property,  'perhaps  for 
months,  and  it  may^be  until  the  property  has 
become  much  deteriorated  in  value,  obtain 
a  Judgment  declaring  the  property  to  be  his, 
and  then  refuse  to  take  it,  and  then  hold  the 
plaintiff  liable  for  its  value  as  it  was  on  the 
date  the  wrongful  conversion  took  place.  We 
think,  therefore,  that  the  plaintiff  in  the  pres- 
ent case  cannot  recover  the  full  value  of  the 
refrigerator  (it  appearing  that  It  had  been 
held  subject  to  his  order  ever  since  the  judg- 
ment in  the  claim  case).  Only  such  damages 
as  were  done  it  during  the  pendency  of  that 
litigation  could  be  recovered. 

Throughout  this  opinion  we  have  treated 
the  proceedings  by  which  Speth  succeeded  in 
defeating  Maxwell's  levy  of  the  attachment 
as  a  claim  case.  The  pleadings  in  that  case 
are  not  set  forth  at  length  in  the  record,  and 
Speth  in  the  brief  recital  of  these  proceedings 
Is  not  spoken  of  as  a  claimant,  but  as  the  de- 
fendant, and  the  parties  in  this  court  have 
not  spoken  of  him  as  claimant,  but  we  have 
felt  it  necessary  to  treat  that  proceeding  as 
a  claim  case,  for  we  know  of  no  other  proce- 
dure by  which  Speth,  not  being  a  party  to 
the  attachment,  could  have  succeeded  in  hav- 
ing the  levy  dismissed.  If  it  was  not  a  stat- 
utory claim,  strictly  speaking,  it  must  have 
been  some  proceeding  essentially  In  the  na- 
ture of  a  statutory  claim.  See  Civ.  Code 
1910,  §  5115  et  seq.  Otherwise,  it  was  a 
wholly  nugatory  proceeding,  and  the  judg- 
ment thereon  was  not  entitled  to  any  faith 
and  credit  as  an  adjudication.  We  reverse 
the  judgment,  on  the  ground  that  the  verdict 
is  without  evidence  to  support  it,  but  what 
we  have  said  will  be  sufficient  to  guide  the 
court  in  the  next  trial  of  the  case,  thus  mak- 
ing it  unnecessary  for  us  to  deal  specifically 
with  a  number  of  the  errors  assigned  in  the 
record. 

Judgment  reversed. 

RUSSELL,  J.,  dissents. 


(9  Ge.  App.  797) 

MUTUAL  LIFE  INS.  CO.  OP  NEW  YORK 

V.  DURDB3N. 

DURDEN  V.  MUTUAL  LIFE  INS.  CO.  OP 
NEW  YORK.  (Nos.  3,4e&,  3,487.) 

(Court  of  Appeals  of  Georgia.    Oct  7,  1911.) 

(8yllabu9  hy  the  Court,) 

1.  Words  and  Phra8E»—** Waiver." 

**A  waiver  is  a  Yoluntary  relinquishment 
of  a  known  right,  l>enefit,  or  advantage,  which, 
except  for  such  waiver,  the  party  would  other- 
wise have  enjoyed." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381;  vol.  8,  pp. 
7831-7832.] 

2.  Contracts  (|  138*)— Estopph/— Waiver  of 
Statutory  Provisions. 

"A  person  may  lawfully  waive  the  benefit 
of  a  statutory  provision,  where  the  rights  of 
third  parties  are  not  Involved,  unless  such  waiv* 
er  violates  public  policy." 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  t  138.*] 

3.  Contracts  (f   108*)  —  Leqautt  —  Public 
Policy. 

The  only  authentic  and  admissible  evidence 
of  public  policy  of  a  state  are  its  Constitutions, 
laws,  and  judicial  decisions.  Courts  should 
guard  with  jealous  care  the  rights  of  private 
contracts,  and  give  to  them  full  effect  when 
possible  80  to  do.  The  provisions  of  Civ.  Code 
1910,  §  4253  et  seq.,  should  not  be  enlarged  with- 
out convincing  and  conclusive  reasons. 

[E3d.  Note.-— For  other  cases,  see  Contracts, 
Cent  Dig.  §|  498-511;    Dec.  Dig.  §  108.*] 

4.  Insurance  (S  151*)  —  Construction— Pa- 
pers Accompanying  Policy. 

In  a  suit  by  the  beneficiaries  against  a  life 
insurance  company,  the  policy,  and  such  papers 
as  are  made  a  i)art  thereof,  contain  the  con- 
tract entered  into  between  the  insured  and  the 
insurer,  and  must  be  looked  to,  in  order  to  as- 
certain upon  what  terms  the  parties  agreed,  and 
what  are  the  rights  and  liabilities  of  each. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |§  308-^11;   Dec.  Dig.  {  151.*] 

5.  Insurance  (§§  445,  646*)  —  Forfeiture  — 
"Suicide." 

"Death  by  suicide  •  ♦  ♦  releases  the 
insurer  from  the  obligation  of  his  contract.'* 
Civ.  Code  1910,  §  2500.  Suicide  is  intentional 
self-destruction  by  one  who  is  sane.  If  insaue 
or  accidental,  it  is  not  legally  suicide.  The  law 
never  presumes  suicide  from  the  fact  of  self- 
destruction. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  i%  1153-1158,  1603;  Dec.  Dig.  §§ 
445,  640.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6764-^709;   vol.  8,  p.  7809.] 

6.  Insurance  (§  400*)--FoRFEiruRB — Suicide 
—Waiver  of  Statutory  Provisions. 

Where  the  policy  contained  the  clause^  "The 
company  shall  not  be  liable  hereunder,  in  the 
event  of  the  insured's  death  by  his  own  act, 
whether  sane  or  insane,  during  the  period  of  one 
year  after  the  issuance  of  the  policy,"  the  bene- 
fit of  Civ.  Code  1910,  {  2500,  was  waived,  un- 
less such  waiver  was  against  public  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  {  400.*] 

7.  Insurance  (§  445*)— Forfeiture— Suicide 
—Fraud. 

If  one  should  procure  life  insurance  upon  a 
false  promise,  made  to  the  insurer  at  the  time 
of  making  the  contract,  that  he  would  not  com- 
mit suicide,  when,  in  fact,  it  was  his  intention 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Kej  No.  Series  &  Rep'r  Indexes 
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to  do  so,  it  would  be  a  fraud,  entering  into 
the  consideration  and  into  the  procurement  of 
the  contract,  which  would  render  the  contract 
void  and  against  public  policy,  irrespective  of 
the  statute. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  115U-1158;  Dec  Dig.  S  445.*] 

8.  Insurance  (§  445*)— Forfeiture— Suicide 
—Public  Policy. 

In  the  absence  of  the  fraudulent  intent  at 
the  time,  it  would  be  a  fraud  on  the  public, 
and  against  public  policy,  to  declare  a  policy, 
such  as  is  referred  to  above,  void  as  against  the 
beneficiaries  when  the  insured  had  lived  up  to 
his  contract.  As  a  matter  of  public  policy  it 
is  of  great  importance  to  hold  the  parties  to  a 
contract  voluntarily  made,  especially  when  death 
has  removed  one  of  the  parties,  and  closed  his 
lips  upon  the  question  raised. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1152-1158;    Dec.  Dig.  §  445.»] 

9.  Insurance  (§  445*)— Forfeiture— Suicide 
—Public  Policy. 

In  the  present  case,  there  is  no  clearly  de- 
fined public  policy  opposed  to  the  waiver  of  the 
Georgia  statute,  and  there  is  a  clear  and  vitally 
important  public  policy  demanding  the  enforce- 
ment of  the  contract  according  to  its  terms  and 
the  intention  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1152-1158;   Dec  Dig.  {  445.*1 

10.  Insurance  (§  146*)— Construction— Con- 
struction Against  Insurer. 

If  any  doubt  should  exist  in  regard  to  the 
construction  of  the  contract  of  insurance,  the 
doubt  should  be  resolved  in  favor  of  the  insured, 
and  the  policy  should  be  liberally  construed  in 
favor  of  the  validity  of  tiie  contract  and  against 
the  insurance  company  which  wrote  the  policy, 
and  which  is  presumed  to  know  the  Georgia 
statute,  the  benefits  of  which  it  has  waived. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  292-298;   Dec  Dig.  |  146.  ♦! 

11.  Insurance  (§  646*)— Actions  on  Policy- 
Burden  OF  Proof— Weight  and  Suffi- 
ciency OF  Evidence. 

When  the  insurance  company  defends  upon 
the  ground  of  suicide,  the  burden  is  upon  the 
company  to  establish  such  contention  by  a  pre- 
ponderance of  the  evidence.  While  the  authori- 
ties are  not  uniform  upon  the  question,  the 
weight  of  authority  seems  to  hold  that  the  pre- 
sumption against  suicide  is  not  overcome  by  the 
introduction  at  the  trial  of  the  proofs  of  death 
in  one  of  the  affidavits  composing  which  the 
cause  of  death  is  stated  to  be  suicide.  It  is  a 
matter  of  common  knowledge  that  proofs  of 
death  are  made  under  conditions  of  haste  to 
comply  with  the  company's  requirements,  and 
under  circumstances  not  conducive  to  safe  con- 
clusions. 

[Ed.  Note. — For  other  cases,  see  Insurance 
Cent  Dig.  §§  1645-1668;   Dec.  Dig.  §  646.*] 

12.  Insurance  (§§  445,  646*)  — Action  ok 
Policy— Direction  of  Verdict. 

The  insured  died  after  the  expiration  of 
one  year  from  the  issuance  of  the  policy,  the 
terms  of  which  are  not  void  as  against  public 
policy,  and  hence  the  trial  court  properly  di- 
rected a  verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  §§  445,  646.*] 

Conyers,  J.,  dissenting. 

E>rror  from  City  Court  of  Covington;  W. 
H.  Whaley,  Judge. 

Action  by  J.  G.  Durden,  guardian,  against 
the  Mutual  Life  Insurance  Company  of  New 
York.    To  a  judgment  for  plaintiff,  defend- 


ant brings  error,  and  plalntlfT  flies  a  cross- 
bill of  exceptions.  Judgment  affirmed  on 
main  bill  of  exceptions,  and  cross-bill  dis- 
missed. 

Jas.  H.  Gilbert  and  Rogers  &  Knox,  for 
plaintiff  in  error.  Napier  &  Cox,  for  de- 
fendant in  error. 

GILBERT,  J.  This  is  a  suit  upon  a  pol- 
icy of  life  insurance  issued  by  the  plaintiff 
in  error  upon  the  life  of  Mattie  Lu  Durden, 
brought  by  the  defendant  in  error  as  guard- 
ian for  the  beneficiaries  named  in  the  pol- 
icy. The  answer  of  plaintiff  in  error  set 
up  various  defenses,  only  one  of  which  is 
to  be  considered  bere  under  the  evidence^ 
viz.,  that  the  insured  committed  suicide, 
whereby  plaintiff  in  error  was  discharged 
from  liability  under  the  policy,  thus  claim- 
ing the  protection  afforded  by  section  2500 
of  the  Civil  Code  of  1910.  At  the  trial  de- 
fendant in  error  made  out  his  prima  facit 
case  by  proof  of  the  gu&rdianship,  and  of 
the  insurance  contract,  and  rested.  Plaintiff 
in  error  introduced  in  evidence  the  applica- 
tion for  insurance  and  the  proofs  of  death 
made  to  it  by  defendant  in  error,  as  alleged 
in  his  petition,  and  also  rested.  Defendant 
in  error  offered  no  further  evidence.  The 
case  being  thus  closed,  plaintiff  in  error 
moved  the  court  to  direct  a  verdict  in  its 
favor,  upon  the  ground  that  the  proof  of 
death,  uncontradicted,  showed  that  the  in- 
sured had  committed  suicide,  and  therefore 
plaintiff  in  error,  by  force  of  Civ.  Code  1910, 
§  2500,  was  released  from  liability  under  the 
policy.  The  motion  was  denied,  and  the 
court  directed  a  verdict  in  favor  of  the 
plaintiff  below. 

[1]  1.  After  an  exhaustive  search,  we  have 
been  unable  to  find  an  adjudicated  case  in 
any  jurisdiction  upon  the  controlling  point 
in  this  case,  and  hence  the  conclusion  must 
be  reached  from  premises,  most  of  which 
fortunately  are  well  established  and  com- 
paratively uniform.  As  we  view  the  matter 
the  correct  conclusion  depends  upon  wheth- 
er an  insurance  company  may  by  contract 
waive  the  benefits  of  section  2500  of  the 
Civil  Code  1910,  and  whether  the  contract 
of  insurance  in  the  present  case  constitutes 
such  a  waiver.  It  is  insisted  by  the  plain- 
tiff in  error  that  such  a  waiver  would  be 
void  and  of  no  effect,  even  if  attempted,  as 
against  public  policy;  that  such  contracts,' 
if  allowed,  would  encourage  suicide,  and 
would  result  in  legalizing  insurance  against 
self-destruction.  "A  waiver  is  a  voluntary 
relinquishment  of  a  known  right,  benefit,  or 
advantage,  which,  except  for  such  waiver, 
the  party  would  otherwise  have  enjoyed." 
Kennedy  v.  Manry,  6  Ga.  App.  819,  66  S.  E. 
31. 

[2]  2.  A  person  may  lawfully  waive  the 
benefit  of  a  statutory  provision  where  the 
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rights  of  tblrd  parties  are  not  involved,  un- 
less such  waiver  vidlates  public  policy.  9 
Cyc.  480. 

[3]  3.  The  only  authentic  and  admissible 
evidence  of  public  policy  of  a  state  are  its 
Constitutions,  laws,  and  Judicial  decisions. 
As  the  habits,  opinions,  and  wants  of  the 
people  vary  with  the  times,  so  public  policy 
may  change  with  them.  So,  because  these 
habits,  opinions,  and  wants  are  different  in 
different  places,  what  may  be  against  public 
policy  in  one  state  or  country  may  not  be  so 
in  another.  "It  must  not  be  forgotten  that 
you  are  not  to  extend  arbitrarily  those  rules 
which  say  that  a  given  contract  is  void  as 
being  against  public  policy,  because,  if  there 
is  one  thing  which  more  than  another  public 
policy  requires,  it  is  that  men  of  full  age 
and  of  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  that 
their  contracts,  when  entered  into  freely  and 
voluntarily,  shall  be  held  sacred,  and  shall 
be  enforced  by  the  courts  of  justice.  There- 
fore you  have  this  paramount  public  policy 
to  consider — that  you  are  not  lightly  to  in- 
terfere with  this  freedom  of  contract."  9 
Cyc.  482,  483,  and  note.  The  provisions  of 
Civ.  Code  1910,  S  4253  et  seq.,  should  not  be 
enlarged  without  convincing  and  conclusive 
reasons.  In  the  case  of  Phoenix  Insurance 
Co.  V.  aay,  101  Ga.  332,  28  S.  E.  854,  65 
Am.  St.  Rep.  307,  Chief  Justice  Simmons 
has  forcefully  summed  the  whole  matter  up 
in  these  words:'  "It  is  well  settled  that  con- 
tracts will  not  be  avoided  by  the  courts  as 
against  public  policy,  except  where  the  case 
is  free  from  doubt,  and  where  an  Injury  to 
the  public  Interest  clearly  appears." 

[4]  4.  In  a  suit  by  the  beneficiaries  against 
a  life  Insurance  company,  the  policy  and 
such  papers  as  are  made  a  part  thereof 
must  be  looked  to  in  order  to  ascertain  up- 
on what  terms  the  parties  agreed,  and  what 
are  the  rights  and  liabilities  of  each.  Civ. 
Code  1910,  §  2471 ;  Mass.  Life  Ass'n  v.  Rdb- 
Inson,  104  Ga.  268,  30  S.  E.  918,  42  U  R.  A. 
261. 

[6]  5.  "Death  by  suicide  ♦  •  •  releas- 
es the  insurer  from  the  obligation  of  his 
contract."  Civ.  Code  1910,  S  2500.  Suicide 
is  intentional  self-destruction  by  one  who  is 
sane.  If  one  is  insane,  his  self-destruction 
cannot  legally  be  suicide,  nor  is  self-destruc- 
tion legally  suicide  when  due  to  accident 
The  law  never  presumes  suicide  from  the 
fact  of  self-destruction  alone;  but,  upon  the 
contrary,  it  does  presume  that  death  ensues 
from  natural  causes.  Life  Ass'n  v.  Waller, 
57  Ga.  535;  Jenkins  v.  National  Union,  118 
Ga.  588.  45  S.  E.  449.  Self-destruction  is 
never  a  legal  presumption.  The  fact  that 
the  iQsured  committed  suicide  is  not  of  it- 
self evidence  of  insanity.  Upon  the  contra- 
ry, where  it  is  shown  that  the  Insured  com- 
mitted suicide,  the  law  in  this  state,  as  well 
as  In  most  other  states,  presumes  sanity. 
Merritt  v.  Cotton  States  Life  Ins.  Co.,  55 


Ga.  103.  Were  this  question  not  settled  In 
Georgia,  the  writer  would  have  no  hesita- 
tion In  holding  that  suicide  is  Itself  evi- 
dence of  an  unbalanced  mind.  4  Wlgmore, 
Ev.  f  2500  (c).  "So  strong  is  the  Instinctive 
love  of  life  in  the  human  breast,  so  uniform 
the  efforts  of  men  to  preserve  their  exist- 
ence, that  suicide  cannot  t>e  presumed.  It 
is  contrary  to  the  general  conduct  of  man- 
kind." Travelers*  Insurance  Co.  v.  McCon- 
key,  127  U.  S.  661.  8  Sup.  Ct  1360,  32  L. 
Ed.  308;  Connecticut  Mutual  v.  Akens,  150 
U.  S.  475,  14  Sup.  Ot  155,  37  L.  Ed.  1148. 
In  Buchanan  v.  Buchanan,  103  Ga.  92,  29  S. 
E.  609,  Justice  Cobb  said:  "Self-destruction 
is  a  circumstance  tending  to  show  mental 
disorder,  but  it  Is  not  conclusive  proof  of 
its  existence."  -    -" 

[6]  6.  Where  the  policy  contained  the 
clause,  "the  company  shall  not  be  liable  here- 
under in  the  event  of  the  Insured's  death  by 
his  own  act,  whether  sane  or  Insane,  during 
the  period  of  one  year  after  the  Issuance  of 
the  policy,"  the  benefit  of  Code  section  2500 
was  waived,  unless  such  waiver  was  against 
public  policy.  If  it  is  established  that  the 
insured  came  to  his  death  by  his  own  inten- 
tional act,  nothing  else  appearing,  it  is  pre- 
sumed that  the  act  was  that  of  a  sane  man. 
Consequently  it  becomes  necessary  to  deter- 
mine what  effect  the  clause  just  quoted  has 
upon  Civ.  Code  1910,  {  2500,  which  Itself 
has  reference  only  to  Intentional  self-destruc- 
tion by  one  who  is  sane.  The  clause  refer- 
red to  may  be  divided  into  two  parts,  one 
having  reference  to  the  act  of  one  when 
sane,  and  the  other  having  reference  to  the 
act  of  one  when  insane;  and,  eliminating 
that  part  which  has  reference  to  an  Insane 
act  for  present  purposes,  the  clause  would 
read  as  follows:  "The  company  shall  not  be 
liable  hereimder  in  the  event  of  insured's 
death  by  his  own  act  during  the  period  of 
one  year  after  the  issuance  of  the  policy." 
Thus  it  wUl  be  seen  that  the  company  was 
dealing  directly  and  specifically  in  the  policy 
itself  with  the  matter  of  self-destruction  by 
one  sane  at  the  time  for  its  own  protection, 
and  presumably  for  the  purpose  of  securing 
business,  and  entered  into  a  contract  which 
provided  that  the  company  should  not  be  li- 
able if  the  Insured  died  by  his  own  act  with- 
in a  period  of  one  year.  The  company  is 
presumed  to  have  been  aware  of  the  provi- 
sion of  Civ.  Code  1910,  i  2500,  and,  unless 
It  was  the  purpose  of  the  company  in  this 
contract  to  waive  the  benefit  of  said  code 
section,  the  language  employed  would  have 
been  redundant.  In  construing  the  contract, 
the  intention  is  to  be  collected,  not  from  de- 
tached parts  of  the  instrument,  but  from  the 
whole  of  it  And  all  parts  of  the  writing, 
and  every  word  in  it,  will,  if  possible,  be 
given  effect  9  Cyc.  579,  580.  No  word  In 
a  contract  is  to  be  treated  as  a  redundancy, 
if  any  meaning  reasonable  and  consistent 
with  other  parts  can  be  given  to  it    Id.  583. 
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[71  7.  If  one  should  procure  life  Insurance 
upon  a  false  promise,  made  to  the  Insurer 
at  the  time  of  making  the  contract,  that  he 
would  not  commit  suicide,  when,  In  fact.  It 
was  his  Intention  at  the  time  so  to  do,  It 
would  be  a  fraud,  entering  Into  the  consid- 
eration and  Into  the  procurement  of  the 
contract,  which  would  render  the  contract 
void  and  against  public  policy,  Irrespective 
of  section  2500  of  the  CMl  Code  of  1910. 

[8]  8.  In  the  absence  of  such  a  fraudulent 
Intent  at  the  time  of  making  the  contract. 
It  would  be  a  fraud  on  the  public  and  against 
public  policy  to  declare  a  policy  such  as  is 
referred  to  above  void  as  against  the  bene- 
ficiaries, when  the  Insured  did  live  up  to  the 
terms  of  his  contract  Supreme  Lodge,  etc., 
V.  Trebbe,  74  111.  App.  545;  Campbell  v. 
Supreme  Conclave,  66  N.  J.  Law,  274,  49 
Atl.  550,  54  L.  R  A.  576;  Supreme  Con- 
clave V.  Miles,  92  Md.  613.  48  Ati.  845,  84 
Am.  St  Rep.  528.  As  a  matter  of  public 
policy  It  Is  of  great  Importance  to  hold  the 
parties  to  a  contract  voluntarily  made,  es- 
spedally  when  death  has  removed  one  of 
the  parties  and  closed  his  lips  upon  the 
questions  raised  by  the  company  when  sued 
for  the  amount  of  the  policy.  When  a  con- 
tract grows  Immediately  out  of  and  Is  con- 
nected with  an  Illegal  or  Immoral  act,  a 
court  of  Justice  will  not  lend  Its  aid  to  en- 
force It  But  a  contract  may  be  valid,  not- 
withstanding It  Is  remotely  connected  with 
an  independent  Illegal  transaction,  which, 
however.  It  is  not  designed  to  aid  or  promote. 
Phcenix  Insurance  Co.  v.  Clay,  101  Ga.  332, 
333,  28  S.  B.  853,  65  Am.  St,  Rep.  307.  The 
record  In  the  present  case  does  not  disclose 
anything  to  Indicate  an  Intention  on  the 
part  of  the  Insured  at  the  time  of  making 
the  contract  to  die  by  her  own  hand.  **If 
performance  by  an  ln«irer  is  In  general 
terms  conditioned  on  the  death  of  the  In- 
sured, there  seems  no  valid  reason  why  death 
by  committing  suicide  should  not  be  Includ- 
ed; and  such  Is  the  general  doctrine." 
Cooke.  Life  Ins.  {  41.  A  contract  of  life  In- 
surance Is  not  a  contract  of  indemnity,  and 
thene  is  no  force  In  any  argument  derived 
from  contracts  of  Indemnity.  "Granting  the 
Inherent .  wrongfulness  of  suicide,  which  is 
matter  for  the  moralist  rather  than  the 
judge,  the  doctrine  derived  from  contracts 
of  indemnity  fails  when  applied  thereto.  No 
one  In  this  world  can  derive  a  benefit  by 
his  own  death.  By  that  final  event  all  earth- 
ly profit  ends  for  him  to  whom  it  comes. 
He  Is  for  this  life  equally  beyond  gain  and 
loss,  and  to  him  the  rules  that  govern  mun- 
dane intercourse  become  no  longer  applica- 
ble. Those  who  derive  the  benefit  will  have 
done  no  wrong.  But  It  Is  said  that  suicide  is 
a  fraud  on  the  insurer.  To  procure  insur- 
ance with  Intent  to  commit  suicide  is  a 
fraud  on  the  insurer  that  should  defeat  re- 
covery at  the  option  of  the  ins,urer,  and, 
with  all  the  Incidents  of  a  resciss:!on,   will 


avoid  the  contract,  even  as  against  bene- 
ficiaries or  assignees.  Smith  y.  National 
Benevolent  Society,  123  N.  Y.  85,  25  N.  B. 
197,  9  L.  R.  A.  616.  But  to  argue  that  sui- 
cide, not  previously  intended,  1b  such  a  fraud 
as  to  defeat  recovery,  Is  to  beg  the  very 
question  of  what  is  the  contract;  and  the 
argument  assumes  that  insurance  rates  are 
fixed  upon  a  basis  excluding  death  by  sui- 
cide, while,  as  we  have  seen,  the  contrary 
must  be  the  case,  for  the  experience  tables 
Include  all  forms  of  death.  Moreover,  it 
would  be  next  to  Impossible  to  fasten  the 
fraudulent  intent"  Campbell  v.  Suprenie 
Conclave  Improved  Order  Heptasophs,  66  N. 
J.  Law,  274,  49  Atl.  550, '54  L.  It  A.  676. 
So  far  as  the  writer  has  been  able  to  dis- 
cover, every  case  holding  a  contrary  doc- 
trine has  been  based  upon  the  case  of  Rlt- 
ter  y.  Mutual  Life  Insurance  Co.,  169  U.  S. 
139,  18  Sup.  Ct  300,  42  L.  Ed.  693,  as,  for 
Instance,  the  case  of  Hopkins  v.  Northwest- 
ern Life  Insurance  Cd.  (C.  C.)  94  Fed.  729, 
where  a  United  States  Circuit  Court,  being 
bound  by  the  RItter  Case,  held  likewise.  A 
careful  examination  of  the  RItter  Case  will 
disclose  the  fact  that  the  proof  was  plenary 
that  the  insurance  was  procured  with  In- 
tent to  commit  suicide. 

[1]  9.  In  the  present  case  there  Is  no  clearly 
defined  public  policy  opposed  to  the  waiver 
of  the  Georgia  statute.  In  Georgia,  as  well 
as  in  'most  of  the  states  of  the  American  Un- 
ion, suicide  is  not  a  crime.  Formerly,  by  the 
common  law  of  England,  the  penalty  attach- 
ed to  an  act  of  suicide  consisted  in  givlug  the 
body  of  the  criminal  an  ignominious  burial 
In  the  highway,  and  in  the  forfeiture  of  his 
lands  and  chattels  to  the  king;  but  the  law 
was  later  altered,  so  that  now  the  only  con- 
sequence following  an  act  of  self-destruction 
is  the  denial  of  Christian  burial.  In  this 
country  there  is  generally  neither  the  forfei- 
ture of  goods  nor  other  penalty  attached  to 
suicide.  The  Athenian  law  provided  for  cut- 
ting ofT  the  hand  which  committed  the  act 
Under  the  Massachusetts  act  of  1660  (Colo- 
nial Laws  [Ed.  1672]  p.  137),  suicides  were 
denied  the  privilege  of  Christian  burial,  and 
were  directed  to  be  burled  In  the  highway, 
with  a  cart  load  of  stones  laid  upon  the 
grave,  "as  a  brand  of  Infamy."  37  Cyc.  521, 
522. 

[1 0]  10.  If  the  policy  is  so  drawn  as  to  re- 
quire Interpretation,  and  to  be  fairly  suscepti- 
ble of  two  different  constructions,  the  one  will 
be  adopted  that  Is  most  favorable  to  the  In- 
sured, Thompson  v.  Insurance  Co.,  136  U.  S. 
287-297,  10  Sup.  Ct  1019,  34  L.  Ed.  408. 
Deemer,  J.,  In  Goodwin  v.  Provident  Savings 
Life  Ass'n,  97  Iowa,  226,  66  N.  W.  157,  32  L. 
R.  A.  473,  59  Am.  St.  Rep.  411,  uses  the  fol- 
lowing language,  which  Is  quoted  with  ap- 
proval by  Justice  Cobb  In  the  case  of  Mass. 
Life  Ass'n  y.  Robinson,  104  Ga.  279,  30  S. 
E.  928  (42  L.  R.  A.  261):  "The  tenets  estab- 
lished for  the  guidance  of  courts  In  such  mat* 
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lers  are  well  understood,  and  no  one  Is  better 
esstablished  than  that  in  all  cases  the  policy 
must  be  liberally  construed  in  favor  of  the 
assured,  so  as  not  to  defeat,  without  a  plain 
necessity,  his  claim  for  Indemnity."  This 
was  a  case  in  which  the  company  defended 
Itself  on  the  ground  of  suicide  by  the  insured. 

[11]  11.  When  the  insurance  company  de- 
fends upon  the  ground  of  suicide,  the  burden 
is  upon  the  company  to  establish  such  conten- 
tion by  a  preponderance  of  the  evidence. 
Willie  the  authorities  are  not  uniform  upon 
the  question,  the  weight  of  authority  seems 
to  hold  that  the  presumption  against  suicide 
and  in  favor  of  death  from  natural  causes  is 
not  overcome  by  the  introduction  at  the  trial 
of  the  proofs  of  death,  or  even  of  the  ver- 
dict of  a  coroner's  Jury.  25  Gyc.  980,  931; 
Union  Mut  v.  Payne,  106  Fed.  172,  45  C.  C. 
A.  193;  Supreme  Lodge  v.  Beck,  94  Fed.  751, 
36  a  C.  A.  467;  Groldsmlth  v.  Mutual  Life, 
102  N.  Y.  486,  7  N.  B.  40a  Contra,  see 
Spruill  ▼.  Northwestern,  120  N.  C.  141.  27 
S;  B.  39;  Newark  Mutual  v.  Newton,  22  Wall. 
32,  22  Lu  Ed.  793.  In  the  present  case  the 
cause  of  death  is  stated  to  be  suicide  in  one 
of  the  affidavits  composing  the  proofs  of 
death.  It  is  a  matter  of  common  knowledge 
that  proofs  of  death  are  made  under  condi- 
tions of  haste,  for  the  purpose  of  complying 
with  the  rules  of  the  company,  and  are  gen- 
erally made  under  circumstances  which. are 
not  conducive  to  accuracy.  The  conclusions 
are  frequently  stated  from  imperfectly  form- 
ed views,  and  frequently  from  the  statements 
of  others. 

[12]  12.  The  insured  in  the  present  case  died 
after  the  expiration  of  one  year  from  the  is- 
suance of  the  policy.  There  is  nothing  to  In- 
dicate a  fraudulent  intent  at  the  time  of 
making  the  contract  upon  the  part  of  the  in- 
sured. The  construction  of  the  policy  under 
the  plain  requirements  of  the  law  unques- 
tionably shows  a  waiver  of  the  beneflts  of 
the  Georgia  statute  by  the  Insurance  com- 
pany; and,  such  waiver  not  being  void  as 
against  public  policy,  the  trial  court  proper- 
ly directed  a  verdict  for  the  plaintiff.  This 
is  true  independently  of  the  legal  presump- 
tion that  the  trial  court  was  without  error 
In  the  judgment  rendered. 

From  the  above  it  follows  that  the  judg- 
ment on  the  main  bUl  of  exceptions  must  be 
affirmed,  and«  Inasmuch  as  the  result  of  this 
is  to  leave  the  verdict  and  judgment  below 
undisturbed,  the  cross-bill  of  exceptions  is 
dismissed. 

Judgment  affirmed  on  main  bill  of  excep- 
tions; cross-bill  dismissed. 

Judges  S.  P.  GILBERT,  Z.  A,  LITTLE- 
JOHN,  and  C.  B.  CONYERS,  of  the  superior 
courts,  were  designated  by  the  Governor  and 
presided  in  these  cases  in  place  of  the  judges 
of  the  Court  of  Appeals,  all  of  whom  were 
disqualified. 

CONYERS,  J.  (dissenting).  1.  In  my  opin- 
ion both  sound  reason  and  the  weight  of  au- 


thority are  against  the  conclusion  that  an  ef- 
fective waiver  resulted  from  the  language 
of  the  contract  This  would  be  true,  I  think, 
even  if  there  were  no  positive  declaration  of 
our  Legislature  upon  the  subject.  As  Mr. 
Justice  Harlan  says  in  the  Rltter  Cas^e,  169 
U.  S.  154,  18  Sup.  Ct  305,  42  L.  Ed.  693:  *'A 
contract  the  tendency  of  which  is  to  endan- 
ger the  public  interest  or  injuriously  affect 
the  public  good,  or  which  Is  subversive  of 
sound  morality,  ought  never  to  receive  the 
sanction  of  a  court  of  justice  or  be  made  the 
foundation  of  its  judgment  If,  therefore, 
a  policy  taken  out  by  the  person  whose  life 
is  insured,  an^  in  which  the  sum  named  is 
made  payable  to  himself,  his  executors,  ad- 
ministrators, or  assigns,  expressly  provided 
for  the  payment  of  the  sum  stipulated  when 
or  if  the  assured  in  sound  mind  took  his  own- 
life,  the  contract  even  if  not  prohibited  by 
statute,  would  be  held  to  be  against  public 
policy.  In  that  it  tempted  or  encouraged  the 
assured  to  commit  suicide  in  order  to  make 
provision  for  those  dependent  upon  him  or 
to  whom  be  was  indebted."  But  aside  from 
this,  our  Legislature  (Civil  Code  1910,  S  2500) 
has  declared  such  a  contract  Illegal.  This 
is  a  positive  and  long-established  declaration 
of  the  policy  of  the  state.  I  cannot  believe 
that  in  enacting  this  principle  of  law  the 
Legislature  had  in  mind  the  rights  of  in- 
dividuals that  could  be  waived  by  contract 
In  fact  it  was  not  deallag  with  private 
rights  at  all,  but  with  the  public  welfare; 
and  the  principle  announced  is  a  sound  moral 
timber  in  the  social  structure  of  the  state. 
An  implied  waiver  Is  not  more  effective  than 
an  express  contract  and  therefore  I  think  it 
unnecessary  to  decide  whether  a  waiver 
would  or  would  not  result  from  language 
such  as  is  used  in  the  contract 

2.  The  proofs  of  death  are  the  mechanical 
foundation  of  the  plaintiff's  suit  Without 
them,  under  the  contract  his  suit  could  not 
be  maintained.  He  could  not  therefore,  ob- 
ject to  their  introduction  in  evidence  by  the 
defendant  They  showed  that  the  cause  of 
death  was  suicide,  and  there  was  no  further 
evidence  upon  the  subject  by  either  party. 
The  fact  that  the  proofs  of  death  were  made 
hastily  and  without  forethought  would  not 
affect  their  character  as  admissions  against 
the  plaintifTs  interest  requiring  from  him 
a  showing  to  the  contrary  if  they  were  un- 
true. 

While,  if  it  were  an  open  question,  I  might 
hold  otherwise,  our  •Supreme  Court  has  held 
in  Merritt  v.  Insurance  Co.,  55  Ga.  103  (6), 
that  proof  of  suicide  without  more  does  not 
authorize  a  presumption  that  the  deceased 
was  Insane  at  the  time  of  the  act  This  rul- 
ing, though  by  a  partial  bench  of  only  two 
justices,  is  binding  upon  tbis  court 

It  follows  from  the  above  that  the  Judg- 
ment of  the  trial  court  should  be  reversed 
on  the  main  bill,  and  affirmed  on  tlie  cross- 
bill of  exceptions. 
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(9  QtL,  App.  8S6) 

BiUNDT  ▼.  STATE.     (No.  8,619.) 
(Court  of  Appeals  of  Georgia.    Oct  10,  1911.) 

(SyUahuM  5y  the  Court.) 

1.  Sufficiency  of  Evidence. 

The  uncontradicted  testimony  demanded 
the  conviction  of  the  defendant,  so  far  as  the 
evidence  in  any  criminal  case  can  ever  be  said 
to  demand  a  conviction. 

2.  Criminal  Law  (§  768*)— Trial— Instruc- 
tions—Duties  OF  Juror. 

There  was  no  error  in  the  court's  charg- 
ing the  jurv  as  follows:  '*It  is  unlawful,  under 
the  .laws  oi  Georgia,  to  keep  on  hand  at  one*8 
place  of  business  spirituous,  alcoholic,  malt, 
and  intoxicating  liquors.  You  and  I  form  part 
of  the  judicial  system  of  the  state,  and  are  not 
concerned,  in  any  way,  with  the' propriety,  wis- 
dom, or  policy  of  the  legislative  branch  of  the 
government  in  passing  this  law.  Sufficient  it 
is  for  you  and  me  to  know  it  is  the  law  of 
Georgia,  and  that,  as  a  part  of  the  judicial 
branch  of  the  law  of  Georgia,  it  is  our  duty  to 
enforce  the  law  as  we  find  the  law  written; 
and  in  the  enforcement  of  the  law  we  carry 
with  that  the  term,  not  only  the  conviction  of 
the  guilty,  but  the  exoneration  and  justifica- 
tion of  the  innocent  who  may  be  charged  with 
a  violation  of  that  law.'*  Nor  was  the  fol- 
lowing instruction  erroneous:  "In  this  case  you 
are  not  concerned  in  any  way  with  the  result 
or  effect  of  your  verdict,  just  as  long  as  you, 
as  jurors  under  your  oaths,  know  and  believe 
that  that  verdict  is  the  truth  of  the  case  based 
upon  a  consideration  of  the  evidence  adduced 
upon  the  trial  of  the  case,  under  the  rules  of 
law  as  given  you  in  charge  by  the  presiding 
judge.** 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  179S-1S02 ;  Dec  Dig.  i 
768.*] 

3.  Criminal  Law  (§  308*)— Evidence— Pre- 
'  sumptions— Innocence  of  Accused. 

The  following  instruction  is  not  erroneous: 
**The  accused  enters  upon  his  trial  with  the 
presumption  of  innocence  in  his  favor,  and  that 
presumption  of  innocence  remains  with  him 
throughout  the  trial,  unless  it  is  overcome  by 
evidence  sufficiently  strong  to  satisfy  your 
minds  and  consciences  to  a  reasonable  and 
moral  certaintv  of  his  guilt,  and  beyond  a  rea- 
sonable doubt.  * 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  731;    Dec.  Dig.  §  308.*] 

4.  Criminal  Law  (^  7S9*)— Trial— Instruc- 
tions—"Reasonable  Doubt." 

The  following  instruction  was  not  errone- 
ous: *' Reasonable  doubt  means  just  what  the 
two  terms  imply,  a  doubt  based  upon  reason, 
for  whose  existence  you  could  give  a  reason 
founded  upon  the  evidence  based  upon  the  trial 
of  the  case,  or  a  want  of  evidence  in  the  trial 
of  this  case.** 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  $  789.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5958-5972;    vol.  8,  p.  7779.1 

5.  Intoxicating  Liquors  (5  2:i8*)— Defenses 
— Intoxicating  Character  of  Liquor. 

The  following  instruction  was  not  errone- 
ous: **l  charge  you  gentlemen  of  the  jury  that 
rye  whisky  and  gin  whisky  is  as  a  matter  of 
law  alcoholic  and  intoxicating  liquor." 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  $  326;  Dec  Dig.  {  238.* J 

6w  Intoxicating  Liquors  (S  239*)— Prosecu- 
tion—Instructions. 

The  accused  having  offered  no  explanation 
as  to  the  liquors  found  in  his  place  of  hnsinesK. 


the  following  instruction  was  not  error:  'The 
state  contends  that  certain  quantities  of  rye 
whisky  were  found,  alcoholic,  spirituous,  and 
intoxicating  liquors  were  found,  in  the  grocery 
store  or  the  'soft  drink'  place  conducted  by  the 
defendant  If  that  appears  to  be  the  truth  of 
the  case  to  a  moral  and  reasonable  certainty 
under  the  rules  of  law  I  have  given  you  in 
charge,  then  I  charge  you  the  state  would  be 
entitled  to  a  verdict  of  guilty,  for  no  one  is 
entitled  to  keep  on  hand  at  any  place  of  busi- 
ness in  this  state  any  quantity  of  alcoholic, 
spirituous,  or  intoxicating  liquors."  Nor  was 
the  following  instruction  erroneous:  "I  charge 
you  if  you  believe  that  contention  [of  the  state] 
to  a  moral  and  reasonable  certainty— that  is  to 
say,  that  alcoholic,  spirituous,  and  intoxicat- 
ing liquors  were  found  or  kept  on  hand  at  the 
time  laid  in  the  bill  of  indictment,  or  within 
two  years  next  preceding  that  time,  in  the  coun- 
ty of  Bibb,  by  the  prisoner  at  the  bar,  in  a 
nearby  room  to  his  place  of  business,  and  used 
in  connection  with  his  place  of  business— if 
that  appears  to  be  the  truth  of  the  case  to  a 
moral  and  reasonable  certainty,  the  state  would 
be  entitled  to  a  verdict  of  guilty." 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.   Dig.  i  239. ♦] 

7.  Criminal  Law  ({  829*)— Trial— Instruc- 
tions—Requests  —  Instructions  Alreadt 
Given, 

The  court  having  charged  the  jury  that 
they  must  be  satisfied  beyond  a  reasonable 
doubt  that  the  liquors  found  in  the  defendant's 
place  of  business  were  intoxicating  liquors,  it 
was  not  error  to  fail  to  give  in  totidem  verbis 
an  instruction  to  the  effect  that,  if  the  liquors 
found  were  mere  imitations  of  intoxicating  liq- 
uors, the  defendant  should  be  acquitted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2011 ;   Dec.  Dig.  {  829.*] 

8.  No  Error. 

None  of  the  errors  assigned  are  merito- 
rious. 

E^rror  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Edwnrd  Mundy  was  convicted  of  keeping 
in  toxica  ting  liquors  at  his  place  of  business, 
and  brings  error.    Affirmed. 

Napier  &  Maynard,  Je^se  Harris,  C.  A. 
Glawson,  and  John  P.  Ross,  for  plaintiff  In 
error.     Walter  J.  Grace,  Sol.  Gen.,  for  the 

State. 

rOWELL,  J.    Judgment  affirmed. 


(9  Ga.  App.  769) 
iETNA  INS.  CO.  V.   PEAVY.     (No.  8,116.) 

(Court  of  Appeals  of  Georgia.     Sept  11,  1911. 
Rehearing  Denied  Sept  30,  1911.) 

(Syllabus  by  the  Court,) 

1.  Insans    Persons   (§   97*)— Actions— Next 
Friend. 

While  it  is  true,  as  was  held  in  Stanley 
V.  Stanley,  123  Ga.  12:>,  51  S.  E.  287,  that  a 
suit  instituted  by  one  as  a  next  friend  of  ^  a 
person  duly  adjudged  insane  is  subject  to  dis- 
missal upon  timely  special  demurrer  (unless 
amended),  if  the  petition  fails  to  disclose  chat 
the  iusane  person  has  no  guardian,  and  alleges 
no  other  reason  why  it  is  necessary  or  prop- 
er for  him  to  sue  by  next  friend,  rather  than 
by  a  duly  appointed  guardian,  nevertheless, 
where  a  suit  is  institutedf  in  the  name  of  a  per- 
son who.  pending  the  trial  of  the  suit,  is  found 
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to  be  insane,  and  it  appears  from  the  record 
that  the  court  itself  appointed  a  ^ardian  ad 
litem  to  represent  the  mterests  of  the  plain- 
tiff in  the  case,  and  thereupon  an  amendment 
was  filed,  duly  making  the  guardian  ad  litem 
a  party,  special  demurrer  will  not  lie  on  the 
ground  that  the  petition  fails  to  allege  that 
no  legal  guardian  nas  been  appointed.  It  is 
to  be  presumed,  until  the  contrary  is  shown, 
that  the  court  acted  lawfully  and  upon  prop- 
er showing  in  appointing  the  guardian  ad  li- 
tem. 

[Ed.  Note.— For  other  cases,  see  Insane  Per^ 
sons,  Dec.  Dig.  S  97.*] 

2.  Appeal  and  Ebbob  (S  750*)— -Assignments 
OF  Erboii— Specifications. 

The  point  that  the  verdict  should  have 
specified  the  damages  in  solido,  instead  of  find- 
ing for  a  designated  sum,  with  interest  there- 
on, cannot  be  raised  under  the  general  ground 
that  the  verdict  is  coptrary  to  law  and  con- 
trary to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  750.*] 

3.  Appeal  and  Erbor  (§  926*)— Review- 
Presumptions —  Ai>mi9sibilitt  of  Evi- 
dence. 

"An  objection  that  a  document  offered  in 
evidence  was  not  admissible,  because  the  exe- 
cution of  the  same  was  not  proved  as  required 
by  law,  being  overruled,  the  presumption  is 
that  the  execution  was  duly  proved,  unless  the 
contrary  affirmatively  appears,  either  by  an 
authentic  statement  (in  the  motion  for  a  new 
trial,  usually)  that  there  was  no  evidence  of 
execution,  or  by  settins*  out  such  evidence  on 
that  subject  as  was  adduced  to  the  presiding 
judge.  Mere  preliminary  evidence  upon  such 
a  question  is  not  for  insertion  in  the  brief  of 
evidence  requisite  to  support  a  motion  for  a 
new  trial.  Consequently  its  absence  from  the 
brief  does  not  warrant  the  conclusion  that  the 
overruled  objection  should  have  been  sus- 
tained." Arnold  v.  Adams,  4  Ga.  App.  56  (2), 
60  S.  B.  815 ;  Kelly  v.  Kauffman  Milling  Co., 
92  Ga.  105.  18  S.  fc.  303:  Arnold  v.  Adams, 
4  Ga.  App.  56,  60  S.  E.  815. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3735-3747;  Dec.  Dig.  § 
926.*] 

4.  Appeal  and  Error  (§  928*)— Review- 
Presumptions— Admissibility  OF  Evi- 
dence. 

An  objection  that  a  letter  purporting  to 
have  been  written  by  a  person  in  behalf  of  the 
corporation  was  not  admissible,  because  the 
authority  of  the  person  to  write  the  letter 
was  not  shown,  is  substantially  an  objection  to 
the  execution  of  the  letter,  and  falls  within  the 
spirit  of  the  rule  just  quoted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  d26.*] 

6.  Request  to  Charge— General  Charge. 

The  requests  to  charge,  so  far  as  pertinent 
and  in  legal  form,  were  covered  by  the  general 
charge. 

6.  Charge  of  Court— Damages. 

The  errors  assigned  as  to  the  charge  of 
the  court  are  not  well  founded, -so  far  as  they 
are  material,  except  as  to  the  matter  of  dam- 
ages, as  to  which  direction  is  herein  given. 

7.  Admission  of  Testimony— Exceptions. 

None  of  the  exceptions  to  the  admission  of 
testimony,  in  so  far  as  the  exceptions  them- 
selves are  in  proper  legal  form,  are  meritorious. 

8.  Sufficiency    of    Evidence— Amount    op 

REC0VEE.T. 

The  evidence,  though  it  in  some  parts 
•macks  of  improbability,  is  not,  from  a  le^l 
standpoint,   insufficient   to  support  the  verdict. 


so  far  as  relates  to  the  principal  sam  recov- 
ered. 

9.  Sufficiency  of  Evidence— Proof  of  Loss 
—Nonsuit. 

There  was  sufficient  evidence  of  the  fur- 
nishing of  the  proofs  of  loss  to  avoid  a  nonsuit. 

10.  Sufficiency  of  Evidence— Violation  of 
Iron  Safe  Clause. 

The  proof  submitted  as  to  the  violation  of 
the  '*iron  safe  clause*'  was  not  such  as  to  de- 
mand a  verdict  in  favor  of  the  defendant 

IL  Sufficiency  of  Evidence  —  Damages 
Against  Insurance  Company— Affirmance 
ON  Condition. 

Under  ail  the  facts  appearing  in  the  rec- 
ord, the  verdict  is  unauthorized,  so  far  as  it 
assesses  damages  against  the  insurance  com- 
pany; and  the  veidict  is  affirmed,  on  condi- 
tion that  the  plaintiff  in  the  court  below  will 
write  off  from  his  recovery  the  amount  of  th^ 
damages. 

Error  from  City  Oonrt  of  Ocilla;  H.  S. 
Oxford,  Judge. 

Action  by  H.  R.  Peavy,  guardian  ad  litem, 
against  the  Mtna.  Insurance  Company.  Judg- 
ment for  plaintiflP,  and  defendant  brings  er- 
ror.   Affirmed,  on  condition. 

King  &  Spalding,  E.  Marvin  Underwood, 
and  El  kins  &  Wall,  for  plaintiff  in  error.  J. 
J.  Walker,  Newborn  &  Meeks,  and  J.  L.  May- 
son,  for  defendant  in  error. 

RUSSETX,  J.  Judgment  affirmed,  on  con- 
dition. 


(9  Qa.  App.  818) 
WILLIAMS   V.    STATE.     (No.  3,536.) 

(Court  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

(Syllabus  hy  the  Court,) 

1.  Criminal   Law   (S    742*)— Appeal— Ques- 
tions OF  Fact. 

No  error  of  law  is  complained  of,  and  the 
finding  of  the  judge  without  the  intervention 
of  a  jury  is  fully  supported  by  the  evidence, 
since  the  credibility  of  the  witnesses  as  to 
the  one  issue  of  fact  is  entirely  a  matter  for 
his   determination. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law.  Cent.  Dig.  «  1138,  1719-1721;  Dec.  Dig. 
§  742.*] 

2.  Cbiminal    Law    «    1156*)— New   Trial— 
An-'iDAViT  as  to  Credibility. 

This  court  will  not  interfere  with  the  dis- 
cretion of  the  trial  judge  in  refusing  to  grant 
a  new  trial  on  the  ground  of  newly  discovered 
testimony,  where  the  motion  on  this  ground 
contains  no  affidavit  accrediting  the  character 
of  the  persons  relied  upon  to  give  the  alleged 
newly  discovered  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Dec.  Dig.  S  1156.*] 

3.  Obiminal    IjAW    (§   942*)  —  New    Tbial— 
Newly  Discovered   Evidence. 

The  alleged  newly  discovered  testimony 
was  both  impeaching  and  cumulative,  and  would 
not  probably  have  changed  the  result. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Dec  Dig.  §  942.*] 

Error  from  City  Court  of  Houston  Coun- 
ty; C.  E.  Brunson,  Judge. 

Frank  WilUaius  was  convicted  of  selling 
liquor  in  violation  of  law,  and  brings  error. 
Affirmed. 
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M.  Kunz  and  R.  N.  Holtsclaw,  for  plaintiff 
in  error.    R.  E.  Brown,  Sol.,  for  the  State. 

HILL,  0.  J.  Frank  Williams  was  convict- 
ed of  selling  spirituous  and  intoxicating  liq- 
uors in  violation  of  what  la  commonly  known 
as  the  *'prohibition  law,"  and  his  motion  for 
a  new  trial  was  overruled.  In  his  motion  he 
complains  of  no  fifpeclal  legal  error,  but  con- 
tends that  his  conviction  was  without  any 
evidence,  and  in  his  amended  motion  he  asks 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  The  cajse  was  tried  by  the 
Judge  without  the  intervention  of  a  jury. 
Two  witnesses  swore  positively  that  on  the 
day  stated  in  the  accusation  they  were  at  the 
house  of  the  accused,  and  that  on  that  day 
they,  In  company  with  four  others,  made  up 
a  *'pot**  amoupting  to  $1.40,  which  they  gave 
to  the  accused,  and  for  which  he  then  deliv- 
ered to  them  whisky  and  beer.  One  ot  the 
witnesses  swore  that  she  had  had  a  fight 
with  the  accused  that  day,  and  he  cut  her  in 
the  face.  This  was  all  the  testimony  for  the 
state.  The  four  other  persons  designated  by 
the  state's  witnesses  as  having  been  con- 
tributors to  the  **pot  of  money**  testified  that 
they  were  present,  but  denied  that  they  did 
so  contribute,  or  that  they  saw  any  whisky 
or  beor  sold  by  the  accused  to  any  one,  and 
testified  that  they  saw  no  whisky  or  beer  de- 
livered by  the  defendant  to  the  two  witness- 
es for  the  state,  or  to  any  one  else.  The  de- 
fendant in  his  statement  denied  that  he  sold 
whisky  or  beer  to  the  two  witnesses  for  the 
state,  or  to  any  one  else  on  the  Sunday  in- 
dicated, or  at  any  other  time. 

[1]  The  credibility  of  the  witnesses  being 
for  the  Judge,  he  acc^ted  the  testimony  of 
the  state*8  witnesses  as  the  truth  of  the 
transaction,  and  this  court  has  no  power  and 
no  inclination  to  Interfere  with  his  discre- 
tion in  the  matter.  [2,  3]  The  newly  discov- 
ered evidence  has  two  Infirmities.  (1)  There 
Is  no  affidavit  in  support  of  the  character  of 
the  affiants  who  are  expected  to  give  the 
newly  discovered  testimony,  and  for  this  rea- 
son alone  this  court  would  not  interfere  with 
the  discretion  of  the  trial  Judge  in  refusing 
to  grant  a  new  trial  on  this  ground.  Polite 
V.  State,  78  Ga.  347.  (2)  The  alleged  new- 
ly discovered  testimony  tends  only  to  dis- 
credit and  impeach  the  two  witnesses  for  the 
state.  It  would  hardly  produce  a  different 
result  on  a  second  trial.  It  appears,  also, 
that  the  testimony  alleged  to  be  newly  dis- 
covered eould  by  the  exercise  of  due  diligence 
nave  been  obtained  at  the  first  trial  as  the 
affiant  relied  upon  to  give  this  evidence  was 
a  witness  for  the  defense.  The  trial  was 
conducted  without  any  legal  error.  The  find- 
ing of  the  court  is  amply  supported  by  evi- 
dence, and  the  ground  asking  for  a  new  trial 
on  account  of  newly  discovered  evidence  is 
palpably  without  merit 

Judgment  affirmed. 


(9  Oa.  App.  728) 

MITCHELL  T.  RUTHERFORD. 

RUTHERFORD  v.  MITCHELL. 
(No^  3,111,  3,122.) 

(Court  of  Appeals  of  Georgia.    Sept  23,  1911.) 

(Syttahm  hy  the  Court,} 

L  LiFB    Estates    ((   25*)— Leases    bt    Life 
Tenant— Notes  fob  Rent. 

Where  a  life  tenant  rents  land  for  the 
year,  taking  a  negotiable  promissory  note  for 
the  year's  rent,  and  transfers  it  for  value  to  a 
third  person,  and  dies  during  the  year  with- 
out collecting  any  of  the  rent  from  the  under* 
tenant,  the  transferee  of  the  rent  note  ordina- 
rily has  the  right  to  collect  the  fall  amount  of 
the  note  from  the  undertenant. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  §  47;    Dec.  Dig.  %  25.*] 

2.  Life    Estates    (fi    25*)— Lbases    bt    Lifb 
Tenant— Notes  fob  Rent. 

Where  a  negotiable  rent  note  is  transfer- 
red by  the  life  tenant  to  secure  the  payment  of 
a  debt  which  he  owes  to  the  transferee,  and 
the  life  tenant  dies  daring  the  year,  the  trans- 
feree ordinarily  has  the  right  to  recover  the 
full  amount  due  on  the  note,  accounting  to  the 
remainderman  for  any  excess  of  the  note  over 
his  debt. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Dec.  Dig.  S  25.*] 

3.  Life    Estates    (S    25*)— Iaases    bt    Life 
Tenant— Notes  for  Rent. 

Where  an  undertenant  who  gives  a  rent 
note  is  also  entitled  to  the  rented  land  as  re- 
mainderman, and  the  transferee  of  the  rent 
note  brings  suit  thereon  against  him,  the  trans- 
feree has  the  right  to  show  that  the  note  was 
transferred  by  the  life  tenant  ascoUatend  se- 
curity, and  that  the  rent  note  exceeded  the 
amount  of  the  debt  which  it  was  transferred 
to  secure,  and  to  limit  the  recovery  by  the 
transferee  to  the  actual  amount  of  his  debt 
against  the  life  tenant. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Dec  Dig.  S  25.*] 

4.  Appeal  and   Error  (fi   1004*)— Review— 
Conflictino  Evidence— Damages. 

The  principles  of  law  announced  in  the 
foregoing  headnotes  were  given  in  charge  to  the 
jury.  The  evidence  was  in  conflict  as  to  the 
amount  of  the  indebtedness  which  the  rent  note 
was  given  to  secure,  and  the  verdict  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3944 ;   Dec.  Dig.  |1004.*) 

Error  from  Superior  Court,  Qreene  County; 
R.  H.  Lewis,  Judge. 

Action  by  J.  T.  Mitchell  against  J.  J.  Ruth- 
erford. Judgment  for  plaintiff  for  less  than 
amount  claimed,  and  he  brings  error,  and 
defendant  assigns  cross-error.  Affirmed  on 
both  bills  of  exceptions. 

W.  O.  Mitchell  and  Jas.  Davison,  for  plain- 
tiff in  error.  SamL  H.  Sibley,  for  defendant 
in  error. 

HILL,  C.  J.  Dickinson  had  a  life  estate 
in  land:  Rutherford  being  the  remainderman. 
Dickinson  rented  the  land  to  Rntherford,  tak- 
ing his  two  negotiable  rent  notes  for  the  year 
1908.  The  undertenant  went  into  possession 
as  undertenant  The  life  tenant  died  Jan- 
uary 20, 1908,  before  any  part  of  the  rent  was 
due.     He  was  indebted  to  Mitchell  for  mon- 
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ey  advanced  to  him  and  on  an  account  and, 
to  secure  tbis  indebtedness,  he  transferred  to 
Mitchell  the  two  negotiable  rent  notes.  When 
tbese  rent  notes  matured,  Mitchell  brought 
suit  against  Rutherford,  claiming  that  he 
was  entitled  to  recover  the  full  amount  of  the 
notes,  first,  because  he  held  them  as  an  in- 
nocent purchaser  for  value  before  due,  and  fur- 
ther, because  the  amount  of  the  indebtedness 
which  he  held  against  Dickinson  was  great- 
er than  the  amount  of  the  rent  notes  trans- 
ferred to  him  as  collateral  security.  It  was 
conceded  that  there  was  no  rent  due  on  the 
estate  of  the  life  tenant;  none  of  the  rent 
having  accrued  at  the  date  of  his  death. 
Rutherford  filed  a  defense,  in  which  he 
claimed  that  the  rent  notes  were  transferred 
to  Mitchell  simply  as  security  for  the  indebt- 
edness of  the  life  tenant  to  Mitchell,  and  that 
the  amount  of  the  notes  exceeded  the  amount 
of  this  indebtedness,  and  that  he  was  entitled 
to  this  excess  as  remainderman.  There  was 
conflict  in  the  evidence  as  to  the  amount  of 
the  indebtedness  secured  by  the  transfer  of  the 
rent  notes.  The  Jury  solved  the  conflict  by 
finding  that  Mitchell  was  entitled  to  recover 
$100,  with  interest  and  attorney's  fees,  as 
the  actual  amount  of  this  indebtedness. 
Mitchell  made  a  motion  for  a  new  trial, 
wblch  was  overruled,  and  he  brings  error. 

[1]  Under  the  provisions  of  our  Civil  Code 
1910,  S  3G69,  as  construed  by  this  court  in 
Story  V.  Butt,  2  Ga.  App.  119,  5S  S.  B.  888, 
and  Butt  v.  Story,  5  Ga.  App.  540,  63  S.  B. 
G58,  where  a  life  tenant  rents  land  for  the 
year,  taking  for  the  rent  a  negotiable  prom- 
issory note,  and  transfers  it  for  value  to  a 
third  person,  and  dies  during  the  year,  and 
none  of  the  rent  has  accrued  to  the  life  ten- 
ant and  none  has  been  collected  by  him,  the 
transferee  of  the  rent  note  would  ordinarily 
have  the  right  to  collect  the  full  amount  of 
the  rent  note  from  the  undertenant 

[21  But  where  this  rent  note  U  transferred 
by  the  life  tenant  to  secure  the  payment  of  a 
debt  which  the  life  tenant  owes  to  the  trans- 
feree, and  the  life  tenant  dies  during  the 
year  and  before  any  of  the  rent  has  accrued 
to  him,  the  holder  of  the  note  would  ordi- 
narily have  the  right  to  recover  frotn  the  un- 
dertenant the  entire  amount  due  on  it,  ac- 
counting to  the  remainderman  for  any  excess 
in  the  amount  of  the  rent  note  over  the  debt 
which  he  held  against  the  life  tenant,  and 
which  was  secured  by  the  transfer  of  the 
note. 

[3]  In  this  case  the  undertenant,  Ruther- 
ford, being  also  the  remainderman,  was  en- 
titled to  any  excess  in  the  rent  notes  after 
the  full  amount  of  the  indebtedness  of  the 
transferee  against  the  life  tenant  had  been 
paid  therefrom.  Butt  v.  Story,  supra;  Hatch- 
er &  Co.  V.  Independence  National  Bank  of 
Philadelphia,  79  Ga.  547,  5  S.  E.  111.  There- 
fore, when  Mitchell,  as  the  transferee  of 
the  rent  notes,  brought  suit  thereon,  the  re- 


mainderman, Rutherford,  who  was  also  the 
undertenant  and  the  maker  of  the  notes,  had 
the  right  to  contest  in  that  suit  Mitchell's 
right  to  the  full  amount  of  the  note,  and  to 
limit  the  recovery  by  Mitchell  to  the  actual 
amount  of  the  indebtedness'  which  the  life 
tenant  owed  him.  Mitchell  would  only  have 
the  rights  the  notes  having  been  transferred 
to  him  as  collateral  security,  to  recover  on 
the  notes  the  amount  of  this  indebtedness. 
He  would  not  be  entitled  to  more  than  this 
amount,  since  he  did  not  buy  the  notes  out- 
right, but  received  them  as  collateral  security 
for  the  indebtedness.  And  Rutherford,  the 
remainderman,  would  be  entitled,  under  the 
law,  to  any  excess  in  the  notes  over  this  in- 
debtedness, and,  as  he  had  been  sued  by 
Mitchell  on  the  notes,  he  had  the  right  in  that 
suit  to  set  up  his  claim  to  t^e  excess  in  the  rent 
notes,  and  if  he  proved  that  there  was  an  ex- 
cess, to  have  Mitchell's  recovery  limited  ac- 
cordingly. This  we  think  not  only  to  be  the 
law,  but  the  plain  equity  and  Justice  of  the 
case. 

[41  The  evidence  was  in  conflict  as  to  the 
amount  of  Mitcbeirs  claim  against  the  life 
tenant  The  Jury  settled  that  conflict  by  giv- 
ing  Mitchell  a  certain  amount  in  their  ver- 
dict against  Rutherford,  and  as  there  was 
no  legal  error  committed  by  the  trial  court 
this  court  will  not  disturb  the  verdict 

Judgment  on  both  bills  of  exceptions  af- 
flrmed. 

(9  6a.  App.  811) 

L.  BLACK  CO.  V.  KAPLAN.     (No.  3,196.) 
(Court  of  Appeals  of  Georgia.     Oct  10.  1911.) 

(SyllaUii  by  ih^  Court.) 

1.  NoNsinT  —  FoosMEB   <Dbcisions    Oonisol- 

'    UNO. 

No  fact  in  the  present  case  distingnishee 
it  in  any  respect  from  the  cases  of  Oklahoma 
Vinegar  Co.  v.  Charter,  116  Ga.  140,  42  S.  B. 
378,  59  I*  R.  A.  122,  94  Ara.  St.  Rep.  112,' 
and  Rounsaville  v.  Leonard  Mfg.  0>.,  127  Ga. 
735,  56  S.  E.  1030  (6) ;  and  as,  under  the  de- 
cisions in  those  cases  applicable  to  the  evi- 
dence  there  could  have  l>een  no  legal  recovery 
in  the  form  of  action  adopted  h^  the  plaintiff, 
a  nonsuit  was  properly  awarded. 

2.  •Sales  (§  340*)— Remedies  or  Selleb^Ao- 

TION    FOB    PRICB—DEUVEBT    OF    SWITCHES. 

The  delivery  of  "swatches"  or  samples, 
from  which  goods  ordered  are  selected,  does  not 
make  the  contract  for  the  delivery  of  the  goods 
executed,  so  as  to  take  it  out  of  the  Drinciple 
announced  in  the  two  cases  above  citea. 

[Ed.  Note.—For  other  cases,  see  Sales,  Dec. 
IMg.  S  340.*] 

Brror  from  Oity  Ooart  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  the  L.  Black  Company  against 
H.  Kaplan.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Walter  R.  Brown,  for  plaintiff  in  error. 
Morris  Macks  and  Paul  E.  Johnson*  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  affirmed. 
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OONNBLL  7.  STATE.    (No.  3,504.) 
(Court  of  Appeals  of  Georgia.     Oct.  10,  1911.) 

fSyllabiu  ly  the  Court.) 

1.  Adultebt  (§.  11*)— Evidence. 

In  a  prosecution  against  a  man  for  forni- 
cation or  aduitei7,  testimony  that  the  female 
with  whom  the  intercourse  is  alleged  to  have 
taken  place  had  had  intercourse  with  another 
man  is  immaterial,  even  though  the  female  her- 
self is  a  witness  for  the  state. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Dec.  Dig.  §  ll.«] 

2.  Witnesses  (§  344*)— Impeachment. 

A  female  witness  cannot  be  impeached  by 
proof  of  specific  acts  of  illicit  intercourse. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Ctent.  Dig.  H  1120-1125 ;   Dec  Dig.  %  344.*J 

Error  from  Superior  Court,  Haralson 
Ccmnty;    Price  Edwards,  Judge. 

J.  T.  Connell  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Robinson  &  Edwards  and  W.  W.  Mundy, 
for  plaintiff  in  error.  J.  R.  Hutcheson,  Sol. 
Gen.,  E.  S.  Ault,  and  Griffith  &  Matthews, 
for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(9  Ga.  App.  887) 

HARDAWAY  ▼.  CITY  OF  ATLANTA. 

(No.  3,620.) 

(Court  of  Appeals  of  Georgia.     Oct  10,  1911.) 

(ByUahu%  hy  the  Court.) 

Criminal  Law  (§  1179*)— Appeal— Suffi- 
ciency OF  Evidence. 

Where  a  certiorari  attacks  the  finding  of 
the  recorder  of  a  municipal  court  on  the  sole 
ground  that  it  was  without  any  evidence  to 
support  it,  and,  on  the  hearing  of  the  certiorari, 
this  finding  is  approved  by  the  judge  of  the 
superior  court,  and  it  appears  that  there  was 
some  evidence  to  support  the  finding  of  the  re- 
'  corder,  this  court  will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Tiaw.  Cent.  Dig.  §  3001;   Dec.  Dig.  §  1179.*] 

E}rror  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Will  Hardaway  was  convicted  of  violating 
the  ** traveling  blind  tiger**  ordinance.  On 
certiorari  his  conviction  was  sustained,  and 
he  brings  error.     Affirmed. 

Burton  Cloud,  for  plalntift  In  error.  J.  L. 
Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant 
In  error. 

HILL,  C  J.  Hardaway  was  convicted  in 
the  recorder's  court  for  violating  what  is  com- 
monly known  as  the  **traveling  blind  tiger** 
ordinance,  and  on  certiorari  his  conviction 
was  sustained.  The  question  presented  Is 
only  one  of  fact — Is  there  any  evidence  to 
sustain  the  finding  of  the  recorder? 

Substantially  stated,  the  evidence  is  as  fol- 
lows: Hardaway  was  seen  by  a  policeman  of 


the  city  of  Atlanta  to  deliver  a  bottle  to  a 
white  man  on  a  stairway  at  number  60^  De- 
catur street  He  was  also  seen  by  another 
officer  to  deliver  "something**  to  another 
white  man  in  an  alley  around  the  comer 
from  60%  Decatur  street,  and  the  white  man 
passed  ''something'*  back  to  him.  When  ar- 
rested and  searched,  8%  pints  of  whisky  were 
found  on  his  person.  No  objection  was  made 
to  the  legality  of  this  evidence.  The  accused 
in  his  statement  explained  the  possession  of 
the  whisky  by  stating  that  he  had  bought 
12%  pints  of  whisky  from  a  "fellow"  Satur- 
day night  for  $3;  that  when  he  "was  turned 
out"  on  Sunday  morning  he  went  to  get  his 
whisky,  where  he  had  left  it,  at  60%  Decatur 
street,  and  he  gave  the  white  man  a  "match,** 
and  did  not  sell  to  any  man  on  the  stairway 
or  in  the  alley  any  whisky.  The  whisky 
found  on  the  person  of  the  accused  was  rye 
and  corn  whisky.  The  officers  testified  that 
the  accused  tried  to  avoid  them.  This  was 
all  the  material  evidence,  and  while  we  can- 
not say  that  it  is  conclusive  of  guilt,  yet  there 
were  certainly  circumstances  which  raised 
more  than  abated  suspicion  of  guilt,  and  from 
which  the  recorder  was  warranted  in  infer- 
ring that  the  accused  had  violated  the  "trav- 
eling blind  tiger"  ordinance. 

According  to  the  statement  of  the  accused, 
he  had  bought,  on  tbe  Saturday  before,  12% 
pints  of  whisky.  When  he  was  arrested  he 
had  only  8%  pints  on  his  person.  He  was 
seen  to  deliver  a  bottle  to  a  white  man  on 
tbe  stairway  at  60%  Decatur  street,  where 
he  says  he  left  the  whisky.  It  is  not  unrea- 
sonable to  presume  tbat  this  was  a  bottle  of 
whisky,  and  that  he  was  not  presenting  it 
as  a  gilt  to  the  white  man.  Going  around 
the  corner,  he  was  again  seen  to  give  "some- 
thing" to  another  white  man,  and  to  receive 
in  exchange  "something"  from  the  white 
man.  It  is  reasonable  to  assume  that  this 
"something"  was  a  bottle  of  whisky,  and  that 
the  "something"  given  by  the  white  man  to 
the  accused  was  money  for  the  whisky.  He 
was  well  equipped  in  the  assortment  of  his 
supplies  to  gratify  the  taste  of  customers. 
He  had  both  corn  and  rye  whisky.  He  also 
had  it  in  one-half  pints,  a  quantity  that  prob- 
ably would  satisfy  the  thirst  of  any  chance 
customer;  and  besides,  according  to  the  tes- 
timony of  the  patrolman,  his  movements  in- 
dicated that  he  was  endeavoring  to  avoid  the 
officers. 

These  facts,  taken  all  together,  may  have 
been  susceptible  of  explanation  consistent 
with  the  innocence  of  the  accused,  but  this 
was  a  matter  for  determination  by  the  re- 
corder; and,  since  he  saw  the  witnesses  and 
heard  their  testimony  and  the  explanation  of 
the  accused,  he  was  in  a  much  better  xx)sition 
to  judge  of  the  probative  value  of  the  evl- 
deuce  than  this  court 

Judgment  affirmed. 
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WILEY  V.  BROADDUS  &  IVES  LUMBER 

CO. 

(Supreme  Court  of  North  Carolina.     Oct   11, 

1911.) 

1.  Logs  and   Looqino   (§  3*)  —  Contracts 
(S  10*)— Sales  of  Standing  TniBER— Uni- 

LATERAL  CONTRACTS. 

A  contract  for  the  sale  of  standing  timber, 
with  the  privilege  of  removal  within  a  given 
time,  is  so  far  unilateral  that  the  purchaser, 
who  has  paid  for  the  timber,  is  not  obligated  to 
cut  and  remove  the  same ;  and  where  he  Tails 
to  do  so  his  estate  therein  inures,  as  a  rule,  to 
the  owner  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  fiS  6-12;  Dec  Dig.  S3;* 
Contracts,  Dec.  Dig.  §  10.*] 

2l  Contracts  (S  147*)  —  Construction  —  In- 
tention OF  Parties. 

The  court,  in  construing  a  contract,  must 
ascertain  the  intention  of  the  parties  as  em- 
bodied in  the  instrument,  and  must  give  effect 
to  each  and  every  part  thereof,  if  the  same  can 
be  done  by  any  reasonable  interpretation. 

[Ed.   Note. — For   other  cases,   see   Contracts, 
^  Cent  Dig.  §§  730,  743;    Dec.  Dig.  §  147.  •] 

3.  Contracts  (§  lO*)  —  Loos  and  Logging 
(I  8*)— Mutuality— Construction. 

A  contract  stipulating  that  plaintiff  shall 
cut  and  deliver  timber,  and  that  defendant  shall 
\my  therefor  at  $4  per  thousand  feet,  and  pro- 
viding that  $450  referred  to  as  the  considera- 
tion shall  be  only  an  advancement  on  the  price, 
and  to  be  accounted  for  as  the  timber  is  deliv- 
ered, is  bilateral  in  its  obligations,  and  defend- 
ant must  receive  all  the  timl^er  contracted  for. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  $|  21-40:  Dec.  Dig.  J  10;*  Logs 
and  Logging,  Cent.  Dig.  "$§  15~1T;    Dec.   Dig. 

4.  Logs   and  Logging   (§   8*)  — Breach   of 
Contract— Measure  of  Damages. 

Where  plaintiff  contracted  to  cut  and  de- 
liver pine  and  gum  timber  at  $4  per  thousand 
feet  and  he  sold  the  pine  timber  at  a  less  price 
than  it  was  worth  alone,  because  of  the  sale  of 
the  gum  timber,  which  was  not  by  itself  worth 
the  contract  price,  and  defendant  accepted  the 

Eine  timber,  but  refused  to  accept  the  gum  tim- 
er, plaintiff  was  entitled  to  recover  the  con- 
tract'price,  less  the  value  of  the  timber  as  it 
stood  on  the  ground,  and  less  the  expense  of 
cutting  and  delivering. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Lossin?*  Dec.  Dig.  %  8.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  G.  S.  Ferguson,  Judge. 

Action  by  J.  R.  Wiley  against  the  Broad- 
dus  &  Ives  Lumber  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals;  Af- 
firmed. 

It  appeared  that  on  the  12th  of  May,  1006, 
plaintiff  and  another  sold  to  defendant  *'all 
the  pine  and  gum  timber  of  every  description 
above  the  size  of  12  Inches  at  the  base  on  a 
certain  tract  of  land**;  the  written  contract 
of  conveyance  and  sale  providing  that  de- 
fendant should  have  full  time  to  have  said 
tiihber  cut  and  removed  from  said  land,  and 
extending  in  any  event  for  such  purpose  to 
the  full  term  of  three  years.  The  instrument 
also  conveyed  to  defendant  (the  grantee)  the 


privilege  to  have  a  right  of  way  over  the 
grantors'  lands,  and  to  erect  thereon  neces- 
sary tramroads,  etc.,  for  the  purpose  of  car- 
rying out  the  timber;  and  there  was  further 
provision  that  the  grantors  were  to  cut  and 
deliver  said  timber  at  the  logbed  of  defend- 
ant's tramroad,  and  to  be  paid  therefor  at 
the  rate  of  $4  per  thousand,  etc.  It  was  ad- 
mitted that  the  present  plaintiff  was  the 
owner  of  one-half  interest  In  the  land  and 
timber  and  the  contract  concerning  same,  and 
that  defendant  had  acquired  the  rights  and 
Interests  of  the  other  parties.  There  was  al- 
legation, with  evidence  on  part  of  plaintiff, 
tending  to  show  that  plaintiff  was  ready, 
able,  and  willing  to  cut  and  deliver  all  the 
timber  as  provided  for  by  the  contract,  and 
that  defendant,  after  having  received  the 
pay  for  the  greater  part  of  the  pine  timber, 
wrongfully,  and  in  breach  of  the  contract, 
had  refused  to  receive  the  gum  timber,  and 
had  torn  out  and  removed  the  tramroad. 
etc.,  to  plaintiff's  damage.  Recovery  was  re- 
sisted on  part  of  defendant,  on  the  ground, 
chiefly,  that  the  contract  only  conveyed  the 
timber,  giving  the  right  to  remove  the  same 
in  three  years,  and  that  no  breach  thereof 
was  committed  in  leaving  part  of  the  timber 
on  the  land.  Second.  That  In  any  event  the 
damages  would  be  only  nominal,  as  the  tim- 
ber not  taken  would  remain  on  the  la*nd  and 
become  property  of  plaintiff.  On  Issues  sub- 
mitted, the  jury  rendered  the  following  ver- 
dict: "(1)  Were  plaintiffs  at  all  times  able, 
ready,  and  willing,  during  the  term  of  the 
contract,  to  perform  the  contract  as  alleged? 
Answer :  Yes.  (2)  Did  defendant  fall  and  re- 
fuse to  perform  the  contract  on  Its  part  as 
alleged  ?  Answer :  Yes.  (3)  If  so,  what  dam- 
age is  plaintiff  entitled  to  recover  therefor? 
Answer:  ^00,  being  for  the  plaintiff's  half, 
without  Interest"  Judgment  on  the  verdict, 
and  defendant  excepted  and  appealed. 

Moore  &  Dunn,  for  appellant  Gulon  & 
Guion  and  W.  D.  Mcl7er,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1]  There  is  no  revel'sible  error  shown  in  the 
record.  Defendant  is  right  in  the  position 
that  when  one  has  bought  and  paid  for  a  lot 
of  growing  timber,  and  same  has  been  con- 
veyed him,  with  the  i/rivllege  of  removal 
within  a  given  time,  the  contract  as  to  the 
removal  is  so  far  unilateral  that  the  purchas- 
er is  not  obligated  to  cut  and  remove  the 
timber.  If  be  falls  to  do  so  within  the  time, 
his  right  or  estate  therein  is  forfeited,  and 
Inures,  as  a  rule,  to  the  owner  of  the  land. 
We  have  so  held  in  two  cases  at  the  last 
term.  Hornthal  v.  Howcutt,  154  N.  C.  228. 
70  S.  E.  171;  Bateman  v.  Lumber  Co.,  154  N. 
C.  248,  70  S.  E.  474. 

[2,  3]  But  the  contract  in  question  here  is 
not  of  that  character.  Applying  to  it  the  ac- 
cepted rule  of  constructiou  ''that  the  intent 
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of  tbe  parties  as  embodied  in  the  entire  in- 
strument is  the  end  to  be  attained,  and  that 
each  and  every  part  mnst  be  giren  effect,  if 
this  can  be  done  by  any  fair  and  reasonable 
interpretation"  (Davis  v.  Frazier,  150  N.  C. 
451,  64  S.  E.  200),  a  perusal  of  this  entire  in- 
strument will  disclose  that,  while  it  begins 
by  reciting  ^450  as  the  consideration,  the 
controlling  stipulation  of  the  contract  pro- 
vides that  the  parties  plaintiff  were  to  cut 
and  deliver-  "said  timber*'  at  the  logbed,  and 
the  parties  defendant  were  to  pay  for  the 
same  the  sum  of  $4  per  thousand  **feet"; 
and  it  is  also  expressly  provided  that  the 
$450  first  referred  to  as  the  consideration 
was  only  an  advancement  on  the  contract 
price,  and  to  be  accounted  for  as  the  timber 
was  delivered.  The  contract  in  this  in- 
stance was  therefore  bilateral  in  its  obliga- 
tions, and  the  verdict  has  established  that 
there  was  a  breach  of  same  on  the  part  of 
defendant  giving  plaintiff  a  right  to  recover. 
[4]  On  the  issue  as  to  damages,  there  was 
testimony  from  plaintiff  tending  to  show  that 
he  had  bargained  tbe  pine  timber  at  a  less 
price  than  it  was  worth  by  itself,  because 
of  the  fact  that  he  had  sold  the  gum  with  it, 
and  this  last,  which  was  what  defendant  had 
failed  and  refused  to  receive,  was  not  by  it- 
self wprth  the  contract  price,  and  by  reason 
of  the  removal  of  defendant's  tramroad  was 
of  very  little  value.  There  was  testimony  on 
part  of  defendant  on  this  issue  in  contradic- 
tion of  that  of  plaintiff,  and  also  tending  to 
show  that  plaintiff's  damage  was  not  near 
so  much  as  he  claimed;  but  the  question  was 
submitted  to  the  jury  under  a  correct  charge, 
and  We  find  no  valid  reason  for  disturbing 
their  verdict.  After  laying  down  the  general 
rule  of  damages  and  giving  special  illustra- 
tion in  aid  of  its  application,  the  court  fur- 
ther said:  "That  will  explain  what  I  mean 
when  I  say  he  is  to  have  $4  per  thousand, 
less  the  value  of  the  timber  as  it  stood  upon 
the  ground,  whatever  you  may  find  that  to 
be,  and  less  whatever  you  find  from  the  ev- 
idence the  expense  would  be  to  deliver  to 
cut  and  deliver  it  to  the  tramroad,  the  place 
stipulated  in  the  contract  But  understand 
that  as  the  plaintiff  is  not  the  only  one  in- 
terested in  the  quantity  of  timber,  he  would 
be  entitled  to  only  half,  because  the  other 
half  is  not  his,  and  he  would  not  be  entitled 
to  recover  for  that  Something  has  be^i 
said  about  the  character  of  the  tiniber.  I 
charge  you  that  such  timber  as  was  not  of 
any  use,  of  no  value,  would  not  be  in  the 
contemplation  of  the  parties  to  the  contract, 
and  would  not  be  included  in  the  description 
of  'all  timber,'  and  yet  it  would  not  mean 
only  such  timber  as  was  first  quality  timber ; 
It  would  mean  such  timber  as  could  be  used 
and  sawed  up  and  put  into  boards  for  or- 
dinary purposes  for  which  gum  timber  can 
be  used  by  sawmill  men."    We  are  of  opinion, 


as  stated,  that  the  cause  has  been  fairly  and 
correctly   tried,   and  that  the  judgment  In 
plaintiffs  favor  should  be  affirmed. 
No  error. 

(156  N.  C.  232) 

BLECTROVA  CO.  et  al.  v.  SPRING 
GARDEN  INS.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  11, 

1911.) 

1.  Insurance   (5   139*)  —  Legalttt  —  Pttbltc 
Policy. 

Where  plaintiffs  placed  a  mechanical  piano 
in  a  house  of  ill  fame  to  induce  tbe  proprietress 
to  purchase  it  witbout  any  other  understanding, 
a  fire  poiicv  covering  the  piano  which  was  burn- 
ed in  the  house  could  not  be  defended  on  the 
ground  that  it  was  void  as  against  public  pol- 
icy, because  in  aid  of  an  agreement  between 
plaintiff  and  the  proprietress. 

[Ed.  Note.—For  other  cases,  see  Insurance, 
Dec.  Dig.  §  139.*] 

2.   INSUBANGE    (§    139*)  —  VAUDITT  —  PUBUO 

Policy— Remoteness  of  Effect. 

The  effect  upon  the  public  interest  of  a 
fire  policy  covering  a  piano  placed  in  a  house 
of  ill  fame  to  enable  the  proprietress  to  trr  it 
and  induce  her  to  purchase,  because  of  the  Ille- 
gal nature  of  the  house^  is  too  remote  to  make 
the  insurance  policy  void  as  against  public  pol- 
icy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dea  Dig.  §  139.*] 

3..  Contracts  <f  108*)— Legality— Co ntbactb 

Against  Public  Policy. 

A  contract  should  be  declared  void  as 
against  public  policy  only  when  it  clearly  ap- 
pears that  the  public  injury  is  direct  and  sub- 
stantial and  not  theoretical  or  problematical, 
and  should  not  be  declared  void  wnere  it  is  not 
directly  connected  with  the  illegal  act,  so  that 
plaintiffs  will  not  have  to  rely  thereon  to  en- 
force the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  498 ;    Dec.  Dig.  §  108*} 

Appeal  from  Superior  Court,  Lenoir  Coon- 
ty;    Peebles,  Judge. 

Action  by  the  Electrova  Company  and  an- 
other against  the  Spring  Garden  Insurance 
Company.  From  a  judgment  for  defendant 
after  vacating  a  verdict  for  plaintiffs,  plaln- 
tififs  appeal.  Reversed  and  remanded  for 
judgment  for  plaintiffs 

These  issues  were  submitted  to  the  jury: 

"First  Did  the  defendant  insure  the  piano 
of  the  plaintiffs  as  alleged  in  the  complaint? 
Answer:    Tee. 

"Second.  If  so,  what  sum,  If  any,  are 
plaintiffs  entitled  to  recover  of  the  defendant 
for  its  destruction  by  flre,  it  it  waa  destroy- 
ed?   Answer:   $248.75.    Destroyed  by  flre. 

"Third.  Was  the  piano  an  electric  one, 
played  by  putting  a  nickel  or  dime  in  the 
slot?    Answer:   Yes. 

"Fourth.  Was  said  piano  at  the  time  it 
was  burned  placed  by  plaintiffs  In  the  house 
of  a  woman  who  kept  a  house  of  ill  fame  for 
trial  with  a  view  of  selilng  the  same  to  the 
keeper  of  said  house,  and  with  the  knowl- 
edge that  said  house  was  a  house  of  ill  fame? 
Answer:   Yes;   the  day  before  the  fire. 
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'Fifth.  After  the  Are,  did  plaintiffs  take 
oat  of  the  piano  any  money  put  in  the  slot? 
Answer:  Yes. 
"Sixth.  If  so,  how  much?  Answer:  $1.25.** 
Upon  the  verdict  plaintiff  and  defendant 
moved  for  Judgment  The  court  rendered 
judgment  for  the  defendant  Plaintiffs  ex- 
cepted and  appealed. 

G.  v.  Oowper  and  J.  Paul  Frizzelle,  for  ap- 
pellants. Simmons  &  Ward,  Loftin  &  Daw- 
son, and  McLean,  Varser  &  McLean,  for  ap- 
pellee. 

BROWN,  J.  The  BSectrova  Company  is  a 
corporation  engaged  in  the  manufacture  and 
sale  of  a  piano  which  plays  tunes  oy  me- 
chanical means  when  a  nickel  is  inserted 
in  a  slot  On  August  11,  1909,  plaintiff's 
sales  agent,  Rackley,  placed  an  instrument 
in  a  house  of  ill  fame  in  Klnston  belonging 
to  Mabel  Page  for  trial,  with  the  view  to  sell 
it  to  her.  It  was  not  placed  there  to  be  op- 
erated for  plaintiffs,  but  only  with  the  pur- 
pose to  induce  the  proprietress  to  buy  it 
eventually.  About  6  p.  m.  on  April  12th  .the 
house  caught  fire,  and  the  piano  was  practi- 
cally destroyed  by  the  flames.  The  charred 
body  of  the  piano  was  opened,  and  the  agent 
Rackley  took  out  $1.25  in  nickels,  which  had 
been  put  in  the  slot  by  visitors  of  the  bouse. 
On  April  12,  1910,  in  the  town  of  Gre^ville, 
the  agent,  Rackley,  took  out  from  defendant's 
agent  there  a  ''floating  policy*'  insuring  all 
plaintiffs'  instruments  in  Greenville  and 
Klnston,  effective  after  12  o^clock  noon  that 
day. 

[1, 2]  The  defense  is  that  the  contract  of  in- 
surance between  plaintiffs  and  defendant  was 
void  because  the  piano  had  been  placed  in  a 
house  of  111  fame  with  a  view  to  selling  it  to 
the  proprietress.  It  is  urged  that  such  a 
transaction  bi  against  public  policy  to  such 
an^  extent  that  it  avoids  the  policy  of  insur- 
ance on  the  piano.  The  defense  has  the  mer- 
it of  novelty  at  least  But  we  think  it  must 
fall  for  two  reasons:  First  The  theory  of 
the  defense  is  that  the  piano  was  insured 
in  aid  and  furtherance  of  a  contract  or 
agreement  entered  into  between  the  plain- 
tiffs and  Mabel  Page,  which  was  against 
public  policy.  The  defendant  fails  to  es- 
tablish any  contract  or  agreement  of  any 
sort  between  the  plaintiffs  and  Page.  There 
was  no  contract  or  agreement  to  sell  the 
plana  It  was  placed  in  her  house  only  in 
the  hope  of  a  sale.  The  title  and  right  of 
I)08session  was  never  out  of  the  plaintiffs. 
Tbey  had  the  right  to  remove  it  at  any  mo- 
ment, and  by  legal  process,  if  necessary. 
Tbe  instrument  was  not  placed  in  the  house 
to  earn  nick^  for  plaintiffs,  although  Rack- 
ley  found  same  in  its  remains.  But,  if  it 
liad  been  placed  there  as  slot  machines  fre- 
quently are  placed  in  public  places  to  earn 
nick^s  for  the  owner,  the  plaintiffs  would 
not  have  thereby  forfeited  their  title  to  the 
property.     The   insurance   policy    was    not 


taken  out  in  aid  and  furtherance  of  a  con- 
tract and  agreement  entered  ii>to  between 
plaintiffs  and  Mabel  Page,  for  there  was  none 
entered  into,  moral  or  immoral.  The  rule  of 
law  which  the  defendant  invokes  applies  only 
to  executory  contracts  or  agreements  which 
are  to  be  performed  in  the  future,  and  not  to 
transactions  which  are  past  and  closed. 
Brown  v.  Kinsey,  81  N.  C.  245.  Second.  The 
effect  upon  the  public  interest  under  the 
facts  of  this  case  is  too  remote  entirely  to 
Justify  a  court  in  refusing  its  aid  to  plaintiffs 
to  enforce  the  payment  of  the  policy. 

[3]  The  reason  that  some  contracts  and 
agreements  are  declared  void  as  against  pub- 
lic policy  is  because  the  enforcemeut  of  them 
by  the  courts  would  have  a  direct  tendency 
to  injure  the  public  good.  The  law  does  not 
consider  the  advantage  or  interests  of  either 
party  to  the  contract  but  acts  only  from 
considerations  of  the  public  good.  Harrell  v. 
Watson,  63  N.  C.  454;  Brown  v.  Kinsey, 
supra;  Col  fins  v.  Blanten,  1  Smith,  Ldg. 
cases,  153.  It  has  been  said  by  learned 
Judges  and  text-writers  that  a  court  should 
declare  a  contract  void  as  against  public  pol- 
icy only  when  the  case  is  clear  and  free 
from  doubt  a^d  the  injury  to  the  public  is 
substantial,  and  not  theoretical  or  proble- 
matical. Navigation  Co.  v.  Dumas,  181  Fed. 
782,  104  C.  C.  A.  041;  Cox  v.  Hughes.  10 
Cal.  App.  553,  102  Pac.  056.  Where  the  con- 
tract or  agreement  sought  to  be  enforced  has 
no  direct  connection  with  the  illegal  act  but 
is  collateral  to  it,  then  the  contract  is  not 
tainted  or  affected  by  the  illegal  act  The 
principle  of  law  is  thus  stated  by  Chief 
Justice  Marshall:  '*Wlhere  a  contract  grows 
immediately  out  of  and  is  connected  with 
an  illegal  or  immoral  act  a  court  of  Justice 
will  not  lend  its  aid  to  enforce  it*'  "But  if 
the  promise  be  entirely  disconnected  with  the 
illegal  act  and  is  founded  on  a  new  consid- 
eration, it  is  not  affected  by  the  act,  al- 
though it  was  known  to  the  party  to  whom 
the  promise  was  made,  and  although  he  was 
the  contriver  and  conductor  of  the  illegal 
act**  Again,  the  Chief  Justice  expresses  the 
same  principle  in  simpler  language,  when  he 
says:  "A  new  contract  founded  on  a  new 
consideration,  although  in  relation  to  prop- 
erty respecting  which  there  had  been  unlaw- 
ful transactions  between  the  parties,  is  not 
itself  unlawful.*'  Armstrong  v.  Toler,  24 
U.  S.  (11  Wheat)  25S»  6  L.  Ed.  468.  Where 
the  connection  between  the  illegal  act  and  the 
agreement  sought  to  be  enforced  is  not  di- 
rect but  remote,  the  latter  will  be  upheld. 
The  decision  of  this  court  in  McKesson  v. 
Jones,  66  N.  C.  264,  is  founded  in  the  prin- 
ciples laid  down  by  Chief  Justice  Marshall, 
and  recognized  in  the  English  courts  by  Mel- 
lish,  L.  J.,  in  Taylor  v.  Bowen,  1  Q.  B.  D. 
291.  This  was  an  action  on  a  note  given  for 
the  rent  of  land  leased  for  the  purpose  of 
raising  food  for  laborers  in  the  employ  of 
the  Confederate  government    In  the  opinion 
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Mr.  Justice  Rodman  says:  "In  the  present 
case  the  aid  given  the  Rebellion  was  much 
more  Indirect  It  was,  at  best,  two  steps 
further  off.  It  was  not  a  sale  of  military 
materials,  nor  even  a  sale  of  provisions  to 
laborers  making  material,  but  a  lease  of  land 
upon  which  provisions  might  be  raised, 
which  might  be  applied  to  feed  laborers  en- 
gaged in  an  unlawful  occupation.'*  Again, 
we  read  from  the  same  case:  *lt  Is  possible 
to  foresee  and  calculate  the  direct  conse- 
quences of  an  act.  If  we  attempt  to  follow 
it  out  Into  its  direct  and  more  remote  con- 
sequences, our  reasoning  becomes  soon  un- 
certain, and  after  a  few  steps  altogether 
unsatisfactory.  When  we  confine  ourselves 
to  direct  consequences,  we  feel  that  we  are 
treading  on  tolerably  firm  ground;  but,  if 
we  go  further,  there  is  no  telling  into  what 
calculations  of  remote  and  merely  possible 
consequences  we  may  not  be  compelled  to 
plunge."  In  Powell  v.  Smith,  66  N.  C.  401, 
this  court  held  that  where  a  principal  and 
surety  gave  a  note  for  a  consideration 
against  public  policy,  and  the  surety  paid 
same  at  the  request  of  the  principal,  the 
principal  giving  a  new  note  to  the  surety, 
the  latter  note  could  be  collected.  In  Poin- 
dexter  v..  Davis,  67  N.  C.  114,  Reade,  J.,  says: 
"The  facts  in  this  case  are  that  the  county 
had  contracted  a  debt  to  equip  soldiers  in 
the  Confederate  service,  and  then  contract- 
ed this  debt  to  pay  that  off.  The  first  trans- 
action was  clearly  in  aid  of  the  Rebellion, 
and  for  that  reason  illegal.  But  how  did  it 
aid    the   Rebellion    to    pay   that    debt    off? 

♦  ♦  ♦  The  argument  is  a  refinement,  and 
the  illegality  too  remote."  The  true  test  of 
the  illegality  of  a  contract  is  thus  stated 
by  this  court  In  State  v.  Bevers,  86  N.  C. 
595.  '"The  principle  upon  which  the  courts 
refuse  their  aid  in  such  cases  is  this:  No 
court  will  lend  assistance  to  one  who  founds 
his   cause    of    action   upon   an    Illegal    act. 

♦  ♦  ♦  But  to  put  this  principle  Into  op- 
eration in  any  particular  case  it  must  ap- 
pear that  the  very  party  who  is  seeking  aid 
from  the  court  participated  in  the  unlawful 
purpose.  Indeed,  It  is  said  that  the  very  test 
of  its  application  is  whether  the  plaintiff  can 
establish  his  case  otherwise  than  through  the 
medium  of  an  illegal  transaction,  to  which 
he  was  himself  a  party.*'  It  has  been  also 
held  by  other  jurisdictions  that,  if  the  plain- 
tiff does  not  require  the  aid  of  an  illegal 
transaction  to  establish  his  claim,  he  may 
recover.  In  re  Bunch  Co.  (D.  C.)  180  Fed. 
519,  and  cases  cited;  Fruit  Association  y. 
Stelling,  141  Cal.  713,  75  Pac.  320. 

There  are  cases  which  hold  that,  If  this 
piano  had  been  sold  to  Mabel  Page  to  en- 
able her  to  better  carry  on  and  conduct  a 
house  of  ill  fame,  the  seller  could  not  re- 
cover In  an  action  for  the  purchase  price. 


Fur.  Co.  V.  Van  Alstelne,  22  Wash.  670,  62 
Pac.  145,  51  L.  R.  A.  889,  79  Am.  St  Rep. 
960;  Reed  v.  Brewer,  90  Tex.  148,  37  S.  W. 
418.  Those  cases  are  founded  upon  the 
principle  we  have  adverted  to,  that  the 
plaintiff  could  not  make  out  his  case  without 
resorting  to  and  putting  in  evidence  an  il- 
legal transaction.  But  nowhere  can  there  be 
found  a  case,  so  far  as  we  are  advised,  which 
holds  that,  if  Mabel  Page  had  purchased 
the  piano,  she  could  not  have  lawfully  in- 
sured it,  and  recovered  the  insurance  had 
it  been  destroyed  by  fire.  It  Is  very  generally 
held  to  be  vicious  and  In  some  states  it  is 
made  a  crime  for  the  owner  of  a  house  to 
lease  it  for  immoral  purposes.  Yet  it  has 
never  been  held  that,  if  the  house  so  leased 
Is  insured  and  destroyed  by  fire,  the  owner 
cannot  recover  on  his  policy.  There  Is  no 
direct  connection  between  the  immoral  or 
unlawful  act  of  leasing,  and  the  lawful  and 
(so  far  as  the  public  is  concerned)  harmless 
act  of  insuring.  The  evil  effect  upon  the 
public  interests  is  entirely  too  remote  and 
problematical  to  avoid  the  lawful  contract 
of  insurance.  Fire  insurance  contracts  are 
recognized  by  the  law^s  of  all  civilized  na- 
tions. They  aire  based  upon  a  cash  consid- 
eration, and  from  their  very  character  can- 
not have  an  immoral  tendency.  They  are 
not  entered  into  to  promote  vice,  but  solely 
to  secure  the  owner  of  property  against  loss. 
The  contract  sued  on  is  based  upon  a  new 
and  cash  consideration,  and  not  upon  an 
immoral  one.  Neither  do  plaintiffs  have  to 
resort  to  an  immoral  or  illegal  transaction 
to  make  out  their  cause  of  action.  How  the 
taking  out  of  this  floating  policy  upon  all 
their  pianos  in  Kinston  and  Greenville  could 
in  any  way  aid  and  abet  the  sale  of  one  of 
the  pianos  so  insured  to  Mabel  Page  is  dif- 
ficult to  see.  She  could  derive  no  benefit 
from  the  insurance,  and  it  was  therefore 
no  inducement  for  her  to  purchase.  The 
moment  the  piano  became  her  property  it 
lost  the  protection  of  the  plaintiff's  floating 
palicy,  and  was  no  longer  insured.  No 
public  interest  is  involved,  much  less  injured, 
by  the  enforcement  of  this  contract.  And  we 
think  what  is  said  by  the  Supreme  Court  of 
California  in  the  case  cited  may  well  apply 
to  this:  "Parties  should  be  careful  about 
making  contracts,  but,  when  once  made,  the 
courts  will  not  relieve  them  for  light  or  trivi-. 
al  reasons.  Public  policy  is  better  served 
by  leaving  the  parties  and  their  rights  to  be 
measured  by  the  terms  of  their  contract" 

Upon  the  issues  as  answered  by  the  jury 
the  plaintiff,  the  EUectrova  Company,  is 
entitled  to  judgment  for  $248.75,  interest 
and  costs.  Let  the  cause  be  remanded,  with 
instructions  to  the  superior  court  of  Lenoir 
county  to  enter  judgment  accordingly. 

Reversed. 
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.  PARK  T.  EXUM  et  aL 

(Sapreme  Court  of  North  Carolina.     Oct.  11, 

1911.) 

1.  Bills  and   Notes  (§  327*)  — Bona  Fide 
PuBCHASEB— Holder  in  Due  Course. 

To  make  one  a  holder  in  due  course  of  a 
negotiable  instrument,  under  the  negotiable  in- 
struments  act  (Revisal  1905,  §  2208),  the  in- 
strument must  be  regular  on  its  face,  and  the 
holder  must  have  acquired  title  in  good  faith, 
and  for  value  before  maturity,  and  without 
knowledge  of  fraud  or  other  impeaching  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $  792 ;   Dec  Dig.  S  327.*] 

2.  Bills  and  Notes  (8  496*)  —  Negotiabls 
Instruments— Holder  in  Dub  Course. 

Except  in  case  of  instruments  payable  to 
bearer,  to  make  one  a  holder  in  due  course  of 
a  negotiable  instrument,  the  burden  is  upon  him 
to  prove  indorsement  to  him,  if  it  be  denied. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1669-1674;  Dec.  Dig.  § 
496.*] 

8.  Trial  (S  140*)— Province  of  Jury— Cred- 
ibility. 

When  proof  is  required  to  establish  an  is- 
sue, the  credibility  of  the  evidence  is  for  the 
jury^  and  not  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Triai,  Cent. 
Dig.  §§  334,  335;    Dec.  Dig.  §  140.*] 

4.  Trial  (§  29*)— Remarks  of  Judge. 

Where  the  question  was  in  issue,  !n  an  in- 
dorser's  action  on  a  negotiable  nute,  waetLc-r 
the  note  was  indorsed  to  plaintiff,  and  whetlier 
he  was  the  holder  in  due  course,  it  was  error 
for  the  judge  to  remark,  in  the  jury's  hearing, 
that  he  would  not  allow  a  verdict  for  defendant 
to  stand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  80-84 :    Dec.  Dig.  i  29.*1 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Justice,  Judge. 

Action  by  Howard  C.  Park  against  W.  P. 
Exum,  Jr.,  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed,  and 
new  trial  ordered. 

Plaintiff  sued,  claiming  to  be  indorsee  for 
value  and  holder  In  due  course  of  a  negotia- 
ble note  for  $500,  given  by  defendants  to 
McLaughlin  Bros,  in  part  obligation  for  pur- 
chase price  of  a  stallion.  The  deposition  of 
plaintiff  was  introduced,  containing  full  and 
direct  statement  that  plaintiff  bought  the 
note  for  full  value,  and  same  was  duly  in- 
dorsed to  him  by  the  payees  before  maturi- 
ty, and  without  notice  of  any  fraud  or  oth- 
er infirmity  affecting  its  validity.  The  in- 
dorsement was  denied  in  the  pleadings,  and 
there  were  also  allegations,  on  the  part  of 
defendants,  to  the  effect  that  there  was  a 
breach  of  warranty  on  the  part  of  McLaugh- 
lin Bros,  in  the  sale;  and,  further,  that  the 
sale  was  procured  by  false  and  fraudulent 
representations  on  the  part  of  the  said  ven- 
dors, to  defendants'  damage.  The  jury  hav- 
ing been  Impaneled  and  evidence  offered,  at 
the  close  of  the  testimony,  the  court  intimat- 
ed that  he  would  charge  the  jury  that  if 


they  found  the  facts  to  be  as  testified  In 
the  deposition  the  plaintiff  could  recover,  to 
which  defendants  then  and  there  excepted. 
Counsel  for  defendants  then  stated  to  the 
court  "that  they  took  the  position  that  there 
was  sulScient  evidence  fo  be  found  in  the 
testimony  to  go  to  the  jury  on  the  question 
as  to  whether  the  jury  believed  the  evidence 
of  the  plaintiff  in  the  action.  The  court  stat- 
ed he  would  not  allow  a  verdict  to  stand  in 
favor  of  the  defendants,"  this  statement  be- 
ing made  in  the  hearing  of  the  jury,  and  de- 
fendants excepted.  There  was  verdict  for 
plaintiff  for  full  amount  of  the  note  and  in- 
terest, judgment  according  to  verdict,  and 
defendants  excepted  and  appealed,  alleging 
errors. 

G.  V.  Cowper  and  T.  C.  Wooten,  for  ap- 
pellants. McLean,  Varser  &  McLean  and 
Loftin  A  Dawson,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1-3]  Our  statute  on  negotiable  in- 
struments (Revisal  1905,  §  2208),  as  applied 
and  construed  in  several  recent  decisions  of 
the  court,  is  to  the  effect  that,  in  order  to 
establish  the  position  of  holder  indue  course, 
when  required  to  shut  off  counterclaims  and 
defenses  otherwise  available,  it  must  be 
shown  that  the  Instrument  is  complete  and 
regular  on  Its  face,  and  that  title  thereto 
was  acquired  In  good  faith,  and  for  value 
before  maturity,  and  without  knowledge  or 
notice  of  fraud  or  other  impeaching  circum- 
stance; and,  except  in  case  of  instruments 
payable  to  bearer,  when  the  indorsement  is 
denied,  the  same  must  be  proved.  Myers 
V.  Petty,  153  N.  C.  4G2,  69  S.  E.  417;  Mayers 
V.  McRimmon,  140  N.  C.  640,  53  S.  E.  447, 
111  Am.  St.  Rep.  879;  Tyson  v.  Joyner,  139 
N.  C.  69,  51  S.  E.  803.  In  the  present  case 
there  was  allegation,  with  evidence  on  the 
part  of  defendants,  tending  to  show  that  there 
was  a  breach  of  warranty,  in  the  sale  on 
the  part  of  these  vendors.  On  a  perusal  of 
the  entire  testimony,  we  think  there  was 
evidence,  tending  to  show  fraud  and  deceit 
on  their  part,  inducing  the  sale  and  causing 
damage,  under  the  principles  stated  in  My- 
ers V.  Petty,  supra;  Whitehurst  r.  Insurance 
Company,  149  N.  C.  273,  62  S.  Bj  1067;  May 
V.  Loom  is,  140  N.  C.  350,  52  S.  E.  728,  and 
cases  of  like  Import.  The  Instrument,  too, 
was  payable  to  order,  and  the  indorsement 
was  denied  in  the  pleadings,  thus  putting  on 
plaintiff,  in  order  to  shut  off  the  defenses 
arising  on  the  testimony,  the  burden  of  show- 
ing that  Ihe  instrument  had  been  indorsed, 
and  that  he  was  otherwise  a  holder  in  due 
course.  True  the  deposition  of  plaintiff,  in- 
troduced on  the  trial,  contains  full  and  di- 
rect statement  tending. to  show  that  plaintiff 
was  indorsee  for  value,  before  maturity,  and 
in  all  respects  a  holder  of  the  note  in  due 
course,  and  it  may  be  that  his  honor  was 
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right  In  Intfmatlng  tbat  he  would  charge  the 
jury  "that  if  they  found  the  facts  to  be  as 
testified  to  in  the  deposition  there  should  be 
a  verdict  in  plaintifTs  favor;  but  In  this  and 
every  other  case,  when  proof  is  required  to 
establish  a  determinative  issue,  the  credibili- 
ty of  the  evidence  is  for  the  Jury,  and  they 
must  be  allowed  to  consider  and  pass  upon 
it  themselves.  We  have  so  held  in  a  case 
on  this  very  subject  (Bank  v.  Fountain,  148 
N.  0.  590,  62  S.  B.  738),  and  a  new  trial  was 
granted  in  that  ca*6e,  because  the  court  er- 
roneously invaded  the  province  of  the  Jury 
by  telling  them  that  the  prima  facie  case  of 
plaintiff  had  been  restored  by  the  uncontra- 
dicted evidence  of  the  president  of  the  bank, 
etc.  The  opinion  in  question  quotes  with 
approval  from  Bank  v.  Iron  Works,  159 
Ubm&  158,  34  N.  E.  93,  as  follows:  "In  an 
action  on  a  promissory  note,  which  was  de- 
fended on  the  ground  that  the  note  had  been 
fraudulently  put  into  circulation  by  the  P. 
L.  Co.,  a  Massachusetts  corporation,  organ- 
ized for  the  purpose  of  'doing  a  brokerage 
business  in  commercial  paper,  stocks/  bonds, 
and  other  property,'  from  whom  the  plain- 
tiff company  acquired  it,  the  plaintiff's  of- 
ficers testified  that  the  note  was  taken  by 
them  in  good  faith  and  for  value  before 
maturity,  and  the  defendant  introduced  no 
testimony  to  contradict  these  officers.  Held, 
that  the  defendant  was  entitled,  neverthe- 
less, to  go  to  the  Jury  on  the  question  wheth- 
er the  plaintiff  took  the  note  for  value  and 
without  notice  of  fraud.'* 

[4,61  Under  the  conditions  stated,  there- 
fore, with  the  controlling  Issue  to  be  deter- 
mined, and  involving  the  credibility  of  plain- 
tiff's testimony  tending  to  establish  it,  his 
honor  had  no  right  to  say,  in  the  hearing  of 
the  Jury,  "that  he  would  not  allow  a  ver- 
dict to  stand  in  favor  of  defendants."  The 
court  has  been  always  swift  to  enforce  obe- 
dience to  our  law,  which  forbids  a  presiding 
Judge  to  express  an  opinion  on  the  disputed 
facts  of  a  trial,  and  under  numerous  deci- 
sions, construing  the  statute,  we  must  hold 
this  remark  of  his  honor,  in  the  presence  of 
the  Jury  and  before  verdict,  to  be  reversible 
error.  State  v.  Railroad,  149  N.  C.  508,  62 
S.  B.  1088;  Withers  v.  Lane,  144  N.  C.  184, 
56  S.  B.  855;  State  v.  Dixon,  75  N.  C.  275; 
Nash  V.  Morton,  48  N.  0.  8.  The  expression 
objected  to  was  undoubtedly  an  inadvert- 
ence. From  a  long,  intimate,  and  much 
valued  association  with  his  honor,  when  we 
were  at  the  bar  together,  and  from  observa- 
tion of  his  work  as  a  Judicial  officer,  the 
writer  knows  of  a  certainty  that  tdere  is  no 
man  or  Judge  who  places  higher  estimate  on 
the  value  of  the  trial  by  Jury,  or  holds  deep- 
er conviction  that  it  should  now  and  always 
be  preserved  In  its  fullest  integrity.  For  the 
error  indicated,  defendant  is  entitled  to  a 
new  trial,  and  It  is  so  ordered. 

New  trial. 


Ez  parte  HINSON. 


(156  N.  C.  2S0) 


(Supreme  Court  of  North   Carolina.     Oct  11* 

1911.) 

1.  CanfiNAL  Law  (f  982*)-^Judgment— Sus- 
pension. 

A  judgment  Is  valid  where  the  judge  sus- 
pended judgment,  and  afterwards  passed  sen- 
tence pursuant  to  its  terms. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  C^nt  Dig.  U  2500,  2501;    Dec  Dig.  f 

2.  Cbiminal  Law  (S  982*)— Judombnt^Timk 
OF  Sentence— Sentence  in  Future. 

A  judgment,  sentence  under  which  begins 
at  some  future  time,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  H  2500,  2601;    Dec   Dig.  | 

3.  Cbiminal  Law  (|  982*)— Suspending  Sen- 
tence. 

Where  the  judgment  of  conviction  was  that 
"defendant  be  imprisoned  in  the  county  jail  for 
eight  months,*'  the  fact  tbat  the  judge  told  ac- 
cused that,  if  she  would  leave  the  county  and 
not  return,  she  would  not  be  imprisoned,  and  di- 
rected the  clerk  verbally  not  to  issue  capias  for 
15  days  after  adjournment  of  court,  did  not 
make  the  sentence  one  of  banishment,  or  prevent 
accused  from  being  imprisoned  upon  the  capias- 
issued  16  days  after  adjournment  upon  her  re- 
turn to  the  county,  after  having  remained  out 
of  it  for  8  months. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2500,  2501;  Dec.  Dig.  | 
982.«] 

In  the  matter  of  the  petition  of  Leo  Hln- 
son,  alias  Mrs.  Ernest  Rochelle,  for  habeas 
corpus.  On  certiorari  to  review  a  judgment 
denying  the  writ    Judgment  atlirmed. 

W.  S.  O'B.  Robinson,  Geo.  E.  Hood,  and 
R.  M.  Robinson,  for  petitioner.  The  Attor- 
ney General,  opposed. 

CLARK,  O.  J.  This  is  a  certiorari  in  lien 
of  an  appeal  to  review  a  judgment  denying^ 
the  discharge  of  the  petitioner  on  habeas 
corpus.  In  re  Holley,  154  N.  C.  163,  09  S.  B. 
872.  At  August  term  of  Wayne,  1910,  the 
petitioner  was  convicted  of  retailing  spiritu- 
ous liquors.  The  entry  on  the  docket  is 
simply:  *' Judgment  of  the  court  that  the 
defendant  be  imprisoned  in  the  county  jail 
for  eight  (8)  mouths."  The  judge  below,  in 
this  proceeding  finds  that  the  trial  judge 
said  to  the  defoidant  that,  if  she  would 
leave  the  county  of  Wayne  and  not  return^ 
she  would  not  be  compelled  to  serve  the- sen- 
tence of  imprisonment,  and  directed  the  clerk 
of  the  court  verbally  not  to  issue  capias  te 
carry  into  effect  the  judgment  pronounced 
until  15  days  after  the  adjournment  of  the 
court  Within  that  time  the  petitioner  left 
the  county  of  Wayne,  and  took  up  her  abode 
in  the  adjoining  county  of  Wilson,  where  she 
abided  until  after  the  expiration  of  the 
eight  months,  when  she  returned  to  Wayne. 
Thereupon  she  was  taken  in  arrest  upon  the 
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capias  Issued  by  tbe  clerk  as  directed  by  the 
trial  judge  15  days  after  the  adjournment 
of  said  court,  and  was  Imprisoned  In  the 
county  jail  in  execution  of  the  judgment 
above  set  out  The  petitioner  being  in  jail 
under  a  judgment  of  the  court,  his  honor 
properly  refused  to  discharge  her. 

[1]  If  the  judge  had  suspended  judgment 
and  afterwards  In  accordance  with  the  terms 
thereof  had  passed  sentence,  it  would  have 
been  valid.  State  v.  Hilton,  151  N.  a  687, 
66  S.  £.  lOlL 

[2]  The  judge  might  in  his  discretion  have 
passed  judgment  to  begin  at  some  future 
time  (State  v.  Hamby,  126  N.  C.  1066,  35  S. 
E.  614),  as,  for  Instance,  to  begin  15  days 
after  the  adjournment  of  the  court  But 
he  did  neither  of  these  things.    He  did  less. 

[3]  He  rendered  an  absolute  judgment  of 
imprisonment  and  simply  directed  the  clerk 
not  to  issue  capias  thereon  for  15  days. 
This  was  in  his  discretion.  This  Is  some- 
times done  to  give  the  defendant  time  to  go 
home  and  arrange  his  affairs.  In  this  case 
the'  kind-hearted  judge,  doubtless  on  account 
of  the  sex  of  the  defendant,  purposely  gave 
her  an  opportunity  to  avoid  execution  of  her 
sentence.  In  State  v.  Hatley,  110  N.  O. 
522,  14  S.  B.  751,  the  court  said  that  "such 
course  is  not  Infrequent,  and,  though  dictated 
by  the  best  Intentions  to  benefit  the  public, 
as  well  as  offenders,  is  not  to  be  commend- 
ed," adding  that  the  court  had  no  power  to 
pass  a  sentence  of  banishment,  and  that  the 
judgment  of  the  court  could  not  be  fairly 
BO  construed,  and  that,  if  the  defendant  re- 
turned after  the  time  specified,  capias  should 
be  issued  to  execute  the  judgment  The 
judgment  of  the  court  herein  is  unequivocal. 
The  opportunity  which  the  withholding  of 
the  capias  afforded  the  defendant  to  escape 
was  not  a  decree  of  banishment.  There 
was  nothing  requiring  her  to  leave.  If  she 
left,  it  was  of  her  own  free  will  and  accord, 
and  was  legally  a  flight  from  justice.  The 
defendant  cannot  plead  her  own  wrong  in 
leaving  the  jurisdiction  of  the  court  by  her 
own  voluntary  act  as  a  protection  against  a 
legal  sentence. 

The  distinguished  counsel  who  represent- 
ed the  defendant  attempted  to  distinguish 
this  case  from  State  v.  Hatley,  supra,  on  the 
ground  that  in  this  case  the  defendant  re- 
mained in  the  adjoining  county  for  the  full 
eight  months  of  the  sentence.  There  Is  no 
statute  of  limitations  In  such  c^se.  The  po- 
sition of  counsel  could  be  sustained  only  on 
the  ground  that  eight  months  sojourn  in  an- 
other coun1;y  is  the  equivalent  of  eight 
months  imprisonment  in  the  county  jail  of 
Wayne.  His  loyalty  to  his  home  is  like  that 
of  "the  Argive,  who,  in  dying,  remembers 
sweet  Argos."t  His  position,  if  submitted 
as  a  proposition  of  fact  to  a  Wayne  county 


jury,  might  possibly  not  be  altogether  hope- 
less, but  we  cannot  sustain  it  as  a  proposi- 
tion of  law. 
The  judgment  is  affirmed* 

066  N.  C.  240 

WELLS  T.  WELLS  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  11, 

1911.) 

1,  Descent  and  Distribution  (§  57*)— Psa- 
SONS  Entitled— Parents— Mother. 

Where,  besides  his  widow,  intestate's  moth- 
er and  several  brothers  and  sisters  survived 
him,  the  mother,  being  the  next  of  kin,  was, 
under  Revisal  1905,  S  132,  subsec.  3,  providing 
that,  if  there  be  no  children  or  legal  representa- 
tives of  a  deceased  child,  one-half  of  the  estate 
shall  be  allotted  to  the  widow  and  the  residue 
distributed  among  the  next  of  kin,  entitled  to 
one-half  of  t^e  personal  estate,  despite  subsec- 
tion 6,  providing  that  if  after  ^the  death  of  the 
father  In  the  lifetime  of  the  mother  any  child 
shall  die  Intestate,  without  wife  or  children, 
that  every  brother  and  sister  shall  have  an 
equal  share  with  the  mother,  for  in  this  case  in- 
testate left  a  widow. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  S§  145,  159 ;   Dec.  Dig. 

2.  Statutes  (f  176*)— Constbuctiow  — Pow- 
ers OF  Court. 

Where  a  statute  is  plain,  It  is  the  duty  of 
the  court  to  observe  it  as  written,  regardless  of 
the  reasons  of  its  passage. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  f  255;  Dec.  Dig.  §  176.*] 

Hoke,  J.,  dissents. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Ward,  Judge. 

Action  by  Kate  M.  Wells  against  Julia  F. 
Wells  and  others  for  distribution  of  the  es- 
tate of  W.  D.  Wells,  deceased.  From  judg- 
ment of  .the  derk  distributing  one-half  of 
the  personal  estate  to  Julia  F.  Wells,  the 
other  defendants  appealed  to  the  superior 
court,  wherein  that  judgment  was  reversed, 
and  defendant  Julia  F.  Wells  appeal&  Judg- 
ment overruling  the  clerk  reversed. 

Aycock  &  Winston,  Geo.  R.  Ward,  and 
Stevens,  Beasley  &  Weeks,  for  appellant  D. 
Lb  Ward,  for  appellee. 

CLARK,  C.  J.  W.  D.  Wells,  deceased,  left 
surviving  him  a  widow,  who,  it  is  admitted, 
is  entitled  to  half  of  the  persoual  estate,  and 
his  mother,  who  claims  to  be  entitled  to  the 
other  half  of  the  personal  estate,  also  two 
sisters  and  a  brother,  who  claim  that  they 
are  entitled  to  share  equally  with  the  mother 
in  that  half  of  the  estate ;  that  is,  they  con- 
tend that  the  mother,  the  brother,  and  the 
two  sisters  is  entitled,  each,  to  one-eighth. 

[1]  The 'distribution  of  the  personal  estate 
of  an  intestate  is  entirely  statutory.  Rev. 
1905,  t  132  (3),  provides:  "If  there  be  no 
child  nor  legal  representative  of  a  deceased 
child,  then  half  of  the  estate  shall  be  allot- 
ted to  the  widow,  and  the  residue  be  dis- 
tributed to  every  of  the  next  of  kin  of  the 
Intestate,  who  are  in  equal  degree,  and  to 
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those  who  legally  represent  them."  This 
language  is  so  explicit  that  it  should  leave 
no  room  for  doubt.  The  next  of  kin  of  the 
intestate  in  this  ease  is  his  mother.  His 
brother  and  sisters  are  one  degree  farther 
removed.  It  follows,  therefore,  that  the 
mother  is  entitled  to  half  of  the  personalty. 
The  brother  and  sisters  rely  upon  Rev.  § 
132,  subsec.  6:  '*If,  after  the  death  of  the 
father  and  in  the  lifetime  of  the  mother, 
any  of  his  children  shall  die  intestate,  with- 
out wife  or  children,  every  brother  or  sister, 
and  the  representatives  of  them,  shall  have 
an  equal  share  with  the  mother  of  the  de- 
ceased child."  But  this  case  does  not  come 
within  that  section  for  the  Intestate  left  a 
widow.  It  does  come  within  the  state  of 
facts  provided  in  subsection  3,  above  quoted. 
It  may  be  asked  why  the  Legislature  gives 
the  mother  only  a  child's  share  when  the 
intestate  leaves  no  widow,  and  gives  her  as 
next  of  kin  half  of  the  personalty  if  the 
intestate  leaves  a  widow.  Such  is  the  plain 
letter  of  the  law,  and  we  do  not  have  to 
supply  reasons  for  legislative  action.  But 
it  may  be  surmised  that  the  difference  is 
due  to  this:  That,  when  the  Intestate  leaves 
no  wife  or  children,  the  entire  estate  is  to 
be  divided,  and  therefore  the  children  share 
in  it;  whereas,  when  the  intestate  leaves  a 
widow,  there  is  only  half  the  estate  left,  and 
the  statute  gives  that  to  all  who  are  the  next 
of  kin  "In  an  equal  degn'^e."  Another  rea- 
son for  subsection  6  is  that,  under  Rev.  sub- 
sec.  5,  formerly  on  the  death  of  the  intestate 
without  leaving  widow  or  children,  the  en- 
tire personalty  would  have  gone  to  the  father 
as  the  next  of  kin  because  ex  Jure  mariti  he 
would  take  his  wife*s  share.  Subsection  6, 
carrying  out  the  same  idea,  provided  tbat  in 
case  of  the  death  of  the  son,  leaving  neither 
widow  nor  children,  the  personalty  should 
be  distributed  equally  between  the  children 
and  the  mother,  just  as  if  the  property  had 
gone  to  the  father  and  was  to  be  distributed 
as  his  personalty  under  Rev.  S  132,  subsec.  2. 

[2]  It  would  be  useless  to  cite  cases  from 
other  Jurisdictions  having  statutes  more  or 
less  similar  to  ours  or  reason  by  analogy 
from  decisions  on  a  somewhat  different  state 
of  facts.  As  already  said,  we  cannot  sur- 
mise as  to  the  reasons  for  the  statute. 
^\l]en,  as  here,  the  statute  is  plain,  it  is  the 
duty  of  the  court  to  observe  it  as  written. 
Lex  scripta  est  is  sufficient  for  us.  In  this 
case  we  have  not  the  state  of  facts  provided 
for  by  Rev.  §  132,  subsec  6,  and  we  do  have 
the  state  of  facts  provided  for  b^  Rev.  S  132, 
subsec.  3.  The  clerk,  therefore,  properly 
held  that  the  widow  is  entitled  to  one  half 
of  the  personalty  of  the  intestate,  and  that 
the  mother  of  the  deceased  as  "next  of  kin" 
is  entitled  to  the  other  half. 

The  Judgment  overruling  the  clerk  Is  re- 
versed. 

HOKE,  J.,  dissents. 


(166  N.  C.  255) 

SMITHFIBLD   IMPROVEMENT  C?0.   T. 
COLBY-BARDIN. 

(Supreme  Ck>art  of  North  Oarolina.     Oct  11 

1911.) 

1.  la17dl0rd  akd  tenant  (§  130*)  —  quiki 
Enjotment— Covenants  of  Landlord. 

The  law  without  any  express  stipulation 
in  the  lease  implies  a  covenant  of  quiet  enjoy- 
ment by  the  landlord,  and  the  covenant  extends 
to  water  and  sewer  connections  existing  at  the 
date  of  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.   §S   470-481;    Dec   Dig.   | 

2.  Landlobd  and  Tenant  (|§  125,  150*)— 
Obligation  of  Landlobd—Oblioation  to 
Repaib. 

At  common  law  a  landlord  is  under  no  ob-> 
ligation  to  his  tenant  to  keep  the  premises  in 
repair  in  the  absence  of  any  agreement  to  that 
effect^  nor  does  he  impliedly  covenant  that  the 
premises  shall  be  fit  for  the  purpose  for  which 
they  are  rented. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  441-443,  536-557;  Dec. 
Dig.  §§  125,  150.*] 

3.  Landlobd  and  Tenant  (§  192*)— Liabil- 
ity FOB  Rent. 

At  common  law  a  lease  for  years  of  a  boteU 
including  the  waterworks  and  connections  used 
to  supply  it  with  water,  creates  an  estate  for 
years  to  which  the  tenant  takes  title,  and  the 
tenant  must  pay  the  stipulated  rent  notwith- 
standing any  injury  to  the  waterworks  and  con- 
nections, in  the  absence  of  any  agreement  by  the 
landlord  to  keep  the  same  in  repair. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  777-786;  Dec.  Dig.  i 
192.*] 

Appeal  from  Superior  Court,  Johnston 
County;   Whedbee,  Judge. 

Summary  proceedings  in  ejectment  by  the 
Smithfield  Improvement  Company  against 
Mrs.  C^ley-Bardin.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

The  question  of  possession  was  not  at  is- 
sue as  defendant  had  surrendered  possession. 
At  the  close  of  the  evidence  the  court  in- 
structed the  jury  to  return  a  verdict  for  the 
plaintiff  for  $163.50,  $150  balance  due  as  rent 
and  $13.50  amount  due  for  pillows.  It  is  ad- 
mitted that  is  the  sum  due  plaintiff  by  de- 
fendant for  rent  and  towels.  The  defendant 
offered  certain  evidence  tending  to  estfi^ 
lish  a  counterclaim,  which  was  excluded,  and 
defendant  excepted. 

Abell  &  Ward,  for  appellant  F.  H.  Brooks, 
for  appellee. 

BROWN,  J.  Plaintiff  leased,  by  contract  In 
writing,  to  defendant  its  hotel.  Including  the 
waterworks  and  connections  used  exclusively 
to  supply  it  with  water.  This  proceeding 
was  brought  to  eject  defendant  and  recover 
balance  of  rent  due  plaintiff.  Defendant 
pleaded  a  counterclaim,  viz.,  that  under  the 
rental  contract  between  the  plaintiff  and  the 
defendant  the  plaintiff  rented  to  the  defend- 
ant the  waterworks  and  all  connections 
thereto  belonging.  It  was  the  duty  of  the 
plaintiff  to  keep  said  waterworks  and  con- 
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neetlons  in  proper  repair  and  in  good  condi- 
tion, so  tliat  a  supply  of  water  could  be  Iiad 
at  all  times  for  necessary  use  in  said  hotel; 
that  on  account  of  the  carelessness  and  neg- 
ligence of  the  plaintiff  in  not  keeping  said 
waterworks  and  connections  in  proper  re- 
pair and  in  good  condition,  thereby  cutting 
off  the  water  supply  necessary  for  use  in  the 
said  hotel,  and  in  the  failure  to  furnish  wa- 
ter necessary  for  the  same,  the  defendant 
faas  been  damaged.  The  defendant  offered 
evidence  tending  to  prove  that  the  water- 
works and  pipes  got  out  of  order  during  her 
tenancy,  t^t  plaintiff,  neglected  to  repair 
titiem,  and  that  defendant  was  damaged 
thereby.  His  honor  excluded  the  evidence 
upon  the  ground  that  it  was  defendant's  du- 
ty to  repair  the  waterworks  in  the  house 
during  her  tenancy,  and  not  plaintiff's. 

We  have  examined  the  written  lease  with 
care,  and  are  unable  to  tlnd  any  covenant  in 
it  by  which  the  landlord  binds  himself  to 
keep  the  property  or  the  waterworks  dur- 
ing the  lease  in  repair.  Whether  the  tenant 
obligated  himself  to  do  it  is  immaterial. 

[1]  Without  express  stipulation  in  a  lease, 
the  law  implies  a  covenant  of  quiet  enjoy- 
ment upon  the  part  of  the  landlord,  and,  if 
the  tenant  be  rightfully  evicted  by  another, 
he  may  recover  damages,  and  this  covenant 
extends  to  water  and  sewerage  connections 
existing  at  date  of  lease.  Huggins  v.  Wa- 
ters, 154  N.  C.  444,  70  S.  E.  842. 

[2]  Under  the  civil  law,  in  case  of  tenan- 
cies for  short  terms,  the  landlord  was  under 
Implied  obligation,  without  special  agreement, 
to  keep  the  premises  in  repair.  4  Kent, 
Com.  110;  Felton  v.  Cincinnati,  95  Fed.  336, 
37  C.  C-  A.  88;  Viterbo  v.  Friedlander,  120 
U.  S.  707,  7  Sup.  Ct.  962,  30  L.  Ed.  776.  But 
under  the  common  law  it  is  well  settled  that, 
in  the  absence  of  any  agreement  between  the 
parties,  the  landlord  was  under  no  obligation 
to  his  tenant  to  keep  the  demised  premises  in 
repair. 

[3]  The  common  law  considers  such  a  lease 
as  the  one  in  evidence  as  the  grant  of  an  es- 
tate for  years,  to  which  the  lessee  takes  ti- 
tle. The  lessee  is  bound  to  pay  the  stipulat- 
ed rent  notwithstan^ng  injury  by  flood,  fire, 
or  other  external  cause.  It  required  a  stat- 
ute of  the  state  to  relieve  the  lessee  where 
the  property  is  destroyed  by  fire.  By  the 
common  law  the  lessor  is  under  no  implied 
covenant  to  repair,  or  even  that  the  premises 
shall  be  fit  for  the  purpose  for  which  they 
are  rented.  3  Kent,  Com.  465;  Brown,  Leg. 
Max.  (3d  Ed.)  213,  214;  Fowler  v.  Bott,  6 
Mass.  63;  Doupe  v.  Genin,  45  N.  Y.  119,  6 
Am.  Rep.  47 ;  2  McAdam  on  Landlord  &  Ten. 
f  383;  1  Taylor  on  Landlord  &  Ten.  §  327; 
Viterbo  v.  Friedlander,  supra.  Chancellor 
Kent  states  the  distinction  between  the  civil 
and  common  law  as  follows:  '*The  Roman 
law  made  some  compensation  to  the  lessee 
for  the  shortness  of  his  five-year  lease,  for 


it  gave  him  a  claim  upon  the  lessor  for  reim- 
bursement for  his  reasonable  improvements. 
The  landlord  was  bound  to  repair,  and  the 
tenant  was  discharged  from  the  rent  if  he 
was  prevented  from  reaping  and  enjoying 
the  crops  by  an  extraordinary  and  unavoid- 
able calamity,  as  tempests,  fire,  or  enemies. 
In  these  respects  the  Roman  lessee  had  the 
advantage  of  the  English  tenant,  for,  if  there 
be  no  agreement  or  statute  applicable  to  the 
case,  the  English  landlord  is  not  bound  to 
repair,  or  to  allow  the  tenant  for  repairs 
made  without  his  authority;  and  the  tenant 
is  bound  to  pay  the  rent,  and  to  repair  at  his 
own  expense,  to  avoid  the  charge  of  permis- 
sive waste."  **The  rule  of  caveat  emptor 
applies  to  leases,"  says  the  Encyclopsedia, 
"and  the  landlord  is  not  even  under  an  im- 
plied obligation  to  remedy  defects  in  the  de- 
mised premises  existing  at  the  time  of  the 
demise.  It  follows,  therefore,  in  the  absence 
of  any  agreement  on  the  part  of  the  landlord 
to  repair,  a  tenant  cannot  recover  from  the 
landlord  the  cost  of  repairs  made  by  him," 
etc.  18  Am.  &  Eng.  p.  215.  In  regard  to 
waterworks,  it  has  been  held  in  New  York 
that,  when  water  pipes  are  arranged  for  an 
entire  building  occupied  by  different  tenants, 
it  is  the  duty  of  the  landlord  to  keep  the 
pipes  in  repair,  or  the  failure  to  repair  may 
amount  to  a  constructive  evlctment.  Bank 
V.  Newton,  76  N.  Y.  616.  But  the  Massachu- 
setts court  holds  that  a  landlord  is  under  no 
implied  obligation  to  keep  in  repair  water 
pipes  used  exclusively  in  carrying  water  to 
the  part  of  the  building  demised  to  the  ten- 
ant, and  therefore  is  not  liable  to  such  ten- 
ant for  leakage  from  such  pipes.  McKeon  v. 
Cutter,  156  Mass.  296,  31  N.  E.  389. 

Upon  a  review  of  the  record,  we  find  no  er- 
ror. 


(156  N.  c.  28») 

STEPHENS  V.  HICKS  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  11, 

1911.) 

1.  Mechanics'  Liens  (§  38*)— Right  to  Lien 
— "Laborebs." 

Under  Revisal  1905,  §  2016,  giving  labor- 
ers and  mechanics  a  lien  for  work  done  upon 
buildings,  a  laborer  or  mechanic  is  one  engaged 
in  manual  labor  or  onerous  work  with  nis 
hands,  and  so  one  superintending  the  erection 
of  a  building  is  not  entitled  to  a  lien  for  his 
services. 

[Bid.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  f  42;   Dec.  Dig.  S  38.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  3952-3968;    vol.  8.  p.  7700.] 

2.  Mechanics'    Liens    (§    36*)  — Right    to 
Liens— **Mechanic8." 

Under  Revisal  1905,  §  2016,  giving  me- 
chanics and  laborers  lien  for  work  done  upon 
buildings,  an  architect  who  furnished  plans 
and  specifications  for  a  building  is  not  enti- 
tled to  a  lien,  having  neither  performed  labor 
upon  it,  nor  being  a  **mecbanic" ;  the  term 
as   used    in    the    lien    laws   meaning  a    person 
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skilled  in   the  practical  use  of  tools  (citing  5 
words  and  Phrases,  p.  4457). 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  §  41;    Dec  Dig.  S  36.*] 

3.  Mechanics'  Liens  (S  86*)  — Right  to 
Liens—*  *  Matbbials.  '  * 

Plans  and  specifications  drawn  by  an  ar^ 
chitect  for  the  erection  of  a  buildine:  are  not 
"materials,"  within  the  purview  of  Revisal 
1005,  §  2016,  giving  a  mechanic's  lien  upon 
buildings  for  materials  furnished. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  §  41;    Dec  Dig.  S  36.*] 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4400-4413.] 

4.  Husband  and  Wife  (§  82*)— Disabilities 
or  CovEjjTUBE— Contracts. 

A  contract  made  before  the  passage  of  Acts 
1911,  c.  109,  providing  that  marri^  women 
shall  have  power  to  contract,  whereby  a  mar- 
ried woman  agreed  to  compensate  an  architect 
for  drawing  the  plans  and  specifications  and 
overseeing  the  construction  of  a  building,  is 
void. 

[Eld.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  i  324 ;    Dec  Dig.  }  82.*] 

5.  Constitutional  Law  (|  89*)— Right  of 
Free  Contract— -Statute  Validating  Void 
Contracts. 

A  statute  attempting  to  validate  the  void 
contracts  made  by  married  women  before  its 
passage  is  unconstitutional,  because  making  a 
new  contract  for  the  parties, 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  157 ;  Dec  Dig.  §  89.*] 

6.  Husband  and  Wife  (§  57*)— Wife's  Pow- 
EB  TO  Contract— Statutes — Construction 
—Retroactive  Operation. 

Acts  1911,  c.  109,  providing  that  married 
women  ''shall  be"  authorized  to  contract,  and 
that  the  act  "shall  be*'  in  force  from  and  after 
its  ratification,  is  wholly  prospective  in  its 
terms,  but  even  were  the  language  doubtful  it 
should  be  construed  as  prospective; 

[Rd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  274 ;   Dec.  Dig.  f  57.*] 

Appeal  from  Superior  Court,  New  Hano^ 
Ter  County;    Peebles,  Judge. 

Action  by  B.  H.  Stephens  against  Sallle 
M.  S.  Hicks  and  husband.  From  a  Judgment 
sustaining  a  demurrer  to  his  complaint, 
plaintiff  appeals.    Affirmed. 

Kenan  &  Stacy,  for  appellant  Rountree 
&  Carr,  for  appellees. 

WALKER,  J.  This  action  Is  brought  by 
the  plaintiff,  an  architect,  against  the  de- 
fendants. Mrs.  Sallle  M.  S.  Hiclos  and  her 
husband,  to  recover  of  the  feme  defendant 
damages  alleged  to  be  due  for  a  breach  of  a 
contract,  by  the  terms  of  which  the  plaintiff 
agreed  to  prepare  and  furnish  plans  and 
specifications  for  an  apartment  house,  to  be 
erected  by  her,  for  which  he  was  to  receive 
$700,  and  was  actually  paid  the  sum  of  $350, 
and  he  further  agreed  to  superintend  the 
construction  of  the  building,  as  her  archi- 
tect, for  the  sum  of  $300,  which  she  has  pre- 
vented him  from  doing.  Plaintiff  seeiu  also 
to  enforce  a  mechanic's  and  laborer's  lien  up- 
on the  property.    The  .defendant  demurred  to 


the  complaint,  and  plaintiff  appealed  from 
the  Judgment  sustaining  the  demurrer. 

[1]  Whatever  may  be  law,  as  declared 
in  other  jurisdictions,  this  sxfwet  bas  thor- 
oughly settled  the  principle  that  a  mechanic 
or  laborer,  within  the  meaning  of  our  lien 
laws,  is  one  wbo  performs  manual  labor; 
one  regularly  employed  at  some  hard  work; 
or  one  who  does  work  that  re<[uire8  little 
skill,  as  distinguished  from  an  artisan. 
Whitaker  v.  Smith,  81  N.  C.  340,  81  Am.  Rep. 
503.  In  that  case,  Justice  Ashe,  for  the 
court,  thus  explained  the  lien  law  of  our 
state  by  the  circumstances  whicli  caused  its 
enactment:  "A  very  large  proportion  of  the 
laboring  population  of  the  state  had  Just  re- 
cently been  released  from  thraldom  and 
thrown  upon  their  own  resources,  perfectly 
ignorant  of  the  common  business  transac- 
tions of  social  life,  and  this  provision  of  the 
Constitution,  and  the  acts  passed  to  carry  it 
into  effect,  were  intended  to  give  protection 
to  that  class  of  persons  who  were  totally 
dependent  upon  their  manual  toil  for  subsist- 
ence.  The  law  was  designed  exclusively  for 
mechanics  and  laborers."  And  it  was  held 
that  an  overseer  is  not  a  mechanic  or  labor- 
er under  our  lien  law,  and  Is  not  entitled  to 
a  lien  on  the  building  and  premises,  where 
his  work  is  done  or  labor  performed  for  the 
price  or  value  of  his  services.  The  case  of 
Cook  V.  Ross,  117  N.  C.  193,  23  S.  E.  252, 
is  quite  as  much  to  the  point,  for  there  it 
was  held  that  one  who,  under  a  contract,  as- 
sists the  owner  of  a  mill  in  purchasing  ma- 
chinery and  superintends  the  installation  of 
the  same  and  the  repairing  of  the  mill,  so 
as  to  put  it  in  proper  condition  for  the  man- 
ufacture of  yams,  was  in  no  view  Justified 
by  our  statute  a  mechanic  or  laborer.  **He 
was  superintendent  of  the  work  wliich  was 
done,"  says  the  court,  "but  was  in  no  sense 
employed  as  a  laborer  by  the  day  to  do  toil- 
some and  manual  labor.  His  busines8»  un- 
der the  agreement,  was  not  to  labor  with 
his  hands,  but  to  oversee  those  who  did  the 
work  in  subjection  to  bis  authority."  So  it 
has  been  held  that  one  who  acts  as  book- 
keeper in  the  reconstruction  of  a  building, 
under  a  contract  with  the  owner  for  his  ser- 
vices, is  not  entitled  to  a  lien.  Nash  v. 
Southwick,  120  N.  C.  459,  27  S.  B.  127.  To 
the  same  effect  is  Moore  v.  Industrial  Co., 
188  N.  a  304,  50  S.  B.  687,  where  It  w&B 
held  that  a  lien  Is  not  given  by  our  Constitu- 
tion and  statute  for  services  rendered,  un- 
der contract,  as  superintaident  of  a  milling 
business,  conductor  of  a  commissary  or  store 
connected  therewith,  and  as  bookkeeper  in 
the  same  concern.  This  court,  in  deciding 
that  case,  adopted  the  definition  of  the  Eng- 
lish courts  in  construing  their  statute  that 
a  laborer  or  mechanic  is  "a  servant  employ- 
ed in  some  manual  occupation."  It  is  fur- 
ther said  that  "the  word  labor,'  in  legal 
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parlance,  bas  a  well-defined,  nnderatood,  and 
accepted  meaning.  It  implies  continued  ex- 
ertion of  the  more  onerous  and  inferior  kind, 
usually  and  chiefly  consisting  in  the  pro- 
tracted exertion  of  muscular  force.  lAbor 
may  be  business,  but  it  is  not  necessarily  so, 
and  business  is  not  always  labor.  '*In  legal 
significance,  labor  implies  toil;  exertion  pro- 
ducing weariness;  manual  exertion  of  a 
toilsome  nature" — citing  Bloom  t.  Richards, 
2  Ohio  St  387,  It  was  said  in  Cook  v.  Tram- 
way Co.,  18  Q.  B.  DiT.  684,  in  construing 
the  English  employer's  liability  act,  that, 
"the  expression  used  [in  that  act],  it  should 
t>e  noted,  is  not  manual  work,  but  manual 
labor.  Many  occupations  Inyolve  the  former, 
but  not  the  latter;  for  instance,  telegraph 
clerks,  bookkeepers,  and  all  persons  engaged 
in  writing."  Morrison  v.  Mining  Co.,  143 
N.  a  280,  55  S.  B.  611.  The  plaintiff,  there- 
fore, is  entitled  to  no  lien  under  his  contract 
to  superintend  the  work,  even  If  he  had  per- 
formed this  duty,  and  certainly  he  cannot  be 
heard  to  say  that  he  should  liave  a  lien  for 
what  he  did  not  do. 

E^]  Nor  is  he  entitled  to  a  lien  for  the 
building  plans  and  specifications,  either  upon 
principle  or  well-considered  authority.  The 
language  of  the  statute  is  that  the  mechan- 
ic or  laborer  shall  have  a  lien  on  the  prop- 
erty, real  or  personal  for  work  done  on  the 
same.  It  could  hardly  be  said  with  correct- 
ness and  a  proper  appreciation  of  the  mean- 
ing of  well-defined  terms  that  an  architect, 
in  furnishing  plans  and  specifications  for 
the  guidance  of  the  contractor  and  his  me- 
chanics and  laborers,  is  engaged  in  the  act 
of  performing  labor  upon  the  building.  He 
B0es  iilji  brain  far  more  than  he  does  his 
brawn — his  trained  mental  faculties,  rather 
than  his  physical  or  muscular  powers — and 
herein,  to  a  large  extent,  is  to  be  found  the 
distinction  between  men  employed  in  his 
kind  of  work  and  the  laborer,  who  works 
mechanically,  though  under  his  direction. 
We  are  ably  and  strongly  supported  in  our 
view  of  the  law  by  the  cases  of  Mitchell  v. 
Packard,  168  Mass.  467,  47  N.  E.  113,  60 
Am.  St.  Rep.  404,  and  Ldbbey  v.  Tidden,  192 
Mass.  103,  78  N.  E.  313.  It  has  been  decid- 
ed also  in  other  Jurisdictions  that  the  word 
**mechanic,"  as  used  In  the  lien  laws,  does 
not  include  an  architect  or  draughtsman. 
See  cases  on  this  question  in  5  Words  and 
Phrases,  p.  4457,  title  "Mechanics,"  and  sub- 
title, *' Architect  or  draughtsman,"  a  mechan- 
ic or  laborer  (within  the  meaning  of  these 
laws)  being  a  person  skilled  in  the  practical- 
use  of  tools;  a  workman  who  shapes  and 
applies  material  in  the  building  of  houses 
or  other  structures  mentioned  in  the  law; 
"one  actually  employed  with  his  own  hands 
in  constructive  work;",  or  one  so  engaged  in 
the  application  of  his  own  labor  to  such 
construction,  as  contradistinguished  from  a 
superintendent  or  overseer.  5  'Words  and 
Phrases,  4457 ;  City  of  New  Orleans  v.  Lag- 
man,  43  La.  Ann.  1180,  10  South.  244 ;   S.  & 


C.  R.  Co.  y.  Callahan,  49  Ga.  506;  People  v. 
Board  of  Aldermen,  18  Misc.  Rep.  533,  42 
N.  Y.  Supp.  545;    Parkerson  v.  Wightman, 

4  Strob.  (S.  C.)  363;  Raeder  y.  Bensberg,  0 
Mo.  App.  445 ;  In  re  Osborn  (D.  C.)  104  Fed. 
780 ;  Price  y.  Kirk,  13  Phila.  (Pa.)  497.  The 
authorities  are  not  uniform,  but  those  cited 
are  in  line  with  our  decisions. 

L3]  The  learned  counsel  for  the  plalntiff^ 
did  not  contend  that  their  client  had  furnish- 
ed any  material  to  be  used  in  the  construc- 
tion of  the  house,  because  he  had* prepared 
the  plans  and  specifications,  and  their  posi- 
tion, in  this  respect,  was  the  correct  one 
No  one  would  ever  think  of  an  architect's 
building  plans  and  specifications  as  "mate- 
rial," within  the  meaning  of  the  statute  (Re- 
vlsal  1905,  S  2016),  and  we  do  not  suppose 
that  architects  would  classify  themselves  as 
"mechanics  or  laborers."  One  class  is  of  as 
high  dignity  as  the  other  in  every  way,  but 
they  are  dissociated  In  our  mental  concep- 
tion of  the  two;  and  when  we  think  and 
speak  of  them  they  are  naturally  differenti- 
ated as  belonging  to  separate  and  distinct 
callings,  or  avocations,  though  held  in  the 
same  estimation,  so  far  as  the  worthiness  of 
the  pursuit  is  concerned.  We  conclude  that 
the  architect  was  not  in  the  mind  of  the 
Legislature  when  it  was  providing  for  the 
lien  of  mechanics,  laborers,  and  materialmen, 
not  being  considered  as  in  the  same  cate- 
gory, and  as  requiring  the  same  protection. 
They  can  secure  themselves  in  advance 
against  the  danger  of  loss,  or  at  least 
have  a  freer  hand  than  the  daily  laborer, 
who  is  often  entirely  dependent  upon  his 
wages  for  support  and  maintenance  of  him- 
self and  family,  and  sometimes  at  the  mer- 
cy of  an  impecunious  or  dishonest  debtor, 
with  whom  he  is  not  on  equal  terms.  He 
occupies  more  a  position  of  dependence,  if 
not  helplessness,  than  does  the  architect 
Every  consideration  of  fairness  and  Justice 
favors  him,  and  for  this  reason  were  his  in- 
terests safeguarded  by  the  law,  under  whqse 
special  care  and  protection  he  has  been  tak- 
en. 

[4-6]  Another  question  remains  for  deci- 
sion. If  there  is  no  lien,  it  follows  that  we 
have  only  an  unsecured  and  executory  con- 
tract of  a  married  woman,  which  is  not  en- 
forceable against  her,  according  to  our  de- 
cisions. The  cases  of  Finger  v.  Hunter,  130 
N.  C.  529,  41  S.  E.  890,  and  Ball  v.  Paquin, 
140  N.  C.  83,  52  S.  B.  410,  3  L.  R.  A.  (N.  S.) 
307,  are  not  in  point  In  Finger  v.  Hunter/ 
we  held  that  the  act  of  1901,  c.  617  (Revisal, 

5  2016),  giving  a  laborer's  lien  on  the  rea} 
property  of  a  married  woman  for  work  done 
on  her  building  and  for  material  furnished, 
was  constitutional  and  valid ;  and  in  Ball  y. 
Paquin,  we  held  that  the  plaintiff  acquired  a 
lien  for  work  done  and  material  furnished 
for  the  construction  of  a  dwelling  on  a  mar- 
ried woman's  land,  under  a  written  contract 
with  her  and  her  husband,  which  was  duly 
proved,  as  to  both,  with  her  privy  examina- 
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tion.  In  both  cases  there  were  Hens,  while 
in  this  case  there  is  none,  and  it  is  therefore 
governed  by  Flaum  v.  Wallace,  103  N.  O. 
296,  9  S.  B.  667;  Weir  v.  Page,  109  N.  C. 
220,  13  S.  B.  773;  Thompson  v.  Taylor,  110 
N.  C.  70,  14  S.  E.  513 ;  Weathers  v.  Borders, 
124  N.  C.  610,  32  S.  E.  881 ;  Harvey  v.  John- 
son, 133  N.  C.  ,353,  45  S.  E.  644 ;  and  the  re- 
cent case  of  Kearney  v.  Vann,  154  N.  C.  311, 
70  S.  E.  747,  in  which  Justice  Allen  leairnedly 
considers  the  question.  The  contract  in  this 
case  was  made  before  the  passage  of  the  act 
of  1911,  c.  109,  and  is  therefore  not  govern- 
ed by  it  When  it  was  made,  the  law  de- 
clared such  contracts  to  be  void,  which 
means,  of  course,  that  it  is  the  same  as  if 
the  contract  had  never  been  made  at  all. 
That  which  is  void,  or  a  nullity,  can  have 
had  no  legal  existence  or  binding  obligation, 
and  if  the  act  of  1911  had  professed  to  be 
retroactive  in  its  operation,  and  to  emanci- 
pate married  women  as  to  all  past,  as  well 
as  future,  contracts,  it  would  have  been  an 
unauthorized  exercise  of  legislative  power  un- 
der the  Constitution.  It  may  do  many 
things  with  reference  to  contracts,  but  it 
cannot  make  a  contract  between  parties,  be- 
cause a  contract  implies  volition  and  the 
agreement  of  two  or  more  minds  to  one  and 
the  same  thing;  in  other  words,  consent. 
The  Legislature  can  no  more  make  a  con- 
tract for  parties  without  their  consent,  than 
it  can  take  away  a  vested  right,  or  impair 
the  obligation  of  a  contract  already  made. 
This  case  is  not  like  Springs  v.  Scott,  132  N. 
C.  548,  44  S.  E.  116,  Anderson  v.  Wilkins, 
142  N.  C.  159,  55  S.  E.  272,  9  L.  R.  A.  (N.  S.) 
1145,  and  other  decisions  of  a  like  kind,  in 
which  the  Legislature  was  dealing  with  the 
remedy  and  with  contingent  and  not  vested 
Interests.  Parties  are  entitled  to  contract  ac- 
cording to  their  free  will.  They  make  con- 
tracts for  themselves,  and  not  by  legislative 
compulsion.  The  freedom  of  the  right  to  con- 
tract has  been  universally  considered  as 
guaranteed  to  every  citizen.  However  this 
may  be,  we  find  that  the  act  of  1911  is  not 
retrospective,  but  prospective,  by  its  very 
terms,  and  so  the  question  does  not  arise  as 
to  the  power  of  the  Legislature  to  declare  val- 
id a  married  woman's  contract  made  prior  to 
the  act  of  validation.  The  language  of  the 
act  is  that  a  married  woman  "shall  be  au- 
thorized to  contract,*'  which  means  thereaft- 
er; and,  further,  that  the  act  "shall  be  in 
force  from  and  after  its  ratification,"  which 
necessarily,  and  without  express  words  of 
retrospection,  refers  to  future  transactions. 
E^ven  in  a  doubtful  case,  it  should  be  con- 
strued as  prospective.  We  would  defeat  the 
legislative  intent  and  make  the  law,  should 
we  decide  otherwise.  This  court  said,  in 
State  V.  Littiefield,  93  N.  C.  615:  "Such  a 
construction  would  be  giving  a  retrospective 
operation  to  the  act,  which  is  in  violation  of 


the  general  rule  that  'no  statute  should  have 
a  retrospective  effect.'  Although  the  words 
of  the  statute  are  broad  enough  in  their  lit- 
eral extent  to  comprehend  existing  cases,  they 
must  yet  be  construed  as  applicable  only  to 
cases  that  may  hereafter  arise,  unless  a  con- 
trary intention  is  unequivocally  expressed 
therein.  Potter's  Dwarrls,  p.  162,  note  9, 
and  cases  cited.  There  is  nothing  in  the  act 
tending  to  show  an  intention  in  the  Legisla- 
ture to  make  it  retrospective,  but,  on  the 
other  hand,  from  the  use  of  the  term  'orig- 
inal Jurisdiction,'  it  would  seem  that  it 
was  intended  that  the  indictments  for  such 
offenses  as  the  inferior  court  tJien  had  ju- 
risdiction of,  should  thereafter  be  originated 
in  that  court,  and  that  was  what  was  meant 
by  the  use  of  the  word  'original'  in  the  stat- 
ute." 

The  demurrer  was  properly  sustained. 

Affirmed. 


(156  N.  C.  215) 
ROBERTSON  v.  HALTON. 

(Supreme  Court  of  North  Carolina.    Oct  11, 

1911.) 

1.  Fraud  (§  59*)— Damages. 

Where  defendant  exchanged  his  male  and 
$20  for  plaintiff's  mare,  and,  upon  plaintiff  be- 
coming dissatisfied,  traded  him  another  mare 
for  the  mule,  plaintiff  was  not.  in  the  absence 
of  8i)ecial  damage  from  the  first  trade,  enti- 
tled to  recover  damages  upon  each  transaction 
for  defendant's  misrepresentations,  the  deceit 
first  practiced  npon  defendant  having  been  made 
good  by  the  exchange  of  the  mare  for  the  mule, 
and  plaintiff's  ultimate  damage  was  the  differ- 
ence in  value  between  the  two  mares. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §S  60-62;    Dec.  Dig.  %  59.*] 

2.  Fbaud  (§  54*)— Actions— Evidence. 

Where  defendant  traded  his  mule  and  $20 
for  plaintiff's  mare,  and,  upon  plaintiff  becom- 
ing dissatisfied,  traded  him  another  mare  for 
the  mule,  the  deceit  in  the  first  transaction,  if 
any,  is  evidence  of  the  intent  or  scienter  in 
the  last,  the  two  trades  being  so  closely  con- 
nected •  but  evidence  of  the  first  is  relevant  only 
in  tending  to  show  deceit  in  the  last. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  §§  60,  51 ;    Dec.  Dig.  §  54.*1 

3.  Exchange  of  Pbopebtt  (§  13*)— AcnoNs 
—Instructions. 

In  an  action  for  breach  of  warranty  and 
deceit  in  an  exchange  of  personal  property, 
there  being  no  special  or  punitive  damages,  the 
damages  tor  the  deceit  and  for  the  warranty 
are  the  same. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Dec  Dig.  S  13.*] 

4.  Sales  (§  261*>—Wa]uiantzes— Statements 
Constituting. 

A  statement  made  by  a  seller  which 
amounts  to  nothing  more  than  a  mere  commen- 
dation of  the  goods  is  not  a  warranty;  but 
where  it  takes  the  form  of  an  opinion,  and  it 
is  doubtful  whether  a  warranty  was  intended, 
the  question  of  warranty  is  one  of  fact  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  727-735 ;    Dec  Dig.  I  261.*] 
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5.  Saijes    (§    445*)— Wabbanti«8— QuESTiows 

OF  Law. 

Where  the  words  or  language  used  by 'a 
seller  clearly  show  a  warranty,  ft  is  the  doty 
of  the  court  to  bo  declare  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ceot. 
Dig.  H  1308-1308 ;   Dec.  Dig.  S  445.*] 

C  Fraud  (f  9*)— Deceit— Elements. 

The  elements  of  actionable  deceit  consist 
of  an  untrue  statement  by  defendant,  made  ei- 
ther with  knowledge  of  its  falsity  or  in  reck- 
less disregard  of  plaintifTs  right,  and  with  in- 
tent that  plaintiff  act  upon  it,  and  plainUCTs 
reliance  upon  the  statement  to  his  damage. 

[Ed.  Note.— F^r  other  cases,  see  Fraud,  Cent. 
Dig.  S  8;   Dec  Dig.  §  9.»] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Ferguson,  Judge. 

Action  by  John  A.  Robertson  against  T.  W. 
Halton.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Moore  &  Dunn,  for  appellant  Sinunons 
k  Ward,  for  appellee. 

WALEJSR,  J.  This  action  was  brought 
to  recover  damages  in  the  sum  of  $125  for 
deceit  and  false  warranty  in  a  horse  trade, 
and  was  tried  upon  issues  which,  witb  the 
answers  thereto,  are  as  follows :  "(1)  Did  the 
defendant  procure  the  exchange  of  his  mule 
for  plaintiff's  mare  by  fraud  and  misrepre- 
sentation as  alleged  in  the  complaint?  An- 
swer: Yes.  (2)  If  so,  what  damages  is 
plaintiff  entitled  to  recover  by  reason  there- 
of? Answer:  Fifty  dollars.  <3)  Did  defend- 
ant procure  the  exchange  of  his  mare  for 
the  mule  swapped  him  by  plaintiff  by  fraud 
and  misrepresentation,  as  alleged  in  the  com- 
plaint? Answer:  Yes.  (4)  If  so,  what  dam- 
ages is  plaintiff  entitled  to  recover  by  reason 
thereof?  Answer:  Seventy-five  dollars." 
Plaintiff  alleged  that  he  was  fraudulently 
Induced  by  the  defendant  to  exchange  a  bay 
mare  he  owned  and  valued  at  $200  for  a 
mnle  owned  by  the  defendant,  and  $20  as  the 
difference  in  the  value  between  the  two 
animals,  with  the  understanding  that  the 
mule  could  be  returned  and  another  mule 
substituted,  if  desired  by  plaintiff;  that, 
in  order  to  Induce  the  plaintiff  to  trade,  the 
defendant  warranted  the  mule  in  several  re- 
Bpects,  and  made  certain  false  and  deceit- 
ful representations  to  him  as  to  the  fine  qual- 
ities of  the.  mule.  When  the  plaintiff  discov- 
ered that  he  had  been  deceived,  he  told  the 
defendant  that  he  was  not  satisfied  with  the 
trade,  and  that  he  must  make  his  represen- 
tations good,  whereupon  the  defendant  said 
that  he  had  a  good  mare  he  would  substi- 
tute for  the  mule,  and  at  the  same  time 
made  certain  warranties  and  deceitful  rep- 
resentations as  to  her  fine  qualties.  Judg- 
ment was  entered  upon  the  verdict,  and  the 
defendant  appealed. 

[1]  It  will  be  observed  at  a  glance  by  any 
one  reading  the  evidence  sent  up  that  this 
case  has  been  tried  upon  a   wrong  theory. 


Why  should  the  defendant  be  twice  mulct- 
ed in  damages?  The  trade  was,  at  first, 
that  they  should  exchange  the  plaintiff*8 
mare  for  the  mule  and  $20.  If  there  had 
been  no  further  exchange  or  negotiation  and 
there  was  a  breach  of  warranty,  as  to  the 
mule,  or  a  deceit  practiced  upon  the  plain- 
tiff, he  would  be  entitled  to  recover  this  dif- 
ference between  the  value  of  the  mule  as 
he  was  and  as  he  was  represented  to  be,  or 
as,  under  the  contract  or  the  representation, 
he  should  have  be^i.  When  they  again 
traded,  the  defendant's  mare  took  the  place 
of  the  mule,  and  why  Is  not  the  measure 
of  damages  the  difference  between  the  value 
of  the  defendant's  mare,  which  he  substitut- 
ed for  the  mule,  as  it  was  and  as  it  should 
have  been.  The  defendant's  mare  took  the 
place  of  the  mule,  and  in  this  way  any  dam- 
ages for  deceit  in  the  exchange  of  the  mule 
and  $20  '*to  boot"  for  the  plaintiff's  mare 
were  satisfied.  If  the  mare,  which  was  sub- 
stituted for  the  mule  in  the  trade,  had  an- 
swered the  terms  of  the  warranty  or  repre- 
sentation, the  plaintiff  surely  could  not  re- 
cover damages  for  the  first  deceit,  unless  he 
had  suffered  some  special  loss  in  addition 
to  the  ordinary  damages  which  result  in  such 
cases  from  the  deceit  or  false  warranty,  as 
in  Dushane  v.  Benedict,  120  U.  S.  630,  7 
Sup.  Ct  696,  88  Ia  E^d.  810,  where  the  war- 
ranty or  representation  was  that  certain 
rags,  which  the  plaintiff  sold  to  the  defend- 
ant, were  clean  and  in  sanitary  condition, 
and  they  turned  out  to  be  infected  with 
germs  of  smallpox,  and  consequentiy  the 
disease  broke  out  in  the  defendant's  mill 
and  spread  among  his  employes,  causing  him 
great  loss  and  damage,  and  the  court  held 
that  the  defendant  was  entitled  to  recover 
damages  for  the  wrong  commensurate  with 
loss,  either  upon  the  warranty  or  the  count 
for  deceit,  and  in  this  connection  Justice 
Gray,  who  wrote  the  opinion,  said:  **The 
damages  recoverable  for  a  breach  of  war- 
ranty, or  for  a  false  representation.  Include 
all  damages  which  in  the  contemplation  of 
the  parties,  or  according  to  the  natural  or 
usual  course  of  things,  may  result  from 
the  wrongful  act.  For  Instance,  if  a  man 
sells  hay  or  grain  for  the  purpose  of  being 
fed  to  cattie,  or  such  as  is  ordinarily  used 
to  feed  cattle,  and  it  contains  a  substance 
which  poisons  the  buyer's  cattle,  the  seller 
is  responsible  for  the  injury.  French  v.  Vln- 
ing,  102  Mass.  132,  3  Am.  Rep.  440 ;  Wilson 
V.  Dunville,  4  L.  R.  Ir.  249,  and  6  L.  R.  Ir. 
210.  So,  if  one  ^sells  an  animal,  warranting 
or  representing  it  to  be  sound,  which  is  in 
fact  infected  with  disease,  he  is  responsible 
for  the  damages  resulting  from  a  communi- 
cation of  the  disease  to  the  buyer's  other  an- 
imals, either  in  an  action  for  tort  for  the 
false  representation  (MuUett  v.  Mason,  L. 
R,  1  C.  P.  559 ;  Jeffrey  v.  Bigelow,  13  Wend. 
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(N.  T.)  518,  28  Am.  Dec.  476;  Farls  v.  Lew- 
is, 2  B.  Mon.  (Ky.)  375;  Sherrod  v.  Lan^don, 
21  Iowa,  518;  Marsh  v.  Webber.  16  Minn. 
418  [Gil.  375]),  or  in  an  action  on  the  war- 
ranty, either  in  tort  (Packard  v.  Slack.  32  Vt 
9;  Smith  v.  Green,  l  C.  P.  D.  92),  or  even 
in  contract  (Black  v.  Elliott,  1  Fost  &  Fin. 
595.  See,  also,  Randall  v.  Newson,  2  Q.  B. 
D.  102)."  There  Is  no  evidence  now  in  this 
case  of  any  damage  of  that  kind  and  the  or- 
dinary rule  prevails  which  may  be  thus  ex- 
pressed: The  difference  in  actual  value  be- 
tween the  article  as  warranted  and  the  ar- 
ticle as  delivered  is  all  that  can  be  properly 
recovered  as  damages,  unless  in  exceptional 
cases  of  special  damages.  Whatever  that 
difference  in  the  actual  circumstances  of  the 
case  Is  shown  to  be  is  the  true  rule  and 
measure  of  damages,  where  the  articles  de- 
livered are  not  what  the  contract  calls  for. 
Marsh  v.  McPherson,  105  U.  S.  709,  26  L. 
Ed.  1139. 

[2]  While  the  court  seems  to  have  given 
the  correct  instruction  in  regard  to  the  meas- 
ure of  damages — that  is,  the  difference  be- 
tween the  value  of  the  mare,  as  represented 
by  the  defendant,  and  its  real  value — the 
Jury  were  permitted,  under  the  direction 
of  the  court,  to  assess  damages  as  to  both 
transactions,  the  first  swap  and  the  second  or 
substituted  one.  This  was  error.  The  charge 
of  the  court  is  also  very  meager,  and  as  to 
the  deceit  it  omitted  an  essential  element — 
the  scienter.  There  was  abundant  proof  of 
a  scienter,  but  it  was  not  correctly  applied^ 
if  considered  at  all'  in  the  charge,  and  for 
that  reason  we  have  called  attention  to  the 
law,  as  stated  in  former  decisions  of  this 
court,  and  it  will  be  well  in  such  cases  to 
be  guided  by  them.  The  deceit  in  the  first 
transaction,  if  established,  will  be  evidence 
of  the  intent  or  scienter  in  the  last,  as  the 
two  are  so  closely  connected  with  each  other, 
and  such  evidence  is  admissible  to  show 
fraud  in  the  second  exchange,  under  the  rule 
in  Brink  v.  Black,  77  N.  C.  59,  and  subse- 
quent cases  approving  it.  Gilmer  v.  Hanks, 
84  N.  C.  317;  Coble  v.  Hufflnes,  133  N.  O. 
422,  46  S.  £1  760.  A  case  directly  in  point 
is  State  v.  Weaver,  104  N.  0.  758,  10  S.  B. 
486.  But  the  first  transaction  is  not  a  sep- 
arate cause  of  action,  and  is  only  relevant 
to  the  controversy  as  tending  to  show  the 
deceitful  purpose  in  the  last  exchange. 

[3]  We  decide,  therefore,  that  there  should 
have  been  two  separate  issues,  one  as  to  the 
warranty,  and  the  other  as  to  damages,  un- 
less the  case  is  so  presented  at  the  next 
trial  that  the  rule  of  damages  for  the  deceit 
and  the  one  for  the  warranty  will  not  be  the 
same,  in  which  case  there  may  be  an  issue 
as  to  the  damages  for  each  cause  of  action, 
but  we  hardly  see  how  this  can  be  upon  the 
evidence  as  it  now  appears.  When  there  are 
no  punitive  damages,  one  issue  as  to  damag- 
es, in  cases  like  this,  is  generally  sufilcient, 
unless  there  is  more  than  one  cause  of  ac^ 


tion,  so  relating  to  different  transactions  as 
(o  entitle  the  plaintiff  or  other  party  to  an 
assessment  of  damages  upon  each  of  them. 

[4-61  In  regard  to  the  nature  of  the  war- 
ranty or  deceit,  much  must  depend  upon  the 
facts  and  circumstances  of  each  case,  as  it 
is  presented.  We  have  stated  some  general 
rules,  though,  which  will  serve  as  guides  to 
us  in  such  matters:  (1)  When  the  statements 
made  by  sellers  amount  to  nothing  more  upon 
their  face  than  a  mere  commendation  of  the 
goods  which  is  usual  in  sales,  a  pufllng  of 
wares,  as  it  Is  sometimes  called,  there  is  no 
warranty  or  deceit  Cash  Register  Co.  v. 
To>vnsend,  137  N.  0.  652,  50  S.  E.  306,  70 
L.  R.  A.  349.  (2)  Where  the  statement  takes 
the  form  of  an  opinion  or  estimate  of  value 
or  quality,  and  it  is  doubtful  whether  or  not 
a  warranty  was  intended,  the  question  should 
be  submitted  to  the  jury  to  say  whether  one 
was,  in  fact,  intended.  Unitype  Co.  v.  Ash- 
craft,  155  N.  C.  63,  71  S.  E.  61,  citing  au- 
thorities. In  McKinnon  v.  Mcintosh,  98  N. 
C.  89,  3  S.  B.  840,  it  was  said  upon  a  kin- 
dred question,  relating  to  a  sale  of  fertilizers: 
''The  defendant  had  a  right  to  have  the  ques- 
tion whether  the  force  and  effect  of  the  af- 
firmations of  the  plaintiff  in  regard  to  the 
quality  of  the  fertilizer  did  not  constitute  a 
warranty  of  the  quality,  go  to  the  jury.  If 
the  vendor  represents  an  article  as  possessing 
a  value  which  upon  proof  it  does  not  possess, 
he  is  liable  on  a  warranty  express  or  im- 
plied, although  he  may  not  have  known  such 
an  affirmation  to  be  false,  if  such  represen- 
tation was  intended,  not  as  a  mere  expres- 
sion of  opinion,  but  the  positive  assertion 
of  a  fact  upon  which  the  purchaser  acts; 
and  this  is  a  question  for  the  jury.  Thomp- 
son V.  Tate,  5  N.  C.  97  [3  Am.  Dec  678]; 
Inge  V.  Bond,  10  N.  0. 101;  Foggart  v.  Black- 
weller,  26  N.  C.  238;  Bell  y.  Jeffreys,  35  N. 
C.  356;  Henson  v.  King,  48  N.  C.  419; 
Lewis  y.  Rountree,  78  N.  G.  323;  Baum  y. 
Stevens,  24  N.  G.  411.**  (8)  Where,  though, 
the  words  or  language  clearly  show  a  war- 
ranty, it  becomes  a  question  of  law  for  the 
court,  without  the  aid  of  the  jury,  to  so  de- 
clare, as  in  Unitype  Co.  v.  Ashcraft,  supra; 
Machine  Co.  v.  Feezer,  152  N.  C.  516,  67  S. 
B.  1004 ;  Audit  Co.  v.  Taylor,  152  N.  C.  272, 
67  S.  Ek  582.  (4)  In  order  to  constitute  a 
deceit,  several  facts  must  concur  and  be  es- 
tablished by  the  proof,  l^ere  must  be  a 
statement  made  by  the  defendant  (a)  which 
is  untrue,  (b)  The  person  making  the  state- 
ment, or  the  person  responsible  for  it,  ei- 
ther must  know  it  to  be  untrue  or  be  culpably 
ignorant  (that  is,  recklessly  and  consciously 
ignorant)  whether  it  be  true  or  not  (c)  It 
must  be  made  with  the  intent  that  the  plain- 
tiff shall  act  upon  It  or  in  a  manner  appar- 
ently fitted  to  induce  him  to  act  upon  it  (d) 
The  plaintiff  must  act  in  reliance  on  the 
statement  in  the  manner  contemplated  or 
manifestly  probable,  and  thereby  suffer  dam- 
age.   71  S.  B.  62,  second  column;  Pollock  on 
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Torts  {7th  Ed.)  276 ;  Whitehurst  v.  Insurance 
Co.,  149  N.  C.  278,  62  S.  B.  1067;  Unitype 
Co.  ▼.  Ashcraft,  supra.  The  gist  of  the  a<s 
tion  for  deceit  Is  fraudulently  producing  a 
false  Impression  upon  the  mind  of  the  other 
party  by  words  or  acts,  or  concealment  or 
suppression  of  material  facts  not  equally 
within  the  knowledge  or  reach  of  the  plaln- 
tlff.  Stewart  v.  Wyoming  Cattle  Ranch  Co.» 
128  U.  S.  383,  9  Sup.  Ct  101,  32  L.  13d.  439. 
In  order  to  maintain  the  action.  It  la  suffi- 
cient to  show  that  the  defendant  practiced 
a  deception  with  the  design  of  depriving 
the  plalntlflC  of  some  right,  profit,  or  advan- 
tage, and  to  acquire  it  for  himself  or  avail 
himself  of  It  In  some  way.  National  Bank  v. 
Petrle,  189  U.  S.  423-425,  23  Sup.  Ct  512,  47 
U  Ed.  879.  In  Whltmlre  v.  Heath  (at  last 
term)  155  N.  C.  304,  71  S.  E.  314,  the  three 
requisites  of  an  actionable  deceit  were  thus 
stated:  "(1)  The  r^resentation  must  be' 
false.  (2)  The  party  making  It  must  know 
that  it  is  false,  commonly  called  the  'scien- 
ter.' (3)  It  must  have  misled  the  other  par- 
ty and  Induced  him  to  contract  -upon  the  faith 
of  the  representation  as  true"  —  citing  nu- 
merous cases  and  specially  Lunn  v.  Shermer, 
93  N.  C.  164;  Black  v.  Black,  110  N.  C.  308, 
14  S.  El  971;  Ashe  y.  Gray,  88  N.  a  190 
(a.  c.  on  rehearing,  90  N.  C.  137) — all  actions 
against  horse  dealers.  (5)  A  warranty  is 
contractual,  but  may  be  Joined  with  a  cause 
of  action  for  deceit  which  is  a  tort  The  old 
and  new  mode  of  pleading  is  clearly  stated 
in  Ashe  v.  Gray,  supra,  and,  quoting  from 
the  opinion  of  the  court  (by  Chief  Justice 
Pearson)  In  BuUinger  v.  Marshall,  70  N.  C. 
520,  Chief  Justice  Smith  says:  "If  there 
be  a  warranty  of  soundness  in  the  sale  of  a 
horse,  the  vendee  may  sue  upon  the  contract 
of  warranty,  and  the  Justice  of  the  peace 
has  Jurisdiction,  or  may  declare  In  tort  for 
a  false  warranty  and  add  a  count  in  deceit, 
In  which  case  a  Justice  of  the  peace  has  not 
Jurisdiction,  the  plaintiff  being  permitted  to 
declare  collaterally  In  tort  for  a  false  war- 
ranty In  order  to  enable  him  to  give  in  a 
count  for  the  deceit  which,  of  course,  was 
in  tort".  Ashe  v.  Gray,  88  N.  C.  192.  See, 
also,  same  case  (Ashe  v.  Gray)  on  rehearing, 
90  N.  C.  137. 

For  the  error  noted  by  us,  a  new  trial 
upon  all  the  issues  will  be  had  In  the  lower 
court 

New  trial. 


(156  N.  C.  140) 

BLOW  v.  JOYNBB. 

(Supreme  Oourt  of  North  Carolina.     Oct  4, 

1911.) 

1,  JXTDOMXITP    (f    lll*)--DBFATn*'F— BbrFBOT.  * 

A  Judgment  bjr  default  and  inquiry,  in  an 
action    for    unliqiiidated    damages,    establishes 

Slaintiff's  right  ox  action^  entitling  him  to  nom- 
lal  damages;    and  evidence  is  not  admissible 
on  the  inquiry  as  to  damages  to  bar  plaintiflrs 


right  of  action,  though  it  may  be  admissible  to 
fix  the  amount  of  the  damages. 

[E3d.  Note.— For  other  cases,   see   Jadgmeut, 
Cent.  Dig.  {  202 ;    Dec  Dig.  {  111.*] 

2.  A6aAUI.T  AND   Battbbt  (f  39*)— PuNmvK 
Damages. 

Punitive  damages  may  be  recovered,  in  an 
action  for  forcible  trespass  accompanied  by  as- 
sault upon  the  person,  if  the  injury  is  willful 
and  malicious,  or  wanton. 

[E3d.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  fDig.  §  64 ;   Dec.  Dig.  §  39.*] 

3.  Damages   (§   208*)— Punitive    Damages— 
JUBT  Question. 

Where  the  action  is  such  'that  punitive 
damages  may  be  awarded,  the  question  of 
whether  they  shall  be  allowed  should  be  left  to 
the  jury,  under  instructions  as  to  the  law  ap- 
plicable. 

[Ed.    Note. — ^For   other  cases,   see    Damages, 
Dec.  Dig.  S  208.*] 


4.  Judgment   (§   ill*)— Default— EJitbct. 

A  judgment  by  default  and  inquiry,  in  an 
action   for  unliquidated  damages,  only  entitles 

SlaintifE   to   nominal   damages   as  a  matter   of 
iw. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  9  202 ;    Dec.  Dig.  §  lll.*l 

5.  Trial    (I    191*)— Instbuctions— "Acjtual 
Damages.^' 

Where  plaintiff  was  only  entitled  to  nom- 
inal damages  as  a  matter  of  law,  in  a  forcible 
trespass  action,  the  judgment  being  by  default 
and  inquiry,  and  the  evidence  of  actual  dam- 
age being  conflicting,  it  was  error  to  charge 
that  plaintiff  was  entitled  to  some  *'actual" 
damages  in  any  view  of  the  case ;  the  term 
**actual  damages,"  as  used,  meaning  **substan- 
tiai,"  as  distinguished  from  '^nominal,"  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  420-431  ;    Dec.  Dig.  |  191.* 

For  other  definitions,  see  Words  and  Phras- 
«8,  vol.  1,  pp.  155,  156 ;  vol.  8,  p.  7564.] 

Appeal  from  Superior  Court,  Hertford 
County;    Carter,  Judge. 

Action  by  S.  C.  Blow  against  E.  H.  Joyner. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Civil  action  to  recover  damages  for  alleged 
forcible  trespass,  accompanied  by  assault  on 
the  person.  Judgment  by  default  and  in- 
quiry was  entered.  The  cause  having  been 
placed  on  the  calender  for  the  purpose,  the 
same  came  on  for  hearing  on  the  issue  as  to 
damages.  Verdict  was  rendered  and  damages 
assessed  in  plaintifTs  favor  for  $300. 

D.  C.  Barnes,  for  appellant  Winbome 
ft  Winborne,  for  appellee. 

HOKE,  J.  The  gravamen  of  plaintiff's 
cause  of  action  is  stated  in  the  complaint  as 
follows:  *'That,  while  plaintiff  and  his  fam- 
ily were  in  such  occupancy  of  said  buildings 
and  premises,  the  defendant,  on  Friday,  the 
27th  day  of  August,  1909,  unlawfully  and 
wrongfully  and  with  a  strong  hand  entered 
and  forcibly  trespassed  on  said  premises,  and 
in  the  lot  and  yard  on  said  premises,  where 
the  plaintiff  and  his  family  were  living,  arm- 
ed with  a  pistol,  and  in  the  presence  of  tha 


'For  other  cases  see  same  topic  and  secUon  NUHBEIR  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  4k  Rep'r  Indexes 


320 


72  SOUTHEASTERN   REPORTER 


(N.a 


plaintiff  and  his  wife,  and  theatened,  cursed, 
abused,  and  assaulted  plaintiff,  and  refused 
^  leave  said  premises  and  said  yard,  after 
Iba  was  commanded  by  plaintiff  and  his  wife 
to  leave  said  yard  and  said  premises,  and  re- 
mained thereon,  using  profane  and  vulgar 
language,  to  the  great  annoyance  of  plaintiff 
and  bis  wife  and  to  the  great  damage  of 
plaintiff."  And  there  was  evidence  on  part 
of  plaintiff  tending  to  support  the  allegations 
as  made,  except  there  seems  to  be  no  refer- 
ence to  a  pistol  in  the  statement  of  the  wit- 
nesses, a  difference  in  no  way  affecting  the 
questions   presented. 

[1]  It  was  objected  to  the  validity  of  the 
trial  that  his  honor  charged  the  Jury  that 
the  "Judgment  by  default  and  inquiry  estab- 
lished the  fact  that  the  defendant  was  a  tres- 
passer, and  by  reason  of  that  fact  defendant 
was  estopped  from  denyiog  that  he  was  a 
trespasser  upon  the  possessions  of  the  plain- 
tiff," but  the  objection,  in  our  opinion,  is  not 
well  taken.  The  authorities  are  very  gener- 
ally to  the  effect  that,  where  a  complaint  has 
been  properly  filed,  showing  a  right  of  action 
for  unliquidated  damages,  a  Judgment  by  de- 
fault and  inquiry  establishes  plaintiff's  right 
of  action  and  that  he  is  entitled  at  least  to 
nominal  damages.  Osborne  v.  Leach,  133  N. 
C.  428,  45  S.  E.  783;  2  Black  on  Judgments, 
I  698;  23  Cyc.  p.  752;  6  Enc  PI.  &  Pr.  p.  127. 
And  in  this  state  it  is  further  held  that  such 
a  Judgment  concludes  on  all  issuable  facts 
properly  pleaded,  and  that  evidence  in  bar 
of  plalntiflTs  right  of  action  is  not  admissible 
on  the  inquiry  as  to  damages.  McLeod  v. 
Nimocks,  122  N.  C.  438,  29  S.  E.  577;  Lee  v. 
Knapp,  90  N.  C.  171;  Parker  &  Gatling  v. 
House,  66  N.  C.  374;  Parker  &  Gatling  v. 
Smith,  64  N.  C.  291;  Garrard  v.  Dollar,  49 
N.  C.  175,  67  Am.  Dec.  271.  In  McLeod  v. 
Nimocks  it  is  said:  "The  judgment  by  de- 
fault and  inquiry,  the  defendant  having  said 
nothing  in  answer  to  plaintiff's  complaint, 
was  conclusive  that  the  plaintiff  had  a  cause 
of  action  against  the  defendant  of  the  nature 
declared  in  the  complaint,  and  would  be 
entitled  to  nominal  damages  without  any 
proof."  The  statement  sometimes  made,  that 
a  judgment  of  this  kind  "merely  admits  a 
cause  of  action,  while  the  precise  character 
of  the  cause  of  action  and  the  extent  of  de- 
fendant's liability  remains  to  be  determined," 
simply  means,  as  stated,  that  a  judgment  by 
default  and  inquiry  established  a  right  of  ac- 
tion in  plaintiff  of  the  kind  stated  in  the 
complaint,  and  entitling  plaintiff  to  nominal 
damages,  but  that  the  facts  and  attendant 
circumstances  giving  character  to  the  trans- 
actions and  relevant  as  tending  to  fix  the 
quantum  of  damages  must  be  shown,  and  in 
this  sense  only  is  the  statement  in  question 
approved  in  Osborne  v.  Leach,  supra.  His 
honor,  therefore,  properly  held  that  the  judg- 
ment by  default  operated  as  an  estoppel  to 
the  extent  stated. 

[2, 3]  Defendant  excepted  further  that, 
under  the  charge  and  on  the  evidence,  the 


jury  were  allowed  to  consider  the  question 
of  punitive  damages  and  award  the  same  in 
their  discretion;  the  objection  being,  first, 
that  no  such  damages  are  permissible  in 
this  character  of  action;  second,  that,  if 
otherwise,  the  allorwance  of  such  damages 
on  a  given  stat^  of  facts  was  a  question  of 
law  for  the  court,  and  should  not  be  submit- 
ted to  the  discretion  of  the  jury,  but  author- 
ity with  us  is  against  defendant  on  both 
positions.  In  Ammons  v.  Railroad,  140  N.  OL 
200,  52  S.  E.  731,  on  this  question  of  puni- 
tive damages,  it  was  said:  "Exemplary  or 
punitive  damages  are  not  given  with  a  view 
to  compensation,  but  are  under  certain  cir- 
cumstances awarded  in  addition  to  compen- 
sation, as  a  punishment  to  defendant,  and  as 
a  warning  to  other  wrongdoers.  They  are 
not  allowed  as  a  matter  of  course,  but  only 
when  there  are  some  features  of  aggravation, 
as  when  the  wrong  is  done  willfully  and  ma- 
liciously, or  under  circumstances  of  rudeness 
or  oppression,  or  in  a  manner  which  evlncea 
a  reckless  and  wanton  disregard  of  plain- 
tiff's rights."  In  Brame  v.  Clark,  148  N.  O. 
364.  62  S.  E.  418,  19  L.  R.  A.  (N.  S.)  1033, 
and  Duncan  v.  Stalcup,  18  N.  0.  440,  It  has 
been  expressly  held  that  if  a  trespass  has 
been  oommitted  under  the  circumstances 
stated  punitive  damages  may  be  allowed. 
And  in  Billings  v.  Observer  Co.,  150  N,  O. 
540,  64  S.  E.  435,  It  was  held  that,  "where 
on  the  facts  a  question  of  punitive  damages 
is  presented,  the  award  of  such  damages  and 
the  amount  thereof,  under  a  proper  charge, 
is  for  the  jury."  In  such  case  the  court  will 
state  the  law  applicable,  and  the  jury  in 
their  discretion  will  determine  whether  pu- 
nitive damages  shall  be  allowed,  and,  if  so, 
fix  the  amount  of  same. 

[41  While  we  uphold  the  rulings  of  his  hon- 
or in  reference  to  exceptions  thus  far  noted, 
we  are  of  opinion  that  defendant  is  entitled 
to  a  new  trial  by  reason  of  his  charge,  duly 
excepted  to ;  that  plaintiff  is  entitled  to  some 
actual  damages  in  any  view  of  the  case. 
Recurring  to  the  authorities  heretofore  cited, 
it  will  appear  that  a  Judgment  by  default 
and  inquiry  only  concludes  as  to  the  exist- 
ence of  plaintiff's  cause  of  action  and  his 
right  to  recover  nominal  damages.  Any  dam- 
ages beyond  that  sum  is  left  an  open  ques- 
tion, to  be  determined  from  the  facts  and  at- 
tendant circumstances  of  the  occurrence^ 
While  the  evidence  of  plaintiff  tended  to 
show  an  injury  under  circumstances  of  in- 
sult, rudeness,  and  oppression,  there  was  tes- 
timony on  the  part  of  defendant  in  full  de- 
nial of  plaintiff's  position,  and  tending  to  show 
that  as  a  matter  of  fact  plaintiff  himself  was 
in  great  measure  to  blame. 

[5]  In  this  conflict  of  evidence,  it  was  not 
within  the  province  of  the  court  to  tell  the 
jury  that  they  should,  in  any  event,  allow 
the  plaintiff  some  actual  damages,  which  by 
correct  interpretation  must  be  taken  to  mean 
substantial,  as  distinguished  from  nominal. 
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damages.  Ammons  ▼.  Railroad,  140  N.  G. 
199,  52  S.  E.  731 ;  Chaffln  v.  Manufacturing 
Co.,  135  N.  C.  102,  47  S.  E.  226;  Suther- 
land on  Damages,  9 ;  Black's  Law  Dictionary, 
29.  The  expression  found  in  some  of  the 
opinions  that  on  Judgment  by  default  the 
plaintiff  is  entitled  to  some  damages,  as  in 
Dougherty  v.  Stepp,  18  N.  C.  371,  and  Parlt- 
er  V.  House,  was  used  In  reference  to  a  claim 
set  up  that  no  right  of  action  had  been  es- 
tablished, because  no  tortious  entry  had  been 
shown  and  no  actual  damages .  proven,  and 
was  not  made  in  reference  to  the  quantuih 
of  damages,  nor  intended  to  displace  or  im- 
pair the  position  that  a  Judgment  by  default 
and  Inquiry  only  concludes  as  to  plaintifTs 
cause  of  action  and  the  right  to  recover  nom- 
inal damages. 

For  the  error  Indicated,  there  must  be  a 
new  trial,  and  it  is  so  ordered. 

New  trial. 


(166  N.  C.  628) 

STATE  V.  SMITH  et  al. 

(Supreme  Court  of  North  Carolina.     Oct  11, 

1911.) 

1.  Animals  (§  82*)— Injuries  by  Animals- 
Right  TO  Action— Scienteb. 

To  recover  damages  for  injuries  to  prop- 
erty committed  by  a  dog,  plaintiff  must  show 
knowledge  by  the  owner  of  his  malicious  pro- 
pensities. 

[Ed.    Note.— For    other    cases,    see    Animals, 
Cent.  Dig.  §§  288-292;    Dec.  Dig.  §  82.*] 

"2.  Animals  (8  46*>— Killing  Animals— Civil 
Responsibilitt. 

A  dog  may  be  killed  in  the  actual  and  nee- 
ess&Ty  defense  of  property  a,t tacked  by  it  though 
the  owner  did  not  know  of  its  vicious  propen- 
sities, and  there  may  have  been  another  mode 
of  defending  the  property  attacked. 

LKd.    Note.— For   other    cases,    see   Animals, 
Dec.  Dig.  §  I  45.1 

3.  Animals  (§  45*)— Killing  Dogs— Crimin- 
al Responsibility— Definitions— Reputa- 
tion OF  Dog— ** Animal**—** Cruelly. " 

A  dog  is  the  subject  of  property,  both  in 
the  absence  of  statute  and  under  Revisal  1905, 
I  3299,  making  it  a  misdemeanor  to  willfully 
mjure  or  cruelly  kill  any  useful  animal,  and 
defining  the  word  **animar*  as  including  every 
living  creature,  and  the  word  "cruelly"  to  in- 
clude every  act  causing  unjustifiable  physical 
pain  or  death,  so  that  accused  was  guilty  of 
the  offense  of  willfully  killing  a  dog,  where  the 
dog,  when  killed,  was  in  the  street  outside  of 
his  turkey  yard,  which  was  inclosed  by  an  im- 
passable fence  and  gate,  and  could  have  been 
driveh  away ;  the  fact  that  the  dog  had  been 
in  the  yard  before,  harrassing  the  turkeys,  and 
his  bad  habits,  being  immateriaL 

[Ed.    Note. — For    other    cases,    see    Animals, 
Cent.  Dig.  §§  123-140;    Dec.  Dig.  §  45.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  397,  398 ;   vol.  2,  pp.  1777,  1778.] 

4.  Criminal  Law  (§  1172*)— Appeal— Harm- 
less Krror— Instructions. 

Error  in  an  instruction,  in  a  prosecution 
for  willfully  killing  a  dog,  that  the  fact  that 
the  dog,  when  killed,  was  actually  killing  ac- 
cused's turkeys  was  not  justification  was  harm- 
less, where  there  was  no  evidence  that  the  tur- 


keys were  in  imminent  danger  from   the  dog, 
when  he  was  killed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3154-3162;  Dec.  Dig.  § 
1172.  •] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Peebles,  Judge. 

Ash  ton  Smith  and  another  were  convicted 
of  willfully  killing  a  dog,  and  they  appeal. 
Affirmed. 

Rouse  &  Land,  for  appellants.  Attorney 
General  Bickett  and  G.  L.  Jones,  for  the 
Stale. 

WALKER,  J.  The  defendants  were  in- 
dicted in  the  court  below  for  the  crime  of 
willfully  killing  a  dog,  the  property  of  the 
prosecutor.  It  would  be  vain  and  unproflt- 
able  to  discuss,  for  the  purpose  of  deciding, 
that  a  dog  Is  a  living  creature,  witliin  the 
meaning  of  Revisal  1905,  §  3299,  under  which 
the  indictment  was  drawn  and  presented  by 
the  grand  Jury.  We  have  held  that  he  is 
a  subject  of  property,  a  domesticated  ani- 
mal, and  not  merely  feree  naturte,  and  that 
a  civil  action  may  be  maintained  for  dam- 
ages caused  by  an  injury  to  him,  though 
he  may  have  been  guilty  of  some  **youthful 
indiscretion"  or  harmless  transgression.  A 
dog  is  like  a  man  in  one  respect  at  least — 
that  is,  he  will  do  wrong  sometimes;  but, 
if  the  wrong  is  slight  or  trivial,  he  does 
not  thereby  forfeit  his  life.  The  opinion 
of  Judge  Gaston,  in  Dodson  v.  Mock,  20 
N.  C.  (Ann.  Ed.)  282,  32  Am.  Dec.  677. 
has  been  generally  taken  as  a  clear  and 
accurate  statement  of  the  law  in  regard  to 
the  right  of  property  in  this  much  i)etted 
and  sometimes  useful  animal.  That  was  a 
civil  action  to  recover  damages  for  killing 
the  plaintiff's  dog;  the  defendant  contend- 
ing that  a  dog  was  not  property,  and  there- 
fore no  action  would  He  for  any  injury  to 
him.  In  view  of  this  contention,  Judge 
Gaston  said:  "It  was  not  necessary  for 
the  maintenance  of  the  action  that  the 
plaintiff's  dog  should  be  shown  to  have 
pecuniary  value.  Dogs  belong  to  that  class 
of  domiciled  animals  which  the  law  recog- 
nizes as  objects  of  property,  and  whatever 
it  recognizes  as  property  it  will  protect  from 
invasion  by  a  civil  action  on  the  part  of 
the  owners.  It  is  not  denied  that  a  dog 
may  be  of  such  ferocious  disposition  or  pred- 
atory habits  as  to  render  him  a  nuisance 
to  the  community,  and  &uch  a  dog,  if  per-, 
mitted  to  go  at  large,  may  be  destroyed  by 
any  person.  But  it  would  be  monstrous  to 
require  exemption  from  all  fault  as  a  con- 
dition of  existence.  .  That  the  plaintiff's  dog 
on  one  occasion  stole  an  egg,  and  after- 
wards snapped  at  the  heel  of  the  man  who 
had  hotly  pursued  him  flagrante  delicto, 
that  on  another  occasion  he  barked  at  the 
doctor's  horse,  and  that  he  was  shrewdly 
suspected   in  early  life  to  have  worried  a 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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sheep,  make  up  a  catalogue  of  offenses  not 
very  numerous,  nor  of  a  very  heinous  char- 
acter. If  such  deflections  as  these  from 
strict  propriety  be  sufficient  to  give  a  dog 
a  bad  name  and  kill  him,  the  entire  race 
of  these  faithful  and  useful  animals  might 
l>e  rightly  extirpated."  It  was  next  held 
In  State  v.  Latham,  35  N.  G.  33,  that  the 
owner  has  such  property  In  a  dog  that  an 
indictment  for  malicious  mischief  In  killing 
him  will  lie.  These  cases  were  followed 
by  others,  deciding  different  questions,  but 
all  recognizing  the  general  rule  that  a  dog 
is  property.  Perry  v.  Phlpps,  32  N.  C.  259, 
51  Am.  Dec.  387;  Mowery  v.  Salisbury,  82 
N.  C.  177  (rtght  to  tax  them).  In  State  v. 
Latham,  supra,  the  indictment  was  for  mali- 
cious mischief,  and  the  Judge,  by  his  charge, 
let  the  guilt  of  the  defendant  turn  alto- 
gether upon  an  affirmative  answer  to  the 
question  whether  the  defendant.  In  killing 
the  dog,  was  acting  in  defense  of  his  prop- 
erty, without  regard  to  whether  or  not  he 
did  so  from  malice  to  the  owner.  This  was 
held  to  be  error,  as  the  gist  of  the  offense 
was  malice  to.  the  owner,  and  the  killing, 
from  passion  excited  against  the  dog  by 
the  injury  or  threatened  injury  to  property, 
was  not  any  defense,  provided  the  defend- 
'ant  was  actuated  by  malice  towards  the 
owner.  In  that  case.  Judge  Nash  took  oc- 
casion to  say:  "By  the  old  authorities,  a 
dog  was  not  a  subject  of  larceny,  because 
it  was  without  value.  But,  notwithstanding, 
it  is  a  species  of  property,  recognized  as 
such  by  the  law,  and  for  an  Injury  to  which 
an  action  at  law  will  be  sustained.  Dod- 
8on  v.  Mock,  20  N.  G.  282,  32  Am.  Dec.  677. 
Many  actions  have  been  brought  in  this 
state,  and  In  England,  for  injuries  to  such 
property.  2  Bl.  Com.  393,  394.  If,  then, 
dogs  be  personal  property,  they  are  protected 
by  the  law,  and  the  owner  has  such  an 
interest  in  them  as  that  he  can  protect  and 
defend  them;  and  the  destruction  of  them, 
from  malice  to  the  owner,  is,  in  law,  mali- 
cious mischief." 

Although  counsel  did  not  so  contend,  we 
must  say  that  the  dog  Is  not  an  animal  of 
such  base  nature  or  low  degree,  whatever  his 
pedigree  may  be,  as  not  to  be  entitled  to  the 
consideration  and  full  protection  of  the  law, 
or  as  to  subject  him  to  outlawry,  if  he  has  a 
bad  reputation,  or  at  least  a  habit  of  killing 
fowls,  so  that  if  he  lurks  near  where  they  are 
to  be  found,  although  they  are  protected  by  a 
sufficient  fence  or  other  barrier  against  his 
predatory  and  ferocious  disposition,  he  may 
be  killed,  even  If  he  is  not  engaged  in  the  ac- 
tual attempt  to  slay  and  devour  his  supposed 
prey,  or  the  danger  of  his  doing  so  is  not  so 
imminent  or  immediately  threatening  that 
a  prudent  and  reasonable  man  would  be  led 
to  believe  that  his  property  is  in  Jeopardy. 
We  cannot  give  our  assent  to  this  principle. 
Admit  such  a  right,  and  the  peace  and 
good  order  of  society  would  be  seriously 
endangered  and  could  not  well  be  preserved, 
for  the  exercise  of  such  a  right  would  ex- 


cite the  most  angry  passions  and  resent- 
ment of  the  dog's  owner  and  eventually  re- 
sult in  personal  violence,  thus  disrupting 
the  peace  and  quiet  of  the  community.  So 
thought  Judge  Pearson,  in  Morse  t.  Nixon, 
51  N.  G.  293.  But  we  think  that  the  dog 
is  not  an  animal  of  such  low  origin  and 
of  such  a  base  nature  as  to  be  beyond  the 
pale  of  the  law.  The  right  to  slay  him 
cannot  be  Justified  merely  by  the  baseness 
of  his  nature,  but  it  is  founded  upon  the 
natural  right  to  protect  person  or  property. 
He  has  the  good  will  of  mankind  because 
of  his  friendship  and  loyalty,  which  are 
such  marked  traits  of  his  character  that 
they  have  been  touchlngly  portrayed,  both 
in  song  and  story.  Why,  then,  should  he 
be  declared  an  outlaw  and  a  nuisance,  and 
forfeit  his  life  without  any  sufficient  cause? 
This  was  never  the  law.  Neither  at  the 
common  law,  nor  since  the  passage  of  our 
present  statute,  prohibiting  cruelty  to  ani- 
mals, can  a  dog  be  killed  for  the  commis- 
sion of  any  slight  or  trivial  offense  (State 
V.  Neal,  120  N.  C.  614,  27  S.  B.  81.  58 
Am.  St.  Rep.  810);  nor  to  redress  past 
grievances  (Morse  v.  Nixon,  supra).  As  said 
by  Ghlef  Justice  Pearson  in  the  last-cited 
case:  "It  may  be  the  killing  will  be  Justi- 
fied by  proving  that  the  danger  was  im- 
minent, making  it  necessary  *then  and 
there'  to  kill  the  hog  in  order  to  save  the 
life  of  the  chicken,  or  prevent  great  bodily 
harm." 

[1]  It  was  well  said  by  the  Chief  Jus- 
tice in  that  case  that,  in  order  to  recover 
damages  in  a  civil  action  for  injuries  to 
property  committed  by  a  hog  (or  dog),  the 
plaintiff  must  prove,  as  we  say,  a  scienter; 
that  is,  knowledge  of  his  vicious  propensi- 
ties, as  in  the  case  of  the  deer  In  the  Sara- 
toga Park  (Spring  Co.  ▼.  Edgar,  99  U.  S.  645, 
25  L.  Ed.  487),  where  it  was  held:  "Certain 
animals  ferse  naturse  may  doubtless  be  do- 
mesticated to  such  an  extent  as  to  be  classed, 
in  respect  to  the  liability  of  the  owner  for  In- 
juries they  commit,  with  the  class  known  as 
tame  or  domestic  animals;  but,  inasmuch  as 
they  are  liable  to  relapse  into  their  wild  hab- 
its and  to  become  mischievous,  the  rule  is  that 
if  they  do  so,  and  the  owner  becomes  notified 
of  their  vicious  habit,  they  are  included 
In  the  same  rule  as  if  they  had  never  been 
domesticated ;  the  gist  of  the  action  in  such 
a  case,  as  in  the  case  of  untamed  wild 
nnimals,  being  not  merely  the  negligent  keep- 
ing of  the  animal,  but  the  keeping  of  the 
same  with  knowledge  of  the  vicious  and 
mischievous  propensity  of  the  animal.  Whar- 
ton, Negligence,  S  922;  Decker  v.  Gammon, 
44  Me.  322  [69  Am.  Dec.  99].  Three  or 
more  classes  of  cases  exist,  in  which  it  is 
held  that  the  owners  of  animals  are  liable 
for  injuries  done  by  the  same  to  the  per- 
sons or  property  of  others;  the  required 
allegations  and  proofs  varying  in  each  case. 
2  Bl.  Com.  per  Cooley,  390.  Owners  of  wild 
beasts,  or  beasts  that  are  in  their  nature 
vicious,   are   liable   under   all   or   most   all 
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circumstances  for  injuries  done  by  tbem; 
and  in  actions  for  injuries  by  such  beasts 
it  is  not  necessary  to  allege  that  the  owner 
knew  them  to  be  mischievous,  for  he  is  pre- 
sumed to  haTe  such  knowledge,  from  which 
it  follows  that  he  is  guilty  of  negligence  in 
permitting  the  same  to  be  at  large.  Though 
the  owner  have  no  particular  notice  that 
the  animal  ever  did  any  such  mischief  be- 
fore, yet,  if  the  animal  be  of  the  class  that 
is  fer£e  naturse,  the  owner  is  liable  to  an 
acticm  of  damage,  if  it  get  lopse  and  do 
harm.  1  Hale»  P.  C.  430 ;  Worth  v.  Gilling, 
Law  Bep.  2  G.  P.  3.  Owners  are  liable 
for  the  hurt  done  by  the  animal,  even  with- 
out notice  of  the  propensity,  if  the  animal 
is  naturally  mischievous;  but  if  it  is  of 
a  tame  nature  there  must  be  notice  of  the 
vicious  habit.  Mason  v.  Keeling,  12  Mod. 
Rep.  332;  Rex  v.  Huggins,  2  Ld.  Raym. 
1574.  Damage  may  be  done  by  a  domestic 
animal  kept  for  use  or  convenience,  but  the 
rule  is  that  the  owner  is  not  liable  to  an 
action  on  the  ground  of  negligence,  without 
proof  that  he  knew  that  the  animal  was 
accustomed  to  do  mischief.  Vrooman  v. 
Lawyer,  13  Johns.  (N,  Y.)  339;  Buxendin  v. 
Sharp,  2  Salk.  662;  Cockerham  v.  Nixon 
[33  N.  C]  269.  Domestic  animals,  such  as 
oxen  or  horses,  may  injure  the  person  or 
property  of  another,  but  courts  of  Justice 
invariably  hold  that  if  they  are  rightfully 
in  the  place  where  the  injury  is  inflicted 
the  owner  of  the  animal  is  not  liable  for 
such  an  injury,  unless  he  knew  that  the 
animal  was  accustomed  to  be  vicious;  and 
in  suits  for  such  injuries  such  knowledge 
must  be  alleged  and  proved,  as  the  cause  of 
action  arises  from  the  keeping  of  the  ani- 
mal after  the  knowledge  of  its  vicious  pro- 
pensity. Jackson  v.  Smithson,  15  Mee.  & 
W.  563;  Van  Leuven  v.  Lyke,  1  N.  Y.  515 
[49  Am.  Dec.  346];  Card  v.  Case,  5  C  B. 
632 ;  Hudson  v.  Roberts,  6  Exch.  697 ;  Dearth 
V.  Baker,  22  Wis.  73;  Cox  v.  Burbridge, 
IS  C.  B.  (N.  S.)  430."  It  would  therefore, 
be  strange  if  a  person  Is  privileged  to  take 
the  law  into  his.  own  hands,  and  redress 
supposed  and  past  grievances  by  an  extra- 
judicial method  or  remedy,  under  circum- 
stances which  may  not  entitle  him  to  sue 
for  and  recover  damages  in  a  civil  action. 
Such  a  view  of  the  law  was  adopted  in 
Dodson  V.  Mock,  20  N.  C.  282,  32  Am.  Dec. 
677,  but  it  has  been  said  of  that  case  by 
the  court,  in  Morse  v.  Nixon,  supra  (opin- 
ion by  Chief  Justice  Pearson),  that  Judge 
Gaston  fell  into  error  in  his  dictum  that  a 
dog  may,  by  reason  of  his  predatory  habits, 
become  a  public  nuisance,  so  that  any  per- 
son may  kill  him  in  order  to  abate  the 
nuisance,  although  not  specially  injured  or 
aggrieved.  We  think  the  law  of  this  state 
is  correctly  stated  by  Judge  Gaston  (as  far 
as  he  went)  in  Parrott  ▼.  Hartsfield,  20  N. 
a  (Ann.  Ed.)  242,  32  Am.  Dec  673,  as  fol- 
lows :  "The  law  authorizes  the  act  of  killing 
a  dog  found  on  a  man's  premises  in  the  act 


of  attempting  to  destroy  ids  sheep,  calves, 
conies  in  a  warren,  deer  in  a  park,  or  other 
reclaimed  animals  used  for  human  food, 
and  unable  to  defend  themselves.  Wadhurst 
V.  Damme,  Cro.  Jm.  45;  Barrlngton  v.  Sum- 
ers,  3  Lev.  28;  Leonard  v.  Wilkins,  9  Johns. 
[N.  Y.]  233." 

[2]  In  the  actual  and  necessary  defense 
of  property,  it  is  not  necessary  to  show 
that  the  owner  of  the  dog  knew  of  his  vi- 
cious propensities,  or  that  there  was  no  other 
mode  of  defending  the  things  assailed.  Com. 
Dig.  Pleader,  3  M.  331,  §  336.  "The  law  is  dif- 
ferent where  the  dog  is  chasing  animals  ferae 
naturse,  such  as  hares  or  deer  in  a  wild 
state,  or  combating  with  another  dog.  In 
these  cases  a  necessity  for  the  act  of  killing 
must  be  made  out,  or  the  killing  will  not 
be  Justified.  Wright  v.  Ramscot,  1  Saun. 
82;  Vere  v.  Ld,  Cawdor,  11  East  567.  The 
object  of  the  law  in  conferring  this  au- 
thority is  not  to  punish  past  wrongs,  but 
to  prevent  wrongs  impending  or  menaced. 
It  may  therefore  be  exercised  before  the  in- 
Jury  is  begun,  if,  in  truth,  it  be  imminent, 
for  otherwise  the  preventive  remedy  may 
be  too  late."  Parrott  v.  Hartsfield,  supra. 
This  court  (by  Chief  Justice  Pearson),  in 
Morse  v.  Nixon,  approved  the  rule  as  thus 
stated  by  Judge  Gaston.  It  is  true  that 
Judge  Pearson  added  this  qualification,  or 
expressed  this  doubt:  *'But  we  are  inclined 
to  the  opinion  that,  even  under  these  cir- 
cumstances, it  is  not  Justifiable  to  kill  the 
hog.  It  should  be  impounded  or  driven 
away,  and  notice  given  to  the  owner,  so 
that  he  may  put  it  up;  at  all  events,  this 
course  is  dictated  by  the  moral  duty  of 
good  neighborship."  But  we  conclude  that 
the  better  doctrine  is  the  first  one  stated  by 
the  learned  Chief  Justice,  and  the  one  fully 
sustained  by  the  opinion  of  the  court  in 
Parrott  v.  Hartsfield,  supra.  If  the  danger 
to  the  animal,  whose  injury  or  destruction 
is  threatened,  be  Imminent,  or  his  safety 
presently  menaced,  in  the  sense  that  a  man 
of  ordinary  prudence  would  be  reasonably 
led  to  believe  that  it  is  necessary  for  him 
to  kill,  in  order  to  protect  his  property,  and 
to  act  at  once,  he  may  defend  it,  even  unto 
the  death  of  the  dog,  or  other  animal,  which 
is  about  to  attack  it.  We  understand  this 
to  be  the  law  as  declared  in  a  very  brief 
opinion  of  the  court  (by  Rodman,  J.),  in 
Williams  v.  Dixon,  65  N.  C.  416,  citing  and 
approving  what  is  said  to  that  effect  ia 
Parrott  v.  Hartsfield  and  Morse  v.  Nixon. 
It  is  taken  for  granted,  in  Runyan  v.  Pat- 
terson, 87  N.  C.  343,  that  if  a  hog  or  dog 
Is  caught  in  flagrante  delicto,  or  "red-handed" 
— that  is,  while  in  the  act  of  injuring  prop- 
erty, such  as  turkeys  or  chickens — ^he  may 
be  shot  on  the  spot  by  their  owner,  citing 
the  above  cases.  Why  not,  if  he  is  about 
to  spring  upon  his  prey,  and  when  the  ne- 
cessity of  protecting  his  property  reasonably 
appears  to  its  owner  to  be  Just  as  impera- 
tive?    Our  statute  (Revisal,  |  3299)  makes 
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It  criminal  to  willfully  or  cruelly  kUl  or 
injure  any  useful  animal,  employing  tbat 
word  in  the  sense  of  any  **living  creature," 
and  "cruelty*'  is  defined  in  the  same  section 
to  mean  '*any  act,  omission  or  neglect,  where- 
by unjustifiable  physical  pain,  suffering  or 
death  is  caused  or  permitted."  So  far  as 
this  case  is  concerned,  and  the  point  raised 
by  the  defendant,  we  do  not  think  the  stat- 
ute has  materially  changed  the  law  as  form- 
erly declared.  The  defendant  is  guilty  at 
common  law,  and  surely  under  the  statute, 
if  he  unjustifiably  killed  the  dog,  and  what 
is  an  unwarranted  or  unjustifiable  killing 
has  already  been  fully  stated. 

[3>  4]  Upon  the  facts  of  this  case,  we  are 
of  the  opinion,  and  so  decide,  that  the  de- 
fendants were  guilty,  and  that,  while  the 
judge  erred  when  he  charged  that,  if  the 
dog  was  actually  killing  the  turkeys,  it 
would  be  no  defense  or  justification  for  the 
killing,  this  error  was  harmless,  as  there 
was  no  evidence  that  the  danger  to  the 
turkeys  was  imminent,  and  the  necessity  to 
kill  was  apparent.  The  fact  that  the  dog 
had  visited  the  premises  before,  If  it  had 
been  proven,  would  not  Justify  the  defend- 
ant's act  in  slaying  him.  It  is  not  the 
dog's  predatory  habits,  nor  his  past  trans- 
gressions, nor  his  reputation,  however  bad, 
but  the  doctrine  of  self-defense  whether  of 
person  or  property,  that  gives  the  right  to 
kill.  The  dog  was  not  in  a  position,  with 
reference  to  the  turkeys,  to  make  the  dan- 
ger to  them  imminent ;  he  being  in  the  road 
or  street  outside  the  defendant's  yard,  with 
an  impassable  fence  and  closed  gate  between 
him  and  them.  He  could  easily  have  been 
driven  away  without  resorting  to  extreme 
punishment,  for  it  was  nothing  but  punish- 
ment inflicted  upon  him  for  his  supposed 
past  transgressions;  that  is,  resentment  and 
retaliation.  It  was  an  act  unlawful  at  com- 
mon law,  and  willful,  within  the  meaning 
of  the  statute,  *even  as  construed  to  <  State 
V.  Clifton,  152  N.  C.  802,  67  S.  B.  751,  28 
D.  R.  A.  (N.  S.)  673. 

No  error. 


056  N.  C.  177) 
BURLINGHAM  et  al.  v.  CANADT  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  4, 

1911.) 

1.  Process  (S  148*)— Evidence  ab  to  Serv- 
ice—Presumptions. 

A  sheriff's  return  under  oath  as  to  service 
made  imports  truth,  and  cannot  be  overthrown 
or  assumed  to  be  false  by  the  affidavits  mere- 
ly of  the  person  upon  whom  the  service  is  al- 
Vged  to  have  been  made. 

[B}d.  Note.— For  other  cases,  see  Process,  Dec 
Dig.  S  148.*1 

2.  Appeal  and  Error  (§  566*)— Failure  to 
Make  Case— Affirmance  of  Judgment. 

Where  appellant  serves  a  case  on  appeal 
and  a  countercase  is  properly  served  b^  the  ap- 
pellee, and  appellant  does  not  immediately  re- 


quest the  judge  to  appoint  a  time  and  plac* 
to  settle  the  case,  as  provided  by  Revisal 
1905,  I  591,  the  case  of  the  appellee  becomes 
the  case  on  appeal;  and,  if  that  case  has  not 
been  certified  as  a  part  of  the  transcript  and 
there  is  no  error  in  the  record  proper,  the  judg- 
ment will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  566.»] 

Appeal  from  Superior  Court,  Onslow  Coun« 
ty;    Peebles,  Judge. 

Action  by  Charles  C.  Burlingham  and  oth- 
ers against  H.  C.  Canady  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeaL 
Affirmed. 

T.  C.  Wooten,  for  appellants.  E.  K.  Bryan 
and  Frank  Thompson,  for  appellees. 

WALKER,  J.  The  defendants  in  this  case 
appealed  to  this  court  from  a  verdict  and 
judgment  rendered  against  them  in  the  court 
below,  and  served  their  case  on  appeal  upon 
the  plaintifTs.  The  plaintiffs,  disagreeing  to 
this  case,  prepared  a  countercase  and  caused 
the  same  to  be  duly  served  upon  the  defend- 
ant's counsel  by  the  sheriff,  who  made  a  re- 
turn to  that  effect  Both  cases  were  then 
filed  in  the  clerk's  ofiice.  Plaintiff's  counsel 
moved  in  this  court  to  afiirm  the  judgment, 
as  no  case  on  appeal  had  been  sent  to  this 
court,  though  the  record  proper  is  here,  the 
motion  being  based  upon  the  ground  that 
counsel  disagreed  to  the  case,  and  the  judge 
was  not  requested,  as  required  by  Revisal 
1905, 1  591,  to  settle  the  case,  and  that  no  case 
on  appeal  has  actually  been  settled.  Plain- 
tiff's counsel  filed  an  affidavit,  in  which  he 
denied  positively  that  any  countercase  or  ex- 
ceptions had  been  served  upon  him  or  the  de- 
fendants, and  that  he  inquired'  of  the  clerk, 
who  told  him  that  no  such  case  or  exceptions 
had  been  filed  in  his  office.  This  is  the  only 
affidavit  introduced  in  behalf  of  the  defend- 
ants. Plaintiffs  filed  the  affidavits  of  Mr. 
Frank  Thompson,  one  of  their  attorneys,  and 
the  sheriff,  E.  W.  Summervllle,  who  state 
that  the  countercase  was  served  upon  the  de- 
fendants' counsel  on  June  14,  1911,  and  the 
sheriff's  return  also  shows  that  such  service 
was  made  by  him.  M.  M.  Capps,  the  clerk, 
testifies  that  the  countercase  was  filed  in  his 
office,  and  he  thought  that  it  was  sent  up 
with  the  record  to  this  court,  and  that  the 
statement  to  the  contrary  in  his  certificate 
is  an  error  which  he  inadvertently  committed, 
as  the  record  for  this  court  was  prepared  by 
the  defendant's  attorneys  at  their  request, 
and  was  presented  to  him  for  his  signature 
to  the  certificate,  and  he  supposed,  of  course, 
that  the  record  was  in  proper  form  and  con- 
tained the  countercase  on  appeal,  and  he  so 
stated  to  Mr.  Frank  Thompson,  defendant's 
attorney,  afterwards^  The  record  here  doea 
not  contain  the  countercase,  but  only  the  case 
as  tendered  by  the  defendants  to  the  plain- 
tiffs.    Under   the    circumstances,   we   must 
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grant  the  plaintiff's  motion  and  affirm,  as  we 
discover  no  error  in  the  record  proper. 

[1]  The  sheriff's  return  imports  truth.  It 
Is  made  under  oath  and  cannot  be  over- 
thrown or  shown  to  be  false  by  the  affidavit 
merely  of  the  person  upon  whom  the  service 
Is  alleged  to  have  been  made.  It  has  often 
been  held  that  the  return  of  a  ministerial 
officer  as  to  what  he  has  done  out  of  court  is 
prima  facie  true,  and  cannot  be  contradicted 
by  a  single  affidavit  Hunter  v.  Kirk,  11  N. 
G.  277;  Mason  v.  MUes,  63  N.  C.  564.  It 
would  be  oath  against  oath,  and  we  could  not 
well  say  with  whom  was  the  truth.  Besides, 
the  service  of  process  or  other  papers,  and 
the  return  thereof,  are  very  serious  matters, 
and  should  not  be  lightly  set  aside.  In  this 
case,  though,  the  sheriff's  return  is  strongly 
corroborated  by  the  affidavits  of  Mr.  Thomp- 
son, the  clerk,  and  the  officer  himself,  and,  If 
no  technical  force  or  weight  is  to  be  given  to 
the  return,  we  would  be  bound  by  the  decided 
weight  of  the  evidence  to  find  against  the  de- 
fendants as  to  the  fact  of  service. 

[2]  As  the  countercase  was  properly  served, 
it  was  the  duty  of  the  defendants  to  immedi- 
ately request  the  judge  to  appoint  a  time  and 
place  to  settle  the  case  under  Revisal,  f  501, 
and,  upon  his  failure  to  comply  with  this  re- 
quirement of  the  statute,  the  case  of  the  ap- 
pellee became  the  case  on  appeal.  As  that 
case  has  not  been  certified  to  this  Court  as 
part  of  the  transcript,  and  therefore  has  not 
been  printed,  we  affirm  the  judgment. 

Affirmed. 


(156  N.  C.  222) 

HINDS  V.  NORFOLK  &  S.  R.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  11, 

1911.) 

L  Railroads  (f  410*)— Injuries  at  Cross- 
ing— Contributory  Neglioencb  —  Injury 
Notwithstanding  Contributory  Negli- 
gence. 

Where  a  railroad  engineer,  by  keeping  a 
lookout,  could  have  seen,  by  ordinary  care, 
that  a  collision  with  a  horse  and  cart  was  im- 
minent in  time  to  stop  his  train  and  avoid  it, 
it  was  his  duty  to  do  so,  and,  notwithstanding 
a  failure  to  look  and  listen  at  the  crossing,  the 
plaintiff  could  recover  for  injuries  caused  by 
the  collision. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  410.*] 

2.  Appeal  and  E^rror  (8  927*)— Presump- 
tion—Nonsuit—Evi  dence. 

On  appeal  from  the  granting  of  a  motion 
for  nonsuit,  the  evidence,  and  the  facts  that 
the  jury  could  have  found  from  it,  will  be  con- 
strued most  favorably  to  the  plaintiff. 

[£}d.  Note.— For  other  cases,  see  Appeal  and 
Eorror,  Cent.  Dig.  fi  2912,  2917,  3748,  4024; 
Dec  Dig.  I  927.'»] 

8.  Railroads  (§  443*)— Injuries  at  Cross- 
ing— Contributory  Negligence. 

Evidence,  in  an  action  for  an  injury  to  a 
horse  and  cart  at  a  railroad  crossing,  held  not 


to  show  contributory  negligence  on  the  part  of 
the  driver  of  the  horse. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  f§  1608-1620;    Dec.  Dig.  §  443.»J 

4.  Railroads  (|  421*)— Crossing— Care  Re- 
quired. 

Where  a  horse  attached  to  a  wagon  passes 
a  railroad  crossing  in  safety,  and  when  a  short 
distance  away  begins  to  back  toward  the  track, 
the  driver  is  only  required  to  act  as  a  man  of 
ordinary  prudence  would  do  under  similar  cir- 
cumstances, and  not  as  a  prudent  man,  in  the 
light  of  subsequent  events,  might  have  done. 

[Ed.  Note.— For  other  caves,  see  Railroads, 
Cent  Dig.  f  1503 ;    Dec  Dig.  {  421.*] 

5.  Railroads  (§  421*)— Crossing — Contrib- 
Ui-ORY  Negligence. 

Where  a  horse  attached  to  a  wagon  passes 
a  railroad  crossip£[  in  safety,  and  when  a  short 
distance  away  begins  to  back  toward  the  track, 
and  the  driver  is  negligent,  and  such  negligence 
continues  to  the  time  of  the  collision  with  a 
train  and  contributes  to  it,  there  can  be  no  re- 
covery for  injuries  from  the  collision. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  1503 ;   Dec.  Dig.  I  421.»1 

6.  Railroads  ({  446*)— Injuries  at  Cross- 
ing-Question FOR  Jury  — Last  Clear 
Chance. 

Id  an  action  against  a  railroad  for  in- 
juries to  a  honse  and  wagon  at  a  crossing,  keldj 
that  the  question  of  the  engineer's  last  clear 
chance  was  for  the  jury,  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  §  446.*] 

Appeal  from  Superior  Court,  Lenoir  Conn- 
ty;    Peebles,  Judge. 

Action  by  Harvey  C.  Hines  against  the  Nor- 
folk &  Southern  Railroad  Company.  Judg- 
ment for  defend«mt,  and  plaintiff  appeals. 
New  trial.  . 

This  action  is  to  recover  damages  for  In- 
jury to  the  horse  and  wagon  of  the  plaintiff. 
The  plaintiff  alleges  that  the  Injury  occurred 
on  the  16th  day  of  December,  1909,  and  was 
caused  by  the  negligence  of  the  defendant, 
which  Is  denied.  The  wagon  was  loaded 
with  apples,  and  the  injury  occurred  about  8 
o'clock  a.  m.,  at  the  first  crossing  after  leav- 
ing the  depot  at  Kinston.  There  is  evidence 
that  the  driver  did  not  look  and  listen  before 
entering  upon  the  track,  and  that  he  saw  the 
train  of  the  defendant  as  he  reached  the 
track.  It  is  admitted  that  the  horse  end 
wagon  crossed  the  track  of  the  defendant  in 
safety,  and  had  reached  a  point  25  or  28 
yards  beyond  the  track,  at  the  time  the  train 
of  the  defendant,  about  75  yards  distant, 
was  approaching  the  crossing.  The  horse 
then  began  backing,  and  according  to  the  ev- 
idence of  the  plaintiff  did  not  stop  until  the 
wagon  collided  with  the  engine.  There  is 
some  evidence  of  obstructions  to  the  view 
near  the  track;  but  there  is  also  evidence 
that  the  horse  was  in  full  view  of  the  en- 
gine, and  the  engineer  admitted  that  he  saw 
the  horse  backing  when  he  was  within  40  or 
50  feet  of  the  crossing.  There  is  also  evi- 
dence that  the  train  was  running  about  4  or 
5  miles  an  hour,  and  could  have  been  stopped 
in  eight  feet,  and  that  the  engineer  called  to 
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thi  driver  of  the  wagon,  and  told  him  to  stop 
backing  his  horse  into  the  train. 

The  driver  gives  the  following  account  of 
the  occurrence:  "Q.  What  took  place  when 
you  came  to  the  track?  A.  I  done  crossed 
the  track;  the  train  bell  was  ringing,  and 
my  horse  looked  up  like  he  saw  it,  and  stop- 
ped; and  he  commenced  to  back  back.  When 
he  commenced  to  back  back,  I  commenced 
tapping  him,  to  keep  him  from  backing.  I 
saw  he  was  going  to  stop,  and  I  Jumped  ofT 
and  ran  to  his  head,  so  as  to  pull  him  around 
the  corner.  He  kept  backing.  I  ran  to  the 
end  of  the  dray.  When  I  got  to  the  back, 
the  train  was  very  near.  I  slid  out  from  be- 
hind the  cart,  and  the  train. struck  the  back 
end  of  the  dray,  and  knocked  the  horse  down. 
The  front  part  of  the  bumper  struck  the  cart; 
the  back  end  of  the  dray  was  struck  by  the 
cowcatcher.  [It  is  admitted  that  the  street 
crossing  Gordon  Is  Independence  street]  Q. 
When  you  crossed  the  track  going  this  way, 
did  you  see  the  train?  A.  Yea,  sir;  it  was 
further  down,  about  76  steps,  yards— some- 
thing like  that — from  the  street  I  was  cross- 
ing. Q.  When  your  horse  stopped  and  was 
looking  at  the  train,  can  you  estimate  how 
fast  the  train  was  going?  A.  About  4  or  5 
miles  an  hour.  Q.  When  the  train  was  com- 
ing towards  you,  did  you  see  anybody  looking 
out  of  the  windows  of  the  train?  A.  There 
was  a  whole  lot  looking  out  The  engineer 
called  to  me,  and  said  to  stop  backing  my 
^orse  in  the  train.  Q.  Where  was  he?  How 
far  was  the  engineer  when  he  was  talking  to 
you  about  not  backing  your  horse?  A.  About 
15  or  20  steps  from  me.  Q.  How  long  have 
you  been  driving  a  horse?  A.  I  have  been 
tending  to  him  for  about  a  year.  I  have 
been  accustomed  to  horses  for  about  15  or 
20  years.  Q.  What  damage  was  done  to  the 
wagon  after  the  mix-up?  A.  The  right  wheel 
was  torn  to  pieces — ^the  right  wntel  and 
shafts.  Q.  What  injury  did  the  horse  receive? 
A.  The  right  foot — I  think  it  was  the  right  one 
— ^broke  in  two.  They  had  to  kill  him.  He 
was  smashed  up.  Q.  What  else  was  done 
besides  breaking  his  leg?  A.  Just  smashed 
him  right  down." 

The  defendant  offered  evidence  to  the  con- 
trary, and  the  engineer  testified  as  follows: 
**Q.  Were  you  the  engineer  on  the  train  at 
that  time?  A.  Yes,  sir.  Q.  How  long  have 
you  been  in  the  service  of  the  company?  A. 
On  this  road  11  years.  Q.  State  what  you 
saw.  A.  I  noticed  when  I  approached  this 
crossing — I  v/as  about  as  far  from  here  to 
the  door,  the  length  of  this  building— this 
driver  was  sitting  up  in  front  of  his  cart 
when  I  noticed  him.  By  my  noticing  him, 
the  horse  was  backing;  the  driver  Jumped 
off.  The  horse  was  backing;  that  put  him 
In  this  direction  [indicating].  The  lines  were 
over  the  hames;  the  horse  kept  rearing.  I 
began  to  slow  up;  the  horse  backed  up  more, 
less  than  the  width  of  this  stand,  and  stop- 
ped. I  ran  the  engine,  and  when  I  was  go- 
ing by  the  horse  reared  up.     That  brought 


him  by  the  engine,  and  the  crank  pin  on  the 
driver  struck  the  cart,  and  threw  the  horse 
under  the  tender,  and  broke  his  leg  and  brais- 
ed him  up.  Q.  You  say  you  were  the  length 
of  this  building  when  you  first  saw  him?  A. 
I  might  have  been  more.  Q.  How  dose  wen 
you  when  you  first  saw  him?  A.  If  he  had 
kept  on,  he  would  have  gone  by;  the  horse 
stopped  about  10  feet  of  the  engine.  I  re- 
leased her,  and  let  her  go  by.  Q.  How  far 
did  you  run  after  you  struck  the  cart?  A.  I 
Judge  about  eight  feet;  it  didn't  make  a  rev- 
olution. The  crank  pin  came  Just  near 
enough  to  slew  the  horse  around;  it  struck 
the  right  wheel  of  the  cart  The  driver  was 
on  the  opposite  side  of  me.  Q.  William  Had- 
ley  said  you  hollered  to  him?  A.  No,  sir;  I 
never  said  a  word  to  him  until  I  stopped. 
The  horse  was  down.  I  said,  'Why  did  you 
want  to  back  the  herse  in  the  train?'  Q. 
When  the  horse  began  to  back  the  last  time, 
could  you  have  stopped  the  train  to  prevent 
him  from  backing  the  cart  into  the  train?  A. 
No  sir;  it  was  so  quick.  He  stood  so  a  little 
time.  I  guess  I  moved  the  length  of  this 
room  before  he  moved  the  second  time- 
enough  for  me  to  go  by  him.  Instead  of  the 
horse  going  forward,  the  driver  had  the  reins 
on  him;  he  backed  back.  Q.  What  part  of 
the  engine  struck  the  horse?  A.  The  front 
driver  struck  the  cart;  that  is,  middle  of  the 
engine." 

Upon  the  conclusion  of  the  evidence,  his 
honor  granted  the  motion  of  the  defendant' 
for  Judgment  of  nonsuit,  and  the  plaintiff  ex- 
cepted  and  appealed. 

Loftin  &  Dawson,  for  appelant.  Rouse  & 
Land,  for  appellee. 

ALLEN,  J.  [1]  The  right  of  the  piaintiir 
to  maintain  this  action  must  be  determined 
by  the  conduct  of  the  parties  after  the  time 
the  horse  began  to  back,  and,  if  the  evidence 
presents  a  phase  from  which  the  Jury  could 
find  that  the  engineer,  by  keeping  a  lookout, 
could,  by  the  exercise  of  ordinary  care,  have 
seen  that  a  collision  was  Imminent,  in  time 
to  stop  his  train  and  avoid  it,  then  it  was 
his  duty  to  do  so,  and  if  the  Jury  should  so 
find  the  plaintiff  could  recover,  notwith- 
standing the  failure  of  the  driver  to  look 
and  listen  at  the  crossing.  This  is  clearly 
stated  by  Justice  Hoke,  in  Snipes  v.  Manf. 
Co.,  152  N.  C.  40,  67  S.  B.  29.  After  discuss- 
ing the  duty  of  the  engineer  to  keep  a  look- 
out, and  to  stop  and  avoid  injury  when  he 
can  do  so  by  the  exercise  of  ordinary  care, 
he  says:  ''Ordinarily,  cases  calling  for  ap- 
plication of  the  doctrine  indicated  arise  when 
the  injuried  person  was  down  on  the  track, 
apparently  unconsdous  or  helpless;  but  such 
extreme  conditions  are  not  at  all  essential^ 
and  the  ruling  should  prevail  whenever  an 
engineer  operating  a  railroad  train  does,  or, 
in  proper  performance  of  his  duty,  should, 
observe  that  a  collision  is  not  improbable, 
and  that  a  person  is  in  such  a  position  of 
peril  that  ordinary  eft'ort  on  his  part  will  not 
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likely  avail  to  save  Urn  firom  injury;  and 
the  aatliorities  are  also  to  the  effect  that  an 
engineer  In  such  drcnmstances  should  resolve 
doubts  In  favor  of  the  safer  course."  The 
quotation  E^aks  in  terms  of  persons,  but  the 
principle  also  applies  to  injury  to  property. 

[2]  Under  this  rule,  what  is  the  evidence, 
and  what  facts  could  the  jury  find  from  It, 
giving  it  a  construction  most  favorable  to 
the  plaintiff,  which  we  must  do  on  a  motion 
for  nonsuit?  The  evidence  of  the  plaintiff,  if 
believed,  shows  that  the  horse  was  25  or  28 
steps  beyond  the  crossing,  when  he  began  to 
back;  that  he  was  backing  towards  the  track; 
that  he  continued  to  back  without  stopping 
until  there  waa  a  collision  between  the  wag- 
on and  the  train;  that  the  driver  was  try- 
ing to  stop  the  horse,  and  could  not  do  so; 
that  the  horse  and  wagon  and  driver  were 
in  full  view  of  the  engineer;  'that  the  engi- 
neer called  to  the  driver,  and  told  him  to 
stop  backing  into  the  train,  when  about  15 
or  20  yards  from  him;  that  at  the  time  the 
horse  began  to  back  the  engine  was  75  yards 
from  the  crossing,  and  that  it  could  have 
been  stopped  in  eight  feet  If  so,  there  was 
evidence  that  the  engineer  could,  by  the  ex- 
ercise of  ordinary  care,  have  seen  that  a  col- 
lision was  imminent  in  time  to  stop  the  en- 
gine and  avoid  the  injury.  There  was  evi- 
dence on  the  part  of  the  defendant,  which, 
if  accepted  by  the  jury,  would  exonerate  It 
The  engineer  testified  that  he  saw  the  horse 
backing,  and  reduced  the  speed  of  his  engine; 
that  when  near  the  horse  and  wagon  the 
horse  stopped,  and  appeared  to  be  under  con- 
trol; that  he  then  increased  his  speed,  and 
as  he  was  passing  the  crossing  the  horse  sud- 
denly reared  and  backed  into  the  train.  If 
the  jury  should  find  this  evidence  to  be  true, 
the  defendant  would  not  be  liable.  The  case 
of  Keams  v.  Railroad,  139  N.  G.  471,  52  S. 
S.  131,  is  not  in  conflict  with  these  views. 
In  that  case  the  train  had  passed  the  cross- 
ing when  the  horse  began  to  back,  and  there 
was  no  evidence,  in  the  opinion  of  the  court, 
of  anything  the  ^igineer  could  have  done  to 
avoid  the  injury. 

[3-5]  There  is  some  evidence  of  negligence 
on  the  part  of  the  driver  in  charge  of  the 
horse  and  wagon  at  the  time  of  the  injury; 
but  it  is  not  of  such  character  that  we  can 
declare,  as  matter  of  law,  that  it  cunounts 
to  contributory  negligence.  It  was  his  duty 
to  look  and  listen  as  he  approached  the  cross- 
ing, and  ordinarily  a  failure  to  do  so  will 
bar  a  recovery  for  an  injury  on  the  crossing; 
but  In  this  case  the  crossing  was  passed  in 
safety,  and  there  is  no  causal  connection  be- 
tween this  failure  of  duty  and  the  injury. 
If,  after  the  horse  began  to  back,  the  driver 
was  negligent,  and  this  negligence  continued 
to  the  time  of  the  injury  and  contributed  to 
it  the  plaintiff  could  not  recover;  but  in 
passing  npon  this  question  the  jury  would 
have  the  right  to  consider  his  surroundings, 


and  the  law  would  require  no  more  of  him 
than  to  act  as  a  man  of  ordinary  prudence 
would  have  done  under  similar  circum- 
stances. The  question  is,  not  what  a  pru- 
dent man  would  do  now,  in  the  light  of  sub- 
sequent events,  but  what  would  a  man  of  or- 
dinary prudence  have  done  in  the  situation 
the  driver  was  placed. 

[6]  In  our  opinion,  there  was  some  evidence 
for  the  consideration  of  the  Jury,  and  a  new 
trial  is  ordered. 

New  trial. 

(156  N.  C.  187) 

UVERMAN  V.  CAHOON. 

(Supreme  Court  of  North  Carolina.     Oct  U, 

1911.) 

1.  Limitation    of   Aotionb   ({   25*)— Joint 

NOTB— DiSGHABGE. 

Where  plaintiff,  one  of  two  joint  makers  of 
a  note,  paid  it  at  maturity,  the  payee  indorsing 
it  to  plaintiff  without  recourse,  this  payment 
discharged  the  note,  and  plaintiff's  right  to  re- 
cover against  his  oo-maker  was  upon  the  implied 
promise,  and  not  upon  the  note,  and  hence  the 
statute  limiting  the  time  for  bringing  an  action 
against  a  written  instrument  does  not  apply  to 
plaintiff's  cause  of  action,  which  was  barred  in 
three  years. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  {  25.*] 

2.  Limitation  of  Actions  (S  138*)— Pbohisx 
Not  to  Plead  the  Statute. 

Where  plaintiff,  one  of  two  joint  makers 
of  a  note,  paid  it  at  maturity,  and  the  defendant 
requested  him  to  "hold  up  the  note  until  he 
could  pay  his  part,"  this  request  was  not  a 
promise  not  to  plead  limitations,  and  plaintiff 
could  not  excuse  his  delay  to  sue  upon  that 
ground. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  573;  Dec  Dig.  i  13S.*] 

Walker  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty;  O.  H.  Allen,  Judge. 

Action  by  W.  E.  Liverman  against  F.  L. 
W.  CahooxL  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

B.  F.  Aydlett  and  T.  H.  Woodley,  for 
appellant.  L  M.  Meeklns  and  M.  H.  TiUitt, 
for  apQellee. 

CLARK,  O.  J.  On  June  21,  1904,  the 
plaintiff  and  the  defendant,  Cahoon,  executed 
a  joint  note  under  seal  at  60  days  to  John 
W.  Sykes  for  $600,  with  interest  from  date. 
This  bond  was  secured  by  chattel  mortgage 
on  certain  logs.  It  fell  due  August  21,  1904, 
and  was  paid  by  the  plaintiff  by  a  check  for 
$606.90  dated  September  27,  1904.  This  ac^ 
tion  for  contribution  was  hegwi  October  25, 
1910,  and  the  defendant  pleaded  the  statute 
of  limitations.  The  plaintiff  testified  that, 
when  the  bond  fell  due,  the  defendant  said 
he  was  not  prepared  to  pay  it,  and  asked 
the  plaintiff  "to  take  up  the  note  and  hold 
the  same  until  he  could  pay  his  part  of  It, 
which  would  be  in  a  short  time;  that  this 
was  all  that  was  said  to  him  by  Cahoon 


#For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 
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about  paying  the  note*';  that  he  paid  the 
note,  and  that  It  was  then  indorsed  by  the 
obligee  as  follow:  "Pay  the  within  note  to 
W.  E.  Liverman,  without  recourse  on  me, 
27  Sept  1904.  J.  W.  Sykes."  The  Judge 
instructed  the  Jury  that,  if  they  believed  all 
the  evidence,  to  answer  the  issue  as  to  the 
statute  of  limitations  **Yes."  PlaintifT  ex- 
cepted. Verdict  and  Judgment  accordingly. 
PlaintifT  appealed. 

[1,2j  This  presents  the  only  point  in  the 
case.  The  chattel  mortgage  security  cuts  no 
figure  as  the  logs  were  the  Joint  property  of 
the  obligors,  and  have  doubtless  long  since 
been  used.  In  Sherwood  v.  Collier,  14  N.  C, 
381, 24  Am.  Dec  264,  Chief  Justice  Ruffln  said: 
**A  payment  by  any  one  of  two  or  more  Joint- 
ly or  Jointly  and  severally  bound  for  the 
same  debt  is  payment  by  all.  ♦  ♦  •  It  is 
true  that,  if  payment  be  not  intended  by  the 
purchaser,  there  is  a  difference,  but  that 
can  only  be  by  a  stranger  or  by  using  the 
name  of  a  stranger  to  whom  an  assignment 
can  be  made  when  Jointly  liable.  This  is 
upon  the  score  of  the  intention,  and  because 
the  plea  of  payment  by  a  stranger  is  bad 
upon  demurrer.  If  the  assignment  of  a  Joint 
security  be  taken  to  the  surety  himself,  there 
is  an  extinguishment,  notwithstanding  the 
intention,  because  an  assignment  to  one  of 
his  own  debt  is  an  absurdity."  This  case 
has  been  often  cited  and  approved.  See 
Anno.  Ed.  Here  the  payment  was  made  by 
one  of  the  principals,  and  not  even  by  a 
surety,  and  there  is  no  security  to  be  assign- 
ed. The  evidence  makes  out  simply  a  pay- 
ment by  one  of  the  Joint  obligors  and  a  re- 
quest by  the  other  to  hold  up  the  note  "until 
he  could  pay  his  part  of  it,  which  would 
be  in  a  short  time."  This  request  implies  no 
more  than  a  promise  by  the  defendant  to  pay 
his  half  which  the  law  raised  from  the  fact 
of  payment  without  any  express  promise. 
There  was  no  promise  not  to  plead  the  stat- 
ute if  delay  was  given,  as  is  held  necessary. 
Hill  V.  Hilliard,  103  N.  O.  34,  9  S.  B.  639. 
Nor,  indeed,  was' there  any  promise  to  de- 
lay given  by  plaintiff.  The  indorsement  of 
the  note  to  the  plaintiff,  one  of  the  obligors, 
by  the  creditor,  in  no  wise  altered  the  fact 
that  it  was  a  payment,  and  that  the  note  was 
canceled  thereby.  The  plaintiff  could  not 
hold  the  note  and  sue  upon  his  own  obliga- 
tion which  he  had  already  paid.  He  was 
entitled  to  recover  of  the  defendant  one-half 
of  the  sum  he  had  paid.  Such  action  should 
have  been  brought  within  three  years.  The 
plaintiff,  not  having  done  so,  is  barred  by 
the  statute  of  limitations,  which  has  been 
pleaded  by  the  defendant.  The  instruction 
of  his  honor  was  correct 

No  error. 

WALKER,  J.  (dissenting).  The  bond  in 
this  case  was  executed  by  Liverman  and 
Cahoon,  as  Joint  obligors,  on  June  21,  1904, 
and  they  promised  to  pay  the  sura  of  $000 
to  John  W.  S:.kos  on  August  21.  10  :4.     When 


Liverman  gave  his  check  to  Sykes,  the  lat- 
ter indorsed  the  note  to  Liverman  without 
recourse.  The  plaintiff,  W.  B.  Liverman, 
testified  as  follows:  *'When  the  note  fell  due, 
the  said  Cahoon  came  to  me,  and  said  that 
the  note  wnas  due,  and  wanted  to  know  if 
I  would  not  arrange  to  take  it  up  and  pay  it; 
said  he  was  not  prepared  then  to  pay  it, 
and  asked  me  to  take  it  up  and  hold  the 
same  until  he  could  pay  his  part  of  it,  which 
would  be  in  a  short  time.**  This  was  all 
that  was  said  to  him  by  Cahoon  about  pay- 
ing the  note.  He,  the  plaintiff,  told  J.  W. 
Sykes,  after  the  conversation  with  Cahoon, 
he  would  pay  it  if  he,  the  said  Sykes,  would 
indorse  the  note  to  him.  Cahoon  knew  he 
was  going  to  pay  the  note  and  take  it  up. 
He  got  him  to  take  It  up  and  hold  it  until 
he  could  pay  his  part  All  of  this  was 
known  to  Sykes.  Witness  paid  the  note  by 
check  to  Sykes  on  September  27,  1001,  in  the 
sum  of  $606.90,  which  covered  the  face  value 
of  the  note  and  interest  accrued.  The  de- 
fendant, Cahoon,  has  not  paid  any  part  of 
the  note.  The  'court  instructed  the  Jury 
that,  if  they  believed  the  evidence,  they 
should  answer  the  issue  as  to  the  statute  of 
limitations  "Yes,"  which  was  done,  and 
plaintiff  appealed  from  the  Judgment  upon 
the  verdict  So  that  if,  in  any  view  of  the 
evidence,  the  plaintiff  was  entitled  to  recov- 
er notwithstanding  the  plea  of  the  statute, 
there  was  error,  and  the  Judgment  should  be 
reversed.  I  do  not  deny  that.  Under  the  old 
system  of  pleading,  practice,  and  procedure, 
this  court  held  that  in  order  for  a  surety 
or  person  secondarily  or  equally  and  Jointly 
liable  with  another  to  pay  a  debt  to  recover 
at  law  against  the  principal,  cosurety,  or 
coK)bligor  for  the  latter*s  ratable  part  of  any 
sum  paid  by  him  to  the  creditor  in  satis- 
faction of  the  debt  he  must  have  had  the 
note  or  evidence  of  the  debt  assigned  to  a 
tlilrd  party  for  his  use  and  benefit  and  I 
am  aware  that  it  was  said  in  Sherwood  t. 
Collier,  14  N.  C.  381,  24  Am.  Dec.  264.  that 
this  was  put  on  the  ground  that  a  plea  of 
payment  by  a  stranger  was  bad  on  demurrer. 
This  is  a  fiction,  pure  and  simple — ^a  refine- 
ment of  the  ancient  law — for  the  fact  re- 
mained that  the  person  secondarily  or  Jointly 
liable  paid  the  whole  of  the  debt  to  the 
creditor,  and  the  latter  was,  therefore,  fully 
paid  and  satisfied,  and  assignment  to  a  ''dum- 
my" or  **man  of  straw"  did  not  alter  the 
fact  It  is  almost  retrogressive,  and  cer- 
tainly not  progressive,  to  apply  such  a  rule 
at  this  late  day,  when  even  the  doctrine  as 
to  the  unity  of  husband  and  wife,  which 
takes  from  her  the  right  to  contract,  is  about 
to  disappear.  Is  this  not  one  of  the  fossilized 
doctrines  of  the  c6mmon  law,  which  is  not 
suited  to  this  age  and  our  present  enlightened 
ideas?  I  regret  to  say  that  ours  was  among 
the  very  few  courts  in  this  country  or  in 
England  that  required  such  an  assignment 
under  any  circumstances,  and  those  courts 
elsewhere  that  did  require  it  gave  quite  a 
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different  reason  from  that  stated  by  Judge 
Ruffin  for  so  doing.  It  was  said  by  them  to 
be  necessary  because,  by  paying  the  debt, 
the  surety  or  Joint  obligor  did  not  acquire 
the  legal  title  to  the  note,  and  therefore 
could  not  sue  upon  it  at  law,  and  either  of 
two  courses  was  open  to  him:  He  might 
have  the  note  assigned — ^that  is,  the  legal 
title— by  the  payee  to  a  stranger,  and  then 
sue  at  law  upon  the  note;  or  he  could  pro- 
ceed in  equity,  when,  if  necessary,  that  court 
would  require  the  payee  to  properly  assign 
the  note  so  as  to  enable  the  surety  or  Joint 
obligor  to  recover  at  law,  but  most  of  the 
courts  held  that  a  court  of  equity  did  not 
consider  an  assignment  as  necessary,  and 
therefore  would  proceed  to  administer  Jus- 
tice according  to  the  very  right  of  the  matter, 
as  in  equity  the  plaintiff  could  sue  upon  an 
equitable  title,  or,  at  least,  as  equity  con- 
siders that  as  done  which  should  be  done, 
it  would  treat  the  note  as  assigned  without 
any  formal  transfer  thereof.  It  was  also 
held  that,  if  it  had  been  necessary  to  sue  In 
equity  upon  the  legal  title  and  to  have  a 
formal  assignment  for  that  purpose,  or  to 
make  the  payee  a  party,  the  court  would 
compel  the  payee  of  the  note  to  permit  the  use 
of  his  name  in  the  suit,  or  to  execute  an  assign- 
ment, with  proper  indemnity  to  him  against 
costs.  But,  whatever  the  procedure  under  the 
system  prevailing  prior  to  1868,  it  is  very  cer- 
tain that  in  that  year,  by  Constitution  and 
statute,  a  fundamental  change  was  effected  in 
common-law  methods,  and  all  forms  and  use- 
less fictions  were  abolished,  and  a  new  and 
more  enlightened  procedure  was  installed  in 
its  place.  Many  of  the  quaint,  queer,  and  im- 
practical notions  of  ancient  times,  which  were 
found  to  be  unsuited  to  our  civilization,  and 
which  often  defeated  the  right  and  sustained 
the  wrong,  perished  with  the  demise  of  John 
Doe  and  Richard  Roe,  and  the  sometimes  per- 
plexing fiction  of  lease,  entry,  and  ouster  ceased 
to  complicate  the  action  of  ejectment  and  con- 
found the  pleader,  so  that  a  good  title  can 
now  be  vindicated  by  a  simple  statement  and 
proof  of  the  facts.  Those  forms  and  fictions 
are  even  now  of  historical  value,  as  evidences 
of  the  growth  and  development  of  the  law, 
and  as  such  deserve  the  greatest  respect  and 
reverence,  but  they  no  longer  have  any  place 
in  our  present  and  more  rational  system 
of  jurisprudence,  which  has  simplified  all 
methods  of  pleading,  practice,  and  proce- 
dure. The  spirit  of  reform,  which  was  arous- 
ed In  the  early  part  of  the  last  century  and 
which  brought  to  the  leadership  of  the  move- 
ment for  a  radical  change  in  the  technical 
and  artificial  system  of  the  law  and  of  spe- 
cial pleading  some  of  the  greatest  statesmen, 
publicists,  and  lawyers  of  Bngland  and  this 
country,  has  at  last  wrought  such  a  re- 
versal of  those  methods  of  procedure  as  to 
do  away  with  the  necessity  of  having  both  a 
Judge  and  chancellor  to  try  and  decide  one 
case  separately  and  in  sections,  and  a  person 
aggrieved,  or  one  seeking  subrogation,  may 
now  assert  his  rights  in  one  action,  without 


regard  to  forms  or  fictions,  and  may  recover 
upon  a  simple  statement  of  the  facts  and 
the  merits  of  his  claim  (Calvert  t.  Peebles. 
82  N.  0.  834),  if  he  Is  the  real  party  In  in- 
terest; that  is,  the  party  having  the  bene- 
ficial right  Even  a  court  of  equity,  as  for- 
merly constituted,  would  not  send  a  plaintiff 
to  a  court  of  law  to  prosecute  his  case  there 
after  giving  him  the  l^^l  title,  but  would 
proceed  itself  to  award  full  relief.  The  rule 
is  thus  stated  by  the  text-writers,  and  is  sup- 
ported by  the  authorities:  "Equity  Juris- 
diction, having  rightfully  attached  to  a  con- 
troversy, will  be  made  effective  for  the 
purpose  of  complete  relief,  though  it  may  In- 
volve the  adjudication  of  purely  legal  ques- 
tions." Fetter  on  Equity,  p.  13  (5);  Simmons 
V.  Hendricks,  43  N.  C.  84,  55  Am.  Dec.  439. 
Or,  as  put  in  the  graphic  language  of  Lord 
Nottingham:  ''Where  this  court  can  deter- 
mine the  matter,  it  shall  not  be  a  handmaid 
to  other  courts,  nor  beget  a  suit  to  be  ended 
elsewhere."  The  rule  rests  on  the  principle 
that  equity  prevents  multiplicity  of  suits. 
Jesus  College  v.  Bloom,  8  Atk.  262,  263; 
Turner  v.  Pierce,  34  Wis.  658;  Eastman  v. 
Savings  Bank,  58  N.  H.  421;  McGean  v. 
Railroad  Oo.,  133  N.  T.  16,  30  N.  E.  647.  It 
will  give  a  money  Judgment,  if  necessary  to 
full  relief.  "A  court  of  equity  adapts  its 
relief  to  the  exigencies  of  the  case  in  hand. 
It  may  restrain  or  compel  the  defendant;  it 
may  appoint  a  receiver  or  order  an  account- 
ing; it  may  decree  specific  performance,  or 
order  the  delivery  to  the  plaintiff  of  specific 
real  or  personal  property;  or  it  may  order 
a  sum  of  money  to  be  paid  to  the  plaintiff, 
and  give  him  a  personal  Judgment  therefor." 
Murtha  v.  Curley,  90  N.  Y.  378;  Sprinkle  v. 
Wellborn,  140  N.  C.  177,  178,  62  S.  B.  666, 
671,  3  L.  R.  A.  (N.  S.)  174,  111  Am.  St  Rep. 
827.  In  the  case  last  cited  it  is  said :  ''The 
administration  of  this  relief  is  eminently 
proper  under  the  reformed  procedure,  where 
the  rights  of  parties  are  settled  and  deter- 
mined in  one  action,  the  distinction  between 
actions  at  law  and  suits  in  equity  haying 
been  abolished.  1  Pom.  Bq.  Jur.  1 242."  This 
Just  and  beneficent  rule,  which  formerly  pre^ 
vailed  in  courts  of  equity,  has  now  become 
the  fundamental  principle  of  our  present 
system  of  pleading  and  procedure,  so  that 
one  Judge  and  one  action  are  now  sufllcient 
for  the  adjudication  of  all  rights— legal  and 
equitable — cases  being  decided  upon  their 
merits,  and  not  brought  to  the  ordeal  and 
test  of  vain  and  useless  technicalities,  so  an- 
cient as  to  be  hoary  with  the  age  of  cen- 
turies, the  resultant  rule,  and  the  material 
one,  being  that  a  party  may  now  recover 
upon  an  equitable  title,  as  our  courts  admin- 
ister both  legal  and  equitable  rights.  Far- 
mer V.  Daniel,  82  N.  a  153;  Oondry  y. 
Cheshire,  88  N.  C.  375. 

Shall  we  halt  in  the  march  of  this  progres- 
sive reform  in  pleading  and  procedure  and 
allow  a  defendant  to  escape  the  payment  of 
an  honest  and  meritorious  dainl  upon  a  flimsy 
technicality.    But  let  na  see  what  tha  law 
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of  this  case  was  formerly  and  is  now.  I  will 
not  consider  here  the  express  agreement  of 
Gahoon  to  pay  his  share,  and  to  permit  the 
plaintiff,  when  he  paid  all,  to  succeed  to  the 
rights  of  every  kind  in  the  note  possessed  by 
the  creditor  at  the  very  time  of  the  payment, 
but  will  show  by  principle  and  the  oyer- 
whelming  weight  of  authority  that  under  the 
righteous  doctrine  of  subrogation  Liverman 
is  entitled  to  recover  in  this  action,  and  Ga- 
hoon cannot  take  refuge  behind  the  statute 
of  limitations,  and  escape  the  payment  of  his 
Just  and  equitable  share  of  this  debt  Shel- 
don, in  his  work  on  Subrogation,  f  1,  says 
that  '*it  is  a  doctrine  primarily  of  equity  ju- 
risprudence, although  its  principles  are  now 
often  applied  in  courts  of  common  law,  es- 
pecially In  those  states  in  which  equitable 
remedies  are  administered  through  the  forms 
of  law.  It  is  a  substitution,  ordinarily  the 
substitution  of  another  person  in  the  place 
of  a  creditor,  so  that  the  person  in  whose  fa- 
vor it  is  exercised  succeeds  to  the  rights  of 
the  creditor  in  relation  to  the  debt  More 
broadly,  it  is  the  substitution  of  one  person 
in  the  place  of  another,  whether  as  a  cred- 
itor or  as  the  possessor  of  any  other  rightful 
claim.  The  substitute  is  put  in  all  respects 
in  the  place  of  the  party  to  whose  rights  he 
is  subrogated.  It  has  been  adopted  from  the 
civil  law  by  courts  of  equity.  In  this  coun- 
try, under  the  initial  guidance  of  Chancellor 
Kent,  its  principles  have  been  more  widely 
developed,  and  Its  doctrines  more  generally 
applied,  than  in  England.  It  is  treated  as 
the  creature  of  equity,  and  is  so  administer- 
ed as  to  secure  real  and  essential  justice 
without  regard  to  form,  independently  of  any 
contractual  relations  between  the  parties  to 
be  affected  by  it  It  is  broad  enough  to  in- 
clude every  instance  in  which  one  party  pays 
a  debt  for  which  another  is  primarily  an- 
swerable, and  which,  in  equity  and  good  con- 
science, should  have  been  discharged  by  the 
latter.'*  What  more  of  authority  do  we  need? 
Bispham  says  that  **the  equity  of  subroga- 
tion springs  naturally  out  of  the  two  equities, 
just  considered,  of  contribution  and  exonera- 
tion, and  is.  In  fact  one  of  the  means  by 
which  those  equities  are  enforced.  •  •  • 
This  equity  of  subrogation  is  one  eminently 
calculated  to  do  exact  justice  between  per- 
sons who  are  bound  for  the  performance  of 
the  same  duty  or  obligation,  and  is  one,  there- 
fore, which  is  much  encouraged  and  protect- 
ed."   Bispham,  Equity,  |{  335,  336. 

And,  again.  In  Sheldon  on  Subrogation,  f 
2;  it  is  said  to  be  defined  ''as  that  process  by 
Which  another  person  is  put  into  the  place  of 
a  creditor,  so  that  the  rights  and  securities 
•f  the  creditor  pass  to  the  person  who,  by 
being  subrogated  to  him,  enters  into  his  right 
It  is  a  legal  conception,  by  force  of  which  an 
obligation  extinguished  by  a  payment  made 
by  a  third  person  is  treated  as  still  subsisting 
for  the  benefit  of  this  third  person,  who  is 
thus  substituted  to  the  rights,  remedies,  and 
■ecorities  of  another.  The  party  who  is  sub- 
rogated is  regarded  as  entitled  to  the  same 


rights,  and,  indeed,  as  constituting  one  and 
the  same  person  with  the  creditor  whom  he 
succeed&"  This  statement  of  the  doctrine 
closely  resembles  our  case,  and  fully  em- 
braces It  within  its  terms.  "Whenever,  to 
protect  his  own  rights,  one  not  a  volunteer 
pays  or  satisfies  a  debt  for  which  another  is 
primarily  responsible,  he  is  substituted  in 
equity  in  place  of  the  creditor,  and  may  en- 
force against  the  person  primarily  liable  all 
the  securities,  benefits,  and  advantages  held 
by  the  creditor.  like  contribution,  subroga- 
tion rests  on  principles  of  equity  and  justice, 
and  may  be  decreed,  though  no  contract  or 
privity  of  any  kind  exists  between  the  par- 
ties." Fetter  on  Equity,  p.  254,  |  170.  It 
applies  as  between  co-obligors,  says  Sheldon, 
as  well  as  between  principal  and  surety  and 
between  sureties  and  others  secondarily  li- 
able, and  where  a  joint  maker  or  surety  of  a 
note  has  paid  the  debt  wliich  ought  in  whole 
or  in  part  to  have  been  paid  by  another,  he 
is  entitled  not  only  to  the  rights,  but  to  all 
the  remedies  of  the  creditor  by  way  of  sub- 
rogation. Sheldon,  f  3.  ''This  right  of  sub- 
rogation among  parties  /Severally  bound  as 
principals  has  been  denied;  but  the  usual 
rule  is  that  one  of  several  joint  debtors  will 
as  against  his  codebtors  ordinarily  be  sub- 
rogated to  the  securities  and  means  of  pay- 
ment of  the  common  creditor  whom  he  has 
satisfied,  so  as  to  enable  him  to  recover  from 
his  codebtors,  by  means  thereof,  their  pro- 
portional share  of  the  indebtedness^  which  he 
has  discharged;  and  this,  as  in  other  cases 
of  subrogation,  arises  rather  from  natural 
justice  than  from  contract  Each  joint  debt- 
or is  regarded  as  the  principal  debtor  for 
that  part  of  the  debt  which  he  ought  to  pay, 
and  as  a  surety  for  his  co-debtors  as  to  that 
part  of  the  debt  which  ought  to  be  discharg- 
ed by  them."  Sheldon,  §  169,  and  many  cases 
cited  in  the  notes.  See  especiaUy  Sterling  v. 
Stewart  74  Pa.  445,  15  Am.  Rep.  559;  Moore 
V.  State,  49  Ind.  558;  Railroad  v.  Walker, 
45  Ohio  St  577,  16  N.  B.  475;  Durbln  ▼. 
Kuney,  19  Or.  71,  23  Pac.  661;  Shropshire  T. 
His  Creditors,  15  La.  Ann.  705;  Boyd  y. 
Boyd,  3  Grat  (Va.)  113;  Martin  v.  Baldwin, 
7  Ala.  923;  Goodall  ▼.  Wentworth,  20  Me. 
322;  Sumner  v.  Rhodes,  14  Conn.  135;  Chip- 
man  V.  Morrill,  20  Cal.  131;  Young  v.  Vough, 
23  N.  J.  Eq.  325.  Those  cases  decide  that 
joint  debtors  or  coprinclpals,  as  between 
themselves  and  thcAr  creditor,  are  each  11« 
able  for  the  whole  debt,  but  as  between  them- 
selves, each  is  liable  only  for  his  proportion 
thereof,  and,  as  to  the  rest  each  is  surety  for 
the  others,  or,  to  express  it  a  little  different- 
ly and  more  exactly,  where  several  parties 
execute  a  joint  note  for  a  debt  owing  by 
them,  each  is,  as  to  his  own  proportion,  a 
principal,  and  as  to  the  share  of  each  of  the 
other  makers  a  cosurety,  a  concrete  example, 
they  say,  being  this:  Where  a  note  is  signed 
by  three  persons,  each  is  principal  for  one- 
third,  and  a  cosurety  for  the  other  two- 
thirds,  and  all  of  the  said  cases  agree  that 
If  any  one  of  ths  ooprincipals  performs  the 
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whole  duty  and  pays  the  entire  amount,  be 
is  at  once  subrogated  to  all  the  rights  and 
remedies  of  the  principal,  and  Is  clothed  with 
the  same,  without  Impairment  or  prejudice, 
and  in  the  sense  that  he  takes  the  creditor's 
place  as  between  himself  and  the  principal 
who  is  in  default,  so  that  he  can  sue.  Just 
as  the  creditor  could  have  done,  if  the  debt 
had  not  been  paid,  and  this  is  so  whether 
the  obligation  arose  out  of  contract  or  by 
operation  of  law.    Dobyns  v.  Rawley,  76  Va. 
537.   The  doctrine  is  so  clearly  and  strongly 
stated  by  Chief  Justice  Brlckell  in  Owen  v. 
McGehee,  61  Ala.  440,  that  a  review  of  the 
authorities  would  not  be  near  complete  with- 
out the'  addition  of  his  words:  *'It  is  a  prin- 
ciple of  equity,  having  its  foundation  in  nat- 
ural Justice,  that,  when  one  discharges  more 
than  his  just  portion  of  a  common  burden, 
another  who  received  the  benefit  ought  to  re- 
fund to  him  a  ratable  proportion.    The  prin- 
ciple applies,  not  only  to  the  relation  of  prin- 
cipal and  surety,  but  to  that  of  original  co- 
contractors,  and  whenever  parties  stand  in  a 
relation  in  which  equality  of  burthen  is  equi- 
ty between  them,  when  one  ought  not  to  bear 
the  burthen  in  case  of  the  others,  'as  all  are 
equally  bound  and  are  equally  released,'  says 
Judge  Story,  'it  seems  but  Just  that  in  such 
a  case  all  should  tentribute  in  proportion  to- 
ward a  benefit  obtained  by  all  upon  the  max- 
im, ''Qui  sentit  commodum  sentire  debet  et 
onus,*'  and  the  doctrine  has  an  equlil  founda- 
tion in  morals,  since  no  one  ought  to  profit 
by  another's  loss  when  he  himself  has  incur- 
red a  like  responsibility.     Any  other  rule 
would  put  ft  in  the  power  of  the  creditor  to 
select  his  own  victim,  and  upon  motives  of 
mere  caprice  or  favoritism  to  make  a  com- 
mon burden  a  most  gross  and  grievous  per^ 
sonal  oppression.'    1  Story's  E3q.  §  493.'*    Some 
of  the  above-cited  cases  also  hold  that  a  suit 
in  equity  to  enforce  contribution  by  way  of 
sabrogation  is  far  different  from  the  action 
of  assumpsit  at  law,  founded  upon  the  im- 
plied promise  of  the  defaulting  coprincipal 
to  refund  what  has  been  paid  to  his  use  and 
for  hlB  ease  and  benefit,  and  that  the  two 
actions  are  governed  by  different  principles, 
and  that,  as  tbe  one  who  pays  is  completely 
substitnted  to  all  the  rights  and  remedies  of 
the  creditor,  without  any  assignment,  which, 
if  necessary  at  all,  is  only  required  at  law, 
the  statute  does  not  bar  nnless  tbe  note  it- 
self, which  has  been  paid,  is  barred,  or  in 
those  states,  which  hare  a  statute  similar  to 
ours  (Revisal  1905,  $  399)  providing  for  a 
special  limitation  of  10  years  as  to  all  ac- 
tions for  relief  not  otherwise  provided  for  in 
the  statute,  that  the  equitable  action  is  gov- 
erned by  the  latter  section,  and  not  by  the 
three-year  statute  relating  to  express  or  im- 
plied contracts.     Chipman  v.  Webster,  and 
other  cases,  supra.     In  Batchellor  v.  Law- 
rence, 98  B.  O.  L.  (G.  B.  N.  S.)  543,  Justice 
Byles,   who  wrote  the  English  treatise  on 
Bills,  when  commenting  upon  and  construing 
the  mercantile  law  amendment  act  (19  &  20 


Vict.  c.  97,  8  5)>  which  gave  the  creditor 
paying  a  debt  the  right  at  law  to  an  assign- 
ment of  the  note  to  himself  or  a  trustee,  and 
the  right  "to  stand  in  the  place  of  the  cred- 
itor and  to  use  all  his  remedies,  and,  if  need 
be,  his  name,  upon  proper  indemnity,"  in  any 
action  or  proceeding  brought  for  the  purpose 
of  obtaining  indemnification  from  any  co-ob- 
ligor or  codebtor,  for  any  advances  made  by 
him  beyond  his  share  of  the  liability,  said: 
"It  must  be  remembered  that  one  who  is  li- 
able jointly  with  others  stands  in  the  posi- 
tion of  surety  for. their  proportion  of  the 
debt,  and,  if  he  pays  the  whole,  is  entitled 
to  call  upon  them  for  contribution.     In  all 
rational  systems  of  law,  where  a  surety  pays 
tbe  debt,  he  is  entitled  to  the  benefit  of  all  se- 
curities and  remedies  which  the  creditor  held. 
Such  is  the  law  of  F*rance^  where  law  and 
equity  are  blended.    •    •    ♦    In   I^ngland, 
prior  to  the  passing  of  this  act,  a  surety  or 
codebtor,  who  had  been  compelled  to  pay  the 
debt  for  which  he  was  liable,  could  not  ob- 
tain the  benefit  of  any  securities  held  by  the 
creditor  without  having  recourse  to  a  court 
of  equity,  and  not  always  then.    The  section 
in  question,  I  think,  meant  to  afford  the  par- 
ty at  least  the  same  remedy  at  law  as  he 
would  have  had  in  equity.    This  it  does  in 
two  modes:   First,  by  enacting  that  he  shall 
be  entitled  to  have  the  securities  assigned 
to  him;   secondly,  by  taking  away  the  tech- 
nical  difficulty   that   before  existed  to  his 
making  the  security  available  at  law,  viz., 
that  the  remedy  was  taken  away  by  pay- 
ment   As  to  the  first,  it  is  clear  that  the 
provision  applies  not  only  to  persons  who 
stand  in  the  position  of  sureties,  but  also 
to  joint  debtors.    ♦    ♦    ♦    I  think  a  'codebt- 
or' who  pays  the  entire  debt  is  a  surety  in 
the  sense  in  which  that  word  is  used  here." 
But  the  doctrine  for  which  I  contend  as  hav- 
ing existed  in  courts  of  equity  before  the 
change  in  our  system  and  even  extended  by 
many  illustrious  courts  to  cases  at  law  to 
avoid  circuity  of  action  Is  most  admirably 
stated  by  Judge  Johnson  for  the  court  In 
Lidderdale  v.  Robinson,  12  Wheat,  594,  6  L. 
Ed.  740:   "That  a  surety  who  discharges  the 
debt  of  the  principal  shall  in  general  succeed 
to  the  rights  of  the  creditor,  as  well  direct  as 
incidental,  is  strongly  exemplified  in  those 
cases  in  which  the  surety  is  permitted  to  suc- 
ceed to  those  rights,  even  against  ball,  who 
are  themselves  in  many  respects  regarded  as 
sureties.    2  Vem.  603.    11  Vesey,  22.    That 
such  would  be  the  effect  of  an  actual  assign- 
ment made  by  the  creditor  to  the  surety,  or 
to  some  third  person  for  his  benefit,  no  one 
can  doubt    But  in  the  cases  last  cited  we 
find  the  court  of  equity  lending  its  aid  to 
compel  the  creditor  to  assign  the  cause  of  ac- 
tion, and  thus  to  make  an  actual  substitu- 
tion of  the  sureties,  so  as  to  perfect  their 
claim  at  law.   This  fully  affirms  the  right  to 
succeed  to  the  legal  standing  of  their  prin- 
cipal; and,  after  establishing  that  principle, 
it  is  going  but  one  step  further  to  consider 
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that  as  done  which  the  surety  has  a  right  to 
have  done  In  his  favor,  and  thus  to  sustain 
the  substitution  without  an  actual  assign- 
ment And  accordingly  we  find  the  dictum 
expressed  in  Robinson  v.  Wilson,  2  Madd. 
Rep.  434,  in  pretty  general  terms,  *that  a 
surety  who  pays  off  a  specialty  debt  shall  be 
considered  as  a  creditor  by  specialty  of  his 
principal.*  If  the  parties  In  this  cause  be 
considered  as  claiming  under' assignment  from 
the  holder  of  the  bill,  and  each  as  assignee 
of  the  claim  against  his  colndorsee,  accord- 
ing to  the  actual  state  of  their  respective  in- 
terests, there  can  be  no  doubt  of  the  priority 
here  claimed.  This  subject  has  undergone 
a  very  serious  examination  in  the  courts  of 
the  United  States,  and  in  cases  in  which,  as 
in  this,  satisfaction  had  been  made  by  the 
surety  without  taking  an  actual  assignment 
of  the  debt"  Is  this  not  conclusive  as  au- 
thority? 

The  same  rule  Is  declared  and  supported 
by  irresistible  logic  and  unanswerable  argu- 
ment in  Tyrrell  v.  Ward,  102  111.  29.    Justice 
Walker,  for  the  court,  said:    **There  Is  not 
the  slightest  question  under  the  evidence  in 
the  case  that  at  the  time  Worthlngton  recov- 
ered his  judgment  tha  property  In  contro- 
versy was  incumbered  by  legal,  valid,  and 
just  liens  to  nearly,  if  not  quite,  the  sum  of 
$40,000,  and  it  is  fully  as  clear  that  they 
were  discharged  and  satisfied  by  Smith  with 
the  money  of  Bayard  advanced  for  the  pur- 
pose, and  as  a  part  of  the  loan  of  $50,500, 
which  Hayes  had. effected  for  this  very  pur- 
pose.   It  is  equally  certain  that  it  was  the 
intention  of  Bayard,  Smith,  and  Hayes  to 
pay  and  discharge  these  liens,  to  render  the 
trust  deeds  to  Smith  effective,  and  to  make 
them  a  prior  lien  to  all  others  in  favor  of 
Bayard.   This  was  their  clear  and  unmistak- 
able purpose.   All  pretense  that  it  was  done 
for  any  other  purpose  Is  excluded  by  the  tes- 
timony.    Then  what  effect  did  such  a  pay- 
ment thus  made  have  on  the  rights  of  the 
parties?    Manifestly  it  subrogated  Bayard  to 
all  rights  of  the  prior  lienholders,  precisely 
as  they  were  held  by  them.    When  paid  by 
Smith  for  Bayard,  they  were  transferred  to 
him,  and  equity  must  treat  the  transaction 
as  an  assignment  to  Bayard  as  fully  so  as 
had  a  formal  assignment  been  made  and  in- 
dorsed on  the  papers  evidencing  these  debts 
and  liens.    This  every  consideration  of  jus- 
tice and  good  conscience  demands.    It  would 
be  highly  inequitable  and  unjust  to  defeat 
the  intention  of  the  parties,   and  visit  so 
heavy  a  loss  on  Bayard,  when  he  advanced 
the  money  expressly  to  remove  these  prior 
liens  and  perfect  his  own.    Justice  and  au- 
thority not  only  sanction,  but  demand,  that 
Bayard  should  be  subrogated  to  all  of  their 
rights.**    In  Parsons  v.  Briddock,  2  Vernon, 
eOS,  cited  with  approval  in  Lldderdale  v.  Rob- 
inson, supra,  the  chancellor  thus  stated  the 
law:  ''The  principal  in  a  bond  being  arrested 
gave  bail,  and  judgment  Is  had  against  the 
taiL    On  a  bill  by  the  sureties,  who  had  been 


sued  on  the  original  bond  and  paid  the  mon- 
ey,  the  court  decreed  the  judgment  against 
the  bail  to  be  assigned  to  th^m,  in  order  to 
reimburse  them  what  they  had  paid  with  in- 
terest and  costs."     And  in  Cottrell*s  Case, 
23  Pa.  294,  it  was  held  that  •'subrogation,  be- 
ing  founded  In  principles  of  equity,  may  be 
enforced  where  there  is  no  contract  for  a 
transfer  of  the  security."    And  the  court  In 
its  opinion  states  this  equitable  principle  with 
great  force  and  conciseness:   "Subrogation  is 
founded  on  principles  of  equity  and  benevol- 
ence, and  may  be  decreed  where  no  contract 
or  privity  of  any  kind  exists  between  the 
parties.    Wherever  one  not  a  mere  volunteer 
discharges  the  debt  of  another,  he  is  entitled 
to  all  the  remedies  which  the  creditor  i)os- 
sessed  against  the  debtor.     Actual  payment 
discharges  a  Judgment  or  other  incumbrance 
at  law,  but,  where  justice  requires  it  we 
keep  it  afoot  in  equity  for  the  safety  of  the 
paying  surety.     These  principles,  settled  in 
numerous  cases,  which  will  be  found  collect- 
ed in  2  Wharton*s  Digest,  612,  are  decisive 
against  this  appellant**     This  covers   our 
case  in  every  aspect  of  it,  and  shows  conclu- 
sively that  a  court  of  equity  in  such  matters 
disregards  forms  and  seeks  to  enforce  the 
rights  of  the  parties  according  to  their  sub- 
stance and  real  merits,  which  is  but  a  fore- 
shadowing, many  years  ago,  of  the  spirit  and 
purpose   of   our  present   liberal   system   of 
pleading  and  procedure.   The  case  of  Robin- 
son V.  Wilson,  2  Maddock's  Ch.  569  (approv- 
ed In  Lidderdale's  Case),  was  decided  with- 
out regard  to  any  statute,  but  upon  a  well- 
recognized  doctrine  of  equity,  that  a  surety 
who  pays  off  a  specialty  debt  of  the  principal 
shall  be  considered  as  a  specialty  creditor  of 
the  principal.    It  was  also  held  in  Wright  v. 
Morley,  11  Vesey,  Ch.  Rep.  42,  that  the  sure- 
ty or  coprincipal  who  have  the  same  right, 
as   we  have  seen,   may  proceed  in   equity 
against  his  codebtor.  when  he  has  paid  the 
whole  debt,  for  the  payment  of  his  share  or 
part  of  the  liability,  without  any  assignment 
from  the  creditor  or  as  if  an  assignment  had 
been  made,  and  he  will  have  precisely  all  of 
the  rights  and  remedies  of  the  creditor  that 
he  would  have  had  if  the  formal  assignment 
had  been  made.    If  the  specialty  is  not  bar- 
red, he  is  not  barred. 

I  will  now  refer  to  two  cases,  which  are 
much  alike,  one  decided  in  an  English  court. 
Parsons  v.  Briddock,  which  has  already  been 
cited,  hut  which  Is  more  fully  reported  In 
11  Vesey,  Ch.  Rep.  p.  22,  and  the  other  de- 
cided by  this  court  (Carter  ▼.  Jones,  40  N. 
C.  196,  49  Am.  Dec  425),  which  is  a  very 
strong  instance  of  the  application  of  this 
equity.  It  is  said  that  "the  principal  had 
given  bail  In  an  action.  Judgment  was  re- 
covered against  the  bail.  Afterwards  the 
surety  was  called  upon  and  paid,  and  it  was 
held  that  he  was  entitled  to  an  assignment 
of  the  Judgment  against  the  bail;  so  that* 
though  the  bail  were  themselves  but  sure- 
ties, as  between  them  and  the  principal  debt- 
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or,  yet,  coming  In  the  room  of  tlie  principal 
debtor  as  to  the  creditor,  it  was  held  that 
they  likewise  came  into  the  room  of  the 
principal  debtor  as  to  the  surety.  Conse- 
quently that  decision  established  that  the 
surety  had  precisely  the  same  right  that  the 
creditor  had,  and  was  to  stand  In  his  place. 
The  surety  had  no  direct  contract  or  engage- 
ment by  which  the  bail  were  bound  to  him, 
but  only  a  claim  against  them  through  the 
medium  of  the  creditor,  and  was  entitled 
only  to  all  his  rights.  There  are  other  cases 
establishing  the  same  principle.*'  In  Carter 
y.  Jones,  supra,  it  was  held  that,  where  a 
guarantor  had  paid  the  entire  debt,*he  was 
fully  subrogated  In  equity  to  the  rights  and 
remedies  of  the  creditor  to  whom  he  had 
paid  it  as  against  the  debtor  and  his  sure- 
ties, and  that  a  court  of  equity,  if  not  a 
court  of  law,  would  regard  the  transaction 
as  a  sale  and  assignment  of  the  note  to  the 
paying  guarantor.  This  is  a  strong  and  ir- 
resistible statement  of  the  law  in  favor  of 
the  paying  debtor.  He  is  considered  as  a 
purchaser  of  the  note,  and  entitled  to  sue 
upon  it,  for  equity,  as  it  Is  said,  disregards 
forms,  and  seeks  to  do  Justice,  according  to^ 
the  very  right  of  the  matter.  It  Is  suggested' 
In  Sherwood  v.  Collier,  14  N.  C.  381,  24  Am. 
Dec.  264,  the  sheet  anchor  of  the  majority, 
because  Judge  Ruffin  said  it  involved  an  ab- 
surdity for  the  debtor  to  sue  himself,  that 
the  debt  was  paid  and  he  could  only  sue  on 
the  promise,  implied  from  his  payment,  that 
he  should  be  reimbursed.  But  the  plaintiff 
does  not  sue  himself,  at  least  under  our  pres- 
ent system.  He  simply  sues  his  debtor,  who 
has  failed  to  comply  with  his  promise  to  pay 
his  ratable  part,  the  plaintiff  having  al- 
ready paid  his,  and  having  satisfied  the  debt 
as  between  debtor  and  creditor,  all  left  due 
being  that  which,  in  equity  and  good  con- 
science, comes  to  him  by  the  default  of  his 
co-obligor.  The  obligation  of  the  paying 
debtor  has  been  satisfied,  and  there  is  noth- 
ing due  save  what  his  defaulting  fellow 
owes  to  him,  and  for  this  he  must  sue  the 
latter,  being  under  no  obligation,  as  between 
them,  to  pay  any  part  of  it,  but  his  co-debtor 
being  under  the  duty  in  law  and  equity  to 
pay  to  his  faithful  coprlncipal  that  part  of 
the  debt  he  promised  to  pay.  Equity  then 
steps  in,  and  compels  the  defaulter  to  do 
Justice  without  regard  to  the  mere  forms  of 
law,  or  the  legal  title. 

It  is  not  to  be  denied  that  courts  generally 
have  held  at  common  law  and  under  the  stat- 
ute that  a  surety  or  co-obligor,  which  is  the 
same  thing,  who  pays  off  a  specialty  debt, 
is  to  be  considered  in  equity  at  least  and  in 
all  respects  as  a  specialty  creditor  of  Bis 
principal.  This  was  so  held  in  Robinson  v. 
Wilson,  2  Maddock's  Ch.  569.  There  is  an 
implied  contract  between  the  principal  and 
the  surety  or  between  coprincipals  that,  if 
one  of  them  shall  pay  more  than  his  share, 
the  other  shall  be  entitled  to  an  assignment 
of  the  bond  or  other  security,  or  shall  have 


in  law  and  equity  precisely  the  same  reme- 
dies as  the  creditor  would  have,  if  the  debt 
had  not  been  paid  to  him.  Robinson  v.  Wil- 
son, supra;  Burrows  v.  McWhann,  1  Desaus. 
(S.  C.)  409, 1  Am.  Dec.  677.  In  the  last-cited 
case,  which  is  very  much  in  point,  the  court 
htid  that,  in  order  to  preserve  and  protect  . 
the  right,  legal  and  equitable,  of  the  paying 
co-obligor,  an  assignment  would  be  decreed, 
or  the  court  would  proceed  aB  if  it  had  been 
made,  and  that  the  limitation  of  seven  years, 
as  to  the  implied  promise,  did  not  apply,  but 
that  in  regard  to  equitable  actions,  and  It 
was  further  held  that  in  order  to  enforce 
this  clear  equity,  the  court  would  order  any 
payment  or  satisfaction  of  the  debt  entered 
upon  the  record  to  be  canceled,  and  would 
decree  that  the  obligor,  who  has  paid  his  part 
and  also  the  share  of  his  co-obligor,  should 
stand  literally  in  the  shoes  of  the  creditor, 
as  to  his  legal  and  equitable  rights  and  with 
the  priority  and  full  privilege  of  a  specialty 
creditor,  in  every  regard.  If  the  debt  which 
he  paid  was  evidenced  by  an  instrument  un- 
der seal.  Drake  v.  Coltrane,  44  N.  C.  300. 
This  was  more  distinctly  and  sharply  de- 
cided in  Stokes  v.  Hodges,  11  Rich.  Bq.  (S. 
C.)  135,  it  having  been  ruled  that  the  paying 
debtor  should  be  considered  as  a  specialty 
creditor  as  to  rights  and  remedies  in  all  re- 
spects ;  and  is  this  not  in  accordance  with  a 
Just  and  perfectly  fair  consideration  of  the 
rights  of  him  who  has  borne,  not  only  his 
own  share,  but  the  share  of  others  equdlly 
liable?  In  the  case  of  Howell  v.  Reams,  73 
N.  C.  marg.  p.  393,  Judge  Bynum  says:  "The 
cosurety  who  pays  the  bond  debt  for  which 
the  other  is  equally  bound  shall  be  deemed  a 
bond  creditor  in  the  administration  of  the  es- 
tate of  the  deceased  cosurety.  The  same 
bond  which  makes  them  the  bond  debtors  of 
the  obligee  by  force  of  the  statute  binds 
them  mutually  to  contribution.  In  carry- 
ing out  the  beneficial  purposes  of  the  stat- 
ute, there  can  be  no  reason  why  they  should 
not  occupy  the  same  relation  to  each  other 
that  they  do  to  the  principal,  instead  of  be- 
coming by-  the  same  act  of  payment  the  bond 
creditors  of  the  principal  and  only  the  simple 
contract  creditors  of  each  other."  But,  how- 
ever the  law  may  have  been  before  the  adop- 
tion of  our  Code  system,  it  cannot  be  suc- 
cessfully contended  that  now  there  is  any 
reason  for  adding  to  or  upholding  the  old 
and  technical  rule  prevailing  in  courts  of 
common-law  Jurisdiction.  We  have  Jurisdic- 
tion both  in  law  and  equity  and  can  decree 
according  to  the  equitable  merits  of  the  case 
without  resorting  to  two  courts.  This  doc- 
trine is  well  settled  in  Dunlop  v.  James,  174 
N.  Y.  411,  67  N.  E.  60,  as  follows:  "In  mod- 
em times  courts  of  law  have  dealt  with  sub- 
rogation as  they  would  with  assignments, 
and,  when  the  right  of  action  to  which  the 
plaintiff  asks  to  be  subrogated  is  a  legal 
right  of  action,  a  court  of  law  may  treat  a 
plaintiff  who  is  entitled  In  equity  to  sub- 
rogation as  an  assignee*  and  allow  him  to 
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maintain  an  action  of  a  legal  nature  upon 
the  right  to  which  he  claims  to  be  subro- 
gated." In  Bledsoe  v.  Nixon,  68  N.  0.  521 
(cited  in  the  opinion  of  the  court),  Judge 
Rodman  strongly  Intimates  that  the  harsh 
rule  by  which  a  surety  or  co-obligor,  who 
pays  oflC  a  bond,  must  bring  his  action  with- 
in three  years  on  the  Implied  promise,  is  con- 
fined solely  to  courts  of  law,  and  does  not 
apply  to  the  equitable  remedy.  This  was  so 
held  because  the  right  of  the  obligor  who 
pays  the  entire  debt  to  recover  from  his  co- 
obligor,  equally  bound  for  the  debt,  depends 
at  law,  without  an  assignment,  upon  the 
implied  promise,  which,  being  a  matter  aris- 
ing out  of  contract,  is  barred  in  three  years, 
but  not  so  where  the  obligor  elects  to  sue 
in  equity,  for  in  that  case,  the  10-:rear  stat- 
ute applies,  as  the  right  is  not  based  upon 
contract  but  arises  out  of  equitable  prin- 
ciples, and  it  has  been  so  expressly  held  in 
states  haying  statutes  like  ours.  Zuellig  v. 
Hemerlie,  60  Ohio  St.  27,  53  N.  E.  447,  71 
Am.  St  Rep.  707 ;  Neal  v.  Nash,  23  Ohio  St 
483.  And  so  it  was  held  in  McAden  ▼.  Pal- 
mer, 140  N.  G.  258,  52  S.  E.  1034,  that  section 
399  of  the  Revisal,  providing  that  actions  for 
equitable  relief  or  in  cases  where  the  cause 
of  action  is  equitable  in  its  nature  shall  be 
brought  within  ten  years  after  the  cause  of 
action  accrues,  applies  to  all  actions  of  an 
equitable  nature,  and  the  very  next  section 
of  the  Code  (Revisal,  {  400)  not  only  permits, 
but  requires,  that  all  actions  shall  be 
brought  by  the  real  party  in  interest,  where- 
by abolishing  forever  the  necessity  for  suing 
in  the  name  of  a  nominal  plalntifT  to  his  use. 
But  the  express  agreement  of  the  parties 
in  this  case  is  to  be  considered.  Can  any 
one  doubt  that  what  they  meant  was  that 
the  plaintiff  should  pay  the  whole  debt  and 
rely,  not  upon  the  defendant's  implied  prom- 
ise to  reimburse  him,  but  upon  the  note  it- 
self and  the  latter's  obligation  thereunder 
to  pay.  In  other  words,  that  by  the  express 
contract  the  plaintiff  should  take  the  place  of 
the  creditor  in  the  note  as  to  the  defend- 
ant's share  of  the  obligation,  and  be  en- 
titled to  all  of  the  creditor's  rights  and  rem- 
edies. In  a  case  exactly  similar,  it  was  held 
that  the  obligor  who  paid  all  of  the  debt  was 
entitled  in  law  and  equity  to  the  rights  of 
the  creditor  in  the  note  to  the  extent  of  the 
defaulting  obligor's  part  and,  with  reference 
to  this,  the  court  said:  "Whatever  may  for- 
merly have  been  held  as  to  the  effect  of  the 
transaction  as  above  stated,  the  recent  de- 
cisions of  this  court  paylDg  more  regard 
than  formerly  to  the  intention  of  the  par- 
ties and  to  the  equities  of  the  case,  have 
determined  that  the  payment  or,  as  it  may 
rather  be  called,  the  advance  to  the  creditor 
by  one  of  two  Joint  obligors  of  a  sum  equal 
to  the  entire  demand,  under  such  an  agree- 
ment as  is  above  stated,  does  not  extinguish 
the  entire  obligation,  but  may  leave  it  in 
force  as  furnishing  a  remedy  for  doing  Jus- 
tice to  the  obligor  who  has  made  the  ad- 


vance. In  other  words,  one  co-obligor  is  al- 
lowed to  purchase  the  remedy  of  the  obligee 
against  the  other  obligor,  and  to  enforce  it 
at  law  in  the  name  of  the  obligee  for  pro- 
curing contribution  or  full  payment  a^  ^^ 
may  be  entitled  to  the  one  or  the  other.'^ 
Smith  V.  Latimer,  54  Ky.  75,  79.  Is  not  this 
case  directly  in  point  and  is  it  not  in  con- 
sonance with  Justice  and  right?  If  it  haa 
never  received  the  sanction  of  the  law  in 
this  state,  and  I  think  it  has,  is  it  not  quite 
time  that  we  were  accepting  it  as  the  true 
and  only  Just  doctrine?  I  again  quote  from 
that  case  as  it  so  clearly  and  strongly  states 
the  only  true  principle  and  with  direct  appli- 
cation to  the  facts  of  this  case:  "As  it  is 
an  obvious  principle  of  equity  long  recogniz- 
ed and  enforced  as  such  that  the  payment  of 
an  obligation  by  one  who  is  a  mere  surety, 
whether  so  originally  or  made  so  by  subse- 
quent facts^  entitles  him  to  subrogation  to- 
the  rights  of  the  obligee  for  his  own  indeoK 
nlty,  though  there  be  no  agreement  to  that 
effect  we  do  not  see  why  an  express  agree- 
ment to  the  same  effect  made  at  the  time 
of  payment  and  therefore  entering  into  and' 
qualifying  that  fact  may  not  be  regarded 
and  enforced  by  a  court  of  law.  The  case 
of  assignments  of  choses  of  action,  which, 
though  once  considered  by  courts  of  law  as 
wholly  inoperative  against  the  assignor, 
have,  under  the  influence  of  equitable  prin- 
ciples, come  to  be  respected  and  enforced 
by  those  courts  in  actions  in  the  name  of  the 
obligee,  affords  an  example,  and,  by  analogy, 
a  precedent  for  the  advances  towards  equity, 
made  by  this  court  in  giving  effect  to  agree- 
ments between  the  holder  of  a  note  or  bond; 
and  one  of  the  obligors,  with  respect  to 
the  consequences  of  a  payment  made  by 
him." 

We  must  consider  that  the  obligor  or  sure- 
ty who  pays  the  debt  has  three  remedies 
against  his  co-obligor:  (1)  He  may  sue  in  as- 
sumpsit on  the  implied  promise,  or  in  this 
case,  on  the  express  promise,  when  three-year 
inaction  will  be  a  bar.  (2)  He  may  sue  on 
the  speciality  when  10  years  is  the  limit 
(3)  He  may  sue  upon  his  equitable  cause  of 
action,  his  right  being  founded  solely  upon 
the  equity,  when  10  years  will  bar  under 
Revisal,  {  399.  It  is  true  Judge  Ruffin  says, 
in  Sherwood  v.  Collier,  the  idea  that  a  man 
can  sue  himself  or  receive  an  assignment  of 
his  own  debt  involves  an  absurdity,  but  it 
does  not  apply  to  this  case.  He  is  not  suing 
himself,  as  the  cases  I  have  cited  clearly 
show,  but  is  proceeding  by  action  on  the 
specialty,  or  by  the  equitable  action  to  re- 
cover from  the  defendant  his  fair  proportion 
of  the  Joint  liability,  that  which  he  prom- 
ised to  pay,  and  which  he  should  be  made 
to  pay.  It  is  something  this  plaintiff  does 
not  owe,  but  which  is  owing  to  him  by  the 
defendant.  We  should  not  be  subtle  or  as- 
tute to  apply  the  statute  in  this  case  and  bar 
the  action,  for,  if  there  ever  was  a  Just 
claim,  this  is  one,  and  we  cannot  deny  the 
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relief  the  plaintiff  ee^s,  even  if  we  should 
proceed  under  tbe  hoary  principles  of  the 
ancient  law,  which  existed  in  the  days  of  the 
"learned  Mr.  Tidd/'  when  a  litigant^s  suc- 
cess depended  more  upon  the  comparative  wits 
of  the  opposing  special  pleaders  than  upon  the 
real  merits  of  the  case.  It  cannot  be  doubted 
that  the  request  of  the  defendant  to  the 
plaintiff  that  the  latter  pay  the  money  to  the 
creditor  and  hold  the  note  until  he ,  could 
pay  his  share  and  the  indorsement  without 
recourse  meant  but  one  thing,  that  the  plain- 
tiff should  be  substituted,  not  only  to  all  the 
rights  in,  but  to  all  the  remedies  upon,  the 
note  which  belonged  to  the  creditor — that  he 
should  step  into  his  shoes.  It  was  not  in- 
tended that  the  note  should  be  satisfied  as 
between  the  co-obligors,  but  kept  alive  for 
the  plaintifTs  benefit.  Why  indorse  without 
•recourse,  if  the  note  was  not  to  be  kept 
afoot?  We  must  not  forget  that  Sherwood 
V.  Collier  was  an  action  at  law — "debt  upon 
a  bond" — and  Judge  Ruffin,  a  great  chancel- 
lor, was  not  deciding  what  would  have  been 
the  right  Qf  the  plaintiff  in  equity. 

It  may  be  said  that  Sykes'was  not  a  par- 
ty to  the  express  agreement,  but  this  makes 
no  difference.  Equity  will  compel  him  to 
assign  or  to  become  a  party  for  the  purpose 
of  protecting  the  obligor  who  has  paid  him, 
giving  him,  of  course,  adequate  indemnity 
against  costs.  How  is  he  hurt  by  this 
course,  and,  under  the  former  practice,  it 
was  quite  a  usual  one.  But  Sykes  did  know 
of  the  arrangement  and  assented  to  it,  as 
the  testimony  of  Liverman  shows.  It  must 
be  taken  as  true,  as  the  judge  charged  per- 
emptorily that  the  claim  was  barred.  In 
Davison  v.  Gregory,  132  N.  C.  389,  43  S.  £2. 
916,  Justice  (Connor,  speaking  for  the  court, 
observes  the  distinction  we  have  made,  and 
says  that,  while  at  law  the  paying  obligor 
must  have  the  legal  title  to  the  specialty  In 
order  to  sue,  in  equity  this  rule  is  very  dif- 
ferent, for  there  he  is  considered  as  having 
acceded  by  subrogation  to  all  the  rights  of 
every  kind  that  the  creditor  had  before  the 
payment  and  to  all  his  securities,  "without 
a  formal  assignment,*'  citing  and  approving 
Carter  v.  Jones,  supra,  York  v.  Landis,  65 
N.  C.  635,  Holden  v.  Strickland,  116  N.  C. 
185,  21  S.  E.  684,  to  which  may  be  added 
Wilson  V.  Bank  of  Lexington,  72  N.  C.  621, 
and  Neely  v.  Jones,  16  W.  Va.  640,  37  Am. 
fiep.  794,  both  citing  and  approving  Carter 
V.  Jones,  supra.  Commenting  upon  the 
last-named  case  in  Neely  v.  Jones,  su- 
pra, the  court  says  that  the  beadnote  is 
not  Justified  by  the  decision  actually  ren- 
dered, and,  moreover,  is  not  supported 
by  the  authorities  (and  I  fully  concur  in 
that  criticism),  but  the  court  further  says 
that  this  court  was  right  in  holding  that 
the  surety  or  co-obligor  should  in  equity,  if 
not  at  law,  be  regarded  as  a  purchaser  of 
the  note,  or  so  much  thereof  as  was  not  his 
just  share  of  the  liability,  as  against  the 
other  and  defaulting  obiigor.    The  case  is  a 


valuable  one,  and  decides,  after  unanswer- 
able reasoning,  all  that  is  necessary  to  sup- 
port my  position.  It  holds  that,  if  there  is 
an  express  or  Implied  agreement  for  an  as- 
signment of  tbe  specialty  to  be  gathered 
from  the  nature  of  the  transaction^  it  would 
amount  to  an  equitable  assignment,  though 
no  formal  assignment  was  ever  executed. 
The  creditor  in  the  transaction  simply  re- 
tires and  the  paying  obligor  steps  into  his 
shoes,  fully  clothed  and  panoplied  with  all 
his  rights,  remedies,  and  powers  of  every 
kind  and  description.  He  becomes  himself 
the  creditor  pro  tanto  of  his  defaulting  co- 
obligor.  This  is  the  modem,  if  not  the  an- 
cient, doctrine,  backed  by  an  immense  weight 
of  authority.  Cuyler  v.  Ensworth,  6  Paige 
(N.  Y.)  32;  Orem  v.  Wrightson,  51  Md.  34, 
34  Am.  Rep.  286;  Lumpkin  v.  Mills,  4  Ga. 
343;  Townsend  v.  Whitney,  76  N.  Y.  425; 
McDaniel  v.  Lee,  37  Mo.  204;  N.  B.  I.  v. 
Hathaway,  134  Mass.  69,  45  Am.  Rep.  289. 
In  Mason  v.  Pierron,  63  Wis.  239,  23  N.  W. 
119,  it  was  said:  **The  courts  of  this  coun- 
try, however,  have  very  generally  adheried 
to  the  ancient  rule,  and  hold  that,  although 
the  lien  or  obligation  be  extinguished  at  law 
by  the  payment  of  the  debt,  yet,  for  the  ben- 
efit of  the  surety.  It  continues  in  equity  in 
full  force.  The  cases  which  illustrate  the 
above  propositions  are  very  numerous  in 
both  countries.  A  great  many  of  them  will 
be  found  cited  in  Story's  Equity  Jurispru- 
dence, in  the  notes  to  sections  492,  493,  495, 
496.  499,  'a,'  'b,'  *c';  3  Pom.  Eq.  Jur.  {{ 
1418,  1419,  and  notes."  The  same  statement 
of  the  law  will  be  found  in  Cuyler  v.  Ens- 
worth,  supra:  "According  to  the  modem  doc- 
trine on  this  subject,  the  surety  by  the  mere 
payment  of  the  debt  and  without  any  actual 
assignment  flrom  the  creditor  is,  in  equity, 
subrogated  to  all  the  rights  and  remedies 
of  the  creditor  for  the  recovery  of  his  debt 
against  the  principal  debtor  or  his  property, 
or  against  the  cosureties  or  their  property, 
to  the  extent  of  what  they  are  equitably 
bound  to  contribute."  So  in  N.  B.  I.  v. 
Hathaway,  supra,  the  court  held  that  the 
paying  obligor  **sbould  be  allowed  to  use  the 
creditor's  name,  or  the  security  the  credi- 
tor has  obtained^  to  enforce  the  right  which 
he  has  against  the  cosurety  by  reason  of  the 
payment  which  he  has  made  on  his  account" 
And  finally.  In  McDaniel  v.  Lee,  supra,  the 
court  said:  "It  Is  a  well-settled  principle  in 
courts  of  equity  that,  when  they  once  ac- 
quire jurisdiction  over  the  subject-matter, 
they  will  retain  it  until  full  justice  has  been 
done  between  the  parties.  When  a  party 
is  forced  to  come  to  them  for  relief,  they 
will  not  grant  a  part  of  his  remedy,  and 
drive  him  to  a  court  of  law  for  the  balance ; 
but  they  will  retain  jurisdiction  of  the 
cause  until  full  and  ample  justice  has  hem 
done."  We  could  dte  cases  almost  without 
number  to  the  same  effect,  and,  when  the 
question  is  properly  considered,  there  Is  no 
discordant  note.    The  case  of  Neal  v.  Nash, 
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23  Ohio  St.  483,  expressly  holds  that  where 
It  is  understood  that  the  payment  shall  not 
operate  as  a  satisfaction,  but  the  note  shall 
be  kept  alive  for  the  benefit  of  the  paying 
debtor,  or,  if  necessary,  that  an  assignment 

'shall  be  made  of  it,  the  debtor  may  sue  di- 
rectly upon  the  note  or  in  equity,  and  under 
a  Code  like  ours,  though  prescribing  six  in- 
stead of  three  years,  on  express  or  implied 
contracts,  as  the  limitation,  it  was  held  that 
the  six-year  statute  did  not  apply,  but  the 
ten-year,  the  action  being  for  equitable  re- 
lief. 

There  is  no  conflict  whatever  between  the 
views  herein  expressed  and  the  case  of 
Tripp  V.  Harris,  154  N.  C.  296,  70  S.  E.  470. 
The  authorities  cited  in  that  case  related  to 
actions  at  law,  and  in  Tripp  v.  Harris  it 
was  simply  held  that  the  paying  debtor  was 
subrogated  to  all  rights  of  the  creditor  in 
the  mortgage  or  collateral  security,  which 
was  sufficient  for  the  decision  in  the  case. 
If  there  are  any  expressions  in  the  cases  cit- 
ed which  seem  to  be  the  other  way,  they 
may  be  accounted  for  upon  the  ground  that 
the  distinction  between  the  rights  of  the 
paying  debtor  in  a  court  of  law  and  in  a 
court  of  equity  has  not  been  kept  in  mind, 
and,  besides,  they  were  mere  dicta.  Eivery 
case  in  which  it  is  said  that  the  law  re- 
quires a  formal  assignment  to  be  made  was 
an  action  at  law,  and  not  a  suit  in  equity. 
The  same  reason  for  holding  the  note  to  be 
paid  applies  equally  to  the  collateral  se- 
curljty,  for  it  was  given  to  secure  the  note, 
or  debt  represented  by  it,  and  not  the  new 
debt,  arising  out  of  the  Implied  promise  of 
the  surety  or  co-obligor  to  reimburse  the 
party,  who  paid  the  money  for  him.  The 
principal  debt  must  be  kept  on  foot,  in  or- 
der to  save  the  security  for  the  benefit  of 
him  who  paid  the  money,  and  he  must  be 
subrogated  to  the  same  rights  and  the  same 
debt  the  original  creditor  had.  It  is  far  bet- 
ter and  more  logical  to  hold  that  an  equita- 
ble right  In  the  note  passes  to  the  paying 
debtor  by  virtue  of  the  payment,  which  the 
law  will  make  effectual  by  treating  the  as- 
signment as  having  been  made,  or  compelling 
the  creditor  to  assign  to  a  person  designat- 
ed by  the  debtor,  who  paid  the  money  for 
his  use  and  benefit  Any  other  doctrine  will 
work  great  injustice,  which  the  law  seeks 
to  avoid.  There  are  two  decisions  which 
bear  directly  and  strongly  upon  the  facts  of 

'  this  case:  (1)  Fleming  v.  Beaver,  2  Rawle 
(Pa.)  128,  19  Am.  Dec.  629.  The  headnote 
states  the  point,  and  is  as  follows:  "H.  and 
M.  were  sureties  for  P.,  and  M.  paid  half 
the  debt,  and  joined  H.  in  confessing  a  Judg- 
ment to  a  creditor  of  P.  for  the  other  half, 
it  being  agreed  H.  should  pay  this  judgment 
M.,  however,  was  compelled  to  pay  It.  Held 
that,  H.'s  land  being  sold  by  execution,  M:. 
had  a  right  to  come  on  the  fund  in  the  sher- 
iff's hands  in  preference  to  a  subsequent 
Judgment  creditor  of  H.     Actual  payment 


discharges  a  judgment  at  law ;  but  in  equity 
it  may  still  subsist  if  the  justice  of  the  case 
requires  it  An  equitable  right  to  such  judg- 
ment may  exist  without  any  actual  assign- 
ment of  it."  <2)  Furnold  v.  Bank,  44  Mo. 
336,  in  which  the  syllabus  also  contains  a 
clear  and  full  statement  of  the  facts:  "Judg- 
ment was  recovered  against  a  number  of 
cosureties,  who  subsequently  thereto  sold 
sundiy  lands  owned  by  them,  respectively, 
while  the  same  were  subject  to  the  lien  of 
the  judgment  The  purchaser  of  one  parcel, 
to  prevent  its  sale  under  the  judgment  paid 
the  amount  due  thereon,  and  afterward 
brought  suit  in  equity,  praying  that  the  land 
disposed  of  by  the  cosureties,  while  subject 
to  the  same  lien,  might  be  subjected  to  a 
ratable  proportion  of  the  debt  paid  by  him. 
Held  that,  while  at  law  plaintiff's  payment 
of  the  amount  of  the  judgment  operated  as 
an  extinguishment  of  the  lien,  yet  equity,  in 
furtherance  of  justice,  would  subrogate 
plaintiff  to  the  rights  of  his  grantor,  and 
charge  the  lands  bound  by  the  lien  in  the 
hands  of  the  pther  sureties  or  their  gran- 
tees who  purchased  with  notice.  And  the 
payment  of  the  debt  by  plaintiff  operated  in 
equity  as  an  immediate  assignment  to  him 
of  all  the  securities  held  by  the  Judgment 
creditor.  In  such  case  it  was  the  duty  of  the 
latter  to  make  the  transfer  Instanter.'* 

My  conclusion  is  that  the  Judgment  should 
be  set  aside  and  a  new  trial  awarded  for  the 
error  of  the  judge  in  his  charge,  as  to  the 
statute  of  limitations. 

BROWN,  J.,  concurs'  in  the  dissenting 
opinion  of  WALKER,  J. 


(»  Oa.  App.  SfilV 

CITY  OP  ABBEVILLE  v.  McMILLAN. 

(No.  3,194.) 

(Oourt  of  Appeals  of  Georgia.    Oct  23,  1911.> 

(SyUabui  by  the  Court,) 

Limitation  of  School  Tax. 

This  case  is  controlled  by  Appling  v.  City 
of  Abbeville,  72  S.  E.  31. 

Error  from  City  Court  of  Abbeville;  D.  B. 
Nicholson,  Judge. 

Aciion  by  T.  A.  McMillan  against  the  City 
of  Abbeville.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Haygood  &  Cutts,  for  plaintiff  in  error. 
Hal  Lawson,  for  defendant  in  error. 

RUSSELL,  J.  McMillan  sued  the  city  of 
Abbeville  to  recover  rent  of  a  building  owned 
by  him,  and  which  had  been  rented  from  him 
by  the  board  of  education  of  the  city  and 
used  as  a  dormitory  in  connection  with  the 
school  system.  The  rent  sought  to  be  recov- 
ered was  for  the  use  of  the  building  during 
portions  of  the  years  1907  and  1906.  The 
case  was  tried  by  the  judge,  without  a  jury, 
on  an  agreed  statement  of  facts,  in  which  it 
is  admitted  that  the  city  had  levied  and  coK 
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lected  for  Bchool  purpoBes,  during  1907  and 
1008,  a  tax  of  one-half  of  1  per  cent  each 
year  on  all  taxable  property,  and  had  tnmed 
the  fnnd  over  to  the  board  of  education, 
which  had  expended  all  of  said  fund  for 
school  purposes  before  the  present  suit  was 
filed. 

Many  nice  questions  of  law  are  presented 
for  decision,  but  it  appears,  from  the  facts 
stated  above  and  from  the  decision  of  the 
Supreme  Court  in  the  case  of  Appling  y.  Olty 
of  Abbeville,  72  S.  B.  81,  that  no  recovery 
can  be  had  against  the  city. 

Judgment  reversed. 


cue  Qa.  886) 

JONBS  V.  NORTON  et  aL 

(Supreme  Court  of  Georgia.     Sept  25,  1911.) 

(SyUahu$  by  the  Court.) 

1.  Chaxiel.  Mortgages  ({  251*)  —  Fobeolo- 
SUBE— Right  to  Fobeclosb. 

On  August  6,  1909,  J.,  aa  principal^  and 
N.,  as  indorser,  gave  to  a  bank  18  promissory 
notes  aggregating  $3,500,  maturing  at  the  rate 
of  one  note  on  the  6th  day  of  each  succeeding 
month  after  their  execution.  J.  gave  to  N.  at 
the  time  of  making  the  notes  to  the  bank  18 
notes  for  $50  each,  which,  respectively,  ma- 
tured on  the  same  dates  as  the  notes  given  to 
the  bank.  The  notes  ^ven  by  J.  to  N.  were  in 
consideration  of  the  indorsement  of  the  notes 
to  the  bank,  which  indorsement  was  necessary 
to  enable  J.  to  obtain  the  loan  from  the  bank 
for  which  the  notes  to  it  were  given.  A/t  the 
time  the  notes  were  made,  J.  executed  to  N.  a 
mortgage  on  described  personalty.  There  was 
a  recital  in  the  mort^^age  that  it  was  given  for 
the  purpose  of  securing  N.  '*from  any  and  all 
loss  and  expenses  Abey  may  incur  by  reason  of 
such  indorsements,"  as  well  as  to  secure  the 
payment  of  the  series  of  $50  notes  given  by  J. 
to  N.  The  mortgage  contained  the  stipulation 
that  'It  is  hereby  covenanted  and  agreed,  in 
further    consideration    of    <the    premises,    that 

*  *  *  upon  default  in  the  payment  of  any 
taxes  or  other  assessments,  or  default  in  the 
payment  of  any  debt  or  obligation  which  may 
become  a  lien  upon  the  said  property  hereby 
mortgaged,  that  from  thenceforth  it  shall  and 
may  be  lawful  for  the  parties  of  the  second  part 

•  ♦  ♦  at  their  option  to  declare  the  whole  re- 
maining indebtedness  then  unpaid  to  be  due 
and  payable  at  once,"  giving  to  the  mortgagees 
the  right  to  sell  the  mortgaged  property  and 
the  equity  of  redemption  of  the  mortgagor 
therein  for  the  purpose  of  paying  the  principal 
and  interest  on  the  debt  and  the  costs  of  sale,  to- 
gether with  attorney's  fees  and  commissions,  the 
surplus,  if  any,  to  be  paid  to  the  mortgagor. 
The  mortgage  also  provided  that  the  mortgagees 
upon  such  default  might  take  such  other  legal 
proceedings  as  they  might  deem  necessary  and 
proper.  Beld:  (a)  Upon  the  happening  of  such 
default,  the  mortgagees  could  not,  under  the 
statutory  proceeding  for  the  foreclosure  of  chat- 
tel mortgages,  foreclose  the  mortgage  given  them 
by  Jones  for  the  amount  of  the  notes  given  to 
the  bank  and  remaining  unpaid,  which  it  then 
held,  the  bank  being  no  party  to  the  mortgage, 
and  the  fact  that  the  mortgagees  executed  and 
the  trial  judge  approved  a  bond  given  by  the 
mortgagees  to  the  mortgagor  to  indemnify  him 
against  loss  as  to  the  notes  given  to  the  bank 
did  not  change  the  rule,  (b)  The  mortgagees 
could,  however,  foreclose  the  mortgage,  under  the 
statutory  proceedings,   upon  the  default  of  the 


mortgagor  as  stated,  for  the  indebtednesi  repre- 
sented by  80  many  of  the  series  of  $50  notes 
given  by  the  mor^agor  to  the  mortgagee  and 
remaining  unpaid  at  the  time  of  such  default 
(c)  And  the  right  to  the  last-mentioned  fore- 
closure was  not  affected  by  the  facts  that  no 
levy  had  been  made  to  collect  the  unpaid  taxes 
due  by  the  mortgagor,  and  that  the  same  were 
paid  after  default  and  prior  to  the  trial,  and 
that  judgments  against  the  mortgagor  were  ob- 
tained subsequentiy  to  the  record  of  the  mort- 
gage, and  that  no  execution  had  been  issued  for 
a  city  license  due  by  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  I  251.*] 

2.  Appeal  and  Ebbob  ({  518*)  —  Recobd — 
Scope  and  Contents— Affidavits  of  II- 
leqalitt. 

A  proffered  amendment  to  the  affidavit  of 

illegality,  which  was  disallowed  by  the  court, 

could  not  properly  be  brought  up  as  a  part  of 

the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  9  518.*] 

Error  from  Superior  Court,  Chatham 
County;    W.  G.  Charlton,  Judge. 

Proceedings  by  J.  V.  and  J.  H.  Norton  to 
foreclose  a  mortgage  against  N.  N.  Jones. 
From  a  judgment  of  foreclosure,  the  mort- 
gagors bring  error.    Reversed. 

See,   also,   71   S.   E.  6S7. 

On  August  6,  1909,  N.  N.  Jones,  as  prin- 
cipal, and  J.  V.  and  J.  H.  Norton,  as  In- 
dorsers,  gave  to  the  Citizens'  &  Southern 
Bank  18  promissory  notes  aggregating  $3,- 
500,  maturing  at  the  rate  of  one  note  on  the 
6th  day  of  each  succeeding  month  after  their 
execution.  Jones  gave  to  the  Nortons  at  the 
time  of  making  the  notes  to  the  bank  his  18 
notes  for  $50  each,  which,  respectively,  ma- 
tured on  the  same  dates  as  the  notes  given 
to  the  bank.  The  notes  grlven  by  Jones  to 
the  Nortons  were  in  consideration  of  their 
indorsements  of  the  notes  to  the  bank,  which 
indorsements  were  necessary  to  enable  Jones 
to  obtain  a  loan  from  the  bank  for  which 
the  notes  to  it  were  given.  At  the  time  the 
notes  were  made,  Jones  executed  to  the  Nor- 
tons a  mortgage  on  his  stock  of  goods  and 
other  personalty.  There  was  a  recital  in  the 
mortgage  that  it  was  given  for  the  purpose 
of  securing  the  Nortons  **from  any  and  all 
loss  and  expenses  they  may  incur  by  reason 
of  said  indorsements,*'  as  well  as  to  secure 
the  payment  of  the  series  of  $50  notes  given 
by  Jones  to  the  Nortons.  The  mortgage  also 
contained  the  following  clause:  "And  it  Is 
hereby  covenanted  and  agreed,  in  further 
consideration  of  the  premises,  that  ♦  •  • 
upon  default  in  the  payment  of  any  taxes  or 
other  assessments,  or  default  in  the  payment 
of  any  debt  or  obligation  which  may  become 
a  lien  upon  the  said  property  hereby  mort- 
gaged, that  from  thenceforth  it  shall  and 
may  be  lawful  for  the  parties  of  the  second 
part  [the  Nortons],  ♦  •  •  at  their  op- 
tion, to  declare  the  whole  remaining  indebt- 
edness then  unpaid  to  be  due  and  payable 
at  once,  and  to  grant,  bargain,  sell,  and  dls- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
72  S.B.— 22 
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pose  of  said  before-mentioned  property  and 
all  benefit  and  equity  of  redemption  of  said 
party  of  the  first  part,  according  to  the  laws 
of  Georgia,  paying  to  the  said  party  of  the 
first  part  [Jones]  the  overplus  of  the  pur- 
chase money  to  be  obtained  therefor  after 
the  satisfaction  of  the  principal  and  inter- 
est due  on  said  debt  aforesaid,  the  costs  of 
advertising  and  sale,  and  costs  of  foreclos- 
ing, with  attorney's  fees  and  commissions  to 
be  due  on  said  foreclosure  and  the  collection 
of  said  debt"  A  further  provision  of  the 
mortgage  was  that  "the  parties  of  the  sec- 
ond part  •  •  •  shall  have  the  right  ei- 
ther to  sell  said  property  In  the  manner 
hereinbefore  stated,  or  they  may  take  such 
other  legal  proceedings  hereunder  as  they 
may  deem  necessary  and  proper  in  the  prem- 
ises; but  whatever  proceedings  may  be  tak- 
en to  collect  the  debt  hereby  secured,  or  to 
sell  the  said  property,  the  proceeds  of  the 
sale  of  said  property  shall  be  applied  as 
hereinbefore  set  forth."  On  February  17, 
1910,  an  affidavit  was  made  by  one  of  the 
Nortons  for  the  statutory  foreclosure  of  the 
mortgage.  It  was  stated  in  the  affidavit 
that  Jones,  the  mortgagor,  was  indebted  to 
the  mortgagees  **in  the  sum  of  $2,850  prin- 
cipal, with  interest  as  stipulated  in  said 
mortgage,  and  that  the  amount  of  said  sev- 
eral sums  is  now  due;  that  the  same  is  due 
by  reason  of  the  following  provisions  in 
said  mortgage,  to  wit"  Then  follows  a  quo- 
tation of  the  clause  in  the  mortgage  making 
the  whole  indebtedness  due  at  the  option  of 
the  mortgagees  upon  the  default  of  the 
mortgagor  in  the  payment  of  any  taxes  or 
other  assessments,  or  default  In  the  pay- 
ment of  a^y  debt  or  obligation  which  may 
become  a  lien  upon  the  mortgaged  property. 
It  was  averred  in  the  affidavit  that  the 
mortgagor  had  defaulted  in  the  payment  of 
taxes  due  on  the  property  covered  by  the 
mortgage  In  a  given  amount  for  state  and 
county  taxes  for  the  year  1909,  a  city  li- 
cense for  a  given  amount  for  the  year  1910, 
two  judgments  against  the  mortgagor  for 
stated  amounts  rendered  in  a  Justice's  court 
on  October  13, 1909,  two  Judgments  rendered 
against  him  for  stated  amounts  in  the  same 
court  on  December  8,  1909,  two  Judgments 
against  him  In  stated  amounts  rendered  in 
the  same  court  on  January  12,  1910,  and  an- 
other for  a  given  amount  rendered  in  the 
same  court  on  February  9, 1910,  and  that,  be- 
fore the  making  of  the  affidavit,  the  amount 
sworn  to  be  due  the  mortgagees  had  been 
declared  to  be  due  under  the  terms  of  the 
mortgage  and  demand  for  Its  payment  made, 
which  was  refused.  The  mortgagor  filed  an 
affidavit  of  illegality  upon  the  grounds,  in 
substance,  among  others,  (a)  that  none  of 
the  notes  were  due,  and  no  default  had  been 
made  in  the  payment  of  any  of  them;  (b) 
that  the  mortgagor  still  owed  to  the  bank 
the  notes  given  to  It  which  were  not  due, 
and  the  bank  had  not  declared  the  entire 
debt  due,  and  that  no  part  of  that  indebted- 


ness was  owln^  and  due  to  the  mortgagees; 
(c)  that  no  Judgment  had  been  rendered 
against  the  mortgagees  upon  their  contract 
of  suretyship;  (d)  that  state  and  county 
taxes  alleged  in  the  affidavit  of  foreclosure 
to  have  been  due  have  been  paid,  that  no 
execution  had  been  Issued  for  the  license 
tax  or  any  demand  made  for  its  payment, 
and  that  the  Judgments  referred  to  in  the 
affidavit  of  foreclosure  constituted  no  lien 
upon  the  property  mortgaged  that  could  in 
any  way  defeat  the  lien  of  the  mortgage; 
(e)  "that  the  plaintiffs  have  no  right  to  de- 
mand payment  of  all  of  the  $50  notes,  for 
the  reason  that  it  affirtnatlvely  appears  in 
and  by  the  mortgage  that  the  defendant  by 
paying  the  principal  to  the  Citizens'  &  South- 
ern Bank  would  be  relieved  from  the  pay- 
ment of  the  $50.00  notes,  and  that  none  of 
said  $50.00  notes  are  now  due  ;*'  and  (f)  that 
the  mortgagor  had  paid  all  the  notes  given 
to  the  bank  which  had  matured.  An  appli- 
cation was  made  by  the  mortgagees  to  the 
Judge  of  the  superior  court  to  sell  the  prop- 
erty levied  on  in  the  mortgage  fl.  fa.  in  ac- 
cordance with  the  statute  providing  for  the 
speedy  sale  of  goods  under  levy  and  which 
are  expensive  to  keep.  The  mortgagor  filed 
objections  to  the  granting  of  such  an  order; 
the  grounds  of  objection  being  the  same  as 
those  set  out  in  the  affidavit  of  illegality. 
By  consent  of  the  parties,  the  judge  of  the 
superior  court,  without  the  Intervention  of 
a  jury,  tried  and  passed  on  all  Issues  made 
by  the  affidavit  of  Illegality  and  objections 
to  the  sale.  After  hearing  evidence  and  ar- 
gument, he  adjudged  that  the  mortgagees 
were  entitled  to  proceed  with  the  mortgage 
execution  for  the  sum  of  $2,850  principal, 
with  Interest  at  8  per  cent,  on  $2,300  (the 
sum  of  the  unpaid  notes  given  to  the  bank) 
from  August  6,  1909,  and  all  costs  of .  fore- 
closure. The  judgment  contains  the  follow- 
ing recital:  "Said  J.  V.  Norton  and  J.  H. 
Norton  having  tendered  a  bond  to  Indemni- 
fy the  said  N.  N.  Jones  against  any  loss  by 
reason  of  the  notes  held  by  the  Citizens'  & 
Southern  Bank,  the  said  bond  Is  hereby  ap- 
proved and  ordered  filed  as  a  part  of  the 
record."  A  sale  of  the  property  was  ordered 
after  10  days'  advertisement  Jones,  tlie 
mortgagor,  excepted  to  the  judgment  render- 
ed and  the  order  granted,  assigning  error 
therein  upon  substantially  the  same  grounds 
as  contained  in  his  affidavit  of  illegality. 

Robt  Lk  Colding  and  Jas.  F.  Evans,  for 
plaintiffs  in  error.  Wm.  M.  Farr  and  B.  S. 
Elliott,  for  defendant  In  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  [1]  1.  Some  courts  have  sought  to 
establish  a  distinction  between  a  contract  of 
a  principal  to  indemnify  his  surety  against 
damage  merely  and  nothing  more  and  a  con- 
tract by  which  a  principal  undertakes  to  In- 
demnify his  surety  against  any  liability  for 
the  failure  of  the  principal  to  do  a  certain 
act  or  pay  a  certain  sum  of  money  at  a  stat- 
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^  time,  and  tiare  beld  that  in  instances  of 
the  first  character  damage  must  be  shown 
before  the  surety  is  entitled  to  recover,  but 
In  cases  of  the  latter  kind  the  surety  upon 
the  default  of  his  principal  has  a  right  of 
action  though  he  has  not  been  damnified. 
This  distinction,  however,  has  not  been  rec- 
ognized by  all  courts,  and,  even  where  it  has 
been  adopted,  the  different  courts  have  not 
agreed  as  to  the  measure  of  damages  the 
surety  Is  entitled  to  recover  in  cases  falling 
within  the  latter  classification.  In  the  view 
we  take  of  the  case  now  before  us,  it  is  un- 
necessary to  commit  ourselves  as  for  or 
against  the  doctrine  above  stated.  The  mort- 
gagees in  the  present  case  adopted  the  >  stat- 
utory proceeding  for  the  foreclosure  of  a 
chattel  mortgage,  which  is  that  '*any  person 
holding  a  mortgage  on  personal  property  and 
wishing  to  foreclose  the  same,  shall,  either 
in  persop,  or  by  ^is  agent,  or  attorney  in 
fact  or  at  law,  go  before  some  officer  of  this 
state  who  is  authorized  by  law  to  administer 
oaths,  *  *  •  and  make  affidavit  to  the 
amount  of  principal  and  interest  due  on  such 
mortgage,  •  •  •  and  when  such  mortgage, 
or  sworn  copy,  with  such  affidavit  annexed 
thereto,  shall  be  filed  in  the  office  of  the 
clerk  of  the  superior  court  of  the  county 
wherein  the  mortgagor  resides  at  the  date  of 
the  foreclosure,  *  *  *  it  shall  be  the  duty 
of  the  clerk  to  issue  an  execution  •  *  * 
commanding  the  sale  of  the  mortgaged  prop- 
erty to  satisfy  the  principal  and  interest,  to- 
gether with  the  cost  of  the  proceedings  to 
foreclose  the  said  mortgage."  Civ.  Code  1910, 
i  3286.  This  section  clearly  contemplates 
that  the  affidavit  shall  be  made  as  to  the 
amoont  of  principal  and  interest  due  to  the 
holder  of  the  mortgage;  and  it  follows,  of 
course,  that  a  chattel  mortgage  cannot  be 
foreclosed  under  the  statutory  proceeding  for 
a  debt  owing  to  any  one  other  than  the  hold- 
er of  the  mortgage.  In  the  case  under  re- 
view there  was  no  covenant  that  Jones,  the 
mortgagor,  should  pay  to  the  Nortons,  the 
mortgagees,  any  of  the  indebtedness  evi- 
denced by  the  notes  which  Jones  as  principal 
and  the  Nortons  as  his  sureties  had  given  the 
bank.  Jones  owed  such  indebtedness  to  the 
bank,  and  there  was  no  contingency  in  the 
mortgage  upon  the  happening  of  which  he 
would  owe  it  to  the  Nortons,  except  their 
payment  of  it  to  the  bank.  The  mere  fact 
that  Jones  covenanted  in  the  mortgage  that 
all  of  the  notes  remaining  unpaid  should  be- 
come due  upon  his  default  as  to  the  pay- 
ment of  taxes,  etc.,  did  not,  upon  such  de- 
fault, make  him  indebted  to  the  Nortons  for 
what  he  owed  the  bank,  esi)ecially  as  the 
bank  was  not  a  party  to  such  covenant  If 
Jones,  in  order  to  secure  the  Nortons,  had 
given  them  a  note  for  the  sum .  of  the  notes 
given  to  the  bank,  or  had  entered  into  a  cove- 
nant with  them  to  pay  such  sum,  then  a  dif- 
ferent question  would  be  presented.  Even 
In  such  a  case  there  is  a  difference  of  Judi- 
cial opinion  as  to  whether  the  mortgagees 


could  reoover  befbre  Judgment  had  been  ren- 
dered against  them,  or  they  bad  been  dam- 
aged. Nor  are  the  courts  which  hold  that 
the  mortgagees  in  such  circumstances  may 
recover  unanimous  as  to  the  method  by  which 
the  mortgagor  should  be  protected  from  the 
possibility  of  having  subsequently  to  pay  the 
same  debt  to  the  creditor.  In  the  case  un- 
der consideration,  the  Nortons  tendered,  and 
the  trial  Judge  approved,  a  bond  given  by  the 
Nortons,  the  mortgagees,  to  Jones,  the  mort- 
gagor, to  indemnify  Jones  against  any  loss 
by  reason  of  the  notes  held  by  the  bank 
against  Jones  as  principal  and  the  Nortons 
as  sureties ;  but  our  statute  does  not  recog- 
nize or  provide  for  such  a  bond.  The  ordi- 
nary rule  stated  in  our  Code  is:  "If  the 
principal  executes  any  mortgage  or  gives 
other  security  to  the  surety  or  indorser  to 
indemnify  him  against  loss  by  reason  of  his 
suretyship,  the  surety  or  indorser  may  pro- 
ceed to  foreclose  such  mortgage,  or  enforce 
such  other  lien  or  security  as  soon  as  Judg- 
ment shall  be  rendered  against  him  on  his 
contract"  Civ.  Code  1910,  §  3555.  Under 
this  section  no  foreclosure  can  be  had  ordi- 
narily until  after  Judgment  against  the  mort- 
gagee. Importers*  &  Traders'  Bank  v.  Mc- 
Ghees,  88  Ga.  703,  16  S.  E.  27.  Our  conclu- 
sion is  that  the  Nortons  did  not  have  the 
right  under  the  statutory  proceedings  to  fore- 
close chattel  mortgages  to  foreclose  the  mort- 
gage held  by  them  for  the  amount  of  the 
notes  given  by  Jones  as  principal  and  them- 
selves as  sureties,  which  notes  the  bank  held. 
2.  The  mortgagees,  however,  did  have  the 
right  to  foreclose  the  mortgage  under  the 
statutory  proceedings  upon  the  default  of 
the  mortgagor  to  pay  taxes  due  on  the  mort- 
gaged property,  or  failure  to  discharge  the 
Judgments  rendered  against  him,  or  for  the 
indebtedness  represented  by  so  many  of  the 
series  of  $50  notes  given  by  the  mortgagor 
to  the  mortgagees  and  remaining  unpafd  at 
the  time  of  such  default,  and  which  were 
given  by  the  mortgagor  to  the  mortgagees  in 
consideration  of  their  suretyship  on  the  notes 
given  by  the  mortgagor  to  the  bank.  This 
series  of  notes  represented  an  indebtedness 
of  the  mortgagor  to  the  mortgagees,  the  pay- 
ment of  which  was  secured  by  the  mortgage ; 
and  their  maturity  was  accelerated,  in  ac- 
cordance with  the  covenant  in  the  mortgage, 
upon  the  default  of  the  mortgagee  as  above 
stated.  The  facts  that  no  levy  had  been 
made  to  collect  the  unpaid  taxes  and  that 
the  same  were  paid  prior  to  the  trial,  and 
that  the  Judgments  against  the  mortgagor 
were  obtained  subsequently  to  the  record  of 
the  mortgage,  and  that  no  execution  had 
been  issued  for  the  city  license,  were  not 
valid  reasons  why  the  mortgage  should  not 
be  foreclosed  for  the  indebtedness  due  to 
the  mortgagees  under  the  mortgage  and  the 
covenant  contained  therein.  There  is  no, 
merit  in  any  of  the  other  assignments  of  er- 
ror, nor  do  they  require  special  considera- 
tion. 
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[21  8.  The  mortgagor  offered  an  amend- 
ment to  his  affidayit  of  illegality,  which  was 
disallowed  by  the  court  Error  Is  assigned 
upon  this  ruling  in  the  bill  of  exceptions. 
However,  the  proffered  am^idment  Is  not 
set  out  therein,  nor  attached  thereto  as  an 
exhibit,  but  is  sought  to  be  brought  up  only 
as  a  part  of  the  record.  As  has  been  fre- 
quently decided,  such  assignment  of  error 
presents  no  question  for  review.  Willlf  ord  v. 
Denby,  127  Ga.  786,  56  S.  B.  1010. 

It  follows  from  what  has  been  said  that 
the  judgment  In  so  far  as  it  authorized  the 
defendants  in  error  to  proceed  to  collect  in 
the  foreclosure  proceeding  the  sum  of  $2,300, 
the  indebtedness  represented  by  the  notes 
given  to  the  bank  with  interest  thereon, 
mast  be  reversed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 


(186  Oa.  869) 

BOWEN  et  al.  v.  NEAL  et  al. 
(Supreme  Court  of  Georgia.     Sept  26,  1911.) 

(Syllabus  hv  the  Court,) 

1.  Wills  (8  303*)— Probatb  in  Solkun  Fobm 
—Witnesses. 

Where  a  will  is  offered  for  probate  in  sol- 
emn form,  all  of  the  attesting  witnesses  who 
are  in  life  and  within  the  jurisdiction  of  the 
court  are  necessary  witnesses. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  715 ;   Dec  Dig.  §  308.*] 

2.  Appeal  and  Bbbob  (§  618*)  —  Review — 
Record. 

Where  an  amendment  to  a  caveat  was  of- 
fered and  rejected  by  the  court,  it  did  not  be- 
come a  part  of  the  record,  and  this  court  will 
not  review  the  ruling  of  the  court  below  in  re- 
jectins[  the  amendment;  it  appearing  that  the 
same  is  not  set  out  in  the  bill  of  exceptions  or 
attached  to  the  same  as  an  exhibit  properly 
authenticated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  %  5ia*] 

Error  from  Superior  Court,  Bulloch  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Application  of  Linton  Neal,  administrator, 
and  others,  for  the  probate  of  a  will.  W.  H. 
Bowen  and  others  filed  a  caveat  From  an 
order  admitting  the  will  to  probate,  the 
caveators  briug  error.    Reversed. 

H.  B.  Strange  and  Anderson  ft  Speer,  for 
plaintiffs  in  error..  Brannen  ft  Booth,  for  de- 
fendants in   error. 

BECK,  J.  This  was  an  application  for  the 
probate  in  solemn  form  of  the  will  of  James 
M.  Bowen.  A  caveat  was  filed,  and  the  case 
was  appealed  by  consent  from  the  court  of 
ordinary  to  the  superior  court  Upon  the 
bearing,  at  the  conclusion  of  the  evidence 
offered  by  the  propounder,  counsel  for  the 
caveators  made  a  motion  to  direct  a  verdict 
setting  aside  the  will,  on  the  ground  that  the 
propounder  had  failed  to  make  out  a  prima 


facie  case  and  to  establish  the  win;  and 
further  stated  that  the  cavjeators  would  in- 
troduce no  testimony.  The  court  overruled 
this  motion.  Counsel  for  the  propounder 
then  moved  the  court  to  direct  a  verdict  for 
the  propounder,  which  the  court  did.  To 
both  rulings  of  the  court  the  caveators  ex- 
cepted. 

[1]  1.  The  propounders  were  not  entitled 
to  a  verdict  setting  up  the  instrument  of- 
fered as  the  last  will  and  testament  of  James 
M.  Bowen.  One  of  the  attesting  witnesses 
was  dead,  and,  of  course,  under  the  stat- 
ute, the  testimony  of  any  one  familiar  with 
his  handwriting  could  properly  be  adduced 
to  prove  the  signature  of  this  witness.  But 
the  other  two  attesting  witnesses,  who  were 
in  life  and  within  the  Jurisdiction  of  the 
court,  should  have  been  called  to  prove  the 
will  and  their  signatures  thereto.  Section 
3856  of  the  Code  of  1910  provides:  "Probate 
by  the  witnesses,  or  in  solemn  form,  is 
where,  after  due  notice  to  all  the  heirs  at 
law,  the  will  is  proven  by  all  the  witnesses 
in  existence  and  within  the  jurisdiction  of 
the  court,  or  by  proof  of  their  signatures 
and  that  of  the  testator,  the  witnesses  being 
dead,  and  ordered  to  record;  such  probate 
is  conclusive  upon  all  the  parties  notified, 
and  all  the  legatees  under  the  will  who  are 
represented  in  the  executor."  One  of  the 
two  attesting  witnesses  who  were  in  life  at 
the  time  the  will  was  offered  for  probate 
was  called  and  examined,  but  the  other  was 
not  examined.  If  the  latter  had  been  with- 
out the  jtirisdiction  of  the  court,  testimony 
of  one  who  was  familiar  with  the  signature 
and  the  handwriting  of  the  absent  witness 
would  have  been  competent  to  prove  the  sig- 
nature, Just  as  in  the  case  of  a  dead  witness. 
But  the  living  attesting  witness  who  was  not 
examined  was  not  shown  to  have  been  be- 
yond the  Jurisdiction  of  the  court  True,  It 
appears  that  he  was  temporarily  absent  from 
the  state,  but  his  home  was  in  Bryan  coun- 
ty, and  he  was  a  resident  of  that  county; 
and,  while  his  presence  in  court  might  not 
have  been  compelled  by  subpoena,  interroga- 
tories might  have  been  sued  out  with  the 
will  attached  thereto,  and  questions  in  re- 
gard to  the  execution  of  the  will  propounded 
by  commissioners  to  the  attesting  witness. 
This  is  the  proper  course  to  pursue  where 
a  witness  not  residing  in  the  county  in  which 
the  will  is  offered  for  probate  will  not  vol- 
untarily attend  the  court  Deupree  v.  Deu- 
pree,  45  Ga.  417.  The  named  executor  who 
offers  a  will  for  probate  in  solemn  form 
must  not  only  prove  the  instrument  which 
it  is  sought  to  prove,  but  also  that  the  tes- 
tator was  of  sound  and  disposing  mind  and 
memory.  The  burden  of  proof  as  to  these 
essential  facts  rests  upon  the  propounder; 
and,  where  the  attesting  witnesses  are  In 
life  and  within  the  Jurisdiction  of  the  court, 
the  propounder  can  only  successfully  carry 


^For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 
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the  burden  of  proof  and  make  oat  a  prima 
fade  case  by  introdndng  testimony  of  all 
the  attesting  witnesses  in  life  and  within  the 
jurisdiction  of  the  court  They  must  be 
introduced  by  him,  even  though  he  knows 
that  their  testimony  will  be  unfavorable; 
and  In  case  their  evidence,  when  introduced, 
tends  to  support  a  caveat  to  the  will  rather 
than  support  and  establish  it,  their  hostility 
Is  not  necessarily  fatal  to  the  will.  If  their 
evidence  tends  to  the  destruction  of  the 
will,  other  witnesses  who  know  their  signa- 
tures, in  case  they  deny  the  fact  of  their 
attestation,  or  other  witnesses  who  can  tes- 
tify as  to  the  testamentary  capacity  and 
mental  condition  of  the  testator,  may  be 
called  to  show  all  the  essential  facts  and  pre- 
requisites to  the  valid  execution  of  the  will. 
Gillis  V.  GUlls,  96  G&  15,  23  S.  E.  107,  30 
I/.  R.  A.  143,  51  Am.  St  Rep.  121. 

[2]  2.  An  amendment  to  the  caveat  was 
ofTered  and  refused  by  the  court  The  order 
refusing  to  allow  the  amendment  was  ac- 
cepted to,  but  the  question  raised  by  that 
exception  will  not  be  reviewed  here,  because 
the  amendment  which  was  rejected  by  the 
court  is  not  set  out  In  the  bill  of  exceptions 
or  attached  thereto  as  an  exhibit  Barnett 
Y.  Railway  Co.,  87  Ga.  766,  13  S.  B.  004; 
Jones  V.  Norton,  72  S.  E.  337. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(136  Ga.  888) 

JACKSON    V.    EDWARDS. 
(Supreme  Court  of  Georgia.     Sept  26,  1911.) 

(Syllabus  by  the  Court.) 

1.  Bankbuptcy   (i   399*)  — Effect  of   Pro- 
ceedings—Exemptions. 

A  bankrupt  applied  to  have  an  exemption 
to  the  amount  of  $300  set  apart  to  him  in  the 
court  of  bankruptcy.  Certain  articles  of  per- 
sonalty were  set  apart  and  delivered  to  him. 
The  difference  between  their  value  and  $300 
was  set  apart  in  money  as  an  exemption,  in 
lieu  of  an  equivalent  amount  of  household  and 
kitchen  furniture  and  provisions.  The  holder 
of  certain  promissory  notes  containing  a  waiver 
of  homestead  and  exemption  filed  a  petition  in 
the  state  court,  and  a  receiver  was  appointed  to 
apply  for  and  obtain  possession  of  the  sum  of 
money  so  set  apart,  and  it  was  sought  to  have 
euch  sum  applied  to  the  waiver  notes,  which 
were  for  a  greater  amount.    Held: 

1.  That  the  setting  apart  in  the  court  of  bank- 
ruptcy of  a  sum  01  money,  in  lieu  of  house- 
hold and  kitchen  furniture  and  provisions,  did 
not  make  such  sum  exempt  from  the  operation 
of  the  waiver  contained  in  the  notes,  as  being 
a  nonwaiverable  exemption,  under  article  9,  § 
3,  par.  1,  of  the  Constitution  of  1877. 

[Sd.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  IMg.  §  399.*] 

2.  Bankruptcy  (§  400*)— Bfpbct  of  Pbocebd- 

INGS— EXEMPnO  NS . 

The  holder  of  such  waiver  notes  was  not 
compelled  to  withhold  his  claim  and  make  no 
proof  of  it  in  the  bankrupt  court  on  account 
of  the  possibility  that  the  bankrupt  might  ap- 
ply for  an  exemption.  If  he  were  compelled  to 
elect  in  advance,  and  not  file  any  claim  in  the 


court  of  bankruptcy,  because  of  the  existence  of 
such  waiver  in  his  notes,  and  the  bankrupt 
should  make  no  such  application,  he  would  be 
left  with  neither  a  claim  in  bankruptcy  nor  an 
exemption  which  he  might  enforce.  He  is  not 
compelled  in  advance  to  elect  between  claiming 
as  a  creditor,  and  the  possibility  that  the  bank- 
rupt may  subsequently  claim  an  exemption, 
which  will  be  treated  as  not  administered  in 
bankniptcy,  and  which  may  be  subjected  under 
his  waiver 

(a)  Proof  that  the  holder  of  such  waiver  notes 
filed  in  the  court  of  bankruptcy  his  claim  rep- 
resented by  such  notes,  and  *'had  participated 
in  aU  the  proceedings  in  said  court,  was  rep- 
resented by  counsel  throughout  the  entire  pro- 
ceedings, had  notice  of  the  setting  apart  of  said 
homestead  in  specifics  and  cash,^  and  had  in- 
terposed no  objection  thereto,**  did  not  destroy 
the  right  of  the  holder  of  the  notes  containing 
the  waiver  to  subject  a  sum  of  money  set  apart 
as  an  exemption  in  bankruptcy. 

0))  It  did  not  appear  that  the  holder  of  such 
waiver  notes  received  any  dividend  in  the 
court  of  bankruptcy,  or  the  amount  thereof,  or 
that  his  claim  had  been  reduced  from  its  orig- 
inal amount  Nor  is  the  effect  of  such  facts,  if 
existing,  determined. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  400.*] 

Error  from  Superior  Court  Catoosa  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  G.  W.  Edwards  against  Thomas 
G.  Jackson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

J.  M.  Rudolph  and  Sam.  P.  Maddox,  for 
plaintiff  in  error.  W.  E.  Mann,  for  defend- 
ant In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(1S7  Ga.  39) 
WILLIAMS  et  al.  y.  MERCER  et  al. 
(Supreme   Court   of  Georgia.     Oct.   32,  1911.) 

(ByUahus  by  the  Court,) 

1.  Appeal  and    Erbob   (§  877*)  —  Review  — 
Pabties  Entitled  to  Assert  Ebbob. 

Where  an  equitable  proceeding  was  brought 
for  the  partition  of  land,  and  some  of  the  de- 
fendants appeared  and  defended,  but,  after  a 
verdict  was  directed  in  favor  of  the  plaintiff, 
they  did  not  move  for  a  new  trial  or  except,  a 
defendant  who  made  no  appearance  or  defense 
could  not,  by  bill  of  exceptions,  assign  error 
on  and  obtain  a  decision  in  regard  to  interlocu- 
tory rulings,  such  as  the  admission  or  rejec- 
tion of  evidence,  made  upon  the  tender  of,  or 
objection  to.  evidence  by  the  other  defendants. 
Such  defenoants  could  except  to  the  direction 
of  the  verdict  as  not  authorized  by  the  i)etition, 
or  to  the  decree  entered  as  not  authorized  by 
the  verdict. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  fi  877.*] 

2.  Sufficiency  of  Pleading— Vebdict  and 
Degbee. 

Treating  the  allegations  of  the  plaintiffs 
petition  as  true  against  the  excepting  defend- 
ant, as  against  such  defendant,  they  authorized 
the  direction  of  the  verdict  and  the  decree 
which  was  entered. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; J.  H.  Merrill,  Judge. 


^For  other  cases  &••  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Action  by  O.  M.  Mercer  and  others  against 
Polly  Williams  and  others.  Judgment  for 
plaintiffs,  and  defendants  Polly  Williams  and 
others  bring  error.    Affirmed. 

W.  A.  Covington  and  Pope  &  Bennet,  for 
plaintiffs  in  error.  J.  A.  Wilkes,  Shipp  & 
Kline,  and  B.  L.  Bryan,  for  defendants  in 
error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BEOK,  J.,  absent 


(136  Ga.  868) 

BRADEN  V.  MARTIN. 
(Supreme  Ck>urt  of  Georgia.     Sept  26,  1911.) 

(8yllahu9  by  the  Court.) 

1.  BOUNDABIES  (§  52*)— ESTABLIfiHMENT— AP- 
FOINTMEITT  OF  PBOCESSIONEBS. 

While  the  protest  filed  by  the  defendant  in 
error  to  the  return  of  the  processioners  con- 
tained Beveral  grounds,  only  two  of  them  were 
passed  upon  by  the  court  below,  and  the  judg- 
ment of  the  court  sustaining  the  protest  was 
based  upon  those  two  grounds  only:  First, 
"that  notice  was  not  served  upon  protestant 
ten  days  before  the  alleged  procession,"  as  re- 
quired by  law;  second,  upon  the  ground  that 
the  processioners  had  not  been  appointed  by 
the  ordinary  of  the  county.  The  truth  of  both 
of  these  grounds  was  admitted  in  an  agreed 
statement  of  facts.    Held: 

(a)  Where  the  record  did  not  contain  a. 
copy  of  the  application  for  processioning,  but 
the  return  of  the  processioners  recited  that  ten 
days'  notice,  as  required  by  law,  had  been  given 
to  all  of  the  owners  of  adjoining  lands  (naming 
them),  and  a  person  not  so  named  filed  a  protest 
to  such  return,  but  no  evidence  was  introduced 
that  he  was  in  fact  an  owner  of  adjoining  land, 
it   was    error   to   sustain   the    protest   on   the 

f round  that  such  protestant  had  not  been  noti- 
ed. 

(b)  Under  the  provisions  of  the  act  ap- 
proved December  13,  1871  (Acts  1871-72,  p. 
225),  creating  a  board  of  commissioners  of  roads 
and  revenue  for  the  county  of  Floyd  and  other 
counties,  the  said  board,  and  not  4:he  ordinary  of 
the  county,  had  authority  to  appoint  proces- 
sioners. (Fish,  G.  J.,  and  Holden,  J.,  dissent 
from  the  ruling  made  in  this  headnote.) 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  f f  253-263 ;    Dec.  Dig.  {  52.*] 

2.  Boundaries  (8  52*)— Establishment— Pro- 
test TO  Return  of  Processioners— Trav- 
erse. 

No  traverse  of  the  protest  was  necessary  to 

put   in    issue    the    allegations   of    the    vanous 

grounds  thereof. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  K  253-263;    Dec  Dig.  {  52.*] 

Error  from  Superior  Court,  Floyd  County; 
G.  W.  Maddox,  Judge. 

Application  by  Q.  H.  Braden  to  proces- 
sion his  land.  To  the  return  of  the  proces- 
sioners, C.  W.  Martin  files  his  protest  To 
an  order  sustaining  the  protest  Braden  ex- 
cepts.   Reversed. 

Q.  H.  Braden  made  application  to  two  of 
the  processioners  appointed  in  and  for  the 
859th  district,  G.  M. -Floyd  county,  by  the 
board  of  commissioners  of  roads  and  reve- 


nue, to  procession  his  lands.  The  two  proces- 
sioners, with  the  county  surveyor,  proceed- 
ed to  mark  out  the  lines  of  his  land,  and, 
upon  completion  of  their  work,  made  their 
return  to  the  ordinary  of  the  county.  At- 
tached to  their  return  was  a  plat  of  the 
lands  of  Braden,  made  by  the  surveyor.  It 
was  stated  in  the  return  of  the  procession- 
ers that  service  of  the  ten  days'  written  no- 
tice, as  required  hy  law,  had  been  made  up- 
on all  of  the  adjoining  landowners  (naming 
them).  C.  W.  Martin  filed  his  protest  to  this 
return,  ailing  that  he  was  an  adjoining 
landowner  and  had  not  been  served  with  the 
notice  required  by  law;  that  the  applica- 
tion of  Braden  was  made  to  only  two  of  the 
alleged  processioners  of  the  district  and  not 
to  three,  as  required  by  law;  that  neither 
of  the  persons  presuming  to  act  as  proces- 
sioners were  in  fact  such,  being  appointed 
by  the  board  of  commissioners  of  roads  and 
revenue,  and  not  by  the  ordinary,  as  the 
law  requires;  that  no  notice  was  given  to 
protestant,  as  required  by  the  statute,  and 
he  pointed  out  certain  alleged  errors  and 
defects  in  the  'return,  and  that  the  plat  was 
void  because  too  vague  and  indefinite  to  be 
intelligible.  Upon  the  hearing  it  was  ad- 
mitted by  counsel  for  Braden  that  the  pro- 
cessioners were  appointed  by  the  board  of 
commissioners,  and  not  by  the  ordinary;  and 
it  was  further  admitted  that  C.  W.  Martin, 
who  filed  the  protest  did  not  have  any  writ- 
ten notice  of  the  processioning  proceeding, 
though  he  was  not  named  as  an  adjoining 
landowner  in  the  return  of  the  processioners. 
No  evidence  was  introduced,  but  the  court 
on  the  showing  made  by  the  protest  and  the 
admissions  of  counsel  for  Braden,  passed  an 
order  sustaining  Martin's  objections,  and 
Braden  excepted. 

W.  M.  Henry  and  F.  W.  Oopeland,  for 
plaintiff  In  error.  M.  B.  Eubanks,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  and 
HOLDEN,  J.,   dissenting. 


(136  Oa.  906) 
HARDIN  V.  CONEY,  LOVBJOY  Sc  CO. 
(Supreme  Court  of  Georgia.     Sept  30,  1911.) 

(Fiyllabus  hy  the  Court  J 

Witnesses  (f  21*)  ^  BefusaIi  to   Anbweb 
Question  s— Co  NTEiiPT. 

The  court  did  not  abuse  his  discretion  in 
adjudging  the  plaintiff  in  error  to  be  in  contempt 
for  refusing  to  answer  proper  questions'  perti- 
nent to  the  issue  in  a  pending  case. 

[Ed.  Note.—For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  37-41;   Dec.  Dig.  {  21.* J 

Error  from  Superior  Court,  Fulton  .Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Coney,  Lovejoy  &  Co.  against 
R.  S.  Hardin.    From  an  order  adjudging  de- 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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fendant  Incompeteat,  he  brings  error.     Af- 
firmed. 

Payne,  little  &  Jones,  for  plaintiff  in  er- 
ror. Anderson,  Felder,  Ronntree  &  Wilson, 
for  defendant  in  error. 

PBB  GtJBIAM.    Judgmoit  affirmed. 

BBCK  and  ATKINSON,  JJ.,  absent 

(186  Oa.  862) 

PURVIS  V.  ATLANTA  NORTHERN  RY.  CO. 

(Supreme  Court  of  Georgia.     Sept  26,  1911.) 

(Sifllahus  htf  the  Court,) 

1.  TbIAL    (I    253*>— INSTBUCTIONS  —  Applioa- 

BiLiTT  TO  Case— loNOBiNo  Issues. 

The  plaintlfTs  suit  being  for  the  recovery 
of  damages  for  injuries  alleged  to  have  been  sus- 
tained in  consequence  of  being  ejected  from  a 
car  of  the  defendant  company  at  a  point  other 
than  his  destination,  and  at  a  place  which,  ac- 
cording to  the  allegations  of  the  petition,  was 
unsafe  and  dangerous,  and  there  being  evidence 
tending  to  support  such  allegation,  the  court 
erred  in  giving  to  the  jury  a  charge  which  ex- 
cluded from  their  consideration  the  alleged  neg- 
ligence of  the  defendant  in  carrying  plaintiff  be- 
yond the  street  which  he  alleged  was  his  Intend- 
ed destination. 

[Kd,  Note.->For  other  cases,  see  Trial,  Cent 
Dig.  §f  613-^23;   Dec.  Dig.  §  253.*] 

2.  Tbial  (§  236*)— INSTBUOTIONS  ~  Cbedibil- 
ITT  OF  Witnesses. 

The  court  charged  the  jury  as  follows:  ''If 
a  witness  has  been  impeached  by  proof  of  con- 
tradictory statements,  the  contradictory  state- 
ments ought  to  be  rejected — that  is,  the  state- 
ments delivered  by  the  witness  on  the  stand 
which  are  in  conflict  with  any  statement  here- 
tofore made— you  would  reject  that,  and  the*  bal- 
ance of  the  testimony  of  that  witness  is  to  re- 
ceive such  credit  as  you  think  it  is  entitled  to." 
The  instruction  contained  in  this  portion  of 
the  charge  was  confusing;  and  if  it  be  construed, 
as  it  very  probably  was  construed  by  the  jury, 
as  requiring  them  to  find  that  as  between  sworn 
testimony  and  previous  contradictory  statements 
the  sworn  testimony  was  false  and  therefore  to 
be  rejected,  the  rule  submitted  for  the  guidance 
of  the  jury  was  not  sound. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §fi  531-533;   Dec.  Dig.  |'236.*] 

3.  Cabbiebs  (f  316*)— INJUBT  TO  Passenobb 
—Action— Issues  and  Pboof. 

Where  the  plaintiff  in  his  petition  alleged 
that  he  was  a  passenger  who  had  paid  his  fare, 
and  predicated  nis  right  to  recover  on  the  viola- 
tion by  the  company  of  the  extraordinary  care 
due  to  passengers,  he  could  not  recover  if  it  was 
shown  by  the  evidence  that  he  was  a  mere  tres- 
passer, and  it  was  not  error  for  the  court  to 
give  the  jury  instructions  embodying  this  rule. 
[Eld.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  315.*] 

4.  Cabbiebs  (§  384*)— EIjection  of  Passen- 
obb—Action— Instbuction. 

Where  a  plaintiff  iJleges  that  he  was  a  pas- 
senger on  a  car  and  was  carried  beyond  the 
point  where  he  had  informed  the  conductor  that 
he  intended  to  alight  and  was  then  ejected  from 
the  car  in  the  dark,  and,  as  he  started  to  leave 
the  place  where  he  was  put  off,  he  fell  over  an 
embankment  of  the  railway  comp&ny  and  was 
hurt  and  where  the  plaintiffs  evidence  tended 
to   substantiate  these  allegations,   and  the  de- 


fendant introduced  in  evidence  the  petition  in 
a  former  suit  which  had  been  brought  by  th^ 
plaintiff  and  dismissed,  in  which  it  was  alleged 
that  he  was  pushed  from  the  car  by  the  conduo* 
tor  and  fell  oyer  the  embankment  this  did  not 
authorize  the '  following  charge,  which  was  ex- 
cepted to:  '*If  you  believe  from  the  testimony 
that  the  conductor  pushed  the  plaintiff  off  the 
ear,  and  that  this  push  of  the  conductor  caused 
him  to  fall  down  the  bank  against  the  bank, 
and  that  he  got  hurt  be  cannot  recover  in  this 
case." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  884.*] 

5.  Cabbiebs  (§  384*)— Ejection  of  Passen- 
ger—Action— Instbuction. 

Exception  was  taken  to  the  following 
charge:  "If  yon  believe  that  the  plaintiff  was 
hurt  at  substantially  the  place  he  says  he  was 
hurt,  he  can  recover,  but  "  be  was  hurt  at  sub- 
stantially another  place,  substantially  a  differ- 
ent location  from  that  daimed  by  him,  he  can- 
not recover  in  this  case."  The  word  "claimed," 
as  here  used,  is  ambiguous,  as  the  court  may 
have  had  reference  to  the  allegations  of  the  pe- 
tition or  simply  to  the  testimony  of  the  plain- 
tiff. Besides,  to  warrant  the  charge,  there 
should  be  evidence  tending  to  show  such  a  sub- 
stantial difference  in  location  as  to  make  a  dif- 
ferent transaction,  or  to  substantially  vary  the 
law  or  the  defense  applicable  to  the  particular 
place  at  which  'the  injury  occurred  irom>  that 
which  would  have  been  applicable  to  the  place 
alleged. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  384.*] 

6.  Cabbiebs  (5  384*)- Ejection  of  Passen- 
QEBS— Action— Instbuction. 

Exception  is  also  taken  to  the  following 
charge  of  the  court:  "The  plaintiff  claims  that 
he  was  hurt  by  being  ejected  from  the  right- 
hand  side  of  the  car,  and  that  he  fell  on  the 
right-hand  side  of  the  embankment  going  to* 
wards  Marietta,  and  if  you  believe  from  the 
testimony  that  his  injury  did  not  occur  In  that 
way,  but  that  he  left  the  car  on  the  left-hand 
side  of  the  embankment,  and  that  he  fell  down 
the  left-hand  side  of  the  embankment,  and  not 
the  right-hand  side,  he  cannot  recover  in  this 
case."  The  criticism  upon  the  charge  set  forth 
in  the  preceding  headnote  is  applicable  also  to 
the  extract  from  the  charge  last  quoted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  384.*] 

Error  from  Superior  Court  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  H.  A.  Purvis  against  the  Atlanta 
Northern  Railway  Company.  Judgment  for 
defendant  and  plaintiff  brings  error.  Re- 
versed. 

The  plaintiff  in  error  brought  suit  against 
the  Atlanta  Northern  Railway  Company,  and 
alleged  that  on  the  night  of  May  16,  1906, 
between  11  and  12  o'clock,  he  boarded  one 
of  the  defendant's  cars  in  Atlanta;  that 
when  he  got  on,  he  paid  the  conductor  a  five- 
cent  fare,  and  told  him  he  wanted  to  get  off 
at  Ponder*s  avenue;  that  the  conductor  "ac- 
cepted his  fare  and  information  as  to  the 
stopping  place  desired,  withou^  demur,  and 
the  car  moved  on";  that  the  conductor  fail- 
ed to  stop  the  car  at  Ponder's  avenue,  or 
to  give  warning  of  the  approach  of  the  car 
to  said  street;  that  it  was  dark,  and  the 
plaintiff   could  not  observe   when    the  car 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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reached  or  passed  Ponder*8  ayenne;  fhat  the 
conductor  then  came  to  plaintiff  and  demand- 
ed another  fare,  which  the  plaintiff  refused 
to  pay,  and  the  conductor  stopped  the  car, 
took  the  plaintiff  to  the  rear  platform,  and 
compelled  him  to  get  off,  against  his  will 
and  protest;  that  the  place  at  which  he  was 
put  off  was  at  a  point  beyond  Howell  sta- 
tion; that  the  night  was  dark,  and  there  was 
no  light  at  the  place  except  that  which  came 
from  the  car,  and  the  car  immediately  pro- 
ceeded on  its  way,  leaving  plaintiff  in  total 
darkness;  that,  when  plaintiff  undertook  to 
turn  around  and  W€dk  back  to  the  dty,  at 
his  first  Step,  he  fell  over  an  embankment 
about  15  or  20  feet  high,  and  sustained  se- 
rious injuries;  that  the  defendant  was  neg- 
ligent in  not  having  the  car  stop  at  Ponder's 
avenue,  in  putting  plaintiff  off  the  car  at  all 
after  carrying  him  beyond  said  street,  and 
especially  negligent  in  putting  him  off  in  a 
strange  and  dangerous  place  at  night,  when 
there  was  no  light,  without  giving  him  any 
notice  or  warning  of  the  dangerous  position 
in  which  he  was  thus  placed.  Upon  the  trial 
the  jury  returned  a  verdict  for  the  defend- 
ant The  plaintiff  made  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court  be- 
low, and  he  excepted. 

A.  H.  Davis,  for  plaintiff  In  error.     Col- 
quitt &  Gonyers,  for  defendant  in  error. 

BECK,   J.     Judgment  reversed.     All  the 
Justices  concur. 


(136  Oa.  882) 

J.  W.  HUGHES  &  SON  v.  IOWA  STATE 

BANK. 

(Supreme  Court  of  Georgia.     Sept  26,  1911.) 

(SylUthus  hy  the  Court,) 

Review  on  Appeal. 

Under  the  evidence  in  this  case,  no  other 
verdict  than  one  in  favor  of  the  plaintiff  could 
properly  have  been  rendered,  and  the  court  did 
not  err  in  so  directing. 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  P.  B.  Seabrook,  Judge. 

Action  by  the  Iowa  State  Bank  against  J. 
W.  Hughes '&  Son.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Donald  Fraser  and  Ben  A.  Way,  for  plain- 
tiff in  error.  S.  B.  Brewton,  for  defendant 
in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


C136  Ga.  880) 

EDENFIEX^D  v.  LAMB  et  al. 
(Supreme  Court  of  Georgia.     Sept  26,  1911.) 

Error  from  Superior  Court,  Emanuel  County; 
B.  T.  Rawlings,  Judge. 

Action  between  Mary  Edenfield  and  Rebecca 
Lamb  and  others.  From  the  judgment,  Eden- 
field brings  error.    Affirmed  by  divided  court. 


Saffold  ft  Larson,  for  plaintiff  in  error.  Wil- 
liams &  Bradley,  for  defendants  in  error. 

PER  CURIAM.  This  case  came  before  thU 
court  upon  a  writ  of  error  from  the  superior 
court  of  Emanuel  county;  and  the  same  being 
for  decision  by  a  full  bench  of  six  justices,  who 
are  evenly  divided  in  opinion  (Justices  Lump- 
kin, Beck,  and  Atkinson  being  in  favor  of  a 
reversal,  and  Chief  Justice  Fish,  Presiding  Jus- 
tice Evans,  and  Justice  Holden  being  in  favor 
of  an  affirmance),  the  judgment  of  the  court 
below  stands  affirmed  by  operation  of  law. 


(186  Oft.  843) 
PHARES  V.  STOVER. 

(Supreme  Court  of  Georgia.     Sept  25,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Contracts  (§  10*)— Validity— Mutuality 
— considebation. 

The  plaintiff  in  error  brought  suit  against 
the  defendant  in  error,  for  damages  for  the  vio- 
lation of  a  contract  having,  among  others,  sub- 
stantially the  following  provisions:  The  plain- 
tiff has  appointed  the  defendant  his  exclusive 
agent  or  distributor  for  named  states,  to  sell 
specified  articles.  The  defendant  agrees  to 
make  sales  of  them  in  these  states  during  five 
years  from  the  date  of  the  contract,  and  to  per- 
form specified  acts  in  making  such  sales.  The 
plaintiff  grants  to  the  defendant  the  exclusive 
right  to  sell  the  articles  in  the  states  named,  at 
specified  prices;  and  defendant  agrees  to  pay 
the  plaintiff  named  prices  for  each  of  the  arti- 
cles; "all  deliveries*'  of  the  articles  to  be  made 
to  the  defendant  or  his  order,  "f.  o.  b.  cars  Lex- 
ington, Ky."  The  defendant  agrees  to  accept 
and  pay  for  a  stated  number  of  the  articles  each 
month,  and  his  failure  in  any  month  to  purchase 
as  many  as  the  specified  number  gives  the  plain- 
tiff the  option  to  terminate  the  contract  upon 
10  days'  notice.  All  payments  for  the  articles 
shipped  to  the  defendant  shall  be  made  by  him 
to  ,the  plaintiff  at  specified  prices  within  20 
days  from  the  date  of  shipment.  The  plaintiff 
agrees  to  furnish  the  defendant  as  many  sam- 
ples of  the  articles  as  he  may  desire  for  can- 
vassing, at  a  specified  price,  with  privilege  of 
returning  them  under  named  conditions;  and, 
when  thus  returned,  the  plaintiff  agrees  to  sub- 
stitute new  articles  for  the  same  purpose.  The 
orders  taken  by  the  defendant  from  purchasers 
shall  be  on  blanks  furnished .  by  the  plaintiff, 
and  orders  given  by  the  defendant  to  the  plain- 
tiff for  shipment  of  articles  for  himself,  or  cus- 
tomers, shall  be  on  blanks  furnished  by  the 
plaintiff.  The  defendant  shall  have  the  right, 
m  such  states,  to  sell  certain  other  articles  at 
specified  prices,  on  commission,  and  such  sales 
shall  be  reported  to  the  plaintiff  '*and  same  shall 
be  filled  with  all  reasonable  diligence;  all  of 
said  deliveries  to  be  made  f.  o.  b.  cars,  Lexing- 
ton, Ky."  The  defendant  agrees  to  solicit  or- 
ders and  procure  sales  of  said  articles  only  in 
the  territory  named.  All  orders  secured  by  tl^e 
plaintiff  by  mail  in  the  states  named  shall  be 
credited  to  the  defendant  as  if  he  had  made 
same.  The  contract  was  signed  by  both  parties. 
Held: 

The  contract  was  not  wanting  in  mutuality, 
and  there  was  a  consideration  to  support  the 
promises  made  therein  by  each  of  the  parties 
thereto.  Happ  Bros.  Co.  v.  Hunter  Mfg.  Co., 
136  Ga.  671,  71  S.  E.  1099. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  §  10.*J 

2.  Assignments  (§  31*)— Requisites. 

The  contract  was  not  an  assignment  or 
transfer  of  the  contract  between  the  plaintiff 
and  another  party  from  whom  he  expected  to 
secure  the  articles  to  be  furnished  by  him   to 
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the  defendant,  tfiongh  the  two  contracts  were 
In  many  respects  identical  in  their  proyisions. 

[Ed.  Note.~For  other  cases,  see  Assignments, 
Dec.  Dig.  t  31.*) 

3.  Pbincipal  and  Agent  ({  78*)— Action— 
Fleading— Petition. 

The  petition  was  not  demurrable  because 
the  contract  of  the  plaintiff  with  the  party 
from  whom  he  expected  to  secure  the  srticles 
provided  that  such  party  should  furnish  the 
articles  to  the  plaintiff  for  a  less  period  of  time 
than  that  provided  for  in  the  contract  between 
the  plaintiff  and  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  t  78.*] 

4.  Principal  and  Agent  (§  78*)— Action- 
Pleading— Petition. 

The  petition  was  not  subject  to  general  de- 
murrer, or  to  any  of  the  grounds  of  special  de- 
murrer, after  being  amended. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  §  78.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Action  by  Frederick  Phares  against  F.  G. 
Stover.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiff  in  error.  Jas.  L.  Key,  for  defend- 
ant In  error. 

HOLDEN,  J.    Judgment  reversed. 

BECK,  J.,  absent    The  other  Justices  con- 


(136  Ga.  809) 

JAS.  SMITH  &  SON  v.  HINKIiB. 
(Supreme  Court  of  Georgia.     Sept  22,  1911.) 

(8yUahM8  by  the  Court,) 

Fraudulent  Conveyances  (§  308*)— Vendor 
and  Purchaser  (§  245*)  —  Remedies  of 
Creditors— Question   for  Jury. 

The  evidence  was  sufficient  to  authorize  the 
jury  to  find  that  the  deed  from  the  debtor  to 
nis  wife  was  void  as  to  the  plaintiffs  in  fi.  fa., 
who  were  creditors  of  the  grantor  when  the 
deed  was  executed,  and  that  the  claimant,  who 
was  the  grantee  of  the  wife,  was  not  a  pur- 
chaser for  value  and  without  notice  of  the  in- 
validity of  the  deed;  and  the  court  erred  in  dis- 
missing the  levy  at  the  conclusion  of  the  evi- 
dence offered  in  behalf  of  the  plaintiffs  in  fi.  fa. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §S  923-940;  Dec.  Dig. 
{  308;*  Vendor  and  Purchaser,  Cent  Dig.  { 
il2;    Dec.  Dig.  §  245.*1 

Ei'ror  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Mrs.  Nita  O.  Hinkle  filed  a  claim  to  land 
levied  on  under  execution  by  Jas.  Smith  & 
Son.  To  an  order  nonsuiting  the  case  and 
dismissing  the  levy,  the  plaintiff  in  fi.  fa. 
brings  error.    Reversed. 

An  execution  in  favor  of  the  plaintiffs  in 
error  against  A.  B.  Hinkle,  administrator  of 
J.  B.  Hinkle,  deceased,  was  levied  upon  a 
tract  of  land,  and  the  defendant  in  error, 
Mrs.  Nita  O.  Hinkle,  filed  a  claim  thereto. 
Upon  the  trial  the  court  granted  an  order, 


nonsuiting  the  case  and  dismissing  the  levy, 
and  to  this  order  the  plaintiffs  in  ft.  fa.  ex- 
cepted. 

The  following  documentary  evidence  was 
introduced :  A  deed  from  J.  B.  Hinkle  to  his 
wife,  dated  December  22,  1892,  to  "the  resi- 
dence of  J.  B.  Hinkle  in  Americus,*'  the  va- 
cant lot  of  five  acres,  more  or  less,  "attach- 
ed thereto,"  and  several  other  lots  of  land  in 
Americus  besides  the  lot  on  which  the  ofllce 
of  J.  B.  and  A.  B.  Hinkle  was  located,  also 
a  tract  of  land  containing  875  acres,  more  or 
less,  and  "also  all  my  personal  property  con- 
sisting of  household  and  kitchen  furniture, 
horses,  mules,  carriages,  buggy,  harness,  com, 
fodder,  plantation  tools,  and  In  fact  all  the 
personal  property  that  I  now  own;  all  my 
book  accounts,  together  with  all  the  rights 
and  privileges  thereunto  belonging."  The 
deed  recited  a  consideration  of  $5  and  love 
and  affection,  and  was  recorded  March  21, 
1894.  Deed  from  Mrs.  L.  E.  Hinkle  to  Mrs. 
Nita  O.  Hinkle,  dated  January  15,  1896,  to 
the  real  estate  conveyed  to  the  former  by  the 
deed  hereinbefore  referred  to,  and  to  "all  my 
personal  property  consisting  of  household 
and  kitchen  furniture,  one  cow,  one  horse, 
carriage,  buggy,  wagon,  harness,  and  com; 
also  the  ofllce  furniture,  medical  library,  and 
surgical  instruments."  This  deed  recited  a 
consideration  of  $9,000,  "$3,000  of  which  sum 
is  paid  by  Nita  O.  Hinkle  assuming  liens  and 
mortgages  now  on  the  property  hereinafter 
described,  and  $6,000  to  her,  the  said  L.  E. 
Hinkle,  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged."  The  petition  In  a 
suit  of  the  plaintiffs  in  error,  filed  September 
29,  1896,  against  A.  B.  Hinkle,  as  adminis- 
trator of  J.  B.  Hinkle,  on  an  account  against 
J.  B.  Hinkle,  made  in  1891  and  In  1892,  prior 
to  December  21,  1892.  A  plea  filed  by  the  de- 
fendant in  that  suit,  and  a  verdict  and  judg- 
ment, dated  June  5,  1905,  In  favor  of  the 
plaintiff  In  error  for  the  amount  sued  for, 
$309,  principal,  and  $257.72,  Interest  The 
execution  issued  upon  the  judgment  refer- 
red to,  in  favor  of  the  plaintiff  in  error 
against  A.  B.  Hinkle,  administrator  of  J.  B. 
Hinkle,  deceased,  dated  June  13,  1905,  and 
the  entry  of  levy  thereon,  dated  December 
10,  1907,  upon  one  of  the  lots  of  land  refer- 
red to  in  the  deed  above  mentioned. 

A.  B.  Hinkle  made  no  return  as  adminis- 
trator of  J.  B.  Hinkle.  A.  B.  Hinkle  made  no 
return  JPor  J.  B.  Hinkle  of  any  property  for 
taxation  in  1893.  In  1892  A.  B.  Hinkle  re- 
turned for  taxation  property  valued  at  $575, 
and  J.  B.  Hinkle  returned  property  of  the 
value  of  $21,203,  and  J.  B.  and  A.  B.  Hinkle 
returned  property  of  the  value  of  $1,000. 
Neither  Mrs.  L.  E.  Hinkle  nor  Nita  O.  Hinkle 
returned  any  property  for  taxation  in  1892. 
In  1893  Mrs.  L.  E.  Hinkle  returned  for  tax- 
ation property  valued  at  $15,703,  and  Mrs. 
Nita  O.  Hinkle  returned  property  valued  at 
$440.    In  1894  ^f rs.  L.  E.  Hinkle  returned  for 
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taxation  property  Talned  at  $14,623,  and  ICn. 
Nita  Hinkle  retnrned  property  Tallied  at 
$300.  In  1895  Mrs.  U  B.  Hinkle  returned  fdr 
taxation  property  Talned  at  $lS4fiO,  and  A. 
B.  Hinlde,  agent  for  wife,  returned  property 
Talned  at  $440.  In  1896  Mrs.  Nita  Hinkle 
returned  for  taxation  property  Talned  at 
$14,485.  A.  B.  Hinkle,  as  administrator  of 
J.  B.  Hinkle,  saTe  bond  in  tbe  smn  of  $15,000. 
Tbe  following  oral  testimony  was  also  in- 
trodnced:  The  accotmt  inTolTed  in  the  suit 
hereinbefore  referred  to  was  contracted  and 
was  dne  before  December  21,  1892.  Dr.  J. 
B.  Hinkle  was  the  hnsband  of  Mrs.  Ia.  B. 
Hinkle  and  the  father  of  Dr.  A.  B.  Hinkle, 
tbe  hnsband  of  Mrs.  Nita  O.  Hinkle,  the 
claimant  On  the  night  of  December  21, 1892, 
J.  B.  and  A.  B.  Hinkle  were  arrested  on  the 
charge  of  hsTlng  that  night  murdered  Dr. 
Worsham.  They  were  placed  in  jail  an  hour 
after  the  homicide  of  Dr.  Worsham,  who  left 
a  widow  suTTlTing  him.  They  were  confined 
in  jail  "a  year  or  more."  They  remained  in 
jail  from  the  time  of  their  arrest  until  the 
death  of  Dr.  J.  B.  Hinkle  and  the  trial  of 
Dr.  A.  B.  Hinkle.  ''From  December,  1892,  on 
through  1893,  Drs.  J.  B.  and  A.  B.  Hinkle 
saw  their  wlTes  almost  cTery  day,  and  they 
continued  seeing  their  wItos  until  the  old 
doctor  died,  and  Dr.  A.  B.  Hinkle  was  ac- 
quitted. Mrs.  Jj.  B.  Hinkle  Is  the  mother-in- 
law  of  Mrs.  N.  O.  Hinkle,  and  Mrs.  N.  O. 
Hinkle  is  the  wife  of  A.  B.  Hinkle.  The 
Hinkles  lived  on  Felder  street,  and  they  all 
lived  together.**  One  witness  testified:  "I 
went  Into  the  real  estate  business  in  1895  or 
*96  and  have  been  familiar  with  the  Talue  of 
property  In  the  city  of  Americus  from  that 
time  to  the  present  In  my  opinion,  the  mar- 
ket value  of  the  property  conveyed  in  the 
deed  from  Mrs.  L.  B.  Hinkle  to  Mrs.  Nita  O. 
Hinkle  in  1896  was  about  $12,000.*' 

Allen  Fort  &  Son  and  Sbipp  &  Kline,  for 
plaintiff  in  error.  Miller  &  Jones,  for  de- 
fendant in  error. 

HOLDBN,  X    Judgment  reversed. 

BBOK,  J.,  absent  The  other  Justices  con- 
cur. 


(136  Qa.  863) 

ALABAMA  GRBAT  SOUTHERN  R.  CO.  v. 

HUNT. 

(Supreme  Court  of  Gfeorgia.     Sept  20,  1911.) 

(Byllalut  hjf  the  Court.) 

1.  New  Trial  (|  128*)— Groukds  op  Motion. 
Qrounds  of  a  motion  for  a  new  trial,  al- 
leging that  the  verdict  was  contrary  to  specified 
portions  of  the  charge  of  the  court,  are,  in  es- 
sence, merely  complaints  that  the  verdict  was 
contrary  to  law.  Atlanta  Ry.,  etc.,  Co.  v.  Walk- 
er, 112  Ga.  725,  88  S.  B.  107. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig,  ft  128.*] 


2.  BnuirGS  oh  BviDcifCK. 

After  careful  examination  of  tiis  giounds 
of  the  motion  for  a  new  trial,  comirfainins  of 
tlie  admission  of  evidence,  and  of  the  entire  rec- 
ord in  the  case.  It  does  not  appear  that  the 
judge  erred  in  refusing  to  exclude  the  evidence^ 
the  admission  of  which  is  complained  of  in  those 
grounds. 

3.  iNSTEuonoNS— Evidence. 

There  were  no  exceptions  to  any  of  the 
court's  instructions  to  the  jury,  and  there  was 
sufficient  evidence  to  support  the  verdict 

Error  from  Superior  Court,  Dade  Connty; 
A.  W.  Pite,  Judge. 

Action  by  Claud  Hunt  against  the  Ala- 
bama Great  Southern  Railroad  Compcmy. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Maddox,  McCamy  ft  Shumate,  for  plain- 
tiff in  error.  Foust,  Payne  ft  Tatum,  for  de> 
fendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(1S6  Oa.  83S) 
WHITLEir  V.  KEIiLE7. 
(Supreme  Court  of  Georgia.    Sept  23,  1011.) 

(8pUahu$  hy  the  Court,) 

EbccEPTiONS,  Bnx  of  (I  59*)  —  Amendubnt 
^Dismissal— Delay  in    Siqninq. 

In  the  certificate  to  the  bill  of  exceptions, 
dated  January  10,  1911,  appears  the  following: 
'*I  certify  that  the  original  bill  of  exceptions  in 
this  case  was  tendered  to  me  on  October  22, 
1909;  that  I  sent  it  to  plaintiff's  counsel  by 
mail  Noveml)er  9,  1909,  when  it  was  returned 
to  me  by  plaintiff's  counsel  on  November  10, 
1909,  with  a  statement  of  their  objections  to  it, 
and  that  counsel  disagreeing  as  to  what  changes 
should  .be  made  in  the  bill  of  exceptions,  I  in- 
formed them  that  a  date  would  be  fixed  for  a 
meeting  with  them,  for  the  purpose  of  going 
over  their  bill.  For  one  cause  and  another, 
this  meeting  was  not  held  until  the  14th  of 
December  last,  when  a  corrected  bill  of  excep- 
tions was  agreed  upon  b^  counsel  for  each  side, 
and  by  consent  of  plaintiff's  counsel  defendant's 
counsel  took  the  corrections  to  be  incorporated 
in  a  corrected  bill  of  exceptions,  and  to  be  sub< 
mitted  to  counsel  for  the  plaintiff  after  this  w^a 
done.  On  January  Sd  I  was  informed  by  plain- 
tiff's counsel  that  this  had  l>een  done,  and  on 
the  4th  I  received  from  defendant's  counsel  the 
corrected  bill.  The  delay  in  signing  the  bill 
was  due  to  my  purpose  and  desire  to  get  coun- 
sel of  the  parties  together  and  agree  to  the 
contents  of  the  bill  of  exceptions."  Held^  un- 
der the  facts  stated,  the  motion  to  dismiss  the 
writ  of  error  must  l>e  sustained,  in  view  of  the 
fact  that  the  bill  of  exceptions  of  20  pages  was 
not  returned  to  the  presiding  judge  within  a 
reasonable  time  after  the  meeting  referred  to 
in  the  certificate,  when  the  corrections  proper 
to  be  made  in  the  biU  of  exceptions  were 
agreed  upon  by  counsel  for  plaintiff  and  de- 
fendant, and  counsel  for  plaintiff  in  error  *'took 
the  corrections  to  be  incorporated  in  a  cor- 
rected bill  of  exceptions,  and  to  be  submitted 
to  counsel  for  the  plaintiff  after  this  was  done"; 
it  not  appearing  from  the  certificate  that  th'e 
delay  was  occasioned  by  providential  cause  or 
imperative  necessity,  Sutton  v.  Yaldosta  Gu- 
ano Co.,  115  Ga.  794,  42  S.  B.  94. 

[Ed.  Note.— For  other  cases,  see  Bbcceptions, 
Bill  of,  Dec.  EHg.  I  59.*] 


•For  oth«r 
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Error  from  Superior  Ck)iirt,  Douglas  Oonn- 
ty ;  Price  Edwards,  Judge. 

Action  by  W.  P.  Kelley  against  T.  R.  Whit- 
ley. Judgment  for  plaintiff,  and  defendant 
brings  error.    Writ  of  error  dismissed. 

J.  S.  James,  for  plaintiff  in  error.  Ander- 
son, Felder,  Rountree  &  Wilson  and  Geo.  P. 
Whitman,  for  defendant  in  error. 

HOLDEN,  J.    Writ  of  error  dismissed. 

BECK,  J.,  absent  The  other  Justices  con- 
cur. 

<136  Ga.  862) 

TRUST  CO.  OF  GEORGIA  et  al.  ▼.  SES- 
SIONS et  al. 

(Supreme  Court  of  Georgia.     Sept.  26,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Appeal  and   Ebbob  (§  327*)  —  Pabties — 
Nbcessabt  Pabties. 

Where  a  mortgagee  proceeded  by  a  rule 
nisi  to  foreclose  the  mortgage,  and  certain  per- 
sons filed  equitable  interventions,  claiming  that 
property  belonging  to  them  had  been  improper- 
ly used,  and  that  they  were  entitled  to  recover 
sums  to  be  paid  from  the  assets  of  the  mort- 
gagor, and  making  such  mortgagor  and  the  in- 
terveners* guardian  defendants  to  the  inter- 
vention, upon  exception  to  the  overruling  of 
the  demurrer  filed  by  the  mortgagee  to  such 
intervention,  and  a  refusal  to  allow  the  mort- 
gagee to  dismiss  its  foreclosure  proceeding,  the 
mortgagor  and  the  guardian  of  the  interveners 
were  not  interested  with  such  interveners  in 
seeking  to  sustain  the  judgment  of  the  trial 
court,  and  therefore  were  not  necessary  par- 
ties defendant  in  error  to  the  bill  of  exceptions. 
(a)  In  view  of  the  entire  record,  M.  M.  Ses- 
sions, as  guardian,  is  not  a  necessary  party 
plaintiff  in  error  to  the  case  in  this  court.  The 
motion  to  make  the  mortgagor  a  party  plaintiff 
in  error  is  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Bee.  Dig.  §  327.*] 

2.  Exceptions,  Bill  op  (|  58*)— Service  op 

Bill— ACK  NO  WLBD  OMENT. 

Where  the  plaintiff  in  proceedings  to  fore- 
close the  mortgage  demurred  to  the  interven- 
tions which  were  filed  by  three  parties,  and 
also  sought  to  dismiss  the  foreclosure  proceed- 
ings, and  to  the  oven-uling  of  the  demurrer  and 
the  refusal  to  allow  the  case  to  be  dismissed  a 
bill  of  exceptions  was  filed,  assigning  error  on 
such  ruling,  and  counsel  who  appeared  of  rec- 
ord as  representing  all  of  the  interveners  signed 
an  acknowledgment  of  "due  and  legal  service 
of  the  witliin  bill  of  exceptions,"  and  .follow- 
ing their  names  were  the  words,  "Attorneys 
for  defendant  in  error,"  this  was  a  sufiiclent 
acknowledgment  of  service  to  bind  all  of  the 
interveners,  although  the  singular  "defendant" 
in  error  was  used,  instead  of  the  plural  word 
"defendants." 

[Bid.  Note.— For  other  cases,  see  Elzceptions, 
Bill  of.  Cent.  Dig.  I  104 ;    Dec.  Dig.  |  58.*] 

3.  MoBTGAOES  ({  436*)  —  £V)BECLOST7BB  —  In- 
tervention. 

In  a  statutory  proceeding  by  rule  nisi  to 
foreclose  a  mortgage,  it  is  not  competent  for 
parties  who  claim  that  property  belonging  to 
them  has  been  misappropriated,  and  that  they 
have  an  interest  in  the  property  of  the  mort- 
gage, to  intervene  as  defendants  to  the  fore- 
closure of  the  mortgage,  and  seek  equitable  de- 
crees   in    their    favor   in    such   proceeding.      If 


they  have  any  editable  rights,  they  cannot  be 
thus  asserted.     Civil  Code  1910,  f  8280. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  1289;   Dea  Dig.  |  436.*] 

4.   MOBTQAOBS    (f    476*)  —  FOBBOLOSUBS— (DiS- 
lilSSAL. 

It  was  error  to  refuse  to  allow  the  mort- 
gagee  to  dismiss   the   foreclosure   proceedings. 
[Eid.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  f  475.*] 

Error  from  Superior  Goart»  Cobb  County ; 
W.  R.  Power,  Judge. 

Proceedings  by  rule  nisi  by  the  Trust 
Company  of  Georgia  and  others  against 
William  M.  Sessions,  by  next  friend,  and 
others,  to  foreclose  a  mortgage.  To  the 
overruling  of  a  demurrer  to  an  intervention, 
and  the  refusal  to  allow  the  mortgagee  to 
dismiss  the  proceedings,  the  mortgagee 
brings  error.     Reversed. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiffs  in  error.  Qeo.  F.  Goher,  Mozley  & 
Moss,  and  Clay  &  Morris,  for  defendants  in 
error. 

BECK,  J.  Judgment  reversed*  All  the 
Justices  concur. 

'^^  (137  Ga,  m 

RAWLINGS  V.  BROWN  et  al. 
(Supreme  Court  of  Georgia.    Oct  12, 1911.) 

(Syllabus  by  the  Court,) 

Refusal  of  Injunction. 

Under  the  pleadings  and  the  evidence,  there 
was  no  abuse  oi  discretion  in  refusing  an  inter- 
locatory  injunction. 

Error  from  Superior  Court,  Johnson  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  by  O.  G.  Rawlings  against  T.  F. 
Brown  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Hines  &  Jordan,  A.  R.  Wright,  and  E.  L. 
Stephens,  for  plaintiff  in  error.  A.  L.  Hatch- 
er, for  defendants  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent 

(127  Gc  ZL) 
MORGAN  V.  STATE. 
(Supreme  Court  of  Georgia.    Oct  11, 1911.) 

(Syllabus  by  the  CourtJ 

1.  Refusal  of  Continuance. 

The  court  did  not  abuse  his  discretion  in  re- 
fusing to  continue  the  case. 

2.  Mutual  Combat. 

The  evidence  authorized  a  charge  on  self- 
defense  in  case  of  mutual  combat  predicated  on 
Penal  Code  1910,  §  73. 

3.  Self-Defense. 

The  court  did  not  confuse  the  defense  of 
one's  person,  as  defined  in  Penal  Code  1910,  §| 
70,  71.  with  the  law  of  self-defense  in  case  of 
mutual  combat,  as  contained  in  Penal  Code, 
1910,  §  73. 

4.  Sufficiency  of  Evidence. 

The  evidence  is  sufficient  to  support  the  ver- 
dict 
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Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  H.  Martin,  Judge. 

P.  L.  Morgan  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Adams  &  Flynt  and  Jno.  R.  Cooper,  for 
plaintiff  in  error.  E.  D.  Qraham,  Sol.  Gen., 
and  H.  A.  Hall,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent 


(136  Ga.  885) 

STBIOKLAND  et   al.   t,   JOLLY. 

(Supreme  Court  of  Georgia.     Sept.  26,  1911.) 
(StfUnhu$  hy  the  Court.) 

"L  COBPOBATIONS  (I  620*)— DISSOLUTION— PEO- 
CSEDINGS. 

The  general  demurrer  to  the  petition  was 
properly  overruled. 

[Ed.  Note.-— For  other  cases,  see  Corporations, 
Dec  Dig.  §  620.  ♦] 

Z  OoBPOBATiONS   (§    620*)— Officebs— Blbo- 
TiON— Holding  OVer. 

The  special  demurrers  to  so  mnch  of  the 
petition  as  sought  to  restrain  the  directors  of 
the  defendant  corporation  from  holding  a  meet- 
ing for  the -purpose  of  electing  a  successor  to 
the  plaintiff,  who  was  holding  over  beyond  the 
term  for  which  he  had  been  elected,  should  have 
been  sustained. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  f  620.*] 

■ 

Error  from  Superior  Court,  Bartow  Coun- 
ty;   A.  W.  Flte,  Judge. 

Action  by  H.  J.  Jolly  against  E.  Strick- 
land and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed,  with 
directions. 

The  defendant  in  error  filed  an  equitable 
petition,  alleging  that  he  owns  one-fifth  of 
the  capital  stock  of  the  Carters ville  Grocery 
Company,  and  the  defendants  E.  Strickland, 
Sr.,  K  Strickland,  Jr.,  and  A.  Strickland 
own  the  other  four-fifths;  that,  owing  to 
the  existence  of  friction  between  himself 
and  E.  Strickland,  Sr.,  it  became  impossible 
for  the  business  of  the  corporation  to  be 
conducted  to  its  best  interests,  and  petition- 
er consented  to  sever  his  connection  with 
the  company  by  a  sale  of  his  entire  in- 
terest to  E.  Strickland,  Sr.,  on  terms  pro- 
posed by  the  latter,  but  said  Strickland  re- 
fused to  comply  with  his  proposition,  and  to 
consummate  the  purchase;  that  later  '*it 
was  agreed  between  all  the  parties  hereto, 
representing  all  of  the  said  stock  of  said 
company,  that  said  corporation  would  con- 
vert all  its  assets  into  cash  as  soon  as  pos- 
sible, pay  the  debts  of  said  corporation,  dis- 
solve the  corporation,  and  divide  up  the  net 
balance  between  the  stockholders  thereof  in 
proportion  to  the  amount  of  stock  held  by 
each ;"    that  sale  was  consummated  by  the 


parties,  and  it  was  on  the  faith  of  thlB  Ter- 
bal  agreement  tliat  petitioner  signed  the 
contract  which  was  made  with  the  purchas- 
ers, H.  J.  Smith  and  S.  J.  Hall,  whom  he  in- 
duced to  come  to  Cartersville  for  this  pur- 
pose, selling  to  them  all  of  the  stock  of 
goods  of  the  Cartersville  Grocery  Company, 
except  such  as  was  damaged,  and  on  which 
a  price  could  not  be  agreed  between  the 
parties,  together  with  other  holdings  ot  the 
company,  and  more  than  half  of  the  com- 
pany's accounts  receivable;  that  at  the  in- 
stance of  E.  Strickland,  Sr.,  the  plaintiff 
made  a  contract  with  such  purchasers  to  en- 
ter their  employment,  but  that  this  should 
not  interfere  with  the  discharge  of  his  du- 
ties as  secretary  and  treasurer,  so  long  as 
necessary  for  the  winding  up  of  the  Carters- 
ville Grocery  Company;  that  petitioner  has 
sought  by  every  means  to  Induce  EI  Strick- 
land, Sr.,  to  consent  to  some  practicable 
method  of  collection  of  such  of  the  accounts 
as  were  not  included  in  the  sale  to  Smith 
and  Hall,  and  to  a  disposition  of  the  small 
amount  of  stock  which  was  withheld  from 
the  operation  of  said  sale,  and  a  distribu- 
tion among  the  stockholders  of  the  net  sum 
remaining  after  the  payment  of  all  debts, 
but  said  Strickland  has  refused  to  give  his 
consent  to  any  agreement  with  reference 
thereto.  Petitioner  is  informed  and  believes 
that  E.  Strickland,  Sr.,  and  E.  Strickland, 
Jr.,  have  very  recently  ordered  goods  shipped 
to  the  Cartersville  Grocery  Company,  in  defi- 
ance of  and  in  violation  of  the  verbal  con- 
tract between  petitioner  and  the  other  stock- 
holders, as  above  stated.  He  alleges  that  he 
is  secretary  and  treasurer  of  the  defendant 
corporation,  his  term  of  office,  by  common 
consent  of  all  the  stockholders,  continuing 
since  the  date  provided  by  the  by-laws  for 
the  last  annual  meeting  of  the  stockholders; 
there  having  been  no  meeting  at  that  time 
for  the  election  of  officers.  He  prays  that  E. 
Strickland,  Sr.,  and  K  Strickland,  Jr.,  be 
restrained  and  enjoined  from  making  any 
contracts  or  obligations  in  the  name  of  or 
on  the  part  of  the  Cartersville  Grocery  Com- 
pany; that  defendants  be  restrained  from 
holding  any  stockholders'  or  directors'  meet^ 
ings,  or  from  attempting  to  elect  any  indi- 
vidual or  party  as  director,  or  as  secretary 
and  treasurer,  of  the  corporation,  in  lieu  of 
petitioner;  that  all  of  said  parties  be  en- 
joined from  paying  out  any  of  the  funds  of 
said  corporation,  except  by  check  signed  by 
E.  Strickland,  Jr.,  manager,  and  by  peti- 
tioner, as  secretary  and  treasurer ;  that  pro- 
vision be  made  for  the  collection  of  the  ac- 
counts and  the  sale  of  the  stock  of  goods 
excepted  from  the  sale  made  to  Smith  and 
Hall ;  and  that  the  agreement  heretofore  en- 
tered into  by  and  between  the  stockholders 
be  required  to  be  strictly  performed.  The 
defendants  filed  their  demurrer,  on  grounds 
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general  and  special,  whicb  was  oyemiled, 
and  they  excepted. 

Neel  &  Neel,  for  plaintiffs  in  error.  J.  T. 
Norris,  for  defendant  in  error. 

BECK,  X  (after  stating  the  facts  as  above). 
[1]  1.  The  court  below  did  not  err  in  refusing 
to  sustain  a  general  demurrer  to  the  plain- 
tlfiTs  petition.  While  the  directors  of  the  cor- 
poration, at  the  time  of  acting  upon  the 
proposition  of  selling  and  closing  out  the 
business  in  which  they  were  engaged  at  a 
time  when  it  appeared  that  the  differences 
and  internal  troubles  of  the  corporation 
were  such  as  to  render  the  further  carrying 
on  of  the  business  unprofitable,  were  not  as- 
sembled in  a  regular  meeting,  or  in  a  special 
meeting  formally  called,  still  all  the  directors 
and  the  stockholders  were  conferring  togeth- 
er, and  the  action  taken  was  by  the  consent 
of  every  one  of  the  stockholders  and  direc- 
tors. And  having,  under  these  circumstanc- 
es, agreed  and  consented  to  wind  up  and 
close  out  the  business  of  the  corporation, 
where  subsequently,  in  pursuance  of  this  ac- 
tion of  the  directors,  a  sale  of  all  the  stock 
of  goods,  except  such  as  was  damaged  and 
on  which  a  price  could  not  be  agreed  between 
the  parties,  was  made  to  a  party  who  became 
the  purchaser  thereof,  the  corporation  could 
not,  over  the  objection  of  the  plaintiff,  he 
being  a  stockholder  and  director  in  the  cor- 
poration, continue  the  business  with  the 
remnant  of  the  stock  of  goods  not  included 
in  the  sale  because  of  the  damaged  and  un- 
salable character  of  the  remnants,  and 
should  not  be  permitted  to  do  so,  or  to  make 
other  purchases,  thereby  adding  to  the  rem- 
nant so  reserved;  but  in  good  faith  the 
agreement  made  among  the  entire  body  of 
directors  and  stockholders  should  be  carried 
out  to  its  final  completion  by  the  entire  dis- 
posal of  the  remnant  of  the  stock  of  goods 
reserved  for  the  reasons  stated  above,  when 
the  business  was  practically  closed  by  the 
sale  of  the  bulk  of  the  goods.  This  is  in  the 
main  what  the  plaintiff  seeks  by  his  petition, 
and  these  main  principles  of  the  suit  can  be 
accomplished  without  any  order  dissolving 
the  corporation,  and  the  petition,  by  the  over- 
ruling of  the  general  demurrer,  was  properly 
retained.  See,  in  this  connection,  3  Clark  & 
Marshall  on  Private  Corporations,  §  644;  21 
Am.  &  Eng.  Enc.  L.  865,  866. 

[2]  2.  While  we  have  held  that  the  grounds 
of  demurrer  which  were  general  in  their 
character  were  properly  overruled,  we  are 
of  the  opinion  that  the  court  should  have 
sustained  the  special  demurrer  to  so  much 
of  the  petition  and  the  prayers  thereof  as 
sought  to  prevent  the  corporation  from  hold- 
ing a  meeting  for  the  purpose  of  electing  a 
secretary  and  treasurer,  as  it  appears  that 
the  plaintiff  was  holding  over  beyond  his 
term  as  the  incumbent  of  that  office,  and  no 


reason  appears  why  he  should  continue  Id 
the  office  beyond  the  expiration  of  his  reg- 
ular term.  Direction  is  given  that  such 
special  demurrer  be  sustained,  and  so  much 
of' the  petition  as  seeks  to  prevent  a  meeting 
of  the  directors  for  the  purpose  just  stated 
be  stricken. 

The  other  special  demurrers  were  without 
merit,  and  the  court  did  not  err  in  overrul- 
ing them.  The  extent  of  the  interlocutory 
injunction  granted  is  not  brought  under  re- 
view by  this  bill  of  exceptions.  Neither  does 
this  case  involve  any  question  of  the  rights 
of  creditors.  No  creditor  is  proceeding,  and 
a  proper  decree  can  be  entered  as  to  corpo- 
rate debts.  The  question  raised,  is  between 
the  plaintiff,  the  corporation,  and  the  other 
individuals  constituting  all  the  stockholders 
and  directors  thereof. 

Judgment  affirmed,  with  direction.  All 
the  Justices  concur. 


(126  Gc  877) 
SEAORAVES  et  al.  ▼.  W.  B.  POWELL  CO. 
(Supreme  Court  of  Georgia.     Sept.  26,  1911.) 

(SyUahiu  by  the  Court.) 

1.  Continuance   (%%  28,   51*)— GBonND— Ab- 
sence or  Parties— Absence  of  Witnesses. 

The  court  did  not  err  in  overruling  Che  mo- 
tion for  a  continuance. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  §§  68-118 ;   Dec.  Dig.  §f  23,  61.«1 

2.  INSTBUCTIONS— Sufficiency  of  Evidbnos. 

The  court  correctly  instructed  the  jury  at 
to  all  the  material  issues  involved  in  the  case, 
and  the  exceptions  to  the  charge  are  without 
merit.  The  evidence  amply  supported,  if  it 
did  not  demand,  a  verdict  for  the  plaintiff. 

Error  from  Superior  Court,  Pike  County; 
E.  J.  Reagan,  Judge. 

Action  by  the  W.  E.  PoWell  Company 
against  S.  E.  Seagraves  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.    Affirmed. 

E.  C.  Armistead,  for  plaintiflB  in  error. 
Cleveland  &  Goodrich,  for  defendant  in  error. 

BECK,  J.  W.  E.  Powell  Company  brought 
suit  upon  a  promissory  note  against  S.  E. 
Seagraves  and  Mrs.  J.  P.  Seagraves.  It  was 
recited  in  the  note  that  the  same  was  given 
for  the  purchase  money  of  a  certain  described 
horse.  The  defendants  filed  their  joint  plea, 
setting  up  that  the  horse  was  never  delivered 
to  the  defendants,  or  either  of  them,  al- 
though the  note  was  executed  by  them  up- 
on the  express  understanding  that  the  horse 
would  be  delivered  to  S.  E.  Seagraves  the 
next  day;  hence  the  consideration  for  the 
note  has  totally  failed.  Mrs.  J.  P.  Seagraves 
did  not  execute  the  note  as  principal,  but  as 
security  only,  and  this  fact  was  well  known 
to  the  plaintiff  before  and  at  the  time  it  took 
the  note;  that  her  contract  of  suretyship 
was  that  the  note  was  given  for  the  horse; 
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tbat  the  note  was  a  mortgage  on  the  horse, 
and  that  she  should  only  be  liable  for  any 
balance  that  might  be  dne  on  the  note  after 
the  horse  had  been  subjected  to  the  payment 
of  the  note;  that  S.  E.  Seagrayes  (who  was 
her  son),  In  procuring  her  signature  to  the 
note,  was  acting  as  the  agent  of  the  plain- 
tiff, and  this  was  well  known  to  the  plaintiff, 
and  the  plaintiff,  in  thus  directing  S.  BL 
Seagrayes  to  procure  her  signature,  and  In 
placing  the  horse  beyond  the  jurisdiction  of 
the  courts,  intended  to  cheat,  swindle,  and  de- 
fraud her.  It  was  pleaded  by  S.  B.  Sea- 
grayes that,  after  he  had  executed  the  note, 
he  procured  the  signature  of  Mrs.  Seagrayes 
thereon  and  deliyered  the  note  to  the  plain- 
tiff upon  the  promise  that  the  horse  would  be 
deliyered  to  him  the  next  day;  that  he  called 
the  next  day  for  the  horse,  and  the  plain- 
tiff handed  him  a  note  which  the  defendants 
had  formerly  executed  in  fayor  of  one  Hol- 
lingsworth,  stating  to  defendant  at  the  time 
that  the  horse  had  been  deliyered  to  Hol- 
lingsworth,  and  would  not  be  deliyered  to 
Seagrayes.  Seagrayes  denied  that  the  Hoi- 
lingsworth  note  so  returned  to  him  was  ac- 
cepted by  him  in  lieu  of  the  horse,  and  made 
tender  of  the  same  to  plaintiff.  Defendant 
further  pleaded  that  the  Hollingsworth  note 
was  a  nullity,  being  without  consideration 
and  set  forth  the  circumstances  under  which 
the  same  was  giyen.  Upon  the  trial  the  jury 
returned  a  yerdict  in  fayor  of  the  plaintiff 
for  the  principal  of  the  note  sued  on,  with 
interest  and  10  per  cent,  attorney's  fees. 
The  defendants  made  a  motion  for  a  new 
trial.  This  the  court  oyerruled,  and  they  ex- 
cepted. 

[1]  1.  Complaint  that  the  court  erred  in 
oyerruling  the  motion  for  a  continuance  in 
this  case  is  based  upon  two  grounds :  First, 
it  is  alleged  that  a  continuance  should, haye 
been  granted  upon  the  ground  of  the  sickness 
of  Mrs.  Seagrayes,  one  of  the  parties.  To 
support  the  motion  for  a  continuance,  it  was 
shown  that  *'Mrs.  Seagrayes  was  sick  and 
unable  to  attend  court  at  that  time;  that  her 
attorney  could  not  safely  go  to  trial  in  her 
absence;  that  he  could  proye  by  her  that  she 
was  only  a  security  on  the  note  sued  on; 
that  she  signed  the  note  as  security  for  S. 
E.  Seagrayes  on  his  statement  that  he  had 
bought  a  horse  from  W.  E.  Powell  Company, 
who  had  taken  a  mortgage  on  it,  and  wanted 
her  to  sign  the  note  as  additional  security; 
that  she  knew  nothing  of  any  arrangements 
between  Powell  and  S.  E.  Seagrayes  and 
Hollingsworth  about  the  horse  and  washing 
machine  note,  neyer  was  present,  nor  was 
anything  eyer  said  to  her  about  it"  It  ap- 
pears from  the  eyidence  in  reference  to  Mrs. 
Seagrayes  that  the  condition  of  her  health 
for  two  weeks  or  more  prior  to  the  trial  was 
such  as  to  suggest  that  her  appearance  at 
the  court  would  probably  be  prevented  by 
her  physical  condition.  During  the  two 
weeks  immediately  preceding  the  trial,  she 
was  not  entirely  well,  but  she  could  be  out 


of  bed,  and  could  go  where  she  wished  to 
go  most  of  the  time.  It  was  not  intimated 
that  she  was  not  sufficiently  strong  to  answer 
interrogatories  duly  propounded  to  her.  In 
yiew.  of  the  fact  that  the  case  had,  at  a 
preyious  term  of  the  court,  been  continued 
on  account  of  her  absence  and  sickness,  the 
court  did  not  err  in  refusing  to  grant  anoth- 
er continuance  on  account  of  the  indisposi- 
tion of  this  party,  especially  in  yiew  of  the 
fact  that  it  did  not  appear  that  she  suffered 
from  an  attack  of  sickness  so  sudden  as  to 
prevent  herself  and  her  counsel  from  antici- 
pating that  she  might  not  be  able  to  be  pres- 
ent when  the  trial  of  her  cause  came  on. 

The  other  ground  of  the  motion  was  based 
upon  the  absence  of  two  witnesses.  Their 
absence  was  not  hurtful  to  the  plaintiffs  in 
error;  the  facts  which  the  plnin tiffs  in  error, 
according  to  the  showing  made  on  the  motion 
for  a  continuance,  expected  to  establish  by 
the  absent  witnesses  were  immaterial  and 
irrelevant  to  the  real  issues  in  the  case.  The 
defendants'  contention  on  the  trial  was  that 
the  note  sued  on  was  given  for  the  purchase 
of  a  horse,  and  that  the  plaintiff,  instead  of 
delivering  the  horse,  delivered  to  him  a  note, 
which  the  defendant  Seagrayes  had  formerly 
executed  and  delivered  to  a  third  party.  He 
pleaded  that  when  this  note  was  handed  to 
him  he  did  not  know  what  the  paper  so 
handed  to  him  contained,  and  that  immedi- 
ately upon  reading  it  and  discovering  that  it 
was  his  promissory  note,  formerly  executed 
to  the  third  party  just  referred  to,  he  ten- 
dered it  back.  But  upon  the  trial  of  the  case 
be  testified  that,  while  the  note  sued  on  was 
for  the  purchase  money  of  a  horse,  he  accept- 
ed and  retained  the  note  so  handed  to  him 
in  lieu  of  the  horse,  and  directed  that  the 
horse  which  he  had  purchased  be  turned 
over  to  the  third  party,  the  payee  in  the  note 
which  was  handed  to  him,  and  which  he  ac- 
cepted. The  court  on  the  trial  of  the  case 
distinctly  and  clearly  submitted  to  the  jury 
the  question  as  to  whether  or  not  there  had 
been  a  constructive  delivery  to  Seagraves  of 
the  horse,  which  constituted  the  considera- 
tion of  the  note  sued  on;  and  there  was 
sufficient  evidence  to  authorize  the  finding 
of  the  jury  that  there  was  a  constructive  de- 
livery of  the  animal  to  Seagraves,  and  that 
it  was  by  his  direction,  and  with  his  con- 
sent, that  the  horse  was  actually  delivered 
to  Hollingsworth,  instead  of  to  himself,  and 
that,  instead  of  taking  actual  possession  of 
the  horse  himself,  he  received  and  accepted 
his  note,  which  he  had  formerly  executed 
to  Hollingsworth.  The  witnesses  of  whose 
absence  he  complained,  and  by  whose  testi- 
mony he  insists  he  could  have  shown  that 
the  note  to  Hollingsworth  was  without  con- 
sideration, and  void  on  the  ground  of  fraud, 
had  they  been  present  in  court,  could  not 
have  availed  him  In  the  face  of  his  admis- 
sions that  he  had  accepted  the  Hollings- 
worth note,  knowing  for  what  purpose  it  was 
turned  over  to  him,  and  that  he  retained  pos- 
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session  of  the  same.  Nor  conld  their  testimo- 
ny hare  availed  Mrs.  Seagrares,  the  abs^it 
party,  who  pleaded  that  she  was  merely 
surety  on  the  note,  which  was  for  the  pur- 
chase money  of  a  horse,  inasmuch  as  she 
was  absolutely  bound  upon  the  note,  and  the 
consideration  of  the  same  was  actually  or 
constructiyely  delivered  to  the  defendant,  S. 
E.  Seagraves. 

[2]  2.  The  court  in  his  cliarge  clearly,  fair- 
ly, and  explicitly  instructed  the  jury  as  to 
the  material  issues  of  the  case,  and  the  ex- 
ceptions to  the  charge  are  without  merit 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(IM  0«.  854) 

TOWN  OF  DECATUR  v.  JAUDON. 
(Supreme  Court  of  Georgia.     Sept  26,  1911.) 

(SyllahuM  hy  the  Court,) 

1.  MUNICIPAIi  COBPOBATIONS  (8  360*)— CON- 
tracts —  oonstbuction  —  compensation 
— EKtba  Wobk. 

Where^  having  reference  to  the  contemplat- 
ed oonstruction  of  a  system  of  waterworks,  a 
civil  engineer  made  to  the  municipal  authorities 
of  the  town  proposing  to  construct  the  water- 
works a  written  proposition  offering  his  services 
in  the  following  language:  "I  will  do  all  the 
work  necessary  to  get  up  a  complete  set  of 
plans  and  specifications  for  your  proposed  wa- 
terworks;  said  plans  and  specifications  will  be 
such  that  you  will  be  able  to  invite  bids  on 
the  same;  and  after  the  contract  is  awarded 
from  the  bids  I  will  supervise  the  construction 
of  the  work  and  see  that  the  same  is  carried 
out  according  to  the  plans  and  specifications 
adopted  by  you.  I  will  make  a  proposition  to 
do  all  the  work  for  the  lump  sum  of  $1,500,  this 
amount  to  include  all  expenses  of  getting  up 
the  plans  and  specifications  and  the  supervision 
of  the  work  after  the  same  has  been  contracted" 
— and  this  proposition  was  accepted  without  ad- 
ditional stipulation  or  qualification,  the  engi- 
neer could  not  recover  against  the  municipality 
for  additional  services  and  expenses  which  were 
rendered  and  incurred  by  him  after  the  time  fix- 
ed in  a  contract  between  the  municipality  and 
the  contractors  who  were  to  construct  the  wa- 
terworks had  expired.  His  right  of  recovery 
was  limited  to  the  lump  sum  named  in  the  pro- 
I>08al. 

[IM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  892,  8&2^;  Dec. 
Dig.  I  360.*] 

2.  Evidence  (5  3&8*)— Pabol  ETvidence  Af- 
FBcnNo  WarnNGS— Admissibility. 

The  contract  was  free  from  ambiguity. 
And  the  engineer  could  not,  in  a  suit  against 
the  municipality,  based  upon  this  contract, 
open  the  way  for  the  introduction  of  parol  evi- 
dence which  would  alter  or  change  the  terms 
of  the  written  instrument,  by  allegations  as  to 
his  understanding  of  the  terms  and  scope  of  the 
written  contract,  and  that  his  understanding  of 
it  was  known  to  the  municipal  authorities. 

[Bd.  Note.— For  other  cases,  see  E>vidence, 
Cent  Dig.  §§  1766-1771;  Dec.  Dig.  §  398.*] 

3.  Contbactb  (§  186*)— Constbuction— Pab- 
ties. 

Stipulations  in  the  contract  between  the 
municipal  authorities  and  the  contractors  who 
undertook  the  work  of  construction,  providing 
for  penalties  in  the  event  of  failure  on  the  part 
of  the  contractors  to  carry   out  the   terms  of 


their  contract  with  the  mnnidpality,  oould  not 
be  invoked  by  the  plaintiff  in  this  case,  who  was 
not  a  party  to  the  contract  last  referred  to. 

[Bd.  Notei— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  186.*] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  Ij.  S.  Roan,  Judge. 

Action  by  H.  S.  Jaudon  against  the  Town 
of  Decatur.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. '  Reversed. 

H.  S.  Jaudon,  a  dvil  engineer,  made  the 
following  written  proposition  to  the  town  of 
Decatur:  '*!  will  do  all  the  work  necessary 
to  get  up  a  complete  set  of  plans  and  speci- 
fications for  yeur  proposed  waterworks; 
said  plans  and  specifications  will  he  such 
that  you  will  he  able  to  invite  bids  on  the 
same;  and  after  the  contract  is  awarded 
from  the  bids  I  will  supervise  the  construc- 
tion of  the  work  and  see  that  the  same  is 
carried  out  according  to  the  plans  and  speci- 
Qcations  adopted  by  yora.  I  will  make  a 
proposition  to  do  all  the  work  tor  the  lump 
sum  of  $1,500,  this  amount  to  include  all 
expenses  of  getting  up  the  plans  and  speci- 
fications and  the  supervision  of  the  work 
after  the  same  has.  been  contracted."  The 
town  of  Decatur,  acting  through  its  mayor 
and  council,  accepted  this  proposition.  Im- 
mediately Jaudon  set  about  making  sur- 
veys, maps,  estimates,  plans,  and  specifica- 
tions for  the  construction  of  the  system  of 
waterworks,  and  submitted  his  work  to  the 
town  for  final  disposition.  The  town  adopt- 
ed the  plans  and  specifications  and  advertised 
for  bids,  which  resulted  in  the  making  of  a 
contract  with  Walton  &  Wagner,  wherein 
it  was  stipulated  that  Walton  &  Wagner 
would,  at  their  own  cost  and  expense,  do  all 
the  work,  furnish  all  the  material,  equip- 
ment, and  labor  necessary  for  the  construc- 
tion of  the  waterworks  in  accordance  with 
the  plans  and  specifications  so  prepared  by 
Jaudon,  and  accepted  and  adopted  by  the 
town  of  Decatur.  In  order  to  secure  the 
faithful  performance  on  their  part,  Walton 
&  Wagner  executed  and  delivered  to  the 
town  a  good  and  solvent  bond. 

So  much  of  the  contract  entered  into  be- 
tween the  town  of  Decatur  and  Walton  A 
Wagner  as'  Jaudon  claims  to  be  material  to 
the  issues  in  his  suit  against  the  town  of 
Decatur  is  as  follows:  Walton  &  Wagner 
guarantee  to  complete  the  contract  on  or 
before  October  1,  1907.  They  have  carefully 
examined  the  annexed  specifications,  con- 
tract, and  plans  on  file  in  the  ofQce  of  the 
city  clerk  and  engineer,  and  made  all  per- 
sonal examination  necessary  to  fully  under- 
stand the  meaning  and  intent  of  the  same. 
Walton  &  Wagner  further  agree  to  do  the 
work  in  strict  accordance  with  the  plans  and 
specifications  on  file;  said  plans  and  specifi- 
cations, in  addition  to  the  proposal  herein 
before  mentioned,  being  annexed  and  made 
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a  part  of  this  contract  It  Is  mutuaHy 
agreed  that  payments  will  be  made  by  the 
town  as  set  ont  In  the  specifications.  The 
contract  must  be  finished  within  the  time 
named  In  the  proposal,  time  being  of  the 
essence  Of  this  contract,  and  the  work  must 
be  carried  on  continuously  and  diligently 
from  the  time  of  beginning.  Should  the  con- 
tractors fail  to  complete  the  work  as  speci- 
fied in  his  proposal,  within  the  time  named 
therein,  they  hereby  agree  to  pay  all  expens- 
es incurred  by  the  engineer  for  engineering 
and  inspection,  due  to  said  delay,  which 
amounts  shall  be  deducted  from  any  mon- 
eys which  may  be  due  by  the  town.  Should 
the  town  authorities  see  fit,  they  may  extend 
the  time  for  the  completion  of  the  work;  in 
such  case,  the  contractor  agrees  to  pay  all 
expenses,  such  as  engineering  and  inspection, 
that  the  engineer  may  incur,  due  to  said 
extension.  At  the  end  of  each  month,  the 
town  will  hare  made  an  estimate  of  the 
work  done  during  the  month,  and  will  pay  to 
the  contractors  80  per  cent  on  such  esti- 
mate. At  the  completion  of  the  contract,  the 
town  will  have  made  a  final  estimate  of  the 
work  done,  and  will  cause  to  be  paid  to  the 
contractors,  within  90  days  after  such  final 
estimate  is  made,  the  entire  sum  found  to 
be  due  under  the  contract  after  deducting 
therefrom  all  previous  payments. 

The  entire  work  must  be  completed  with- 
in the  time  set  out  in  the  proposal.  The 
work  of  constructing  the  waterworks  sys- 
tem was  not  completed  until  several  months 
after  October  1,  1907.  Jaudon  sues  the  town 
of  Decatur  for  services  and  expenses  incur- 
red in  connection  with  supervising  the  work 
of  Walton  &  Wagner  for  the  months  of  Oc- 
tober, November,  and  December,  1907,  ag- 
gregating the  sum  of  $872.35.  He  alleges 
that  the  intent  and  meaning  of  the  contract 
between  the  town  of  Decatur  and  himself 
was  that  he  would  be  paid  by  the  town  $1,- 
500  for  services  rendered  by  him  between  the 
time  the  contract  was  made  and  the  1st  day 
of  October,  1907,  and  that  for  all  services 
rendered  by  him  after  October  1st  he  was  to 
be  paid  by  defendant  but  defendant  was 
to  be  reimbursed  by  Walton  &  Wagner;  that 
this  is  a  reasonable  construction  of  the  con- 
tract and  is  the  construction  he  put  upon  it 
at  the  time  he  entered  into  his  contract  with 
the  defendant,  and  at  all  times  since;  and 
that  this  construction  by  him  was  known 
to  the  defendant  all  the  while,  and  not  dis- 
puted by  the  defendant  until  long  after  Oc- 
tober 1,  1907.    The  defendant  demurred  gen- 


erally to  the  petition.    The  demurrer  was 
overruled,  and  the  defendant  excepted. 

L.  J.  Steele  and  Nathan  Harris,  for  plain- 
tUf  in  error.  J.  D.  Kilpatrick,  for  defend- 
ant in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
The  defendant  in  the  court  below  by  general 
demurrer  challenged  the  right  of  the  plain- 
tUf  to  recover  on  the  case  as  set  forth  in 
the  petition.  The  court  held  that  the  peti- 
tion set  forth  a  cause  of  action,  and  over- 
ruled the  demurrer. 

[1-31  Under  the  contract  in  this  case  be- 
tween the  plaintiff  and  the  defendant  mu- 
nicipality, the  former  was  entitled  only  to 
the  sum  of  $1,500,  for  which,  in  a  proposal 
offering  his  services  to  the  municipality,  he 
had  undertaken  to  supervise  the  construction 
of  the  contemplated  work,  and  see  that  the 
same  was  carried  out  according  to  the  plans 
and  specifications  to  be  adopted.  Under  the 
proposition  submitted  by  the  plaintiff  him- 
self, in  writing,  he  was  to  "do  all  the  work 
for  the  lump  sum  of  $1,500,  this  amount  to 
include  all  expenses  of  getting  up  the  plans 
and  specifications  and  the  supervision  of  the 
work  after  the  same  has  been  contracted.*' 
This  proposition  was  accepted  by  the  town 
of  Decatur  without  additional  stipulation  or 
qualification.  It  would  be  difficult  to  con- 
ceive of  a  contract  freer  from  ambiguity  and 
more  plainly  revealing  its  meaning  without 
the  aid  of  construction  or  interpretation. 
As  brief  as  the  contract  is,  it  iterates  and 
reiterates  the  proposition  to  do  the  work  of 
supervision,  and  to  do  and  perform  all  the 
duties  incumbent  upon  the  engineer  of  such 
an  enterprise,  for  a  ''lump  sum*'  definitely 
fixed.  Jaudon  was  not  a  party  to  the  con; 
tract  between  the  town  and  firm  of  con- 
tractors, Walton  &  Wagner,  and  he  cannot 
invoke  the  t^rms  of  that  instrument  to 
change  or  alter  the  plain  terms  of  the  con- 
tract between  himself  and  the  defendant  in 
this  case.  In  this  connection,  see  notes  to 
the  case  of  Inman  Mfg.  Co.  v.  American 
Cereal  Co.,  133  Iowa,  71,  110  N.  W.  287,  8 
L.  R.  A.  (N.  S.)  1140,  and  cases  there  cited. 
If  it  were  permitted  by  parol  evidence  to 
raise  an  ambiguity  in  a  contract  as  free 
from  that  vice  as  the  contract  now  under 
consideration  is,  then  no  written  contract 
could  be  exempt  from  the  danger  of  attack 
by  parol  evidence.  The  court  erred  in  not 
sustaining  the  general  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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JONDS  T.  HUNTLEIT  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  25, 

1911.) 

1.  Wiixs   (§  832*)— Construction— Payment 
OP  Debts— Pbopebty  Liable. 

Testator  gave  a  policy  on  his  life  to  a  bene- 
ficiary,  and  declared  that  she  should  have  all 
the  benefits  accruing  thereunder,  and  that  his 
debts  should  be  paid  out  of  any  other  property 
of  which  he  might  die  possessed,  after  which 
any  residue  should  be  divided  between  his  legal 
heirs.  HM,  that  the  life  policy  was  specifically 
devised  to  the  beneficiary  and  was  exonerated 
from  the  payment  of  debts,  though  his  other 
personalty  alone  was  not  sufiScient   therefor. 

[EA.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  2139-2155;  Dec.  Dig.  §  832.*] 

2.  Wiixs  (|  7*)— Pbopbkty  Devised— Intkb- 
EST  IN  Remainder. 

Under  Revisal  1905,  {  3140,  defining  what 
property  passes  by  will,  a  testamentary  gift  of 
testator's  property  of  which  he  died  possessed 
after  the  payment  of  debts  includes  his  interest 
in  remainder  in  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  11 ;    Dec.  Dig.  f  7.*] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty;  Justice,  Judge. 

Petition  by  William  Jones,  executor  of 
Elijah  D.  Huntley,  deceased,  against  Fanny 
Huntley  and  others,  heirs  at  law,  for  the 
sale  of  land  to  make  assets.  From  a  judg- 
ment directing  a  sale,  defendants  appeaL 
Affirmed. 

This  was  a  petition  to  sell  land  to  make 
assets  filed  by  the  executor  of  Elijah  D. 
Huntley  against  his  heirs  at  law.  The  sole 
question  presented  was  the  construction  of 
the  will  as  set  out  upon  the  following  facts 
agreed: 

"Elijah  D.  Huntley  died  on  December  13, 
1902,  leaving  a  will,  two  of  the  items  of 
which  are  as  follows: 

"  'First,  I  hereby  give  and  bequeath  to  Miss 
Hattie  Hasty,  of  the  said  county  and  state, 
my  insurance  policy  of  one  thousand  ($1,000) 
dollars  In  the  Phoenix  Mutual  Life  Insurance 
Company,  of  Hartford,  Conn.,  bearing  date 
November  17,  1902,  and  it  Is  my  will  and  de- 
sire that  she,  the  said  Miss  Hattie  Hasty, 
shall  have  all  the  benefits  accruing  thereun- 
der, In  the  event  of  my  death. 

"'Second,  I  desire  that  my  debts  (if  any) 
and  burial  expenses  be  paid  out  of  any  other 
property  of  which  I  die  possessed,  after 
which  the  balance  of  my  personal  property 
and  real  estate  shall  be  divided  between  my 
legal  heirs  as  the  law  may  direct.'." 

The  plaintiff  qualified  as  his  executor. 
The  testator  did  not  at  his  death  have  suf- 
ficient personal  property  other  than  the  in- 
surance policy  referred  to  in  item  1  to  pay 
the  debts  and  burial  expenses.  The  plain- 
tiff used  $400  of  the  proceeds  of  the  insur- 
ance for  the  payment  of  debts.  The  testator 
at  the  time  of  his  death  was  the  owner  of  an 
Interest  in  the  remainder  in  some  lands  in 
Anson  county.     The  plaintiff   brought  this 


action  to  sell  these  lands  for  the  purpose  of 
reimbursing  the  legatee  for  the  amount  of 
the  policy  which  had  been  used  for  the  pay- 
ment of  debts. 

Lockbart  &  Dunlap,  for  appellants.^  Rus- 
sell &  Weatherspoon  and  McLendon  &  Thom- 
as, for  appellee. 

CLARK,  C.  J.  [1]  The  judgment  of  his 
honor  was  correct,  and  so  fully  states  his 
reasons  that  we  reproduce  it  as  the  opinion 
of  this  court:  "The  court  is  of  the  opinion, 
and  so  adjudges,  that  the  said  policy  of  in- 
surance or  proceeds  .thereof  is  and  was  in- 
tended by  the  testator  to  be  an  absolute, 
specific  legacy,  and  the  land  mentioned  in 
the  second  clause  not  being  specifically  de- 
vised, and  the  intention  of  testator  appearing 
in  the  will  that  the  property  so  mentioned  in 
item  2  should  be  subject  to  the  payment  of 
debts  in  exoneration  of  the  said  policy,  it  is 
ordered  and  adjudged  that  if  it  shall  be 
found  that  there  is  not  sufficient  personal 
property,  other  than  the  proceeds  of  the  pol- 
icy, to  pay  the  debts  of  the  testator  that  the 
plaintiff  as  executor  have  license  to  sell  the 
land  to  pay  the  debts,  and  that  the  policy  or 
the  proceeds  of  the  same  shall  not  be  liable 
until  all  the  property,  real  and  personal, 
mentioned  or  referred  to  in  the  second  clause 
of  the  will  be  exhausted." 

Ordinarily  the  personalty  must  first  be  ex- 
hausted before  recourse  can  be  had  for  the 
payment  of  debts  to  the  realty.  But  the  tes- 
tator can  change  this  order.  The  prime  con- 
sideration in  the  construction  of  a  will  is  the 
intent.  As  to  that,  there  can  be  no  doubt 
upon  the  face  of  the  will.  The  testator  in- 
tended that  the  property  in  item  2  of  the 
will  should  be  charged  with  the  payment  of 
debts  and  burial  expenses  in  exoneration  ^of 
the  property  mentioned  in  item  1.  By  item 
1  the  testator  bequeathed  not  "$1,000,"  but 
his  "insurance  policy  of  $1,000,"  using  the 
words  "one  thousand  dollars"  as  descriptive 
of  the  policy.  His  intention  to  make  the 
policy  a  specific  bequest  is  further  mani- 
fested by  his  description  of  It  giving  the 
name  and  location  of  the  company,  the 
amount,  and  date.  The  further  words  that, 
"the  said  Miss  Hattie  Hasty  shall  have  all 
the  benefits  accruing  thereunder  in  the  event 
of  my  death,"  show  clearly  that  he  inteiided 
it  should  be  specifically  exonerated  from  the 
payment  of  debts.  This  intent  he  further  in- 
dicates by  providing  in  section  2  that  his 
debts  and  burial  expenses  should  "be  paid 
out  of  any  other  property  of  which  I  shall 
die  possessed."  He  further  adds  to  this  by 
saying  "after  which"  the  balance  of  his  per- 
sonal and  real  property  should  be  divided 
between  his  legal  heirs  as  the  law  may  di- 
rect. • 

[2]  The  words,  "other  property  of  which 
I  shall  die  possessed,  after  which  the  balancii 
of   my  personal   property   and  real   estate 
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shall  be  dlrlded,**  etc.,  Include  the  ownership 
of  an  interest  in  remainder  of  lands.  Rey. 
3140. 

The  intent  of  the  will  seems  to  us  so  plain 
that  no  citation  of  authorities  could  throw 
any  additional  light  upon  its  construction. 

The  judgment  of  his  honor  is  in  all  re- 
spects affirmed. 


056  N.  G.  329) 

BATTLE  et  al.  v.  CITY  OP  ROCKY  MOUNT 

et  aL 

(Supreme  Court  of  North  Carolina.     Oot.  1^ 

19rt) 

1.  CouBTS  (J  187*)— -Recobdxb's  Coubt— Du- 
ty TO  Establish— *' Shall." 

Acts  1007.  c.  209,  |  24,  provides  that  a 
special  court  for  the  trial  of  misdemeanors  is 
established  to  be  known  as  the  "recorder's  court 
of  Rocky  Mount"  Section  25  provides  th»t 
it  shall  be  presided  over  by  a  recorder,  who 
shall  be  a  resident  and  qualified  voter  of  the 
city,  and  ^'shall"  be  elected  by  the  aldermen 
of  the  city  at  a  certain  meeting.  Held,  Chat 
such  act  was  one  concerning  the  public  inter- 
est, and  hence  the  word  '^shall*'  was  not  to  be 
construed  as  equivalent  to  ''may/'  but  that 
the  act  was  mandatory  and  imposed  an  abso- 
lute duty  on  the  board  to  elect  a  recorder  to 
preside  over  sudi  court. 

(Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  187.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  6459-6469;    vol.  8,  p.  7799-1 

2.  CouBTS  (I  187*)— EhJCCTiON  of  Recobdeb— 
Continuing  Duty. 

Under  Acts  1907,  c.  209,  ft  25,  requiring 
the  board  of  aldermen  of  Rocky  Mount  to  elect 
a  qualified  person  to  preside  over  the  record- 
er's court  biennially,  the  duty  so  to  elect  is 
a  continuing  one,  the  exercise  of  which  the 
courts  will  compel  when  they  have  failed  to 
bold  the  election  at  the  appointed  time. 

[Ed.  Note. — For  other  cases,  see  Counts,  Dec. 
Dig.  S  187.*] 

3.  mandamt78   (§   76*)— scopb   of  remedy— 
—Public  Officebs— Coebcino  Action. 

Where  the  board  of  aldermen  of  Rocky 
Mount  failed  and  refused  to  elect  a  recorder  to 
preside  over  the  recorder's  court  established 
by  Acts  1907,  c.  209,  as  required  by  section 
24,  mandamus  was  the  proper  remedy  to  com- 
pel the  board  to  take  such  action. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  S§  158-160;    Dec.  Dig.  ft  76.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;   Opoke,  Judge. 

Mandamus  by  the  State,  on  relation  of  T. 
H.  Battle  and  others,  against  the  City  of 
Rocky  Mount  and  others.  Judgment  for  re- 
lators, and  defendants  appeal.     Ajfirmed. 

This  is  a  suit  for  a  writ  of  mandamus, 
brought  by  certain  citizens  of  the  city  of 
Rocky  Mount,  to  compel  its  board  of  alder- 
men to  elect  a  recorder,  as  required  to  do  by 
the  Acts  of  1907,  ch.  209,  §f  24,  25,  26,  and 
87,  in  order  that  a  recorder's  court  may  be 
(stabllBhed  and  organized  according  to  the 
terms  of  the  said  act,  which  sections  provide 
as  follows: 


"Sec.  24.  That  a  special  court  for  the  trial 
of  misdemeanors  is  hereby  established,  and 
said  court  shall  be  known  as  the  'recorder's 
court  of  Rocky  Mount' 

"Sec  25.  That  said  recorder's  court  shall 
be  a  court  of  record,  and  shall  he  presided 
oyer  by  a  recorder,  who  shall  be  a  bona 
fide  resident  and  a  duly  qualified  voter  of 
said  city,  and  sliall  be  elected  by  the  board 
of  aldermen  of  said  city  at  the  meeting  to 
be  held  on  the  Thursday  next  succeeding  the 
election  for  mayor  and  aldermen,  to  be  held 
on  the  first  Monday  In  May,  one  thousand 
nine  hundred  and  seven,  and  biennially 
thereafter;  and  such  recorder  shall  hold  his 
said  office  for  a  term  of  two  years  from  the 
date  of  his  said  election  and  until  his  suc- 
cessor shall  be  duly  elected  and  qualified. 
Pending  such  election  and  so  long  thereaft- 
er as  the  board  of  aldermen  shall  fail  to  fill 
said  office  by  the  election  of  a  recorder,  the 
mayor  of  said  city  shall  be  ex  officio  record- 
er, and  as  such  shall  exercise  every  power 
conferred  upon  and  perform  every  duty  im- 
posed upon  such  recorder  by  this  act. 

"Sec.  26.  That  whenever  the  board  of  al- 
dermm  of  said  city  shall,  in  accordance  with 
the  provisions  of  the  preceding  section,  elect 
a  recorder,  said  board  shall  likewise  proceed 
to  elect  a  vice  recorder,  who  shall  possess 
the  same  qualifications  and  hold  office  for 
the  same  term  as  the  recorder;  and  said 
vice  recorder  shall  enter  upon  and  discharge 
the  duties  of  the  office  of  recorder  whenever 
the  recorder,  on  account  of  sickness,  absence 
from  the  city  or  other  good  and  sufficient 
cause,  shall  be  unable  to  do  so,  and  he  shall 
for  the  time  be  clothed  with  every  power 
conferred  by  law  upon  the  recorder:  Pro- 
vided, that  so  long  as  the  mayor  of  said  city 
shall  be  ex  officio  recorder  the  mayor  pro 
tempore  shall  be  ex  dfflcio  vice  recorder,  and 
as  such  shall  be  clothed  with  every  power 
conferred  by  law  upon  such  vice  recorder. 

"Sec.  27.  That  the  recorder's  court  shall 
hold  dally  sessions  In  the  court  room  of  the 
municipal  b'uilding  in  said  city,  and  shall 
possess  every  power  in  the  regulation  and 
ordering  thereof  usually  possessed  by  other 
courts  of  record  in  like  cases." 

The  defendants  have  never  com^plied  with 
the  requirements  of  this  act,  nor  talcen  any 
steps  to  do  so,  contending  that  it  was  left 
entirely  to  their  discretion  whether  to  fill 
the  office  of  recorder  or  permit  the  mayor 
to  act  as  recorder,  and  the  mayor  pro  tem. 
as  vice  recorder,  and  they  thought  it  best 
for  the  interests  of  the  community  to  con- 
tinue the  old  regime.  The  Judge  of  the  su- 
perior court,  Hon.  Chas.  M.  Cooke,  did  not 
agree  with  defendant's  counsel  in  this  con- 
struction of  the  act,  and  adjudged  that  the 
writ  of  mandamus  be  issued.  Defendants 
excepted  and  appealed. 

F.  S.  Spruill,  for  appellants.  I^  V.  Baa- 
sett  for  appellees. 
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WALKER,  J.  [1]  We  concur  with  the 
liBamed  judge  In  his  conclusion  of  law  and 
In  his  Judgment  The  act  of  1907  is  plainly 
mandatory*  A  recorder's  court  is  estab- 
lished by  the  act,  with  detailed  provisions 
for  the  exercise  of  the  Jurisdiction  conferred 
upon  it  It  was  clearly  intended  by  the 
liegislature  that  the  board  of  aldermoi 
should,  at  their  May  meeting,  next  after  the 
passage  of  the  act,  elect  a  recorder.  There 
is  not  even  the  scintilla  of  a  discretion  given 
to  the  board  so  far.  The  Legislature  had 
the  power  to  pass  the  act,  and  it  evidently 
knew  precisely  what  it  wanted  to  do,  and 
expressed  itself  to  that  end  in  unambiguous 
words,  and,  being  composed  of  fine  gram- 
marians, it  conveyed  its  meaning  to  the 
board  in  the  imperative  mood,  which  is  gen- 
erally supposed  to  carry  a  mandate  with  It. 
In  every  section  of  the  act  the  word  "shall" 
is  used  to  show  that  the  Legislature  intend- 
ed that  the  board  should  execute  its  wil{ 
and  not  its  own.  As  an  auxiliary,  the  word 
"shall"  implies  a  duty  or  necessity,  whose 
obligation  is  derived  from  the  person  speak- 
ing and  is  equivalent  to  an  order  or  direc- 
tion to  do  the  particular  thing,  and  exclud- 
ing all  idea  of  discretion  or  the  exercise  of 
the  will  of  the  person  addressed,  so  that  he 
may  do  it  or  not  as  seems  to  him  best  He 
is  simply  commanded  to  do  it  and  bis  only 
duty,  which,  of  course,  is  obligatory,  is  to 
obey.  The  mandate  Could  not  be  more  im- 
peratively given  than  it  was  in  this  case,  and 
why  the  intelligent  gentlemen  should  have 
thougbt  otherwise  we  are  at  a  loss  to  know. 
Public  duties  are  imposed  to  be  performed 
and  not  to  be  neglected.  It  was  not  the  pur- 
pose of  the  Legislature  to  decide  who  should 
be  elected  as  recorder,  for  that  was  left  to 
the  choice  of  the  board,  but  in  all  other  re- 
spects they  are  left  without  any  discretion 
In  the  matter.  It  has  even  been  held  that 
when  the  word  "may"  is  used  in  a  statute, 
"it  will  be  construed  to  mean  'shall'  or 
'must,*  when  public  interests  or  rights  are 
concerned,  and  when  the  public  or  third 
persons  have  a  claim  de  jure  that  the  pow- 
er shall  be  exercised.  And,  conversely,  the 
word  'shall'  may  be  understood  as  equiva- 
lent to  'may'  when  no  right  or  benefit  to  any 
one  depends  upon  the  imperative  use  of  the 
term."  Black  Int.  of  Laws  (1896)  p.  338; 
Jones  v.  Commissioners,  137  N.  C.  579,  50  S. 
B.  291;  36  Cyc.  1159;  2  Lewis'  Sutherland, 
Stat  Con.  (2d  Ed.)  §§  637,  638,  640. 

How  could  there  be  a  recorder's  court  un- 
der the  terms  of  this  act  and  in  view  of  its 
evident  intent,  without  a  recorder?  The  pro- 
vision for  the  mayor  to  fill  any  original  va- 
cancy was  inserted  for  the  purpose  of  keep- 
ing the  office  full  until  there  could  be  an 
election,  or  to  supply  a  vacancy  occurring 
from  any  other  cause  until  a  recorder  could 
be  elected,  as  in  case  of  death  or  resignation. 
It  was  not  the  purpose  of  that  provision  to 
enable  the  defendants  to  nullify  the  act  of 
the  Legislature,  or  to  set  at  naught  its  de- 


dlured  wUL  The  meaning  of  the  statute 
is  dear,  and,  where  there  is  no  ambiguity, 
there  is  no  room  for  construction,  and  the 
intention  must  be  gathered  from  the  words 
employed.  U.  S.  v.  Wiltberger,  5  Wheat  76, 
5  L.  Ed.  37;  U.  S.  v.  Hartwell,  6  Wall.  386, 
18  L.  Ed.  830;  State  v.  Barco,  150  N.  0.  792, 
796,  63  S.  B.  673;  Fortune  v.  Commissioners, 
140  N.  C.  322,  62  S.  E.  950;  State  v.  Eaves, 
106  N.  O.  752,  11  S.  B.  370,  8  L.  R.  A.  259; 
Adams  v.  Turrentine,  30  N.  O.  147,  150. 
"The  meaning  and  intention  of  the  legisla- 
ture (and  its  will)  must  be  sought  first  of 
all  in  the  language  of  the  statute  itself; 
for  it  must  be  presumed  that  the  means  em- 
ployed are  adequate  to  the  purpose,  and  do 
express  that  will  correctly."  Black,  Inter, 
of  Laws  (1896)  $25;  U.  S.  v.  Qoldenberg, 
168  U.  S.  96,  18  Sup.  Ot  3,  42  L.  Ed.  394; 
Hamilton  v.  Rathbone,  175  U.  S.  421,  20 
Sup.  Ct  155,  44  L.  Ed.  219.  As  a  corollary 
of  the  foregoing  proposition,  it  follows  that: 
"If  the  language  of  the  statute  is  plain  and 
free  from  ambiguity,  and  expresses  a  single 
definite  and  sensible  meaning,  that  meaning 
is  conclusively  presumed  to  be  the  meaning 
which  the  Legislature  intended  to  convey. 
In  other  words,  the  statute  must  be  inter- 
preted literally."  Black,  $  26.  The  purpose 
of  this  court  always  has  been,  as  shown  by 
its  decisions,  and  ever  will  be,  not  to  defeat 
the  intention  of  the  Legislature  by  a  forced 
interpretation,  but  to  construe  its  enact- 
ments so  as  to. execute  its  will  with  punctil- 
ious regard  for  its  sovereign  right,  delegated 
by  the  people,  to  make  the  law.  We  say 
what  it  is,  but  they  say  what  it  shall  be, 
and,  when  the  will  of  that  body  is  declared, 
it  becomes  the  duty  of  every  citizen,  and 
every  official,  to  obey  it  The  defendants 
cannot  escape  the  discharge  of  the  duty  en- 
joined upon  them  by  the  plea  that  having 
failed  to  act  at  the  day  fixed  in  the  act, 
they  are  discharged  altogether  from  its  per- 
formance, and  thus,  by  their  own  willful 
wrong  and  neglect  of  duty,  acquit  them- 
selves of  responsibility. 

[2]  The  duty  is  a  continuing  one,  time  not 
being  of  the  essence  of  the  obligation  im- 
posed upon  them,  and  the  courts  will  compel 
them  to  do,  at  any  time,  what  they  have  fail- 
ed to  do  at  the  proper  or  appointed  day. 
Any  other  doctrine  would  put  it  in  the  pow- 
er of  a  delinquent  officer  to  defeat  the  legis- 
lative wUl  and  repeal  a  law,  and  would  be 
nothing  less  than  monstrous.  Grady  v.  Com- 
missioners, 74  N.  O.  101;  McCormac  v.  CJom- 
missioners,  90  N.  C.  441;  2  Lewis'  Suther- 
land, Stat  Construe.  (2d  Ed.)  $  612—16; 
Black,  Inter,  of  Laws  (1896)  343;  Juliand 
V.  Rathbone,  39  N.  Y.  369. 

[3]  This  much  upon  the  preliminary  mat- 
ters. The  other  question  in  the  case  Is 
whether  mandamus  will  lie  to  compel  obe- 
dience to  the  law.  The  rule  as  to  this  point 
is  that:  "Where  the  duty  to  be  performed 
is  Judidal  or  involves  the  exercise  of  dis- 
cretion upon  the  part  of  the  tribunal  or  of- 
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fleer,  mandamiM  will  lie  to  compel  such  tri- 
bunal to  take  some  action  in  the  premises 
and  exercise  its  Judgment  or  discretion.  But 
the  function  of  the  writ  is  merely  to  set  in 
motion.  It  will  not  direct  how  the  duty 
shall  be  performed  or  the  discretion  exer- 
cised. To  do  so  would  be  to  substitute  the 
judgment  and  discretion  of  the  court  issu- 
ing the  mandamus  for  that  of  the  court  or 
ofBcer  to  whom  it  was  committed  by  law. 
No  particular  act  can  be  commanded,  and, 
if  the  discretion  is  to  act  or  not  to  act  at 
all,  mandamus  will  not  lie.  After  the  tri- 
bunal or  officer  has  exercised  the  judgment 
or  discretion  vested  in  him,  and  has  acted, 
mandamus  will  not  lie  for  the  purpose  of  re- 
viewing the  decision  and  compelling  a  change 
of  judgment  or  any  further  action  in  the 
premises.  The  writ  cannot  be  used  for  the 
correction  of  errors.  If,  however,  such  judg- 
ment or  discretion  is  abused,  and  exercised 
in  an  arbitrary  manner,  mandamus  will  lie 
to  compel  a  proper  exercise .  thereof.  So, 
where  the  law  has  limited  the  discretion  of 
a  board  or  officer,  mandamus  may  be  used  to 
keep  such  board  or  officer  within  the  limits 
of  such  discretion.  If  by  reason  of  a  mis- 
taken view  of  the  law  or  otherwise  there 
has  been  in  fact  no  actual  and  bona  fide  ex- 
ercise of  judgment  and  discretion,  as  for 
instance,  where  the  discretion  is  made  to 
turn  upon  matters  which,  under  the  Law, 
should  not  be  considered,  mandamus  will  lie. 
So  where  the  discretion  is  as  to  the  exist- 
ence of  facts  entitling  the  relator  to  the 
thing  demanded,  if  the  facts  are  admitted 
or  clearly  proved,  mandamus  will  issue  to 
compel  action  according  to  law.  If  the  law 
involved  is  purely  ministerial  and  not  judi- 
cial or  discretionary,  and  if  the  duty  itself 
is  imperative,  specific,  and  well  defined,  man- 
damus will  lie  not  only  to  compel  perform- 
ance, but  in  a  particular  and  specific  man- 
ner. But  the  duty  must  be  clearly  and  un- 
mistakably enjoined  by  law,  so  that  its  per- 
formance does  not  involve  the  exercise  of 
any  judgment  or  discretion."  19  Am.  &  Eng. 
Enc  of  Law  (2d  Ed.)  732-741,  and  numerous 
cases  cited  in  the  notes. 

This  view  of  the  law  was  adopted  by  us  in 
Barnes  v.  Commissioners,  135  N.  C.  27,  47 
S.  E.  737,  where  the  subject  is  fully  dis- 
cussed, with  a  copious  array  of  the  authori- 
ties in  this  and  other  jurisdictions.  We 
there  said:  "While  it  is  proper  by  mandamus 
to  set  them  (the  commissioners)  in  motion 
and  to  require  their  action  upon  all  matters 
officially  intrusted  to  their  judgment  and  dis- 
cretion, the  courts  will  in  no  manner  inter- 
fere with  the  exercise  of  their  discretion  nor 
attempt  by  mandamus  to  control  or  dictate 
the  judgment  to  be  given.*'  And  again:  "If 
the  defendants  had  neglected  or  refused  to 
execute  the  power  intrusted  to  them,  we  cer- 
tainly might  call  upon  them  to  show  cause 
why  they  had  been  so  negligent,  and  upon 
insufficient  return  might  have  issued  a  per- 
tmptory  mandamus.    Here  all  we  could  do 


would  be  to  command  them  to  select  the 
site  for  the  permanent  seat  of  justice  for 
the  county,  according  to  law"— citing  and 
quoting  from  State  ex  rel.  Hill  ▼.  Bonner,  44 
N.  G.  257.  Advancing  a  Uttle  beyond  this 
proposition  and  entering  the  domain  of  their 
discretion,  for  the  purpose  of  ascertaining 
and  marking  the  line  beyond  which  the 
court  will  not  go  in  ordering  a  mandamus, 
which  may  incidentally  control  discretion,  we 
said:  "It  is  sufficient  for  us  now  to  hold,  as 
we  do,  that  the  commissioners  still  have  a 
discretion,  and  while  this  discretion  must  be 
exercised  in  a  manner  fair,  candid,  and  un- 
prejudiced, and  not  arbitrary,  capricious,  or 
biased,  much  less  warped  by  resentment  or 
personal  dislike,  it  cannot  (otherwise)  be  con- 
trolled by  mandamus.  The  court  can  only 
insist  on  a  conscientious  judgment  being  used 
in  the  exercise  of  the  power  of  choosing  or 
rejecting,  but  cannot  itself  exercise  the  pow- 
er nor  substitute  its  own  conscience  for  that 
of  the  .board  or  its  own  sense  of  fitness  for 
the  approval  or  disapproval  of  that  other 
tribunal,  for  to  do  so  would  be  in  direct  vio- 
lation of  the  statute.  But  this  does  not 
mean  that  they  may  use  this  discretion  for 
the  purpose  of  advancing  or  vindicating 
their  own  views  or  opinions  upon  the  general 
policy  of  selling  liquor.  This  policy  has  been 
settled  by  the  decision  of  the  Legislature  and 
a  vote  of  the  people,  to  which  they  must 
yield  a  ready  obedience,  and  the  discretion 
must  therefore  be  exercised  by  them  In  strict 
submission  to  this  declared  policy,  and  with 
scrupulous  regard  to  the  right  of  the  appli- 
cant to  have  a  fair  and  impartial  hearing 
and  a  Just  decision,  whether  for  him  or 
against  him,  and,  subject  to  those  limitations, 
they  are  (virtually)  a  law  unto  themselves.'^ 
The  rule  may  be  thus  briefly  stated:  Man- 
damus extends  to  all  cases  of  neglect  to  per- 
form an  official  duty  clearly  imposed  by  law, 
when  there  is  no  other  adequate  remedy. 
While  the  court  may  not  control  the  o^cial 
discretion  of  the  board,  it  may  compel  the  re- 
luctant officers  to  exercise  it  and,  while  it 
cannot  direct  them  in  what  manner  to  de- 
cide, it  may  set  them  in  motion  and  require 
them  to  act  in  obedience  to  law.  Atty.  Gea. 
V.  Newell,  85  Me.  246,  27  Atl.  110.  So,  in 
the  case  at  bar,  the  duty  to  proceed  to  this 
election,  in  the  manner  pointed  out,  is  not 
a  matter  of  discretion  nor  dependent  upon 
the  judgment  of  either  branch  of  the  govern- 
ment or  of  the  members  of  either  branch.  If 
it  were  so,  there  could  be  no  remedy  by 
mandamus.  The  court  does  not  attempt  to 
control  the  judgment  and  discretion  of  the 
Individual  members  when  assembled  in  the 
choice  then  to  be  made.  But  it  may  proper- 
ly, by  mandamus,  require  the  two  branches 
to  meet  in  convention,  as  a  required  prelim- 
inary step  to  the  election  of  some  one  to  this 
office.  Otherwise  the  anomaly  would  arise 
of  a  minority  of  those  who  must  constitute 
the  convention  being  able  to  defeat  an  elec- 
tion if  they  are  only  a  majority  of  either 
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brandi.  See,  also,  Morse,  Petitioner,  18  Pick. 
(Mass.)  443;  Lamb  t.  Lynd,  44  Pa.  336; 
Strong,  Petitioner,  20  Pick.  (Mass.)  484; 
King  ▼.  Norwich,  1  Bam.  &  Ad.  310;  Gibbs 
T.  Hampden,  19  Pick.  (Mass.)  298;  Rex  t. 
Cambridge,  4  Burr.  2008. 

The  law  will  not  countenance  or  condone 
any  attempt  to  defy  its  mandate.  The  prl- 
Tate  citizen  most  obey  the  law,  and  the  pub- 
lic officer  is  not  exempt  from  this  duty  by 
any  special  prlyilege  appertaining  to  his  of- 
fice. He  is  not  wiser  than  the  law,  nor  is 
he  above  it.  The  truth  Is  that,  if  he  will- 
fully neglects  or  omits  to  perform  a  public 
duty,  he  is  liable  to  indictment  at  common 
law.  State  y.  Ommissloners,  4  N.  C.  419,  6 
Am.  Dec.  507;  State  v.  Williams,  34  N.  C. 
172;  •  State  v.  Commissioners,  48  N.  C.  399; 
State  V.  Ferguson,  76  N.  C.  197.  If  the  neg- 
lect, omission,  or  refusal  to  discharge  any 
of  his  official  duties  is  willful  and  corrupt,  it 
is  criminal  misbehavior  and  subjects  him  to 
Indictment  for  a  misdemeanor  and  punish- 
ment by  fine  or  imprisonment,  and,  as  a  part 
of  the  penalty,  to  removal  from  office.  Pell's 
Revisal,  §  3592,  and  note. 

It  is  usual  to  issue  an  order  to  show  cause 
or  an  alternative  writ,  ex  parte,"  and  in  the 
first  Instance,  in  order  that  the  respondent 
may  explain  his  conduct;  but  where  suffi- 
cient facts  are  admitted,  and  the  special 
matters  pleaded  in  defense  are  not  a  bar  to 
the  relief,  there  is  no  reason  why  a  peremp- 
tory writ  should  not  be  sent  out  There  is 
no  issue  of  fact  to  be  tried,  and  the  court 
acts  at  once  and  finally  upon  the  admissions 
of  the  parties,  if  they  entitle  the  plaintiff  to 
the  writ.  This  board  should  no  longer  be 
permitted  to  defy  the  Legislature  and  ob- 
struct the  due  and  orderly  administration  of 
justice.  A  peremptory  writ  commanding  the 
recusant  defendants  to  perform  an  official 
duty  clearly  defined  by  the  law,  and  which 
should  be  well  understood  by  them,  is  de- 
manded by  a  just  regard  for  the  free  will 
of.  the  people  and  the  regular  and  decorous 
conduct  of  the  government,  as  well  as  by  the 
dignity  and  majesty  of  the  law  and  the  peace 
and  tranquility  of  society.  Atty.  Gen.  v. 
Newell,  85  Me.  250,  27  Atl.  110.  If  this 
statute  is  undesirable  or  unsuited  to  the 
needs  of  that  community,  the  board  of  alder- 
men are  not,  for  that  reason,  authorized  to 
disregard  it,  but  an  appeal  to  the  Legislature 
is  the  only  remedy.  The  members  of  the 
board  must  meet  and  comply  with  the  man- 
date of  the  law;  that  is  their  plain  duty, 
and,  if  they  fail  to  perform  it,  the  law  will 
punish  their  disobedience  and  enforce  obedi- 
ence to  the  legislative  will  In  some  other 
effectual  way.  They  must  act,  and  we  will 
compel  them  to  do  so,  though  we  cannot  dic- 
tate or  control  their  choice.  A  peremptory 
writ  of  mandamus  will  issue,  commanding 
the  board  to  meet  at  once  and  proceed  to 
comply  with  the  requirements  of  the  law. 


As  this  is  a  matter  in  which  the  public  has 
an  interest,  and  as  compliance  with  the  law 
has  been  so  long  delayed,  we  will  follow  the 
well-defined  precedents  and  enter  judgment 
here,  requiring  the  writ  to  issue  from  this 
court  But  we  are  sure  that,  upon  being  in- 
formed of  this  opinion  and  the  conclusion  of 
the  court  upon  this  appeal,  the  defendants 
will  at  once  comply  with  the  law  and  elect 
a  recorder.  For  this  purpose,  the  execution 
of  the  judgment  will  be  stayed  until  Novem- 
ber 1,  1911,  and,  if  there  has  been  an  elec- 
tion in  the  meantime,  the  clerk  of  the  court 
will  not  issue  the  writ,  but  certify  the  judg- 
ment of  this  court,  with  a  copy  of  this  opin- 
ion, to  the  court  below,  as  is  usual  in  other 
appeals.  If  for  any  valid  and  sufficient  rea- 
son a  further  stay  is  desired,  or  the  usual 
certificate  should  be  Issued,  without  reten- 
tion of  the  case  here,  an  order  to  that  effect, 
modifying  this  judgment  may  be  entered, 
upon  application  after  notice  to  the  opposing 
party.  The  practice  of  retaining  the  case 
here  and  issuing  the  writ  from  this  court  is 
well  settled.  Corporation  Commission  v. 
Railway,  137  N.  C.  1.  49  S.  B.  191,  is  directly 
in  point  and  the  several  cases  of  like  import 
are  cited  therein.  In  Caldwell  v.  Wilson, 
121  N.  C.  473,  28  S.  B.  562,  the  court  said: 
*'The  judgment  must  therefore  be  affirmed; 
but,  in  view  of  the  public  interests  involved, 
we  deem  it  proper  not  to  remand  the  case, 
but  to  enter  final  judgment  in  this  court." 
See,  also,  White  v.  Auditor,  126  N.  C.  584,  36 
S.  B.  132;  Revisal,  §  1542;  Rules  49,  50,  and 
51  of  this  court  (140  N.  C.  670,  671,  66  S.  E. 
xi). 

No  error, 
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Evidence   (§   251*)--Admissions  —  Personal 
Representatives. 

The  declaration  of  an  executor,  made  ei- 
ther before  or  after  the  will  is  probated  and  he 
has  qualified,  that  he  unduly  influenced  testator 
to  make  the  will  is  not  competent  as  evidence 
against  the  legatees  and  devisees,  because  not 
jointly  interested  with  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  251.*] 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty;   Whedbee,  Judge. 

Proceedings  by  J.  P.  Jackson  for  the  pro- 
bate of  the  will  of  J.  M.  EV)wler,  deceased, 
in  which  Q.  R.  Fowler  and  others  appeared 
as  caveators.  From  a  Judgment  for  the 
caveators,  the  propounder  appeals.  Reversed, 
and  new  trial  ordered. 

Douglass,  Lyon  &  Douglass  and  J.  C.  Clif- 
ford, for  appellant  E.  F.  Young  and  R.  L. 
Grodwln,  for  appellees. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Serlee  &  Rep'r  Indexes 
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WALKER,  J.  The  qnefition  in  this  case 
can  be  briefly  stated,  and,  while  it  is  almost 
of  first  impression  in  this  state,  Its  novelty 
is  not  of  that  kind  which  awakens  our  sur- 
prise, rather  than  challenges  our  most  re- 
spectful and  careful  consideration.  Is  the 
declaration  of  an  executor,  either  before  or 
after  the  will  is  probated  and  he  has  qual- 
ified, that  he  unduly  influenced  and  compelled 
the  testator  to  make  the  wiU  competent  as 
evidence  against  the  legatees  and  devisees, 
for  the  purpose  of  invalidating  the  will? 
That  is  the  point  in  the  case.  The  question 
presented  is  thus  stated  in  the  brief  of  the 
propounder's  counsel:  "(1)  The  court  erred 
in  admitting  the  declarations  of  J.  P.  Jack- 
son (who  was  named  as  executor  In  the 
will),  after  the  death  of  the  testator,  to  the 
effect  that  he  forced  the  testator  to  change 
his  will  and  make  it  as  he  wanted  it.  (2) 
The  court  admitted  evidence  of  the  declara- 
tions of  the  said  J.  P.  Jackson,  which  were 
made  prior  to  the  execution  of  the  will,  to 
the  effect  that  he  was  going  to  have  the 
said  testator  change  his  will,  so  that  it 
would  be  like  he  (the  said  Jackson)  wanted 
it  to  be.  (3)  The  court  erred  in  admitting 
as  evidence  alleged  declarations  of  the  testa- 
tor that  the  said  J.  P.  Jackson  (at  some 
time  not  named)  had  threatened  to  turn  him 
out  of  his  home." 

We  are  unable  to  see  how  the  rejected 
evidence  can  be  competent  There  are  de- 
cisions in  other  courts  which  seemingly  give 
.some  color  to  the  contention  of  the  caveators, 
but  when  they  are  examined  and  considered 
with  reference  to  their  special  facts,  if  they 
can  be  said  to  conflict  with  our  .views,  the 
reasons  given  in  favor  of  this  kind  of  evi- 
dence are  more  apparent  than  real.  In  a 
certain,  and  sometimes  in  a  qualified,  sense, 
an  executor  may  be  considered  as  standing 
in  the  place  of  the  testator  and  his  creditors, 
and  he  may  also  be  said  to  represent  the 
devisees  and  legatees  in  some  respects,  but 
for  the  purpose  of  destroying  or  even  im- 
pairing their  interest  in  the  estate  the  or- 
dinary rule  applies  that  they  are  not  bound 
"by  what  he  says  or  does.  He  then  occupies 
a  position  of  antagonism  to  them,  and  his 
declarations  should  be  no  more  binding  upon 
them  than  if  he  had  been  an  entire  stranger. 
Where  a  man  declares  against  his  own  in- 
terest, the  law  admits  the  declaration  as 
against  him,  because  "self-interest  induces 
men  to  be  cautious  in  saying  anything  against 
themselves,  but  free  to  speak  in  their  own 
favor.  We  can  safely  trust  a  man  when  he 
speaks  against  himself,  and  the  law,  in  this 
instance,  substitutes  for  the  sanction  of  a 
Judicial  oath  the  more  powerful  one  arising 
out  of  the  sacrifice  of  a  man's  own  interests. 
This  natural  disposition  to  speak  in  favor 
of,  rather  than  against,  interest  is  so  strong 
that  when  one  has  declared  anything  to  his 
own  prejudice  his  statement  is  so  stamped 
with  the  image  and  superscription  of  truth 
that  it  is  accepted  by  the  law  as  proof  of 


I  the  correctness  and  accuracy  of  what  was 
said,  and  the  fact  that  it  was  against  in 
terest  is  taken  as  a  full  guaranty  of  its 
truthfulness  in  place,  not  only  of  an  oath, 
but  of  cross-examination  as  well ;  they  being 
the  usual  tests  of  credibility."  Smith  ▼. 
Moore,  142  N.  C.  277,  65  S.  B.  275,  7  L.  R 
A.  (N.  S.)  684.  The  law  must  take  account 
of  the  strength  (or  the  frailty,  as  some  may 
think)  of  human  nature,  and  decide  that  "he 
that  sweareth  to  his  own  hurt  and  changeth 
not"  is  worthy  of  trust  and  confidence,  and 
that,  because  it  is  against  himself,  what  he 
says  is  entitled  to  our  belief;  self-interest 
and  the  motive  not  to  swear  falsely  to  his 
own  injury  supplying  the  ordinary  tests  of 
the  law,  by  which  the  reliability  of  human 
testimony  is  assured — ^the  oath  and  cross- 
examination,  and,  we  add,  the  demeanor  of 
the  witness  on  the  stand.  I  vat  v.  Finch,  1 
Taunton,  141;  Lyon  v.  Ricker,  141  N.  Y. 
225,  86  N.  E.  189;  Bowen  v.  Ohase,  98  U. 
S.  254,  25  K  Ed.  47;  and  the  leading  case 
of  Higham  v.  Ridgeway,  10  East,  109  (3 
Smith's  Lead.  Cases  [9th  Am.  Ed.]  1).  But 
the  declaration  must  be  against  interest,  and 
should  be  free  from  suspicion. 

The  executor,  in  this  case,  had  no  Joint 
interest  with  the  legatees  or  devisees;  his 
interest  consisting  solely  in  his  right  to 
manage  the  estate  and  to  receive  the  emolu- 
ments; that  is,  the  commissions  arising 
therefrom.  In  all  other  respects  his  interest 
was  entirely  distinct  and  separate  from  that 
of  the  legatees,  and  there  is  therefore  no 
valid  reason  why  he  should  be  permitted  to 
speak  for  them,  or  to  bind  their  interests 
by  what  he  may  have  declared.  It  seems 
that  he  had  infiuence  over  the  testator — a 
very  potent  one — and  his  declarations,  if 
competent,  are  sufficient  to  warrant  a  finding 
by  the  Jury  of  undue  infihence,  as  he  had 
the  power  to  subdue  the  will  of  the  testator 
to  his  own;  but  the  vital  question  is,  Does 
the  law  authorize  him  to  speak  for  and  con- 
clude those  who  have  no  Joint  interest  with 
him?  We  think  not,  and  the  best-considered 
authorities  we  believe  to  be  against  the 
competency  of  such  evidence.  It  is  undoubt- 
edly true  that  the  declaration  of  the  execu- 
tor would  be  competent  against  him  to  show 
that  he  is  unworthy  of  the  trust  reposed  in 
him,  and  therefore  should  be  removed  from 
his  office  and  deprived  of  its  emoluments; 
but  to  permit  him  to  prejudice  the  rights 
of  others  acquired  independently  of  his,  and 
several  in  their  nature,  might  open  the  door 
to  fraud,  and  would  shock  our  sense  of  Jus- 
tice and  right,  and  this  court  has  virtually 
held  that  such  declarations  are  not  admissible 
to  invalidate  a  will,  where  the  interests  of 
the  declarant  and  the  beneficiaries  under 
the  will  are  not  Joint,  and  there  Is  no  rela- 
tion of  privity  between  them.  The  court 
says,  in  linebarger  v.  Linebarger,  143  N.  C. 
229,  55  S.  E.  709,  quoting  from  Shaller  ▼. 
Bumstead,  99  Mass.  112,  that,  "admitting, 
for  the  present,  that  any  interest  in  a  will 
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obtained  by  nndne  Influence  cannot  be  held 
by  third  persons,  however  innocent  of  the 
frand  of  the  person  procuring  it,  still  it  by 
no  means  follows  that  the  interest  of  the 
other  innocc  t  legatees  should  be  liable  to 
be  divested  by  the  subsequent  statements 
of  the  parties  procuring  the  will.  Such  a 
rule  would  violate  all  sense  of  right,  and 
is  not  sustained  by  the  decisigns.  The  ad- 
missions of  a  legatee,  made  prior  to  the 
date  of. the  execution  of  the  will,  are  re- 
jected for  the  reason  that,  if  made  before 
he  becomes  a  legatee,  they  are  not  declara- 
tions against  his  interest'*— citing  1  Under- 
bill on  Wills,  163.  The  very  question  was 
raised  In  Shailer  v.  Bumstead,  supra,  and 
the  court  held  the  declarations  of  the  exec- 
utors, Hay  den  and  Shailer,  to  be  incom- 
petent for  unanswerable  reasons  stated  by 
Judge  Colt  in  the  opinion,  which  need  not 
be  repeated  here.  It  was  said  by  him  that 
such  declarations  stand  upon  the  same  ground 
as  those  made  by  a  legatee,  which  are  surely 
not  admissible  against  any  other  JEnnocent 
legatee  or  devisee,  thereby  making  our  case 
of  Uuebarger  v.  Linebarger,  supra,  a  direct 
authority  against  the  ruling  of  the  lower 
court  in  this  case,  by  which  the  declarations 
were  admitted. 

The  case  of  In  re  Will  of  Mary  Ames,  51 
Iowa,  596,  2  K.  W.  408,  is  an  interesting 
and  Instructive  one,  and,  besides,  very  com- 
prehensive in  the  scope  of  the  decision  ac- 
tually made,  as  it  embraced  both  classes  of 
declarations,  those  of  a  legatee,  as  well  as 
those  of  the  executor,  and  they  were  held 
to  be  incompetent;  the  court  saying:  '*The 
general  rule  of  law  consonant  with  reason 
is  that  one  person  is  not  to  be  prejudiced 
by  the  unauthorized  declarations  of  another. 
The  exceptions  to  this  rule  are  found  in 
those  cases .  where  there  is  a  joint  interest 
or  privity  or  design  between  several.  In 
such  cases  each  is  presumed  to  speak  for 
the  whole;  but  ^here  there  Is  neither  joint 
interest  nor  combination,  when  each  claims 
independently  of  the  other,  though  under  a 
common  instrument,  the  words  of  one,  no 
more  than  his  acts,  can  bind  the  other.  The 
interests  of  these  devisees  and  legatees  nnder 
the  will  are  several,  and  not  joint;  and 
hence  the  three  who  would  impeach  it  were 
bound,  on  principle,  to  produce  evidence 
that  was  competent  against  all  the  rest 
The  evidence  was  not  competent  as  to  the 
three  daughters  named  as  legatees,  and  there- 
fore was  properly  rejected.  This  conclusion 
Is  as  clear  on  authority  as  on  reason."  Nu- 
merous authorities  are  cited  in  suppott  of 
the  ruling  by  which  the  declarations  were 
excluded.  Another  expression  of  the  eourt 
in  that  case  Is  very  pertinent  to  this  discus- 
sion: '^he  reasoning  of  the  authorities  to 
which  we  have  referred  must,  we  think, 
work  the  exclusion  of  a  declaration  of  an 


executor  who  Is  a  legatee  and  a  party  to 
the  record,  where  other  legatees  may  be 
adversely  affected  by  the  declaratiqu.  The 
circumstance  of  his  being  executor  and  a 
party  will  not  authorize  him  to  manufacture 
evidence  against  other  devisees,  or  to  affect 
them  by  his  declaration." 

In  Blak^  v.  Blakey,  88  Ala.  611,  it  was 
said:  "It  is  the  settled  law  of  this  court 
that  the  declarations  and  acts  of  a  pro- 
ponent, who  is  not  the  sole  legatee,  are  not 
admissible  in  evidence  to  defeat  the  probate 
of  the  wUl." 

Underhill,  in  his  work  on  Wills  (vol.  1, 
S  163),  thus  states  the  result,  after  an  exam- 
ination of  the  authorities:  "Upon  the  ques- 
tion whether  a  declaration  of  a  legatee,  made 
after  the  execution  of  a  will,  is  admissible 
to  show  that.lt  was  procured  by  undue  in- 
fluence, there  is  a  conflict  of  authority.  The 
majority  of  the  cases  reject  such  evidence, 
reasoning  on  general  principles  that  no  one 
should  be  concluded  by  the  unauthorized 
statements  of  others  with  whom  he  is  in 
no  way  associated  or  identified  in  interest 
The  admission  of  a  legatee  is  evidence 
against  the  will,  where  he  is  the  sole  bene- 
ficiary under  It  But  the  interests  of  legatees 
under  a  will  are  several,  not  joint  Each 
claims  independently  of  the  others,  and  bis 
Interests  should  not  be  affected  by  the  acts 
or  declarations  of  the  other  legatees.  The 
same  reasoning  will  be  applicable  to  bring 
about  the  rejection  of  the  declarations  of 
an  executor,  offered  for  the  purpose  of  show- 
ing undue  influence.  No  privity  of  interest 
or  community  of  purpose  exists  *  between 
him  and  any  legatee  which  wUl  admit  his 
declarations  to  impeach  the  will  whence  the 
legatee  derives  a  benefit'*  The  cases  hold- 
ing such  declarations  to  be  competent  are 
not  well  sustained  by  the  reasons  given,  and 
some  of  them  may  be  explained  by  restrict- 
ing the  evidence  to  the  declarant  himself, 
or  upon  the  ground  that  he  and  the  other 
parties,  legatees  or  devisees,  had  what  was 
considered  to  be  a  joint  interest,  or  had 
conspired  to  defeat  the  will. 

Our  conclusion  is  that  the  court  erred  in 
admitting  the  declarations  of  J.  P.  Jackson, 
the  executor,  and  for  this  error  a  new  trial 
is  ordered. 

New  trial. 


(166  N.  c.  816) 
BELL  V.  CAROLINA  POWER  &  LIGHT  CO. 

(Supreme  Court  of  North  Carolina.     Oct  18, 

1911.) 

Master  ano  Servant  (§  287*)— Injuries  to 
Servant— Neqligence>— Question  for  Ju- 
ry. 

In  an  action  for  injuries  to  a  servant  by 
being  knocked  from  the  wall  of  a  tank  by  the 
sudden  movement  of  a  derrick  pole,  which  he 
had  been  sent  to  straighten,  resulting  from  the 
foreman's  direction  to  other  employes  to  move 
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the  pole^  whether  defendant  was  negligent  held 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  287.*] 

Appeal  from  Superior  Court,  Wake  Oonn- 
ty;   Whedbee,  Judge. 

Action  by  R.  H.  Bell  against  the  Carolina 
Power  &  Light  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Beversed. 

This  is  an  action  to  recover  damages  for 
personal  injuries.  The  plaintiff  alleges  that 
he  was  an  employ^  of  the  defendant,  and 
that  he  was  injured  negligently,  while  per- 
forming a  duty  in  obedience  to  an  order  of 
his  superior.  The  defendant  admitted  that 
the  plaintiff  was  in  its  employment,  but  de- 
nied negligence  on  its  part,  and  alleged  that 
the  plaintiff  was  injured  by  his  own  negli- 
gence. 

The  defendant  was  engaged  in  building  a 
large  tank,  and  at  the  time  of  the  injury 
was  endeavoring  to  raise  a  derrick  pole, 
which  was  to  be  used  in  hoisting  material 
for  the  tank.  The  tank  was  about  42  feet 
long,  16  feet  wide,  and  10  feet  deep,  and 
was  divided  into  three  compartments,  of 
equal  size,  by  two  walls  12  inches  wide;  the 
bottom  being  of  concrete.  The  pole  was 
about  58  feet  long,  and  about  16  to  18  inches 
in  diameter  at  the  larger  end.  It  was  lying 
across  the  tank;  the  larger  end  projecting 
about  6  feet  over  the  end  of  .the  tank  next 
to  the  hole,  where  it  was  to  be  placed,  and 
the  smaller  end  about  15  feet  over  the  other 
end  of  the  tank.  It  was  not  parallel  with 
the  sides  of  the  tank,  the  larger  end  being 
nearer  one  side  of  the  tank,  and  the  smaller 
nearer  the  other  side. 

The  pole  was  what  is  known  as  a  "derrick 
pole/'  and  was  to  be  placed  in  a  hole  outside 
of  the  tank,  to  be  used  in  hoisting  material. 
A  rope  was  fastened  around  the  pole  about 
10  or  12  feet  from  the  larger  end,  and  this 
rope  extended  to  a  snatch  block,  fastened  to 
a  pole,  and  then  about  15  feet,  where  at  the 
time  of  the  injury  it  was  in  the  hands  of 
four  or  five  employes  of  the  defendant  A 
line  dropped  from  the  smaller  end  of  the 
pole  approximately  locates  the  snatch  block, 
and  from,  that  point  the  rope  extends  in  a 
southeastern  direction.  The  rope  was  to  be 
used  in  raising  the  pole. 

The  plaintiff  offered  evidence  tending  to 
prove  that  he  was  ordered  by  the  foreman 
of  the  defendant  to  go  on  one  of  the  12-inch 
division  walls  and  straighten  the  pole;  that 
in  obedience  to  the  order  he  took  a  scantling 
and  went  on  the  wall;  that  he  had  the 
scantling  under  the  pole,  pushing  it  straight, 
in  full  view  of  the  foreman,  when  the  fore- 
man suddenly  and  without  warning  to  him, 
directed  the  other  employ^  to  pull  on  the 
rope;  that  this  order  was  obeyed,  the  pole 
was  raised  several  feet,  turned  towards  him, 
and  knocked  him  off  the  wall;   and  that  he 


fell  on  the  cement  floor  and  was  Injured. 
At  the  conclusion  of  the  evidence,  his  honor, 
on  motion  of  the  defendant,  entered  a  Judg- 
ment of  nonsuit,  and  the  plaintiff  excepted 
and  appealed. 

Douglass,  Lyon  &  Douglass,  for  appellant 
J.  H.  Poa  and  B.  H.  Battle  &  Son,  for  ap- 
pellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  In  our  opinion  there  was  evidence 
of  the  defendant's  negligence  for  the  consid- 
eration of  the  Jury,  and  this  is  the  only 
question  before  us.  We  express  no  opinion 
as  to  its  weight,  and  forbear  to  discuss  il 
further  than  is  necessary  to  Indicate  upon 
what  ground  this  decision  rests,  as  the  case 
is  to  be  tried  before  a  Jury,  whose  verdict 
should  be  rendered  uninfluenced  by  an  ex- 
pression of  opinion  on  the  facts  by  this  or 
any  other  court 

The  evidence  on  a  Judgment  of  nonsuit 
must  be  considered  In  the  light  most  favor- 
able to  the  plaintiff,  and  for  the  purposes 
of  this  appeal  we  must  accept  as  proven  the 
facts  which  the  evidence  reasonably  sus- 
tains. There  is  no  suggestion  in  the  record 
that  the  plaintiff  was  injured  by  the  negli- 
gence of  a  fellow  servant,  and  the  defendant 
admits  that  Stewart  was  in  charge  of  the 
hands  and  the  work. 

The  evidence  tends  to  show  that  the  de- 
fendant was  handling  a  heavy  pole  58  feet 
long,  resting  on  the  top  of  walls  10  feet  from 
the  ground;  that  it  was  the  purpose  of  the 
defendant  to  raise  the  pole  by  means  of  a 
rope  and  place  it  in  a  hole:  that  the  rope 
was  fastened  to  the  pole,  and  extended  to  a 
snatch  block,  and  then  extended  some  dis- 
tance, where  it  was  held  by  employes  of  the 
defendant;  that  the  pole  was  not  in  the 
right  position;  that  the  foreman  ordered 
the  plaintiff  to  go  on  top  of  one  of  the  divi- 
sion walls,  12  inches  wide,  and  force  the 
pole  into  position  by  using  a  scantling;  that 
the  plaintiff  obeyed  the  order,  and  had  the 
scantling  under  the  pole,  pushing  it,  when 
the  foreman,  who  was  in  full  view,  suddenly 
and  without  notice  to  the  plaintiff  gave  the 
signal  which  caused  the  employes  of  the  de- 
fendant, who  had  hold  of  the  rope,  to  pull 
it;  and  that  this  carried  the  pole  towards 
the  plaintiff,  knocked  him  from  the  wall, 
and  injured  him. 

If  so,  there  was  evidence  that  a  man  of 
ordinary  prudence  could  have  foreseen  that 
injury  would  probably  result  to  the  plaintiff 
by  obedience  to  the  signal,  and  that  giving 
the  signal  was  the  cause  of  the  injury,  and 
this  would  be  evidence  of  negligence.  The 
place  where  the  rope  was  fastened  to  the 
pole,  the  direction  of  the  snatch  block,  and 
the  position  of  the  men  who  pulled  the  rope 
were  also  circumstances  which  the  Jury 
could  consider.     The  case  falls  within  the 
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principle  declared  in  Beal  v.  Fiber  Co.,  154 
N.  C.  157.  69  S.  B.  834. 

There  was  error  in  ordering  a  nonsuit, 
and  there  must  be  a  new  trial 

New  trial. 

(166  N.  C.  259) 

SOUTHERN  INV.  CO.  ▼.  POSTAL  TBLE- 
GRAPH-CABLE  CO. 

(SnDreme  Court  of  North  Carolina.     Oct   18, 

1911.) 

1.  Contracts     (|    812*)— Bbbaoh— Acrrs     of 
Tort- Feasor. 

In  the  absence  of  specific  stipulation,  where 
one  has  entered  into  enjoyment  of  a  right,  con- 
ferred by  contract,  an  interference  by  a  tort- 
feasor with  such  enjoyment  is  not  imputable  to 
the  grantor,  so  as  to  make  him  liable  for  breach 
of  contract. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  i  312.»] 

2.  Tenancy  in  Common  (|  50*)— Grant  of 
Right  by  Onb  Tenant. 

A  telegraph  company  and  a  railroad  com- 
pany having  become  tenants  in  common  for  a 
period  of  years  of  poles  along  the  railroad  right 
of  way,  for  the  purpose  of  a  telegraph  system, 
to  serve  both  the  public  and  the  railroad,  the 
teleirraph  company  could  not,  in  the  absence  of 
specific  provision  in  their  contract  conferring 
the  power,  and  without  permission  of  its  co- 
tenant,  the  railroad  company,  give  a  telephone 
company  right  to  place  wires  thereon  for  tele- 
phone purposes. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  I  124;    Dec  Dig.  |  50.»1 

8.  Tenancy  in  Common  (|  60*)— Contract  by 
Tenant    in    Common— Breach— Inikhter- 

BNGB    BY   CoTENANT. 

A  telegraph  company,  tenant  in  common 
with  a  railroad  company  of  telegraph  poles,  hav- 
ing by  contract,  for  valuable  consideration,  un- 
dertaken, alone,  to  grant  to  a  telephone  com- 
pany a  revocable  license  to  use  the  poles  for 
telephone  wires,  and  the  delivery  and  enjoy- 
ment of  the  privilege  being  interfered  with  and 
prevented  by  the  railroad  company,  having  right 
to  do  so,  there  is  a  breach  of  the  contract  by 
the  telegraph  company,  making  it  liable  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Dec.  Dig.  §  50.*] 

4.  Appeal  and  Error   (§  1066*)— Harmless 
Error- I  nstructions  . 

The  court  having  been  authorized  to  in- 
struct that  under  the  evidence  there  was  a 
breach  of  the  contract,  any  error  in  instructing 
that  under  certain  conditions  there  was  a  breach 
was  not  prejudicial  to  defendant. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  10e8.»] 

6.  Damages   (|  124*)— BIeasubb— Breach  of 
Contract. 

For  breach  of  defendant's  contract,  grant- 
injgf  plaintiff  the  privilege  of  putting  telephone 
wires  on  a  line  of  telegraph  poles,  the  breach 
being  after  plaintiff  had  the  materials  ready  to 
put  on  the  poles,  and  preventing  his  doing  so, 
the  expenses  of  proper  preparations  to  carry  out 
the  contract,  including  cost  of  survey  and  the 
freight  charges  for  delivering  the  material  along 
the  route,  and  the  loss  incident  to  purchase  and 
resale  of  material,  where  it  could  not  be  used 
to  advantage  or  otherwise  disposed  of,  being 
within  the  reasonable  contemplation  of  the  par- 


ties and  capable  of  ascertainment  with  a  rea- 
sonable degree  of  certainty,  are  recoverable. 

[Bd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §§  d2&-S38;   Dec.  Dig.  i  124.*] 

6.  Damages  (§   124*)—Measurb— Breach   op 

Contract— Nominal  Damages. 

Though  the  contract  by  which  defendant, 
one  of  the  tenants  in  common  of  telegraph  poles, 
granted,  to  plaintiff  the  privilege  to  put  tele- 
phone wires  thereon,  stipulated  that  it  might 
be  terminated  by  either  part^  on  30  days  no- 
tice, and  such  a  notice  was  given  by  defendant, 
yet,  the  contract  having  been  breached,  before 
the  giving  of  the  notice,  by  defendant's  tenant 
in  common  preventing,  as  was  its  right,  the  use 
by  plaintiff,  plaintiff  is  not  restricted  to  nom- 
inal damages,  but  may  recover  the  damages  suf- 
fered before  the  giving  of  the  notice,  at  least 
before  it  became  effective. 

[EM.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  i  124.*] 

Appeal  from  Superior  Court,  Beaufort 
County;   O.  H.  Allen,  Judge. 

Action  by  the  Southern  Investment  Com- 
pany against  the  Postal  Telegraph-Cable 
Company,  for  breach  of  contract.  From  a 
Judgment  on  a  verdict  for  plalntifF  for 
$1,000,  defendant  appeals.    Affirmed. 

R.  C.  Strong  and  W.  B.  Rodman,  for  ap- 
pellant Small,  MacLean  &  McMullan,  for 
appellee. 

HOKE,  J.  On  the  trial  it  appeared  that, 
on  or  about  February  1,  1909,  plaintiff,  a 
corporation  "owning  and  operating  a  tele- 
phone line  and  system"  into  and  out  of  New 
Bern,  Washington,  Farmville,  and  Green- 
ville, N.  C,  being  desirous  of  extending  the 
same  to  Wilson  and  Raleigh,  N.  C,  and  in- 
termediate points,  entered  into  negotiations 
with  defendant  corporation,  with  a  view  of 
securing  a  right  or  license  to  use,  for  the 
purpose  indicated,  a  line  of  poles  to  said 
points,  placed  along  the  right  of  way  of  the 
Raleigh  &  Pamlico  Sound  Railroad  Com- 
pany, and  in  which  defendant  had  acquired 
an  interest,  by  contract  with  the  latter  com- 
pany, and,  on  May  1,  1909,  a  written  con- 
tract, properly  executed,  was  made  between 
plaintiff  and  defendant,  by  which  said  de- 
fendant, in  consideration  of  $376  per  annum, 
payable  semiannually  in  advance,  granted  to 
plaintiff,  termed  in  the  contract  "licensee," 
the  right  to  attach  to  said  poles  along  said 
route  two  wires,  to  be  used  only  as  telephone 
wires,  and  for  no  other  purpose,  together 
with  necessary  brackets,  insulators,  etc. 
This  agreement  contained  a  further  stipula- 
tion to  the  effect  that  the  same  could  be 
terminated  by  either  party  on  giving  to  the 
other  30  days  written  notice  of  such  intent, 
and  in  which  case  the  licensee  should  have 
the  privilege  of  removing  said  wires,  fix- 
tures, etc.  It  appeared,  further,  that  the 
interest  of  defendant  company,  a  corpora- 
tion doing  a  telegraph  business,  was  acquir- 
ed and  set  forth  in  a  written  contract,  duly 
executed,  entered  into  between  said  defend^ 
ant  and  the  Raleigh  &  Pamlico  Sound  Rail- 
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road  Company  In  Aogust,  1905,  by  which 
the  two  contracting  parties  were  to  own 
said  poles  as  tenants  In  common  ^or  25 
years,  and  on  termination  of  the  contract 
the  telegraph  company  had  the  right  to  re- 
move the  wires  and  fixtures  placed  by  that 
company,  and  the  pojes  and  such  wires  as  the 
railroad  company  had  placed  to  be  and  re- 
main as  th^  property  of  the  railroad.  This 
latter  contract  contained  express  provision 
for  two  wires,  to  be  used  In  the  telegraph 
business,  with  the  right  and  privilege  of  ei- 
ther to  place  additional  wires  and  fixtures 
thereon  as  the  said  business  might  require, 
and  also  made  minute  specifications  as  to 
user  of  said  wires  In  doing  telegraph  work 
for  railroad  business  and  for  the  general  pub- 
lic, and  as  to  the  different  duties  and  burdens 
Imposed  upon  the  two  contracting  parties 
in  the  operation  and  maintenance  of  the  line. 
It  was  further  made  to  appear  that  the 
rights  and  interests  of  the  defendant  rail- 
road company  in  the  railroad,  its  franchise, 
the  right  of  way,  and  the  said  poles  thereon 
were  subsequently  acquired  and  held  by  the 
Norfolk  &  Southern  Railroad,  which  last- 
mentioned  read,  by  proceedings  had,  was,  at 
the  time  of  the  alleged  breach  of  contract 
between  plaintiff  and  defendant,  and  at  the 
time  same  was  made,  in  the  hands  and  con- 
trol of  receivers  appointed  by  the  federal 
court. 

There  was  evidence  on  the  part  of  plalntUf 
tending  to  show  that,  as  soon  as  the  con- 
tract between  plaintlfF  and  defendant  had 
been  duly  made  and  executed,  payment  of 
the  first  installment  of  rent  having  been 
postponed  by  mutual  consent  of  the  parties, 
the  plalntifF  proceeded  to  purchase  and  dis- 
tribute along  the  railroad  line  the  necessary 
equipment  and  material  to  construct  the 
plant  and  Install  the  telephone  system  as 
contemplated  and  provided  by  the  contract, 
and  made  an  effort  to  afilx  the  wires  to  the 
poles,  when  It  was  Interfered  with  and  the 
work  stopped  by  the  receivers,  claiming  the 
right  to  do  so,  and  plaintiff  was  forced  to 
give  over  its  purpose  and  dispose  of  the  ma- 
terial purchased  at  considerable  loss.  On 
this  question,  H.  Susman,  a  witness  for 
plaintiff,  testified  that  the  material  and 
equipment  purchased  was  fit  for  the  line 
to  Wilson  and  Raleigh,  but  could  not  be 
used  on  the  portions  of  line  already  con- 
structed, and  he  was  forced  to  sell  It  at 
considerable  loss,  which,  with  the  freight 
paid  for  its  delivery  along  the  route  and  pre- 
liminary work,  reasonable  and  necessary  in 
preparation,  amounted  to  $1,398.  It  appear- 
ed, further,  that  the  receivers  were  resisting 
the  right  of  defendant  company  to  any  other 
or  further  use  of  the  poles,  and  had  filed  a 
petition  in  the  cause,  praying  that  the  road 
be  relieved  of  the  stipulations  of  their  con- 
tract with  defendant;  and,  further,  that 
when  it  was  disclosed  that  the  action  of  the 
receivers  would  operate  to  prevent  plaintiff 
from   exercising    the   rights    ana    i<rlvilegesl 


granted  In  the  contract  betwe^i  plaintiff  and 
defendant  said  defendant,  on  June  9,  1909, 
gave  due  notice  in  writing  that  it  elected  to 
terminate  its  contract  in  30  days  from  said 
date,  etc. 

On*  these,  the  controlling  facts  relevant  to 
the  inquiry,  the  defendant  assails  the  va- 
lidity of  plaintiff's  recovery,  contending  (1) 
that  no  breach  of  contract  has  been  shown; 
(2)  that  in  any  event,  the  damages  should  be 
only  nominal;  but,  in  our  oiplnlon,  neither 
position  can  be  sustained. 

[1]  Undoubtedly,  as  insisted  on  by  defend- 
ant, it  is  a  correct  general  proposition  that, 
in  the  absence  of  specific  stipulation,  where 
one '  has  entered  into  the  enjoyment  of  a 
right  conferred  by  contract,  an  Interference 
with  such  enjoyment  on  the  part  of  a  tort- 
feasor is  not  imputable  to  the  grantor.  The 
authorities  dted  by  defendant  are  apt  in 
support  of  that  position.  Huiest  v.  Marx, 
67  Mo.  App.  418;  Moore  v.  Weber,  71  Pa. 
429,  10  Am.  Rep.  708;  Underwood  v.  Blrch- 
ard,  47  Vt.  305;  but  no  such  case  is  pre- 
sented here.  On  the  contrary,  it  appears 
that  the  receivers  of  the  railroad  are  con- 
tending that  the  road  should  no  longer  be 
bound  in  any  way  by  the  terms  of  the  con- 
tract between  the  defendant  and  the  rail- 
road, and  have  filed  a  petition  that  the  same 
be  set  aside. 

[2]  But,  without  reference  to  the  ultimate 
determination  of  the  questions  involved  in 
that  proceeding,  and  assuming. that  the  de- 
fendant's position  is  sustained;  and  that 
their  contract  with  the  railroad  holds,  we 
find  nothing  in  it  which  confers  upon  de- 
fendant the  right  to  make  the  contract  upon 
which  plaintiff  has  brought  suit.  A  perusal 
of  that  agreement  will  disclose  that  under 
its  provisions  this  defendant  and  the  rail- 
road, or  its  successors  and  assigns,  became 
tenants  in  common  of  these  poles  for  the 
term  of  25  years,  for  the  purpose  of  operat- 
ing a  telegraph  system  along  this  route,  to 
serve  both  the  general  public  and  the  rail- 
road company.  Specific  stipulation  is  madjB, 
for  two  wires,  in  the  first  Instance,  and  the 
right  and  privilege  of  either  of  contracting 
parties  to  affix  additional  wires  as  its  busi- 
ness might  require;  interchangeable  duties 
and  burdens  are  provided  for  between  the 
contracting  parties,  in  reference  to  the  op- 
eration of  the  system  and  the  maintenance 
and  repair  of  the  line.  Its  wires,  and  fix- 
tures, etc.  In  such  case,  and  in  the  absence 
of  specific  provision  conferring  the  power, 
and  without  permission  given  by  its  coten- 
ant,  the  defendant  had  no  right  to  grant  to 
plaintiffs,  in  furtherance  of  a  disconnected 
and  separate  business,  the  privilege  of  af- 
fixing two  telephone  wires  to  these  poles, 
and  of  imposing  this  additional  burden  upon 
the  owners.  Murray  v.  Haverty,  70  111.  818; 
Marshall  ▼.  Trumbull,  28  Conn.  183,  73  Am. 
Dec.  667;  Hutchinson  v.  Chase,  39  Me.  509, 
63  Am.  Dec  645;  4  Kent's  Commentaries, 
pp.  508-513.     In  Ilutchinson's  Case,  supra, 
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Rice,  J.,  dellyering  tlie  opinion,  said:  "The 
general  rule  seems  to  be  well  settled  that 
one  tenant  in  common  cannot,  as  against  his 
cotenant,  convey  any  part  of  the  common 
property  by  metes  and  bounds,  or  even  an 
nndlTlded  portion  of  snch  part  Bartlet  v. 
Harlow,  12  Mass.  348  [7  Am.  Dec  76] ;  Pea- 
body  y.  Minot  24  Picic.  [Mass.]  329;  Oris- 
wold  T.  Johnson,  5  Conn.  366;  Smith  y.  Ben- 
son, 9  Yt  [138,  31  Am.  Dec.  614].  The- rea- 
son is  obylous.  His  title  is  to  an  undivided 
share  of  the  whole,  and  he  is  not  authorized 
to  carve  out  his  own  part,  nor  to  convey  in 
such  a  manner,  as  to  compel  his  cotenants 
to  take  their  shares  in  several  distinct  par- 
cels, such  as  he  may  please.  Great  Falls  Co. 
V.  Worcester,  16  N.  H.  412.  Even  though 
his  deed  may  bind  him  by  way  of  estoppel, 
as  against  the  cotenants,  such  deed  is  in- 
operative and  void.  4  Kent's  Commentaries, 
368.  Though  tenants  in  common  are,  in 
legal  contemplation,  all  seised  of  each  and 
every  part  of  the  estate,  still  they  are  not 
permitted  to  do  acts  which  are  prejudicial 
to  their  cotenants."  And  further:  "As  one 
tenant  In  common  cannot  convey  the  entire 
estate,  or  the  whole  of  any  portion  thereof, 
or  give  a  valid  release  for  injuries  done 
thereto,  so,  too,  and  for  the  same  reasons, 
he  cannot  subject  the  common  property  to 
particular  servitudes,  by  which  the  rights  of 
his  cotenants  will  be  affected.  These  servi- 
tudes, or  easements,  must  be  created  by  the 
owner,  and  one  tenant  in  common  cannot 
establish  them,  upon  the  common  property, 
without  the  consent  of  his  cotenant.  3 
Kent's  Com.  436;  2  Hillard's  Abr.  lia  Such, 
also,  is  the  rule  of  the  civil  law.  He  who 
has  the  property  of  an  estate  only  in  com- 
mon with  others,  without  any  division  of 
the  several  shares,  cannot  subject  any  part 
of  it  to  a  service  without  the  consent  of  all 
his  copartners;  and  any  one  of  them  may 
hinder  it,  until,  the  estate  being  divided  Into 
shares,  every  one  may  impose  a  service  on 
his  own  share^  if  he  think  fit.  And  likewise 
he  who  possesses  in  common,  and  undivided, 
a  portion  of  the  land  or  "tenement  to  which 
the  service  is  so  due,  cannot  by  himself  free 
the  land  or  tenement  which  owes  the  service; 
but  the  service  remains  for  the  portions  of 
others.  For  these  services  are  for  every 
part  of  the  land  or  tenement  to  which  they 
are  due,  and  every  one  of  the  proprietors 
has  an  interest  in  the  service  for  his  own 
portion.** 

[3]  This,  we  think,  being  the  correct  prin- 
ciple^ whether  the  right  which  defendant  un- 
dertook to  grant  plaintifT  be  considered  a 
lease,  as  argued,  an  easement,  or  revocable 
license  (and  we  think  it  clear  that  it  was 
the  latter),  there  has  been  a  breach  of  con- 
tract on  the  part  of  defendant.  For  valu- 
able consideration,  defendant  has  made  a 
binding  agreement,  granting  to  plaintiff  a 
license  which  he  had  no  right  to  make;  the 
delivery  and  the  enjoyment  of  the  privilege 
has  been  Interfered  with  and  prevented,  not! 


by  a  tort-feasor,  but  by  one  having  right, 
and  on  authority  plaintiff  should  be  allowed 
to  recover.  Kerrison  v.  Smith,  U  R.  Q.  B. 
Div.  1897,  p.  445 ;  Smart  v.  Lewis,  109  m  O. 
U  p.  717;  Despeaux  v.  De  Lano,  71  N.  J. 
Law,  280,  69  Atl.  10.  And  in  our  own  re- 
ports the  case  of  Sloan  v.  Hart,  150  N.  O. 
269,  63  8.  B.  1037,  21  L.  R.  A.  (N.  S.)  239, 
134  Am.  St  Rep.  911,  is  in  recognition  of 
the  same  general  principle. 

[4]  The  court,  therefore,  committed  no  er- 
ror to  defendant's  prejudice  in  charging  the 
Jury,  on  the  question  of  breach  of  contract, 
as  he  did,  in  effect,  that  defendant  was 
responsible  if  plaintiff  was  interrupted  in 
the  enjoyment  of  the  rights  bargained,  by 
reason  of  litigation  and  difficulties  arising 
between  the  railroad  and  defendant,  and  of 
which  defendant  had  knowledge  at  the  time 
it  made  the  contract.  In  our  view,  he  might 
well  have  told  the  Jury,  if  they  believed  the 
evidence,  there  had  been  a  breach  of  con- 
tract 

[6]  On  the  question  of  damages,  his  honor,  * 
in  general  terms,  charged  the  Jury  that  if  a 
breach  of  contract  was  established  the  plain- 
tiff was  entitled  to  recover  the  damages  in- 
cident to  the  wrong,  which  were  in  the  rea- 
sonable contemplation  of  the  parties,  amd 
more  specifically,  and  to  the  extent  they 
were  in  such  contemplation,  they  could  al- 
low the  reasonable  costs  and  expenses  in- 
curred by  plaintiff  In  making  proper  prepa- 
ration to  carry  out  the  contract,  including 
cost  of  survey,  the  freight  charges  paid  in 
delivering  the  material  along  the  route,  and 
the  loss  incident  to  purchase  and  resale  of 
material,  where  the  same  could  not  be  used 
to  advantage  or  otherwise  disposed  of,  etc. 
Subject  to  the  well-recognized  rule  stated  by 
the  court  that  damages  must  be  such  as  were 
in  the  reasonable  contemplation  of  the  par- 
ties, and  capable  of  ascertainment  with  a 
reasonable  degree  of  certainty,  a  recovery 
for  breach  of  contract  is  allowed  as  com- 
pensation for  the  loss  sustained  (Hassard- 
Short  V.  Hardison,  114  N.  C.  485,  19  S.  E. 
728;  Hale,  Damages,  pp.  38,  39),  and  plain- 
tiff, having  been  induced  by  defendant's 
wrong  to  make  this  outlay,  the  amount 
should  be  made  good  to  him. 

[6]  And  we  may  not  approve  the  position 
earnestly  insisted  on  by  defendant  that 
plaintiff  should  be  restricted  to  nominal  dam- 
ages, by  reason  of  notice  given  that  defend- 
ant elected  to  terminate  the  contract  in  30 
days;  the  argument  being  that,  as  plaintiff 
would,  in  any  event,  have  had  to  take  down 
and  remove  the  material  in  that  time,  he 
suffered  no  actual  loss.  This  position  rests 
upon  the  theory  that  the  contract  had  been 
carried  out  and  the  notice  duly  given  ac- 
cording to  its  terms,  the  resultant  damage 
in  such  case  being  necessarily  and  entirely 
speculative;  whereas,  in  fftct  and  truth,  the 
contract  had  -been  broken  when  the  notice 
was  given,  and  the  damages  claimed  ha^ 
been   already  suffered,   certainly  so   before 
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the  notice  ever  became  effectiye.  This,  too, 
Is  the  correct  view  to  take  of  Klvett  v. 
McKelthan,  90  N.  G.  106,  In  Its  application 
to  the  facts,  an  authority  much  relied  on  by 
defendant.  In  that  case  it  was  held  *^at 
a  parol  license,  relating  to  land,  either  vol- 
nntary  or  supported  by  valuable  considera- 
tion, may  be  revoked  by  the  owner,  without 
incurring  liability  in  damages,  when  notice 
is  given  and  reasonable  opportunity  afforded 
to  remove  the  improvements  put  up  there- 
under." It  will  be  noted  that  the  decision 
proceeds  upon  the  theory  that  no  actionable 
wrong  had  been  committed,  and  on  that 
ground  no  damages  were  allowed.  In  our 
case  a  breach  of  contract  has  been  estab- 
lished, and  under  correct  rulings  damages 
therefor  have  been  properly  awarded.  There 
Is  no  error,  and  the  Judgment  for  plaintiff  is 
affirmed. 
No  error. 


(156  N.  C.  875) 

li.  HARVEY  ft  SON  v.  PBTTAWAT. 

(Supreme  Court  of  North  Carolina.     Oct.   18, 

1911.) 

1.  Gaming  (|  50*)— F*utubes— Contbact. 

Plaintiffs,  who  were  dealers  in  spot  cot- 
ton, bought  25,000  pounds  of  lint  cotton,  to  be 
delivered  to  them  by  defendant  at  a  certain 
depot  in  J.,  on  or  before  December  31,  1909, 
at  a  specified  price.  The  contract  provided  that, 
if  defendant  failed  to  deliver  any  or  all  of  the 
cotton,  he  agreed  to  pay  plaintiffs  the  differ- 
ence between  the  price  specified  and  the  price 
of  middling  cotton  in  K.  at  noon  on  December 
31,  1909,  on  the  amount  not  delivered,  and  that 
plaintiffs  might  purchase  such  cotton  at  such 
time  and  place,  and  charge  defendant  with  the 
difference  between  the  agreed  price  and  the  price 
paid.  Held^  that  suoji  provision  did  ngt  neces- 
sarily indicate  that  it  was  the  intention  of  both 
parties  that  the  cotton  should  not  be  delivered 
and  that  the  contract  should  be  discharged  by 
payment  of  differences,  so  that  it  was  not  a 
gambling  contract  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  I  103;   Dec.  Dig.  i  50.*] 

2.  Sales  (§  418*) — Damages— Differbnck  in 
Value. 

While  the  legal  rule  for  computing  dam- 
ages in  case  of  breach  of  a  contract  for  the  sale 
of  a  commodity  is  the  difference  between  the 
contract  price  and  the  market  price  at  the  place 
of  delivery  on  the  date  provided  therefor,  it  is 
competent  for  the  parties  to  agree  on  the  market 
price  at  another  place  as  the  governing  mar^ 
ket  price,  if  done  in  good  faith. 

[B^.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  418.*] 

Appeal  from  Superior  (3ourt,  Lenoir  Coun- 
ty,   Peebles,  Judge. 

Action  by  L.  Harvey  &  Son  against  C.  A. 
Pettaway.  From  a  judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiffs  appeal. 
Reversed. 

Rouse  &  Land,  McLean,  Varser  &  McLean, 
and  Loftln  &  Dawson,  for  appellants.  Duffy 
&  Koonce  and  G.  V.  Cowper,  for  appellee. 


BROWN,  J.  The  action  la  brought  to  re- 
cover  damages  for  failure  to  deliver  25,000 
pounds  of  cotton  according  to  the  terms  of  a 
written  contract  The  plaintiffs  allege  that 
for  many  years  they  have  been  and  still  are 
dealers  in  spot  cotton.  They  then  set  up  and 
make  a  part  of  their  complaint  a  contract, 
which  contains  the  usual  provisions  for  the 
sale  of  25,000  pounds  of  lint  cotton,  to  be  de- 
livered to  plaintiffs  at  "A.  C.  L.  depot,  Jack- 
sonville, N.  C,"  on  or  before  December  31, 
1909,  at  a  price  therein  mentioned.  Then 
follows  the  following  clause  upoa  which 
arises  the  vital  question  in  this  appeal: 
"Should  the  party  of  the  second  part  fall  to 
deliver  any  or  all  of  said  25,000  pounds  of 
cotton,  then  he  hereby  agrees  to  pay  said  L. 
Harvey  &  Son  the  difference  between  the 
price  herein  agreed  upon  and  the  price  of 
middling  cotton  in  Klnston  at  noon  on  De- 
cember 31,  1909,  on  the  quality  said  party  of 
the  second  part  falls  to  deliver,  and  that  L. 
Harvey  &  Son  may  purchase  such  cotton  at 
said  time  and  place,  and  charge  said  party 
with  the  difference  between  the  herein  agreed 
price  and  the  price  so  paid.*'  There  are  two 
grounds  of  demurrer,  but  only  one  is  relied 
upon  in  defendant's  brief. 

[1]  It  is  contended  by  the  learned  counsel 
for  defendant  that  the  clause  quoted  is  con- 
clusive evidence  that  the  contract  Is  a  gam- 
bling contract  on  Its  face  and  therefore  void. 
We  cannot  concur  with  them.  There  is  noth- 
ing on  the  face  of  this  contract  which  neces- 
sarily indicates  that  it  was  the  intention  of 
both  parties  that  the  cotton  should  not  be  de- 
llvered,  and  that  the  contract  should  be  dis- 
charged only  by  payment  of  the  difference 
between  the  contract  and  the  market  price. 
The  language  of  the  opinion  in  Rankin  v. 
Mltchem,  141  N.  C.  277,  53  S.  R  854,  is  ap- 
plicable to  this  contract:  "The  Insertion  of 
the  last  clause  cannot  be  said  to  be  conclu- 
sive evidence  of  the  intention  of  both  parties 
that  the  contract  should  be  discharged  only 
by  a  payment  of  the  difference  between  the 
contract  price  and  the  market  price  of  the 
cotton  on  the  day  fixed  for  delivery.  That 
being  so,  the  matter  is  to  be  settled  by  ascer- 
taining the  real  underlying  intention  of  the 
parties  to  the  contract  Was  it  the  intention 
of  both  parties  to  the  contract  that  the  cot- 
ton should  not  be  delivered?  Was  It  their 
purpose  to  conceal  In  the  terms  of  a  fair  con- 
tract a  gambling,  In  which  the  parties  con- 
templated no  real  transaction  as  to  the  arti- 
cle to  be  delivered?  This  purpose  and  under- 
lying Intent  his  honor  properly  left  to  the 
jury,  the  contract  not  being  a  gambling  one 
on  its  face." 

This  case  is  cited  and  approved  in  Edger- 
ton  V.  Edgerton.  153  N.  C.  169,  69  S.  B.  54, 
where  it  is  said  that  "the  form  of  the  con- 
tract is  not  conclusive  in  determining  its  va* 
lldlty,  when  it  is  a  sale,  as  being  founded  up- 
on an  illegal  consideration,  and  as  having 
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been  made  In  contrayention  of  public  policy* 
♦  ♦  ♦  The  true  test  of  the  validity  of  a 
contract  for  future  delivery  la  whether  it 
can  be  settled  only  in  money,  and  in  no  other 
way,  or  whether  the  party  selling  can  tender 
and  compel  acceptance  of  the  particular  com- 
modity sold,  or  the  party  buying  can  compel 
the  delivery  of  the  commodity  purchased. 
The  essential  inquiry  in  every  case  is  as  to 
the  necessary  effect  of  the  real  contract  and 
the  real  intention  of  the  parties."  Edgerton 
V.  Edgerton,  153  N.  C.  168.  69  S.  B.  53;  20 
Cyc.  ©30;  Williams  v.  Carr,  80  N.  C.  295; 
Stat«  V.  McGinnis,138N.C.724,518.E.50; 
State  V.  Clayton.  138  N.  C.  732, 50  S.  E.  866; 
Bibb  V.  Allen,  149  U.  S.  481. 13  Sup.  Ct.  950, 37 
Lu  Ed.  819;  Sampson  v.  Camperdown  Mills  (C. 
C.)  82  Fed.  836;  Dillaway  v.  Alden,  88  Me. 
236,  33  Atl.  981;  Qeage  v.  Laidley,  149  Fed. 
352,  79  C.  a  A.  284;  Berry  v.  Chase,  146  Fed. 
630,  77  C.  C.  A.  161;  Thompson  v.  William 
son,  67  N.  J.  Eq.  219,  58  Ati.  602;  Kingsbury 
v.  KIrwan,  77  N.  Y.  612. 

[2]  The  provision  in  this  contract  to  pay 
damages  in  case  of  failure  to  perform  it  lis 
nothing  more  than  the  law  would  award  up- 
on Its  breach  without  any  specific  agreement 
It  is  true  the  legal  rule  would  be  the  diflter- 
ence  between  the  contract  price  and  the  mar- 
ket price  at  Jacksonville  on  December  31, 
1909,  the  date  fixed  for  delivery,  while  the 
contract  fixes  the  price  at  Kinston.  The 
parties  had  the  right  to  agree  upon  Kinston 
as  the  place  at  which  the  market  price  is  to 
be  fixed,  If  done  in  good  faith.  Certainly  this 
slight  difference  between  the  measure  of 
damages  allowed  by  law  and  that  stipulated 
In  the  contract  is  not  alone  sufficient  to 
stamp  it  as  a  gambling  contract 

The  defendant  will  be  allowed  -to  answer. 

Reversed. 


(166  N.  C.  847) 

EDGERTON  et  al.  v.  KIRBY  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  18, 

1911.) 

1.  Maiyuamus    (I   174*)— Issues   of   Facts- 
Trial. 

Under  Revisal,  I  824,  requiring  mandamus 
to  be  continued  nntif  jury  trial  of  any  issues  of 
fact,  suit  to  compel  township  road  commission- 
ers to  meet  to  fill  a  vacancy  was  properly  trans- 
ferred for  jury  trial,  wher^  an  issue  of  fact  was 
raised  as  to  the  existence  of  a  vacancy. 

[E5d.   Note. — For  ot^er  cases,  see  Mandamus, 
Cent.  Dig.  H  386,  387;   Dec  Dig.  {  174.*1 

2.  Mandaiots  (8  72*)— Subjects  of  Rjelief— 
Public  Official  Duty. 

Generally,  mandamus  lies  to  compel  a  pub- 
lic officer  to  do  a  mandatory  duty,  but  not  to 
control  exercise  of  discretion  given  bim. 

[M.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f  134 ;   Dec,  Dig.  J  72,*1 

8.  Maiyoamus  if  1*)— When  Pbopeb  Remedy. 
Mandamus  is  an  extraordinary  remedy  and 
lies  only  in  cases  of  necessity. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §{  1-3;    Dec.  Dig.  §  I.*] 


4.  Mandamus  (|  7*)— Nature  of  Rjemedt— 

Discretion. 

Mandamus  is  so  far  a  prerogative  writ  that 
it  may  be  granted  or  withheld  according  to  a 
judge's  sound  judgment,  but  the  discretion  is 
judicial  and  not  arbitrary,  and  where  there  is  a 
right  and  no  adequate  remedy,  should  not  be  de- 
nied. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  I  6;   Dec.  Dig.  §  7.*] 

Appeal  from  Superior  Court,  Johnston 
County;  Peebles,  Judge. 

Action  6y  N.  B.  Edgerton  and  others 
against  Charles  F.  Klrby  and  others.  From 
an  order  transferring  the  cause  for  jury  trial, 
defendants  appeal.    Affirmed. 

This  Is  a  suit  for  mandamus  to  require  the 
defendants,  except  defendant  Green,  to  meet 
with  the  plaintiffs  and  to  elect  the  seventh 
member  of  the  board  of  road  commissioners 
of  Selma  township.  The  complaint  alleges 
that  after  M.  C.  Winston,  the  seventh  mem- 
ber of  said  board,  resigned,  the  six  remain- 
ing members  met,  and,  there  being  a  tie  vote 
(three  voting  for  defendant  Green  and  three 
voting  for  H.  E.  Eiarp),  the  chairman,  N.  B. 
Edgerton^  being  doubtful  as  to  his  power  to 
break  the  tie,  the  meeting  was  adjourned. 
It  is  further  alleged  that  the  three  defendant 
commissioners  thereafter  met  with  the  de- 
fendant W.  A.  Green,  and  undertoolc  to  per- 
form the  duties  of  road  commissioners  of  Sel- 
ma township,  and  that  the  defendant  Green 
has  no  right  or  title  to  said  office,  being  a 
usurper  thereof  in  palpable  disregard  of  the 
law,  that  his  holding  the  same  is  merely 
colorable,  and  that  he  should  be  removed 
from  the  office  so  unlawfully  usurped  by  him. 
The  complaint  further  demands  that  the  oth- 
er defendants  shall  be  required  by  the  court 
to  meet  at  the  call  of  the  chairman  and 
elect  and  induct  the  seventh  commissioner- in- 
to office,  and  a  prayer  accordingly  is  inserted 
in  the  complaint  The  defendants  answered 
the  complaint  and  alleged  that  the  defendant 
W.  A.  Green  is  holding  the  office  of  road  com- 
misslouer  of  Selma  township,  that  he  was 
elected  at  the  first  meeting  of  the  board, 
when  M.  C.  Winston  resigned,  by  a  vote  of 
three  in  favor  of  Green  and  two  In  favor  of 
Earp.  The  matter  came  up  for  hearing  be- 
fore Hon.  R.  B.  Peebles,  Judge,  upon  motion 
of  the  plaintiffs,  under  section  824  of  the  Re- 
visal, to  transfer  the  case  to  the  superior 
court  at  term  for  trial  of  the  issues  thus 
Joined  between  the  parties,  whereupon  the 
following  order  was  entered:  "The  court  be- 
ing of  the  opinion  that  the  whole  matter  de- 
pends upon  whether  W.  A.  Green  got  three 
votes  and  his  adversary  got  two  votes  in  the 
meeting  of  the  board  of  road  commissioners 
of  Selma  township  held  on  May  6,  1911,  the 
motion  of  the  defendants  is  denied,  and  de- 
fendants except  and  'appeal  to  the  Supreme 
Court  Plaintiffs  move  and  request  that  the 
issue  raised  by  the  pleadings  as  to  the  num- 
ber of  votes  received  by  said  Green  and  Barp 


*FWoth«r 
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be  submitted  to  a  jury  at  the  next  term  of 
the  superior  court  of  Johnston  county,  which 
cohTenes  on  the  11th  day  of  Septemberi  1911, 
upon  the  pleadings  herein  filed.  This  motion 
is  granted,  and  It  is  ordered  that  this  action 
be  and  the  same  is  hereby  transferred  to  the 


require  them  to  decide  in  a  particular  way  or 
review  their  judgment  by  way  of  appeal,  or 
by  any  proceeding  in  the  nature  of  an  ap- 
peal, since  the  judgment  of  the  persons,  to 
whom  the  discretion  Is  confided  by  law. 
would  not  then  be  their  own,  but  that  of  the 


superior  court  of  Johnston  county  for  trial    court  under  whose  mandate  or  compulsion 
by  jury  at  the  September  term,  1911,  of  said    they  gave  It    Attorney  General  v.  Justices  of 

Guilford,  27  N.  C.  315;   Barnes  v.  (Commis- 
sioners, 135  N.  C.  27,  47  S.  B.'737.    If  W.  A. 


court"    Defendant  excepted  and  appealed. 
Abell  &  Ward,  for  appellants.    Aycock  & 


Green  was  not  elected,  the  six  members  of 
the  board  must  meet  and  eldct  a  successor  to 
W.  A.  Green,  and,  in  other  respects,  proceed 


Winston,  for  appellees. 

WALKER,  J.  [1]  The  order  of  Judge 
Peebles  was  correct.  There  was  nothing  else  .  ^"^  ^®  business  of  the  board, 
for  him  to  do,  except  what  he  did,  In  view  of  [3]  **A  mandamus  lies  only  for  one  who 
the  express  provision  of  the  statute  (Revisal,  ^^  ^  specific  legal  right  and  who  Is  without 
I  824)  requiring  the  judge,  when  an  issue  of  a°y  other  adequate  legal  remedy."  1  Chett 
fact  Is  raised  by  the  pleadings,  to  continue  Gen.  Pr.  790;  State  v.  Justices,  24  N.  C.  430. 
the  action  until  it  can  be  tried  by  a  jury  up-  ^^  ^  ^°  extraordinary  remedy,  and  the  court 
on  the  issue  thus  joined  between  the  parties.  |  will  not  grant  it  unless  in  a  case  of  necessity. 
Such  an  issue  was  plainly  and  directly  raised  ^'^y  should  we  Issue  the  writ  In  this  case, 
by  the  pleadings.  Plaintiffs  alleged  that  W. ;  where  the  necessity  for  it  may  never  arise? 
A.  "Green  was  never  legally  elected  a  member  S"^  ^<>w  can  we  determine  that  the  necessity 
of  the  board  of  road  commissioners,  but  is  an  exists,  until  we  hear  from  the  jury  and  are 
usurper  of  that  oflElce  without  the  shadow  of  informed  as  to  the  facts?  The  point  as  to 
right  or  title  to  it  and  they  ask  that  he  be  when  the  writ  will  lie  where  there  is  dlscre- 
so  declared,  and  that  the  three  defendant  ^on  Is  sharply  accentuated  by  Tapping  In 
commissioners  be  required  to  meet  in  joint  ^^  work  on  Mandamus,  star  p.  16,  where  he 
session  with  plaintiffs  and  elect  the  seventh  says:  *-The  writ  does  not  lie  to  command 
commissioner  to  fill  the  vacancy  created  by  t^e  justices  to  license  a  vlctualer  to  sell  ale, 
the  resignation  of  M.  C.  Winston,  la  order  notwithstanding  it  was  suggested  that  the 
that  the  business  of  the  board  may  be  trans-  refusal  proceeded  from  a  mistaken  view  of 
acted.  Defendant  squarely  denies  the  alle-  their  jurisdiction,  and  also  notwithstandhig 
gatlon  and,  on  the  contrary,  avers  the  truth  '  a  very  strong  case  of  partiality  was  made 
to  be  that  W.  A.  Green  was  duly  elected  a  out,  for  it  Is  a  matter  entirely  within  their 
commissioner  by  a  majority  vote  and  is  en-  discretion.  The  proper  course  In  such  a  case 
titled  to  hold  the  office  and  exercise  its  func- !  is  to  move  for  a  criminal  information;  nor 
tlons.  This  presents  a  preliminary  issue  to  does  it  lie  to  rehear  an  application  for  license 
be  determined  before  we  reach  the  question '  which  they  have  refused  because  of  a  mis- 
whether  the  plaintiffs  are  entitled  to  a  man- '  taken  notion  as  to  the  law."  As  to  the  power 
damiis  for  the  purpose  of  compelling  the ,  of  a  court  of  general  jurisdiction  to  issue  a 
three  defendant  conmaissioners  to  meet  with  mandamus  for  the  purpose  of  controlling  the 
them  to  elect  the  seventh  commissioner  and ,  discretion  of  a  public  ofiScer,  the  cases  of  U. 
complete  the  personnel  of  the  board.  If  the  j  S.  v.  Seaman,  17  How.  225,  15  L.  Ed.  226, 
jury  find  that  W.  A.  Green  was  duly  and  law-  and  Gaines  v.  Thompson,  7  Wall.  347,  19  L. 
fully  elected,  then  there  is  no  necessity  for  i  Ed.  62,  may  well  be  consulted,  for  they  state* 
a  mandamus,  unless  he  and  his  codefendants  the  doctrine  with  deamess  and  accuracy, 
should  refuse  to  meet  with  the  plaintiffs  and  They  deny  the  power  where  there  is  a  dls- 
discharge  the  duties  imposed  upon  the  board  cretlon  left  to  the  officer  as  to  how  he  will 
by  law.  We  will  discuss  and  decide  that  ]  perform  the  duty,  and  so  we  have  held, 
question  when  we  come  to  it  and  not  prema- 1  [4]  It  has  been  said  that,  in  this  country* 
turely  and  perhaps  unnecessarily.  The  case  the  writ  of  mandamus  has  not  been  regarded 
of  Rhodes  v.  Love,  153  N.  C.  468,  69  S.  E.  436, '  as  a  prerogative  one,  as  in  England,  accord- 
so  much  relied  on  by  the  appellant,  does  not  Ing  to  Blackstone,  their  great  commentator, 
we  think,  have  any  present  bearing  upon  the ,  and  yet,  even  here.  It  so  far  partakes  of  the 
case.  Whether  it  will  or  not,  if  the  jury  find  '  nature  of  a  prerogative  writ  that  the  court 
that  W.  A.  Green  was  not  duly  elected  a  '  has  the  power  to  issue  or  withhold  it  accord- 
member  of  the  board,  is  a  matter  upon  which  !  Ing  to  its  sound  judgment  and  if  the  writ, 
we  prefer  not  to  express  an  opinion,  at  this   in  its  consequences,  would  manifestly  be  at- 


tlme,  for  it  may  become  a  moot  question. 

[2}  It  may  be  said,  generally,  that,  if  a 
public  officer  falls  to  perform  his  legal  duty 
to  the  public,  mandamus  will  lie  to  compel 
him  to  do  so,  if  it  is  a  mandatory  one,  but 


tended  with  hardship  and  difficulties,  the 
court  may,  and  even  should,  refuse  it  but 
this  discretion  lodged  In  the  court  is  not  an 
arbitrary  one;  it  Is  a  judicial  discretion,  and 
when  there  is  a*  right,  and  the  law  has  es- 


not  to  control  the  exercise  of  a  discretion  tablished  no  adequate  and  specific  remedy, 

given  to  him,  for  it  is  the  nature  of  a  dlscre-  this  writ  should  not  he  denied.    Prop,  of  St. 

tion  in  certain  persons  that  they  are  to  judge  Luke's  Church  v.  Slack,  7  Gush.  (Mass»)  226: 

for  themselves,  and  therefore  no  court  can  Tapping  on  Mandamus,  p.  18.    This  author 


M.a) 
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fuiys  tbat  in  no  case  does  tbe  writ  He  "to 
compel  a  tribunal,  Judicial  or  admlnlstratlte, 
to  render  any  particular  Judgment  or  de- 
cision, or  to  set  aside  one  already  rendered, 
but  only  to  enforce  the  performance  of  a 
ministerial  or  mandatory  duty.  Tbe  writ  is 
appropriate  to  compel  subordinate  courts  or 
bodies  (or  eyen  individuals,  in  a  restricted 
class  of  cases)  to  proceed  and  determine 
matters  pending  before  them  and  properly 
within  their  cognizance  or  Jurisdiction;  but 
it  cannot  compel  them  to  do  that  which  the 
law  leaves  them  to  decide  according  to  their 
best  Judgment  and  discretion.  Tapping,  pp. 
85,  86.  The  plaintiff  must  try  other  ordinary 
remedies  before  he  resorts  to  this  unusual 
writ  of  compulsion.  Reg.  y.  Hull  &  8elby 
Railway,  6  Q.  B.  tl.  70  (Patterson,  J.,  one  of 
the  greatest  of  the  Judges  of  the  King's 
Bench,  delivering  the  opidlon  of  the  court, 
In  the  absence  of  the  Chief  Justice).  It  seems 
that  the  duty  which  is  asked  to  be  performed 
must  be  mandatory,  before  the  court  will 
send  out  so  drastic  a  writ.  It  cannot  be 
said,  in  this  case,  that  every  sufficient  remedy 
of  the  law  has  been  exhausted.  In  fact,  the 
plaintiff   is  not  even   on   the  threshold   of 


obeying  that  principle  which  requires  that   became  the  purchaser  at  the  price  of  $15,<X)0, 


every  other  remedy  should  be  tried,  and  that 
all  preliminary  qnestions  of  fact  should  be 
decided,  before  the  court  will  listen  to  his 
prayer  for  this  <eiitraordinary  writ  It  is 
seldom  needed  and  rarely  granted.  The  dtl- 
z«i  must  perform  his  duty  to  the  public,  both 
as  a  simple  member  of  society  and  as  a  public 
officer,  and.  If  he  fails  in  the  latter  capacity 
to  do  what  the  law  requires  of  him,  he  cannot 
only  be  compelled  by  mandamus  to  do  his 
duty,  but  he  is  criminally  liable  for  not  per- 
forming it  Where  the  law  reposes  discre- 
tion, it  excludes  the  writ  of  mandamus  as  a 
means  of  controlling  it,  and  leaves  it  to  be 
exercised  freely  and  untrammeled,  save  by 
the  injunction  that  the  officer  must  perform 
the  duty  required  of  him,  honestly  and  fairly. 
No  error. 

(Ue  N.  C.  267) 

CHAS.  S.  RILEY  ft  CO.  v.  W.  T.  SEARS  ft 

CO.,  Inc.,  et  al. 

(Supreme  0>urt  of  North  Carolina.     Oct.  18, 

1911.) 

1.   COBFOKATIONS    (§    5()6*)— INSOLVENCY— PBI- 

OBiTY  OF  CJlaims— Wages. 

Under  Revisal  19(XS,  i  1206,  providing  that 
on  the  inaolvency  of  any  corporation  the  wages 
due  to  laborers  in  the  employment  of  such  cor- 
poration shall  be  a  first  lien  on  Its  assets  for 
wages  due  for  work  done  within  two  months 
next  preceding  the  proceedings  in  insolvency, 
a  judgment  for  wages,  declaring  a  prior  lien  on 
the  corporation's  assets,  has  a  priority  over  the 
rights  of  a  creditor  who  has  purchased  part  of 
its  property  and  given  bond  to  pay  prior  liens 
on  tne  corporation's  assets,  and  may  be  paid  by 
the  receiver  of  the  money  in  his  hands  or  col- 
lected from  the  purchaser  on  his  bond. 

rE}d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig,  S  566.*] 


2.  Appeal  and  EZbbob  (f  1097*)— Law  jf  rem 
Case— Second  Appeal. 

Suestions  well  within  the  scope  of  a  former 
cannot  be  raised  upon  a  second  appeal. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  ii  4358-4368;    Dec  Dig.  { 

Appeal  from  Superior  Court,  New  Hanover 
County;  Peebles,  Judge. 

Action  by  Chas.  S.  Riley  ft  Co.  against  W. 
T.  Sears  ft  Co.,  Incorporated,  and  its  re- 
ceiver. Heard  on  motion  made  in  the  cause. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Afllrmed. 

See,  also,  154  N.  C.  509,  70  S.  B.  997. 

Herbert  McClammy,  for  appellants.  Ke- 
nan ft  Stacy  and  E.  K.  Bryan,  for  appellees. 

HOKE,  J.  On  the  hearing  it  appeared  that 
this  was  an  action  by  Riley  ft  Co.,  holding 
a  large  claim  against  Sears  ft  Co.,  Incorpo- 
rated, secured  by  mortgage  on  part  of  the 
assets,  to  dissolve  the  debtor  corporation  and 
distribute  the  assets,  according  to  law.  In 
the  progress  of  the  cause,  sale  was  had  of  a 
large  portion  or  all  of  the  property,  and 
Chas.  S.  Riley  ft  Co.,  creditor  and  mortgagee. 


and  after  paying  $2,000,  an  amount  ascertain- 
ed to  be  due  under  a  mechanic's  lien,  gave 
bond  in  the  sum  of  $13,000,  conditioned  to  pay 
such  further  claims  as  might  be  established 
and  declared  as  prior  liens  on  the  corpora- 
tion assets.  It  further  appeared  that  certain 
persons,  claiming  to  be  creditors,  by  reason 
of  wages  due  for  labor  performed  for  said 
corporation  within  two  months  before  pro- 
ceedings instituted,  filed  their  petitions  in 
the  cause,  asserting  such  claim,  and,  the 
same  being  resisted  by  plaintiffs,  at  May 
term,  1910,  of  said  superior  court,  an  issue 
was  submitted,  and  it  was  duly  established 
that  the  petitioners  were  due  from  defend- 
ant corporation  certain  specified  amounts  as 
wages  for  work  and  labor  and  within  the  60 
days,  etc.  Judgment  was  therefore  formal- 
ly entered  for  these  amounts,  declaring  same 
a  prior  lien  on  the  property  of  the  corpora- 
tion. The  receiver  was  directed  to  pay  the 
full  amount  of  these  claims  out  of  any 
moneys  on  hand,  and  if  not  sufficient  amount 
on  hand  for  the  purpose  that  he  collect  same 
from  plaintiffs,  Chas.  S.  Riley  ft  Co.,  and  on 
the  bond  given,  as  stated.  Plaintiff  appealed 
from  this  order  to  the  Supreme  Court  The 
appeal  was  dismissed  at  ftill  term,  1910,  and 
this  action  of  Supreme  Court  having  been 
certified  down,  plaintiff  made  further  re- 
sistance to  the  order,  claiming  that  payment 
of  the  claims  embodied  in  the  former  judg- 
ment cannot  now  be  properly  made  by  reason 
chiefly  of  certain  actions  of  tort,  now  pend« 
ing  against  defendant  corporation,  and  which 
might  also  be  declared  liens  on  the  assets. 
The  court  below,  being  of  opinion  that  plaln- 
tiffg'  position   was  untenable,   gave  further 
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directions  fhat  the  recelrer  proceed  to  col- 
lect the  Judgment,  and  plaintiffs  excepted 
and  again  appealed  to  this  court 

[1]  Our  statute  in  reference  to  these  claims 
(Revlsal,  §  1206)  provides  that  In  proceedings 
of  this  character  the  wages  due  to  "laborers 
and  workmen  and  all  persons  doing  labor 
or  service,  of  whatever  character,  in  the 
regular  employment  of  such  corporations, 
shall  be  a  first  lien  upon  the  assets  for  the 
amount  of  wages  due  them,  respectively,  for 
their  work  rendered  within  two  months  next 
preceding  the  date  when  proceedings  in  in- 
solvency shall  be  Instituted."  And  if  this 
were  a  question  now  open  to  plaintiff,  the 
statute  and  authoritative  interpretations  of 
it  would  seem  to  be  against  plaintiffs'  position. 
Trust  &  Deposit  Co.  v.  Fisher,  200  U.  S.  5S, 
26  Sup.  Ct.  186,  60  K  Ed.  367;  Cox  v.  Light- 
ing &  Power  Ck).,  152  N.  C.  164,  67  S.  E.  477; 
Railroad  v.  Burnett  123  N.  C.  210,  31  S.  E. 
602;  Dunavant  v.  Railroad,  122  N.  C.  1001, 
29  S.  E.  837:  Coal  Co.  v.  Electric  Co.,  118 
N.  C.  232,  24  S.  E.  22.  But  the  position  is 
not  open. 

[2]  At  a  former  term  of  the  court,  the 
question  as  to  the  amount  of  these  claims 
and  their  priority  as  liens  upon  the  assets 
were  Investigated,  and  both  the  amount  and 
the  liens  and  the  priority  of  same  were  fully 
established.  Judgment  to  that  effect  was 
formally  entered  and  signed  by  the  presiding 
Judge,  and  plaintiffs'  appeal  from  such  Judg- 
ment, as  heretofore  stated,  was  regularly 
and  formally  dismissed.  The  questions  which 
plaintiffs  now  seek  to  raise  were,  no  doubt 
fully  considered  and  passed  upon  when  the 
former  Judgment  was  entered;  certainly 
they  were  well  within  the  scope  of  the  in- 
quiry, and  in  such  case  we  have  repeatedly 
held  that  a  litigant  is  concluded,  and  cannot 
raise  .the  same  questions  upon  a  second  ap- 
peal. •  Roberts  v.  Baldwin,  155  N.  C.  276,  71 
S.  B.  319;  Holley  v.  Smith,  132  N.  C.  36,  43 
S.  E.  601;  Perry  t.  Railroad,  129  N.  C.  333, 
40  S.  E.  191. 

There  is  no  error,  certainly,  which  gives 
plaintiff  any  Just  ground  of  complaint  in 
entering  the  second  Judgment,  simply  that 
the  receiver  proceed  to  collect  the  money  re- 
quired to  pay  these  claims.  This  will  be  cer- 
tified, that  appropriate  measures  be  taken  to 
enforce  obedience  to  the  Judgment  of  the 
court 

AfiSrmed. 

(166  N.  C.  289) 

JOHNSON  T.   CITY   OP   RALEIGH. 

(Supreme  Gonrt  of  North  Carolina.     Oct  18, 

1911.) 

1.   MUlfiaiPAL        COBFORATIONS        (§      763*)  — 

Stbekts,    Sidewalks,    etc.-~Maintenance 

—Duty. 

The  governing  author! ties  of  a  city  must 
keep  its  streets,  sidewalks,  drains,  and  culverts 
in  reasonably  safe  condition,  so  far  as  it  can 


be  done  by  using  proper  and  reasonable  care 
and  continuing  supervision. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1612-1615;  Dec 
Dig.  i  763.*] 

2.  Municipal     Corporations     (|     821»)  — 
Streets,  Sioewalks,  etc.— Lights. 

As  affecting  a  city's  liability  for  injury  to 
a  pedestrian,  who  stepped  into  a  hole  in  a 
street  absence  of  light  at  the  place  was  not 
negligence  per  se,  but  only  a  relevant  fact  on 
the  issues  whether  the  street  was  kept  reason- 
ably safe  and  whether  the  authorities  properly 
performed  their  duty. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  821.*] 

Appeal  from  Superior  Court  Wake  Coun- 
ty;  Whedbee,  Judge. 

'  Action  by  Lucy  Johnson  against  the  City 
of  Raleigh.  Judgment  on  verdict  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Douglass,  Lyon  ft  Douglass,  for  appellant 
W.  H.  Pace,  for  appellee. 

HOKB,  J.  On  the  trial  it  appeared  that 
on  the  night  of  February  5,  1910,  plaintiff 
was  crossing  from  her  home  on  Bloodworth 
street  to  Barber's  store,  nearly  opposite,  and 
while  near  the  sidewalk  she  fell  into  a  hole, 
about  1^  to  2  feet  in  depth,  and  was  in- 
jured; that  Just  at  the  edge  of  the  side- 
walk, and  nearly  in  front  of  the  store,  in- 
stead of  an  open  gutter,  a  long  box  had  been 
placed,  "like  a  rabbit  gum,"  as  one  of  the 
witnesses  described  it  and  covered  over  with 
dirt  and  the  hole  had  been  caused,  in  all 
probability,  by  a  wagon,  in  driving  over  or 
along  this  way,  having  crushed  in  the  box. 
There  was  evidence  on  part  of  plaintiff 
tending  to  show  that  it  was  a  dark  night 
with  no  light  or  no  sufficient  light,  on  the 
street;  that  she  crossed  at  the  place  where 
persons  were  accustomed  to  go;  and  that 
the  authorities  had  actual  notice  of  the 
existence  of  the  hole  in  time  to  have  rem- 
edied the  defect,  and,  in  any  event  the  same 
had  been  in  existence  for  such  a  length  of 
time  that  they  should  have  known  it  and 
had  same  properly  repaired.  The  evidence 
on  part  of  defendant  tended  to  show  that  they 
had  no  notice  or  knowledge  of  the  hole,  and 
that  same  had  not  been  there  long  enough 
to  have  enabled  them  to  discover  it  in  the 
exercise  of  ordinary  care,  and  that  there 
was  adequate  light  at  the  cross  street  & 
short  distance  away,  etc. 

[1]  In  the  conflict  of  evidence,  the  court 
charged  the  Jury  in  general  terms  that  it 
was  the  duty  of  the  governing  authorities 
of  a  town  to  keep  its  streets,  sidewalks, 
drains,  and  culverts  in  a  reasonably  safe 
condition,  as  far  as  this  could  be  accom- 
plished by  the  exercise  of  proper  and  rea- 
sonable care  and  continuing  supervision,  and 
under  this  rule  submitted  the  issue  of  de- 
fendant's negligence  to  the  Jury  on  the  ques- 
tion whether  the  authorities  had  notice  or 
knowledge  of  the  existence  of  the  hole  in 
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time  to  have  remedied  the  defect,  or  whether 
It  had  existed  for  such  length  of  time  that 
they  should  have  discovered  and  repaired 
the  same. 

[2]  In  reference  to  the  lights,  the  court. 
In  effect,  told  the  Jury  that  the  absence  of 
lights  at  the  place  of  the  Injury,  If  such 
condition  existed*  was  not  negligence  per  se, 
but  was  only  a  relevant  fact  on  the  deter- 
minative questions  whether  the  streets  were 
kept  In  a  reasonably  safe  condition  and 
whether  the  authorities  had  properly  per- 
formed their  duty  concerning  them,  at  the 
time  and  place  of  Its  occurrence. 

We  have  carefully  examined  the  record, 
and  are  of  opinion  that  the  charge  Is  In  ac- 
cord with  our  decisions  on  the  subject^  and 
the  case  has  been  fully  and  fairly  submitted 
to  the  Jury.  Revls  v.  City  of  Raleigh,  150 
N.  C.  353,  63  S.  E.  1049 ;  Klnsey  v.  Klnston, 
145  N.  O.  108,  58  S.  E.  912;  Fitzgerald  v. 
Concord,  140  N.  C.  110,  52  S.  E.  309.  And 
on  the  question  of  lights  see  White  v.  City 
of  New  Bern,  146  N.  C.  447,  59  S.  E.  992, 
13  L.  B.  A.  (N.  S.)  1166,  125  Am.  St.  Rep. 
476. 

There  Is  no  error,  and  the  Judgment  be- 
low must  be  affirmed. 

No  error. 


(156  N.  C.  275) 

WALL  et  al.  v.   HOLLOMAN. 

(Supreme  Court  of  North  Carolina.     Oct  18, 

1911.) 

1.  Trespass  (|  62*)— Timber  Wrongfuixt 
Cut— Measure  of  Damages. 

The  measure  of  damages  for  cutting  and 
removing  timber  wrongfully,  but  in  good  faith, 
is  the  value  of  the  logs  at  the  place  of  sever- 
ance, with  interest  from  date,  unaffected  by  en- 
hancement of  value  tlxrough  transportation, 
labor,  etc,  bestowed  by  the  trespasser. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  §{  137,  138 ;    Dec.  Dig.  {  52.*] 

On    Motion    to   Dismiss. 

2.  APPEAI4  AND  E>RROR  (§  773*)  —  ASSIGN- 
MENTS or  E)RROR— Statement— 'Sufficien- 
cy. 

An  appeal  will  not  be  dismissed  for  non- 
compliance with  Supreme  Court  Rule  19,  f  2 
(66  S.  EI  vii),  requiring  all  the  exceptions  re- 
lied on  to  be  set  out  immediately  after  the 
statement  of  the  case  on  appeal,  where  appellee 
was  not  prejudiced;  there  being  only  one  ex- 
ception taken,  and  that  being  stated  in  the  rec- 
ord, though  improperly. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^ror,  Cent  Dig.  ||  3104-3110;  Dec.  Dig.  i 
773.*] 

Allen  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Hertford 
County;  Carter,  Judge. 

Consolidated  actions  by  Mrs.  Belle  F.  Wall 
and  others  against  Luther  H.  Holloman. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals,  and  appellees  move  to  dismiss  the 
appeal.  Motion  overruled,  and  Judgment  re- 
versed. 


The  action  Is  brought  to  recover  for  the 
wrongful  conversion  of  certain  sawmill  logs 
cut  from  the  Gatlln  land,  by  Tully  GatUn, 
who  transported  them  to  the  water  at  Sum- 
ner's Landing  and  there  sold  them  to  the 
defendant,  Luther  Holloman,  for  $84.07,  ad- 
mitted to  be  the  value  of  the  logs  at  the 
water.  It  Is  admitted  that  the  logs  measured 
12,010  feet  and  were  worth  In  the  .woods 
where  cut  and  converted  by  Tully  Gatlln 
$2  per  1,000  feet  Defendant  before  trial 
tendered  judgment  for  $24  and  costs.  It 
Is  admitted  that  the  plaintiffs,  except  Mrs. 
Wall,  are  entitled  to  recover  the  value  of 
the  logs  in  the  woods  or  at  the  landing.  His 
honor  Instructed  the  Jury  to  award  the  latter 
sum  as  the  measure  of  damages.  Defendant 
excepted  and  appealed. 

D.  C.  Barnes,  for  appellant  Wlnbome  ft 
Wlnbome,  for  appellees. 

BROWN,  X  [1]  It  Is  admitted  that  the 
logs  were  cut  in  good  faith  by  Tully  Gatlln 
under  an  agreement  with  Mrs.  Wall,  the  life 
tenant  of  the  Gatlln  land,  and  that  they 
were  transported  some  distance  and  at  con- 
siderable expense  to  the  landing  by  Tully 
Gatlln  and  sold  In  good  faith  to  defendant, 
a  bona  fide  purchaser,  without  knowledge  of 
any  defect  In  the  title.  The  only  question 
presented  relates  to  the  measure  of  damages 
for  the  conversion  of  the  timber. 

If  plaintiffs  were  suing  Tully  Gatlln  for 
damages  for  a  trespass  upon  the  land.  It  is 
admitted  they  could  recover  no  more  than 
the  value  of  the  timber  at  the  place  of  sev- 
erance, where  It  was  converted  Into  a  chat- 
tel together  with  any  actual  damage  done 
the  land  in  removing  it  therefrom.  Gaskins 
V.  Davis,  115  N.  C.  85,  20  S.  E.  188,  25  L.  R. 
A.  813,  44  Am.  St  Rep.  439;  Dorsey  v. 
Moore,  100  N.  C.  44,  6  S.  E.  270;  Bennett  v. 
Thompson,  35  N.  C.  147. 

There  can  be  no  doubt  that,  had  plaintiffs 
brought  an  action  In  the  nature  of  a  claim 
and  delivery  for  those  logs  at  the  landing, 
they  would  have  been  entitled  to  recover  them 
as  found,  and  the  defendant  would  not  have 
been  entitled  to  any  enhanced  value  by  rea- 
son of  the  cost  and  expense  of  transporting 
them  to  the  landing.  This  arises  from  the 
Impracticability  of  giving  the  defendant  the 
benefit  of  his  labor.  But  where,  as  In  this 
case,  the  owners  of  the  logs  voluntarily 
waive  the  right  to  reclaim  them  in  specie, 
the  difficulty  of  separating  the  enhanced  val- 
ue given  to  them  by  the  labor  of  the  tres- 
passer in  transporting  them  to  the  water  no 
longer  exists.  "It  is  then,"  says  the  Supreme 
Court  of  Wisconsin,  "entirely  practicable  to 
grive  the  owner  the  entire  value  that  was  tak- 
en from  him,  which  seems  to  be  all  that  nat- 
ural Justice  requires,  without  adding  to  it 
such  value  as  the  property  may  have  after- 
wards acquired  from  the  labor  of  the  defend- 
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ant"    Weymouth  t.  Railroad,  17  Wis.  550,  84 
Am.  Dec.  763. 

It  is  admitted  tbat  there  are  two  rales 
for  the  admeasurement  of  damages  in  cases 
like  this  preTailing  in  the  courts  of  this 
country— one  the  severe  rule,  which  allows 
the  defeu'.iant  however  innocent,  nothing  for 
enhanced  value  Imparted  to  the  chattel 
solely  by  his  labor;  and,  the  other,  the  leni- 
ent rule,  which  depends  largely  upon  the 
intention  or  mala  fides  of  the  defendant, 
and,  according  to  other  authorities,  upon 
the  form  of  the  action. 

In  referring  to  this  the  English  author 
Mayne,  in  his  work  on  Damages  (page  488), 
says:  '*In  America  there  is  as  usual  a  con- 
flict"—quoting  from  both  Kent  and  Story. 
In  reference  to  the  latter  Mayne  says:  *'On 
the  other  hand,  Story,  J.,  laid  it  down  that 
the  true  rule  Is  the  value  of  the  property  at 
the  market  price  at  the  time  of  the  conver- 
sion, and  this  is  the  doctrine  generally  pre- 
vailing. Mr.  Sedgwick  takes  same  view." 
In  the  notes  on  same  page  the  annotator  to 
Mayne  says:  "The  general  rule  in  this 
country  is  that  the  measure  of  recovery  is 
the  market  value  of  the  property  at  the  time 
of  conversion  with  Interest  to  the  time  of 
the  trial" — citing  a  great  many  cases  In 
support  of  bis  text 

Am.  &  Eng.  Ency.  p.  720,  vol.  28,  says: 
"The  value  of  the  property  converted  is  to 
be  estimated  at  the  place  of  conversion.*' 
After  adverting  to  the  conflict  of  decisions, 
the  editor  says:  "The  better  rule,  which  is 
now  most  generally  recognized,  is  tbat  where 
the  original  taking  is  without  wrongful  pur- 
I)08e  or  intent,  and  under  the  belief  that  the 
taker  has  a  right  to  the  property,  the  owner 
can  recover  only  the  unimproved  value  of 
the  property;  but,  where  the  original  tak- 
ing was  willful  and  without  color  or  claim 
of  right,  the  owner  is  entitled  to  recover 
the  value  of  the  property  at  the  time  of  de- 
mand for  its  return  and  in  its  condition  at 
that  time,  and  in  such  a  case  it  is  not  mate- 
rial that  the  wrongdoer  has  changed  its  char« 
acter  or  by  Improvements  greatly  enhanced 
its  value."  Hale  on  Torts,  406-410,  417; 
18  Cyc.  170;  Gushing  v.  Longfellow,  26  Me. 
310;  Morgan  v.  Powell,  43  E.  C.  L.  734; 
Moody  V.  Whitney,  38  Me.  174,  61  Am.  Dea 
239;  Forsyth  v.  Wells,  41  Pa.  291,  80  Am. 
Dec.  617. 

The  last  two  cases  were  actions  of  trover, 
and  hold  that  in  such  action  where  the  prop- 
erty was  converted  in  good  faith  by  mistake 
the  rule  of  damage  should  be  the  same  as  in 
trespass.  The  Pennsylvania  case  arose  out 
of  a  ocmverslon  by  mistake  because  of  the 
uncertainty  of  boundaries,  and  the  decision 
is  based  upon  Baroa  Parke's  judgment  in 
Wood  T.  Morewood,  43  Eny.  Ck>m.  Law,  810. 

A  very  Interesting  and  learned  discussion 
of  the  subject  will  be  found  in  Coal  Co.  t. 
Ooz,  89  Md.  1,  17  Am.  Rep.  525,  where  the 
cases  are  reviewed.    Also,  see  Mining  C^.  t. 


Hertln,  26  Am.  Rep.  521,  In  the  notes  to 
which  are  collated  a  large  number  of  cases 
sustaining  our  view. 

We  think  the  rule  as  laid  down  by  the  Su- 
preme Court  of  Wisconsin  in  Weymouth  v. 
Railroad,  supra,  is  not  only  the  better  law  and 
founded  in  principles  of  natural  Justice,  but 
that  it  has  received  the  distinct  indorsement 
of  this  court,  in  Gaskins  v:  Davis,  supra, 
wherein  the  opinion  is  quoted  from  at 
length.  This  rule  is  founded  upon  the  rea- 
sonable and  Just  theory  that,  in  the  absence 
of  willful  wrongdoing,  compensatory  dam- 
ages are  intended  as  a  pecuniary  equivalent 
for  the  property  lost  by  defendant's  wrong 
and  where  property  is  lost,  converted,  or  de- 
stroyed, the  owner  is  compensated  when  he 
receives  its  full  value  in  money. 

The  place  where  these  logs  were  converted 
and  taken  from  plaintiffs  was  in  the  woods 
at  the  time  of  severance.  The  enhanced 
value  at  the  landing  was  imparted  solely 
by  the  cost  and  expense  of  transporting 
them  there.  If  between  the  time  of  sever- 
ance and  the  date  they  were  found  at  the 
landing  the  logs  had  increased  in  value  from 
other  causes,  not  imparted  by  the  innocent 
trespasser's  labor,  plaintiffs  would  be  en- 
titled to  recover  such  increased  value;  but 
no  such  claim  Is  made  in  this  case.  It  is 
not  denied  that  the  enhanced  value  arises 
entirely  from  the  cost  and  expense  of  trans- 
portation to  the  water.  Therefore  we  are  of 
opinion  that  the  plaintiffs  are  entitled  to  re- 
cover the  value  of  12,010  feet  at  $2  per 
1,000  feet,  the  admitted  value  of  the  logs  at 
the  place  of  severance,  with  interest  from, 
that  date. 

Reversed. 

On  Motion  to  Dismiss  Appeal. 

.  [2]  Appellee  moves  to  dismiss  the  appeal 
for  noncompliance  with  rule  19  (66  S.  E.  vii) 
in  regard  to  assignments  of  error. 

We  are  of  opinion  that  the  rule  has  not 
been  fully  complied  with.  Jones  v.  Railroad, 
153  N.  C.  419,  69  S.  E.  427.  But  Inasmuch  as 
the  appellant  had  the  errors  properly  assigned, 
printed  and  attached  to  the  record  before  the 
case  was  called,  for  reasons  given  by  coun- 
sel and  in  the  exercise  of  a  sound  discretion, 
we  will  not  dismiss  the  appeal,  as  is  usually 
done.  Section  2  of  rule  19  provides  that  '*all 
the  exceptions  relied  on,  grouped  and  num- 
bered, shall  be  set  out  immediately  sttec 
the  statement  of  the  case  on  appeal."  This 
assignment  of  errors  must  be  a  part  of  the 
transcript  of  appeal  and  embodied  In  it  when 
sent  to  this  court  and  printed  so  counsel  for 
appellee  can  know  what  exceptions  are  re- 
lied upon  and  Intended  to  be  presoited  to 
the  court  and  prepare  accordingly.  It  Is  a 
rule  which,  when  properly  complied  with, 
greatly  facilitates  the  consideration  of  ap- 
peals. In  this  case  the  appellee  has  not 
been  taken  at  any  disadvantage,  as  there 
was  only  one  exception  taken  oa  trial,  and 
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that  was  stated  In  tbe  record  but  not  proper- 
ly ^stated. 
Motion  denied. 

ALLEN,  J.  (dissenting).  Tully  Gatlln 
wrongfully  cut  timber  trees  on  the  lands  of 
the  plaintiff,  and  sold  them  to  the  defendant 
The  trees  were  worth  $24.02  on  the  land 
after  they  were  severed,  and  |84.07  at  the 
time  of  sale  to  the  defendant  The  court  Is 
of  opinion  that  the  plalntlfte  can  recover 
$24.02,  while  I  think  they  ought  to  recover 
$84.07.  The  amount  involved  Is  small,  but 
the  precedent  to  be  established  is  important 
and  may  affect  many  transactions.  It  is 
for  this  reason  I  feel  Justified  in  stating 
the  grounds  of  my  dissent 

Four  propositions  are  announced  in  the 
opinion  of  the  court:  (1)  That  in  an  action 
for  conversion  against  the  original  trespass- 
er, who  has  cut  timber  on  the  land  of  an- 
other, the  measure  of  damage  is  the  value 
of  the  trees  on  the  land,  after  they  have 
been  severed.  (2)  That  the  owner  of  the 
land  is  not  compelled  to  sue  In  conversion, 
but  may  follow  the  property  and  may  re- 
claim the  trees  wherever  he  finds  them,  and 
although  in  the  hands  of  a  purchaser  with- 
out notice.  (3)  That,  if  the  owner  elects  to 
take  the  trees,  he  Is  not  chargeable  with  any 
expense  of  cutting  or  transporting  the  trees, 
nor  with  any  enhancement  in  value.  (4) 
That  the  usual  rule  for  the  admeasurement 
of  damages  in  actions  for  conversion  is  the 
value  of  the  property  at  the  time  of  the  con- 
version. These  principles  seem  to  be  well 
established,  and  are  sustained  by  the  au- 
thorities in  this  and  other  states;  but,  with 
great  respect  I  think  they  have  been  mis- 
applied to  the  facts. 

No  authority  ia  referred  to  in  the  opinion 
of  the  court  which  deals  with  the  rights  of 
the  owner  as  against  the  purchaser.  The 
plaintiffs  here  are  not  suing  the  original 
trespasser,  but  the  purchaser  from  him,  and 
there  is  no  suggestion  in  the  record  that  they 
had  elected  to  sue  for  damages  prior  to. the 
purchase  by  the  defendant  or  that  they  had 
abandoned  their  property  in  the  trees.  They 
are  demanding  damages  of  the  defendant 
for  his  conversion,  and,  if  we  fix  the  time  of 
the  conversion,  they  are  entitled  to  recover 
the  value  of  the  property  as  of  that  time. 

Under  the  opinion  of  the  court  the  plain- 
tiffs were  the  owners  of  and  entitled  to  the 
possession  of  the  trees  at  the  time  the  de- 
fendant bought  them.  If  so,  the  defendant 
bought  the  trees  of  the  plaintiffs,  and,  by 
buying,  converted  them,  and  if  it  be  conced- 
ed that  there  can  be  but  one  conversion, 
and  the  plaintiffs  had  done  no  act  prior  to 
the  purchase  by  the  defendants  indicating 
an  election  to  recover  damages,  and  they 
had  the  right  to  recover  the  trees  at  the 
time  of  the  purchase,  the  conversion  then 
took  place,  and  by  the  defendant  The  per- 
son who  sold  the  trees  had  conunltted  a  tres- 
pass, but  it  was  with  the  plaintiffs  to  elect 


whether  they  would  follow  the  trees  or  treat 
them  as  converted,  and»  until  they  exercised 
this  right,  no  conversion  had,  in  iaw,  taken 
place.  In  other  words,  the  theory  upon 
which  the  law  is  administered  in  actions 
like  this,  as  I  understand  It,  is  that  the 
trespasser  has  wrongfully  taken  away  the 
property  of  the  owner,  and  that  the  owner 
may  follow  the  property  and  reclaim  it,  or 
he  may  sue  the  trespasser  for  damages.  If 
he  sues  the  trespasser  for  damages  and  re- 
covers, the  title  passes  to  the  trespasser,  and 
he  may  do  with  It  as  he  pleases.  If,  however, 
the  owner  does  not  sue  the  trespasser,  but 
elects  to  demand  the  property  in  specie,  he 
may  do  so,  and  can  recover  it  in  the  hands 
of  an  innocent  purchaser.  In  both  cases, 
that  of  the  trespasser  and  the  purchaser, 
there  is  an  act  of  conversion ;  but  the  prop- 
erty has  not  been  converted  until  the  owner 
waives  his  right  to  the  property  itself  by 
demanding  its  value  in  damages. 

In  the  present  case,  the  owner  had  the 
right  to  demand  of  the  defendant  the  trees 
taken  from  his  land.  If  he  had  done  bo, 
and  there  had  been  a  refusal  to  surrender 
possession,  can  there  be  any  doubt  of  the 
right  of  the  owner  to  recover  their  value  at 
the  time  of  the  refusal?  If  it  should  be 
held  otherwise,  and  that  he  could  only  re- 
cover the  value  at  the  time  of  the  severance 
of  the  trees  on  the  land,  the  right  of  the 
owner  of  property  would  be  dependent  on 
the  act  of  a  wrongdoer,  and  not  on  his  own 
consent  In  the  estimation  of  the  law,  the 
rule  for  which  I  contend  can  work  no  hard- 
ship, as  the  purchaser,  if  required  to  pay  the 
value  of  the  property,  can  recover  the  same 
amount  from  his  vendor  upon  the  Implied 
warranty  of  title,  which  obtains  in  sales  of 
personal  property.  On  the  contrary,  to  what 
results  may  the  rule  adopted  by  the  court 
lead? 

It  may  enable  a  wrongdoer  to  go  upon  the 
land  of  another  and  cut  timber  without  the 
consent  of  the  owner,  and  sell  it  for  $84, 
and  the  purchaser  gets  a  good  title  upon 
paying  $24.  That  is  the  judgment  of  the 
court  between  the  parties  to  this  record. 

It  may  also  do  a  great  injustice  to  the  pur- 
chaser. Suppose  the  trespasser  cuts  timber 
worth  $100  on  the  land  after  it  is  severed, 
and  it  deteriorates  in  value,  and  it  is  taken 
to  market  and  is  sold  to  a  purchaser  for  its 
value  at  that  time,  $50.  It  is  an  old  saying, 
and  true,  that  **it  is  a  poor  rule  that  does 
not  work  both  ways'*;  and  under  the  rule 
adopted  by  the  court  the  innocent  purchaser 
must  pay  $100,  the  value  of  the  trees  when 
severed,  for  property  worth  $50. 

There  is  eminent  authority  for  the  views 
I  entertain.  In  Wooden  Ware  Co.  v.  United 
States,  106  U.  S.  432,  1  Sup.  Ot  398,  27  L. 
Ed.  230,  timber  trees  were  cut  on  the  lands 
of  the  government  by  a  willful  trespasser  and 
sold  to  the  Wooden  Ware  Company,  •*which 
was  not  chargeable  with  any  Intentional 
wrong  or  misconduct  or  bad  faith  in  the 
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purchase."  The  trees  were  worth  $60.71  on 
the  land  after  they  were  severed,  and  $850 
at  the  time  and  place  they  were  sold  to  the 
Wooden  Ware  Company.  It  was  held  that 
the  government  was  entitled  to  recover  $850, 
and  the  court  says:  "The  timber  at  all 
stages  of  the  conversion  was  the  property 
of  the  plaintiff.  Its  purchase  by  defendant 
did  not  divest  the  title  nor  the  right  of  pos- 
session. The  recovery  of  any  sum  whatever 
is  based  upon  that  proposition.  This  right, 
at  the  moment  preceding  the  purchase  by  de- 
fendant at  Depere,  was  perfect,  with  no 
right  in  any  one  to  set  up  a  claim  for  work 
and  labor  bestowed  on  it  by  the  wrongdoer. 
It  is  also  plain  that  by  purchase  from  the 
wrongdoer  defendant  did  not  acquire  any 
better  title  to  the  property  than  his  vendor 
had.  It  is  not  a  case  where  an  Innocent 
purchaser  can  defend  himself  under  that 
plea.  If  it  were,  he  would  be  liable  to  no 
damages  at  all,  and  no  recovery  could  be 
had.  On  the  contrary,  it  is  a  case  to  which 
the  doctrine  of  caveat  emptor  applies,  and 
hence  the  right  of  recovery  in  plaintiff." 

I  would  not  be  candid  if  I  did  not  say 
that  the  court  lays  much  stress  on  the  fatt 
that  the  original  trespass  was  willful,  and 
suggests  that  the  rule  might  be  different  if 
it  were  not  for  this  fact,  but.  In  dealing 
with  one  who  buys  in  good  faith,  I  cannot 
see  how  the  undisclosed  motive  of  his  vendor 
can  affect  him.  In  Wright  v.  Skinner,  34 
Fla.  464,  16  South.  338,  the  Supreme  Court 
of  Florida  says:  "If  the  defendants  are  in- 
nocent vendees,  without  notice,  of  a  willful 
trespasser,  then  the  measure  of  damage 
against  them  would  be  the  value  of  the  logs 
at  the  time  and  place  of  their  purchase 
thereof  from  such  willful  trespasser."  In 
Nesbitt  V.  L.  Co.,  21  Minn.  491,  the  trees 
were  cut  on  the  land  of  the  plaintiff  withoul 
his  permission,  and  sold  to  the  defendant 
The  trees  were  worth  $2.50  per  M  on  the 
land,  and  $6  per  M  when  sold  to  the  de- 
fendant at  Anoka.  It  was  held  that  the 
plaintiff  could  recover  $6  per  M;  the  court 
saying:  "That  plaintiff  did  not  lose  his 
property  in  the  logs  by  the  wrongful  remov- 
al of  them  is  admitted.  He  was  as  much 
the  owner  of  them  at  Anoka,  where  they 
were  converted,  as  on  his  land,  where  they 
were  wrongfully  taken  from  him.  This  be- 
ing so,  his  right  to  recover  the  logs  them- 
selves, or  their  value  at  the  time  and  place 
of  conversion,  would  seem  to  follow  of 
course."  The  same  principle  Is  laid  down  In 
Tuttie  v.  White,  46  Mich.  487.  9  N.  W.  528, 
41  Am.  Rep.  175. 

For  the  reasons  presented,  and  upon  au- 
thority, I  think  the  Judgment  should  be 
affirmed. 

WALKERy  J.,  concurs  In  this  opinion. 


(166  N.  C.  286) 

OROGAN  et  al.  t.  ASHE  et  aL 

^Supreme  Court  of  North  Carolina.     Oct  18» 

1911.) 

1.  W11.LS    (I    766*)— I^gacies—Ademptiow. 

Where  testatrix  bequeathed  one-third  of 
$10,000  to  6.  for  life,  and,  after  her  death,  to 
her  daughters,  who  should  then  be  alive,  or,  if 
any  were  dead  leaving  issue,  to -her  issue,  the 
children  taking  the  share  of  the  parent,  a  gift 
by  testatrix  to  G.,  during  her  lifetime  of 
$2,500,  to  aid  in  constructing  a  home  for  Q^ 
did  noO  adeem  the  legacy  pro  tanto,  in  the  ah* 
sence  of  proof  that  it  was  so  intended. 

[E2d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1981-1985;    Dec.  Dig.  |  766.*] 

2.  Wills  (§   766*)— Legacies  —  Ademption— 
Tbansfeb  of  Property. 

A  prior  legacy  may  be  adeemed  by  a  pay- 
ment or  transfer  of  property  to  the  legatee, 
made  for  that  purpose  by  testator  during  his 
life,  but  whether  he  intended  to  so  satisfy  the 
legacy  is  a  question  of  intention. 

r£>d.  Note.— For  other  cases,  see  Wills,  Cent, 
Dig.  §§  1981-1985;   Dec  Dig.  i  766.*} 

3.  Wills   (§   770*)— Legacies  —  Ademption— 
Intention— Evidence. 

Parol  evidence  is  admissible  to  establish 
testator's  intention  to  adeem  a  legacy  by  pay- 
ment or  transfer  of  property  to  the  legatee  u 
testator's  lifetime. 

[Eii.  Note.— For  other  cases,  see  Wills,  Cent, 
Dig.  §  1992 ;    Dec.  Dig.  {  770.*] 

4l  Wills    (§    766*)— Legacies— ADEMtPnoN— 
Gift  to  legatee. 

Where  a  bequest  is  made  by  one  standing 
in  loco  parentis  to  the  beneficiary,  and  subse- 
quent thereto  payments  are  made  by  the  testa- 
tor to  the  beneficiary  equal  to  or  less  than  the 
legacy,  such  payments  are  prima  facie  a  com- 
plete satisfaction  or  a  satisfaction  pro  tanto; 
but,  if  the  testator  does  not  stand  inr  loco  par- 
entis, the  payment  does  not  prima  facie  have 
any  relation  to  the  prior  legacy. 

[Ed,  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  $  766.*] 

6.  Wills  (|  .  770*)—Legacies— Ademption— 
Bvidencb-^Declarations  of  Testatrix. 
Where  testatrix  bequeathed  to  G.  $1,000 
to  "make  her  home  comfortable  according  to 
her  wishes,"  and  testatrix  borrowed  $1,000 
from  a  bank  and  paid  it  to  G.  during  testa- 
trix's life,  evidence  of  her  declarations  when 
borrowing  the  money  that  G.  and  her  husband 
were 'relatives  to  whom  she  expected  to  leave  a 
bequest  in  her  will,  but,  as  they  needed  the 
money,  testatrix  would  be  glad  if  the  bank 
from  which  it  was  obtained  would  loan  it  to 
them  with  testatrix  as  surety,  which  note,  if 
not  paid  before  testatrix's  death,  would  be 
taken  care  of  by  the  bequest  intended  for  them^ 
was  admissible  as  showing  testatrix's  intention 
to  satisfy  the  legacy. 

[£)d.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  i  770.*} 

6.  Wills   (|    767*)— Lbgagibs— AnEicPTioif— 
Specific  and  General  Legacies. 

A  specific  legacy  is  held  to  be  adeemed 
when  the  testator  has  collected  the  debt,  if  the 
lega<sr  consisted   of  specific  notes,  or   has  dis- 

Bosed  of  the  devised  chattels  or  stocks  in  his 
fetime,  whatever  may  have  been  his  purpose 
in  doing  so,  but,  when  a  general  legacy  is  given 
of  a  sum  of  money  without  reference  to  any 
special  fund  set  apart  to  pay  it,  the  intention 
of  the  testator  is  of  the  essence  of  ademption. 

[Eld.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §  1986 ;   Dec.  Dig.  |  767.*] 
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7.  WTLLB    a    76C*)— LKOAOIB*— ADBfPTION. 

Where  testatnx  bequeathed  a  legaipy  of 
$1,000  to  Q.  for  the  purpose  of  making  her  a 
comfortable  home,  aira  she  testified  that  the 
proceeds  of  a  $1,000  note  were  received  by  her 
from  testatrix  durinc  her  lifetime,  and  which 
her  estate  was  compelled  to  pay  for  the  specific 
purpose  of  assisting  G.  in  building  her  home, 
there  was  an  ademption  of  the  legacy  as  a  mat- 
ter of  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  766.*] 

8.  Executors  and  Adminibtbatobs  (8  315*) 
—  Distribution  or  EJstate  —  Order  op 
Court— Preservation  of  Property. 

Where  testatrix  bequeathed  a  pecuniary 
legacy  to  G.  for  her  life,  and,  after  her  death, 
to  her  daughters  who  should  then  be  alive,  or, 
if  anv  were  dead  leaving  issue,  to  such  issue, 
the  children  taking  the  share  of  the  parent,  the 
court  on  distribution  should  make  such  orders 
and  decrees  ss  were  necessarv  for  the  preser- 
vation of  the  principal  of  the  fund  and  the  pay- 
ment of  the  income  only  to  the  legatee  during 
her  life. 

[Ed.  Note.— For  other  cases,  see  fiSxecutors 
and  Administrators,  Dec.  Dig.  |  315.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Whedbee,  Judge. 

Action  by  Mary  Li.  Grogan  and  others 
against  S.  A.  Ashe  and  others,  as  executors 
of  Henrietta  Martin,  to  recover  two  lega- 
cies, one  for  $3,333.33  and  one  for  $1,000,  de- 
vised by  defendants*  testatrix  to  plaintiffs. 
From  a  judgment  for  plaintiffs  as  to  the  first 
legacy  and  for  defendants  as  to  the  second, 
both  parties  appeal.  Affirmed  on  both  ap- 
peals. 

At  the  conclusion  of  the  testimony,  it  was 
agreed  by  the  parties  that  his  honor,  acting 
for  and  instead  of  the  Jury,  should  answer 
the  issues  made  by  the  pleadings,  and  that 
bis  answers  should  have  the  force  and  effect 
as  if  they  were  answered  by  the  Jury  and  no 
more,  and  should  be  subject  to  like  objec- 
tion, etc.  His  honor,  after  bearing  the  evi- 
dence, rendered  his  Judgment,  to  which  both 
parties  excepted  and  appealed. 

Aycock  &  Winston,  for  plaintiffs.  B.  H. 
Battle  &  Son,  for  defendants. 


Defendants'  Appeal. 

BROWN,  J.  [11  It  is  admitted  that  in  the 
second  codicil  of  her  will  the  testatrix  devised 
one-third  of  $10,000  to  **Mary  Perkins  Grogan 
for  her  life  and  after  her  death  to  her  daugh- 
ters who  shall  then  be  alive  or  if  any  be  dead 
leaving  Issue,  to  her  issue,  the  children  taking 
the  share  of  the  parent"  It  Is  admitted  that 
the  legacy  has  not  been  paid  to  the  plaintiffls, 
Mrs.  Grogan  and  her  daughters.  The  defend- 
ants, the  executors,  aver  that  at  the  time  of 
the  death  of  the  testatrix  she,  said  testatrix, 
had  outstanding  against  her  a  note  for  $2,500 
made  to  the  People's  National  Bank  of  Wins- 
ton, N.  C,  the  proceeds  of  which  note  were  ob- 
tained for  the  use  of  the  plaintiff  Mary,  and 


for  the  benefit  of  her  separate  estate,  and  with 
the  consent  of  her  said  husband,  and  that 
since  the  death  of  said  testatrix  said  note  h&k 
been  paid  by  defendants  at  the  suit  of  said 
bank,  and  defendants  say  that  it  was  the 
intention  of  said  testatrix  that  said  note 
should  be  paid  out  of  the  legacy  made  in 
said  codicil.  The  plaintiffs  deny  that  said 
legacy  was  satisfied  in  the  testatrix's  life- 
time or  any  part  thereof,  but  aver  that  said 
$2,500  was  a  gift  made  to  the  plaintiff  Mary 
P.  Grogan  to  aid  her  in  building  a  home 
while  her  aunt,  the  testatrix,  was  on  a  visit 
to  her  at  Winston.  The  only  evidence  in- 
troduced was  by  the  defendants.  They 
proved  by  S.  A.  Ashe  the  payment  of  the 
$2,500  note  out  of  the  funds  of  the  estate, 
and  introduced  the  deposition  of  Mrs.  Mary 
P.  Grogan.  The  substance  of  her  testimony 
is  to  the  effect  that  the  $2,500  was  a  gift, 
and  80  Intended  by  the  testatrix.  Upon  this 
evidence  his  honor  adjudged  that  the  legacy 
had  not  been  adeemed. 

[2,  3]  A  prior  legacy  may  be  adeemed  or 
satisfied  by  a  payment  or  transfer  of  prop- 
erty to  the  legatee  made  for  that  purpose 
by  the  testator  during  his  lifetime.  Gardner 
on  Wills,  567.  But  whether  the  testator  in- 
tended to  satisfy  a  legacy  during  life  by  a 
subsequent  gift  made  to  the  legatee  is  large- 
ly a  question  of  intention.  And  parol  evi- 
dence may  be  received  to  establish  the  plea. 
1  Roper,  409;  2  Redfield.  539;  Hopwood  v. 
Hopwood,  7  House  Lords,  p.  741.  In  this 
case  there  is  no  evidence  whatever  that  the 
$2,500  was  intended  as  a  satisfaction  pro 
tanto  of  the  legacy  that  had  already  been 
given  in  the  will.  The  gift  was  to  Mrs.  Gro- 
gan, while  the  legacy  was  to  her  for  life 
only  and  then  to  her  daughters.  There  is 
ixo  evidence  of  any  declaration  of  the  testa- 
trix that  she  so  intended  the  gift,  nor  are  the 
defendants  helped  by  any  rule  of  presumption. 
The  testatrix  did  not  stand  In  loco  parentis 
to  Mrs.  Grogan,  and  consequently  no  pre- 
sumption of  ademption  arises. 

[4]  It  has  been  held  that  where  a  bequest 
is  made  by  one  standing  in  loco  parentis  to 
the  beneficiary,  and  subsequent  thereto  pay- 
ments are  made  by  the  testator  to  the  bene- 
ficiary equal  to  or  less  than  the  legacy,  such 
pajrments  are  prima  facie  a  complete  satis- 
faction, or  a  satisfaction  pro  tanto.  But,  If 
the  testator  does  not  stand  in  loco  parentis, 
such  payment  does  not,  prima  fade,  have 
any  relation  to  the  prior  legacy.  Gardner 
says  that,  although  criticised,  this  doctrine 
has  never  been  denied  either  in  English  or 
American  Jurisprudence.    Wills,  p.  569. 

We  are  of  opinion  that  there  is  no 
evidence  that  the  testatrix  intended  the 
$2,500  as  a  pro  tanto  satisfaction  of  the  lega- 
cy theretofore  devised  in  the  second  codicil 
of  her  will  to  Mrs.  Grogan  and  her  daugh- 
ters. 
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The  ju<lgment  on  defendants*  appeal  is 
affirmed. 

Plaintiffs*  Appeal. 

BROWN,  J.  In  item  8  of  her  will  the  tes- 
tatrix devised  |1,000  to  Mary  Perkins  Gro- 
gan  for  the  purpose  of  "making  her  home 
comfortable  according  to  her  wishes."  This 
legacy  has  not  been  paid,  and  defendants 
aver  that  it  has  been  satisfied  in  following 
manner,  to  wit:  That  shortly  before  her 
death  testatrix  borrowed  from  the  Mechan- 
ics Savings  Bank,  of  Raleigh,  N.  C,  for  the 
benefit  of  the  plaintiff  Mary  Perkins  Qro- 
gan,  $1,000,  and  made  her  note  therefor, 
along  with  plaintiff,  said  Mary  Qrogan,  and 
her  husband,  J.  S.  Grogan,  and  with  his 
written  consent,  signified  by  his  joining  in 
said  note,  and  that  the  said  $1,000  was  re- 
ceived by  the  husband  of  said  Mary  P.  Gro- 
gan as  her  agent  and  for  her  use  and  for  the 
benefit  of  her  separate  estate,  to  wit,  for 
the  improvement  of  her  home  in  Winston, 
and  that  it  was  the  intention  of  said  testa- 
trix at  the  time  of  the  transaction  in  procur- 
ing said  money  for  Mrs.  Grogan  that  the 
note  given  for  the  same  should  be  paid  out 
of  the  legacy  to  said  Mary  Perkins  Grogan; 
that  said  note  has  been  paid  by  defendants, 
and  that  such  payment  should  be  taken  as 
a  payment  of  the  legacy.  The  plaintiffs 
reply,  and  admit  that  the  testatrix  borrowed 
the  $1,000  as  alleged  by  defendants,  and  that 
she  paid  it  over  to  Mrs.  Grogan,  but  they 
aver  it  was  not  intended  by  Mrs.  Martin  as 
an  ademption  and  satisfaction  of  the  thou- 
sand dollar  legacy,  and  they  further  aver 
that  Mrs.  Grogan  and  her  husband  signed 
the  note  as  sureties  for  the  testatrix. 

[5]  The  following  evidence  was  introduced 
by  defendants.  Walter  Durham  testifies  as 
follows:  *'I  am  cashier  in  a  bank  in  Raleigh. 
I  knew  Mrs.  Martin,  the  deceased.'*  The 
$1,000  note  is  shown  to  witness,  who  states 
further:  "Mrs.  Martin  applied  for  a  loan, 
and  said  Mr.  and  Mrs.  Grogan  were  engaged 
in  building,  and  needed  some  money  to  com- 
plete the  building,  that  they  had  applied  to 
her  for  this  money,  and  she  did  not  have 
any  money  on  hand.  As  they  were  relatives, 
she  expected  to  leave  them  a  bequest  in  her 
will,  but,  as  it  appeared  that  they  needed 
the  money  at  this  time,  she  would  be  glad 
for  the  bank  to  make  a  loan  of  $1,000  on 
the  note  of  Mr.  and  Mrs.  Grogan,  with  her- 
self as  surety,  which  note,  if  not  paid  before 
her  death,  would  be  taken  care  of  by  the  be- 
quest she  intended  making  them.'*  The 
court  admitted  this  evidence,  and  plaintiffs 
excepted.  Mrs.  Grogan  admitted  receiving 
this  $1,000,  but  testified  that  it  was  given  to 
her  as  a  gift,  that  the  testatrix  signed  the 
note  as  principal,  that  she  and  her  husband 
signed  it  as  sureties,  and  that  the  money  was 
given  to  her  to  aid  in  the  building  of  her 
home.  Neither  she  nor  her  husband  paid  the 
note.    We  are  of  opinion  that  the  testimony 


was  competent  and  properly  adhiitted  as  the 
declarations  of  the  testatrix  characterizing 
her  act  at  the  time,  and  manifesting  her 
intention  to  satisfy  the  legacy  already  de- 
vised in  her  will.  Taking  the  testimony 
of  Durham  as  a  true  statement  of  the  fact, 
which  his  honor  sitting  by  consent  as  a 
trier  of  the  facts  as  well  as  of  the  law  did» 
it  makes  out  a  clear  case  of  the  ademption  of 
the  $1,000  general  legacy  to  the  plaintiff 
Mrs.  Grogan. 

[6]  There  is  quite  a  difference  betweoi  the 
ademption  of  a  specific  and  a  general  legacy 
depending  upon  very  different  principles. 
A  specific  legacy  is  held  to  be  adeemed  when 
the  testator  has  collected  the  debt  (if  the 
legacy  consisted  of  specific  notes)  or  has  dis- 
posed of  the  devised  chattels  or  stocks  in  his 
lifetime,  whatever  may  have  been  his  pur- 
pose in  so  doing.  But  when  a  general  leg- 
acy is  given  of  a  sum  of  money,  without 
regard  to  any  especial  fund  set  apart  to 
pay  it,  the  intention  of  the  testator  is  of  the 
very  essence  of  ademption.  Shaw,  G.  J.,  in 
Richards  v.  Humphreys,  15  Pick.  (Mass.)  136, 
says:  "The  testator  during  his  life  has  the 
absolute  power  of  disposition  or  revocation. 
If  he  pay  a  legacy  in  express  terms  during 
his  lifetime,  although  the  term  'payment' 
•satisfaction,'  'release'  or  'discharge' 'be  used, 
it  is  manifest  that  it  will  operate  by  way  of 
ademption,  and  can  operate  in  no  other  way, 
inasmuch  as  a  legacy  during  the  life  of  the 
testator  creates  no  obligation  upon  the  testa- 
tor or  Interest  in  the  legatee,  which  can  be  the 
subject  of  payment,  release,  or  satisfaction. 
If  therefore  a  testator,  after  having  made 
his  will,  containing  a  general  bequest  to  a 
child  or  stranger,  makes  an  advance,  or  does 
other  acts  which  can  be  shown  by  express 
proof  or  reasonable  presumption  to  have 
been  intended  by  the  testator  as  a  satisfac- 
tion, discharge,  or  substitute  for  the  legacy 
given,  it  shall  be  deemed  in  law  to  be  an 
ademption  of  the  legacy." 

As  we  have  shown  in  the  opinion  upon 
defendants'  appeal  in  this  case,  all  of  the 
circumstances  surrounding  the  case  are  to 
be  considered,  and  parol  evidence  is  admis- 
sible to  aid  in  arriving  at  the  testator's  in- 
tention in  making  the  gift  or  advancement. 
Carmlchael  v.  Lathrop,  108  Mich.  473,  05 
N.  W.  360,  82  L.  R.  A.  232;  In  re  Younger- 
man's  Estate,  136  Iowa,  488,  114  N.  W.  7. 
While  declarations  of  the  testator,  made 
generally  and  at  any  time  and  place,  are 
not  generally  admissible,  these  declarations 
of  Mrs.  Martin  were  made  at  the  time  she 
procured  and  advanced  the  money  for  Mrs. 
Grogan,  and  as  such  they  are  htid  to  be 
competent  as  against  the  legatee  because 
they  characterize  at  the  time  the  act  of  the 
testatrix,  and  are  unmistakable  evidence  of 
her  purpose  and  intention  to  give  the  thou- 
sand dollars  in  satisfaction  of  the  legacy. 
14  Ency.  of  Evidence,  p.  486,  and  cases  dted; 
Richards  v.  Humphreys,  supra;  8  Elliott 
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Ev.  §  2087.  These  declarations  made  at  the 
time  of  the  advancement  are  not  the  only  evi- 
dence of  the  purpose  and  intent  of  the  testa- 
trix. They  are  corroborated  by  the  similarity 
in  amount  as  well  as  purpose  between  the  gift 
and  the  legacy  as  expressed  in  the  will. 
This  evidence,  taken  together,  amply  josti- 
fies  the  final  judgment  of  the  judge  that 
••Mary  P.  Grogan  is  not  entitled  to  recover 
the  one  thousand  dollars  given  to  her  in 
item  eight  of  the  will  of  Mrs.  Henrietta  P. 
Martin." 

[7]  But  assuming  that  the  declarations  of 
the  testatrix  are  incompetent,  and  exclud- 
ing them  entirely  from  consideration,  as 
matter  of  law  upon  the  admitted  facts,  the 
thousand  dollar  legacy  has  been  satisfied, 
and  Mrs.  Grogan,  upon  her  own  testimony, 
is  not  entitled  to  recover  it  It  is  expressly 
declared  in  the  will  that  this  legacy  is  given 
to  the  legatee  for  the  purpose  of  making 
her  a  comfortable  home.  Mrs.  Grogan  testi- 
fies that  this  thousand  dollars  (given  to  her 
by  the  testatrix  long  after  the  execution 
of  the  will)  was  giv,en  for  the  specific  pur- 
pose of  assisting  her  in  building  her  home. 
Ademption,  as  a  mode  of  payment  or  sat- 
isfaction of  a  legacy,  is  sometimes  decreed 
as  matter  of  law  upon  admitted  facts.  Thus 
it  is  very  generally  held  that  where  a  testa- 
tor is  given  a  legacy  for  a  particular  purpose, 
and  afterwards  gives  the  legatee  the  same 
sum  for  the  same  purpose,  this  is  of  itself  an 
ademption  of  the  legacy;  nothing  else  ap- 
pearing. Monck  V.  Monck,  1  Ball  &  B.  298; 
Wigram  on  Wills,  p.  360;  1  Underbill  on 
Wills.  §§  440-449;  2  Williams  on  Ex*rs,  pp. 
651-657.  **Wh€re  the  legacy  is  given  for  a  spe- 
cial purpose,  the  accomplishment  thereof  by 
the  testator  is  also  an  ademption,  and  in  this 
connection  the  rule  of  ejusdem  generis  is 
often  applied."  1  Am.  &  Eng.  p.  619,  and 
cases  cited;  Taylor  v.  Tolen,  38  N.  J.  Bq.  97; 
Pym  V.  Lockyer,  5  My.  &  Cr.  29. 

It  was  held  by  Lord  Chancellor  Eldon 
in  a  leading  case  that  where  a  father,  after 
bequeathing  property  to  a  child,  gives  him 
in  the  father's  lifetime  a  portion  of  the  same 
property,  a  total  satisfaction  of  the  legacy 
takes  place,  though  the  amount  of  the  por- 
tion given  is  less  than  the  legacy.  Ex  parte 
Pye,  18  Ves.  152.  Mr.  Underbill  says  this 
rule  of  a  total  satisfaction  by  payment  of 
only  a  part  never  found  favor  in  this  coun- 
try, and  has  been  repudiated  in  England. 
1  Underbill,  i  440. 

But  courts  and  text-writers  all  agree  that, 
where  the  gift  and  the  legacy  are  ejusdem 
generis,  the  sum  given  and  the  purpose 
named  being  practically  and  substantially 
identical,  in  both  gift  and  legacy  as  in  this 
case,  the  legacy  is  adeemed  and  satisfied 
by  the  subsequent  gift 

The  judgment  of  the  superior  court  upon 
plaintiffs'  appeal  is  affirmed. 


Additional  Opinion. 

PE}R  CURIAM.  [8]  The  judgment  of  the 
superior  court  directs  that  the  legacy  of  $3,- 
333.33  be  paid  to  Mrs.  Mary  P.  Grogan  to  be 
held  by  her  for  her  life,  and,  after  her  death, 
to  her  daughters  who  shall  then  be  living, 
etc.,  according  to  the  terms  of  the  will. 

When  the  opinion  is  certified  down,  the 
superior  court  will  make  such  orders  and 
decrees  as  are  necessary  for  the  preservation 
of  the  principal  of  the  fund  and  the  payment 
of  the  interest  to  Mrs.  Grogan  during  her 
Ufe. 


(1S6  N.  C.  288) 

McKESLLAR  et  al.  v.  McKAY  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  18, 

1911.) 

1.  Evidence  (J  178*)— Secondabt  Evidence 
— Destbtjotion  of  Records. 

In  partition,  where  defendants  claim^ 
under  a  special  administration  sale  and  deed, 
the  records  as  to  which  had  been  destroyed  by 
fire,  it  was  opezr  to  plaintiffs,  in  attacking  the 
defendants'  deeds,  to  offer  parol  evidence  of 
the  contents  of  the  destroyed  records. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  tHg.  S§  580-694;    Dec  Dig.  {  178.*] 

2.  Judgment  (§  485*)— Collateral  Attack 
—Judgment  void  on  Its  Face. 

A  proceeding  absolutely  yoid  on  its  face 
may  be  attacked  collaterally. 

[Ekl.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  919 ;    Dec  Dig.  S  485.*] 

3.  Courts  (|  36*)--Bvidbnce  (§  82*)— Pre- 
sumptions—Judicial  Proceedings. 

Every  presumption  is  in  favor  of  the  ju- 
risdiction of  a  court,  and  the  regularity  olT  a 
special  proceeding  therein  for  the  sale  of  land. 

[Bid.  Note. — ^For  other  cases,  see  Courts, 
Cent.  Dig.  ${  140-146 ;  Dec  Dig.  5  35  ;♦  B?vi- 
dence,  Cent.  Dig.  {  104;  Dec.  Dig.  {  82.*] 

4.  Dismissal  and  Nonsuit  (§  48*)— Dismiss- 
al Before  Plaintiff  Rests— Statutory 
Provisions. 

Under  the  express  provision  of  Revisal 
1905,  $  539,  the  granting  of  a  motion  to  dis- 
miss before  plaintiff  has  rested  his  case  is 
error. 

[EXl.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  |  96;  Dec  Dig.  { 
48.*J 

Appeal  from  Superior  Court,  Cumberland 
County;    Cooke,  Judge. 

Partition  suit  by  Peter  McKellar  and  oth- 
ers against  Malcolm  McKay  and  wife,  J.  H. 
Alexander,  and  the  Buckthorn  Lodge  Asso- 
ciation. Dismissal  as  against  Alexander, 
and  the  Association  and  plaintiffs  appeal. 
New  triaL 

Q.  E.  Nimocks  and  Sinclair  ft  Dye,  for 
plaintiffs.  Rose  ft  Rose,  J.  G.  Shaw,  J.  A. 
Murchison,  and  E^lng  ft  Kimball,  for  defend- 
ants. 

BROWN,  J.  This  proceeding  for  partition 
of  the  land  described  in  the  pleadings  was 
commenced  in  1882,  and  appears  never  to 
have  been  brought  to  a  final  conclusion.    It 
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appears  that  on  May  7,  1910,  a  new  and 
amended  petition  for  partition  was  filed,  and 
other  defendants,  to  wit,  J.  H.  Alexander 
and  the  Buckthorn  Ix>dge  Association,  made 
parties  defendant  The  latter  answered, 
claiming  sole  seisin  of  the  land  under  a  deed 
from  J.  H.  Alexander,  which  the  plaintiffs 
aver  in  their  petition  is  null  and  void. 

On  the  trial,  for  the  purpose  of  attacking 
them,  plaintiffs  introduced  the  three  deeds 
under  which  the  Lodge  Association  claims — 
A.  M.  McKay,  administrator  of  Henrietta 
McKellar  to  Annabella  McKay;  W.  T.  Mc- 
Kay and  wife  to  J.  H.  Alexander;  and  deed 
from  the  latter  to  the  Lodge  Association. 
Plaintiffs  then  introduced  the  clerk  of  the 
court,  who  testified  as  to  loss  of  original 
petition  in  this  proceeding,  and  J.  A.  How- 
ard, who  testified  as  to  condition  of  the  land. 
The  record  referring  to  Howard's  evidence 
and  subsequent  proceedings  contains  the  fol- 
lowing: **To  all  of  the  foregoing  evidence 
given  by  the  witness  Howard  the  defendants 
in  apt  time  objected.  Objections  overruled, 
and  defendants  excepted.  Q.  Who  sold  the 
property,  Mr.  Howard?  Objections  by  the 
defendants;  sustained,  and  plaintiffs  except. 
At  this  juncture  the  plaintiffs  moved  to 
amend  their  complaint  To  this  the  defend- 
ants, and  each  of  them,  objected,  and  each 
moved  the  court  to  dismiss  the  action.  The 
court  overruled  the  motion  by  plaintiffs,  so 
far  as  J.  H.  Alexander  and  the  Buckthorn 
Lodge  were  concerned,  to  amend,  and  like- 
wise the  motion  of  the  defendants,  Malcolm 
McN.  McKay  and  wife,  V.  C.  McKay,  and 
sustained  the  motion  of  J.  H.  Alexander  and 
Buckthorn  Lodge  Association.  The  plain- 
tiffs excepted.  Judgment,  and  plaintiffs 
again  excepted  and  appealed  in  open  court 
to  the  Supreme  Court" 

The  error  assigned  is  that  his  honor  prema- 
turely dismissed  the  action  as  to  the  prin- 
cipal defendants  before  plaintiffs  had  rested 
their  case. 

[1,  2]  In  doing  so  we  are  of  opinion  the 
learned  and  careful  judge  inadvertently  err- 
ed. The  principal  defendant  is  the  Lodge 
Association,  which  claims  to  be  sole  seised 
in  fee  of  the  land  under  an  administration 
sale  made  in  Harnett  county  in  1880.  This 
sale  and  the  deed  made  in  pursuance  of  it 
are  open  to  attack.  It  is  true  his  honor 
refused  to  allow  an  amendment  to  the  peti- 
tion, asked  presumably  for  the  purpose  of 
setting  up  facts  upon  which  to  ask  equita- 
ble relief.  But  it  was  still  open  to  plaintiffs 
to  offer  parol  evidence,  if  they  could,  of 
the  contents  of  the  records  in  Harnett  coun- 
ty destroyed  by  fire,  with  a  view  to  show 
that  the  special  proceeding  by  the  adminis- 
trator to  sell  the  land  was  void  on  its  face. 
It  is  well  settled  that  a  proceeding  abso- 
lutely void  on  its  face  may  be  attacked  col- 
t'aterally.     Harrison  v.  Hargrove,  109  N.  C. 


346,  13  S.  E.  939.  Perhaps  plaintiff  may 
have  had  other  evidence  to  offer. 

[3]  It  is  true  that  every  presumption  is  in 
favor  of  the  jurisdiction  of  the  Harnett 
court,  and  also  of  the  regularity  of  the  spe- 
cial proceeding  to  sell  the  land,  and  it  may 
be  the  plaintiffs  could  offer  no  competent 
evidence  to  rebut  and  overturn  such  pre- 
sumption; but  they  were  cut  off  from  the 
opportunity.  We  have  no  means  of  knowing 
what  they  could  have  offered  in  evidence. 

[4]  When  plaintiff  rested,  it  was  the  de- 
fendant's privilege  to  move  to  nonsuit  and 
not  before.  The  language  of  the  statute  is 
specific:  "When  on  trial  of  an  issue  of  fact 
in  a  civil  action,  or  special  proceeding,  the 
plaintiff  shall  have  produced  his  evidence 
and  rested  his  case  the  defendant  may  move 
to  dismiss  the  action,  or  for  judgment  as  In 
case  of  nonsuit"    Revisal,  |  539. 

New  triaL 

066  N.  C.  188) 
BERGER  T.  SMITH  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  18^ 

1911.) 

1.  Municipal  Corporations  (§§625,  626*)— 
Police  Power— Ordinancis— Reasonable- 
ness. 

A  city  ordinance  prohibiting  the  construc- 
tion and  operation  of  mills  within  certain 
boundaries,  in  order  to  constitute  a  valid  exer- 
cise of  the  city's  police  power,  must  not  only 
be  reasonable,  but  must  apply  impartially  and 
fairly  to  all  concerned. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |S   (525,  62t5.*] 

2.  NniSANOS  (S  34*)— Injunction— Question 
FOB  Jury. 

While  defendants  were  constructing  a  saw- 
mill and  gin  at  the  edge  of  the  town  of  P.« 
an  ordinance  was  passed  prohibiting  the  erec- 
tion of  any  steam  mill  within  certain  bound- 
aries, including  the  location  of  defendants'  milL 
On  the  block  on  which  the  mill  was  being  erect- 
ed there  were  only  four  residences  and  three 
stores,  all  on  the  east  side  of  the  block,  while 
the  mill  was  on  the  west  side,  which  until 
then  had  been  used  for  farming  purposes.  In 
a  suit  to  restrain  defendants'  construction  and 
operation  of  the  mill,  they  answered  that  the 
ordinance  was  unreasonable,  and  that  plaintiff, 
who  oper&ted  a  rival  plant  in  the  heart  of  the 
town,  had  procured  it  to  be  passed  to  prevent 
defendants'  competition.  Held  that,  since  the 
construction  and  operation  of  such  a  mill  ^as 
not  a  nuisance  per  se,  though  its  location  might 
make  it  a  nuisance,  it  was  error  to  grant  a 
perpetual  injunction  without  submitting  the 
disputed  facts  to  a  jury,  and  on  Che  issues 
found  then  determine  the  reasonableness  of  the 
ordinance. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Dec.  Dig.  §  34.*] 

Appeal  from  Superior  Court,  Johnston 
County;    Whedbee,  Judge. 

Suit  by  N.  B.  Berger  against  R.  H.  Smith 
and  another  for  a  perpetual  injunction  to  re- 
strain the  construction  of  a  mill.  Decree  for 
complainant,  and  defendants  appeal.  Mod- 
ified. 
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Langston  &  Allen,  for  appellants.  Aycock 
ft  Winston  and  M.  T.  Dickinson,  for  appellee. 

CLARK,  O.  J.  On  January  18,  1011,  the 
commissioners  of  the  town  of  Pikeville  pass- 
ed an  ordinance  prohibiting  the  erection  or 
operation  of  any  sawmill  or  other  steam  mill 
within  certain  boundaries  ^^thln  said  town, 
which  are  set  out  in  the  ordinance.  Prior 
to  the  adoption  of  said  ordinance  the  de- 
fendants had  l)egun  the  erection  of  a  saw- 
mill and  gin  within  said  territory.  Upon  the 
block  on  which  the  mill  was  being  erected 
there  were  only  four  residences  and  three 
stores,  all  on  the  east  side  of  said  block;  the 
mill  being  on  the  west  side,  which  till  then 
had  been  used  for  farming  purposes.  The 
town  of  Pikeville  is  a  village  of  310  inhab- 
itants. The  defendant  alleges  that  the  plain- 
tiff, Berger,  owns  a  third  interest  in  a  rival 
plant  of  similar  character  which  was  being 
operated  nearer  the  heart  of  the  village. 
The  defendants  continued  the  erection  of 
their  plant  until  they  were  enjoined  in  this 
proceeding. 

[1]  "An  ordinance  must  not  be  oppressive 
or  discriminating,  but  must  be  reasonable 
and  lawful."  2  Dill.  Mun.  Corp.  (5th  Ed.) 
§  589;  2  Abb.  Mun.  Corp.  §  545.  When  an 
ordinance  is  "within  the  grant  of  power  to 
the  municipality,  the  presumption  is  that  it 
is  reasonable,  unless  its  unreasonable  char- 
acter appears  upon  its  face.  But  the  courts 
will  declare  an  ordinance  to  be  void,  because 
unreasonable,  upon  a  state  of  facts  being 
shown  which  makes  it  unreasonable.'*  Id. 
S  591,  and  cases  there  cited.  It  is  further 
said  that  "an  ordinance  must  be  impartial, 
fair,  and  general.  It  would  be  unreasonable 
and  unjust  to  make,  under  the  same  circum- 
stances, an  act  done  by  one  person  penal 
and  done  by  another  not  so.  Ordinances 
which  have  this  effect  cannot  be  sustained. 
Special  and  unwarranted  discrimination,  or 
unjust  or  oppressive  interference  in  particu- 
lar cases,  is  not  to  be  allowed."    Id.  593. 

[2]  Upon  the  allegations  in  the  answer,  if 
found  to  be  true,  the  defendant  was  forbid- 
den by  this  ordinance  to  erect  and  operate 
his  steam  mill  in  the  edge  of  town,  while 
the  rival  plant  in  which  the  plaintiff  is  In- 
terested is  being  operated  much  nearer  the 
heart  of  town  without  restriction.  The  an- 
swer further  allies  that  this  ordinance  was 
procured  to  be  passed  by  the  influence  of 
the  plaintiff.  While  the  courts  cannot  in- 
quire into  the  motives  in  passing  an  ordi- 
nance, it  is  competent  to  inquire  into  allega- 
tions as  to  the  ordinance  being  oppressive  or 
discriminative.  Ordinances  in  regard  to  a 
subject  peculiarly  within  the  duties  of  the 
town  authorities,  such  as  the  regulation  of 
streets  and  the  llke^  are  usually  conclusive. 


But  when  an  ordinance  like  this  depends 
upon  the  power  to  declare  the  subject-matter 
a  nuisance,  it  is  a  subject  of  Judicial  review. 
In  some  cases  the  court  will  determine 
whether  the  subject-matter  is  a  nuisance  per 
se  as  a  matter  of  law  from  its  nature  or 
from  the  attendant  circumstances.  Here 
there  are  disputed  allegations  of  fact  as  to 
discrimination  and  whether  the  steam  plant 
is  in  fact  a  nuisance.  It  is  not  a  nuisance 
per  se,  though  its  location  may  make  it  such. 
In  such  case  the  disputed  facts  should  be 
submitted  to  a  Jury,  and  upon  the  issues 
found  the  court  will  determine  whether  as  a 
matter  of  law  the  ordinance  is  reasonable  or 
not  In  Small  t.  Edenton,  146  N.  C.  530,  00 
S.  B.  413,  20  L.  R.  A.  (N.  S.)  145,  it  is  said: 
"The  reasonableness  of  an  ordinance  is  for 
the  court;  the  Jury  only  being  called  in  to 
^nd  the  facts,  when  in  dispute" — citing  Abb. 
Mun.  Corp.  §  545;  Smith,  Mun.  Corp.  S  1133. 
In  that  case  it  is  said  that  the  issue  of  nui- 
sance in  many  cases  must  be  found  by  the 
Jury. 

We  are  of  opinion  that  the  disputed  issues 
of  fact  should  have  been  submitted  to  the 
Jury.  The  court  should  not  have  granted  a 
perpetual  injunction,  but  at  the  utmost 
should  have  granted  the  restraining  order  to 
the  hearing.  The  Judgment  below  is  thus 
modified.  The  plaintiff  will  pay  the  costs  of 
this  appeal. 

Modified. 

WALKER,  J.  I  concur  in  the  conclusion 
reached  by  the  court  in  this  case,  but  it 
must  not  be  understood  that,  in  doing  so,  I 
am  committed  to  the  doctrine  that  the  state, 
or  any  one  of  its  municipalities,  cannot,  in 
the  exercise  of  its  police  power,  enact  a  law 
or  pass  an  ordinance  forbidding  the  erection 
of  a  mill  within  limited  and  defined  terri- 
tory, and  declaring  the  same  to  be  a  nui- 
sance. There  are  many  reasons  which  can 
be  assigned  for  holding,  in  view  of  the  na- 
ture of  such  plants,  with  their  smoke,  noise, 
etc.,  that  the  right  to  legislate  by  statute  or 
ordinance  against  them  falls  within  the  gen- 
eral police  power.  But  any  ordinance  may 
be  declared  void,  if  in  itself,  or  because  of 
the  peculiar  facts  and  circumstances  which 
gave  rise  to  its  adoption,  or  with  reference 
to  which  it  must  be  enforced,  it  will  be  un- 
reasonable and  oppressive  in  its  operation. 
For  this  reason,  I  think  the  court  is  right 
in  modifying  the  order  and  requiring  that 
the  injunction  should  extend  only  to  the 
hearing,  so  that  the  facts  In  this  particular 
case  may  be  found  by  a  Jury,  when  we  can 
the  more  intelligently  pass  upon  the  validity 
of  the  ordinance  in  question. 

HOKB,  J^  concurs  in  this  opinion. 
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BIZZELIi  et  al.  t.  ROBERTS  et  aL 

(Sapreme  Court  of  North  Carolina.     Oct.  18, 

1911.) 

1.  MosTOAOEs  (I  401*)— Matxjbitt  of  Ds^ts. 
A  provision  of  a  mortgage  securing  a  debt 
payable  in  installments,  providing  that  the  en- 
tire debt  shall  mature  on  nonpayment  of  in- 
terest or  any  installment  as  it  becomes  due, 
is  yalid  and  enforceable,  in  absence  of  fraud 
or  unconscionable  advantage  in  executing  it. 

[Ed.  Note.— For  other  cases,  see  Mortgages,' 
Cent  Dig.  H  1160-1165 ;    Dec  Dig.  |  401.*] 

2.   MOBTGAQBB    (§    408*)— WAIVES    07    FOBFEI- 
TUBE. 

A  provision  of  a  mortgage  securing  a  debt 
payable  in  installments  that  the  entire  debt 
shall  mature  on  nonpajrment  of  interest  or  any 
installment  as  it  becomes  due  is  waived  by  the 
mortgagee  where  the  maturing  of  the  debt  is 
at  his  option  and  he  accepts  arrears  wkth  the 
intent  to  waive  the  forfeiture. 

[Ed.  Note.— For  other  cases,  see  MortgageSf 
Dec.  Dig.  §  408.*] 

3.  Pledges  (§  30*)— Notb— Enforcement. 

A  creditor,  who  takes  a  note  as  additional 
security  for  his  debt,  may  upon  its  maturity 
collect  it  according  to  its  terms,  whether  the 
principal  debt  is  due  or  not,  in  the  absence  of 
stipulations  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Dec. 
Dig.  §  30.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;   Peebles,  Judge. 

Action  by  George  D.  Blzzell  and  others 
against  J.  B.  Roberts  and  others.  From  a 
judgment  overruling  a  demurrer  to  the  com- 
plaint, defendants  appeal.    Affirmed. 

Lang8ton  &  Allen,  for  appellants.  W.  T. 
Dortch  and  M.  T.  Dickinson,  for  appellees. 

HOKE,  J.  It  appeared  In  the  complaint: 
That  on  the  3d  of  March,  1909,  defendants 
J.  B.  Roberts  and  Julia  Kate  Roberts  be- 
came indebted  to  plaintiff  in  the  aggregate 
sum  of  $2,750,  payable  by  installments  and 
evidenced  by  the  promissory  notes  of  said 
defendants  under  seal,  first,  for  $600,  pay- 
able 60  days  after  date;  second,  for  $500, 
payable  1  year  after  date;  third,  for  $500, 
payable  2  years  after  date ;  fourth,  for  $500, 
payable  3  years  after  date;  fifth,  for  $650, 
payable  4  years  after  date.  There  was  mort- 
gage on  real  estate  securing  said  indebted- 
ness and  containing  the  stipulation  that,  if 
default  be  made  on  the  payment  of  either 
of  said  notes  and  Interest  thereon  when 
due,  then  all  of  said  notes  should  become 
"due  and  payable  at  once."  That  defendant 
Roberts  had  made  payments  on  said  notes 
as  follows :  "On*  the  first  of  said  notes  was 
paid  $141  on  March  18,  1909,  and  said  note 
was  paid  in  full  on  the  9th  day  of  Novem- 
ber, 1909,  and  the  second  of  said  notes  was 
paid  in  full  on  the  9th  day  of  November, 
1909,  and  on  the  third  of  said  notes  $252,62 
was  paid  on  the  9th  day  of  November,  1909, 
and  on  the  17th  day  of  February,  1911,  there 
was  paid  on  the  balance  due  on  said  notes 


the  sum  of  $1,050,  which  credit  is  subject 
to  a  deduction  of  $47.23,  the  amount  paid 
by  the  plaintiffs  for  taxes  on  said  land  for 
the  years  1909  and  1910,  and  that  no  fur- 
ther payment  has  been  made  upon  said 
notes,  and  the  remainder  of  said  indebted- 
ness, to  wit,  $565.21,  with  interest  thereon 
from  the  17th  day  of  February,  1911,  is  now 
due  and  owing  to  the  plaintiffs  by  the  defend- 
ants." The  complaint  further  .stated  that 
on  the  3d  of  June,  1909,  defendants  J.  B. 
and  Julia  Kate  Roberts,  and  their  codefend- 
ant  ZUphia  A.  Warren,  in  further  security 
of  said  first-mentioned  notes,  executed  their 
promissory  note  under  seal  for  $450,  with 
interest,  etc.,  payable  January  1,  1910,  and 
that  no  pairt  of  this  note  had  been  paid; 
and  on  these  allegations  plaintiff  demanded 
Judgment  on  the  $565.21  balance  due  on 
the  principal  indebtedness  and  for  $450,  with 
interest,  being  the  amount  due  on  the  col- 
lateral. The  present  action  was  instituted 
on  May  16,  1911,  and  defendant  demurred 
to  the  complaint,  assigning  for  cause  tliat 
no  part  of  plaintiffs*  claim  had  matured  at 
the  time  of  action  commenced. 

[1]  Authority  here  and  elsewhere  is  to  the 
effect  that  where  a  debt  is  payable  in  in- 
stallments, and  same  is  secured  by  a  mort- 
gage containing  provision  that  the  entire 
debt  shall  mature  on  failure  to  pay  tbe 
interest  or  specified  portions  of  the  princi- 
pal as  it  comes  due,  or  any  other  reason* 
able  stipulation  looking  to  the  care  and  pres- 
ervation of  the  property  or  the  maintenance 
of  the  lien  thereon,  such  stipulation,  in  the 
absence  of  circumstances  tending  to  show 
fraud  or  oppression  or  "unconscionable"  ad- 
vantage, is  enforceable  as  a  valid  contract 
obligation.  Gore  v.  Davis,  124  N.  a  2a4, 
32  S.  E.  554;  Parker  v.  Oliver,  106  Ala. 
549,  18  South.  40;  Odell  v.  Hoyt,  73  N.  Y. 
343;  Insurance  Co.  v.  Westerhoff,  58  Neb. 
379,  78  N.  W.  724,  79  N.  W.  731. 

[2]  And  it  is  also  generally  held,  uniform- 
ly so  far  as  examined,  that  a  provision  of 
this  character  is  primarily  for  the  benefit  of 
the  mortgagee.  Jones  on  Mortgages,  §  1183(a). 
And  from  this  it  would  seem  to  follow  that 
the  same  may  be  waived  by  him,  and  as  a 
rule  will  be  by  the  acceptance  of  all  arrears, 
the  occasion  of  the  default  This  is  nn- 
doubted]  y  the  correct  position  when  the  ma- 
turing of  the  debt  is  expressed  to  be  at  tbe 
option  or  election  of  the  mortgagee,  and  be 
accepts  the  arrears  with  the  expressed  or 
implied  intent  to  waive  the  forfeiture.  Van- 
Vlisslngen  v.  Lena,  171  111.  162,  49  N.  E.  ^2; 
Development  Co.  v.  Post,  55  N.  J.  Bq.  669, 
37  Aa  892 ;  Sire  v.  Wightman,  25  N.  J.  E3q. 
102;  Smalley  v.  Ranken,  85  Iowa,  612,  52 
N.  W.  507;  Mfg.  Co.  ▼.  Robinson,  66  Fed. 
690,  6  C.  O.  A.  79;  Jones  on  Mortgages,  f 
1186;    27  Cyc.  p.  1532. 

[3]  It  has  been  said,  however,  that  tbis 
waiver  wUl  not  result  from  the  acceptance 
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of  arrears,  whoi  on  the  face  of  the  mort- 
gage or  other  Instruinent  the  stipulation  as 
to  the  maturing  of  the  debt  la  absolute,  and 
not  made  to  depend  on  the  election  of  the 
mortgagee.  Moore  v.  Sargent,  112  Ind.  484, 
14  N.  E.  466.  Without  final  decision  on  this 
<Iuestion,  as  the  mortgage  is  not  set  out  In 
^Mpslsslmis  verbis,"  there  seems  to  be  no 
conflict  of  authority  on  the  position  that* 
-where  a  creditor  takes  a  note  or  other  col- 
lateral as  additional  security  for  his  debt 
and  the  same  has  matured,  he  may,  in  the 
■absence  of  binding  stipulation  to  the  con- 
trary, proceed  to  collect  it  according  to  its 
tenor,  and  whether  the  principal  debt  is 
due  or  not  Bank  t.  Doyle,  9  R.  I.  76,  98 
Am.  Dee.  868,  11  Am.  Rep.  219;  Hunt  y. 
:Nevers,  15  Pick.  (Mass.)  600,  26  Am.  Dec. 
616.  The  case  of  Hilliard  v.  Newberry,  153 
N.  G.  104,  68  S.  E.  1056,  is  in  reoognition 
of  the  same  general  principle. 

EVom  this  it  follows  that*  whether  the 
maturing  of  the  principal  indebtedness  has 
been  waived  or  otherwise,  the  plaintiff  has 
an  apparent  right  to  pix>secute  the  action 
on  the  collateral  obligation  of  $450,  which 
Is  past  due,  and  the  demurrer  of  defendant, 
therefore,  was  properly  overruled. 

Affirmed. 


<156  N.  c.  M5) 

THOMPSON  V.  SMITH  et  al. 

(Supreme  Ck)urt  of  North  Carolina.     Oct.  18, 

1911.) 

Befebence  a  100*)— Findings  of  Fact  and 
Law— Review. 

Where  exceptions  are  taken  to  the  referee's 
findings  of  fact  and  Taw,  the  superior  court 
muBt  consider  the  evidence,  and  ^ve  its  own 
conclusion  on  the  facts  and  law;  and  it  is 
error  to  merely  consider  the  evidence*  to  ascer- 
tain whether  there  is  any  evidence  to  sustain 
the  findings. 

[Ed.  Note.— For  other  caaes,  see  Reference, 
Cent.  Dig.  §§  16^166;    Dec.  Dig.  §  100.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Whedbee,  Judge. 

Action  by  Fannie  H.  Thompson  against 
Marcellus  Smith  and  another,  administra- 
tors. From  a  judgment  for  defendants,  plain- 
tiff appeals.     Reversed  and  remanded. 

J.  H.  Fleming,  for  appellant.  B.  M.  Gat- 
ling,  for  appellees. 

WALKER,  J.  We  have  in  this  case  a 
Toluminous  record  and  elaborate  briefs  upon 
fseveral  very  interesting  questions,  involving 
the  merits  of  the  cause,  and  yet  we  must  re^ 
mand  It  to  the  court  below  for  another  hear- 
ing, because  of  what  the  learned  and  able 
judge  said  at  the  time  he  heard  the  case,  in- 
dicating that  he  would  not,  independently  as 
a  judge,  examine  the  evidence  for  the  pur- 
pose of  forming  a  conclusion  as  to  the  facts, 
where  the  findings  of  the  referee  had  been 
the  subject  of  exception,  but  only  for  the  pur- 


I)ose  of  ascertaining  If  there  was  any  evi- 
dence to  sustain  the  referee*s  findings,  and  if 
there  was  he  would  adopt  those  findings  as 
his  own. 

We  do  not  consider  this  to  be  the  rule  in 
such  cases.  The  party  excepts  to  the  finding 
of  the  referee,  when  one  of  fact,  because  he 
impliedly  says  it  Is  not  backed  by.  a  prepon- 
derance of  the  evidence,  and  if  his  exception 
is  overruled  by  the  referee  he  appeals  to  the 
Judge.  What  is  the  use  of  appealing,  if  the 
Judge  can  simply  decide  that  the  exception 
is  not  well  taken,  if  there  is  any  evidence  t^ 
support  the  finding?  It  is  for  him  to  say, 
of  course,  not  if  there  is  any  evidence,  but  if 
all  the  evidence  adduced  by  the  party,  upon 
whom  rests  the  burden  of  proof,  Is,  by  its 
greater  weight,  sufiSdent  to  establish  the 
fact,  which  Is  essential  to  his  success.  The 
learned  Judge  might  as  well  have  ^aid  that 
he  would  sustain  the  conclusions  of  law,  if 
there  was  any  authority  to  support  them. 
But  the  rule  adopted  by  his  honor  does  not 
apply  to  the  superior  court,  but  only  to  this 
court.  We  have  said  that,  where  the  evi- 
dence has  been  considered  by  the  referee  and 
by  the  Judge,  upon  exceptions  to  the  referee's 
findings,  we  will  not  review  the  Judge's  con- 
clusions as  to  them,  because  the  appellant 
has  had  two  chances;  and  when  two  minds, 
one  at  least,  and  perhaps  both,  professionally 
trained  and  accustomed  to  weigh  evidence, 
and  to  compare  and  balance  probabilities  as 
to  its  weight,  arrive  at  the  same  conclusion, 
there  is  a  strong  presumption  in  favor  of  its 
correctness;  or  the  same  Is  true,  even  when 
the  Judge  differs  from  the  referee  as  to  his 
findings,  and  we  may  safely  rely  on  its  cor- 
rectness. The  referee  is  selected  in  such 
cases  in  place  of  a  Jury,  and  the  Judge  so 
acts  when  he  reviews  the  referee.  If  there 
is  any  evidence  to  support  the  findings,  and 
no  error  has  been  committed  In  receiving  or 
rejecting  testimony,  and  no  other  question  of 
law  is  raised  with  respect  to  the  findings,  we 
accept  what  the  Judge  has  found  as  final,  as 
we  do  in  the  case  of  a  Jury.  Malloy  v.  Cot- 
ton Mills,  132  N.  C.  432,  43  S.  E.  951;  Lam- 
bertson  v.  Vann,  134  N.  C.  108,  46  S.  E.  10; 
Clark's  Code  (3d  Ed.)  p.  5G4,  and  cases  there 
collected;  Ramsey  v.  Browder,  136  N.  C.  2ol, 
48  S.  E.  651;  Commissioners  v.  Packing  Co., 
135  N.  C.  62, 47  S.  E.  411.  When  exceptions  are 
taken  to  a  referee's  findings  of  fact  and  law,  it 
is  the  duty  of  the  Judge  to  consider  the  eyl- 
dence  and  give  his  own  opinion  and  conclu- 
sion, both  upon  the  facts  and  the  law.  He 
is  not  permitted  to  do  this  In  a  perfunctory 
way,  but  he  must  deliberate  and  decide  as  in 
other  cases,  use  his  own  faculties  in  ascer- 
taining the  truth,  and  form  his  own  Judg- 
ment as  to  fact  and  law.  This  is  required, 
not  only  as  a  check  upon  the  referee  and  a 
safeguard  against  any  possible  errors  on  his 
part,  but  because  he  cannot  revimo  the  ref- 
'  eree's  findings  in  any  other  way.    The  point 


•For  other  cases  seo  ssme  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Borles  ft  Rep'r  Indexes 


380 


72  SOUTHEASTERN  REPORTER 


(N.a 


was  presented  clearly  and  directly  In  MQler 
V.  6roome»  109  N.  C.  148,  13  S.  E.  840,  and 
It  controls  this  case.  His  honor  did  not  re- 
view the  findings  of  the  referee,  as  he  said, 
tf  there  was  any  evidence  to  sustain  them, 
he  would  affirm  his  rulings.  He  might  have 
found  some  for  that  purpose;  whereas,  the 
preponderance  may  have  been  heavily  the 
other  way.'  We  need  not  consider  the  numer- 
ous exceptions  so  ably  argued  before  us  by 
Mr.  Gatling  and  Mr.  Fleming. 

It  will  be  certified  that  there  was  error  In 
the  respect  indicated,  and  the  cause  is  re- 
manded, with  directions  that  the  judge  of  the 
superior  court  review  the  referee's  findings 
of  fact,  and  his  rulings  asi  to  the  law,  upon 
the  exceptions  thereto,  in  accordance  with 
the  usual  practice  in  such  cases. 

Error. 


(1J66  N.  C.  293) 

AUTRY  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North   Carolina.     Oot.  18^ 

1911.) 

RAII.BOADS  (f  274*)— Injukies  at  Depots- 
Negligence. 

A  railroad  company's  failure  to  keep  its 
freight  depot  premises  in  a  reasonably  safe 
condition  for  persons  coming  thereon  to  trans- 
act basiness  is  actionable  negligence  if  injuries 
result. 

[Ed.  Note.>-For  other  cases,  see  Railroads, 
Cent  Dig.  §§  868-^72 ;   Dec.  Dig.  i  274.*] 

Appeal  from  Superior  Court,  Cumberland 
County;  Cooke,  Judge. 

Action  by  E.  V.  Autry,  administratrix  of 
B.  L.  Autry,  against  the  Atlantic  Coast  Line 
Railroad  Company.  Prom  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 


The  court  submitted  these  issues : 

"(1)  Was  the  plaintilTs  intestate,  B.  L. 
Autry,  killed  by  the  negligence  of  the  defend- 
ant?    Answer:   Tes. 

"(2)  Did  the  said  B.  L.  Autry,  by  his  own 
negligence,  contribute  to  his  death?  An- 
swer:  No. 

"(3)  What  amount  is  the  plaintiflf  entitled 
to  recover  as  damages?    Answer:   $2,000.'* 

From  the  judgment  rendered  the  defend- 
ant appealed. 

Rose  &  Rose,  for  appellant.  H.  L.  Cook 
and  Sinclair  &  Dye,  for  appellee. 

BROWN,  J.  In  apt  time  the  defendant 
moved  to  nonsuit  His  honor  properly  de- 
nied the  motion. 

There  is  abundant  evidence  in  the  record 
tending  to  prove  that  plalntiiTs  intestate, 
an  employ^  of  the  Hope  Mills  Manufacturing 
Company,  was  sent  with  a  wagon  to  defend- 
ant's freight  depot  for  certain  heavy  boxes 
of  mill  machinery,  that  they  were  safely 
loaded  on  the  wagon,  and  that  on  the  way  out 
from  the  depot  the  wagon  wheel  ran  into  a 
rut  or  hole  eight  inches  deep,  which  caused 


the  boxes  to  topple  over,  throwing  the  intes- 
tate out  of  the  wagon,  and  tiie  box  which 
he  had  attempted  to  hold  steady  fell  upon* 
and  crushed  his,  head.  Plaintiff  also  intro- 
duced evidence  tending  to  prove  that  "the 
place  or  hole  where  the  wagon  dropped  In 
was  2%  feet  from  corner  of  depot  No 
other  way  to  get  out  from  the  depot  but  to 
go  that  way.  It  was  on  the  right  of  way, 
and  it  was  not  a  public  road  along  there.** 
There  was  also  evidence  tending  to  prove 
that  the  mayor  of  the  town  had  notified  by 
letter  defendant's  general  manager  of  the 
condition  of  the  right  of  way  and  that  he 
had  written  that  it  should  be  properly  at- 
tended to.  There  was  evidence  also  by  de- 
fendant that  the  hole  was  not  on  the  right 
of  way,  as  well  as  other  evidence  contradict- 
ing plaintiflTs  averments.  We  think  the  Jury 
were  warranted  by  the  evidence  offered  by 
plaintiff  in  finding  that  plaintiff's  intestate 
was  rightfully  at  the  station  removing  the 
freight,  that  he  took  the  only  way  out,  that 
on  the  defendant's  premises  the  wagon  wheel 
ran  into  the  deep  rut,  and  caused  the  boxes 
to  fall  on  the  intestate  and  kill  hint 

[1]  The  negligence  consists  in  evidence  of 
defendant's  failure  to  keep  its  premises  in 
a  reasonably  safe  condition  to  persons  who 
come  for  the  purpose  of  transacting  business. 
Finch  V.  Railroad  Co.,  161  N.  O.  .105,  65  S.  B. 
742,  and  cases  cited.  Railroad  v.  Wolfe, 
80  Ky.  82;  Railroad  v.  Crush,  67  111.  262, 
16  Am.  Rep.  618.  The  disputed  question  as 
to  whether  the  hole  was  on  the  defendant's 
premises  was  properly  and  fairly  put  to  the 
jury.  As  to  what  was  the  proximate  cause 
of  the  injury,  instead  of  leaving  it  to  the 
jury  his  honor  might  well  have  charged 
them  that  upon  all  the  evidence  it  was  the 
falling  of  the  wagon  wheel  into  the  hole. 

We  have  examined  the  several  assign- 
ments of  error,  and  think  that  none  of  them 
can  be  sustained.  To  discuss  them  seriatim 
is  in  our  opinion  needless. 

No  error. 


(156  N.  c.  ISS) 

CARTER  et  al.  v.  BOARD  OP  DRAINAGB 

COM'RS  OF  MATTAMUSKEET 

LAKE  DRAINAGE  NO.  1. 

(Supreme  Court  of  North  Carolina.     Oct  11« 

1911.) 

1.  Dbaitts  {§  18*)— Issue  of  Bonos  bt  Coh- 
MissiONEBs— Injunction. 

That  a  sum  less  than  the  amount  of  bonds, 
which  drainage  conmiissioners  purpose  to  issue 
for  maintenance  of  the  drainage  system  during 
its  construction,  and  for  payment  of  interest 
on  the  bonds  issued  for  cost  of  construction, 
will  be  sufficient  for  such  purpose  is  matter  for 
exception  in  the  proceedings  for  their  issuance, 
and  not  matter  entitling  the  landowners  who 
are  subject  to  assessment  to  enjoin  the  issue. 

[Ed.  Note.— For  other  cases,  see  Drains,  Deo 
Dig.  §  18.*} 
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2.  Dbains  Q[  18*)— Power  of  Goumibsionkbs 
TO  IssuD  Bonds. 

fYom  the  grant  of  power  to  drainage  com- 
missioners to  iraue  bonds  for  costs  of  construc- 
tion of  a  drainage  system,  power  to  issue  bonds 
to  pay  the  interest  on  the  bonds  for  the  cost  of 
construction  arises  by  implication. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  18.*] 

3.  Drains   (i  09*)— LiIMIT   of   Assbsskknt— 
Waivsr. 

A  land  company  haTing  bought  the  lands 
of  the  state  board  of  education  to  be  drained 
by  a  proposed  drainage  system,  the  provision 
of  Laws  1Q0&,  c  509,.  made  for  the  protection 
of  such  board  and  the  state,  to  the  effect  that 
such  lands  should  be  liable  for  assessment  for 
only  $300,000  of  the  cost,  could  be  waived  by 
the  company. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  §  69.*) 

4.  Drains  (t  82*)— Assessment— Oollatkral 
Attack. 

The  decree  in  drainage  proceedings,  that  a 
certain  amount  would  be  necessary  for  con- 
struction of  the  work,  not  having  been  appeal- 
ed from,  may  not  be  questioned  in  a  suit  to  en- 
join issuance  by  the  drainage  commissioners 
of  bonds  for  a  further  amount,  to  pay  the  cost 
of  maintenance  of  the  work  during  the  construc- 
tion, and  the  interest  on  the  bonds  issued  for 
cost  of  construction. 

[EU.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  §  82.*] 

6.  Drains  (§  18*)— Issue  of  Bonds  bt  Com- 
missioner—Injunction. 

The  execution  by  drainage  commissioners 
of  the  power,  clearly  conferred  on  them  by 
Laws  1911,  c.  67,  §  15,  to  issue  bonds  for  main- 
tenance of  the  work  during  the  construction, 
and  to  pay  interest  on  bonds  issued  for  cost  oi 
construction,  will  not  be  enjoined,  unless  their 
action  is  influenced  or  procured  by  fraud. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  i  18.*] 

6.. Drains  ((  18*)— Bonds  and  Assessments 
-Powers  of  Legislature. 

The  Legislature,  after  providing,  by  Laws 
1909,  c.  442,  for  the  creation  of  a  drainage  dis- 
trict and  the  issuance  of  bonds  and  an  assess- 
ment for  the  construction,  may,  by  a  subse- 
quent act,  provide  for  issuance  of  other  bonds, 
and  for  another  assessment  therefor. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  §  18.*) 

Appeal  from  Superior  Court,  Hyde  County; 
Allen,  Judge. 

Action  by  H.  0.  Carter  and  others  against 
the  Board  of  Drainage  Commissioners  of 
Mattamuskeet  Lake  Drainage  No.  1.  Judg- 
ment for  defendants.  Plaintiffs  appeaL  Af- 
firmed. 

Ward  &  Grimes,  H.  C.  Carter,  Jr.,  and  J. 
C.  B.  Bhringhaus,  for  appellants.  Mann  & 
Jones,  for  appellees. 

CLARK,  C.  J.  Under  chapter  442,  Laws 
1909,  the  plaintiffs  and  other  landowners  fil- 
ed a  petition  for  the  drainage  of  Mattamus- 
keet Lake  and  adjacent  lands.  The  state 
board  of  education,  by  yirtue  of  its  owner- 
ship of  the  lake  bottom,  was  made  a  party, 
and  was  chargeable  with  three-fourths  of  the 
expense  of  the  drainage  under  chapter  509, 


Laws  1909.  Said  proceeding  was  prosecuted 
to  a  final  decree.  Exceptions  were  filed  by 
plaintiffs  and  others  which  were  sustained 
and  the  final  judgment  rendered,  to  which 
there  were  no  exceptions  or  appeal.  Under 
the  judgment  in  that  proceeding,  $400,000 
in  bonds  were  directed  to  be  issued  for  con- 
struction. Each  tract  of  land  was  assessed 
its  pro  rata  part  for  the  payment  of  said 
bonds  and  interest  thereon,  upon  payment  of 
which  its  owner  would  be  discharged  from 
liability.  No  owner  is  responsible  for  other 
owners  by  reason  of  their  failure  to  pay 
except  through  the  method  of  assessment 
provided  by  the  statute.     . 

By  yirtue  of  Laws  1911,  c.  67,  the  drainage 
commissioners  purpose  to  issue  $100,000  in 
additional  bonds,  $40,000  of  which  is  to  be 
expended  in  the  maintenance  of  the  system 
during  the  three  years  till  its  final  comple- 
tion, and  $60,000  to  provide  interest  on  the 
other  bonds  during  the  two  years,  thus  mak- 
ing a  total  bond  issue  of  $500,000.  Of  this 
sum  the  Southern  Land  Reclamation  Com- 
pany is  charged  with  three-fourths,  by  rea- 
son of  its  purchase  from  the  state  board  of 
education,  besides  the  charge  upon  the  other 
lands  to  the  extent  of  many  thousands  of 
dollars,  which  said  reclamation  company  has 
purchased  from  other  landowners  within  the 
drainage  district 

This  injunction  is  sought  by  the  plaintiffs 
to  restrain  the  issue  of  the  additional  $100,- 
000  bonds.  His  honor  properly  held  that  the 
plaintiffs  had  not  shown  sufficient  grounds 
to  entitle  them  to  such  restraining  order. 
The  additional  $100,000  in  bonds  is  not  an 
addition  to  the  debt  for  the  purposes  of  im- 
provement, but  to  provide  for  those  expenses 
which  are  the  necessary  and  natural  result 
$60,000  is  to  provide  Interest  on  the  other 
bonds  during  two  years.  This  interest  must 
be  provided  for  either  out  of  the  pockets  of 
the  landowners,  or  by  issuing  bonds.  It  \a 
the  legal  incident  of  the  $400,000  in  bonds, 
which  are  to  be  issued  under  a  decree  to 
which  the  plaintiffs  were  parties,  and  from 
which  they  did  not  appeal.  Any  one  of  them, 
or  any  other  landowner,  can  pay  his  pro  rata 
part  of  such  Interest,  and  thereupon  the 
amount  of  bonds  will  be  diminished  accord- 
ingly. The  same  is  true  as  to  the  $40,000, 
which  are  to  be  Issued  to  maintain  and  keep 
the  work  in  condition  for  the  three  years 
which  will  toe  required  for  its  comple|:ion. 
The  $400,000  being  required,  as  adjudged  by 
the  final  decree,  for  the  construction  of  the 
work,  money  must  be  provided  for  the  main- 
tenance and  good  condition  of  the  work  as  it 
is  done,  from  time  to  time,  until  its  final 
completion.  This  money  must  be  raised  by 
the  property  which  is  chargeable  with  the 
$400,000  of  bonds,  else  there  will  be  seri- 
ous loss  by  impairment  of  the  work  while 
being  constructed. 

[1]  It  is  open  to  the   plaintiffs  and  any 


*For  other  caaes  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indsxei 


382 


72  SOUTHEASTERN  REPORTER 


(N.a 


ethers  to  file  exceptions  as  to  these  amounts 
and  show,  if  they  can,  that  a  lesser  sum 
will  maintain  the  work  during  the  progress 
of  construction.  They  can  also  file  excep- 
tions In  like  manner,  and  show,  if  they  can, 
that  a  less  sum  than  $60,000  will  discharge 
the  interest  accruing  during  the  two  years. 
But  these  are  not  matters  which  entitle  the 
plalntilT  to  an  injunction  to  restrain  the 
Issue  of  the  bonds. 

[2]  In  the  original  act,  chapter  442,  Laws 
1909,  $  34,  authorized  the  commissioners  to 
issue  bonds  for  the  full  amount  of  the  assess- 
ment for  construction,  "together  with  inter- 
est thereon,  costs  of  collection  or  other  Inci- 
dental expenses."  This  section  has  been 
repealed  by  section  11,  c.  67,  Laws  1911, 
but  it  shows  that  the  original  act  authorized 
the  issuing  of  bonds  for  "interest  and  other 
incidental  expenses."  Indeed,  the  power  to 
issue  bonds  for  Interest  arises  by  implication 
even  if  there  is  no  express  delegation  of  this 
power  in  the  statute.  "The  limitation  of 
indebtedness  does  not,  however,  relate  to  in- 
terest coupons  attached  to  the  bonds,  and, 
although  they  may  swell  the  indebtedness 
beyond  the  limitation,  the  bonds  are  never- 
theless valid."  21  A.  &  B.  Enc.  (2d  Ed.)  43, 
and  note  2.  - 

[3,  4]  The  limitation  in  Laws  1909,  c.  509, 
was  to  protect  the  state  and  the  state  board 
of  education,  because  of  the  power  in  said  act 
enabling  the  state  to  guarantee  three-fourths 
of  said  bonds  to  be  repaid  out  of  the  sales 
of  land.  This  limitation  has  been  waived 
by  the  Southern  Land  Reclamation  Company, 
by  proper  resolutions  of  the  stockholders  and 
directors,  which,  as  successor  to  the  state 
board  of  education,  it  had  power  to  do. 
Chapter  67,  Laws  1911,  was  intended  to  cure 
any  defect  in  the  machinery  of  the  tax  levy, 
to  take  care  of  the  bonds,  and  empower 
the  defendant  to  issue  bonds  for  interest 
Unless  there  is  a  provision  to  take  care  of 
the  interest  for  the  two  years,  and  to  pro- 
vide for  maintaining  the  work,  as  it  pro- 
gresses, up  to  its  completion,  the  board  will 
doubtless  be  unable  to  dispose  of  the  $400,- 
000  bond  issue.  It  will  require  that  entire 
amount,  according  to  the  decree  itself,  to 
provide  for  the  construction  of  the  work. 
Hence  the  interest  and  the  maintenance  of 
the  work  during  the  progress  of  construction 
cannot  be  m\d  out  of  the  $400,000.  The  de- 
cree adjudging  $400,000  to  be  necessary  for 
the  construction  of  the  work,  and  directing 
the  issue  of  bonds  for  that  amount,  not  being 
appealed  from,  the  plaintiffs  cannot  now  be 
heard  to  contest  it 

[6]  As  already  said,  if  there  is  any  ques- 
tion as  to  the  full  amount  of  $100,000  being 
necessary  to  pay  off  the  Interest  and  for 
maintenance  during  construction,  the  plain- 
tiffs can  pay  their  assessment  under  protest, 
and  bring  suit  to  recover  any  amount  in  ex- 


cess, as  provided  by  the  statute.  But  they 
should  not  be  allowed  to  stay  a  work  of 
great  public  improvenient  affecting  many 
hundreds  of  other  people,  upon  the  allegations 
made  in  this  complaint.  The  power  to  issue 
the  $100,000  additional  bonds  is  clearly  con- 
ferred upon  the  drainage  commissioners  by 
the  statute  (Laws  1911,  c.  67,  |  15),  and  the 
execution  of  their  powers  will  not  be  inter- 
fered with,  unless  their  action  is  influenced 
or  procured  by  fraud.  Sanderlln  v.  Luken, 
152  N.  C.  744,  68  S.  E.  225.  If  there  should 
be  any  misconduct  on  the  part  of  the  com- 
missioners, they  can  be  held  responsible  In 
an  action  against  them ;  but  the  work  Itself 
will  not  be  stayed,  nor  the  issuance  of  the 
bonds  for  construction.  Interest  and  mainter 
nance,  which  is  necessary  for  that  end. 

[6]  The  Legislature  was  not  restricted  to 
the  amount  of  bonds,  or  the  assessment  made, 
under  the  first  act  passed  in  1909.  Durrett  v. 
Davison,  122  Ky.  851,  93  S.  W.  25,  8  L.  R.  A. 
(N.  S.)  546,  and  cases  cited  in  the  notes 
thereto. 

Affirmed. 

HOKE,  J.,  concurs  in  result 


(IM  N.  C.  S26) 
THEO.  A.  KOCHS  (X).  v.  JACKSON  et  aL 

(Supreme  Court  of  North  Carolina.     Oct  18, 

1911.) 

1.  Pasties  (§  76*) — Objections— Waiver. 

The  complaint  in  an  action  to  recover  per- 
sonalty designated  plaintiff  as  the  "Theo.  A.  K. 
Co."  without  alleging  that  it  was  a  corpora- 
tion, or,  if  a  partnership,  the  names  of  the 
(partners.  Revisal  1905,  S  478,  provides  that 
if  no  objection  for  defect  of  parties  or  that 
plaintiff  has  not  legal  capacity  to  sue  be  taken 
by  demurrer  or  answer,  defendant  "shall  be 
deemed  to  have  waived  the  same.  Held,  that 
the  defect  of  parties  plaintiff  or  incapacity  to 
sue  did  not  appear  on  the  face  of  the  complaint 
and  that  any  objection  on  that  ground  was 
waived  by  defendants  by  answering  to  the  mer- 
its, and  not  taking  the  objection  by  answer  or 
demurrer;  the  question  not  being  properly 
raised  by  a  demurrer  ore  tenus  at  the  trial,  es- 
peciallv  where  the  answer  failed  to  deny  the 
execution  of  the  chattel  mortgage  sued  on,  and 
where  defendant  gave  a  replevy  bond  to  plain- 
tiff so  as  to  retain  possession  pending  the  ac- 
tion. 

[E3d.  Note.— EV>r  other  cases,  see  Parties, 
Dec.  Dig.  (  76.*] 

2.  EJxECUTiON  (I  268*)— Sams  of  Pbopebty— 
Title  of  Pubohaseb. 

The  purchaser  at  an  execution  sale  of  at- 
tached property  only  takes  the  title  of  the  de- 
fendant in  the  attached  property,  and,  whers 
the  judgment  debtor  had  previously  executed  a 
chattel  mortgage  which  was  duly  register^  on 
the  property,  the  purchaser  took  no  title  as 
against  the  mortgagee. 

[EM.  Note.— For  other  cases,  see  Bzecution, 
Dec.  Dig.  i  268.*} 

Appeal  from  Superior  Court  Cumberland 
County;   Cooke,  Judge. 

Action  by  the  Tbeo.  A.  Kochs  0>mpaiiy 
against  Andrew  Jackson  and  others.    From  a 
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judgment  for  plaintiff,   defendants   appeal. 
Affirmed. 

This  is  an  action  to  recover  possession  of 
personal  property.  The  plaintilf  is  desig- 
nated in  the  summons  and  complaint  as  the 
*^heo.  A.  Kochs  Company/'  and  there  is 
no  allegation  that  the  plaintiff  is  a  corpo- 
ration, and,  if  a  partnership,  the  names  of 
the  partners  are  not  given.  The  plaintiff 
alleges  in  liis  complaint  the  execution  of 
certain  notes  by  one  Andrew  Jackson,  pay- 
able to  the  Theo.  A  Kochs  Company,  and 
the  conveyance  by  chattel  mortgage  of  the 
property  described  in  the  complaint  to  se- 
cure the  same,  that  there  has  been  a  default 
in  the  payment  of  the  notes,  and  that  the 
property  described  in  the  mortgage  is  in 
possession  of  the  defendants,  which  they 
have  refused  to  surrender  on  demand.  The 
def aidants  file  an  answer  hi'  which  they 
deny  the  allegations  of  the  complaint,  ex- 
cept the  allegation  of  the  execution  of  the 
chattel  mortgage  to  secure  the  payment  of 
the  notes,  and  they  allege  that  they  are  the 
owners  of  the  property  by  virtue  of  a  pur- 
chase at  a  sale  under  execution  against  An- 
drew Jackson.  The  chattel  mortgage  was  duly 
registered,  and  after  its  registration  the  said 
Jackson  left  the  state,  and  under  regular 
proceedings  against  him,  to  which  the  plain- 
tiff in  this  action  was  not  a  party,  said  prop- 
erty was  attached  and  sold,  and  the  defend- 
ants became  the  purchasers  at  the  sale. 
When  the  case  came  on  for  trial,  the  defend- 
ants demurred  to  the  complaint  ore  tenus, 
for  that  it  did  not  allege  that  Theo.  A.  Kochs 
Company  was  a  corporation,  or  if  not  a 
corporation,  but  a  partnership,  it  failed  to 
allege  the  names  of  the  partners.  The  mo- 
tion was  overruled,  and  the  defendants  ex- 
cepted. His  honor  also  held  that  the  pur- 
chase by  the  defendants  at  the  sale  under 
execution  was  no  defense  against  the  claim 
of  the  plaintiff,  and  the  defendants  except- 
ed. There  was  a  judgment  in  favor  of  the 
plaintiff,  and  the  defendants  excepted  and 
appealed. 

Rose  &  Rose  and  H.  L.  Cook,  for  appel- 
lants.   Newton,  Herring  &  Gates,  for  appellee. 

ALXiEN,  J.  (after  stating  the  facts  as 
above).  The  demurrer  ore  tenus  to  the  com- 
plaint was  properly  overruled. 

[1]  It  was  an  objection  to  the  complaint 
upon  the  ground  of  defect  of  parties,  or  that 
the  plaintiff  did  not  have  the  legal  capacity 
to  sue,  and  such  objections  are  waived,  un- 
less taken  by  a  written  answer  or  demurrer, 
under  the  provisions  of  section  478  of  the  Re- 
visaL  Besides,  it  does  not  appear  on  the 
face  of  the  complaint  that  there  is  a  defect 
of  parties,  or  an  Incapacity  to  maintain  the 
action,  and  the  defendants  do  not  deny  in 
their  answer  the  execution  of  the  chattel 
mortgage  to  secure  the  notes,  and  they  have 


executed  a  replevy  bond,  payable  to  the 
plaintiff,  by  means  of  which  they  retain  the 
property  pending  the  action.  A  similar  ques- 
tion was  raised  in  Stanly  v.  Railroad,  89  N. 
C.  331,  in  which  the  court  says:  "The  ap- 
pearance and  plea  to  the  merits  or  answer 
is  a  concession  of  the  sufficiency  of  the  des- 
ignation of  the  person,  natural  or  artificial, 
*and,  if  intended  to  be  disputed,  it  should  be 
under  the  present  practice  by  answer."  The 
defendants  rely  on  Heath  v.  Morgan,  117  N. 
C.  505,  23  S.  E.  489,  as  on  authority  in  favor 
of  their  position,  but  an  examination  of  the 
opinion  in  that  case  shows  that  the  court  act^ 
ed  upon  the  assumption  that  the  plaintiff  was 
a  partnership,  which  does  not  appear  in  this 
case,  and  also  that  a  demurrer  was  filed  upon 
the  ground  that  the  names  of  the  partners 
were  not  stated  In  the  summons  or  complaint 

[2]  The  defendants  acquired  no  title  as 
against  the  plaintiff  by  purchase  at  the  ex- 
ecution sale.  The  execution  was  against 
Jackson,  who  had  executed  to  the  plaintiff  a 
chattel  mortgage,  which  was  duly  registered. 
'The  execution  is  issued  by  the  clerk  as  a 
matter  of  course  upon  the  judgment,  and, 
under  it,  the  property  levied  upon  under  the 
attachment  is  sold  (if  liable  to  sale),  and 
what  title  the  purchaser  gets  will  be  deter- 
mined after  the  execution  sale,  for  the  pur- 
chaser buys  only  the  right  of  the  defendant 
in  the  attached  property,  as  in  all  other  sales 
under  execution.*'  Electric  Co.  v.  Engineering 
Co.,  128  N.  C.  201,  38  S.  E.  831* 

We  find  no  error. 

No  error. 

(166  N.  C.  307) 
WTATT  V.    SEABOARD  AIR  LINE   RT. 

(Supreme  Court  of  North  Carolina.    Oct.  18, 

1011.) 

1.  Pleading     (S    34*)  —  Construction     of 
Pleading. 

A  pleading  should  be  liberally  constraed 
with  a  view  to  substantial  justice;  every  rea- 
sonable intendment  being  made  in  favor  of  the 
pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  66;'  Dec  Dig.  §  34.*] 

2.  Railboads  (I  478*)— FiBES— Neouosnci-- 

CJOMPLAINT. 

The  complaint  in  an  action  against  a  rail- 
road company  alleged  that  defendant's  agents, 
"in  operating  and  running  an  engine  over  said 
railway  near  the  premises  of  the  plaintiff  above 
described^  negligently  and  carelessly  permitted 
said  engine  to  emit  sparks  and  coals  of  fire 
therefrom,  which  fell  on  plaintiff^s  property," 
and  set  fire  thereto.  Held,  that  the  complaint 
sufficiently  alleged  negligence  in  emitting  the 
sparks  from  the  engine,  so  that  evidence  of 
defects  in  the  engine  was  admissible. 

[Eid.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  §  478.*] 

3.  Railroads  (S  464*)—B^be8— Cause— Negli- 
gence. 

Where  the  fire  destroying  buildings  off  of 
the  right  of  way  was  not  shown  to  have  origi- 
nated in  combustible  materials  on  the  right  of 
way,  the  property  owner  must  show,  to  recover 
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damages,  that  the  fire  was  caused  by  a  defect 
in  an  engine  or  by  its  negligent  operation. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Dec  Dig.  I  464.«] 

4.   RaILBOADS     (8     461*)  —  FiBES  —  INJUBIES— 
GONTBXBUTOBY  NEOLIOENCE. 

Failure  of  a  property  owner  to  repair  build- 
ings destroyed  by  fire  set  from  a  railroad  engine 
BO  as  to  make  them  less  combustible  or  remove 
weeds,  etc.,  from  his  premises,  is  not  contribu- 
tory negligence,  barring  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1682;    Dec.  Dig.  461.*] 

6.  Evidence   (§   624*)— Opinion   Evidenob— 

Values. 

The  opinions  of  qualified  experts  as  to  the 
value  of  land,  houses,  etc.,  are  admissible  in  ev- 
idence. 

[Bd.  Note.— For  other  rases,  see  Evidence, 
Cent.  Dig.  §  2332;   Dec.  Dig.  §  624.«] 

6.  Evidence  (§  113*)— Injubt  to  Real  Pbop- 
EBTY— Value. 

While  in  an  action  for  damage  to  realty 
in  estimating  the  value  as  an  element  of  damage 
the  jury  is  restricted  to  value  at  the  time  of 
the  injury,  evidence  may  be  given  as  to  the 
value  of  the  property  at  other  times  as  bearing 
on  its  value  when  injured. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  113,  •] 

7.  Damages  (5  174*)— Value  op  Propebtt— 
Tax  Assessment— Bvideince. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  building  by  fire,  evidence  of  the 
reduction  of  the  valuation  of  the  nroperty  for 
taxation  after  the  fire  was  not  admissible  on 
the  question  of  damage;  plaintiff  not  control- 
ling the  action  of  the  taxing  officers,  and  the 
tax  lister  having  testified  that  he  did  not  recol- 
lect the  amount  of  the  reduction  asked  for  by 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  §  174.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Whedbee,  Judge. 

Action  by  W.  F.  Wyatt  against  the  Sea- 
board Air  Line  Railway.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

This  action  is  to  recover  damages  for  the 
negligent  destruction  of  property  of  the 
plaintiff  by  fire. 

The  allegation  of  negligence  is  as  follows: 
"That  on  the  11th  day  of  April,  1910,  the 
employ^  and  agents  of  the.  defendants,  in 
operating  and  running  an  engine  over  said 
railway  near  the  premises  of  the  plaintiff 
above  described,  negligently  and  carelessly 
permitted  said  engine  to  emit  sparks  and 
coals  of  fire  therefrom,  which  fell  on  plain- 
tiff's property  above  described,  and  set  fire 
thereto  and  burned  up  and  destroyed  the 
same,  to  his  damage  In  the  sum  of  five  thou- 
sand dollars  ($5,000),  as  he  Is  Informed  and 
believes.'*  The  defendant  denies  negligence, 
and  for  a  further  defense  alleges:  *'That  If 
the  plaintiff's  property  was  destroyed  by  fire 
as  alleged  in  the  complaint,  which  the  de- 
fendant denies,  plaintiff  by  his  own  negli- 
gence contributed  to  bring  about  such  in- 
jury. In  that  he  permitted  his  property  to 
become  and  remain  In  an  Inflammable  state, 
and  In  a  negligent  condition  and  failed  to 


provide  a  watchman  therefor,  and  bis  con- 
tributory negligence  Is  set  up  by  the  defend- 
ant In  bar  of  plaintiff's  right  to  recover  In 
this  action.*'  The  defendant  does  not  con- 
tend that  there  Is  no  evidence  that  the  de- 
fendant set  out  the  fire  which  burned  the 
property  of  the  plaintiff,  but  Insists  that  the 
complaint  alleges  negligence  in  the  operation 
of  the  train,  and  that  this  allegation  is  not 
supported  by  evidence  of  a  defective  spark 
arrester. 

This  contention  is  presented  by  two  pray- 
ers for  instrlictlon,  which  were  refused: 

'*There  is  no  evidence  of  negligence  in  the 
operation  of  this  engine  by  the  employ^  of 
the  defendant,  and  you  will  answer  the  sec- 
ond issue,  *No.' " 

"In  order  to  answer  the  second  issue  'Tes,' 
yon  must  find  that  the  defendant's  employes 
negligently  operated  the  engine  on  the  train 
which  set  out  the  fire,  if  you  find  that  it 
was  set  out  by  an  engine." 

His  honor  Instructed  the  jury  to  answer 
the  issue  of  contributory  negligence  "No," 
and  defendant  excepted.  The  evidence  in 
supi)ort  of  the  plea  of  contributory  n^li- 
gence  Is  as  follows:  "Plaintiff  testified  that 
he  placed  one  of  his  buildings  as  near  the 
railroad  line  as  he  could  get  it;  that  he  had 
no  tenant  for  the  tannery  or  bark  sheds. 
J.  H.  Harrison,  witness  for  the  plaintiff, 
said  the  roof  of  the  bark  house  where  fire 
started  was  rotten  and  very  dry,  and  tha^ 
he  might  have  described  it  as  burning  like 
powder;  that  the  tannery  property  was  a 
loafing  place  for  hoboes,  and  there  was  one 
who  cooked  in  the  building  one  or  two 
nights.  The  buildings  were  in  a  dilapidated 
condition.  For  the  defendant  A.  L.  Pritchett 
testified  that  the  grade  is  north  at  the  point 
of  the  fire.  From  the  outside  buildings  were 
ragged  looking,  especially  the  roof;  condi- 
tions around  the  buildings  grassy  and  trashy 
looking.  J.  H.  Edgerton  said  the  buildings 
were  in  a  very  dilapidated  condition;  the 
shingles  were  turned  up  and  mossy;  grass 
and  weeds  around  the  building.  Charles 
Creighton  testified  that  the  buildings  were 
In  a  very  bad  state.  They  were  all  decayed 
and  rotten;  roof  all  rotten;  doors  off;  win- 
dows off;  and  in  every  way  in  bad  state. 
The  property  did  not  appear  to  ever  be 
looked  after,  and  it  was  in  bad  fix.  Weeds 
as  high  as  a  man's  head  were  In  the  yard 
around  the  buildings.  It  was  a  regular 
'hold-out  for  hoboes.'  W.  T.  Smith  said  the 
property  was  in  pretty  bad  shape,  mostly 
rotten  down,  the  roof  especially,  and  the 
shingles  were  curled  up,  and  there  was  moss 
on  the  shingles.  Sides  of  building  were  torn 
off,  the  floors  up,  windows  out,  the  plaster- 
ing knocked  off  in  the  cottage,  and  part  of 
the  flooring  torn  up.  T.  B.  Moseley  testified 
that  the  buildings  were  dilapidated  and  ran 
down  for  want  of  repairs.  They  seemed 
neglected;    grown  up  in  weeds;    *the  condi- 
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tlon  of  an  old  settlement  that  has  been  aban- 
doned.* J.  J.  Haywood  testified  that  the 
property  was  in  bad  shape.  It  was  all  gone 
down  and  dilapidated;  no  windows  at  all; 
doors  all  down,  and  some  panels  knocked 
out.  The  building  nearest  the  railroad  was 
pretty  near  down.  The  weather  boarding 
and  roof  were  rotten.  It  was  used  by  gam- 
blers, white  and  colored,  and  disreputable 
women.  The  grounds  around  the  buildings 
were  grown  up  in  dry  weeds  and  grass.  The 
buildings  had  been  used  by  tramps,  and  it 
could  be  seen  that  they  had  built  fires  in 
the  buildings." 

Plaintiff  asked  the  witness  J.  H.  Harrison*: 
••What  in  your  opinion  was  the  value  of  the 
property  that  was  burned,  in  the  condition 
the  property  was  in  at  the  time  of  the  fire?" 
The  witness  answered,  ''Not  less  than  $4,000, 
If  it  was  mine.*'  The  defendant  objected  to 
the  question  and  answer.  John  Briggs,  who 
qualified  as  an  expert,  testified  as  follows: 
"Q.  Taking  the  buildings  as  you  saw  them, 
what  would  you  say  they  were  worth?  A. 
I  base  my  calculation  on  them  as  of  the  last 
time  I  saw  them,  and  I  figured  on  the  sizes 
from  what  I  was  told.  I  have  no  personal 
recollection  of  the  sizes  of  the  buildings,  or 
of  the  size  of  the  part  I  put  up.  Q.  Can  you 
give  an  opinion  satisfactory  to  yourself  as 
to  their  value?  A.  I  think  so.  Q.  Assuming 
that  the  Jury  should  find  from  the  evidence 
that  the  two  tan  bark  houses  were  25x100 
feet  and  30x80  feet,  respectively,  and  tak- 
ing into  consideration  your  own  personal 
knowledge  of  the  construction  of  the  two 
houses,  what  were  they  worth  on  the  day 
of  the  fire?  A.  One  tan  bark  house  25x100 
feet  I  value  at  $1,000.  One  tan  bark  house 
30x80  feet,  with  30-foot  basement,  I  value 
at  $1,320.  The  three-story  tannery,  25x50 
feet,  I  valued  at  $1,500.  The  three-room  cot- 
tage I  valued  at  $650,  making  a  total  of 
$4,470.  [That  part  of  the  answer  as  to  the 
three-story  tannery  and  cottage  was  exclud- 
ed.! Q'  Assuming  that  the  Jury  should  find 
from  the  evidence  that  the  tannery  was 
25x50  and  three  stories  high,  from  your  own 
knowledge  of  the  condition  of  it  the  last 
time  you  saw  it,  can  you  form  an  opinion 
satisfactory  to  yourself  as  to  the  value  of 
the  tannery?  A.  Yes.  Q.  What  would  you 
say  the  tannery  was  worth?  A  Fifteen  hun- 
dred dollars."  The  defendant  excepted,  to 
the  admission  of  this  evidence.  The  defend- 
ant introduced  M*  R.  Haynes,  a  tax  lister 
of  Wake  county,  and  proposed  to  prove  by 
him  that  after  the  fire  the  plaintiff,  through 
his  agent,  asked  for  a  reduction  in  the  val- 
uation of  his  property,  and  the  amount  of 
the  reduction  asked  for.  The  witness  testi- 
fied that  he  did  not  know  what  reduction 
was  asked  for,  that  he  only  knew  how  much 
was  made.  He  was  then  asked  what  reduc- 
tion was  made.  This  evidence  was  excluded, 
and  the  defendant  excepted.  The  defendant 
also  offered  in  evidence  the  abstracts  before 
and  after  the  fire  to  show  the  difference  in 
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valuation.  This  evidence  was  excluded,  and 
the  defendant  .excepted. 

The  Jury  returned  the  following  verdict: 
"(1)  Was  plalntilTs  property  damaged  by  fire 
set  out  by  defendant's  engine?  Answer: 
Yes.  (2)  If  so,  was  the  fire  set  out  by  sparks 
negligently  emitted  by  the  defendant's  en- 
gine? Answer:  Yes.  (3)  Did  the  plaintiff 
by  his  own  negligence  contribute  to  the  cause 
of  said  fire?  Answer:  No.  (4)  What  dam- 
age has  plaintiff  suffered  by  reason  of  said 
fire?  Answer:  Two  thousand  and  five  hun- 
dred dollars." 

There  was  a  Judgment  in  favor  of  the 
plaintiff,  and  the  defendant  appealed. 

Murray  Allen,  for  appellant.  Aycock  & 
Winston  and  D.  L.  Ward,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1]  The  uniform  rule  prevailing  un- 
der our  present  system  is  that  the  allega- 
tions of  a  pleading  shall  be  liberally  con- 
strued with  a  view  to  substantial  Justice  be- 
tween the  parties,  and  that  every  reasonable 
intendment  is  made  In  favor  of  the  pleader. 
Brewer  v.  Wynne,  154  N.  C.  472,  70  S.  E. 
947.  The  Just  application  of  this  rule  tends 
to  the  trial  of  cases  upon  their  merits,  and 
we  would  not  be  Justified  in  relaxing  it  in  a 
case  like  this,  where  there  has  been  a  trial 
before  a  Jury,  and  both  parties  have  had 
full  opportunity  to  present  their  evidence. 

[2]  It  would  require  a  very  strict  construc- 
tion of  the  allegations  of  the  complaint  to 
give  It  the  meaning  contended  for  by  the 
defendant,  to  wit,  that  it  only  alleges  neg- 
ligence in  the  operation  of  the  train.  If  we 
give  to  the  pleading  every  ''reasonable  in- 
tendment in  favor  of  the  pleader"  and  "con- 
strue it  liberally,"  as  our  authorities  require, 
the  negligent  act  alleged  in  the  third  para- 
graph of  the  complaint  is  that  the  defend- 
ant "negligently  and  carelessly  permitted 
said  engine  to  emit  sparks  and  coals  of  fire 
therefrom,  which  fell  on  plaintiff's  prop- 
erty," etc.,  and  the  preceding  language  "in 
operating  and  running  an  engine"  merely 
indicates  where  the  engine  was,  and  what 
was  being  done  with  it,  at  the  time  of  the 
negligent  act  If  so,  it  was  competent  for 
the  Jury  to  consider  evidence  of  defects  in 
the  engine  under  the  allegations  of  the  com- 
plaint The  defendant's  counsel  presented 
his  contention  as  to  the  contributory  negli- 
gence of  the  plaintiff  with  much  force  and 
ability,  and  cited  authority  from  eminent 
courts  in  support  of  his  position.  We  do 
not,  however,  agree  with  him  that  the  weight 
of  authority  sustains  his  view,  and  we  think 
his  honor  held  correctly  that  there  was  do 
evidence  to  sustain  the  plea.  The  buildings 
which  were  destroyed  by  fire  were  on  the 
land  of  the  plaintiff,  adjoining  the  right  of 
way  of  the  defendant,  and  the  negligence 
alleged  is  that  the  plaintiff  failed  to  repair 
them,  and  had  permitted  the  roofs,  where 
the  fire  began,  to  become  rotten  and  highly 
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Inflammable.  The  buildings  had  been  erected 
about  18  years,  and  there  is  no  evidence 
they  were  ever  ignited  prior  to  the  time 
they  were  destroyed. 

[3]  As  the  buildings  were  not  on  the  right 
of  way,  and  there  is  no  evidence  that  fire 
caught  in  combustible  matter  on  the  right 
of  way  and  was  communicated  to  them,  the 
plaintiflT  could  not  recover  unless  he  suc- 
ceeded in  proving  that  the  engine  of  the 
defendant  was  defective,  or  that  it  was  neg- 
ligently operated.  Williams  v.  Railroad,  140 
N.  G.  624,'  53  S.  E.  448. 

[4]  If  so,  to  hold  that  a  failure  to  repair 
is  contributory  negligence  would  require  the 
plaintiff  to  foresee  the  negligence  of  the 
defendant  and  to  provide  against  it  We 
think  the  contrary  is  the  rule,  and  that  the 
plaintiff  had  the  right  to  assume  that  the 
defendant  would  perform  its  duty,  and  that 
it  would  not  operate  an  engine  negligently 
or  one  that  was  defective.  "The  general 
rule  is  that  every  person  has  the  right  to 
presume  that  every  other  person  will  per- 
form his  duty  and  obey  the  law,  and,  in 
the  absence  of  reasonable  ground  to  think 
otherwise,  it  is  not  negligence  to  assume 
that  he  is  not  exposed  to  danger,  which  can 
come  to  him  only  from  violation  of  law 
or  duty  to  such  other  person.  Hence  fail- 
ure to  anticipate  defendant's  negligence  does 
not  amount  to  contributory  negligence,  even 
though  he  places  his  property  in  an  ex- 
posed or  hazardous  position."  29  Gyc.  p.  616. 
"Since  a  person  is  not  required  to  anticipate 
the  negligence  of  another,  he  will  not  be 
guilty  of  contributory  negligence  because 
the  injury  results  in  part  from  the  defective 
condition  of  the  property,  or  because  its 
condition  is  such  as  to  render  the  danger 
greater."  lb.  526.  Again,  it  is  said  in  30 
Gyc.  p.  1343:  "As  a  general  rule,  an  owner 
of  land  has  a  right  to  use  it  in  the  ordinary 
and  usual  way,  and  is  not  bound  to  remove 
dry  grass,  weeds,  leaves,  or  other  combus- 
tible material  from  his  land  adjoining  a  rail- 
road right  of  way,  in  anticipation  of  prob- 
able negligence  on  the  part  of  the  railroad 
company,  and  a  failure  to  perform  such 
acts  will  not  make  him  guilty  of  contribu- 
tory negligence  so  as  to  preclude  a  recovery 
for  damages  caused  by  a  fire  originating 
through  the  railroad  company's  negligence." 

The  following  authorities,  among  many 
others,  sustain  the  text:  Salmon  v.  Rail- 
road, 38  N.  J.  Law,  12,  20  Am.  Rep.  356;  Rail- 
road V.  Insurance  Go.»  82  Miss.  779,  35 
South.  304;  Kendrick  v.  Towle,  60  Mich. 
371,  27  N.  W.  567,  1  Am.  St  Rep.  526; 
Walker  v.  Railroad,  76  Kan.  34,  90  Pac.  772, 
12  U  R.  A.  (N.  S.)  624,  123  Am.  St  Rep. 
119;  Railroad  v.  L.  Co.,  125  Ala.  261,  28 
South.  438,  50  L.  R.  A.  620;  Matthews  v. 
Railroad,  121  Mo.  334,  24  S.  W.  591,  25  L. 
R.  A.  161;  Railroad  v.  Short,  110  Tenn. 
718.  77  S.  W.  936;  Kalbfleisch  v.  Railroad, 
102  N.  Y.  521,  7  N.  E.  557,  55  Am.  Rep. 
832;    Railroad  T.  Burger,  124  Ind.  278,  24 


N.  E.  981;  Railroad  r.  Shultz,  93  Pa.  345; 
Railroad  v.  Jones,  86  Ind.  500,  44  Am.  Rep. 
334;  Railroad  v.  Medley,  75  Va.  506,  40 
Am.  Rep.  734;  Gaswell  t.  Railroad,  42  Wis. 
199;  Snyder  v.  Railroad,  11  W.  Va.  28. 
We  quote  from  only  two  of  them.  In  the 
case  from  Pennsylvania  the  court  says: 
"Again,  complaint  is  made  that  the  court  re- 
fused to  instruct  the  jury  that  If  either 
Schultz,  or  the  owner  of  the  strip  lying  be- 
tween his  land  and  the  railroad,  allowed 
the  accumulation  of  dry  leaves,  brushwood, 
and  other  rubbish  on  his  property,  which 
would  be  readily  fired  by  sparks  ordinarily 
Issuing  from  a  properly  equipped  locomotive, 
that  might  be  regarded  as  contributory  neg- 
ligence. This  was  certainly  an  extraordi- 
nary proposition,  first,  because  the  learned 
judge  throughout  the  trial  held  that,  if  the 
defendant's  locomotive  was  properly  equipped 
with  sparknarrestlng  appliances,  the  plain- 
tiff could  not  recover  whether  he  had  been 
careful  or  negligent;  second,  because  it  is 
an  attempt  to  impose  upon  property  owners 
along  the  line  of  a  railroad  duties  unknown 
and  unnecessary  before  the  building  of  the 
road;  and,  third,  if  this  proi>osition  means 
anything,  it  means  that  upon  such  property 
owners  devolves  the  duty  of  guarding  against 
the  negligence  of  railroad  companies  and 
their  servants,  but  this  is  simply  absurd." 
And  in  the  Michigan  case:  "The  obligation 
of  care  to  prevent  the  fire  from  the  defend- 
ant's engine  burning  the  plaintiff's  mill  rested 
upon  the  defendant  and  the  fact  that  old, 
combustible  matter  accumulated  about  the 
mill,  and  in  near  proximity  to  the  railroad 
cannot  be  urged  as  contributory  negligence  on 
the  part  of  the  plaintiff.  He  had  a  right  to 
use  the  offal  of  his  mUl  to  fill  up  the  waste 
and  low  places  with  it  just  as  he  was  ac- 
customed to  do  before  the  railroad  was 
built  He  was  not  obliged  to  guard  his 
premises  to  relieve  the  defendant  from  lia- 
bility for  his  negligent  acts."  The  same 
principle  has  been  recognized  in  Phillips  v. 
Railroad,  138  N.  G.  19,  50  S.  E.  464:  "The 
owner  of  premises  is  not  bound  to  anticipate 
negligence  of  a  railroad,  and  by  way  of 
prevention  make  provision  against  communi- 
cation of  fire." 

[6]  Opinions  of  witnesses  as  to  value  of 
land,  houses,  etc.,  have  been  very  generally 
received  when  the  witnesses  by  experience 
and'  Information  are  qualified  to  speak,  and 
we  think  there  was  no  error  In  their  ad- 
mission in  this  case.  1  Wig.  Ev.  $§  714^720 ; 
Whitfield  V.  L.  Go.,  152  N.  O.  214,  67  S.  E. 
612. 

[6]  It  is  true  that  in  estimating  value  as 
an  element  of  damage  the  jury  is  restricted 
to  the  time  of  the  injury,  as  his  honor  held, 
but  a  witness  may  speak  of  value  at  other 
times  as  bearing  on  the  value  when  the  in- 
jury occurred. 

[7]  The  evidence  as  to  reduction  in  the 
valuation  of  the  property  for  taxation  after 
the  fire  was  properly  excluded.    Ridley  v. 
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Railroad,  124  N.  C.  37,  32  a  B.  379;  Rail- 
road y.  Land  Co.,  137  N.  C.  380,  49  a,  E. 
350,  68  L.  R.  A.  333.  It  was  the  act  of  the 
officers  of  the  law  which  the  plaintiff  could 
not  control,  and  the  tax  lister  testified  that 
he  had  no  recollection  of  the  amount  of 
the  reduction  asked  for  by  the  plalntUf  or 
his  agent. 

We  have  examined  with  care  the  entire 
record,  and  find  no  error. 

No  error. 


(156  N.  C.  319) 

HOCKADAT  T.  LAWRENCE  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  18, 

1911.) 

1.  JuBT  (i  28*>— Right  to  Trial  bt  JtniT— 
Waiybb—Statutobt.  Pkovisions. 

Retisal  1905,  §  540,  which  prescribes  that 
the  right  to  a  trial  by  jury  may  be  waived  by 
failing  to  appear  at  the  trial,  by  written  con- 
sent filed  with  the  clerk,  or  by  oral  eonsent  en- 
tered in  the  minutes,  excludes  other  modes  of 
waiver. 

[Bd.  Note.— For  other  cases,  see  Jury,  Cent 
IMg.  if  17^196;    Dec.  Dig.  §  28.*] 

2.  Costs   (§   2*)— Natube   and   Gbounds   of 
Costs. 

Items  of  cost  as  they  arise  in  an  action 
are  in  no  legal  sense  the  subject  of  the  litiga- 
tion, and  arise  only  incidently  in  the  progress 
of  the  cause. 

[Ed.  Note.— Fbr  other  cases,  see  Costs,  Cent 
Dig.  IS  4,  26;  Dec.  Dig.  §  2.*] 

3.  INSANB  Pebsons  (|  lOS*)— Action&— Nkxt 
Fbiend— Costs. 

In  an  action  by  an  insane  person  by  his 
next  friend  appointed  by  the  court,  the  next 
friend,  unless  guilty  of  bad  faith  or  mismanage- 
ment, is  not  liable  to  costs. 

[EJd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §  187;   Dec.  Dig.  §  103.«] 

4.  JuBY  (§  12*)— Action  by  Next  Fbikwd— 
Death  of  Plaintiff— Issue  of  Fact. 

An  action  was  brought  by  an  insane  person 
by  his  next  friend  appointed  by  the  court,  and, 
after  the  decease  of  the  insane  person,  his  ex- 
ecutor, made  a  party  to  the  action  by  order  of 
the  court,  answered,  alleging  that  the  action 
was  not  for  the  best  interest  of  the  estate  of  the 
decedent,  and  should  be  dismissed  at  the  cost 
of  the  plaintiff  and  the  surety  on  his  prosecu- 
tion bond.  Heldt  that  t^e  answer  raised  no 
issue  of  fact  as  to  the  hezt  friend's  bad  faith 
or  mismanagement,  so  as  to  entitle  the  executor 
to  a  trial  by  jury. 

nSd.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  §S  27-34 ;   Dec.  Dig.  §  li*] 

On  petition  of  defendant  Slkes  to  rehear, 
before  Supreme  Court    Dismissed. 

Action  by  J.  M.  Hockaday,  by  his  next 
friend,  against  C  M.  Lawrence,  in  which, 
after  Hockaday's  death,  his  devisees  and 
his  executor,  G.  T.  Sikes,  were  made  parties 
by  order  of  the  court  From  an  order  taxing 
costs  against  the  executor,  he  appealed.  This 
case  was  decided  at  the  last  term,  and  is 
now  before  the  court  upon  a  petition  to  re- 
hear. 

The  following  facts  appear  in  the  record:  I 


Fuller  filed  an  application  hefore  the  clerk 
of  the  superior  court  of  Granville  county  for 
the  appointment  of  a  next  friend  for  James 
M.  Hockaday,  who  had  been  found  by  a  jury 
to  he  non  compos  mentis,  and  on  the  same 
day  H.  C.  Hockaday  was  api)ointed  such  next 
friend,  and  instituted  this  action  for  the 
purpose  of  setting  aside  certain  deeds,  exe- 
cuted by  the  said  James  M.  Hockaday  to  the 
defendant,  which  purported  to  convey  the 
timber  on  certain  lands,  and  also  to  restrain 
the  defendant  from  cutting  said  timber.  A 
restraining  order  was  issued  in  the  action; 
and  after  notice,  and  upon  a  full  hearing, 
the  same  was  continued  to  the  hearing.  Aft- 
er the  institution  of  the  action,  a  guardian 
was  appointed  for  the  said  James  M.  Hocka- 
day, who  was  made  a  party,  but  who  took  no 
active  part  in  the  prosecution  of  the  action. 
In  1908  or  1909  James  M.  Hockaday  died, 
leaving  a  will,  and  his  executor  and  devisees 
were  made  parties  to  the  action  by  order 
of  court,  and  they  filed  answers  in  which 
they  say  "that  In  their  opinion  the  above- 
entitled  action  is  not  for  the  best  interest 
of  the  estate  of  J.  M.  Hockaday,  and  should 
not  be  prosecuted  farther."  A  caveat  was 
filed  to  said  will,  upon  the  ground  that  the 
testator  did  not  have  sufficient  mental  ca- 
pacity to  make  a  will  and  the  will  was  sus- 
tained. At  April  term,  1910,  of  the  superior 
court,  an  order  was  entered  in  the  action 
dissolving  the  restraining  order,  and  there- 
nix)n  an  arbitration  was  entered  into  between 
the  defendant  and  the  sureties  on  the  prose- 
cution bond,  and  an  award  was  rendered  in 
favor  of  the  defendant  for  $82,  which  was 
paid.  The  cause  again  came  on  for  hearing 
at  November  term,  1910,  of  said  court  Both 
parties  tendered  Judgment,  the  principal  dif- 
ference between  them  being  as  to  costs,  the 
defendant  asking  that  judgment  for  costs  be 
rendered  against  the  next  friend  and  the 
sureties  on  the  prosecution  hond,  and  the 
sureties  asking  that  it  be  rendered  against 
the  executor  of  James  M.  Hockaday.  His 
honor  found  as  a  fact  that  the  action  was 
instituted  for  the  benefit  of  the  estate  ot 
said  Hockaday,  and  taxed  the  costs  against 
the  executor,  and  the  executor  excepte<' 
and  appealed. 

Graham  &  Devln,  for  appellant  A.  A- 
Hicks  and  T.  T.  Hicks,  for  appellees. 

ALLEN,  J.  The  executor  insists  that  he 
raised  an  issue  of  fact  in  his  answer  by  al- 
leging "that  he  is  of  opinion  that  this  action 
is  not  for  the  best  interest  of  the  estate  of 
James  M.  Hockaday,  and  should  not  be  prose- 
cuted further,  but  should  he  dismissed  at  the 
cost  of  plaintiff  and  the  surety  on  his  prose- 
cution bond,*'  and  that  as  he  has  not  waived 
the  right  in  the  mode  prescribed  by  statute, 
he  is  entitled  to  have  this  issue  passed  on  by 


On  the  4th  day  of  February,  1907,  W.   N. '  a  jury. 
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[1]  It  Is  tme,  as  conteoded  by  the  defend- 
ant»  that  Rey.  i  540,  prescribes  only  three 
ways  in  which  a  trial  by  jury  may  be  waiv- 
ed:    (1)  By  failing  to  appear  at  the  trial. 

(2)  By  written  consent  filed  with  the  derk. 

(3)  By  oral  consent  entered  in  the  minutes, 
and  that  there  is  no  such  waiver  on  this  rec- 
ord. The  statute  was  construed  to  exclude 
other  modes  of  waiver  in  Hahn  v.  Brinson, 
133  N.  a  8,  45  &  E.  359.  If,  therefore,  an 
issue  of  fact  is  raised  by  the  answer,  the  de- 
fendant is  entitled  to  a  reversal  of  the  Judg- 
ment 

In  our  opinion  no  issue  Is  raised,  and  the 
former  judgment  of  this  court  should  stand.  ^ 

[2]  Items  of  cost,  as  they  arise  in  an  ac- 
tion, are  in  no  legal  sense  the  subject  of  the 
litigation,  and  arise  only  incidentally  in  the 
progress  of  the  cause.  As  was  said  in  Mar- 
tin V.  Sloan,  69  N.  G.  128,  if  parties  at  the 
beginning  of  a  suit  were  to  admit  that  they 
had  no  rights  involved,  but  wished  to  see 
which  could  make  the  other  pay  the  costs, 
the  courts  would  refuse  to  hear  them.  The 
different  sections  of  the  Code  In  reference  to 
costs  clearly  contemplate  the  action  of  the 
Judge,  and  recognize  his  power  to  pass  upon 
the  questions  that  may  arise  in  determining 
who  is  chargeable.  *H}08ts  may  be  allowed 
or  not,  in  the  discretion  of  the  court."  Rev. 
S  1267.  "Ck>sts  shall  be  Uxed."  Section 
1268,  etc. 

[31  If,  however,  the  rule  was  otherwise, 
the  defendant  has  not  raised  an  issue  in  the 
answer,  because  he  has  failed  to  allege  bad 
faith  or  mismanagement  on  the  part  of  the 
next  friend,  who  is  not  in  the  ordinary  sense 
a  party  to  the  action.  Tate  v.  Mott,  96  N.  C. 
19.  2  S.  B.  176;  Smith  v.  Smith,  108  N.  C. 
369,  12  S.  E.  1045,  13  S.  E.  113.  In  the  last 
case  Justice  Clark  uses  language  appropriate 
to  this  case.  He  says:  '*It  is  to  be  presumed 
that  the  order  of  the  court  appointing  next 
friends  was  made  regularly,  after  due  in- 
quiry, and  in  the  interest  of  Larkin  Smith. 
He  is  the  party  plaintiff  in  fact  and  in  law, 
and  appeared  by  next  friends,  who  merely 
represented  him,  under  the  authority  and 
appointment  of  the  court  Code,  S  180.  It  is 
contended,  however,  that,  though  not  strictly 
parties  to  the  action,  the  next  friends  in  the 
case  at  bar  in  resisting  the  motion  to  dis- 
charge them  were  in  fact  (virtually  found 
by  the  verdict  of  the  Jury)  resisting  the  will 
of  Larkin  Smith,  a  person  of  full  age  and 
competent  to  appear  for  himself,  that  such 
next  friends  officiously  and  unnecessarily 
caused  themselves  to  be  ai^ointed,  and  that 
they,  and  not  Larkin  Smith,  should  pay  the 
costs  incurred  by  their  false  clamor.  There 
is  some  force  in  this  suggestion.  While 
'next  friends'  may  not  be  embraced  in  the 
strict  letter  of  the  Oode  (section  535),  they 
come  within  the  purview  of  that  section.  It 
was  held  error  to  tax  trustees  of  an  express 


trust  who  are  parties  to  an  action  with  the 
costs,  unless  the  court  had  adjudged  that 
they  were  guilty  of  'mismanagement  or  bad 
faith  in  such  action.'  Smith  v.  King,  107  N. 
C.  273  [12  S.  B.  57].  A  fortiori,  it  is  error 
to  tax  'next  friends'  who  are  not  parties 
without  at  least  a  similar  finding.  This  is 
not  alleged  here  in  the  answer  or  found  by 
the  court  Indeed,  the  presumption  by  vir- 
tue of  their  appointment  by  the  court  is  that 
tfliey  acted  in  good  faith,  and  they  cannot  be 
liable  to  costs  unless  there  is  an  express  find- 
ing against  them  of  the  facts  requisite  to  tax 
them  with  costs.** 

[4]  The  allegation  in  the  answer  that  in 
the  opinion  of  the  executor  it  is  not  for  the 
best  interest  of  the  estate  to  further  prose- 
cute the  action  falls  far  short  of  an  allega- 
ion  of  bad  faith  or  mismanagmer.t 

We  find  no  error,  and  the  petition  is  di»> 
missed. 

Petition  dismissed. 


(IM  N.  c.  IM) 

KIVETT  et  al.  v.  WESTERN  UNION 
TELEGRAPH  CJO. 

(Supreme  Court  of  North  Carolina.     Oct.  18» 

1911.) 

1.  Teleoba^hs  and  Telephones  (§  67*)— 
Negligent  Delivebt  of  Teleobaic  —  Ac- 
tion—Damages. 

In  an  action  by  a  father  and  son  against 
a  telegraph  company  for  negligence  in  the  de- 
livery of  a  telegram  to  the  son,  announcing  the 
death  of  his  brother  and  informing  him  of  the 
time  fixed  for  the  funeral,  plaintiffs  cannot  re- 
cover substantial  damages,  unless  they  show  that 
the  son  could  and  would  have  reached  hpme 
in  time  for  his  brother's  funeral,  if  the  tele- 
gram had  been  promptly  delivered. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  i  67*} 

2.  Evidence  (S  471*)— Opinion  Evidencs^ 
Facts  ob  Mattebs  of  Opinion. 

The  statement  of  plaintiff,  in  an  action 
against  a  telegraph  company  for  negligence  in 
the  delivery  of  a  death  message,  that,  had  there 
not  been  a  delay  in  the  delivery  of  the  mes- 
sage, he  could  and  would  have  attended  his 
brotner's  funeral  at  th^  time  stated  in  the  mes- 
sage, and  that  he  had  made  railroad  connec- 
tions once,  and  knew  the  movements  of  the 
trains^  is  the  statement  of  a  fact,  and  not  of 
an  opinion. 

[Ed.    Note.— For   other  cases,   see   Evidence* 
Dec.  Dig.  i  471.*1 

3.  Teleobaphs  and  Telephones  (§  66*)^ 
Negligent  Delivebt  of  Telegbam— Ac- 
tion—Evidence— Relationship  OF  Plain- 
tiff to  Deceased. 

In  an  action  for  damages  for  the  negligence 
of  a  telegraph  company  in  delivering  a  message 
announcing  the  death  of  plaintiff's  brother,  and 
fixing  the  time  for  the  funeral,  evidence  by 
plaintiff  that  his  deceased  brother  had  gone 
West  with  him,  and  had  stayed  with  him  in 
the  West  three  years,  was  properly  admitted  as 
tending  to  prove  a  close  association  between 
them. 

[Ed.   Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dig.  Dig.  {  66.*] 
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4.  Tblbobaphs  and  Telephones  (S  66*)^ 
Neguoent  Delivebt  of  Telegram— Ac- 
tion—Pbesumption  OF  Mental  Anguish. 

In  an  action  for  negligence  of  a  telegraph 
company  in  delivering  a  message  announcing  the 
death  of  plaintifiTs  brother,  and  fixing  the  date 
of  the  faneral,  so  aa  to  prevent  plaintiff  from 
attending  the  funeral,  which  he  would  other- 
wise have  done,  mental  anguish  will  be  pre- 
sumed. 

[£3d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  i  61;  Dec.  Dig.  S 
66.*] 

5.  Tbial  (S  260*)  —  Instructions  —  Repeti- 
tion. 

A  party  whose  instructions  have  been  re- 
fused cannot  complain,  where  they  have  been 
substantially  given  in  the  charge  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  e51-659;   Dec  Dig.  $  260.*] 

6L  Telegraphs  and  Telephones  (§  37*)- De- 
livery OF  Telegram— Inquiry  at  Place  of 
Residence. 

Where  a  telegram  is  sent  in  care  of  another 
person,  it  is  not  sufficient  to  make  inquiry  for 
the  sendee  at  the  place  of  residence  of  such 
person,  if  it  is  not  delivered  to  him. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  37.*] 

7-  Trial  (§  252*)— Negligent  Delivery  of 
Telegram— Action— Instructions— Appli- 
cation to  Evidence. 

Where  there  is  no  evidence,  iu  an  action 
against  a  telegraph  company  for  negligence  in 
the  delivery  of  a  death  message,  that  the  com- 
pany ''offered"  the  message  at  plaintifiTs  boarding 
house,  or  **delivered"  it  at  his  place  of  busi- 
ness, instructions  assuming  an  offer  or  delivery 
of  the  telegram  as  a  fact  are  properly  refused, 
being  inapplicable  to  the  evidence. 


rE3d.  Note.— Por  other  cases,  see  Trial,  Cent 
Dig.  H  59&-612 ;  Dec.  Dig.  §  252.*] 

&  Trial  (§  251*)— Instructions— Applica- 
bility to  Pleadings. 

Instructions,  in  an  action  by  a  father  and 
son  against  a  telegraph  company  for  negligence 
in  the  delivery  of  a  death  message  to  the  son, 
that  it  was  the  duty  of  the  son  to  use  all 
available  means  to  have  the  funeral  postponed, 
and  to  get  there  if  possible,  and  that  if  he  had 
not  used  his  best  efforts  there  could  be  no  re- 
covery, and  that  if  the  father,  by  the  exercise 
of  reasonable  care,  could  have  postponed  the 
funeral  and  arranged  for  the  attendance  of 
the  son,  then  only  nominal  damages  could  be 
recovered,  are  properly  refused,  since  they  were 
only  appro^iriate  to  issues  on  contributory  neg- 
ligence, which  was  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  587-595 ;    Dec.  Dig.  {  251.*] 

9.  Trial  (|  251*)— Instructions— Applica- 
bility TO  Pleadings. 

In  an  action  by  a  father  and  son  against 
a  telegraph  company  for  negligence  In  the  de- 
livery of  a  death  message  to  the  son  at  De- 
troit, where  plaintiffs  did  not  seek  any  damag- 
es for  failure  to  deliver  a  telegram  sent  from 
Detroit,  the  refusal  of  instructions  that  plain- 
tiffs could  not  recover  for  alleged  nondelivery 
of  the  telegram,  alleged  to  have  been  sent  from 
Detroit,  is  not  error. 

[Ed.  Note.— For  oUier  cases,  see  Trial,  Dec. 
Dig.  f  251.*] 

10.  Telegraphs  and  Telephones  (§  74*)— 
Negligent  Delivery  op  Telegram  — Ac- 
tion—Submission  OF  Issues. 

In  an  action  by  a  father  and  son  against 
a  telegraph  company  for  damages  for  delay  in 
the  delivery  of  a  message  to  the  son,  announc- 
ing  the  death  of  his  brother  and  the   time  of^ 


the  funeral,  so  that  he  was  unable  to  attend 
the  funeral,  the  court's  submission  of  issues 
as  to  whether  defendant  negligently  delayed  to 
deliver  the  telegram  to  the  son,  whether,  had 
it  been  delivered  promptly,  he  could  have  at- 
tended the  funeral  of  his  brother,  and  what 
damages  the  father  and  son  could  recover,  en- 
abled the  parties  to  present  their  contentions 
before  the  jnry. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  §  74.*] 

11.  Evidence   (§   244*)— Admissibility— Dec- 
laration OF  Defendant's  Agent. 

In  an  action  for  damages  for  failure  to 
deliver  a  death  message,  where  the  evidence 
showed  that  plaintiff,  to  whom  the  message 
was  sent;  had  called  at  the  defendant's  place 
of  business  to  inquire  about  the  message,  a 
declaration  of  defendant's  agent  that  there  was 
no  message,  made  in  the  performance  of  a  du- 
ty, is  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  244.*] 

Appeal  from  Superior  Court,  Harnett 
County;  Cooke,  Judge. 

Actions  by  Z.  T.  Klvett  and  H.  H.  Klvett 
against  the  Western  Union  Telegraph  Com- 
pany, tried  together.  Judgment  in  each  case 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

These  were  two  separate  civil  actions;  each 
action  being  for  the  recovery  of  damages 
for  mental  anguish  alleged  to  have  been 
caused  by  the  delay  and  nondelivery  of  tele- 
grams, relating  to  the  death  of  one  Herndon 
H.  Klvett.  One  suit  was  in  the  name  of  Z. 
T.  Klvett,  father  of  the  deceased,  and  the 
other  In  the  name  of  H.  H.  Klvett,  twin 
brother  of  the  deceased.  By  consent  the  two 
cases  were  tried  together. 

There  was  evidence  on  the  part  of  the 
plaintiffs  tending  to  establish  the  following 
facts:  That  on  the  23d  day  of  July,  1909, 
the  plaintiff,  Z.  T.  Klvett,  was  living  at 
Buie's  Creek,  Harnett  county,  N.  C,  and 
the  plaintiff  H.  H.  Kivett,  his  son,  was 
living  at  Detroit,  Mich.,  and  was  boarding 
with  a  Mrs.  Pack,  at  28  Stlmson  Place, 
and  was  working  at  the  Ford  Motor  Com- 
pany shops  in  that  city.  That  at  7  o'clock 
a.  m.  on  the  23d  of  July,  a  message  was  de- 
livered to  the  defendant  at  Benson,  in  the 
following  words:  "Buie's  Creek,  N.  C,  July 
23rd,  1909.  H.  H.  Klvett,  Detroit,  Mich.,  28 
Stlmson  Place.  Herndon  died  this  morning. 
Heart  failure.  Will  bury  Sunday  evening. 
Wire  if  you  come.  Z.  T.  Kivett."  That  at 
7:35  said  message  was  promptly  dispatched 
by  the  Benson  office  and  was  received  at  the 
office  of  defendant  in  Detroit  at  7:23  a.  m. 
(central  time),  being  about  an  hour  later. 
That  about  8  o'clock  the  same  morning  this 
telegram  was  carried  by  a  messenger  boy 
of  the  defendant  to  28  Stimson  place,  where 
he  was  told  by  the  sendee*s  landlady,  Mrs. 
Edith  M.  Pack,  that  the  sendee,  H.  H.  Klv- 
ett, was  not  at  home,  that  he  was  at  the 
Ford  motor  works.  That  she  offered  to  pay 
the  charges,  but  was  told  by  the  messenger  boy 
that  It  must  be  delivered  personally.    That 
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the  said  H.  H.  Kivett'  was  at  work  at  said 
motor  works  on  said  day,  and  the  telegram 
was  not  delivered  to  him  there.  That  on 
returning  to  the.  boarding  place  at  6  o'clock 
p.  m.  on  the  same  day  the  telegram  arrived, 
he  was  informed  by  his  landlady  that  a 
telegram  had  come  to  the  house  for  him  dur- 
ing the  day,  and  he  thereupon  went  to  the 
main  office  of  the  defendant  company  in  De- 
troit, shortly  after  6  o*clock  p.  m.,  and  asked 
for  the  telegram,  and  was  told  by  the  de- 
fendant's agent  in  charge  that  none  had 
come  to  his  address  during  the  day.  That, 
after  retiring  for  the  night  at  about  12:30, 
the  next  morning  the  telegram  was  delivered 
to  the  plaintiff.  That  he  Immediately  wired 
to  his  father  that  he  could  not  reach  home 
in  time  for  the  funeral,  paid  for  both  tele- 
grams, and  delivered  this  last  one  to  the 
same  messenger  boy  who  had  delivered  the 
first  That  if  the  telegram  had  been  de- 
livered at  any  time  during  the  day  up  to  10 
o'clock  p.  m.  the  plaintiff  H.  H.  Kivett  could 
and  would  have  left  Detroit  in  time  to  have 
reached  his  father's  home  in  Buie's  Creek 
before  the  funeral.  There  was  also  evidence 
tending  to  show  that  at  the  time  the  tele- 
gram was  delivered  at  12:30  a.  m.,  July  24th, 
that  it  was  impossible  for  plaintiff  to  reach 
Buie*s  Creek  in  time  for  the  funeral. 

A  witness  for  the  defendant,  Mary  Nolan, 
testified  that  on  the  date  of  the  receipt  of  the 
telegram  at  Detroit  she  was  in  charge  of  a 
branch  office  of  the  defendant  in  that  city; 
that  she  handled  the  message  in  controversy 
and  sent  it  to  the  Ford  motor  works.  She 
did  not  claim  that  she  carried  the  message 
herself,  and  no  witness  was  introduced  who 
testified  that  he  went  to  the  motor  works 
with  the  message. 

The  plaintiff,  H.  H.  Kivett,  was  examined 
as  a  witness  and  testified  that  he  had  made 
the  railroad  connection  between  Detroit  and 
Dunn  once,  and  knew  the  movement  of  the 
trains.  He  was  then  asked:  "Q.  If  the  tele- 
gram had  been  delivered  to  you  in  the  morn- 
ing at  the  time  Mrs.  Pack,  your  landlady,  told 
you  it  came  there,  or  at  a  reasonable  time 
thereafter  at  the  Ford  automobile  shop, 
could  or  would  you  have  gone  home  to  the 
funeral?  (Defendant  objects.)  A.  I  could 
and  would  have  reached  home.  Q.  If  the 
company  had  delivered  the  telegram  to  you 
at  or  about  the  time  they  brought  it  to  the 
landlady  the  second  time  at  10  o'clock,  If 
they  had  delivered  it  to  you  at  the  Ford  au- 
tomobile shop,  could  you  have  gotten  home? 
(Defendant  objects;  overruled.  Exception.) 
A.  I  could  have  reached  home  if  they  had 
delivered  that  telegram  any  time  before  9 
o'clock  p.  m.  Friday,  July  23d.  I  could  have 
reached  home  in  time  for  my  brother's  fu- 
neral. I  would  have  done  it  I  could  have 
reached  home  at  the  time  I  Inquired  for  it  in 
time  for  my  brother's  funeral."  He  was  also 
asked:  "Q.  When  you  went  out  West,  state 
whether  or  not  your  brother  went  wiUi  you. 
A.  He  did.     Q.  How  long  did  he  stay  with 


you?     (Defendant  objects.)     A.  About  three 
years." 

The  defendant  tendered  the  following  is- 
sues: (1)  Did  the  defendant  negligently  delay 
the  delivery  of  the  telegram  sent  to  H.  H. 
Kivett?  (2)  Did  the  defendant  receive  and 
negligently  fail  to  transmit  and  deliver  a 
telegram  from  Detroit,  Mich.,  to  Dunn,  N.  C, 
as  alleged  in  the  complaint  of  Z.  T.  Kivett? 
(3)  Were  the  plaintiffs  injured  thereby?  (4) 
Wliat  damages,  if  any,  is  the  plaintiff  Z.  T. 
Kivett  entitled  to  recover  as  mental  anguish 
caused  by  such  negligence,  if  any  there  was? 
(5)  What  damages,  if  any,  \h  the  plaintiff  H. 
H.  Kivett  entitled  to  recover  as-  mental  an- 
guish caused  by  such  negligence,  if  any  there 
was?  Wliich  his  honor  refused  to  submit, 
and  defendant  excepted. 

His  honor  submitted  the  following  issues: 
(1)  Did  the  defendant  negligently  delay  to 
deliver  the  telegram  addressed  to  H.  H.  Ki- 
vett, in  Detroit,  Mich.,  as  alleged  in  the  com- 
plaint? (2)  If  the  telegram  had  been  deliver- 
ed promptly,  could  and  would  plaintiff's  son, 
H.  H.  Kivett  have  attended  the  funeral  of 
plaintiff's  son,  Hemdon  H.  Kivett?  (3)  What 
damages,  if  any,  is  the  plaintiff,  Z.  T.  Kivett, 
entitled  to  recover  of  the  defendant?  (1) 
Did  the  defendant  negligently  delay  the  tele- 
gram sent  to  H.  H.  Kivett  in  Detroit?  (2) 
If  the  telegram  had  been  delivered  promptly, 
could  and  would  plaintiff  have  attended  the 
funeral  of  his  twin  brother,  Herndon  H. 
Kivett?  (3)  What  damage,  if  any,  is,  the 
plaintiff,  H.  H.  Kivett  entitled  to  recover  of 
the  defendant  company?  Defendant  object- 
ed to  the  submission  of  the  issues  in  both 
cases.  Objection  overruled,  and  defendant 
excepted. 

The  defendant  tendered  the  following 
prayers  for  instructions: 

"(1)  That  if  the  jury  find  from  the  evi- 
dence that  the  telegram  as  sent  was  directed 
to  H.  H.  Kivett,  at  No.  28  Stlmson  place,  De- 
troit, Mich.,  that  the  same  was  promptly 
transmitted  to  Detroit,  and  within  a  short 
time  after  its  receipt  there  offered  the  same 
at  the  said  address,  th6  boarding  place  of  the 
plaintiff,  but  the  plaintiff  was  not  there,  then 
any  effort  made  by  the  defendant  to  deliver 
at  another  place  was  not  called  for  in  the 
contract  under  which  the  message  was  sent 
and  you  should  answer  the  first  issue,  'No.' " 
Refused,  and  defendant  excepted. 

"(2)  If  the  jury  find  from  the  evidence 
that  the  message  was  delivered  within  a  rea- 
sonable time,  to  the  Fdrd  motor  works,  in 
pursuance  of  information  furnished  to  the 
messenger  boy,  then  the  defendant  has  ful- 
filled its  contract  and  it  was  not  the  defend- 
ant's duty  to  locate  plaintiff  H.  H.  Kivett 
among  the  several  employes  of  that  com- 
pany, and  if  you  so  find,  you  should  answer 
the  first  issue,  "No."'  Refused,  and  defend- 
ant excepted. 

*'(3)  The  plaintiffs  cannot  recover  dam- 
ages for  any  suffering  occasioned  by  the 
death  of  Hemdon  Kivett,  but  if  at  all,  only 
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sach  mental  anguish  as  resulted  directly 
from  the  inability  of  H.  H.  Kivett  to  get  to 
the  funeral,  and  the  Jury  must  be  satisfied 
by  the  greater  weight  of  the  evidence  that 
such  inability  to  reach  the  funeral  was  caus- 
ed directly  by  the  negligence  of  the  defend- 
ant"   Refused,  and  defendant  excepted. 

"(4)  It  was  the  duty  of  the  plaintiff  H.  H. 
Kivett  to  use  all  available  means  to  have  the 
funeral  postponed,  and  to  get  there,  if  pos- 
sible, before  he  is  entitled  to  recover  at  all, 
and  if  you  are  not  satisfied  that  he  used  his 
best  efforts  you  should  answer  the  second 
issue,  'Na* "  .  Refused,  and  defendant  excep- 
ted. 

*'(5)  Mere  disappointment,  sorrow,  or  regret 
at  not  being  able  to  reach  the  funeral,  or  at 
not  having  the  son  at  such  funeral,  would  not 
constitute  what  the  law  deems  mental  an- 
guish, and  if  there  is  no  more  than  this,  then 
plaintiffs  can  recover  only  nominal  damages; 
and  there  is  no  evidence  in  this  case  that 
either  of  the  plaintiffs  suffered  mere  than 
disappointment,  sorrow,  or  regret  at  the  in- 
ability of  H.  H.  Kivett  to  get  to  the  funeral." 
Refused,  and  defendant  excepted. 

"(6)  The  plaintiff  H.  H.  Kivett  cannot  re- 
cover for  any  alleged  nondelivery  of  the  tele- 
gram alleged  to  have  been  sent  from  Detroit 
to  Z.  T.  Kivett  at  Dunn."  Refused,  and  de- 
fendant excepted. 

"(7)  The  plaintiff  Z.  T.  Kivett  cannot  re- 
cover anything  for  an  alleged  nondelivery  of 
the  telegram  claimed  to  have  been  sent  from 
Detroit  to  Dnnn,  as  there  is  no  evidence  that 
the  laws  of  the  state  of  Michigan  allow  such 
a  recovery."  Refused,  and  defendant  ex- 
cepted. 

"(8)  If  the  plaintiffs,  by  the  exercise  of 
reasonable  care,  could  have  postponed  the 
funeral  and  arranged  for  the  attendance  of 
H.  H.  Kivett  at  the  funeral,  then  the  plain- 
tiffs could  only  recover  nominal  damages." 
Refused,  and  defendant  excepted. 

His  honor  charged  the  jury  as  follows: 

"First.  It  is  the  duty  of  a  telegraph  com- 
pany to  be  diligent  in  transmitting  and  de- 
livering messages  which  are  received  by  It, 
and  any  failure  of  this  duty  on  its  part 
would  be  negligence,  and  if  damage  results 
from  such  negligence,  either  to  the  sender  or 
the  sendee  of  such  message,  it  would  be  ac- 
tionable negligence. 

"Second.  If  the  message  refers  to  a  case 
of  sickness  or  death  of  some  member  of  the 
Immediate  family  of  the  sender  or  sendee, 
and  there  be  actionable  negligence  on  the 
part  of  the  defendant  company  to  deliver  it, 
then  the  law  would  presume  mental  an- 
guish, but  there  would  be  no  presumption  as 
to  the  amount  of  damages  beyond  nominal 
damages,  and  It  would  be  upon  the  defend- 
ant to  prove  by  the  preponderance  of  the  evi- 
dence that  there  was  no  mental  anguish,  and 
the  burden  would  be  upon  the  plaintiff  to 
establish  by  the  greater  weight  of  the  evi- 
dence the  amount  of  damages  beyond  nom- 
inal damages.    Mental  anguish,  for  wliich  a 


plaintiff  would  be  entitled  to  recover,  is  not 
that  which  is  due  to  the  death,  but  it  must 
be  that  which  is  caused  by  the  negligence 
of  the  defendant  Sorrow  and  grief  for  thp 
death  of  a  member  of  the  family,  however 
does  not  constitute  a  cause  of  action,  un- 
less it  is  intensified  by  the  negligence  of  the 
telegraph  company  until  it  becomes  mental 
anguish,  and  mental  anguish  is  a  very  in- 
tense mental  suffering,  so  much  so  as  to 
temporarily  increase  mental  pain,  and,  al- 
though the  fact  that  the  negligence  of  the 
defendant  made  the  cause  of  disappoiutment 
and  regret  attending  upon  the  sorrow  and 
grief,  because  of  the  act  of  negligence  on 
the  part  of  the  defendant  company,  still,  un- 
less a  greater  feeling  than  that  was  produc- 
ed, it  would  not  amount  to  mental  anguish. 

"Third.  The  damages  to  be  allowed  for 
mental  anguish  are  compensatory,  and  not 
exemplary,  and  should  be  limited  to  a  satis- 
factory or  reasonable  compensation.  These 
are  psychological  in  their  nature,  and  may 
be  difilcult  of  assessment,  but  still  the  jury 
should  be  careful  to  allow  as  damages  what- 
ever is  a  fair  and  reasonable  compensation 
to  the  plaintiff  for  his  mental  anguish,  caus- 
ed by  the  negligence,  and  no  further. 

"Fourth.  The  two  cases  of  Z.  T.  Kivett 
against  the  Western  Union  Telegraph  Com- 
pany and  of  H.  H.  Kivett  against  the  West- 
em  Union  Telegraph  Company  are  by  con- 
sent of  the  parties  being  tried  together.  The 
court  further  instructs  the  Jury  as  follows: 
Now  apply  the  principles  of  the  law  above 
expressed  to  the  facts  of  these  cases  as  the 
jury  shall  find  them. 

"Fifth.  Then  upon  the  first  Issues  submit- 
ted in  the  case  of  Z.  T.  Kivett  against  the 
Western  Union  Telegraph  Company,  if  the 
jury  shall  find  by  the  greater  weight  of  the 
evidence  that  the  defendant  negligently  de- 
layed to  deliver  the  message  addressed  to 
H.  H.  Kivett  in  Detroit,  as  alleged  in  the 
complaint  the  jury  should  answer  the  first 
issue,  *Yes.'  If  they  should  not  so  find,  they 
should  answer  that  issue,  'No';  if  they  should 
answer  that  issue,  *No,*  they  need  not  go 
any  further,  and  this  instruction  is  given  as 
to  the  first  issue  in  the  other  case  of  H.  H. 
Kivett  against  the  Western  Union  Telegraph 
Company;  but  if  they  should  answer  the 
first  issue,  'Yes,'  as  to  any  of  them,  then  as 
to  both  cases,  if  so  answered,  or  as  to  the 
one  whereof  the  answer  is,  *Yes,'  as  the  case 
may  be,  the  Jury  shall  proceed  to  consider 
the  second  issue,  and  upon  that  issue  the 
court  Instructs  tiie  jury  that  if  they  shall 
find  by  the  greater  weight  of  the  evidence 
that  if  the  message  had  been  delivered  with 
reasonable  promptness  H.  H.  Kivett  could 
and  would  have  reached  his  father's  home 
in  time  to,  and  would  have  attended  his 
brother's  funeral  or  burial,  they  should  an- 
swer said  issue,  'Yes';  if  they  should  not  so 
find,  they  should  answer  that  issue,  'No,'  in 
both  cases,  and  if  they  should  answer  that 
issue,  'No,'  they  need  not  go  any  further. 


392 


72  SOUTHEASTERN  REPORTER 


(N.a 


"Sixth.  But  if  they  should  answer  that  Is- 
sue, *Tes,'  upon  the  third  Issue  the  court  in- 
structs the  jury  that  they  must  allow  nom- 
inal damages  Ui  each  case,  and  in  addition 
thereto  they  should  allow  in  each  case  a 
reasonable  compensation  for  the  mental  an- 
guish which  they  find  the  respective  plain- 
tiffs suffered  because  of  the  negligence  of 
the  defendant,  which  the  court  has  heretofore 
advised,  so  that  the  damages  allowed  for 
this  cause  should  be  reasonable,  and  only 
in  compensation  for  the  anguish  caused  by 
the  negligence  of  the  defendant.  The  court 
charges  you  that  in  your  deliberations  on 
that  subject  a  spirit  of  fairness  should  con- 
trol." 

Rose  &  Rose,  for  appellant  Raggett  & 
Baggelt  and  J.  C  Caifford,  for  appellees. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1, 2]  The  plaintiffs  could  not  recov- 
er substantial  damages,  unless  they  estab- 
lished the  fact  that  H.  H.  Klvett  could  and 
would  have  reached  home  in  time  for  his 
brother's  funeral,  if  the  telegram  had  been 
promptly  delivered.  His  evidence  on  this 
point  was  therefore  material,  and  we  do  not 
think  it  is  subject  to  the  criticism  of  the 
defendant  that  the  witness  was  stating  an 
opinion,  not  a  fact,  and  that  he  does  not 
show  that  he  was  familiar  with  the  sched- 
ules of  the  trains.  He  does  not  use  the 
word  "schedule,"  but  says  he  had  made  the 
connection  between  Detroit  and  Dunn  once, 
and  knew  the  movement  of  the  trains.  We 
think  the  evidence  competent. 

[3]  It  was  also  competent  for  him  to  tes- 
tify that  his  deceased  brother  had  stayed 
with  him  in  the  West  three  years,  as  bear- 
ing upon  the  relationship  between  them. 

[4]  While  mental  anguish  will  be  presum- 
ed under  conditions  presented  by  this  rec- 
ord, when  the  relationship  is  that  of  broth- 
ers, this  does  not  exclude  other  evidence 
tending  to  prove  a  close  association  between 
them. 

[5]  The  third  and  fifth  prayers  for  instruct 
tions  were  substantially  given  in  the  charge 
of  the  court,  and  we  think  there  was  no  er- 
ror in  denying  the  others. 

[6]  The  first  of  these  prayers,  if  accepted 
as  law,  would  relieve  the  telegraph  company 
from  any  duty  to  make  inquiry  for  the  sen- 
dee of  a  message,  when  the  street  address  is 
given,  further  than  at  the  place  indicated  by 
the  address,  and  is  opposed  to  the  doctrine 
in  Hendricks  v.  Telegraph  Co.,  126  N.  C.  312, 
85  S.  E.  543,  78  AnL  St  Rep.  658,  where  it 
ifl  held  that,  although  a  telegram  is  sent  in 
care  of  another  person,  it  is  not  sufficient 
to  make  inquiry  at  the  place  of  business  of 
such  person,  if  not  delivered  to  him.  The 
rule  contended  for,  if  sustained,  might  re- 
lieve the  defendant  from  liability  in  this 
case,  but  It  would  result  in  imposing  addi- 
tional burdens  and  expense  on  It,  because 


under  such  a  rule  no  one  would  add  a  street 
address  to  a  telegram,  and  the  defendant 
would  have  to  search  a  city  for  a  sendee. 

[7]  Again,  there  is  no  evidence  that  the  de- 
fendant "offered"  the  message  at  the  board- 
ing house.  On  the  contrary,  the  keeper  of 
the  house  testified  that  she  told  the  messen- 
ger boy  she  would  pay  for  the  message,  and 
he  said  it  must  be  delivered  personally,  and 
she  was  not  contradicted. 

The  second  prayer  could  not  have  been 
given,  because  there  was  no  evidence  of  a 
delivery  at  the  motor  works.  The  only  wit- 
ness on  this  question  was  Mary  Nolan,  who 
was  in  charge  of  a  branch  office  of  defend- 
ant in  Detroit,  and  who  testifies  to  no  fact, 
except  that  she  gave  the  message  to  a  mes- 
senger boy,  who  was  not  a  witness. 

[6]  The  fourth  and  eighth  prayers  relate 
to  the  conduct  of  the  plaintiff,  and,  if  con- 
taining correct  statements  of  law,  should 
have  been  directed  to  issues  on  contribu- 
tory negligence,  instead  of  to  the  issue  of 
negligence.  The  f^ct  that  the  defendant  did 
not  tender  an  issue  on  contributory  negli- 
gence is  very  strong  evidence  that  it  did  not 
arise.  It  would  seem  that  if  he  had  attempt- 
ed to  postpone  the  funeral  it  would  not  have 
availed  him,  as  he  had  to  communicate  with 
his  father  by  telegraph,  and  he  sent  a  tele- 
gram which  was  not  delivered. 

[9]  The  court  could,  with  propriety,  have 
given  the  sixth  and  seventh  prayers,  but  the 
refusal  to  do  so  is  not  error.  The  plaintiffs 
did  not  seek  to  recover  damages  for  failure 
to  deliver  the  telegram  sent  from  Detroit, 
and  the  charge  clearly  and  explicitly  confines 
the  jury  to  the  consideration  of  the  telegram 
sent  fi'om  Buie*s  Creek. 

[10]  The  issues  submitted  by  the  court  are 
almost  identical  with  those  which  were  ap- 
proved in  Dobson  v.  Telegraph  Co.,  152  N.  O. 
766,  68  S.  E.  176,  and  enabled  the  plaintiffs 
and  the  defendant  to  present  their  conten- 
tions before  the  jury.  "It  is  not  material  in 
what  form  Issues  are  submitted  to  the  jury, 
provided  they  are  germane  to  the  subject  of 
the  controversy,  and  each  party  has  a  fair 
opportunity  to  present  his  version  of  the 
facts  and  his  views  of  the  law,  so  that  the 
case,  as  to  all  parties,  can  be  tried  on  the 
merits."  Wilson  v.  Taylor,  154  N.  C.  215,  70 
S*   E.   2o8. 

[11]  The  record  does  not  disclose  that  an 
excep^on  was  taken  to  the  conversation  with 
the  agent  *of  the  defendant,  when  the  plain- 
tiff called  at  the  telegraph  office  about  6 
o'clock,  and  asked  if  there  w&s  a  telegram 
for  him;  but,  in  any  event,  we  think  the 
evidence  is  competent,  because  the  declara- 
tions were  made  in  furtherance  of  a  duty  the 
agent  was  then  performing  for  the  defendant 

There  was  evidence  of  negligence,  and  the 
motion  to  nonsuit  oould  not  have  been  al- 
lowed. 

No  error. 


SO) 
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(81  SL  C.  645) 

VBRNEK  et  aL  t.  MULLER  et  al.,  Board  of 
Gom'ni  of  Richland  County. 

(Supreme  Court  of  South  Carolina.     Oct.  25, 

1911.) 

1.  T  o  w  IT  s    (I    62^)  —  Township    Bonds  — 
Bridges—"  Build.** 

Const,  art.  10,  §  6,  proTides  that  the  Gen- 
eral Assembly  shall  not  have  power  to  author- 
ise any  county  or  township  to  levy  a  tax  or 
issue  bonds  for  any  purpose,  "except  for  educa- 
tional purposes,  to  build  and  repair  roads, 
buildings  and  bridges,  etc."  Act  Feb.  20,  1908 
(25  St.  at  Large,  p.  1431),  providing  for  free 
bridges  across  certain  rivers  between  counties 
named,  the  purchase  thereof  by  a  township, 
and  the  issue  of  bonds,  if  approved  by  the 
electors  for  the  purposes  of  such  purchase,  con- 
ferred authority  to  "build"  or  purchase  and  to 
maintain  such  bridge,  etc  Held,  that  the  pur- 
pose of  the  Constitution  was  to  leave  the  Leg- 
islature free  to  authorize  counties  and  town- 
ships to  establish  and  maintain  public  roads, 
buildings,  and  bridges,  and  that  the  word 
•*build"  might  be  employed  in  the  sense  of  ob- 
tain, secure,  or  acquire,  as  well  as  in  the  ordi- 
nary meaning,  and  that  hence  the  purchase 
of  standing  bridges  was  not  in  violation  of  the 
Constitution  (citing  1  Words  and  Phrases,  887). 
[Ed.  Note.— For  other  cases,  see  Towns,  Dec. 
Dig.  §  52.^] 

2.  Evidence  (8  10^)— Judicial  Notice— Geo- 
OBAPHiCAL  Facts— Location  of  Cities. 

The  court  takes  judicial  notice  of  the  geo- 
graphical situation  and  the  fact  that  the  state 
capital  (Columbia)  is  situated  in  Columbia 
township,  near  the  confluence  of  the  Congaree 
and  Broad  rivers. 

[Ed.  Note.— For  other  cases,  see  EWdence, 
Cent.  Dig.  §§  9-14 ;   Dec.  Dig.  §  10.*] 

8  Statutes    (§   7($*)  •—  Special    Laws— Free 
Bridges  in  Certain  Location. 

Act  Feb.  20,  1908  (25  St.  at  Large,  p. 
1431),  undertaking  to  provide  for  free  bridges 
across  certain  rivers  in  the  state,  is  not  a  spe- 
cial law,  in  contravention  of  Comt.  art.  3,  § 
34,  subd.  11,  which  provides  that,  *'in  all  oth- 
er cases  where  a  |;eneral  law  can  be  made  ap- 
plicable, no  special  laws  shall  be  enacted," 
since  the  object  to  be  accomplished  related  to 
a  corporate  purpose  of  the  township  in  which 
the  bridges  were  to  be  provided,  and  the  situ- 
ation was  one  which  could  not  have  been  dealt 
with  by  a  general  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  §  76.*] 

Supplemental  petition  by  James  S.  Vemer 
ftnd  others  to  enjoin  W.  F.  Muller  and  oth- 
ers, as  members  of  the  Board  of  County  Ck>m- 
missloners  of  Richland  County,  from  Issuing 
certain  township  bonds  for  bridge  purposes. 
Injunction  denied,  and  petition  dismissed. 

See,  also,  89  S.  C.  117,  71  S.  E.  654. 

Weston  &  Aycock,  for  petitioners.  Clark- 
son  &  Clarkson,  for  respondents. 

JONES,  C.  J.  Under  the  original  petition 
In  this  case,  petitioners  sought  to  enjoin  the 
board  of  county  commissioners  of  Richland 
county  from  Issuing  certain  bonds  of  Colum- 
bia townslilp,  in  said  county,  for  bridge  pur- 
poses, pursuant  to  the  act  of  February  20, 


1908  (25  St  at  Large,  p.  1431),  and  the  fineB- 
tions  then  presented  were  decided  by  this 
court  in  an  opinion  filed  June  14,  1911,  re- 
ported in  89  S.  0.  117,  71  S.  B.  654,  in  which 
the  injunction  sought  was  denied. 

[1]  Under  a  supplemental  petition  and  with 
leave  of  the  court,  it  is  sought  to  renew  the 
request  for  an  injunction  upon  other  grounds 
than  those  already  considered.  It  is  now 
contended  that  the  act  of  1908,  construed  to 
authorize  the  purchase  of  standing  bridges, 
is  obnoxious  to  section  6,  art  10,  of  the  Con- 
stitution, which  provides  i  'The  Creneral  As- 
sembly shall  not  have  power  to  authorize  any 
county  or  township  to  levy  a  tax  or  issue 
bonds  for  any' purpose,  except  for  education- 
al purposes,  to  build  and  repair  public  roads, 
buildings  and  bridges,  etc."  The  purpose  of 
the  Constitution  was  to  leave  the  Legislature 
free  to  authorize  counties  and  townships  to 
establish  and  maintain  public  roads,  build- 
ings, and  bridges.  The  word  "build"  may  be 
employed  in  the  sense  of  obtain,  secure,  or 
acquire,  as  well  as  the  ordinary  meaning. 
In  Nebraska  Loan  &  Building  Ass'n  v.  Per- 
kins, 61  Neb.  254,  85  N.  W.  67,  1  Words  and 
Phrases,  887,  authority  to  loan  funds  for 
"building"  homesteads  was  construed  to  in- 
clude the  idea  of  purchasing  lots  and  build- 
ings. In  Bascom  t.  Oconee,  48  S.  C.  55.  25 
S.  E.  984,  authority  to  the  county  commis- 
sioners to  open  and  establish  a  public  road 
connecting  with  a  bridge  over  a  stream  in- 
cluded power  to  purchase  the  bridge  already 
constructed.  In  Dick  v.  Scarborough,  73  S. 
C.  153,  56  S.  E.  86,  it  was  held  that  author- 
ity to  issue  bonds  for  establishing  municipal 
waterworks  included  the  acquirement  of  wa- 
terworks by  purchase. 

[2,  3]  It  is  also  contended  that  the  act  of 
1908  is  a  special  law,  in  contravention  of  sub- 
division 11,  §  34,  art  3,  of  the  Constitution, 
which  reads  as  follows:  "In  all  other  cases 
where  a  general  law  can  be  made  applicable 
no  special  law  shall  be  enacted."  The  pur- 
pose of  the  act  was  to  provide  for  free  bridg- 
es across  the  Congaree  and  Broad  rivers  in 
this  state,  between  Columbia  township,  in 
Richland  county,  and  the  county  of  Lexing- 
ton. 

The  court  takes  Judicial  notice  of  the  geo- 
graphical situation  and  the  fact  that  the 
state  capital  (Columbia)  is  situated  in  Colum- 
bia township,  near  the  confluence  of  these 
rivers.  The  object  to  be  accomplished  re- 
lated to  a  corporate  purpose  of  Columbia 
township,  and  the  situation  was  one  which 
could  not  have  been  dealt  with  by  a  general 
law.  State  v.  Brock,  66  S.  C.  362,  44  &  E. 
931. 

Injunction  denied,  and  petition  dismissed. 

GARY,  A.  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur. 
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(19  8.  O.  6ff) 

PINCKNBT  T.  ATLANTIC  COAST  LINE  R- 

00.  et  al. 

(Supreme  Court  of  South  Caroliua.     Oct  25, 

1911.) 

1.  Masteb  and  Sebvant  (§  243*}— Railroads 
—Cab  Repaibebs— Injubt  —  Contbibutobt 
Nbglioence. 

A  railway  car  repairer  is  guilty  of  contribu- 
tory negligence  in  working  under  a  car  in  dis- 
regard of  a  rule  requiring  him  to  protect  himself 
by  posting  a  flag  at  the  bead  of  the  track,  if  he 
could  comply  with  the  rule  with  reasonable 
effort 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cfent  Dig.  §§  682,  759-775;  Dec  Dig. 
1248.*] 

2.  Maetteb  and  Sebvant  (S  265*)— Contbibu- 
TOBT  Negligence— BuBDEN  of  Pboof. 

The  burden  is  on  an  employer,  sued  for 
personal  injury,  to  show  a  rule  requiring  the 
employ^  to  protect  himself,  and  the  latter's  vio- 
lation thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  877-908;  Dec.  Dig.  § 
265.*] 

3.  Mabteb  AND  Sebvant  (S  201*)  — Negli- 
gence OF  Fellow  Sebvants. 

An  employe  cannot  recover  for  injury  prox- 
imately resulting  from  negligence  of  a  fellow 
servant  as  the  sole  cause,  or  as  a  cause  con- 
curring with  plaintiff's  own  negligence;  but  he 
can  recover  if  the  proximate  cause  was  the  neg- 
ligence of  defendant  combined  with  that  of  the 
fellow  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  515-634;    Dec.  Dig.  § 

4.  Masteb  and  Sebvant  ({  285*)— Railboads 
—Cab  Repaibebs  —  Injubt  —  Jubt  Ques- 
tions. 

In  an  action  for  Injury  to  a  railwav  car  re- 
pairer by  movement  of  a  car  under  which  he  was 
working,  held,  under  the  evidence,  a  jury  ques- 
tion whether  the  injury  resulted  from  detend- 
ant's,  a  fellow  servant's,  or  plaintiff's  own,  neg- 
ligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1002-1053;  Dec.  Dig.  § 
285.*! 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;   Ernest  Gary,  Judge. 

"To  be  officially  reported." 

Action  by  J.  B.  Plnckney  against  the  Atp 
lantic  Coast  Line  Railroad  Company  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

Legare  &  Holman  and  Howell  A  Oruber, 
for  appellant  Jas.  E.  Peurifoy,  W.  H.  Fitz- 
Simons,  P.  A.  Willcoz,  and  F.  Barron  Grier, 
for  respondents. 

WOODS,  J.  The  plaintiff,  a  car  repairer, 
was  injured  on  the  railroad  yard  at  Yemas- 
see  by  the  impact  of  a  moving  freight  train 
against  the  car  under  which  he  was  work- 
ing. In  his  complaint  he  alleged  that  he 
went  under  the  car  to  work,  relying  on  the 
assurance  of  the  conductor  of  the  train  that 
he  had  finished  his  work  at  Temassee,  and 
was  about  to  start  for  Augusta;  and  that 
the  conductor,  without  notice  to  him,  ''care- 
lessly, negligently,  wantonly,  and  in  gross 


and  reckless  disregard  of  the  safety  and 
rights  of  the  plaintiff,*'  moved  the  locomotive 
and  train  upon  the  siding,  and  struck  and 
violently  moved  the  car,  and  thus  inflicted 
the  injuries  complained  of.  The  defenses 
material  to  the  appeal  are:  Denial  of  negli- 
gence; the  allegation  of  contributory  negli- 
gence, in  that  the  plaintiff  "carelessly  and 
itegligently  went  between  and  under  said 
cars  to  work  thereon,  without  placing  the 
blue  flag  or  signal  to  denote  that  he  w.as  at 
work  under  or  about  the  cars,  in  direct  viola- 
tion of  the  rules  of  the  company  and  his 
orders  as  car  inspector";  and  the  allegation 
that  the  injuries  received  by  plaintiff,  if  not 
due  to  his  own  negligence,  were  due  to  the 
negligence  of  a  fellow  servant  or  fellow  serv- 
ants of  the  plaintiff.  At  the  close  of  .plain- 
tiff's testimony,  the  circuit  judge  ordered  a 
nonsuit,  summarizing  as  follows  his  reasons 
for  holding  that  the  plaintiff  could  not  re- 
cover: "(1)  He  knew  it  was  dangerous  to  go 
under  that  car.  He  made  that  statement 
(2)  That  there  was  at  the  time  a  train  in  the 
yard.  (3)  That  he  knew  the  rule  of  the  com- 
pany to  protect  himself  with  a  blue  flag.  <4) 
That  he  did  not  protect  himself  with  a  blue 
flag.  (5)  That  in  place  of  a  flag  he,  by  his 
own  act  delegated  that  power,  that  trust  to 
his  colaborer.  Freeman.  (6)  That  this  co- 
laborer  or  fellow  servant,  or  parbier,  as  he 
expressed  it  did  not  warn  him  of  the  ap- 
proach of  the  backing  train.  (7)  That  if  the 
fellow  servant  had  warned  him  he  could 
have  escaped  the  injury." 

[1,  2]  The  case  turns  mainly  on  whether 
the  evidence  offered  by  the  plaintiff  proved 
conclusively  that  he  bad  been  guilty  of  con- 
tributory negligence  in  disregarding  the  rule 
of  the  company,  requiring  a  car  repairer 
working  under  a  car  to  protect  himself  by  a 
blue  flag.  If  the  plaintiff  proved  that  he  did 
disregard  such  a  rule,  known  to  him  to  be 
in  force  and  so  essential  to  his  own  safety, 
as  well  as  the  safety  of  other  employ^  and 
the  general  public,  when  he  could  have  com- 
plied with  it  by  reasonable  effort  on  his  part 
and  thus  prevented  the  injury,  then  the  non- 
suit was  proper.  Stephens  v.  Southern  Ry. 
Co.,  82  S.  C.  542,  64  S.  B.  001.  Th6  alleged 
contributory  negligence  in  failing  to  use  the 
protection  of  a  blue  flag,  as  required  by  the 
rule,  being  an  affirmative  defense,  it  was 
not  incumbent  on  the  plaintiff  to  prove  that 
he  had  not  violated  the  rule,  or  that  he  could 
not  have  complied  with  it  by  reasonable  ef- 
fort; on  the  contrary,  the  burden  was  on  the 
defendants  to  prove  the  rule  and  its  viola- 
tion. Of  course,  the  defendants  could  rely 
for  such  proof  on  the  evidence  offered  by 
the  plaintiff. 

All  the  testimony  on  the  subject  was  the 
following,  adduced  from  the  plaintiff:  "Q. 
I  want  you  to  tell  the  jury  what  transpired 
l)efore  you  were  injured,  and  how  you  were 
injured.    A.  When  I  was  working,  I  used  a 
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blue  flag — that  is,  we  used  two  or  more 
flags;  we  placed  them  at  tlie  head  of  the 
tracks  to  warn  out  other  trains;  and  I  work- 
ed there  about  25  days,  and  most  of  our  flags 
were  broken  up  the  day  before  I  went  to 
work  there.  Q.  The  day  before  what?  A. 
The  day  before  I  was  injured  I  had  both 
flags  broken.  (Objected  to  on  the  ground 
that  there  is  no  allegation  in  the  complaint 
that  Improper  appliances  were  furnished  the 
plaintiff  with  which  to  work.  Objection  sus- 
tained by  the  court)  Q.  Well,  omit  about  the 
flags  for  the  present  Now,  at  that  time,  Mr. 
Pinckney,  just  before  you  were  injured,  was 
there  any  freight  train  in  the  yard  at  that 
time?"  Cross-examination:  "Q.  When  you 
wfere  working  at  Florence  as  repairer,  you 
knew,  of  course,  that  the  rules  did  not  per- 
mit you  to  go  under  a  car  without  display-^ 
ing  a  blue  flag?  A.  I  had  never  been  told  so, 
but  I  learned  it  from  working  with  them. 
Q.  Now  what  kind  of  signal  do  you  use  at 
ni^t  under  a  car?  A.  I  don't  know.  I 
never  worked  at  night  Q.  But  you  do  know 
you  use  a  blue  flag  in  daylight?  A.  Yes,  sir. 
Q.  Yon  say  you  did  know  that  was  the  rule? 
A.  Yes,  sir.  Q.  That  was  the  same  rule  you 
had  with  the  C.  &  W.  C.  and  A.  C.  L.  before 
you  went  to  Florence?  A.  Yes,  sir.  Q. 
Where  did  you  put  that  blue  flag?  A.  At  the 
head  of  the  track  you  were  working  on.  Q. 
So  the  engineer  would  see  the  flag?  A.  Yes, 
sir.  Q.  And  that  would  stop  him?  A.  It 
was  supposed  to  do  that" 

It  thus  appears  that  after  plaintiff  had 
told  of  the  general  use  of  the  flags  and  of  the 
condition  of  those  furnished  him,  objection 
was  made  by  defendants,  and  sustained,  to 
his  testimony  that  the  flags  were  broken. 
There  was  no  conclusive  evidence  that  the 
blue  flags  were  not  used  on  this  occasion, 
but,  even  If  there  had  been,  we  are  unable  to 
agree  that  a  nonsuit  was  proper  without  al- 
lowing the  plaintiff  to  testify  as  to  the  condi- 
tion of  the  flags  furnished  liim;  for  it  might 
have  appeared  that  tliey  were  so  broken  as 
t*  be  useless,  and  that  he  had  been  unable 
to  procure  others. 

£8,  4]  The  testimony  was  direct  that  the 
conductor  of  the  train  assured  plaintiff  that 
he  was  through  with  his  work,  and  was 
about  to  leave  for  Augusta,  and  that  the 
plaintiff  relied  on  this  statement  in  going 
imder  the  car.  The  act  of  the  conductor  in 
running  his  train  back  and  striking  the  cars 
standing  on  the  siding  under  these  circum- 
stances furnished  some  evidence  of  negli- 
gence on  the  part  of  the  defendants.  It  may 
be  that  the  plaintiff's  fellow  laborer.  Free- 
man, who  at  plaintiff's  request  was  on  watch 
against  the  approach  of  a  tram,  was  negli- 
gent in  not  signaling  the  train  to  stop,  and 
in  not  warning  plaintiff  of  its  approach,  and 
that  his  negligence  was  a  proximate  cause 
of  the  accident  If  the  negligence  of  Free^ 
man,  the  fellow  servant  was  the  sole  proxi- 


mate cause,  or  one  of  the  proximate  causes^ 
the  negligence  of  the  plaintiff  being  the  oth- 
er, then  the  plaintiff  could  not  recover.  But 
if  the  proximate  cause  of  the  injury  was  the 
negligence  of  the  defendants  combined  with 
the  negligence  of  Freeman,  the  fellow  serv- 
ant the  plaintiff  would  not  be  precluded  from 
recovery.  Elms  v.  Sou.  Power  Co.,  79  S.  O. 
502,  60  S«  B.  1110;  Roberts  v.  Virginia  C.  C. 
Co.,  84  S.  C.  288,  66  S.  B.  298.  We  think  the 
evidence  required  that  these  issues  and  the 
issue  of  contributory  negligence  growing  out 
of  the  rule  requiring  the  use  of  a  blue  flag 
should  be  submitted  to  the  jury. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court  for 
a  new  trial. 

JONES,  O.  J.,  GARY,  A.  J.,  and  HY- 
DRICK,  J.,  concur. 

(89  S.  C.  540) 

WEST  et  al.  v.  SMITH  et  aL 

(Supreme  Court  of  South  Carolina.     Oct  25, 

1911.) 

Wills  (§  684*>--E38Tatb  Conveyed— Vested 
Remainder. 

A  will  bequeathed  the  remainder  of  testa- 
tor's estate  to  two  trustees,  the  income  to  be 
paid  to  testator's  married  daughter  for  her  nat- 
ural life,  and  provided  that  on  her  death  the 
property  should  pass  to  his  daughter's  "child 
or  children  and  to  the  issue  of  any  deceased 
child  or  children;  the  child  or  children  of  such 
deceased  child  or  children  representing  aud  tak- 
ing the  share  or  shares  to  which  his,  her.  or 
their  deceased  parent  or  parents  would  have 
been  entitled,  had  they  surviyed  the  said*'  daugh- 
ter. Held,  that  the  daughter's  children  took  a 
vested  remainder,  so  that  upon  the  death  of 
three  daughters  of  testator's  daughter,  without 
children,  before  their  mother  died,  leaving  a 
brother  and  their  mother  surviviag,  the  latter 
inherited  the  shares  of  such  dau|bter8,  and  upon 
the  brother's  death  without  children  his  share 
passed  by  inheritance  to  his  mother  and  his 
widow. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1488-1510 ;   Dec.  Dig.  i  634.^] 

Appeal  trom  Common  Pleas  Circuit  Court 
of  Charleston  County;  R.  C  Watts,  Judge. 

"To  be  officially  reported.** 

Action  by  Emmett  T.  West  and  others 
against  Gertrude  I.  Smith  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Smythe,  Lee  &  Frost  for  appellants.  Fick- 
en,  Hughes  ft  Flcken,  for  respondents. 

WOODS,  J.  In  this  action  the  plaintiffs, 
as  heirs  at  law  of  John  Magee,  seek  to  re- 
cover of  the  defendant  Gertrude  I.  Smith 
all  the  property  which  passed  under  the  fol- 
lowing clause  of  John  Magee's  will:  "I  be- 
queath the  remainder  of  my  said  estate  to 
my  friends,  the  said  Thomas  O'Brien  and 
John  Doughtery,  to  them  and  their  heirs 
in  trust  to  be  invested  in  safe  personal  prop- 
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erty  and  real  estate,  either  or  botb,  and  the  i 
interest  or  income  arising  from  the  same 
shall  be  paid  over  to  my  daughter  Mary 
Brown,  the  wife  of  the  said  Isaac  Brown, 
ner  receipts  alone  to  be  taken  by  the  said 
trustees  as  discharges  in  full  for  these  pay- 
ments, for  and  during  her  natural  life, 
free  from  the  control  and  in  no  manner 
whatsoever  liable  for  the  debts  or  contracts 
of  her  present  or  any  future  husband  with 
whom  she  may  Intermarry.  And  upon  her 
death  the  said  Investment  or  investments  or 
the  proceeds  thereof  shall  pass  to  the  said 
Mary  Brown's  child  or  children,  and  to  the 
issue  of  any  deceased  child  or  children, 
the  child  or  children  of  such  deceased  child 
or  children  representing  and  taking  the 
share  or  shares  to  which  his,  her  or  their 
deceased  parent  or  parents  would  have  been 
entitled  had  they  survived  the  said  Mary 
Brown,  to  them  and  their  heirs  severally, 
forever." 

The  facts  as  stated  by  the  master  are  not 
disputed.  John  Magee  died  in  1856.  Mary 
Brown,  his  daughter,  the  life  tenant  men- 
tioned in  the  residuary  clause,  had  four 
children,  three  daughters  and  one  son.  The 
three  daughters  predeceased  their  mother 
and  their  brother,  dying  intestate,  unmar- 
ried, and  without  issue.  The  son,  Charles 
A.  Brown,  married  and  died  intestate,  and 
without  issue,  on  October  16,  1904,  leaving  as 
his  heirs  and  distributees  his  widow,  Ger- 
trude I.  Brown,  and  his  mother,  the  life 
tenant,  Mary  Brown.  Mary  Brown  died  in 
1907,  leaving  a  will  In  which  she  devised 
and  bequeathed  all  her  property  to  her 
daughter-in-law,  Gertrude  I.  Brown,  and  ap- 
pointed her  executrix  of  the  will.  Gertrude 
I.  Brown  afterwards  intermarried  with  one 
Smith,  and  in  this  action  appears  as  the 
defendant  Gertrude  I.  Smith. 

The  plaintiffs'  claim  depends  on  the  propo- 
sition that  the  children  of  Mary  Brown  took 
under  the  will  nothing  more  than  a  contin- 
gent remainder,  and  when  they  all  died  dur- 
ing the  life  of  their  mother,  without  issue, 
the  property  reverted  to  or  became  vested 
in  the  plaintiffs  as  heirs  of  John  Magee. 

The  defendants'  position  is  that  the  de- 
vise created  a  vested  remainder  in  the  chil- 
dren of  Mary  Brown,  who  took  the  proper- 
ty as  soon  as  the  will  became  operative,  the 
title  thus  taken  being  subject  only  to  defea- 
sance by  death  with  a  child  or  children  sur- 
viving, in  which  event  the  child  or  children 
would  have  taken;  that  upon  the  death  of 
the  three  daughters  without  children  their 
shares  were  inherited  by  their  mother,  Mary 
Brown,  and  their  brother,  Charles  A.  Brown, 
and  upon  the  death  of  Charles  A.  Brown 
without  children  his  interest,  derived  di- 
rectly under  the  will  and  inherited  from  his 
sisters,  passed  by  inheritance  to  the  defend- 
ant, his  widow,  and  Mary  Brown,  his  moth- 
er; that  when  Mary  Brown  devised  all  her 
interest  to  the  defendant  her  title  became 
completa 


The  majBter  to  whom  the  case  was  re- 
ferred reported  in  favor  of  the  defendants, 
and  his  report  was  confirmed  by  the  circuit 
court  It  is  Important  to  observe  that  the 
devise  in  remainder  is  not  to  the  child  or 
children  of  Mary  Brown  who  may  survive 
her,  but  to  her  child  or  children  generally; 
for  upon  this  distinction  many  of  the  cases 
cited  by  counsel  depend.  The  subject  has 
been  so  often  and  so  fully  considered  by  the 
court  that  it  requires  no  extended  discussion 
at  our  hands.  In  considering  a  devise  of  the 
same  kind,  Chief  Justice  Mclver  thus  states 
the  rule  now  recognized  in  this  state:  "The 
authorities  In  this  state  appear  to  be  some- 
what conflicting,  but  it  seems  to  us  that  the 
more  recent  cases  support  the  view  that  the 
remainders  vested  in  such  of  the  issue  as 
were  In  esse  at  the  date  of  the  deed,  at  that 
time,  opening  to  let  in  other  issue  as  they 
came  into  existence,  whose  interests  were 
also  vested  at  their  birth,  and  that  such 
vested  interests  were  not  divested  by  the 
death  of  any  such  issue,  leaving  no  issue  In 
the  lifetime  of  the  life  tenant;  and  hence 
that  the  circuit  judge  erred  in  excluding  the 
representatives  of  Robert  L.  Deas  and  Ze- 
phania  from  any  participation  in  the  division 
of  the  property.  ♦  ♦  •  It  will  be  ob- 
served that  the  remainder  is  to  the  Issue  of 
Eliza  C.  Deas,  not  to  her  surviving  issue* 
or  to  her  issue  tT^cn  living,  which  would  have 
been  the  words  that  most  naturally  would 
have  been  used.  If  the  intention  had  been  to 
confine  the  gift  to  such  Issue  only  as  might 
be  in  esse  at  the  death  of  the  life  tenant; 
but,  on  the  contrary,  as  we  have  said,  the 
remainder  is  to  the  issue  generally,  in  such 
terms  as  import  a  fee  simple,  which  was  to 
vest  m  p'osaession  at  the  time  of  the  death 
of  the  life  tenant;  and  hence,  as  was  said 
in  Rutledge  v.  Rutledge,  Dud.  Eq.  201,  'neces- 
sarily all  falling  within  the  description  of  is- 
sue up  to  that  time  are  entitled  to  an  equal 
participation  in  the  estate.'"  Gourdin  r. 
Deas,  27  S.  C.  470,  4  S.  E.  64. 

On  this  point,  there  is  no  way  of  dis- 
tinguishing the  remainder  in  the  Magee  will 
from  those  considered  in  Boykln  v.  Boykin, 
21  S.  C.  513,  and  Brown  v.  McCall,  44  S. 
C.  503,  22  S.  E.  823.  In  these  cases  it  was 
held  that  the  children  who  had  died  with- 
out issue  during  the  life  of  the  life  tenant 
had  taken  a  vested  remainder,  transmissible 
to  their  grantees  or  heirs.  This  conclusion 
is  in  accord  with  the  general  rules  stated 
in  the  recent  case  of  Walker  v.  Alverson,  87 
S.  C.  66,  68  S.  E.  966,  30  L.  R.  A.  (N.  S.)  115, 
though  the  precise  point  now  under  consid- 
eration was  not  involved  in  that  case.  Re- 
liance is  placed  on  Earle  v.  Maxwell,  86  S. 
C.  1,  67  S.  E.  962,  138  Am.  8t  Rep.  1012, 
as  an  authority  to  the  contrary,  where  a 
devise  somewhat  similar  to  this,  but  with 
important  differences,  was  treated  as  a  con- 
tingent remainder.  But  the  appeal  in  that 
case  did  not  involve  the  point,  and  the  case 
is  not  an  authority,  and  has  not  the  force 
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even  of  a  dictum  od  tbis  subject.  Tbe  cir- 
cuit Judge  tbere  beld  tbat  Maxwell,  tbe 
bankrupt,  bad  only  a  contingent  remainder, 
and  tbat  tbat  remainder  was  property  with- 
in tbe  meaning  of  tbe  bankrupt  law,  and 
tberefore  subject  to  sale  as  a  part  of  tbe 
bankrupt  estate.  Tbere  was  no  appeal  from 
his  decision  as  to  tbe  nature  of  Maxwell's 
interest  and  therefore  tbe  construction  of 
tbe  will  under  which  he  took  was  not  before 
this  court.  Indeed,  counsel  conceded  that 
the  remainder  was  contingent.  The  only 
points  decided  by  tbis  court  were  that  tbe 
remainder,  necessarily  treated  as  contingent 
because  so  finally  adjudged  by  tbe  circuit 
court,  was  subject  to  sale  as  a  part  of  tlie 
property  of  tbe  bankrupt,  and  that  the  cir- 
cuit court  was  right  in  entertaining  a  suit 
instituted  by  the  trustee  before  the  sale  to 
remove,  as  a  cloud  on  tbe  right  of  the  trus- 
tee to  the  interest  of  Maxwell,  tbe  latter*s 
claim  that  such  interest  did  not  pass  to  the 
trustee,  and  was  not  the  subject  of  sale. 

It  is  tbe  Judgment  of  tbis  court  tbat  tbe 
judgment  of  tbe  circuit  court  be  affirmed.. 

JONES,  C.  J.,  GARY,  A  J.,  and  HYDRICK, 
J.,  concur. 

(89  S.  C.  53'» 

MILLER  V.   HAMILTON  BROWN  SHOE 

CO. 

(Supreme  Court  of  South   Carolina.     Oct.  25. 

1911.) 

1.  Libel  and  Slander  (8  111*)— Malice— Ev- 
idence. 

In  an  action  for  slander,  consisting  of  a 
charge  that  defendant  was  nnfit  for  bnsinesfii 
because  of  the  use  of  drugs,  defendant  was  en- 
titled to  prove  any  facts  tending  to  show  that 
other  reasonable  men  in  the  situation  of  its 
agent,  who  made  the  oharffp,  would  have  drawn 
the  inference  that  the  plaintiff  had,  by  the  use 
of  drugs,  rendered  himself  unfit  to  be  intrusted 
with  important  business,  to  rebut  the  charge 
of  malice. 

fEd.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §S  315^24;  Dec.  Dig.  S 
111.*] 

2.  Libel  and  Slander  (§  111*)— Evidence- 
Prior  Acts. 

In  an  action  for  slander  for  charging 
plaintiff  with  being  under  the  influonce  of 
drugs,  as  a  reason  for  defendant's  refusal  to 
deliver  samples  to  him  on  July  10.  1900.  evi- 
dence that  on  the  17th  of  .Tune  previous  plain- 
tiff had  been  in  a  state  of  gros^  intoxication 
for  five  days  was  admissible,  as  bearing  on  the 
question  whether  plaintiff's  condition,  when  lie 
applied  for  samples,  was  due  to  drugs,  or  an 
attack   of  paralysis,   as  claimed. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §S  315-324;  Dec.  Dig.  § 
IIL*] 

3.  Libel  and  Slander  (|  111*)— Evidence- 
Materiality. 

Where,  in  an  action  for  slander,  consist- 
ing o'f  a  charge  that  plaintiff  had  rendered 
himself  unfit  for  business  b.v  the  use  of  drugs, 
a  letter  oontaininir  the  alleged  slander  also 
stated  that  plaintiff  had  been  given  an  oppor- 
tunity to  make  good,  but  that  at  the  time  his 
best  ability  was  r«iuired  he  had  failed,  evidence 


of  plaintiff*8  total  incapacity  to  attend  to  de- 
fendant's business  because  oi  drunkenness  was 
admissible  to  show  that  the  charge  was  well 
founded,  and  not  malicious. 

[Ed.  Note.— For  other  cases,  aee  Libel  and 
Slander,  Cent  Dig.  §§  315-324;    Dec.  Dig.  § 

4.  Libel  and  Slander  (S  111*)— Evidence- 
Malice. 

In  an  action  for  slander,  consisting  of  a 
charge  that  plaintiff  had  unfitted  himself  for 
business  because  of  drugs,  evidence  that  wit- 
ness had  expressed  to  defendant's  agent,  who 
made  the  alleged  false  charge,  that  plaintiff 
had  been  taking  some  kind  of  opiate  was  ad- 
missible in  mitigation  of  damages,  as  tending 
to  show  that  the  charge  was  not  made  mali- 
ciously, or  without  foundation. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  S§  315-324;  Dec.  Dig.  § 
111.*] 

5.  Trial  (J  81*)- Objections  to  Evidence- 
Sufficiency. 

On  the  reading  of  an  answer  from  a  wit- 
ness* deposition,  plaintiff's  counsel  stated:  **I 
object  to  his  answer  there,  on  the  ground  of 
specific  instances  that  he  had  heard  be  [plain- 
tiff] was  drinking  at  other  times.  I  object  to 
that,  but  read  it  because,  under  your  honor's 
ruling,  it  would  go  in  anyway."  Held  insuflS- 
cient  to  move  the  court  to  pass  on  the  admis- 
sibility of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Ehg.  S  103;    Dec.   Dig.  §  81.*1 

6.  Evidence  (§  474*)— Mental   CoNDiTiONb. 

In  an  action  for  slander,  consisting  of  a 
charge  that  plaintiff  had  rendered  himself  un- 
fit for  business  by  taking  drugs,  witnesses  who 
testified  that  they  bad  seen  persons  under  the 
infiuencp  of  drugs,  and  were  familiar  with 
their  effects,  were  properly  permitted  to  testify 
that  they  saw  plaintiff  shortly  prior  to  the  pub- 
lication of  the  charge,  and  that,  in  their  opin- 
ion, be  was  under  the  influence  of  the  drugs. 

[Ed.  Note.— For  other  cases,  see  Dvidence, 
Cent.  Dig.  §§  210«-2210 ;   Dec.  Dig.  §  474.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County ;   Jobn  S.  Wilson,  Judge. 

"To  be  officially  reported.'* 

Action  by  J.  C.  Miller  against  tbe  Hamilton 
Brown  Shoe  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     AfiSrmed. 

.Wm.  N.  Graydon,  for  appellant.    Wm.  P. 
Greene,  for  respondent 

WOODS,  A.  J.  In  tbis  action  of  slander, 
tbe  verdict  was  for  tbe  defendant  and  tbe 
plaintiff  appeals,  assigning  error  in  tbe  ad- 
mission of  testimony  offered  by  the  defend- 
ant. 

Tbe  uncontro verted  facts  as  they  appear 
from  tbe  record  are  as  follows:  Tbe  plain- 
tiff was  a  traveling  salesman  for  tbe  de- 
fendant, a  corporation  doing  a  wholesale 
shoe  business  in  St.  Louis,  Mo.  On  and  im- 
mediately after  July  19, 1909.  tbe  plaintiff  was 
in  St.  Louis  for  tbe  purpose  of  obtninlng  bis 
samples  for  use  In  soliciting  business.  Jobn  E. 
Ritcbey.  tbe  agent  of  tbe  defendant,  through 
whom  it  dealt  with  its  salesmen,  charged  the 
plaintiff  in  the  presence  of  other  employ^, 
with  being  "doped,**  or  under  the  inflnence 
of  "dope,**  and  refused  to  allow  him  to  take 
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samples.  After  the  plaintiff  had  returned  to 
his  home  In  Abbeville,  S.  C,  the  same  agent 
of  the  defendant  wrote  a  letter  to  the 
plaintiff,  and  addressed  it  to  him,  reiterating 
the  charge  by  saying,  "You  cannot  make  me 
believe  anything  different  from  what  I  told 
you  last  Tuesday."  This  letter  was  opened 
by  plaintiff's  wife,  and  the  defendant  after- 
wards sent  a  copy  of  it  to  M.  T.  Coleman. 
The  plaintiff  did  not  deny  that  he  was  in  a 
very  bad  condition  when  he  was  in  St  Louis, 
but  alleged  that  his  condition  was  due  to 
an  attack  of  paralysis,  and  was  not  caused 
by  "dope,"  or  the  use  of  drugs. 

[1]  The  Issues  in  the  case  were:  First,  was 
the  charge  made  by  the  defendant  false? 
Second,  was  it  a  privileged  communication, 
made  to  employ^  in  the  regular  course  of 
business?  And,  third,  if  false,  was  the 
charge  maliciously  made?  On  the  last  issue, 
it  is  manifest  that  the  defendant  had  a  right 
to  prove  any  facts  tending  to  show  that 
other  reasonable  men  in  the  situation  of  its 
agent  would  have  drawn  the  inference  that 
the  plaintiff  had,  by  the  use  of  drugs,  ren- 
dered himself  unfit  to  be  intrusted  with  im- 
portant business. 

[2]  The  first  error  assigned  Is  the  admis- 
sion of  the  testimony  of  T.  G.  Patterson  that 
he  saw  the  plaintiff,  at  the  Central  Hotel, 
at  Florence,  S.  C,  very  drunk,  on  June  13, 
1909,  and  of  V.  O.  Willis  that  he  was  in 
the  same  condition,  at  the  same  place,  from 
the  15th  to  the  17th  of  June,  1909,  when  he 
last  saw  him.  It  is  true,  as  argued  by 
plaintiff's  counsel,  that  the  rule  is  against 
allowing  proof  of  specific  acts  of  past  con- 
duct, occurring  at  a  different  time,  similar 
to  that  mentioned  in  the  alleged  slanderous 
charge;  but  the  rule  does  not  extend  to  the 
exclusion  of  testimony  as  to  other  specific 
acts  which  may  be  reasonably  considered  so 
closely  connected  in  sequence  with  the  al- 
leged slanderous  charge  as  to  throw  light  on 
the  inquiry  as  to  its  truth  or  falsity.  Ac- 
cording to*  the  evidence  of  these  witnesses, 
the  plaintiff  was  in  a  state  of  gross  In- 
toxication from  June  13  to  June  17,  1909. 
The  evidence  does  not  disclose  how  long  this 
condition  continued,  but  there  was  no  abate- 
ment when  Mr.  Willis  left  him  on  June  17th. 
The  knowledge  is  conmion  to  all  men  that 
the  use  of  drugs,  popularly  known  as 
"dope,"  1b  very  commonly  resorted  to  after 
periods  of  extreme  intoxication.  In  view  of 
this  fact,  we  do  not  think  there  ought  to  be 
any  doubt  that  the  evidence  was  competent 
on  tlie  sharp  issue  whether  the  sad  condition 
in  which  the  plaintiff  appeared  about  a 
month  later  at  defendant's  store  in  St.  Louis 
was  due  to  "dope"  or  an  attack  of  paralysis. 

[3]  But,  aside  from  that  consideration,  the 
testimony  was  competent  as  bearing  directly 
on  one  of  the  charges  of  the  complaint  The 
letter  written  by  defendant,  alleged  to  be 
slanderous,  contained  this  statement:  "I  gave 
you  an  opportunity  to  make  good,  and  at  the 
time  your  best  ability  was  required  you  laid 


down  on  us."  Evidence  of  the  total  incapac- 
ity of  the  plaintiff  to'  attend  to  the  business 
of  the  defendant  because  of  drunkenness 
was  competent  as  tending  to  show  that  the 
charge  in  the  letter  was  well  founded,  and 
not  malicious.. 

[4]  The  case  of  Galloway  v,  Courtney,  10 
Rich.  414,  is  conclusive  that  there  was  no  er- 
ror in  admitting  the  statement  of  the  wit- 
ness Galloway  that  he  expressed  to  Ritcbey 
the  opinion  that  the  plaintiff  had  been  tak- 
ing some  kind  of  opiate.  According  to  that 
case,  such  testimony  is  admissible  in  mitiga- 
tion of  damages,  as  tending  to  show  that 
the  charge  was  not  made  maliciously,  with- 
out any  foundation  whatever. 

[5]  Plaintiff's  counsel  asked  R.  Galloway, 
a  witness  on  behalf  of  the  defendant,  whose 
testimony  was  taken  de  bene  esse,  "What 
was  Miller's  general  reputation  among  trav- 
eling men,  prior  to  this  charge  made  against 
him,  made  in  St  Louis  by  Ritchey  and  oth- 
ers?" The  witness  answered:  "I  never 
heard  anything  against  Mr.  Miller  until  the 
early  part  of  this  year,  when  I  received  a 
letter  from  Mr.  Lee  Willis,  of  Charlotte^ 
N.  C,  in  which  he  mentioned  that  Mr.  Mill- 
er had  been  on  a  spree  for  several  days  in 
Florence,  S.  C.  I  have  since  heard  of  his 
drinking  at  other  times.  I  have  seen  very 
little  of  Mr.  Miller  myself,  but  I  have  heard 
that  as  a  rule  he  was  popular  among  the 
traveling  m«i."  We  do  not  think  the  point 
that  this  testimony  was  incompetent  was 
made  available  by  proper  objection.  In  read- 
ing this  answer,  plaintiff's  counsel  said:  "I 
object  to  his  answer  there,  on  the  ground  of 
si)ecific  instances  that  he  had  heard  he  was 
drinking  at  other  times.  I  object  to  that, 
but  read  it  because,  under  your  honor's  rul- 
ing, I  suppose  it  would  go  in  anyway."  The 
presiding  judge  was  not  called  on  to  pass  on 
the  admissibility  of  the  testimony,  and  we 
are  unable  to  find  that  in  ruling  on  any  oth- 
er objection  he  had  decided  that  a  witness, 
not  representing  the  defendant  in  the  charge 
made  against  the  plaintiff,  could  testify  te 
having  heard  of  specific  Instances  of  in- 
temperance by  the  plaintiff. 

[6]  The  remaining  exceptions  allege  error 
in  the  admission  of  the  testimony  of  a 
number  of  witnesses,  who  saw  the  plaintiff 
in  St.  Louis,  that,  in  their  opinion,  he  was 
under  the  influence  of  a  drug.  Before  giv- 
ing this  opinion,  every  one  of  these  witness- 
es testified  that  he  had  seen  persons  un- 
der the  influence  of  drugs,  and  was  familiar 
with  their  effects.  The  testimony  was  clear- 
ly admissible.  The  recognized  rule  is  thu» 
well  stated  in  Hardy  v.  Merrill,  56  N.  H.  227, 
22  Am.  Rep.  449,  cited  with  approval  in 
Jones  V.  Fuller,  19  S.  C.  66,  45  Am.  Rep.  761: 
"Courts  and  text-writers  all  agree  that,  up- 
on questions  of  science  and  skill,  opinions 
may  be  received  from  persons  specially  in- 
structed by  study  and  experience  in  the  par- 
ticular art  or  mystery  to  which  the  investiga- 
tion relates.    But,  without  reference  to  any 
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recognized  mle  or  principle,  all  concede  the 
admissibility  of  the  opinions  of  nonprofes- 
sional men  upon  a  great  variety  of  unscientif- 
ic questions  arising  every  day,  and  in  every 
judicial  inquiry.  These  are  questions  of 
identity,  handwriting,  quantity,  value, 
weight,  measure,  time,  distance,  velocity, 
form,  size,  age,  strength,  heat,  cold,  sick- 
ness and  health;  questions  also  concerning 
various  mental  and  moral  aspects  of  hu- 
manity such  as  disposition  and  temper,  an- 
ger, fear,  excitement,  intoxication,  veracity, 
general  character,  and  particular  phases  of 
character,  and  other  conditions  and  things, 
both  moral  and .  physical,  too  numerous  to 
mention."  That  the  opinion  of  a  witness  as 
to  whether  a  person  under  his  observation 
was  drunk  or  sober  is  admissible  will  hard- 
ly be  doubted.  On  the 'same  principle,  a 
witness  who  has  observed  some  of  the  nu- 
merous victims  of  the  drug  habit  may  ex- 
press his  conclusion,  based  on  observation, 
that  the.  condition  of  a  certain  person  was 
due  to  the  influence  of  a  drug.  Wlgmore 
on  Evidence,  S  1074;  Elliott  on  Evidence,  S 
676;  Burt  v.  Burt,  168  Mass.  204,  46  N.  E. 
623. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

JONES,    C.   J.,   GARY,   A.   J^  and   HY- 
DRIGK,  J.,  concur. 


037  Oa.  80) 

WRIGHT  V.  GARLAND. 

(Supreme  Court  of  Georgia.    Oct.  12,  1911.) 

(SyUaJm$  ly  the  Court,) 

Appeal  and  Ebbob  (§  977*)— Review— Gbant 
or  New  Tbial. 

The  law  and  ^he  facts  of  this  case  did  not 
require  the  verdict  returned,  and,  as  the  judg- 
ment complained  of  is  the  first  grant  of  a  new 
trial,  it  wUl  not  be  disturbed.  Civil  Code  1910, 
f  6204. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %  8863;    Dec  Dig.  $  977.»1 

Error  from  Superior  Court,  Pike  County, 
B.  J.  Reagan,  Judge. 

Action  between  Susan  Wright  and  J.  W. 
Garland.  From  the  Judgment,  Wright  brings 
enoT,   Affirmed. 

B.  H.  Manry  and  R.  Lw  Bemer,  for  plain- 
tiff in  error.  Cleveland  &  Goodrich  and 
Henry  O.  Farr,  for  defendant  In  error. . 

• 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
JuffUces  concur,  except  BECK,  J.,  absent 


(137  Ott.  S2) 
COLBMAN  v.  BARBER. 
(Supreme  Court  of  €^rgia.     Oct  11,  1911.) 

(ByUdbu$  }>y  the  Court.) 

1.  Specitio  Pbbfobicanos  (I  114*)— Pbocbbd- 

INOS— PUBADINQ. 

Coleman  brought  an  action  for  specific 
performance  against  Barber.  The  substance  of 
the  petition  was:  Defendant  sold  to  plaintiff 
a  named  dty  lot  At  the  time  of  the  sale  de- 
fendant gave  to  plaintiff  the  following  receipt: 
"Received  of  G.  L.  Coleman  $25.  to  close  trade 
on  lot  comer  Crawford  and  Mill  streets,  bal- 
ance payable  $750  on  delivery  of  papers.  This 
12th  day  of  January,  1910.  I  Signed]  J.  A. 
Barber."  The  agreed  purchase  price  was  $775, 
to  be  paid  $275  cash,  and  five  shares  of  stock 
of  the  Moultrie  Telephone  Company,  of  the 
value  of  $100  each.  Plaintiff  ijaid  $25  cash, 
and,  subsequently  to  the  execution  of  the  re- 
<^eipt,  tendered  to  defendant  $250  cash  and  five 
shares  of  stock  of  the  Moultrie  Telephone  Com- 
pany, and  demanded  of  defendant  a  deed  in 
accordance  with  the  contract.  Defendant  re- 
fused to  accept  such  tender  and  to  convey  the 
property  to  the  plaintiff.  Held,  the  petition 
was  properly  dismissed  on  general  demurrer, 
for  the  reason,  if  for  no  other,  that  the  receipt 
so  far  as  the  petition  showed,  contained  the 
whole  contract  and  expressed  the  intention  of 
the  parties;  that  is,  that  the  sum  of  $750, 
balance  of  the  purchase  price  of  the  lot,  was  to 
be  paid  in  cash  (see  Wellmaker  v.  Wheatley, 
123  6a.  201,  51  S.  E  436;  Southern  Bell  Tel. 
&  Tel.  Co.  V.  Smith,  129  6a.  558.  59  S.  EL  215; 
Hawkins  v.  Studdard,  132  6a.  265,  63  S.  BL 
852,  131  Am.  St.  Rep.  190),  and  therefore  a 
tender  of  the  $250  cash  and  five  shares  of  the 
corporate  stock  of  the  telephone  company  was 
not  a  tender  of  the  balance  of  the  money  due 
defendant  under  the  contract,  and  he  was  under 
no  obligation  to  accept  the  same  and  to  execute 
a  deed  to  plaintiff. 

[Ed.  Note.— For  other  cases,  pee  Specific  Per- 
formance, Dec.  Dig.  i  114.*] 

2.  Evidence  (§  419^)— Parol  Bvideiks  At* 
nscTiNo  WBrriNO — ADMissiBiLrrr. 

In  the  absence  of  an  allegation  that  the 
real  contract  was  that  $500  of  the  price  of  the 
lot  was  to  be  paid  in  five  shares  of*  the  stock 
of  the  telegraph  company,  and  that  this  part  of 
the  contract  was  not  inserted  in  the  writing 
because  of  fraud,  accident,  or  mistake,  parol 
evidence  would  not  be  admissible  to  show  that 
such  waa  the  real  contract  Civil  Code  1910, 
§  5788.  2  Bnc  Ev.  443,  b,  and  cases  cited  in 
note  61. 

[M.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |§  1912-1928;    Dec.  Dig.  S  419.»] 

Brror  from  Superior  Court,  Colquitt  Coun- 
ty;  J.  H.  Merrill,  Judge. 

Action  by  6.  L>.  Coleman  against  J.  A. 
Barber.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Edwin  L.  Bryan,  for  plaintiff  in  error. 
Shipp  &  Kline  and  L.  L.  Moore,  for  defend- 
ant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent 


*ror  ether 
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(1S7  Oa.  36) 

KAIGLER  T.  BRANNON. 
(Supreme   Court  of  Georgia.     Oct.   12,  1911.) 

(SyUabuB  by  the  Court.) 

1.  Frauds,  Statute  of  (§§  84,  116*)— Sales 
OP  Personaxtt— Contract  of  Agent. 
Brannon  brought  suit  against  Eaigler, 
making  in  the  original  and  amended  petition 
substantially  the  following  allegations:  The 
defendant  directed  the  plaintiff,  on  April  26, 
1909,  to  sell  for  him  20  bales  of  cotton  at  10 
cents  per  pound,  to  be  delivered  October  1, 
1909.  Plamtiff,  in  accordance  with  such  in- 
structions, sold  Ford  &  Co.  20  bales  of  cotton, 
to  be  delivered  October  1,  1909.  The  defend- 
ant refused  to  deliver  the  cotton,  and  the  plain- 
tiff was  compelled  to  pay  Ford  &  Co.  "the  dif- 
ference between  the  price  of  cotton  at  10  cents, 
at  which  It  was  sold,  and  the  price  of  13^ 
cents,  its  market  value  at  the  date  of  settle- 
ment Petitioner  made  such  settlement  at  the 
instance  and  request  of  G.  O.  Kaigler,  who 
promised  then  and  there  to  repay  petitioner 
the  sum  of  $312,  which  petitioner  paid  out  for 
said  Kaigler,  and  had  failed  and  refused  so  .to 
do^  although  petitioner  has  made  demand  for 
said  sum.''    The  defendant,  among  other  things, 

S leaded  that,  if  there  was  any  contract  between 
im  and  the  plaintiff,  it  was  not  binding  be- 
cause of  the  statute  of  frauds.  A  verdict  was 
rendered  in  favor  of  the  plaintiff,  and  to  the 
order  of  the  court  refusing  the  defendant  a 
new  trial  he  excepted.  The  evidence  author- 
ized a  finding  that  the  follow! ns?  was  true:  In 
the  spring  and  summer  of  1909  Kaigler  orally 
directed  Brannon.  when  he  was  able  to  do  so, 
to  sell  for  him  20  bales  of  cotton  at  10  cents 
per  pound,  to  be  delivered  on  October  1,  1909, 
and  both  parties  contemplated  an  actual  de- 
livery of  the  cotton  by  Kaigler,  should  Brannon 
make  the  sale  as  directed.  No  writing  existed 
between  them  in  regard  to  the  matter.  Mc- 
Ginty,  who  was  a  representative  of  Ford  & 
Co.,  would  not  buy  any  cotton  from  Kaigler 
for  future  delivery,  and  soon  after  the  direc- 
tions were  given  Brannon  made  written  con- 
tracts with  McGinty,  acting  for  Fbrd  &  Co., 
whereby  Brannon  sold  the  latter,  at  10  cents 
per  pound,  50  bales  of  cotton,  to  weigh  at 
least  480  pounds  each,  and  to  be  delivered  on 
October  1,  1909.  This  was  a  legal  contract 
and  binding  on  Brannon.  Twenty  of  the  bales 
thus  sold  were  sold  by  Brannon  for  Kaigler, 
and  the  remaining  30  were  sold  by  him  for 
other  parties.  Brannon  signed  the  contract 
individually,  and  not  as  agent  for  Kaigler,  whose 
name  was  not  signed  to  the  contract,  nor  men- 
tioned therein.  Soon  after  making  the  con- 
tract Brannon  notified  Kaigler  that  he  had 
sold  20  bales  of  cotton  for  him  at  10  cents  per 
pound.  Brannon  sold  50  bales  of  his  "own 
cotton  in  a  separate  contract."  After  October 
1,  1909,  upon  being  requested  by  Brannon  to 
deliver  the  cotton,  Kaigler  told  Brannon  he 
was  not  ready  to  deliver  it,  and  directed  Bran- 
non to  pay  Ford  &  Co.  the  difference  between 
the  contract  price  of  the  20  bales  and  the  mar- 
ket value  of  the  cotton  at  the  time  and  place 
of  delivery,  and  that  he  (Kaigler)  would  reim- 
burse Brannon  the  amount  thus  paid,  and 
Brannon  subsequently  made  such  payment, 
amounting  to  $320.  Held,  if  the  facts  set  forth 
in  the  foregoing  statement  existed,  which  the 
jury  were  authorized  to  find  did  exist,  they  re- 
quired a  verdict  in  favor  of  the  plaintiff, 
tnough  there  \fas  no  written  contract  between 
Kaigler  and  Brannon  with  respect  to  the  sale 
of  the  cotton,  or  in  reference  to  the  payment 
made  by  the  latter  to  Ford  &  Oo. 

[Ed.  Note.— For  other  cases,  see  B^uds,  Stat- 
ute of.  Cent  Dig.  §§  141,  251-200;  Dec.  Dig. 
H  84,  116.*] 


2.  Frauds,  Statute  of  (§§  84,  116*)— Sales 
OF  Personai/tt— Contract  of  Agent. 
The  charges  of  the  court  excepted  to.  be- 
ing in  accordance  with  the  foregoing  ruling, 
were  not  subject  to  the  exceptions  thereto,  to 
wit:  That  they  were  not  correct  statements  of 
the  law  applicable  to  the  facts  of  the  case, 
and  were  not  adjusted  to  the  evidence  in  the 
case.  There  is  no  evidence  of  any  binding  con- 
tract between  Kaigler  and  Brannon,  or  be- 
tween Kaigler  and  any  other  person.  The 
charges  ignore  the  contention  of  Kaigler  that 
"the  contract  between  him  and  Brannon  falls 
within  the  statute  of  frauds."  "The  evidence 
tends  to  show  that,  if  Brannon  paid  any  money 
to  B.  B.  Ford  &  Co.,  it  was  on  a  contract  made 
for  50  bales  of  cotton  in  his  own  name,  and  in 
which  contract  Kaigler  was  in  no  way  con- 
cerned." "The  court  erred  in  charging  the  ju- 
ry, under  the  circumstances  stated,  the  fact 
that,  though  no  written  contract  was  made,  it 
would  still  be  binding  upon  the  plaintiff  if  he 
made  an  oral  contract;  the  charge  being  er- 
ror, because  undef  the  evidence  in  this  case 
the  contract  falls  within  ttie  statute  of  frauds." 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §§  141,  261-260 ;  Dec  Dig. 
"'■  84,  116.*] 


3.  Frauds,  Statute  of  (§S  84,  116*)— Sales 
OF  Personalty— Contract  of  Agent. 
The  court  did  not  err  in  refusing  a  new 
trial  on  the  ground  that  "the  court  ignored 
the  contention  of  the  defendant  that  said  con- 
tract was  within  the  statute  of  frauds" ;  nor 
on  the  ground  that  "there  was  no  evidence  that 
G.  O.  Kaigler  had  made  anj  written  contract, 
either*  with  Brannon  or  with  any  other  per- 
son, which  was  binding  on  him";  nor  on  the 
^ound  that  "the  evidence  tends  to  show  that, 
if  Brannon  paid  any  money  to  B.  B.  Ford  & 
Co.,  it  was  on  a  contract  made  for  50  bales  of 
cotton  and  in  his  own  name,  and  in  which 
contract  Kaigler  was  in  no  way  concerned." 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  M  141,  251-260;  Dec  Dig. 
§§  84,  116.*1 


4.  Frauds,  Statute  of  (§S  84,  116*)— Sales 
OF  Personalty— Contract  of  Agent. 
The  court  did  not  err  in  failing  to  charge 
the  jury  as  follows:  "I  charge  you  that  any 
contract  for  the  sale  of  goods,  wares,  and  mer- 
chandise, in  existence  or  not  in  esse,  to  the 
amount  of  $50  or  more,  except  the  buyer  shall 
accept  part  of  the  goods  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind 
the  bargain  or  in  part  payment,  must  be  in 
writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  person  by  him  lawfully  au- 
thorized." Nor  in  failing  to  charge  the  jury 
"upon  the  subject  of  statute  of  frauds,  and 
upon  one  of  his  contentions  and  upon  his  spe- 
cial plea  filed  in  said  case,  wherein  movant 
pleaded  in  said  case,  if  there  was  any  contract 
of  sale  made,  that  the  same  was  within  the 
statute  of  frauds,  and  therefore  void." 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  8§  141,  251-260;  Dec.  Dig. 
"    84,  116.»] 


Brror  from  Superior  Court,  Quitman  Coun- 
ty; -W.  0.  Worrill,  Judge. 

Action  by  L.  O.  Brannon  against  G.  O. 
Kaigler.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

G.  Y.  Harrell  and  Rosser  &  Brandon,  for 
plaintiff  In  error.  J.  R.  Pottle  and  M.  C. 
Edwards,  for  defendant  In  error. 

HOLDEN,  J.  Judgment  aflftrmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent 
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(136  6a.  861) 

MANNING  y.  WEBB. 
(Supreme  Court  of  Georgia.     Sept  26,  1911.) 

(Syllahu9  hy  the  Court,) 

1.  Evidence  (§  SOI^—Opinion  Evidence- 
Examination  OF  witnesses— Facts  Form- 
ing Basis  of  Opinion. 

The  testimony  of  the  plaintiff,  offered  as  a 
nonexpert  witness,  to  the  effect  that  the  contin- 
uance of  the  alleged  nuisance  arisin;::  from  the 
discharge  of  sewage  and  pollution  of  a  stream 
near  his  house  was  calculated  to  injure  the 
health  of  himself  and  family,  based  on  facts  pre- 
%'iously  stated  by  him,  was  not  subject  to  the  ob- 
jection that  the  witness  had  not  given  enough 
facta  to  authorize  him  to  stf^  his  opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  2292-2305;   Dec.  Dig.  {  501.*] 

2.  Appeal  and  Error  (|  692*)  —  Grounds — 
EIxcLUSiON  OF  Evidence. 

The  refusal  by  the  trial  court  to  permit  a 
witness  called  bj  the  party  examining  him  to 
answer  a  question  will  not  be  cause  for  the 
grant  of  a  new  trial,  where  it  does  not  appear 
what  answer  the  witness  was  expected  to  give, 
or  would  have  given,  to  the  question  propounded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8§  2905-2909;  Dec.  Dig.  § 
692.*] 

3.  Waters  and  Water  Courses  (J  77*)— 
Private  Nuisance— Actions  to  Enjoin— 
Admissibility  of  Evidence. 

Evidence  that  a  third  party  had  built  a 
bam  in  the  rear  of  his  house,  near  the  branch 
alleged  to  have  been  polluted  by  the  sewer  com- 
plained of  as  a  nuisance,  was  irrelevant,  and 
should  have  been  excluded;  such  third  party  not 
having  testified  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  77.*] 

4-  Waters  and  Water  Courses  (§  77*)  — 
Private  Nuisance— Actions  to  Enjoin— 
Admissibility  of  Evidence. 

Under  the  facts  and  pleadings  in  the  case, 
it  was  competent  to  show  by  a  witness,  who  was 
a  tenant  of  the  plaintiff  and  occupied  lands  af- 
fected by  the  alleged  nuisance,  that  if  the  same 
continued  he  would  be  compelled  to  move  from 
the  premises  because  of  the  nature  of  the  nui- 
sance, and  the  effect  which  it  had  and  would 
have  on  the  health  of  his  family. 

It  was  further  competent  to  show  that  the  ten- 
ant just  referred  to  advised  his  landlord,  the 
plaintiff  in  the  court  below,  that  in  the  event  the 
sewer  was  continued  he  would  be  compelled  to 
vacate  the  premises  which  he  was  then  occupy- 
ing as  a  tenant. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  77.*] 

5.  E?vidence  (§  366*)  — Public  Records  — 
Mode  op  Prodocing. 

It  was  materia]  in  this  case  to  inquire  into 
the  question  of  the  solvency  or  insolvency  of  the 
defendant;  and  it  was  error  for  the  court  to  ex- 
clude the  original  execution  against  the  defend- 
ant, which  issued  from  the  superior  court  of  the 
county  in  which  this  case  was  being  tried,  and 
which  counsel  for  plaintiff  had  obtained  from 
the  clerk  of  the  court,  who  voluntarilv  turned  it 
over  to  him;  and  the  fact  that  the  fi.  la.  referred 
•to  had  not  been  brought  into  court  by  a  notice 
to  produce,  or  a  subpcena  duces  tecum,  was  not 
a  valid  ground  for  excluding  it.  > 

[Ed*    Note.— For   other   cases,    see    E?vidence,  i 
Cent  Dig.  {$  1521-1539;   Dec.  Dig.  {  366.*]         j 

6.  Waters  and  Water  Courses  (§  77*)- Ac- 
tion for  Injunction— Question  for  Jury. 

Therte  was  some  evidence  in  this  case  from 
which  the  jury  would  have  been  authorized  to 
find  that  the  continued  use  of  the  sewer  com- 


plained of  would  constitute  a  continuing  nui- 
sance, which,  if  not  enjoined,  would  result  in 
the  infliction  of  injuries  upon  the  plaintiff,  ir- 
reparable in  their  character,  and  for  which  he 
could  not  be  adequately  compensated  in  pe- 
cuniary damages;  and  the  court  should  not  have 
granted  a  nonsuit  upon  the  conclusion  of  the 
plaintiff's  testimony,  but  should  have  submitted 
the  case,  under  an  appropriate  charge,  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  77.*] 

Error  from  Superior  Court,  Milton  Coun- 
ty;   N.  A.  Morris,  Judge. 

Action  by  T.  H.  Manning  against  R.  J. 
Webb.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Reversed. 

G.  B.  Walker  and  Gober  &  Griffin,  for 
plaintiff  in  error.  J.  P.  Brooke  and  Mozley 
&  Moss,  for  defendant  in  error. 

BECK,  J.  T.  H.  Manning  filed  an  equi- 
table petition  against  R.  J.  Webb,  seeking  to 
enjoin  the  defendant  from  constructing  a 
sewerage  system  in  the  town  of  Alpharetta 
in  connection  with  a  hotel  lately  erected  by 
the  defendant,  alleging  that  the  sewage 
from  said  hotel  would  be  emptied  into  a  cer- 
tain tan-yard  branch,  along  and  near  to 
which  petitioner  owned  a  large  tract  of  land, 
and  near  to  which  were  petitioner's  dwelling 
and  those  of  two  of  his  tenants.  He  alleged 
that  the  stream  referred  to  would  become 
so  contaminated  as  to  render  it  unfit  for 
the  use  of  cattle  and  stock,  and  hence  de- 
stroy hiS'  adjacent  lands  for  pasturage  pur- 
poses; likewise  that  a  ermall  spring  within 
a  few  feet  of  said  branch,  used  by  Ms  ten- 
ants for  drinking  purposes,  would  become 
contaminated  and  destroyed  for  such  use; 
that  his  health  and  that  of  his  family  and 
his  tenants  would  be  seriously  endangered 
on  account  of  the  stench  which  would  arise 
from  the  branch,  if  the  proposed  sewerage 
system  were  permitted  to  be  constructed; 
that  the  branch  Into  which  it  was  proposed 
to  empty  the  sewage  from  the  hotel  is  weak 
and  does  not  flow  sufficient  water  to  prevent 
an  accumulation  of  filth  therein,  especially  in 
dry  weather;  that  he  would  suffer  a  loss  in 
the  rents  and  profits  from  his  lands  and 
houses;  that  the  defendant  is  insolvent; 
and  that  the  damage  and  injury  to  petitioner 
would  be  irreparable.  By  way  of  amend- 
ment he  alleged  that  the  defendant  had 
completed  the  construction  of  the  sewerage 
system,  that  the  same  emitted  vapors  and 
noxious  gases  injurious  to  the  health  of  pe- 
titioner and  his  family,  and  that  the  stench 
and  effluvia  were  so  offensive  as  to  render 
his  home  undesirable.  Upon  the  trial  at  the 
conclusion  of  the  evidence  offered  by  the 
plaintiff,  the  court  granted  a  nousuit  The 
plaintiff    excepted. 

[1]  1.  Counsel  for  the  plaintiff  propounded 
the  following  question  to  him  when  he  was 
on  the  witness  stand:  "Now,  from  having 
seen  all  this,  and  having  experienced  a  year 
and  a  half  of  the  operation  of  this  sewer. 
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and  from  havlDg  noticed  particularly  the  con- 
ditions down  there^  I  wUl  get  you  to  state 
as  a  nonexpert  whether  or  not  it  Is  calculat- 
ed to  injure  the  health  of  you  and  your  fam- 
ily.*' It  is  alleged  that  the  witness  would 
have  answered  this  question  in  the  affirma- 
tive. Counsel  for  defendant  objected  to  the 
question,  on  the  ground  that  the  plaintiff 
had  not  given  enough  facts  to  answer  the 
question.  The  witness  had  previously  stated: 
"The  point  of  discharge  of  the  sewer  is,  I 
guess,  250  yards  from  my  home.  •  ♦  • 
As  to  the  character  of  the  stream  [the 
stream  Into  whiqh  the  sewer  emptied],  it  Is 
weak.  At  this  season  of  the  year,  It  flows  a 
right  smart  of  water;  but  in  the  summer 
time  I  have  seen  it  dry  up.  In  the  summer 
and  fall  the  stream  Is  very  weak.  Along 
this  last  fall,  it  was  pretty  dry;  and  you 
get  in  the  branch  and  the  pasture  old  green 
stuff  Just  all  over  it,  within  50  or  GO  yards 
of  the  discharge.  At  the  spring,  during  the 
seasons  I  have  referred  to,  there  is  a  stench, 
and  along  that  branch  since  this  sewer  was 
put  in  there  is  an  accumulation  of  filth.  It 
is  discharged  in  a  liquid  form,  and  on  the 
edges  of  the  stream  there  Is  a  green  scum, 
on  the  edges  and  along  the  banks.  •  •  ^ 
As  to  the  conditions  as  to  the  discharge  of 
this  sewer,  and  as  to  whether  or  not  there  Is 
an  almost  continual  flow  of  the  liquid  mat- 
ter from  the  sewer,  I  will  say  that  I  have 
never  been  along  there  but  what  it  was  run- 
ning. I  have  been  along  there,  and  from 
this  sewer  there  was  running  a  stream,  and 
that  stream  goes  Into  the  tan-yard  branch, 
and  In  dry  weather  it  smells  pretty  bad. 
The  effect  of  it  on  my  home  is  that  at  times 
I  have  smelled  It — ^a  half  dozen  times  or 
more.  This  last  year  was  veVy  favorable 
on  it;  give  it  two  weeks  dry  weather,  and 
you  can  smell  it  when  it  is  dry;  and  In  the 
summer  and  fall,  when  the  branches  dry  up, 
the  conditions  are  very  bad.  There  Is  a  scent 
and  green  along  the  banks  of  *the  branch,  and 
sides  of  the  spring  are  as  green  as  poison.*' 
Having  80  testified,  we  think  the  witness 
should  have  been  permitted  to  state  whether 
or  not,  in  bis  opinion,  the  continued  main- 
tenance of  the  sewer  would  Injuriously  af- 
fect the  health  of  himself  and  his  family. 
The  question  Involved  was  one  of  opinion, 
and  in  regard  to  such  matters  a  nonexi>ert 
witness  may  state  the  facts  upon  which  he 
bases  It,  and  then  state  to  the  Jury  his 
opinion  thus  founded.  "Where  It  is  sought 
to  have  a  nonexpert  witness  give  his  opin- 
ion, formed  from  facts  or  observation,  the 
proper  practice  Is  to  let  the  witness  testify 
to  the  facts,  and  then  state  to  the  jury  his 
opinion  based  upon  those  facts."  Credille 
T.  Credille^  181  Oa.  42,  61  S.  E.  1042;  Georgia 
So.,  etc..  Railway  Co.  r.  Walker,  5  Oa.  App. 
155,  62  S.  B.  720.  We  think  that  in  formu- 
lating his  question,  the  answer  to  which  was 
rejected.  In  view  of  the  testimony  of  the  wit- 
ness immediately  preceding  the  question 
which  was  h^d  to  be  objectionable,  there 
wai  a  substantial  conformity  to  the  practice 


indicated  as  being  the  correct  practice  In  the 
case  just  referred  to. 

[2]  2.  Exception  la  taken  to  tihe  ruling  of 
the  court  refusing  to  permit  the  plaintiff  to 
answer  the  following  question,  which  was 
propounded  to  him  by  his  counsel:  "I  will 
get  you  to  state  whether  or  not,  from  hav- 
ing the  experience,  and  all  of  a  year  and  a 
half  of  the  discharge  down  there,  and  from 
having  inhaled  the  gases  and  effluvia  down 
there,  the  maintenance  of  that  sewer  is  cal- 
culated to  injure  the  health  of  you  and  the 
people  living  in  the  vicinity  of  that  stream 
and  of  your  tenaj^ts."  It  is  not  shown  what 
answer  the  witness  thus  interrogated  was 
expected  to  give,  or  would  have  given,  to 
this  question.  And,  as  this  court  has  fre- 
quently ruled,  before  the  refusal  by  the  trial 
court  to  permit  the  propounding  of  a  ques- 
tion to  a  witness  called  by  the  party  exam- 
ining him  can  be  held  to  constitute  revers- 
ible error,  it  must  be  made  to  appear  what 
answer  was  expected  from  the  witness. 

[3]  3.  Evidence  that  a  person  living  in  the 
neighborhood  had  built  a  bam  in  the  rear 
of  his  house,  near  the  branch  alleged  to  have 
been  polluted  by  the  sewer  complained  of  as 
a  nuisance,  was  irrelevant,  and  should  have 
been  excluded;  such  person  not  having  tes- 
tified in  the  case. 

[4]  4.  One  of  the  grounds  of  complaint  In 
the  petition  being  that,  on  account  of  the 
character  of  the  sewer,  the  maintenance  of 
which  the  plaintiff  sought  to  enjoin,  the 
plaintiff  would  suffer  a  loss  in  rents  and 
profits  of  certain  lauds  occupied  by  tenants 
in  case  the  sewer  were  maintained,  it  was 
competent  to  show  by  one  of  the  tenants  of 
plaintiff,  then  occupying  a  portion  of  the 
land  alleged  to  be  affected  by  the  sewer  and 
the  pollution  of  the  stream  into  which  the 
sewer  emptied,  that,  "on  account  of  the 
stench,  effluvia,  and  noxious  gases  emanat- 
ing from  the  sewer/'  and  the  effect  which 
such  conditions  would  have  upon  the  health 
of  his  family,  he  woidd  he  forced  to  move. 
It  was  further  competent  to  show  that  the 
tenant  just  referred  to  advised  his  landlord 
(the  plaintiff  in  the  court  below)  that  in  the 
event  the  sewer  was  continued  he  would  be 
compelled  to  vacate  the  premises  which  he 
was  then  occupying  as  tenant 

[6]  6.  The  fi.  fa.  referred  to  In  the  fifth 
headnote  was  relevant  and  material  upon  the 
question  of  the  solvency  or  Insolvency  of  the 
defendant  Other  than  as  indicated  above, 
no  error  is  shown  in  the  rulings  of  the  court 
on  the  question  of  the  admissibility  <tf  evi- 
dence. 

[61  6.  We  are  of  the  opinion  that  the  court 
erred  In  granting  a  nonsuit  in  this  caeei  The 
evidence  was  sufficient  to  make  out  a  prima 
fade  case  for  submission  to  the  jury.  See,  In 
this  connection,  Farley  t.  Gate  City  Gas 
Light  Co.,  106  Ga.  8S7,  81  8.  B.  103 ;  Georgia 
Chemical  Co.  v.  Colquitt  72  Ga.  172. 

Judgment  reversed.  All  the  Justices  ood' 
cur. 
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MOORD  T.  SOUTHERN  RT.  CO. 
(Supreme  CSourt  of  Georgia.     Sept.  26,  1911.) 

(ByllahuB  h9  the  Court.) 

Razlboads  (§  381*)— Injuries  to  Trespasser. 
At  the  conclusion  of  the  testimony  intro- 
duced by  the  plaintiff,  there  was  no  evidence 
before  the  court  and  jury  that  would  have  au- 
thorized a  recovery  against  the  defendant,  and 
the  court  did  not  err  in  granting  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  128&-12d3;  Dec.  Dig.  |  881.*] 

Error  from  Superior  Court,  Spalding  Coun- 
ty; B.  J.  Reagan,  Judge. 

Action  by  Mra  Lou  Moore  against  tbe 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  bdngs  error.  Af- 
firmed. 

R.  R.  Arnold  and  T.  E.  Patterson,  for 
plaintiff  in  error.  C  E.  Battle  and  Howell 
Hollls,  for  defendant  in  error. 

BECK,  J.  Tbe  plaintiff,  Mra  Lon  Moore, 
brought  suit  against  tbe  Southern  Railway 
Company  to  recover  for  tbe  killing  of  her 
son,  Travis  Moore,  near  tbe  Griffin  Mills,  in 
tbe  city  limits  of  Griffin,  about  9  o'clock  at 
night  in  tbe  month  of  August,  1008.  It  was 
alleged,  that  tbe  decedent  was  upon  tbe  track 
of  tbe  defendant,  and  was  run  upon  and 
over  by  an  engine  and  train  of  tbe  defend- 
ant running  at  tbe  rate  of  40  miles  an  hour; 
that  this  was  a  negligent  and  reckless  rate 
of  speed  under  the  circumstances;  that  tbe 
presence  of  tbe  decedent  upon  tbe  track  was 
discovered  by  the  engineer  for  a  distance  of 
400  yards  away,  but,  notwithstanding  bis 
knowledge  of  this  fact,  tbe  engineer  failed 
to  exercise  ordinary  care  to  avoid  striking 
tbe  decedent;  that  by  tbe  exercise  of  sucb  care 
be  could  have  stopped  tbe  train  before  reacb- 
ing  bim;  and  that  tbe  employes  of  tbe  def aid- 
ant failed  to  give  proper  signals  of  approach 
by  bell  and  whistle.  Tbe  place  at  which 
Moore  was  killed  was  alleged  to  have  been  in 
a  "district  thickly  populated;  there  is  a  path 
and  footway  across  tbe  track  at  this  point,  a 
public  road  runs  parallel  to  tbe  defendant 
railway  company's  track  on  both  sides,  and 
there  is  a  path  from  one  side  to  tbe  other, 
used  daily  by  hundreds  of  people  In  going 
fo  and  from  tbe  church  and  the  various  set- 
tlements on  both  sides  of  tbe  railroad." 
Upon  tbe  trial  of  tbe  case,  at  tbe  conclu- 
sion of  tbe  evidence  offered  by  tbe  plain- 
tiff^ tbe  court  granted  a  nonsuit,  and  tbe 
plaintiff  excepted. 

One  of  tbe  witnesses,  tbe  father  of  tbe 
decedent,  testified:  "I  went  to  look  at  tbe 
place  where  be  was  killed.  It  was  about  in 
tbe  center  of  tbe  middle  path.  There  were 
three  paths.  He  was  sitting  down  about 
on  one  of  tbe  three  paths  coming  across 
there^  on  tbe  end  of  two  cross-tlea  Seemed 
to  be  there,  where  they  knocked  bim  from, 
right  in  front  of  the  church  door,    •    •    • 


I  saw  tbe  headlight  of  the  engine.  I  did  not 
hear  it  coming.  I  could  see  down  tbe  track 
from  Experiment  towards  Griffin  to  tbe  point 
where  be  was  said  to  have  been  killed.  My 
son  was  prevented  from  seeing  tbe  train 
coming  along  by  bushes  and  weeds  as  high 
as  your  head  that  bad  grown  up  by  tbe  side 
of  tbe  railroad  track.  They  might  have  pre- 
vented tbe  engineer  from  seeing  him.  My 
son  was  sitting  in  flront  of  the  church  door. 
*  ^  *  His  foot  signs  were  where  be  was 
sitting  on  the  cross-ties.  That  is  where  they 
knocked  bim  off  in  the  bushes.  *  *  ^  I 
don't  know  bow  long  be  had  been  sitting 
there.  •  •  •  There  were  three  of  tbe 
paths  that  crossed  there.  They  do  not  make 
a  connection,  and  come  together  and  go  down 
tbe  bank  to  tbe  railroad.  They  are  15  to 
20  feet  apart,  where  you  go  down.  The 
paths  were  about  10  feet  apart  at  tbe  place 
be  was.  He  was  between  the  middle  path 
and  tbe  left-hand  path;  about  10  feet  from 
tbe  left-band  path.  He  had  been  sitting  near 
tbe  center  path,  a  little  to  the  left  of  it  He 
must  have  been  sitting  on  tbe  cross-ties  with 
bis  back  to  tbe  track,  leaning  over.  The 
church  was  about  30  or  4)0  feet  from  tbe 
track.  At  the  time  of  tbe  accident,  that 
climip  ot  bushes  was  between  there  and  tbe 
cbixrcfa.  That  is  where  he  was  bit,  near  that 
dump  of  bushes  in  front  of  the  church. 
They  are  between  the  church  and  tbe  rail- 
road track.  He  was  sitting  on  tbe  cross- 
ties,  sitting  with  bis  face  towards  the 
church." 

The  only  other  witness  who  testified  was 
John  Noland,  who  testified,  in  part,  as  fol- 
lows: *'I  don't  know  whether  he  [tbe  engi- 
neer] seen  bim  or  not  He  might  have  seen 
bim,  if  be  bad  looked  for  bim.  Tbe  fellow 
that  was  killed  could  have  seen  the  engine,  if 
be  bad  looked  at  all.  I  believe  be  could. 
There  was  a  headlight  on  the  engine.  If  he 
was  on  tbe  track,  tbe  light  of  tbe  headlight 
was  on  bim.  I  stated  that  I  beard  a  man 
on  tbe  engine  say  be  saw  something  on  tbe 
cross-ties  stooping  over.  He  thought  it  was 
a  dog.  He  was  sitting  on  tbe  cross-ties.  He 
said  be  saw  the  object  when  be  was  up  at 
tbe  Griffin  Mills.  That  was  between  three 
and  four  hundred  yards  away.  I  saw  tbe 
party  who  made  tbe  statement  on  tbe  en- 
gine. He  came  down  tbe  track  on  tbe  east 
side.  I  was  then  on  that  side.  The  bushes 
were  as  close  to  tbe  track  as  to  this  wall 
here.  Tbe  embankment  is  low,  and  bushes 
bung  over.  Not  close  enough  to  be  touch- 
ed by  the  train." 

The  inference  from  this  testimony  is  that 
the  decedent,  at  tbe  time  of  bis  death,  was 
not  only  a  trespasser  upon  tbe  track  of  tbe 
defendant  railway  company,  but  was  guilty 
of  gross  neglect  and  of  an  entire  failure  to 
exercise  any  degree  of  care  or  caution  for 
his  own  safety.  Under  these  circumstances; 
we  do  not  think,  taking  tbe  most  favorable 
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view  of  the  testimony  for  the  plalntiflP,  that 
sb^  was  entitled  to  a-  recovery.  Under  no 
case  decided  by  this  court,  to  which  our  at- 
tention has  been  called,  has  it  been  held  that 
a  recovery  could  be  had  for  the  death  of  a 
trespasser  upon  the  track  of  a  railway  com- 
pany, who,  at  the  time  of  the  homldde,  was 
gU'ilty  of  carelessness  and  negligence  so  gross 
as  was  shown  on  the  part  of  the  decedent 
in  this  case.  The  decedent  was  evidently 
sitting  upon  the  end  of  the  cross-ties  when 
he  was  struck  by  the  engine;  it  was  night 
While  It  is  true  that  one  of  the  witnesses 
testified  that  the  engineer  said  he  saw  him 
at  a  distance  of  several  hundred  yards 
ahead,  but  thought  it  was  a  dog,  there  is 
nothing  in  the  evidence  to  show  that  the  en- 
gineer was  aware  of  the  presence  of  a  man 
upon  the  track  at  the  point  where  the  dece- 
dent was  struck,  or  had  any  knowledge  of 
his  peril.  Under  the  evidence  for  the  plain- 
tiff, the  decedent  was  on  the  end  of  the 
cross-ties,  sitting  in  such  a  position  as  to  be 
struck  by  the  passing  locomotive;  and  the 
character  of  the  object  at  the  end  of  the 
cross-ties  was  not  only  obscured  on  account 
of  the  darkness,  but  the  uncontroverted  tes- 
timony is  that  there  were  "weeds  and  bush- 
es" at  the  point  where  the  decedent  was  sit- 
ting; and  one  witness,  the  father,  testified 
that  these  weeds  and  bushes  were  as  high 
as  a  man's  head.  It  is  not  suggested  that 
the  train  was  not  running  on  schedule  time. 
The  headlight  was  burning.  The  rate  of 
speed  yras  only  20  to  25  miles  per  hour. 
There  is  no  suggestion  that  other  trains 
were  passing  which  would  have  rendered  it 
impossible  or  difficult  for  one  on  the  track 
to  hear  the  approaching  train.  We  cannot 
conceive  of  a  case  more  clearly  showing  that 
death  came  to  one  as  a  result  of  his  own  vol- 
untary exposure  to  peril  than  the  Instant 
case. 

In  the  case  of  Southern  Railway  Go.  ▼. 
Hogan,  131  Ga.  157,  62  S.  E.  64,  it  was  said: 
''One  who  knowingly  and  voluntarily  takes  a 
risk  of  Injury  to  his  person  and  property, 
the  danger  of  which  Is  so  obvious  that  the 
act  of  taking  such  risk,  in  and  of  itself, 
amounts  to  a  failure  to  exercise  ordinary 
care  and  diligence  for  his  own  safety  and 
that  of  his  property,  cannot  hold  another 
liable  for  damages  from  injuries  thus  oc- 
casioned." The  quotation  given  contains  the 
ruling  made  in  the  case  announced  in  the 
first  headnota  And  In  the  conclusion  of  the 
opinion  it  was  said:  "The  plaintiff  having 
knowingly  and  voluntarily  taken  the  risk  of 
so  obvious  a  danger,  and  the  act  of  taking 
it  being  so  manifestly  a  failure  to  exercise 
ordinary  care  and  diligence  for  his  own  safe- 
ty and  that  of  his  property,  he  could  not 
hold  the  railroad  company  liable  for  the  re- 
sulting damages,  and  the  court  should  have 
granted  a  new  trial  on  the  general  ground 
that  the  verdict  was  without  evidence  to  sup- 
port It" 


In  the  case  of  Western  &  Atlantic  R.  Co. 
V.  Ferguson,  113  Ga.  708,  39  S.  E.  306,  51  L. 
R.  A.  802,  it  was  said:  "If  at  the  time  of 
the  Injury  an  ordinarily  prudent  person,  In 
the  exercise  of  that  degree  of  care  and  cau- 
tion which  such  a  person  generally  uses, 
would  have  reasonably  apprehended  that  the 
defendant  might  be  negligent  at  the  time 
and  place  where  the  injury  occurred,  Imd,  so 
apprehending  the  probability  of  the  existence 
of  such  negligence,  could  have  taken  stepe 
to  prevent  the  injury,  then  the  person  injur- 
ed cannot  recover,  if  he  failed  to  exercise 
that  degree  of  care  and  caution  usually  ex- 
ercised by  an  ordinarily  prudent  person  to 
ascertain  whether  the  negligence  which 
might  have  been  reasonably  apprehended  ex* 
Isted."  After  citing  a  number  of  cases,  Mr. 
Justice  Cobb  continued:  "If  there  Is  any- 
thing present  at  the  time  and  place  of  the 
injury  which  would  cause  an  ordinarily  pru- 
dent person  to  reasonably  apprehend  the 
probability,  even  if  not  the  possibility,  of 
danger  to  him  in  doing  an  act  which  he  is 
about  to  perform,  then  be  must  take  such 
steps  as  an  ordinarily  prudent  person  would 
take  to  ascertain  whether  such  danger  ex- 
ists, as  well  as  to  avoid  the  consequences  of 
the  same  after  its  existence  is  ascertained; 
and  if  he  fails  to  do  this,  and  is  Injured,  he 
will  not  be  allowed  to  recover,  if  by  taking 
proper  precautions  he  could  have  avoided  the 
consequences  of  the  negligenoe  of  the  person 
inflicting  the  injury." 

In  the  case  of  Southern  Railway  Ck).  y. 
Hogan,  supra.  Chief  Justice  Fish,  delivering 
the  opinion,  on  page  160  of  131  Ga.,  on  page 
66  of  62  S.  E.,  said:  "Another  case  directly 
in  point  is  Mansfield  v.  Richardson,  118  Ga. 
250,  45  S.  E.  269,  wherein  it  was  held:  'In 
cases  of  personal  injuries,  the  plaintiff,  as  a 
conscious  human  agent,  is  bound  to  exer- 
cise ordinary  care  to  avoid  the  consequence 
of  the  defendant's  negligence,  by  remaining 
away,  going  away,  or  getting  out  of  the  way 
of  a  probable  or  known  danger.*  And  that 
'He  can  avoid  danger  by  refraining  from  go- 
ing into  what  he  knows  is  an  unsafe  place.' 
On  the  same  line  are  May  v.  Central  R.  Co., 
80  Qa.  363,  4  S.  E.  330 ;  Atlanta  &  Charlotte 
R.  Co.  V.  Leach,  91  Ga.  419,  17  S.  B.  619,  44 
Am.  St  Rep.  47;  Evans  v.  Charleston  B. 
Co.,  108  Ga.  270,  33  S.  B.  901;  Hicks  v.  Geor- 
gia Southern  R.  Co.,  108  Ga.  304,  32  S.  B. 
880;  Steele  v.  Central  R.  Co.,  123  Ga.  237,  51 
S.  E.  438,  and  cases  cited."  Other  cases  are 
cited  by  Chief  Justice  Fish,  in  the  Hogan 
Case,  in  addition  to  those  set  forth  in  the 
extract  quoted  above.  See,  in  this  connec- 
tion, the  following  cases:  Southwestern  B. 
Co.  Y.  Johnson,  60  Ga.  667;  Savannah,  Flor- 
ida &  Western  Ry.  ▼.  Stewart,  71  Ga.  427; 
Parish  V.  Western  &  Atlantic  R.  Co.,  102  Ga. 
285,  29  S.  E.  715,  40  L.  R.  A.  364. 

In  the  case  of  Southwestern  Raflroad  v. 
Hankerson,  61  Ga.  114,  it  was  said:  "If  ene 
voluntarily  becomes  drunk;  and  oonsequently 
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falls  down,  or  lies  down.  In  a  state  of  In- 
sensibility on  a  railroad  track,  so  that  be  Is 
Injured  by  a  passing  train,  he  cannot  recover 
for  Injuries  so  received,  even  though  there 
may  have  been  contributory  n^ligence  on 
the  part  of  employ^  of  the  road."  The  facts 
of  that  case  render  the  role  peculiarly  ap- 
plicable to  the  case  at  bar.  A  full  discussion 
of  the  questions  analogous  to  the  ones  in- 
volved In  this  case  are  to  be  found  in  several 
of  the  cases  cited,  which  render  unnecessary 
any  elaborate  discussion  here. 

Under  the  law  and  the  evidence,  the  court 
ruled  rightly  in  directing  a  nonsuit 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

036  Ga.  SeS) 

IiOUISVIIirB  &  N.  R.  GO.  T.  OLINB. 
(Supreme  Court  of  Georgia.     Sept.  26,  1911.) 

(SyUalms  hy  the  Court.) 

1.  Railroads  (§  394*)— Operation— Injuries 
TO  Person  on  Track— Plea  dino. 

The  petition  in  this  case  stated  a  cause 
of  action,  good  as  against  a  general  demurrer. 

[Sd.  Note.— For  other  cases,  see  Railroads, 
Dec  IMg.  §  394.*] 

2.  Railroads  (5  395^)— Operation— Liabili- 
ty FOR  INJXTRIES — EjFFBCT  OF  LEASE. 

Whether,  under  the  terms  of  a  lease  of  the 
Western  &  Atlantic  Railroad,  the  Ijouisville  & 
Nashville  Railroad  Company  can  legally  oper- 
ate trains  over  the  track  of  the  Western  &  At- 
lantic Railroad  Company  is  not  a  question  that 
can  be  raised  in  a  damage  suit  against  the  lat- 
ter company,  based  upon  the  alleged  tortious 
homicide  of  a  child  of  the  plaintiff,  to  which 
neither  the  state  nor  the  Western  &  Atlantic 
Railroad  Company  is  made  a  party. 

(a)  Elzcept  as  indicated  in  the  second  head- 
note,  the  groands  of  special  demurrer  were 
without  merit 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  395.*] 

Elrror  from  Superior  Court,  Rartow  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  M.  C.  Cllue  against  the  Louis- 
ville &  Nashville  Railroad  Company.  To  a 
judgment  overruling  general  and  special  de- 
murrers to  the  petition,  the  defendant  brings 
error.  Affirmed,  with  direction  that  certain 
paragraphs  of  the  petition  be  stricken. 

Xeel  &  Neel,  D.  W.  Blair,  and  Tye,  Peoples 
&  Jordan,  for  plaintiff  in  error.  Colquitt  & 
Conyers,  for  defendant  in  error. 

BECK,  J.  The  father  of  Lillie  May  Cllne, 
a  12  year  old  child,  brought  suit  against  the 
Louisville  &  Nashville  Railroad  Company  to 
recover  damages  for  the  killing  of  said  child 
by  a  fast-moving  locomotive  and  train  while 
she  was  attempting  to  rescue  a  6  year  old 
boy  companion  and  playmate,  who  had  fallen 
upon  the  track  In  an  effort  to  get  out  of  the 
way  of  the  train  when  be  became  aware  of 
its  approach.  The  defendant  demurred  gen- 
erally and  specially   to   the  petition.     The 


court  overruled  the  demurrer,  and  defendant 
excepted. 

[1]  1.  In  the  case  of  Crawford  r.  Southern 
Railway  Co.,  106  Oa.  870,  33  S.  E.  826,  It  was 
said:  "Conduct  which  might,  under  one  set 
of  circumstances,  show  that,  all  ordinary  and 
reasonable  care  and  diligence  had  been  ol>- 
served,  might,  under  a  different  set  of  cir- 
cumstances, be  insufficient  to  show  an  ob- 
servance of  such  care  and  diligence.  We 
think  that  such  a  rule  could  mean  no  more 
than  this:  Taking  the  locality  where  the 
train  is  running  and  all  the  surrounding 
circumstances.  If  those  in  control  of  the 
movement  of  the  train  have  no  reason  to 
apprehend  that  there  may  likely  be  a  human 
being  on  the  track  in  front  of  the  engine, 
they  are  under  no  duty  to  one  who  may  in 
fact  be  there,  until  they  have  actually  dis- 
covered that  he  is  there.  But  If,  from  the 
locality  or  surrounding  circumstances,  there 
is  reason  to  apprehend  that  the  track  in 
front  of  the  locomotive  may  not  be  clear  of 
human  beings,  then,  It  seems  to  us,  It  Is  the 
duty  of  the  employ^  of  the  company  to  keep 
a  lookout  ahead  of  the  train ;  most  assuredly 
so  unless  they  are  performing  some  dutj: 
which  prevents  their  looking  out  upon  the 
track  in  the  direction  in  which  the  train  is 
moving.  Suppose  that  a  locomotive  engineer 
knows  that,  in  a  particular  locality,  people, 
and  especially  children,  without  even  an  im- 
plied license  of  the  railroad  company,  are 
likely  to  be  upon  the  railroad  track;  can  he, 
while  his  train  is  rushing  at  great  velocity 
through  this  locality,  fall  to  look  down  the 
track. In  front  of  him,  without  being  guilty 
of  negligence  relatively  to  a  child  who  may 
be  injured  or  killed  by  the  locomotive?  Are 
people,  children  as  well  as  adults,  likely,  at 
least  In  daylight,  to  be  very  near  or  upon  a 
railway  track  within  the  limits  of  a  popu- 
lous city,  at  points  where  they  have  no  right 
to  go  upon  the  right  of  way  of  the  company? 
If  they  are,  is  a  man  charged  with  the 
running  and  control  of  a  railroad  train, 
which  may  In  an  instant  become  so  terrible 
and  tremendous  an  instrument  of  destruc- 
tion to  people  in  its  pathway,  under  no  duty, 
relatively  to  such  people,  when  his  train  is 
running  through  such  city,  either  to  slacken 
its  speed  or  to  look  ahead  of  his  engine? 
These  are  questions  which  we  feel  sure  no 
court  can,  as  mere  matters  of  law,  decide 
in  the  negative." 

Applying  what  was  said  In  the  extract 
above  quoted  and  the  ruling  made  In  the 
first  headnote  of  the  case,  it  is  clear  that  a 
question  for  decision  by  the  jury  was  raised 
by  the  allegations  of  the  petition  in  this  case, 
as  to  whether  or  not  the  position  of  i)eril 
of  the  6  year  old  child.  In  attempting  to  res- 
cue whom  Llllie  May  Cllne  was  killed,  was 
due  to  a  failure  upon  the  part  of  the  em- 
ployte  of  the  defendant  company  to  exercise 
due  care  In  the  running  of  the  locomotive 
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and  train.  The  point  at  which  the  little  boy 
was  placed  in  Imminent  peril  of  his  life  was, 
according  to  the  allegations  of  the  petition, 
"within  a  few  feet  of  a  grade  crossing  owned 
by  said  railroad  company,  near  the  town  of 
Emerson.  The  Tennessee  Ck>al  &  Iron  Com- 
pany has  an  extensive  plant  at  and  near  said 
place;  •  •  •  and  upon  both  sides  of 
said  track  near  said  place  are  houses  occu- 
pied by  the  operatives  of  the  said  Tennessee 
Coal  &  Iron  Company.  The  crossing  afore- 
said was  frequently  and  commonly  used  by 
the  residents  of  said  nelghhorhood,  men, 
women,  and  children,  and  was  a  regular 
crossing  for  both  pedestrians  and  vehicles. 
Said  crossing  has  been  continuously  used  by 
members  of  the  public  at  will  as  a  common 
highway  for  more  than  80  years.**  It  also 
appears  from  the  petition  that  at  the  place 
referred  to  there  is  a  regular  and  well-beaten 
trail  alongside  of  and  within  three  feet  of 
the  railroad  track,  and  that  the  travel  there- 
on is  constant,  open,  and  uninterrupted  by 
pedestrians  to  and  from  the  said  locality 
to  the  town  of  Emerson,  and  this  usage  has 
existed  for  many  years.  The  territory  from 
and  including  said  point  to  the  depot  in  the 
town  of  Emerson  is  practically  a  continuous 
town  or  village,  and  travel  over  and  near 
said  track  and  over  the  crossing  was  with- 
out objection  from  the  defendant  railroad 
company.  Under  the  facts  and  circumstances 
thus  distinctly  alleged,  It  was  within  the 
province  of  the  jury  to  decide  what  was  due 
care  on  the  part  of  the  railroad  company 
and  its  employes  in  reference  to  the  speed 
maintained  by  the  locomotive  and  train  In 
passing  this  locality,  and  what  was  the  duty 
resting  upon  the  employes  of  the  company 
in  charge  of  the  engine  with  reference  to 
maintaining  a  lookout  to  ascertain  the  pres- 
ence of  any  one  who  might  be  upon  the  track. 
If  LllUe  May  Cllne's  companion,  the  6  year 
old  boy,  was  within  a  few  feet  of  the  crossing 
referred  to,  and  in  the  path  3  or  4  feet  from 
the  railroad  track,  between  a  wire  fence 
upon  the  edge  of  a  deep  fill  on  one  side  of 
her  and  the  railroad  track  on  the  other,  as 
was  alleged,  and  this  position  of  the  6  year 
old  child  could  have  been  seen  500  feet  away 
by  the  employes  of  the  defendant  on  the  en- 
gine, surely  it  was  a  question  for  the  jury 
to  decide,  when  the  issue  is  raised  by  the 
pleadings,  as  to  whether  the  employes  of  the 
defendant  were  negligent  in  continuing  to 
run  the  train  at  the  rate  of  40  miles  an  hour, 
and  In  not  anticipating  that  a  little  child 
might  attempt  to  cross  the  track  so  as  to 
reach  a  place  farther  from  the  spot  at  which 
the  rushing  train  would  pass  than  he  could 
possibly  do  if  he  remained  where  he  was 
wh^i  the  train  first  came  in  sight  We  have 
no  hesitancy  in  holding  that  the  questions 
of  duty  and  negligence  raised  by  the  peti- 
tion in  this  case  are  questions  proper  for 
submission  to  the  jury,  as  regards  the  deadly 
peril  in  which  the  little  boy  was  placed  when 


he  first  attempted  to  cross  the  track  In  view 
of  the  approaching  train. 

Having  reached  that  conclusion,  we  think 
it  necessarily  follows  that  If  Llllie  May  Cline, 
moved  by  an  Impulse  which  was  perfectly 
natural,  sprang  upon  the  track  in  an  attempt 
to  save  a  child  younger  than  herself,  who 
was  prone  and  helpless  in  front  of  an  ap- 
proaching locomotive,  and  was  struck  and 
killed  by  the  locomotive  while  thus  endeavor- 
ing to  rescue  her  companion,  the  question  as 
to  whether  or  not  the  negligence  of  the  em- 
ployes of  the  company.  If  the  jury  should  find 
that  they  were  negligent  under  the  attendant 
facts  and  circumstances,  was  the  proximate 
cause  of  the  death  of  the  little  girl,  would  be 
for  decision  by  the  jury.  In  the  case  of 
Eckert  y.  Long  Island  Railroad  Co.,  43  N. 
Y.  602,  3  Am.  Rep.  721,  it  appears  that  a 
man  of  mature  age,  seeing  the  danger  ot  a 
child  of  tender  years  who  was  sitting  on  a 
railway  track  in  front  of  a  train  which  was 
approaching  at  the  rate  of  12  to  14  miles  an 
hour,  ran  and  seized  the  child  and  threw  it 
from  the  track,  but  that  he  himself  waa 
struck  by  the  engine  and  was  so  injured  that 
he  died.  Suit  was  brought  by  the  wife  of 
the  decedent  to  recover  damages  for  the 
wrongful  and  negligent  killing  of  her  hus- 
band, and  in  the  course  of  the  opinion  af- 
firming a  judgment  in  favor  of  the  plaintiff 
the  New  York  Court  of  Appeals  said:  "But 
the  evidence  further  showed  that  there  was 
a  small  child  upon  the  track,  who,  If  not 
rescued,  must  have  been  inevitably  crushed 
by  the  rapidly  approaching  train.  •  •  • 
The  law  has  so  high  a  regard  for  human  life 
that  it  will  not  Impute  negligence  to  an  effort 
to  preserve  It,  unless  made  under  such  cir- 
cumstances as  to  constitute  rashness  In  the 
judgment  of  prud^it  persons.  For  a  person 
engaged  In  his  ordinary  affairs,  or  in  the 
mere  protection  of  property,  knowingly  and 
voluntarily  to  place  himself  In  a  position 
where  he  Is  liable  to  receive  a  serious  injury, 
is  negligence,  which  will  preclude  a  recovery 
for  an  injury  so  received;  but  when  the  ex- 
posure is  for  the  purpose  of  saving  life,  it  la 
not  wrongful,  and  therefore  not  negligent, 
unless  such  as  to  be  regarded  either  rash  or 
reckless.**  See,  also,  Llanehan  v.  Sampson^ 
126  Mass.  606,  30  Am.  Rep.  602;  Olbney  y. 
State,  137  N.  Y.  1,  33  N.  B.  142,  19  L.  R.  A. 
366,  33  Am.  St  Rep.  680;  Wilson  y.  Central 
Ry.  Co.,  132  Oa.  216,  63  S.  E.  1121. 

[2]  2.  Paragraphs  U,  12,  and  13  of  the  pe- 
tition, basing  the  charge  of  negligence  on 
the  part  of  the  defendant's  employ^  upon 
the  ground  that  the  defendant  had  no  right 
or  authority  to  run  and  operate  a  train  at 
the  place  and  upon  the  track  where  the  homi- 
cide complained  of  occurred,  and  that  the 
operation  of  a  train  then  and  there  by  the 
defendant  was  a  nuisance^  are  to  be  con- 
strued In  connection  with  paragraph  14  of 
the  petition,  which  charges  that  the  *track  at 
the  time  and  place  where  said  homicide  waa 
committed  belonged  to  the  state  of  (Georgia, 
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and  liad  been  leased  to  tbe  Western  &  Atlan- 
tic Railroad  Ck>mpany  for  the  operation  of 
Its  trains  thereon,  and  the  defendant*  Louis- 
ville &  Nashville  Railroad  Company,  had  no 
legal  right  or  authority  under  said  lease  or 
otherwise  to  operate  a  train  upon  said  track, 
but  that  the  operation  of  the  train  by  defend- 
ant constituted  a  nuisance.'*  The  four  para- 
graphs last  referred  to  were  specially  demur- 
red to,  on  the  ground  that  they  were  imma- 
terial and  Irrelevant  We  are  of  the  opinion 
that  the  question  as  to  whether  or  not  the 
defendant  company  could  legally  operate  a 
train  upon  the  track  which  had  been  leased 
by  the  state  to  the  Western  &  Atlantic  Rail- 
road Company  cannot  be  raised  In  a  suit  for 
damages  based  upon  an  alleged  tortious  homi- 
cide committed  by  tbe  defendant  company, 
to  which  suit  neither  the  state  nor  the  West- 
em  &  Atlantic  Railroad  Company  are  parties. 
See  the  case  of  Hazlehurst  v.  Seaboard  Air 
One  Ry.,  118  Ga.  859,  46  &  B.  703.  We 
therefore  think  that,  while  the  general  de- 
murrer to  the  petition  as  a  whole  was  prop- 
erly overruled,  the  demurrer  to  the  para- 
graphs last  referred  to  should  have  been 
sustalnedL 

The  judgment  of  the  court  below  is  there>- 
fore  affirmed,  with  the  direction  that  the 
paragraphs  of  the  petition  last  referred  to 
be  stricken*  The  other  grounds  of  special 
demurrer  were  without  merit 

Judgment  affirmed,  with  direction.  All 
the  Justices  concur. 


on  Gft«  40) 

FOWLER  T.   BRITT-CARSON    SHOD  CO. 

et  al. 

(Supreme  Court  of  Georgia.     Oct  12,  1911.) 

(8yttahu9  hy  the  Court,) 

Sales   (i  318*)— Fraud  of  Pubchasbrt— In- 
soLVSNCT— 'Right  of  Rjcclauation— Laoh- 


In  order  for  the  vendor  of  personal  chat- 
tels to  exercise  his  equitable  right  of  reclama- 
tion on  the  ground  that  the  purchaser,  being 
insolvent  at  the  time  of  obtaming  the  goods, 
committed  a  fraud  by  misrepresenting  his  sol- 
vency and  financial  standing  in  statements  to 
the  seller,  made  for  the  purpose  of  procuring 
the  goods,  and  thereby  deceiving  him  and  in- 
ducing him  to  act  to  his  injury,  it  is  incum* 
bent  upon  the  vendor,  promptly  upon  discovery 
of  the  fraud,  to  repudiate  the  contract  and  make 
Ills  reclamation.  If  he  omits  to  do  so,  but  does 
some  affirmative  act  recognizing  title  in  the 
purchaser,  such  as  by  suing  out  an  attachment 
lor  purchieise  money,  and  causing  the  property 
to  be  sold  as  property  of  the  purchaser,  he  will 
thereafter  be  estopped,  in  a  contest  over  the 
proceeds  of  sale  (brought  into  court  by  the  sher- 
'iff)  with  the  trustee  in  bankruptcy  of  the  pur- 
chaser, from  asserting  his  right  of  reclamation. 

r£>d.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  i  81&*] 

Brror  from  Superior  Court,  Montgomery 
County;  J.  H.  Blartiii,  Judge. 

Application  by  Jamee  Fowler  for  rule  re- 
quiring the  d^uty  sherlfC  to  turn  over  funds 


derived  from  the  sale  of  goods  aHeged'to 
belong  to  James  E.  Ricks.  The  Brltt-Oarson 
Shoe  Company  intervened.  Judgment  for  in- 
tervener, and  Fowler  brings  error.    Reversed. 

L,  0.  Underwood,  for  plaintlfT  In  error. 
M.  B.  Calhoun,  for  defendants  in  error. 

ATKINSON,  J.  On  November  15,  1910,  a 
deputy  sheriff  levied  an  attachment,  which 
had  been  issued  on  November  6th  from  a 
Justice  court  in  favor  of  the  Britt-Carson 
Shoe  Company  against  James  E.  Ricks,  on 
certain  personal  property  as  the  property  of 
the  defendant  In  attachment,  and  on  the  4th 
day  of  January,  1910,  sold  it  accordingly.  On 
the  2d  day  of  January,  1910,  less  than  four 
months  from  the  date  of  the  issuance  of  the 
attachment,  James  K  Ricks  was  adjudicated 
a  bankrupt,  and  James  Fowler  became  trus- 
tee of  the*bankrupt's  estate.  After  the  sale 
of  the  property  by  the  sheriff,  the  trustee 
applied  to  the  superior  court  for  a  rule  re- 
quiring the  sheriff  to  turn  over  to  him  the 
funds  derived  from  the  sale  of  the  goods 
upon  which  the  levy  had  been  made.  In  his 
answer  the  sheriff  admitted  all  of  the  alle- 
gations contained  in  the  petition  for  rule, 
except  those  relative  to  the  title  of  the  trus- 
tee in  bankruptcy,  set  up  his  want  of  knowl- 
edge on  this  subject,  and  answered,  further, 
that  he  was  holding  the  fund  subject  to  the 
order  of  the  superior  court  The  Britt-Car- 
son Shoe  Company,  the  plaintiff  In  attach- 
ment. Intervened  and  asserted  a  right  to  the 
fund.  It  admitted  all  of  the  allegations  of 
the  petition,  except  those  relative  to  the  title 
of  the  trustee,  which  were  denied.  It  set 
up  that  the  proceeds  of  sale  In  the  hands  of 
the  sheriff  were  derived  from  a  oertaln  bUl 
of  goods  which  had  been  purchased  from  It 
by  Ricks,  the  bankrupt;  that  title  never 
passed  from  Intervener  to  Ricks,  for  the 
reason  that  he,  being  Insolvent,  purchased 
the  goods  under  specified  representations  as 
to  his  solvency  and  financial  standing,  which 
were  false  and  falsely  made  for  the  purpose 
of  deceiving  and  Inducing  credit;  that,  hav- 
ing obtained  the  goods  by  deception  in  such 
manner,  neither  Ricks  nor  the  trustee  In 
bankruptcy  of  his  estate  acquired  title;  "that 
as  soon  as  Intervener  learned  that  a  fraud 
had  been  perpetrated  upon  It  by  said  Ricks, 
by  making  said  false  statement,  it  sued  out 
an  attachment  for  the  purchase  money  due 
upon  said  goods  In  question,  and  had  as 
many  of  said  shoes  as  oould  be  found  in  the 
possession  of  said  Ricks  levied  upon  under 
said  attachment;  and  that  the  money  now 
In  the  sheriff's  hands  came  from  the  sale  of 
its  said  goods  under  said  attadiment  for  pur- 
chase money."  It  was  further  set  up  that 
the  superior  court  had  assumed  Jurisdiction 
of  the  goods  and  money  In  question  long 
before  the  petition  for  adjudication  in  bank- 
ruptcy had  been  filed,  and  the  superior  court, 
haTlng  first  acquired  Jurisdiction,  should  re- 


*For  other  eases  see  same  topic  and  section  NUMBEB  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Uidexes 
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tain  Jurisdiction  of  the  funds  in  question. 
The  intervention  was  allowed,  and  the  case 
was  afterwards  submitted  to  the  judge,  upon 
consent  of  all  parties  that  the  court  should 
hear  and  determine  all  issues  of  law  and 
fact  and  adjudge  to  whom  the  money  in 
the  hands  of  the  sheriff  should  be  paid,  with- 
out submitting  any  question  to  the  jury. 
After  hearing  evidence,  which  in  effect  pre- 
sented the  matter  as  above  stated,  a  judg- 
ment was  entered  finding  that  the  Britt- 
Carson  Shoe  Company  was  entitled  to  the 
funds  in  the  hands  of  the  sheriff,  and  order- 
ing the  same  turned  over  to  It  after  payment 
therefrom  of  all  costs  of  court  To  this 
judgment  the  trustee  excepted. 

By  objection  to  evidence,  and  motion  to 
strike  certain  portions  of  the  intervention  of 
the  Britt-Carson  Shoe  Company,  and  by  ex- 
ceptions to  the  finding  of  the  couvt,  the  sin- 
gle question  was  made  as  to  the  right  of 
the  Britt-Carson  Shoe  Company  to  have  the 
fund.  The  contention  was:  That,  after 
knowledge  of  the  fraud,  the  Britt-Carson 
Shoe  Company  had  the  election  of  two  reme- 
dies: (a)  To  waive  the  fraud,  affirm  the  con- 
tract, and  sue  for  the  purchase  price;  or 
(b)  to  repudiate  the  contract  on  account  of 
the  fraud,  and  reclaim  the  goods.  That  hav- 
ing elected,  after  knowledge  of  the  fraud,  to 
sue  out  the  attachment,  and  cause  the  prop- 
erty to  be  sold  as  that  of  Ricks,  the  inter- 
vener should  be  held  to  have  ratified  the 
sale  and  to  be  estopped  from  repudiating  it 
and  claiming  the  goods  or  their  proceeds  in 
the  hands  of  the  sheriff.  The  position  thus 
taken  by  the  trustee  in  bankruptcy  is  sound, 
and  the  judge  committed  error  by  his  ruling. 
While  upon  discovery  of  the  fraud  the  Britt- 
Carson  Shoe  Company  could  elect  to  repudi- 
ate the  sale  and  reclaim  the  goods  or  their 
proceeds  (Kewman  et  al.  v.  Claflin  Co.  et  al., 
107  6a.  89,  32  S.  E.  943;  Mashburn  &  Co. 
V.  Dannenburg  Co.,  117  Ga.  567,  44  S.  E.  97; 
Silvey  &  Co.  v.  Tift,  Trustee,  123  Ga.  804,  51 
S.  E.  748,  1  li.  R,  A.  [N.  S.]  386),  it  was  in- 
cumbent upon  it  to  do  so  promptly.  After 
knowledge  of  the  fraud.  If  Intervener  failed 
to  repudiate  It,  but  did  something  showing 
its  Intention  to  abide  the  contract,  it  would 
be  held  to  have  waived  the  fraud  and  to 
have  ratified  the  contract  Tuttle  v.  Stovall, 
134  Ga.  325,  328,  329,  67  S.  E.  806,  and  cita- 
tions. Suing  out  an  attachment  for  the  pur- 
chase money  would  be  a  ratification  of  the 
contract 

Judgment  reversed.  All  the  Justices  con- 
car,  except  BECK,  J.,  absent 

(187  Oa.  27) 

MATS  V.  FLETCHER  et  aL 
(Supreme  Court  of   (3«orgia.     Oct  12,   1911.) 

(8yUahu8  hy  the  Court,) 

1.  Wills  (i  88*)—REQxnsiTi»— Construction, 

An  instrument  drafted   in  the   form  of  a 

deed,  declared  to  be  a  deed  in  the  body  thereof. 


attested  as  a  deed,  and  containing  a  reserva- 
tion of  a  life  estate  to  the  grantor,  is  to  be 
construed  as  a  deed  passing  title  in  prsesenti, 
with  the  right  of  possession  postponed  until 
the  grantor's  death. 

[Eid.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  S  88.*] 

2.  Deeds  ({  208*)— Deliysbt— Bvidencb. 

The  record  of  a  properly  executed  deed  is 
prima  facie  evidence  of  its  delivery,  and  in  the 
absence  of  rebutting  proof  such  record  is  suffi- 
cient to  prove  the  delivery  of  the  deed. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  S  208.*] 

3.  Trial  (5  296*)— I NSTBUonoNS— Construc- 
tion AS  A  Whole. 

Where  the  jury  are  instructed  that  both 
signing  and  delivery  are  e^s^ntial  to  the  validity 
of  a  deed,  a  charge  on  an  issue  as  to  the  mental 
capacity  of  the  grantor,  to  the  effect  that  the 
mental  condition  of  the  grantor  relates  to  the 
time  of  making  the  deed,  is  no,t  erroneous,  as 
confining  the  inquiry  of  the  grantor's  mental 
capacity  to  the  time  of  signing  the  deed,  with- 
out reference  to  its  delivery. 

[iM.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  296.*] 

4.  Appeal  and   E!rror  (§   1067*)— Review- 
Harmless  E2RROR— Instructions. 

The  failure  to  give  a  proper  request  to 
charge  will  not  require  a  new  trial,  where  the 
reconl  discloses  that  the  facts  were  such  that 
the  omission  was  not  calculated  to  harm  the 
party  making  the  request. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4229;    Dec.  Dig.  f  1067.*) 

5.  Instructions. 

The  charge  fairly  submitted  the  issues,  and 
no  sufficient  reason  appears  why  a  new  trial 
should  be  granted. 

Error  from  Superior  Court  Butts  County ; 
E.  J.  Reagan,  Judge. 

Action  by  H.  M.  Fletcher  and  others 
against  S.  H.  Mays.  Judgment  for  plain- 
tiffs,  and  defendant  brings  error.    Affirmed. 

Jno.  R.  L.  Smith,  for  plaintiff  In  error.  H. 
M.  Fletcher,  for  defendants  in  error. 

EVANS,  P.  J.  This  is  an  action  of  eject- 
ment by  H.  M.  Fletcher,  R.  W.  Mays,  and 
John  BiUie  Mays,  a  minor  suing  by  next 
friend,  against  R.  H.  Mays.  Plaintiffs  and 
defendant  claimed  title  from  a  common  gran- 
tor, Mrs.  M.  R.  Mays.  The  first  muniment 
of  the  plaintiffs'  title  was  an  instrument,  in 
the  form  of  a  deed  and  attested  as  such, 
from  Mrs.  Mays  to  R.  Lw  Mays,  Mary  Mays, 
and  John  Billie  Mays,  dated  March  21,  1899, 
and  recorded  April  25,  1899,  containing  in 
the  body  thereof  this  recital:  "I  hereby  re- 
serve title  in  the  above-described  land  for 
and  during  my  natural  life,  and  at  my  death 
this  deed  to  be  a  fee-simple  title  to  the 
above-named  parties."  Mary  Mays  married 
H.  M.  Fletcher,  and  died  leaving  him  as 
her  sole  heir.  R.  L.  Mays  conveyed  his  in- 
terest to  R.  W.  Mays.  The  defendant  plead- 
ed that  the  instrument  under  which  the 
plaintiffs  claimed  title  was  testamentary  in 
character,  and  not  a  deed,  and,  not  being 
executed  and  probated  as  a  will,  was  void 
as  a  muniment  of  title;   that  at  the  time  of 


•For  oth< 
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its  executioii  tbe  grantor,  Mrs.  Mays,  was 
meDtally  Incapacitated  to  make  a  deed.  He 
further  pleaded  that  Mrs.  Mays  had  previ- 
ously signed  a  deed  to  her  grandson,  Homer 
Mays,  who  owned  an  equitable  interest  In 
the  land,  and  in  March,  1895,  Mrs.  Mays  en- 
tered Into  a  parol  contract  of  sale  with  the 
defendant,  whereby  she  sold  the  land  to  the 
defendant  in  consideration  of  services  to  be 
rendered  to  the  grandson,  who  was  afflicted 
with  disease;  that  he  entered  into  posses- 
sion under  the  parol  contract  and  fully  com- 
plied with  its  terms.  The  verdict  was  for 
the  plaintiffs. 

[1]  1.  An  instrument  attested  as  a  deed, 
drafted  in  the  form  of  a  deed,  and  declared 
in  the  body  thereof  to  be  a  deed  is  not  ren- 
dered testamentary  by  a  reservation  of  a 
life  estate  to  the  grantor.  Such  an  instru- 
ment is  to  be  construed  as  a  deed  passing 
title  in  prsesentl,  with  the  right  of  possession 
postponed  until  the  grantor's  death.  Isler 
T.  GrlfQn,  134  Ga.  192,  67  S.  E.  854. 

[2]  2.  One  of  the  issues  in  the  case  con- 
cerned the  delivery  of  the  deed  from  Mrs. 
M.  R.  Mays  to  R.  L.  Mays  and  others,  under 
which  the  plaintiffs  claimed  title.  The  gran- 
tees in  the  deed  were  the  grandchildren  of 
the  maker,  and  the  deed  was  executed  at  the 
house  of  the  maker's  son,  who  was  the  fa- 
ther of  the  grantees.  At  the  time  the  maker 
signed  it  she  was  in  bed.  She  had  previ- 
ously requested  the  scrivener,  who  was  the 
clerk  of  the  superior  court,  to  prepare  the 
deed,  and  it  was  signed  by  the  maker  in  the 
presence  of  the  clerk  and  another  person, 
both  of  whom  attested  it  as  witnesses  and 
left  the  deed  with  the  maker.  The  deed 
was  properly  attested  for  record,  and  was 
recorded  35  days  after  its  date.  Mrs.  Mays 
died  6  years  after  the  record  of  the  deed. 
On  the  trial  the  deed  was  produced  as  com- 
ing from  the  possession  of  the  plaintiffs. 
The  delivery  of  a  deed  is  necessary  to  its 
validity,  but  delivery  may  be  inferred  from 
various  circumstances.  Attestation  of  a  deed 
by  an  officer  authorized  to  witness  a  deed  is 
presumptive  proof  of  delivery.  Ross  v. 
Campbell,  73  Ga.  309.  Possession  of  a  deed 
by  a  grantee,  or  one  taking  an  interest  there- 
under, raises  a  presumption  of  delivery. 
Black  V.  Thornton,  30  Ga.  361;  Rushin  v. 
Shields,  11  Ga.  636,  56  Am.  Dec.  436.  The 
record  of  a  properly  executed  ^eed  is  suffi- 
cient, but  not  conclusive,  evidence  of  deliv- 
ery. Gordon  v.  Trimmler,  91  Ga.  473,  18  S. 
B.  404.  The  mete  retention  by  the  grantor 
Is  insufficient  to  overcome  the  circumstances 
which  afford  an  inference  of  the  delivery 
of  the  deed.  Black  v.  Thornton,  supra. 
And  especially  so  where  the  grantor  reserves 
a  life  estate  to  himself.    Brown  v.  Brown, 


97  Ga.  531,  537,  25  S.  B.  853,  33  Lw  R.  A.  816. 
Accordingly  it  was  not  error  to  charge  that 
'^e  record  of  a  deed  properly  executed  is 
prima  facie  evidence  of  its  delivery,  and  it 
becomes  conclusive  evidence  if  it  is  not  re- 
butted by  proof."  And  as  there  was  no  con- 
troversy that  the  deed  was  properly  executed 
and  came  from  the  possession  of  the  gran- 
tees, it  was  proper  to  decline  to  charge  that, 
if  the  deed  was  not  delivered  at  the  time 
of  its  attestation,  it  would  not  convey  title, 
unless  there  was  other  evidenoe  showing  that 
it  was  in  fact  delivered. 

[3]  3.  In  an  instruction  upon  the  degree  of 
mental  capacity  of  a  grantor  to  make  a  deed, 
it  is  not  error  to  charge  that  the  mental  con- 
dition related  to  the  time  of  the  grantor's 
making  the  deed.  Such  an  Instruction,  in 
view  of  the  context  of  the  charge  as  to  the 
execution  and  delivery  of  the  deed,  to  which 
the  charge  applied,  was  not  calculated  to 
mislead  the  jury  that  the  time  referred  to  by 
the  court  was  confined  to  the  moment  of 
signing,  without  reference  to  the  time  of  de- 
livery. 

[4]  4.  A  written  request  was  made  of  the 
court  to  charge  the  Jury,  in  his  instruction 
upon  the  parol  contract  of  sale  claimed  to 
have  been  made  by  Mrs.  Mays  with  the  de- 
fendant, that  the  jury  might  consider  the 
deed  from  Mrs.  Mays  to  Homer  Mays  for 
the  purpose  of  identifying  the  land  referred 
to  in  any  conversation  that  may  have  been 
had  between  Mrs.  Mays  and  the  defendant, 
if  the  deed  was  referred  to  in  any  such 
conversation.  One  of  the  defenses  was  that 
Mrs.  Mays  had  orally  contracted  with  the 
defendant  that  the  land  should  be  his  in  con- 
sideration of  his  taking  care  of  her  grand- 
son. Homer.  This  request  to  charge  was 
pertinent  to  that  issue;  but  the  omission  to 
charge  it,  under  the  facts  of  the  case,  was 
not  calculated  to  harm  the  defendant  It  ap- 
peared in  the  pleadings  and  evidence  that 
the  land  in  controversy  was  the  same  as  that 
described  in  the  deed,  and  the  same  which 
the  defendant  claimed  under  the  parol  con- 
tract. It  also  appeared  that  Mrs.  Mays  had 
no  other  land,  and  that  the  various  conten- 
tions of  the  parties  concerned  the  whole 
tract,  and  not  any  part  of  it.  Under  these 
circumstances  the  Jury  could  not  have  been 
misled  that  the  land  was  other  than  that  de- 
scribed in  the  deed  to  Homer  Mays. 

[5]  5.  Other  requests  to  charge,  which 
were  legal  and  pertinent,  were  covered  by 
the  general  charge.  The  case  was  fairly  sub- 
mitted, and  the  evidence  supports  the  ver- 
dict 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent 
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JONES  T.  STATE. 
(Supreme  Court  of  Georgia.     Oct  U,  1911.) 

(SyUahu9  by  the  Court.) 

1.  Dtino  Declarations. 

While  the  charge  of  the  oonrt  may  have 
been  to  some  extent  subject  to  criticism,  es- 
pecially the  instructions  in  regard  to  dying  dec- 
larations, under  the  evidence  and  in  the  light 
of  the  general  charge,  there  was  nothing  in 
the  grounds  of  the  motion  for  a  new  trial  com- 
plaining of  excerpts  from  it  which  required 
a  new  trial. 

2.  Gbiminal  Law  (8  IITO*)— AppeaIt— Excltt- 
siON  OF  Evidence. 

Under  the  evidence,  although  a  witness 
for  the  state  had  testified  on  cross-examination 
that  she  did  not  say,  in  a  certain  conversa- 
tion, that  the  deceased  was  to  blame  for  the 
whole  trouble  and  that  he  began  it,  it  will  not 
require  a  new  trial  that  the  presiding  judge, 
on  objection  by  the  solicitor  general,  exclud- 
ed testimony  that  such  witness  had  said  that 
the  deceased  waa  in  fault,  and  there  would 
have  been  "none  of  it,"  had  It  not  been  for 
him. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Dec,  Dig.  f  1170.«] 

3.  Newlt  Discovered  Evidence. 

The  ground  of  the  motion  for  a  new  trial 
setting  up  newly  discovered  evidence  was  not 
such  as  to  require  a  new  trial. 

4.    SUTFICIBNCT  OF  E2VIDENCE. 

The  evidence  supported  the  verdict. 

Error  from  Superior  Oonrt,  Milton  Gonnty; 
N.  A.  Morris,  Judge. 

Lee  Jones  was  convicted  of  murder,  and 
brings  error.     Affirmed. 

G.  B.  Walker  and  Mozley  &  Moss,  for 
plaintiff  in  error.  J.  P.  Brooke,  Sol.  Gen., 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  afDrmed.  All 
the  Justices  concur,  except  BEOK,  J^  absent 


(137  Oa.  80) 

ROBERTS    ▼.    SMITH. 
(Supreme   Gourt  of  Georgia.     Oct  12,  1911.) 

(Syllabus  by  the  Court,) 

1.  EJXECUTOBS  and  ADMINISTRATORS  (|  372*) 
—ADMINISTRATION  OF  ESTATE— SALES— RE- 
FUSAL TO  Comply  with   Bids— Resale. 

A  purchaser  at  a  public  sale  of  land  by  an 
administrator  will  not  be  relieved  of  liability 
because  he  was  under  the  impression  at  the 
time  of  the  bidding  that  a  different  tract  of  land 
was^  being  offered  for  sale,  'when  neither  the  ad- 
ministrator nor  other  party  interested  in  the 
sale  was  responsible  tor  such  erroneous  im- 
pression and  the  purchaser  by  the  exercise  of 
the  slightest  diligence  could  have  avoided  his 
mifltake. 

[Ed.   Note.— For  other  cases,   see  Executors 
axnl  Administrators,  Dec.  Dig.  |  872.*] 

2.  ElZECUTORS    AND    ADMINISTRATORS    (|    371*) 

—Administration  of  Estate— Sales-^Re- 
fusal  to  oomplt  with  bids— resale. 
In  case  a  purchaser  at  an  administrator's 
sale  refuses  to  comply  with  his  bid,  where  the 
administrator  elects  to  resell  the  land  at  the 
purchaser's  risk,  he  should  do  so  at  the  earliest 
practicable  time.     Ordinarily,  if  the  purch8;ser 


repudiates  his  bid  before  the  crowd  disperses 
and  within  the  legal  hours  of  sale,  the  second 
sale  should  occur  on  the  same  day;  but  where 
the  purchaser  refuses  to  comply  with  his  bid 
because  of  a  contention  that  he  la  not  liable 
thereon  on  account  of  having  bid  on  the  land 
through  a  mistake  that  another  tract  waa  being 
sold,  and,  in  respouBe  to  the  administrator's 
offer  to  resell  at  his  risk,  makes  a  reply  au- 
thorizing an  inference  that  he  declined  the  ad- 
ministrator's offer,  and  the  administrator  ad- 
vertises the  sale  to  occur  on  a  sale  day  60 
days  after  the  first  sale,  it  is  for  the  jury  to 
say  whether  the  administrator,  under  these  and 
other  attendant  circumstances,  acted  with  rea- 
sonable promptness,  so  as  to  make  the  purchas- 
er liable  for  any  deficiency  in  the  second  sale. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  §  1517;  Dec 
Dig.  S  371.*J 

Error  from  Superior  Court,  Jones  County; 
H.  G.  Lewis,  Judge. 

Action  by  J.  D.  Roberts,  administrator  of 
W.  H.  J.  Wood,  against  J.  W.  Smith.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

E.  T.  Dumas  and  Hardeman,  Jones,  Calla- 
way &  Johnston,  for  plaintiff  In  error.  J.  B. 
Jackson  and  Johnson  &  Johnson,  for  defend- 
ant in  error. 

EVANS,  P.  J.  J.  D.  Roberts,  administra- 
tor of  W.  H.  J.  Wood,  brought  this  action 
against  J.  W.  Smith  to  recover  the  dlffer^oe 
in  the  amount  of  a  bid  made  by  the  defend- 
ant on  certain  land  at  an  administrator's 
sale  and  the  actual  price  received  by  the 
administrator  at  a  resale  of  the  same  prop- 
erty two  months  later.  After  the  plaintUT 
had  submitted  his  evidence^  a  nonsuit  waa 
granted,  and  he  excepts. 

It  appeared  from  the  evidence  that  on  the 
first  Tuesday  in  November,  1908,  the  admin- 
istrator, after  legal  notice,  exposed  for  sale 
certain  lands  of  his  intestate,  being  adver^ 
tised  as  lots  Nos.  1,  2,  and  3,  and  each  sep- 
arately described  in  the  advertisement  Lot 
No.  2  was  first  offered  for  sale.  Then  lot 
No.  3  was  offered  for  sale,  and  the  defend- 
ant appeared  at  the  sale,  began  to  bid  there- 
on, and  it  was  finally  knocked  off  to  him  for 
the  sum  of  $1,510.  The  auctioneer  then  pro- 
ceeded to  sell  lot  No.  1,  when  the  defendant 
informed  him  that  he  had  Just  purchased 
that  lot  The  auctioneer  replied  that  he 
was  mistaken,  and  that  he  had  bid  in  lot 
No.  3,  whereupon  the  defendant  immediately 
told  the  auctioneer  to  sell  it  again,  as  he 
did  not  buy  lot  No.  3->that  he  had  bought 
lot  No.  1,  the  description  of  which  had  Just 
been  read  by  the  auctioneer.  After  this  con- 
versation the  defendant  approached  the  ad- 
ministrator and  said  that  he  did  not  want 
lot  No.  3,  and  that  he  wanted  him  to  sell  it, 
to  which  the  administrator  replied,  '*!  will 
sell  it  at  your  risk."  The  defendant  said, 
"Risk  nothing.'*  Thereupon  the  administra- 
tor said:  "I  have  no  right  to  resell  the  lot. 
It  has  been  bid  off  and  knocked  down.? 
While  the  sale  of  lot  No.  3  was  in  progress. 
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the  auctioneer  beard  a  conversation  between 
one  of  the  bidders  and  his  brother.  When 
the  bids  had  reached  $1,350,  the  brother  re- 
marked to  the  bidder,  "Quit,  that  is  high 
enough,"  to  which  he  replied,  "I  think  he 
[the  defendant]  thinks  he  is  bidding  on  the 
land  next  to  the  station,  and  I  am  going 
to  make  him  pay  $2,000  for  It"  The  admin- 
istrator afterwards  saw  the  defendant  and 
inquired  of  him  if  he  was  going  to  take  the 
land ;  the  defendant  replying:  "No ;  I  wish, 
Dawson  [the  administrator],  you  would  get 
the  Wood  boys  to  take  it  off  my  hands." 
The  administrator  readvertlsed  the  property 
for  sale  on  the  first  Tuesday  In  January, 
ld09,  and  sold  it  on  that  day  for  $1,050,  and 
the  diCTerence  between  the  first  and  last  bid 
was  $400,  with  the  additional  sum  of  $10.50, 
the  cost  of  resale.  It  was  admitted  that  the 
orders  of  sale  and  resale,  and  the  advertise- 
ments and  the  price  the  land  brought  at  the 
resale,  were  as  alleged,  and  legal  in  all  re- 
spects. 

[1]  The  defendant  contends  that  under  this 
evidence  he  was  not  liable  upon  the  first 
sale,  for  the  reason  that  he  bid  on  the  land 
under  a  mistake  of  fact  that  a  different  lot 
was  being  offered  for  sale.  If  the  party  by 
reasonable  diligence  could  have  knowledge 
of  the  truth,  equity  will  not  relieve.  Civil 
Code,  i  4581.  No  pretense  is  made  that  the 
administrator,  or  any  one  interested  in  the 
sale  of  the  land,  said  or  did  anything  which 
induced  the  defendant  to  bid  upon  the  lot 
of  land.  The  land  was  accurately  described 
by  boundaries,  and  the  different  lots  had  en- 
tirely different  boundaries.  The  slightest 
diligence  on  the  part  of  the  defendant  when 
he  began  to  bid  would  have  disclosed  the 
particular  tract  which  was  being  cried  by 
the  auctioneer.  Instead  of  making  inquiries 
or  informing  himself  as  to  the  particular 
lot  of  land  which  was  being  sold,  he  boldy 
rushed  into  the  bidding  and  bid  upon  It  with 
the  assurance  of  one  who  knew  what  he  was 
doing.  The  evidence  disclosed  that  the  bid- 
ding was  sharp  and  competitive.  It  is  true 
that  the  other  bidder  testified  that  he  ob- 
served from  the  expression  upon  the  defend- 
ant's face  that  he  was  under  the  impression 
that  he  was  bidding  on  lot  No.  3  as  being 
lot  No.  1.  Still  he  said  nothing  to  encourage 
the  mistake,  and  bid  with  the  ifuU  knowledge 
that,  if  the  land  was  knocked  off  to  him,  he 
^w^ould  be  bound  by  his  bid.  The  last  bid  be- 
fore it  was  knocked  off  to  the  defendant  was 
^within  ten  dollars  of  the  final  bid,  and  .this 
bidder  would  have  been  liable  to  the  estate  for 
the  amount  of  this  bid.  To  relieve  the  de- 
fendant of  the  consequences  of  his  bid  be- 
cause of  his  alleged  mistake  would  be  to 
grant  him  absolution,  when  he  had  not  ex- 
ercised the  slightest  degree  of  diligence  to 
protect  himself,  and  occasion  loss  to  the  es- 
tate of  the  last  bid  preceding  his.  CivU 
Code  1910,  IS  4681,  4571. 

{2]  The  defendant  further  urges,  as  a  rea- 
son why  the  plaintiff  should  not  prevail,  that 


the  administrator  failed  to  otter  the  land  for 
resale  on  the  same  day  when  he  Informed 
the  administrator  of  his  mistake  and  request- 
ed a  resale.  When  a  purchaser  at  adminis- 
trator's sale  refuses  to  comply  with  the  terms 
of  the  sale  when  requested  so  to  do,  he  shall 
be  liable  for  the  amount  of  the  purchase 
money;  and  at  the  option  of  the  adminis- 
trator he  may  proceed  against  such  pur- 
chaser for  the  full  amount  of  the  purchase 
money,  or  resell  the  real  estate  and  then 
proceed  against  the  first  purchaser  for  the 
deficiency  arising  from  such  sale.  CUvll  Code 
1910,  9  6071.  If  the  administrator  elects  to 
resell  the  land  at  the  purchaser's  risk,  he 
should  offer  it  for  resale  as  soon  as  practi- 
cable. If  the  bidder  on  the  day  of  sale  re- 
fuses to  comply  before  the  crowd  disperses 
and  the  hours  of  sale  terminate,  that  day  is 
the  proper  time  to  resell;  it  that  cannot  be 
done,  just  as  soon  as  the  property  can  be 
readvertised,  after  notice  of  refusal  to  com- 
ply with  the  terms  of  the  sale.  Saunders  v. 
Bell,  56  Ga.  442.  The  administrator  cannot 
delay  an  unreasonable  time,  so  as  to  specu- 
late at  the  risk  of  the  purchaser;  nor,  on 
the  other  hand,  is  there  any  cast-iron  rule 
that  he  should  resell  the  property  on  the 
same  day.  The  purchaser  in  the  present  case 
depends,  first,  upon  the  ground  that  he  is 
not  bound  by  the  first  sale,  and,  secondly, 
that  the  administrator  should  have  resold 
the  property  on  the  same  day  after  notice 
of  his  repudiation  of  the  sale.  The  last  de- 
fense Involves  the  idea  that  he  was  bound  by 
his  purchase  in  the  first  instance,  and  if 
nothing  more  appeared  in  this  case  than  the 
mere  request  to  the  administrator  to  resell 
the  property  on  the  day  of  the  first  sale,  and 
that  the  crowd  had  not  dispersed  and  the 
hours  of  sale  had  not  terminated,  there 
would  be  considerable  force  in  the  conten- 
tldh;  but  when  the  defendant  approached 
the  administrator,  upon  discovery  that  he 
had  bid  upon  lot  No.  3,  and  requested  a  re- 
sale of  it,  the  administrator  proposed  to  re- 
sell it  at  his  risk.  The  purchaser's  reply 
was,  "Risk  nothing,^'  which,  according  to  his 
other  statements,  could  only  mean  that  he 
was  not  bound  in  the  first  instance,  and 
therefore  he  did  not  propose  to  pay  the  de- 
ficiency in  case  of  a  resale.  Under  such 
circumstances  the  administrator  was  entitled 
to  time  to  look  into  the  matter.  He  allowed 
one  month  to  elapse  before  inserting  an  ad- 
vertisement for  the  next  sale.  When  we  come 
to  consider  that  the  law  requires  sales  to 
occur  on  the  first  Tuesday  in  the  month, 
after  previous  advertisement  for  30  days,  the 
time  between  the  first  sale  and  the  insertion 
pf  the  advertisement  of  the  second  sale  may 
or  may  not  have  been  sufficient  for  the  ad- 
ministrator to  have  complied  with  the  law 
in  this  respect  At  all  events  it  would  be  for 
the  jury  to  say  as  to  whether  his  failure  was 
such  a  lack  of  diligence  as  to  relieve  the 
first  purchaser  of  liability  for  the  deficiency 
between  the  first  and  second  sales. 
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For  these  reasons,  we  think  the  court 
should  not  have  withdrawn  the  case  from 
the  jury  by  judgment  of  nonsuit. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent. 

(137  Oa.  2S) 

GIDDENS  ▼.  LEWIS  et  aL 
(Supreme  Court  of  Georgia.    Oct  11,  1911.) 

(8yUahu$  hy  the  Court.) 

1.  Execution  Sale. 

The  facts  set  forth  in  the  petition  and 
the  exhibits  attached  ther&to,  in  the  case  of 
Giddens  y.  Alexander,  127  Ga.  734,  56  S.  E. 
1014,  which  case  was  decided  on  general  de- 
murrer to  the  petition,  and  upon  which  the 
first  three  headnotes  in  that  case  were  predi- 
cated, are  the  same  as  in  the  present  case.  Ac- 
cording to  the  undisputed  evidence,  therefore, 
under  the  rulings  stated  in  the  first  three  head- 
notes  of  the  case  cited,  the  sale  by  the  sheriff 
of  Che  land  of  the  plaintiff  was  illegal,  and  he 
was  entitled  to  have  canceled,  as  a  cloud  upon 
his  title,  the  deed  made  by  the  sheriff  to  the 
purchaser  at  such  sale,  and,  accordingly,  the 
court  erred  in  directing  a  verdict  in  behalf  of 
the  defendants. 

2.  Review  on  AppeaIm 

The  plaintiff,  according  to  the  undisputed 
evidence  and  the  rulings  made  in  the  case  cit- 
ed, being  entitled  to  a  verdict  and  decree  de- 
claring the  sheriff's  sale  illegal  and  canceling 
the  deed  made  in  pursuance  of  such  sale,  it 
is  unnecessary  to  pass  on  the  other  assignments 
of  error. 

Error  from  Superior  Court,  Berrien  Coun- 
ty; J.  H.  Merrill,  Judge. 

Action  between  John  O.  Giddens  and  J.  B. 
Lewis  and  others.  From  the  judgment,  Gid- 
dens brings  error.     Reversed. 

Hendricks  &  Christian,  for  plaintiff  in  er- 
ror. Denmark  &  Griffin,  W.  H.  Grlffln,  Buie 
&  Knight,  and  Alexander  &  Gary,  for  de- 
fendants in  error. 

PISH,  C.  J  Judgment  reversed.  All  the 
Justices  concur,  except  BECK,  J.,  absent 


(137  6a.  52) 

WRIGHT  V.  VAUGHAN. 
(Supreme  Court  of  Georgia.     Oct.  12,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Sales  (§  11*>— Gaming  (f  14*)— Contracts 

g  141*)— Validity  of  Contbact— Future 
ELIVERY. 

In  the  case  of  Forsyth  Manufacturing  Com- 
pany V.  Castlem,  112  Ga.  199,  37  S.  E.  &5,  81 
Am.  St.  Rep.  28,  it  was  ruled:  "(1)  An  execu- 
tory agreement  for  the  sale  of  goods  to  be  de- 
livered at  a  future  day  is  valid,  though  at  the 
time  the  seller  has  not  the  goods  in  his  posses- 
sion, has  not  contracted  to  purchase  them,  and 
has  no  expectation  of  acquiring  tbem,  otherwise 
than  by  producing,  manufacturing,  or  purchas- 
ing them  at  some  time  before  the  day  of  deliv- 


ery.  (2)  Such  a  transaction  is  not  rendered  in- 
vsiid  by  the  provisions  of  section  3537  of  the 
Civil  Code  [18951,  unless  it  is  made  to  appear 


that  neither  of  the  parties  contemplated  an  ac- 
tual delivery  of  the  goods,  and  that  it  was  the 
intention  oi  both  that  there  should  be  no  actual 


delivery,  but  that  on  the  day  fixed  for  delivery 
there  should  be  a  settlement  of  tiieir  differ- 
ences, based  on  the  market  value  of  the  goods 
on  that  day.  In  that  event  the  transaction 
would  be  speculation  upon  chances,  but  not  oth- 
erwise. (3)  When  a  contract  is  valid  upon  its 
face,  or,  when  taken  in  the  light  of  the  circum- 
stances surrounding  the  parties  at  the  time  it 
was  entered  into,  appears  to  be  valid,  it  is  in- 
cumbent upon  him  who  attacks  the  contract  to 
show  its  mvalidity."  See  Watson  v.  Hazle- 
hurst,  127  Ga.  298,  56  S.  E.  459;  Northington 
Co.  ▼.  Farmers*  Co.,  119  Ga.  851,  47  S.  E.  200. 
100  Am.  St  Rep.  210;  Sanders  ▼.  AUen,  135 
Ga.  173,  68  S.  E.  1102. 


[Ed.  Note.— -For  other  cases,  see  Sales,  Cent 

\tr     8  91*     T>0n     niff     fi    11;*     domino-     CU^r**      r%itr 

Dig.  S  1760;   Dec.  Dig.  |  141.*1 


Dig.  §  21;  Dec.  Dig.  §  11;*   Gaming,  Cent  Dig. 
II  22,  25,  26;  Dec.  Dig.  8  14;*  Contracts,  Cent 


2.  Sales   (§  411*)— Validitt— Cohtbact  fob 
Future  Delivert. 

Under  the  rulings  above  quoted  the  court 
did  not  err  in  overruling  the  general  demurrer 
of  defendant  to  the  petition,  nor  in  overruling 
the  demurrer  based  on  the  ground  that  "the 
allegations  of  said  petition  fail  to  show  that  the 
cotton  forming  the  subject-matter  of  the  alleged 
contract  set  forth  in  paragraph  4  of  said  peti- 
tion had  any  actual  or  potential  existence  at 
the  time  of  the  alleged  execution  of  said  alleged 
contract,  or  that  such  cotton  had  such  an  ex- 
istence as  to  be  capable  of  being  identified  at 
said  time  so  as  to  be  the  subject-matter  of  sale, 
or  a  contract  of  sale,  or  that  said  cotton  was 
identified  by  said  parties.**  Nor  did  the  court 
err  in  striking  the  following  allegation  in  de- 
fendant's answer:  '*For  the  reason  that  the 
cotton  therein  referred  to  had  no  actual  or  po- 
tential existence  at  the  time  of  the  execution 
of  said  alleged  contract,  and  says  that  said 
alleged  cotton,  not  being  in  existence  at  said 
timcj  was  incapable  of  identification  and  was 
not  identified  by  the  parties,  and  could  not  be 
and  form  the  subject-matter  of  any  sale." 

[Ed.   Note.— For  other  cases,  see  Sales,  Dec 
Dig.  S  411.«] 

3.  Sales  (|§  19,  20*)— Contracts  (f  10*)— Va- 
lidity— Consideration— Mutuality. 

The  contract  was  not  without  considera- 
tion, nor  was  it  invalid  and  unenforceable  for 
the  want  of  mutuality.  Northington  Co.  v. 
Farmers'  Co.,  119  Ga.  851(3),  47  S.  B.  200, 
100  Am.  St  Rep.  210;  Bearden  Mercantile  Co. 
V.  Madison  Oil  Co.,  128  Ga.  695,  698,  58  S.  £. 
200. 

[Ed.  Note.— For  other  cases,  see  Sales.  Dec. 
Dig.  §§  19.  20;*  Contracts,  Dec.  Dig.  §  lO.*] 

4.  New  Trial   (|  27*)— Grounds— Ovebbul- 
iNo  Demurrer. 

If  the  court  erred  in  refusing  to  sustain  the 
ground  of  demurrer  complaining  that  specified 
allegations  were  irrelevant,  and  that  other  al- 
legations were  mere  conclusions  of  the  plaintiff 
as  to  the  meaning  of  the  contract,  such  error 
was  not  such  as  to  require  a  new  trial. 

[Eld.  Note.— For  other  cases,  see  New  Trial* 
Cent  Dig.  f  41;   Dec.  Dig.  |  27.*1 

5.  E)viDENCE  (f  437*)- Paeol  Evidence— In- 
validity OF  Contract. 

The  provision  in  the  .contract  that  "it  is 
fully  understood  and  expressly  agreed  by  the 
parties  to  this  contract  that  the  same  cannot  be 
settled  by  payment  of  money,  but  only  by  de- 
livery of  the  actual  cotton  in  square  mercantile 
bales  weighing  an  average  of  500  pounds,  as 
aforesaid,  did  not  preclude  defendant  &om 
showing  that  the  contract  was  illegal,  in  that 
an  actual  delivery  of  the  cotton  was  not  con- 
templated by  either  of  the  parties,  and  that  it 
was  the  intention  of  both  that  no  such  actual 
delivery  should  be  made,  but  that  at  the  time 
fixed  in  the  contract  for  delivery  there  should  be 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Die  Key  No.  Series  As  Rep'r  indexes 
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a  settlement  between  them,  based  on  the  differ- 
ence between  the  contract  price  of  the  cotton  and 
the  actual  market  value  thereof  at  the  time  and 
place  of  delivery  specified  in  the  contract.  Rob- 
erts V.  Amall  (Oa.  App.)  71  S.  E.  590. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  2025-2029;  Dec.  Dig.  |  437.»] 

6.  Sales  (§  420*)— Reksdies  of  Pabtiss— Di- 
rection OF  Vebdict. 

The  defendant  assumed  the  burden  of  proof, 
and  the  only  testimony  was  his  testimony,  which 
failed  tp  show  that  the  contract  was  illegal; 
and  the  defendant  in  his  plea  having  admitted 
that  the  market  value  of  the  cotton  at  the  time 
and  place  of  delivery  specified  in  the  contract 
was  14%  cents  per  pound  as  alleged  in  the 
petition,  the  court  did  not  err  in  directing  a  ver- 
dict for  plaintiff  for  the  amount  of  the  differ- 
ence between  such  market  value  and  the  con- 
tract price  of  the  cotton,  with  interest  on  such 
amount. 

[E^.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  S  420.*] 

Error  from  Superior  Court,  Heard  County; 
R.  W.  Freeman,  Judge. 

Action  by  J.  L.  Vaughan  against  W.  C. 
Wright,  executor.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Defendant  in  error  Qierelnafter  called 
plaintifiT)  brought  suit  against  plaintiff  in  er- 
ror (hereinafter  called  the  defendant)  for 
damages,  making  substantially  the  following 
allegations:  Plaintiff  and  defendant  on  June 
30,  1909,  entered  Into  a  written  contract,  of 
which  the  following  is  a  copy: 

*'6/30/1909.  For  a  consideration  of  the 
sum  of  one  dollar  to  me  In  hand  paid  by  J. 
L.  Vaughan,  as  part  payment  of  the  cotton 
herein  purchased,  the  receipt  whereof  is 
hereby  acknowledged,  I  hereby  agree  to  sell 
to  J.  Li.  Vaughan  100  bales  of  cotton,  deliver- 
ed at  CarroUton,  Ga.,  between  the  first  and 
last  days  of  November  next  The  delivery  to 
be  made  at  such  time,  at  seller's  option,  In 
lots  of  not  less  than  100  bales,  cotton  to 
average  500  pounds  per  bale.  If  cotton  does 
not  average  500  pounds  per  bale,  I  will  deliv- 
er a  sufiacient  number  of  bales  to  bring  up 
the  average  to  500  pounds  per  bale.  The  cot- 
ton to  be  of  any  grade  between  strict  ordi- 
nary and  fair,  inclusive,  at  the  price  of  11 
cents  per  pound  for  Atlanta  4's,  said  grade 
being  good,  middling,  American  standard 
classification,  with  deduction  and  addition  for 
other  grades  according  to  ruling  differences 
In  effect  on  the  day  of  delivery.  It  is  fully 
understood  and  expressly  agreed  by  the  par- 
ties to  this  contract  that  the  same  cannot  be 
settled  by  payment  of  money,  but  only  by  de- 
livery of  the  actual  cotton,  in  square  mer- 
cantile bales  weighing  an  average  of  500 
pounds,  as  aforesaid.    B.  H.  Tompkins. 

"We  accept  the  above  contract,  with  Its 
conditions  and  obligations.    J.  L.  Vaughan.'* 

At  the  date  of  the  contract  plaintiff  paid 
the  defendant  the  $1  referred  to  therein.  On 
November  30, 1909,  cotton  of  the  grade  refer- 
red to  in  the  contract  was  worth  14%  cents 
per  po<md  at  CarroUton,  Ga.  Defendant  re- 
fused to  deliver  any  of  the  cotton.    Plaintiff 


sues  to  recover  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  cot- 
ton at  the  time  and  place  of  delivery  of  same 
specified  In  the  contract.  A  verdict  was  di- 
rected in  favor  of  plaintiff  for  the  amount 
for  which  suit  was  brought,  and  defoidant 
excepts 

W.  C.  Wright  and  Frank  S.  Loftln,  for 
plaintiff  In  error.  Sidney  Holderness  and 
Hall  &  Jones^  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  tlie 
Justices  concur,  exl^pt  BECK,  J^  absent 


(196  Oa.  8S7) 

KENT  ft  DOWNS  v.  WADI/Bir  SOUTHERN 

RY.  CO. 

(Supreme  Court  of  Georgia.     Sept  26,  1911.) 

(8yUahu8  hy  the  Court.) 

1.  Cabbisss    (S    45*)  —  Tbanspobtation    of 
Goods— Duty  to  FubnisH  Facilities. 

The  court  did  not  err  in  directing  a  non- 
suit in  this  case. 

[£3d.  Note.— For  other  cases,  see  Oarriers, 
Dec  Dig.  I  45.*] 

(Additional  Syllalms  hy  Editorial  Staff,) 

2.  Evidencb   (§  378*)  —  DocuHENTABT    Evi- 
dence—Authentication. 

The  mere  receipt  in  due  course  of  mail  of 
letters  on  paper  stamped. with  the  letter  head 
of  the  parties  purportmg  to  sign  them,  without 
any  proof  of  the  genuineness  of  the  signatures, 
does   not  render  them   admissible  in   evidence. 

[Ed.  Note.— For  other  cases,  see  E}vidence, 
Cent  Dig.  §§   1648-1655;    Dec  Dig.  {  378.*} 

Error  from  Superior  Court  Johnson  Coun- 
ty; B.  Lw  Rawlings,  Judge. 

Action  by  Kent  &  Downs  against  the  Wad- 
ley  Southern  Railway  Company.  Judgment 
for  defendant  and  plaintiffs  bring  error.  Af- 
firmed. 

Hines  &  Jordan,  for  plaintiffs  in  error.  B. 
L.  Gamble,  for  defendant  in  error. 

BECK,  J.  The  firm  of  Kent  &  Downs  filed 
a  petition  against  the  Wadley  Southern  Rail- 
way Company  to  recover  the  value  of  25,000 
feet  of  lumber,  which  the  plaintiffs  alleged 
they  were  unable  to  deliver  to  a  customer 
beicause  of  the  failure  and  refusal  of  the 
railway  company  to  furnish  cars  for  its 
transportation.  It  was  alleged  that  the 
plaintiffs,  on  January  10,  1907,  offered  the 
lumber  for  shipment  at  Kite,  Ga.,  which  is 
one  of  the  places  on  the  defendant's  line  of 
road  at  which  it  receives  such  goods  for 
shipment;  that  the  same  was  to  be  carried 
to  Wadley,  Ga.,  which  Is  the  terminus  of  said 
railway,  and  there  to  be  delivered  to  a  con- 
necting carrier  to  be  carried  to  Michigan 
City,  Ind.,  for  delivery  to  the  Haskell-Barker 
Car  Company;  that  the  plaintiffs  requested 
the  railway  company  to  place  at  Kite  two 
40-foot  cars  on  which  to  load  the  lumber,  audi 
cars  being  the  ordinary  and  usual  cars  used 


•For  other 
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in  carrying  lumber  of  the  dimensions  offered; 
that  the  defendant  company  failed  and  re- 
fused to  furnish  the  cars,  and  refused  to  ac- 
cept the  lumber;  that  the  Haskell-Barker 
Car  Company  was  to  pay  $18.50  per  1,000 
feet  for  the  lumber,  but,  owing  to  the  failure 
of  the  railway  company  to  furnish  cars  for 
its  transportation,  the  car  company,  on  May 
10,  1907,  canceled  its  order;  and  that,  the 
plaintiffs  being  unable  to  use  or  sell  the 
lumber,  It  became  a  total  loss.  On  the  trial, 
at  the  conclusion  of  the  evidence  offered  on 
behalf  of  the  plaintiffs,  the  court  granted  a 
nonsuit;  and  the  plaintiff  excepted. 

[1]  The  plaintiffs  were  not  entitled  to  re- 
cover In  this  case  without  proof  of  the  execu- 
tion of  the  letters  from  Daugherty,  Morrison 
&  Co.,  which  contained  the  orders  for  the 
lumber  to  be  shipped  to  Haskell-Barker  Car 
Company.  The  basis  of  their  action  was 
their  Inability  to  fill  these  orders,  or  delay 
in  filling  them,  which  it  Is  alleged  resulted 
from  a  failure  of  the  defendant  railway  to 
furnish  cars  on  which  to  transport  the  lum- 
ber. It  Is  true  that  In  the  record  there  ap- 
pears a  general  statement  by  a  member  of 
the  plaintiffs'  firm  that  "he  had  a  verbal 
order  for  this  lumber,'*  but  the  terms  of  the 
verbal  order  and  from  whom  It  came  were 
unstated;  and  besides,  as  remarked  above, 
the  suit  was  predicated  upon  certain  definite, 
precise  orders  for  a  certain  number  of  pieces 
of  lumber  of  specific  dimensions.  When  the 
letters  referred  to  above,  which  contained 
those  orders,  were  excluded  from  evidence, 
there  was  no  evidence  before  the  court  and 
Jury  of  the  existence  of  the  orders  which  It 
was  essential  to  prove  In  order  to  make  out 
the  plaintiffs'  cause  of  action.  It  was  shewn 
by  the  plaintiffs*  own  testimony  that  the 
lumber  which  was  left  at  the  designated  sta- 
tion on  the  defendant's  line  of  railway,  and 
which  remained  there  until  it  rotted  from 
exposure,  had  no  market  value  unless  it 
could  be  used  for  the  purposes  Indicated  in 
the  letters  of  Daugherty,  Morrison  &  Co.,  be- 
cause of  the  dimensions  Into  which  It  had 
been  cut.  To  prove  loss  it  was  essential  to 
the  plaintiffs'  case  to  show  an  order  for  the 
lumber  sawed  into  such  dimensions  as  this 
lumber  was;  The  petition  set  forth  all  the 
essential  facts.  It  showed  the  existence  of 
such  an  order  as  that  referred  to;  but,  when 
put  to  the  proof,  the  case  failed  because  of  a 
lack  of  evidence  to  establish  the  fact  of  the 
existence  and  execution  of  the  orders  set 
forth  in  the  petition. 

[21  The  plaintiffs  attempted  to  prove  the 
execution  of  the  letters  containing  the  or- 
ders, by  showing  that  they  were  received  by 
due  course  of  mall;  but  there  was  no  proof 
whatever  of  the  genuineness  of  the  signa- 
tures to  the  letters.  In  fact,  It  appears  that 
the  signatures  were  typewritten,  and  no  wit- 
ness attempted  to  identify  the  signatures  as 
those  of  the  parties  whose  names  were  pur- 


ported to  be  signed.  The  mere  fact  that 
these  letters  were  received  In  due  course  of 
mall  and  upon  paper  stamped  with  the  let- 
ter head  of  the  parties  purporting  to  sign  the 
letters  was  not  sufficient  to  render  them  ad- 
missible in  evidence.  Freeman  v.  Brewster, 
93  Ga.  649,  21  S.  E.  165.  In  the  absence  of 
the  letters,  as  we  have  pointed  out,  the  plain- 
tiff's case  had  no  foundation  and  could  no 
longer  stand*  A  nonsuit  necessarily  follow- 
ed, and  the  court  did  not  err  in  so  directing. 
Judgment  affirmed.  All  the  Justices  con- 
cur. 


(187  Qa.  60) 

GEORGIA  MILK  PRODUCERS'  ASS'N  v. 

CRANE. 

(Supreme  Court  of  Georgia.     Oct  12»  1911.) 
(SyllahuM  hy  the  Court.) 

COBPOBATIONS    (§    428*)— CONDITIONAL    SaIXS 

—NoTiGx  TO  Offices  of  Cobpobation. 

Crane  levied  an  attachineD>t  for  the  pur- 
chase money  on  certain  personalty  sold  to  Cros- 
by. At  the  time  the  property  was  sold  Crane 
took  from  Crosby  a  note  wherein  the  title  to 
the  property  was  retained  in  Crane  until  the 
purchase  price  was  paid.  The  note  was  not 
recorded  in  the  county  wherein  Crosby  resid- 
ed. A  corporation  filed  a  claim  to  the  prop- 
erty. The  evidence  authorized  the  following 
findings  of  fact:  Crane  sold  the  property  to 
Crosby  individually,  and  the  latter  sold  it  to 
the  claimant  while  he  was  general  manager 
and  secretary  and  treasurer  thereof.  The  pur- 
chase mone^  was  paid  by  the  claimant  to  Cros- 
by in  the  issuance  of  stock  to  him,  and  this 
latter  sale  was  made  and  the  stock  issued  while 
the  president  and  other  stockholders  of  the 
claimant  were  present.  Held,  under  the  cir- 
cumstances named,  the  fact  tnat  Crosby  held 
the  offices  stated  at  the  time  of  the  sale  by 
him  to  the  corporation  wpuld  not  charge  the 
latter  with  notice  of  the  retention  of  title  by 
Crane.  Pnrsley  ▼.  Stahley,  122  Ga.  362,  50 
S.  E.  139;  People's  Bank  v.  Exchange  Bank, 
116  Ga.  820  (3),  43  S.  E.  269,  94  Am.  SC  Rep. 
144,  31  Cyc.  1592. 

(a)  Under  the  above  ruling,  it  was  error  re- 
quiring a  new  trial  to  charge  the  jury  as  fol- 
lows: "If  yon  believe 'that  this  claimant  had 
notice,  personal  notice  to  its  general  officers 
or  agents,  that  this  property  was  purchased 
from  Mr.  Crane,  and  that  he  retained  title. 
and  had  not  been  paid  for  it,  then  they  could 
not  acquire  a  good  title  to  it  by  subsequently 
buying  it  from  Mr.  Crosby,  and  they  would 
not  be  entitled  to  prevail  in  this  case.  If 
they  did  not  have  notice  personally,  but  if  Mr. 
Crosby  was  the  general  agent  and  general  man- 
ager of  this  concern,  then  the  fact  that  he 
knew  that  this  property  had  not  been  paid 
for  would  be  counted  as  notice  to  them;  but 
the  fact  that  he  had  entered  into  a  contract 
with  them,  under  seal,  would  not,  of  itself,  be 
notice  to  them,  but  the  question  would  be:  Did 
he,  as  the  general  manager  or  as  the  secre- 
tary and  treasurer  of  the  company,  have  such 
charge  of  the  business  as  would  authorize  him 
in  the  due  course  of  business  to  have  a  trans- 
action like  this?  If  he  made  such  a  transac- 
tion, then  the  company  could  not  bu^  from 
him  without  paying  the  balance  of  this  pur- 
chase money,  so  as  to  defeat  the  plalntlir  of 
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his   right  ander  the  reserved  title,  if  yoQ  be- 
lieve he  had  reserved  title/' 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |8  1748-1761;  Dec.  Dig.  i 
428.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D,  Ellis,  Judge. 

Attachment  proceedings  by  A;  J.  Crane 
against  one  Crosby,  In  which  the  Georgia 
Milk  Producers'  Association  filed  a  dalm  to 
the  property.  Judgment  for  plaintiff^  and 
claimant  brings  error.    Reversed. 

J.  J.  Barge,  for  plaintiff  in  error.  Willis 
K.  Everett,  for  defendant  In  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  BECK,  J,,  absent 


(137  Qa.  23) 

POLLAK  BROS,  t,  NIAIJ/-HERIN  00. 
(Supreme  Court  of  Georgia.     Oct  11,  l&ll.) 

(ByllahuM  hy  the  Court.) 

Banks  and  Banking  (J  166*)— Collections 
— Insolvxnot  of  Collxctino  Bank. 

Where  a  bank  sends  am  accepted  draft  to 
a  correspondent  for  collection,  who  receives  in 
payment  the  check  of  the  acceptor  od  itself  in 
the  regular  course  of  business,  the  acceptor  be- 
ing a  depositor  with  the  collecting  bank  and 
having  on  deposit  a  sum  in  excess  of  the  cbeck, 
and  the  collecting  bank  surrenders  the  draft  to 
the  acceptor  and  remits  its  own  check  (o  the 
initial  bank,  which  check  is  not  paid  because 
of  the  failure  of  the  remitting  bank,  such  trans- 
action constitutes  a  payment  of  the  draft  as 
between  the  drawer  and  the  acceptor,  although 
the  collecting  bank  may  have  been  insolvent  at 
the  time;  its  insolvency  not  being  known  to  its 
officials  or  the  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec  Dig.  f  166.*] 

Error  from  Superior  Court,  Tulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Pollak  Bros,  against  the  Niall- 
Herln  Company.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Aflirmed. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiffs  in  error.  Candler,  Thomson  & 
Hlrsch,  for  defendant  In  error. 

EVANS,  P.  J.  Pollak  Bros,  sold  to  the 
Nlall-Herin  Company,  a  corporation,  a  cer- 
tain quantity  of  matting,  and  the  action  Is 
on  account  to  recover  the  purchase  price. 
The  defendant  admitted  the  purchase  of  the 
goods  at  the  price  stated  and  pleaded  pay- 
ment The  case  was  tried  before  the  judge 
without  a  Jury,  upon  an  agreed  statement 
of  facts,  which  may  be  condensed  as  follows : 
Plaintiffs  drew  a  draft  on  the  defendant  for 
the  purchase  price  of  the  matting,  payable 
six  months  after  sight  to  the  order  of  the 
Hongkong  ft  Shanghai  Banking  Corporation. 
The  draft  was  duly  accepted  by  the  defendant 
on  June  21,  1907,  and  on  the  day  of  its  ma- 
turity, to  wit,  December  21,  1907,  the  draft 
wfis  presented  to  the  defendant  by  the  Neal 


Bank,  to  the  order  of  which  bank  the  draft 
had  been  made  payable  by  the  Indorsement 
of  the  Hongkong  ft  Shanghai  Banking  Cor- 
poration. At  the  time  of  its  presentation  the 
defendant  had  on  deposit  with  the  Nea' 
Bank  a  sum  of  money  largely  in  excess  of  the 
amount  of  the  draft  Upon  the  presentation 
of  the  draft  the  defendant  gave  to  the  Neal 
Bank  its  check  on  the  Neal  Bank  and  against 
its  deposit  account  therein  for  the  amount 
of  the  draft  This  check  was  given  In  pay- 
ment of  the  draft,  and  the  draft  was  marked 
**Paid"  and  surrendered  to  the  defendant 
The  Neal  Bank  was  the  collection  agent  of 
the  Hongkong  &  Shanghai  Banking  Corpo- 
ration, and  immediately  upon  receiving  the 
check  upon  itself  given  by  the  defendant  it 
passed  the  amount  of  the  check  upon  its 
books  to  the  credit  of  the  Hongkong  &  Shang- 
hai Banking  Corporation.  On  the  same  day 
the  Neal  Bank  received  the  defendant's  check 
it  mailed  to  the  Hongkong  ft  Shanghai  Bank- 
ing Corporation,  who  were  the  agents  of  the 
plaintiffs,  its  check  for  $2,176.70,  drawn  on 
the  Fourth  National  Bank  of  New  York,  less 
its  collection  charge  of  $2.17.  Three  days 
later  the  check  was  presented  to  the  Fourth 
National  Bank  of  New  York,  and  payment 
thereof  was  refused ;  the  Neal  Bank  having 
failed  In  the  meantime,  and  a  receiver  having 
been  appointed  for  it.  At  the  time  of  the 
foregoing  transaction  the  Neal  Bank  was  In- 
solvent, but  this  fact  was  unknown  to  the 
defendant  or  to  the  officers  of  the  bank. 
It  was  further  agreed  that  the  Hongkong 
&  Shanghai  Banking  Corporation  Intervened 
in  the  receivership  case,  alleging  that  the  de- 
fendant had  paid  the  draft,  that  the  Neal 
Bank  in  collecting  the  draft  was  acting  as 
its  agent,  and  prayed  that  the  amount  col- 
lected upon  the  draft  by  the  Neal  Bank  be 
decreed  to  be  trust  funds  in  the  hands  of 
the  receiver,  to  be  specially  accounted  for  to 
the  Hongkong  ft  Shanghai  Banking  Corpora- 
tion. Its  Intervention,  in  the  light  of  the 
answer  of  the  receiver  and  the  admitted  facts 
upon  the  hearing,  was  denied,  upon  the 
ground  that  the  draft  referred  to  was  paid 
only  by  the  check  of  the  defendant  against 
its  own  deposit  in  the  Neal  Bank,  the  col- 
lecting agent  of  the  Hongkong  ft  Shanghai 
Banking  Corporation.  Upon  the  foregoing 
facts  the  court  rendered  judgment  for  the 
defendant,  and  the  plaintiffs  except 

The  plaintiff  in  error  contends  that  these 
facts  are  insufficient  to  constitute  payment 
because  an  agent  to  collect  can  only  accept 
money  in  payment  of  his  principal's  debt 
We  recognize  the  general  rule  that  an  agent 
authorized  merely  to  collect  a  demand  or  to 
receive  payment  of  a  debt  cannot  bind  his 
principal  by  an  arrangement  short  of  an  ac- 
tual collection  and  receipt  of  the  money. 
Ward  v.  Evans,  2  Ld.  Raymond,  928.  But 
we  think  the  circumstances  under  which  the 


*F«i  f/Vofit  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Scries  &  Bep'r  lxid«set 
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draft  was  paid  in  this  case  are  equivalent 
to  tHe  actual  receipt  of  the  money  by  the 
Tigent.  GourtB  should  deal  with  practical 
problems  in  a  practical  way,  and  give  the 
same  sense  to  a  plain  and  ordinary  business 
transaction  which  is  uniformly  attached  to 
it  by  the  business  world.  As  remarked  by 
Justice  inield:  *'We  cannot  shut  our  eyes  to 
matters  of  public  notoriety  and  general  cogni- 
zance. When  we  take  our  seat  on  the  bench 
we  are  not  struck  with  blindness  and  for- 
bidden to  know  as  judges  what  we  see  as 
men."  Ho  Ah  Kow  v.  Nunan,  Fed.  Cas.  No. 
6,546.  Our  Ck>de  declares  that  Judicial  no- 
tice will  be  taken  of  the  general  customs  of 
merchants  and  similar  matters  of  public 
knowledge.  Civil  Code  1910,  S  5734.  In 
British  &  Amer.  Mortgage  Company  v.  Tib- 
balls,  63  Iowa,  468,  19  N.  W.  319,  the  Su- 
preme Court  of  that  state  said  that  ''the 
system  by  which  nearly  all  the  banks  in  this 
country  transact  monetary  affairs  by  the  use 
of  checks,  drafts,  and  certificates  of  deposit, 
and  without  the  actual  handling  of  bank 
notes  or  coin,  is  so  well  known  and  under- 
stood that  no  business  man,  much  less  a  com- 
pany whose  sole  occupation  is  loaning  mon- 
ey, should  be  allowed  to  profit  by  pleading 
ignorance  of  it"  We  dare  say  that  no  de- 
positor who  paid  a  note  or  draft  payable  at 
his  own  bank  ever  went  through  the  sense- 
less ceremony  of  first  taking  out  his  money 
at  one  window  and  immediately  paying  it  in 
at  another  window.  He  pays  the  note  or  de- 
mand which  his  bank  holds  against  him  with 
his  check,  and  if  he  has  the  money  to  his 
credit  and  the  bank  is  a  going  concern,  with 
money  on  hand  sufiicient  to  cash  the  check, 
the  payment  is  equivalent  in  law  and  in  fact 
to  a  payment  in  money.  What  sound  reason 
can  be  advanced  to  require,  as  essential  to 
the  validity  of  the  payment,  the  useless  for- 
mality of  the  depositor  taking  his  money 
from  the  bank  ofiicer  and  immediately  re- 
storing it  to  him.  The  draft  was  in  the  pos- 
session of  the  bank,  who  had  a  legal  right  to 
receive  the  money  in  payment,  which  was 
also  in  its  custody,  and  when  the  bank  ac- 
cepted its  depositor's  check  in  payment  of 
the  draft,  canceling  and  delivering  it  to  him, 
and  entered  the  transaction  on  its  books, 
thenceforward  the  draft  was  paid,  and  the 
bank  held  the  money  as  the  agent  of  the 
drawer.  The  bank's  failure  after  the  remit- 
tance of  the  collection  by  check,  and  the  con- 
sequent Inability  of  the  drawer  to  realize  on 
the  check,  did  not  and  could  not  affect  the 
past  transaction.  And  it  has  accordingly  been 
held  that  where  the  drawer  of  an  accepted 
draft  deposits  it  with  a  bank,  who  sends  it 
to  its  correspondent  bank  for  collection,  and 
the  drawee  delivers  to  the  latter  bank  his 
check  on  it,  having  at  the  time  on  deposit 
a  sum  in  excess  of  his  check,  receiving  from 
the  bank  the  accepted  draft,  and  appropriate 
entries  are  made  on  the  books  of  the  col- 


lecting bank,  who  remits  its  own  <2heck  to 
the  initial  bank,  such  a  transaction  consti- 
tutes a  payment  of  the  draft  by  the  drawee 
to  the  drawer,  notwithstanding  the  check 
remitted  by  the  collecting  bank  is  not  paid 
because  of  its  failure;  neither  the  officers 
of  the  remitting  bank  nor  the  acceptor  know- 
ing the  bank's  insolvency  at  the  time.  How- 
ard V.  Walker,  92  Tenn.  452,  21  S.  W.  897; 
British  &  American  Mortgage  Company  t. 
Tibballs,  63  Iowa,  468,  19  N.  W.  319 ;  Daniel 
V.  St  LoulB  National  Bank,  67  Ark.  223,  54 
S.  W.  214 ;  Welge  v.  Batty,  11  lU.  App.  461 ; 
Scott  V.  Gilkey,  153  IlL  168,  39  N.  E.  265; 
Nineteenth  Ward  Bank  v.  First  National 
Bank  of  South  Weymouth,  184  Mass.  49,  67 
N.  E.  670;  'Morse  on  Banks  (4th  Ed.)  f  248; 
2  BoUes  on  Modem  Law  of  Banking,  557. 

It  Is  no  reply  to  say  that  payment  of  the 
draft  as  between  drawer  and  drawee  cannot 
result,  unless  the  facts  of  the  transaction 
impress  a  trust  in  favor  of  the  drawer  upon 
the  assets  of  the  collecting  bank.  Other  and 
additional  elements  are  to  be  considered  in 
determining  the  existence  or  enforceablenesa 
of  the  trust  Some  authorities  are  to  the 
point  that,  notwithstanding  the  transfer  of 
the  drawee's  funds  held  on  deposit  by  the 
collecting  bank  to  the  credit  of  the  drawer, 
no  trust  can  arise  unless  the  bank  converts 
the  money  represented  by  the  check  into  a 
specific  fund  or  other  assets  capable  of  iden- 
tification. People  V.  M.  &  M.  Bank  of  Troy, 
78  N.  Y.  260,  34  Am.  Rep.  532 ;  Sherwood  v, 
Milford  Bank,  94  Mich.  78,  53  N.  W.  923; 
BillLngsly  v.  Pollock,  69  Miss.  759,  13  South. 
828,  30  Am.  St  Rep.  585;  Anheuser-Busch 
Brewing  Ass'n  v.  Clayton,  56  Fed.  759,  6 
C.  C.  A.  108. 

Judgment  afilrmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent 


(137  Ga.  38) 

WHITE  SEWING  MACH.  CO.  et  al.  t,  CO^ 

BLE  et  al. 

(Supreme  Court  of  Georgia.    Oct  12,  1911.) 
(8yllahu9  by  the  Court.) 

1.    E)XDCUTOBS  AND  ADMINISTBATORS  (§  200*)— 

Setting  Apaet  Support  to  Widow — Pbo- 

CEEDINGS   TO    SeT   ASIDE. 

Proceedings  by  creditors  of  the  estate  of  a 
decedent  to  set  aside  a  judgment  of  the  ordina- 
ry setting  apart  a  year's  support  to  the  widow 
and  minor  children  of  the  decedent  must  be 
commenced  within  three  years  from  the  rendi- 
tion of  the  judgment  Ciyil  Code  1910,  i  4358; 
Wiclter  v.  Howard,  126  Ga.  119,  54  S.  E.  821. 

[Ed.    Note.— For  other   cases,   see   Ezecutozs 
and  Administrators,  Dec.  Dig.  |  200.*] 

2.  ExECUTOBS  AND  Administratobs  (§  200*)— 
AixowANCE  to  Widow— Setting  Asids. 
If  the  judgment  setting  aside  the  year's 
support  was  void  in  so  far  as  it  undertook  to 
set  apart  the  real  estate  therein  referred  to» 
on  the  ground  that  it  was  insufficiently  de- 
scribed, the  judgment  creditors  and  the  mortgage 
creditor  of  the  estate  did  not  need  the  aid  of  a 


•For  other  cases  see  sam«  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  SerlM  A  Bip'r  Iiid< 
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court  of  equity  in  haTing  such  property  sold  to 
pay  Buch  judgments  and  mortgage. 

[E3d.  Note.— For  other  cases,  see  ESxecutors  and 
Administrators,  Dec.  Dig.  S  200.*] 

8.  Dismissal  of  PsnnoN. 

The  court  did  not  err  in  dismissing  the  pe- 
tition. 

Error  from  Superior  Conrt,  Wilcox  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Action  between  the  White  Sewing  Machine 
Company  and  others  and  Mamie  Coble  and 
others.  From  the  judgment,  the  Sewing  Ma- 
chine Company  and  others  bring  error.  Af- 
firmed. 

Eldridge  Cutts  and  Hal  Lawson,  for  plain- 
tiffs in  error.  J.  L.  Bankston  and  B.  D. 
Graham,  for  defendants  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent. 


(137  Gft.  55) 

JARRELU  Sheriff,  et  aL  ▼.  DAVIS  et  aL 
(Supreme  Court  of  Georgia.    Oct.  12,  1911.) 

(Bylla}m§  hy  the  Court.) 

1.  SoHooi^  AND  School  Dibtbicts  (i  106*)-- 
Taxation  —  Submission  of  Question  to 
POPUI.AB  Vote. 

On  December  21,  1906,  the  county  board 
ef  education  of  Meriwether  coxmty  laid  oft  that 
county  into  school  districts.  A  map  of  the 
county  thus  laid  oft  was  filed  with  the  ordi- 
nary of  the  county.  On  June  12,  1909,  an  elec- 
tion was  held  In  the  Bullochville  school  dis- 
trict of  such  county  on  the  question  as  to 
whether  the  funds  received  from  the  state  pub- 
lic school  fund  should  be  supplemented  by 
levying  a  tax  for  educational  purposes  in  such 
district,  and  on  June  23,  1909,  the  ordinary 
of  the  county  declared  the  result  of  such  elec- 
tion to  be  in  favor  of  local  taxation  for  public 
schools.  In  1910  the  secretary  of  the  board 
of  trustees  of  such  district,  with  the  aid  of  the 
county  school  commissioners  of  the  county, 
made  a  digest  of  all  property  in  such  district 
subject  to  taxation.  The  trustees  determined 
the  amount  necessary  to  be  raised  by  local  tax 
on  the  property  in  the  district  for  local  taxa- 
tion for  public  schools  therein.  In  1910  the 
secretary  of  the  board  of  trustees,  with  thi? 
aid  of  the  county  school  commissioners,  levied 
a  tax  of  five  mills  on  such  property.  The  trus- 
tees had  erected  a  schoolnouse  for  such  dis- 
trict in  Bullochville,  for  which  they  still  owe 
about  $1,000.  Held,  where  an  election  was 
held  in  .Tune,  1909.  in  a  school  district  laid  off 
under  the  act  of  1905  (Acts  1905.  p.  425),  on 
the  question  as  to  whether  there  should  be 
local  taxation  to  supplement  the  public  school 
fund  for  public  schools  in  such  district,  the 
fact  that  the  district  was  laid  off  under  the 
act  of  1905«  and  before  the  passage  of  the  act 
of  1906  (Acts  1906,  p.  61),  did  not  render  such 
flection  imrattd.  See  Oriffin  v.  Brooks,  129  Ga. 
€98,  50  &  B.  902. 

[Bd.  Hole.— For  other  eases,  see  Schools  and 
Sdiool  Dirtrieta»  Dee.  Dig.  i  108.*] 

2.  Schools  akd  School  Distriotb  (i  68*)— 
BuiLDiNOB— Location   of    School   Sites— 

JUBISDIOnON. 

A  controvernr  arising  as  to  the  location  of 
the  school  site  m  a  particular  district  in  .a 
county  which  has  been  laid  off  into  school  dis- 
tricts must  be  determined  by  the  county  board 


of  education,  and  a  court  of  equity  win  not 
entertain  jurisdiction  of  such  matter,  but  will 
remand  the  parties  to  their  legal  remedy. 
Meadows  v.  Board  of  Education,  71  S.  E.  146. 
[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Dec.  Dig.  §  68.*] 

3.  Schools  and  School  Districts  (5  111*)— 
Taxes  —  Restraining  Collection  — 
Grounds. 

Where  a  school  site  has  been  located  in  a 
school  district  by  the  proper  officials,  a  school 
building  been  erected  thereon,  and  a  tax  levied 
by  the  proper  authorities  on  the  property  in  the 
district,  for  the  purpose  of  paying  for  such 
building  and  the  maintenance  of  the  school 
therein  for  a  given  year,  the  collection  of  such 
tax  will  not  be  enjoined  at  the  instance  of  a 
taxpayer  of  such  district,  living  within  three 
miles  of  such  school  site,  on  the  ground  that 
the  district  contains  territory  more  than  three 
miles  distant  from  the  school  site,  which  ter- 
ritory was  included  in  the  district  without  the 
written  consent  of  two-thirds  of  the  qualified 
voters  thereol 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  S  111.*] 

4.  Schools  and  School  Districts  ({  111*)— 
Taxes  —  Restraining  Collection  — 
Grounds. 

The  failure  upon  the  part  of  the  officials 
whose  duty  it  is  to  levy  and  collect  the  school 
tax  of  a  district  under  the  act  of  1905,  as 
amended  by  the  act  of  1906,  to  enforce  the 
same  against  certain  property  in  the  district 
belonging  to  one  whose  name  was  inadvertent- 
ly, or  even  purposely,  left  off  the  regular  di- 
gest of  the  property  in  the  district,  affords  no 
reason  for  restraining  the  collection  of  the  tax 
against  other  taxpayers.  Mabry  v.  Fuller,  133 
Ga.  831,  833,  67  S.  B.  91. 

[E^d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  §  111.*] 

6.  Inteblocutobt  Injunction  —  Gollxotion 
OF  School  Tax. 

The  jud^e  of  the  superior  court  erred  in 
granting  an  mterlocutory  injunction. 

Error  from  Superior  Court,  Meriwether 
County;  R.  W.  Freeman,  Judge. 

Action  by  C.  L.  Davis  and  others  against 
J.  B.  Jarrell,  Sheriff,  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed. 

Howell  &  Hatcher  and  N.  F.  Culpepper, 
for  plaintiffs  in  error.  McLaughlin,  Jones  4Ec 
Jones,  for  defendants  In  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  BECK,  J.,  ab- 
sent 


(137  Oa.  89) 
PELHAM  V.  SMITH. 
(Supreme  Court   of  Georgia.     Oct  12,  1911.) 

(SyllahuB  by  the  Court,) 
X  Boundaries  (§  37*)— E>btablishmiint— Suir- 

nciENCT  OF  EVIDENCE. 

An  owner  of  land  made  a  deed  to  a  part  of 
it  containing  the  following  description:  "All 
that  tract  or  parcel  of  land  lying,  situate,  and 
being  in  the  8th  land  district  of  said  county  of 
Colquitt,  in  said  state  of  Georgia,  and  known 
and  distinguished  in  the  plan  of  said  district 
as  a  part  of  land  lot  number  eighty-five   (85), 


•For  other  eases  lee  same  topic  and  section  NUUBER  in  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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the  tract  of  land  herein  conveyed  described  by 
dimensions  and  bounded  as  follows:  Oommenc- 
ing  at  a  point  559  feet  from  the  comer  of  land 
lots  85,  86,  53,  and  54.  and  running  east  along 
the  land  line  between  85  and  54  to  a  stake,  the 
commencing  point  of  this  land,  and  thence  east 
1,800  feet  along  said  last-mentioned  land  line 
to  a  comer,  thence  south  from  said  comer, 
1,800  feet,  thence  west  1,260  feet  to  a  stake  or 
comer,  thence  north  thirty  degrees  east  to  place 
of  commencing,  containing  64  acres.'*  In  an  ac- 
tion of  ejectment,  the  controlling  question  was 
whether  this  deed  conveyed  land  only  on  the 
east  side  of  a  public  road,  or  whether  it  also 
included  a  small  triangular  strip  on  the  west 
side  of  such  road.  The  plaintiff  testified  that 
he  bargained  and  sold  the  land  only  on  the  east 
side  of  the  road,  showed  the  defendant,  who  was 
his  grantee,  where  the  lines  would  run  and 
about  how  many  acres  there  would  be,  and  with 
the  consent  of  the  defendant  had  a  surveyor  to 
survey  the  land  along  the  east  side  of  the  road 
and  fix  the  comer,  though  the  defendant  was 
absent  when  the  survey  was  made;  that  the 
southern  Hue  of  the  tract  was  not  measured, 
but  stepped,  and  that  the  defendant  remained 
satisfied  for  about  a  year  and  a  hal^  and  then 
told  the  plaintift  that  the  degrees  mentioned 
in  the  deed  would  cut  him  (the  defendant)  off 
from  the  public  road;  that  the  plaintiff  procur- 
ed the  county  surveyor,  and  with  the  help  of 
the  defendant  measured  the  land  and  fixed  the 
southwest  corner  on  the  east  side  of  the  public 
road,  and  the  defendant  agreed  thereto  and 
drove  a  stob  there.  The  evidence  of  the  sur- 
veyor was  also  introduced  to  show  that,  if  the 
southern  line  described  in  the  deed  were  meas- 
ured as  1,2C0  feet,  it  would  extend  across  the 
road,  but  in  that  event  the  west  line  would  not 
mn  at  an  angle  of  30  degrees;  that  the  two 
descriptions  were  inconsistent,  and  both  could 
not  stand;  and  that  to  stop  the  south  line  on 
the  east  side  of  the  public  road  would  make  the 
last  line  correspond  with  the  degrees  mentioned, 
and  make  the  tract  contain  about  57  acres  on 
the  east  side  of  the  road.  Held,  that  the  ver- 
dict in  favor  of  the  plaintiff  was  supported  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  $  37.*] 

2.  EviDENCB  (§  460*)— Pabol  B)vidxncb  Af- 
fecting Wbitings— Explanation  of  Am- 
biguity. 

The  description  in  the  deed  was  so  ambig«i- 
ous  and  conflicting  that  there  was  no  error  m 
admitting  the  evidence  of  the  plaintiff  that  "de- 
fendant's land  was  put  on  the  east  side  of  the 
road,  and  [he]  was  satisfied  [until]  in  January, 
1906.  when  defendant  told  plaintiff  that  the 
degrees  mentioned  in  this  deed  would  cut  de- 
fendant off  from  the  public  road,  and  that  plain- 
tiff told  the  defendant  that  he  would  get  the 
county  surveyor,  J.  S.  Bobinson,  and  come  and 
run  the  degrees  in  said  deed  to  fix  hijBi  land  on 
the  east  side  of  said  public  road.**  This  evi- 
dence was  admissible,  in  connection  with  the 
further  evidence  that  the  survey  was  made,  the 
(lofeudant  took  part  in  it,  fixed  and  agreed  upon 
Che  corner,  and  drove  a  stob  there,  and  after- 
v^ards  obtained  permission  of  the  plaintiff  to 
;;et  firewood  from  the  strip  west  of  the  public 
road,  which  is  now  in  dispute. 

[£d.  Note.— For  other  cases,  see  E>vidence, 
Cent.  Dig.  fit  2116-2122;    Dec.  Dig.  fi  460.*] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; J.  H.  Merrill,  Judge. 

Action  by  J.  P.  Smith  against  B.  H.  Pel- 
ham.  Judgment  for  plaintiff,  and  defendant 
brings  error.    AflSjrmed. 


J.  D.  McKenzie,  for  plaintiff  In  error. 
Shipp  &  Kline  and  J.  H.  Tipton,  for  defend- 
ant in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BEX!;K,  J^  absent. 

(IM  Ga.  88») 

WIOBINSKT   T.    GENTRAI/   OF  GEORGIA 

RY.  CO. 
(Supreme  Court  of  Georgia.     Sept  26,  1911.) 

(Syllahus  by  the  Court.) 

Cabbiers  (fi  91*)--Tbanspobtation  of  Goods 
—Action  pob  Breacii  or  Contbaci. 

A  shipper,  who  is  both  consignor  and  con- 
signee, cannot  maintain  against  a  carrier  an 
action  ex  contractu  for  the  value  of  goods 
consigned  to  the  carrier  for  shipment  and  not 
delivered,  when  the  carrier  tenders  the  goods  at 
destination  in  a  damaged  condition,  but  refuses 
to  deliver  them  unless  the  shipper  pays  the 
usual  freight  charges,  notwithstanding  the  dam- 
ages to  the  goods  amount  to  more  than  the 
freight  charges,  and  the  shipper  demands  that 
the  damages  to  the  shipment  be  offset  against 
the  freight  bill,  on  the  theory  that  the  refusal 
to  deliver  under  the  circumstances  is  a  breach 
of  the  contract  of  carriage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  91.*) 

Certified  Question  from  Court  of  Appeals. 

Action  by  H.  WUensky  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings 
error.  Question  certified  by  Court  of  Ap- 
peals to  Supreme  Court  Answered  In  favor 
of  defendant  In  error. 

Jesse  M.  Wood,  for  plaintiff  In  error. 
Payne,  Little  &  Jones  and  M.  F.  Goldstein, 
for  defendant  In  error. 

FISH,  C.  J.  The  Court  of  Appeals  has 
certified  to  the  Supreme  Court  the  following 
question: 

"Can  a  shipper,  who  Is  both  consignor 
and  consignee,  maintain  against  a  carrier  an 
action  ex  contractu  for  the  value  of  goods 
consigned  to  the  carrier  for  shipment  and 
hot  delivered,  when  the  carrier  tenders  the 
goods  at  destination  in  a  damaged  condition, 
but  refuses  to  deliver  them  unless  the  ship- 
per pays  the  usual  freight  charges,  notwith- 
standing the  damages  to  the  goods  amount 
to  more  than  the  freight  charges,  and  the 
shipper  demands  that  the  damages  to  the 
shipment  be  offset  against  the  freight  bUl, 
on  the  theory  that  the  recusal  to  deliver  un- 
der the  circumstances  is  a  breach  of  the  con- 
tract of  carriage?" 

In  Brown,  Shipley  &  Oo.  t.  Clayton,  12  Ga. 
564  (6),  this  court  held  that  "a  consignee 
cannot  abandon  damaged  goods,  and  thereby 
discharge  the  liability  of  the  shipper  for 
frdghf  The  point  was  directly  inyolvod 
In  that  case«  and  was  learnedly  and  ezhaua- 
tlvely  treated  by  Nlsbet,  J.,  who  pronounced 
the  opinion  of  the  court  He  said:  ''It  haa 
been  much  mooted  whether,  when  the  goods 


*For  other  cases  see  same  topic  and  seotion  NUMBER  in  Deo.  Dig.  *  Am.  Die.  Key  Now  Series  *  Rep'r  IndSKei 
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became  greatly  deteriorated  on  the  voyage, 
the  consignee  Is  toimd  to  take  them  and  pay 
the  freight,  or  whether  he  may  not  abandon 
them  to  the  mast»  In  discharge  of  the  freight 
The  better  opinion  is  that  he  cannot  abandon 
the  goods  and  thereby  discharge  the  freight" 
The  following  authorities  were  dted:  S 
Kent's  Com.  224,  225;  Griswold  v.  New  York 
Ins.  Co.,  3  Johns.  (N.  Y.)  821,  3  Am.  Dec.  490; 
1  BelVs  Com.  570;  Jordan  v.  Warren  Ins.  Co., 
1  Story,  342,  353,  354,  Fed.  Cas.  No.  7,524; 
Pothler  Charte  Partic.  No.  59.  I  qnote  fur- 
ther extracts  from  the  opinion  as  follows: 
"The  •  *  ♦  law  allows  to  the  carrier  hJs 
freight  when  the  goods  are  delivered,  irre- 
spective of  damage.  ♦  •  •  If  the  carrier  and 
the  owners  [of  the  ship]  are  liable  for  dam- 
age, the  shipper  and  his  consignee  must  re- 
sort to  their  action  to  recover  them.  •  •  • 
This  obligation  to  pay  freight  grows  out  of 
the  contract  It  is  entire,  and  cannot  be 
apportioned.  Upon  a  pUl  of  lading  like  this, 
in  which  freight  is  agreed  to  be  paid  upon 
delivery,  a  delivery  is  a  c<Hidition  precedent 
to  a  right  to  it,  and  upon  delivery  or  tender 
the  freight  is  earned,  and  the  shipper  is 
liable  for  it  The  carrier  may  retain  the 
goods  if  it  is  not  paid,  or  he  may  waive  that 
and  rely  upon  the  liability  of  both  the  con- 
signee and  the  shipper  (if  the  shipper  is 
also  the  owner)  for  his  freight" 

It  is  the  contention  of  counsel  for  the 
shipper,  who  is  also  the  owner,  in  the  case 
now  under  consideration,  that  the  doctrine 
announced  in  the  case  in  12  Ga.  564,  above 
cited,  was  overturned  by  the  adoption  by  the 
General  Assembly  of  Civil  Code  1895,  §  2287, 
which  is  as  follows:  "The  carrier  has  a  lien 
on  the  goods  for  his  freight  and  may  retain 
possession  until  it  is  paid,  unless  this  right 
is  waived  by  special  contract  or  actual  de- 
livery. This  lien  iexists  only  when  the  car- 
rier has  complied  with  his  contract  as  to 
transportation."  The  decision  in  Brown  v. 
Clayton,  12  Ga.  564,  was  rendered  in  1853, 
prior  to  the  adoption  of  any  Civil  Code  in 
this  state.  By  an  act  of  the  General  Assem- 
bly approved  December  9,  1858,  provision 
was  made  for  the  election  of  three  commis- 
sioners "to  prepare  for  the  people  of  Georgia 
a  Code,  which  should,  as  near  as  practicable, 
embrace  in  a  condensed  form  the  laws  of 
Georgia,  whether  derived  from  the  common 
law,  the  Constitution,  the  statutes  of  the 
state,  the  decisions  of  the  Supreme  Court 
or  the  statutes  of  England,  of  force  In  this 
state."  Laws  1858,  p.  95.  The  Code  pre- 
pared by  the  commissioners  was  adopted  by 
an  act  of  the  General  Assembly  approved 
December  19,  1860  (Iaws  1860,  p^  24);  but 
by  an  act  of  1861  (Laws  1861,  p.  28)  it  did 
not  go  into  effect  until  January  1, 1863.  That 
Code  contained  a  section  (section  2049)  in 
the  identical  language  of  section  2287  of  the 
Code  of  1895,  and  each  of  the  intermediate 
Codes  has  contained  a  section  with  similar 
provisions.  Section  2741  of  the  Civil  Code  of 
1910  is  the  same  as  section  22S7  of  the  Civil 
Oxle   of  1895.     This  section  did  not  have 


its  origin  In  a  statute  of  this  state.  It  ap-' 
pears  for  tiie  first  time  in  fh«  Code  of  186d. 
It  has,  however,  all  the  binding  effect  of  an 
original  act  of  the  Legislature,  because  of 
the  adoption  by  the  Legislature  of  the  Code 
wherein  it  appears.  Central  Ry.  Co.  v.  State, 
104  Ga!  831,  31  S.  B.  531,  42  iIa  R.  A.  518. 
It  has  been  several  times  held  by  this  court 
that  a  section  of  the  Code,  not  of  original 
statutory  origin,  would  be  construed  merely 
as  a  codification  of  the  existing  law,  unless 
there  be  words  in  the  section  which  mani- 
festly demand  a  construction  which  would 
change  the  rule  in  force  at  the  time  the 
CJode  was  adopted.  Brandon  v.  Pritchett  126 
Ga.  286,  55  S.  K  241;  Mitchell  v.  Georgia  A 
Alabama  Ry.,  Ill  Ga.  760,  36  S.  B.  971,  51 
L.  R.  A.  622,  and  cases  cited. 

At  the  time  of  the  adoption  yof  the  Oode 
of  1863,  the  law  on  the  subject  now  nnder 
discussion  was  "that  a  consignee  cannot 
abandon  damaged  goods,  and  thereby  dis- 
chai^e  the  liability  of  the  shipper  for 
freight,"  as  has  been  decided  by  the  Supreme 
Court  in  Brown  v.  Clayton,  12  Ga.  564,  and 
one  of  the  sources  from  which  the  commis- 
sioners appointed  to  prepare  a  code  of  the 
laws  of  this  state  were  to  seek  the  existing 
law  was  "the  decisions  of  the  Supreme 
Court"  Are  there  any  words  in  the  section 
of  the  Code  now  under  consideration  which 
manifestly  demand  the  conclusion  that  the 
codifiers  intended  to  change  the  law  as  it 
previously  existed?  There  is  nothing  in  the 
section  by  which  it  can  be  contended  that 
the  doctrine  announced  in  12  Ga.  564,  was 
changed,  unless  it  be  ihe  following  language; 
'^his  lien  exists  only  when  tlie  carrier  has 
complied  with  his  contract  as  to  tran^)orta- 
tion."  It  certainly  cannot  be  successfully 
urged  that  it  was  ever  at  any  time  held  that 
the  carrier  could  not  retain  goods  transport- 
ed by  it  until  the  usual  freight  charges  there- 
on should  be  paid.  It  is  contended,  in  effect 
that  as  the  duty  of  the  common  carrier  is  to 
transport  goods  received  for  carriage  safely 
and  within  a  reasonable  time^  and  as  this 
duty,  being  imposed  by  law,  becomes  a  part 
of  the  contract  of  carriage,  even  though  not 
expressed  therein,  it  follows  that  if  the 
goods  have  been  damaged  by  the  fault  of  the 
carrier  before  reaching  their  destination, 
then  the  carrier  has  not  complied  with  his 
contract  as  to  transportation,  and  no  lien 
exists  on  the  goods  for  freight  If  this  be 
true,  then  the  carrier  would  have  no  lien  for 
freight  on  the  goods  if  they  should  be  injure 
ed  in  transportation  by  the  carrier's  fault  to 
any  appreciable  extent  as  the  contract  to 
safely  transport  in  such  a  case,  would  not 
have  been  complied  with.  Now,  how  can  it 
be  logically  contended  that  a  carrier  has  a 
lien  on  goods  transported  which  have  been 
damaged  by  the  carrier's  fault  in  transit 
when  the  freight  on  the  goods  amounts  to 
more  than  the  damage,  but  has  no  lien  where 
the  damage  amounts  to  more  than  the  freight? 
Could  it  be  successfully  urged,  where  the 
freight  amounted  to  $100  and  the  damage  by 
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the  carrier  to  fhe  goods  amonnted  to  $99, 
that  the  carrier  would  have  a  lien  for  the 
entire  freight,  but,  if  the  damage  amounted 
to  $101,  then  no  lien  would  exist?  As  was 
ruled  in  Brown  ▼.  Clayton,  12  Ga.  576,  576: 
When  the  goods  become  greatly  deteriorated 
on  the  voyage,  the  consignee  is  bound  to  take 
them  and  to  pay  the  freight  "He  cannot 
abandon  the  goods  and  thereby  discharge  the 
ft-eight  •  •  ♦  This  obligation  to  pay 
freight  grows  out  of  the  contract  It  is  en- 
tire, and  cannot  be  apportioned.'* 

Code  1863,  |  2045,  declared  that  "the  com- 
mon carrier  is  bound  not  only  for  the  safe 
transportation  and  delivery  of  goods,  but  al- 
so that  the  same  be  done  without  unreason- 
able delay'*;  and  this  section  has  been  em- 
bodied in  all  the  subsequent  Ck>des.  There- 
fore it  is  as  much  the  duty  of  such  carrier  to 
transport  goods  without  unreasonable  delay 
as  it  is  to  safely  transport  them,  and,  as  we 
have  said,  both  of  these  duties  being  impos- 
ed by  law,  they  became  by  implioition  a  part 
of  the  contract  of  carriage.  Civil  Code  1895, 
fi  2319  (Civil  Code  1910,  |  2773),  is  in  this 
language:  "Where  a  carrier  fails  to  deliver 
goods  in  a  reasonable  time,  the  measure  of 
damages  is  the  difference  between  the  market 
value  at  the  time  and  place  they  should  have 
been  delivered  and  the  time  of  actual  de- 
livery.** This  section  is  a  codification  of  the 
rulings  of  this  court  in  Columbus  &  Western 
Railway  v.  Flournoy,  75  Ga.  745,  Atlanta, 
etc.,  R.  Co.  V.  Texas  Grate  Co.,  81  Ga.  602,  9 
8.  E.  600,  and  East  Tennessee  R.  Co.  v.  John- 
son, 85  Ga.  497,  11  S.  E.  809,  wherein  It  was 
decided  what  damages  are  recoverable 
against  a  common  carrier  for  the  breach  of 
the  contract  of  carriage  in  failing  to  deliver 
goods  within  a  reasonable  time.  This  meas- 
ure of  damages  by  delay  is  exclusive.  If 
the  delivery  of  goods  has  been  unreasonably 
delayed  by  the  carrier,  the  owner  must  sue 
for  the  damage  prescribed  in  this  section  of 
the  Code.  He  may  not  abandon  the  goods 
and  sue  for  their  value.  The  title  to  the 
goods  in  such  a  case  remains  in  the  owner. 
Mere  delay  in  delivery  does  not  amount  to 
a  conversion  by  the  carrier.  Where  the 
goods  have  been  merely  damaged,  and  not 
destroyed  or  lost,  by  the  fault  of  the  carrier 
in  transportation,  and  their  identity  has  not 
been  substantially  destroyed,  why  does  not 
the  title  to  them  still  remain  in  the  owner? 
How  can  such  damage  amount  to  a  conver- 
sion of  the  goods  by  the  carrier?  Why  can 
he  abandon  them  in  such  a  case  and  sue  the 
carrier  for  their  value,  when  he  could  not  do 
so  if  damage  had  occurred  to  him  by  unrea- 
sonable delay  in  the  delivery  of  the  goods? 
If  he  must  accept  the  goods  when  tendered 
and  pay  the  freight  when  he  has  been  dam- 
aged by  an  unreasonable  delay  in  their  de- 
livery, why  should  he  not  be  required  to  do 
the  same  thing  when  he  has  been  damaged 
by  injury  to  the  goods  caused  by  the  fault 
of  the  carrier  in  transportation?  No  satis- 
factory reason  occurs  to  us  for  making  a  dis- 


tinction in  the  respects  indicated  l^tween 
the  two  cases.  Of  course  I  do  not  mean  to 
hold  that  the  same  rule  as  to  the  measure 
of  damages  is  applicable  to  the  two  cases; 
but  what  we  urge  Is  that,  as  the  Code  fixes 
the  measure  of  damages  in  case  of  delay,  no 
action  will  lie  in  such  a  case  for  the  value  of 
the  goods,  and  that  unreasonable  delay  in 
transportation  and  delivery  Is  as  much  a 
breach  of  the  contract  of  carriage  as  dam- 
age in  transit,  and  that  there  can  be  no  valid 
reason  for  allowing  the  owner  to  abandon 
the  goods  in  the  latter  case  and  sue  for  their 
value,  when  the  damage  \b  more  than  the 
freight,  when  he  cannot  do  this  in  the  former 
case. 

The  section  of  the  Code  declaring  that  the 
carrier  has  a  lien  on  the  goods  for  the  freight, 
and  may  retain  the  possession  until  it  is 
paid,  unless  this  right  be  waived,  and  that 
this  lien  exists  only  when  the  carrier  has 
complied  with  his  contract  as  to  transporta- 
tion, has  never  been  directly  construed  by 
this  court  since  its  insertion  in  the  first 
Code.  In  Breed  v.  Mitchell,  48  Ga.  533,  it 
was  held  that  "where  goods  arrive  at  their 
point  of  destination,  and  the  packages  or 
casks  are,  by  the  fault  of  the  carrier,  in  a 
damaged  condition,  so  that  they  cannot  be 
handled  without  loss  or  further  damage,  it 
is  the  duty  of  the  carrier  to  repair  the 
casks,  if  possible,  before  the  owner  can  be 
compelled  to  receive  them;  and  if  he  re- 
fuses to  do  this  the  owner  may  refuse  to 
receive  the  goods  and  may  recover  the  value, 
and  this  without  offering  to  pay  the  freights, 
since  the  carrier  has  not  completed  his  un- 
dertaking." In  the  opinion,  which  was  de- 
livered by  McCay,  J.,  it  was  said  that  "if  a 
carrier  has,  by  his  fault,  so  injured  the  cask 
in  which  a  liquid  is  contained  as  that  it  can- 
not be  moved  without  further  damage,  [then] 
he  cannot  compel  the  owner  to  take  it  in 
that  condition.  It  is  practically  a  total  loss. 
If  left  as  the  carrier  has  by  his  fault  made 
it  the  loss  will  be  total.  This  is  not  like 
the  case  of  rotting  goods,  or  even  of  damaged 
goods.  Here  the  parties  have  provided  a 
safe  barrel  to  hold  their  oil,  and  the  car- 
rier has  damaged  that  barrel  so  that  to  move 
it  will  cause  the  loss  of  the  oil.  It  is  capa- 
ble of  repair.  ♦  ♦  •  As  the  carrier  in 
this  case  had  something  more  to  do,  the 
freight  was  not  demandable.'*  Here  there  is 
a  clear  intimation  that  where  the  goods  ship- 
ped are  not  practically  or  totally  lost  on  ac- 
count of  the  fault  of  the  carrier,  but  that 
they  have  been  merely  damaged,  the  freight 
upon  the  tender  of  the  goods  to  the  owner, 
would  be  demandable. 

In  Robinson  v.  Dover,  etc.,  R.  Co.,  99  Ga. 
480,  27  S.  B.  713,  there  was  one  shipment  of 
two  carboys  of  acid.  One  of  them  was  lost 
and  the  railroad  company  refused  to  deliver 
the  other  until  the  freight  should  be  paid  on 
both.  It  appears  from  the  record  in  that 
case  on  file  in  this  court  that  the  freight  on 
both  carboys  amounted  to  $2.90,  and  that  the 
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yalne  of  each  carboy  was  $3,  so  that  the 
damage  by  the  loss  of  one  carboy  was  more 
than  the  freight  on  both;  yet  It  was  said: 
"Upon  the  carboy  of  sulphuric  add  actually 
delivered  the  carrier  was  entitled  to  a  Hen 
for  the  amount  of  freight  .charges  due,  but 
the  Hen  for  freight  charges  attaches  only  to 
the  goods  upon  which  the  freight  Is  actually 
due.  The  consignee  tendered  the  amount  of 
freight  charges  upon  the  article  of  freight 
actually  transported  by  the  defendant,  and 
was  therefore  entitled  to  receive  It;  and  in- 
asmuch as  no  Hen  for  freight  due  upon  other 
goods  attached  to  the  specific  article  demand- 
ed, It  could  not  lawfully  withhold  from  the 
consignee  the  possession  of  such  article. 
♦  ♦  ♦  As  to  the  carboy  lost,  neither  it  nor 
the  connecting  line  had  completed  the  con- 
tract of  carriage,  and  therefore  no  Hen  for 
freight  could  arise  In  favor  of  either  compa- 
ny against  the  consignee  for  charges  upon 
the  goods  which  were  lost"  While  the  car- 
rier has  no  Hen  for  freight  on  goods  lost  in 
transportation,  for  the  obvious  reason  that 
in  such  a  case  the  contract  of  carriage  was 
never  completed,  a  different  question  arises 
when  goods  shipped  have  not  been  lost,  but 
merely  damaged,  and  deHvery  is  tendered  to 
the  owner  in  a  damaged  condition.  As  this 
court,  in  Breed  v.  Mitchell  and  in  Robinson 
V.  Dover,  etc.,  R  Ca.,  supra,  has  clearly  in- 
timated that  there  is  a  difference  as  to  the 
right  of  a  carrier  to  demand  freight  on  lost 
goods  and  goods  merely  damaged,  and  as  it 
was  held  in  several  decisions  of  this  court, 
after  the  codification  of  the  section  declar- 
ing that  the  **lien  exists  only  when  the  car- 
rier has  complied  with  his  contract  as  to 
transportation,"  that  the  measure  of  dam- 
ages for  delay  in  transportation  and  delivery 
was  the  difference  in  the  value  of  the  goods 
at  their  destination  when  they  should  have 
been  delivered  and  when  they  were  actually 
delivered,  which  decisions  were  subsequently 
codified,  and  as  there  can  be  no  good  reason 
for  a  rule  that  would  not  allow  the  owner  to 
sue  for  the  value  of  the  goods  when  he  has 
been  damaged  by  delay  in  their  deHvery,  but 
would  give  him  the  right  to  sue  for  their 
value  when  they  had  been  damaged  in  trans- 
it by  the  carrier's  fault,  I  have  reached  the 
conclusion  that  the  section  of  the  Code  first 
appearing  as  section  2049  in  the  Code  of 
1868,  containing  the  language  last  above 
quoted,  and  which  has  been  embodied  in  all 
subsequent  Civil  Codes,  was  merely  a  codifi- 
cation of  the  then  existing  law  as  it  had 
been  declared  by  the  decision  of  the  Supreme 
Court  in  Brown  v.  Clayton,  12  Ga.  564,  since, 
for  the  reasons  above  stated,  there  Is  nothing 
in  the  section  which  manifestly  demands  a 
construction  that  would  change  the  rule  in 
force  at  the  time  that  Code  was  adopted.  It 
follows,  therefore,  that  where  property  is 
injured  in  transportation  through  the  neg- 
ligence of  the  carrier,  but  the  substantial 
Identity  of  the  proi)erty  has  not  been  destroy- 
ed by  the  damage,  the  owner,  upon  the  ten- 


der of  the  property  at  its  destination  by  the 
carrier,  cannot  decline  to  pay  the  usual 
freight  charges,  refuse  to  accept  the  proper- 
ty, and  sue  for  its  value,  though  the  damage 
may  amount  to  more  than  the  freight  Many 
good  reasons  occur  to  me  in  support  of  the 
soundness  of  this  rule,  but  I  deem  it  unnec- 
essary to  state  them,  as  I  am  satisfied  to 
rest  my  conclusion  upon  the  decision  of  this 
court  in  Brown  v.  Clayton,  supra,  where  it 
was  stated  that,  while  It  was  a  much -moot- 
ed question,  it  was  decided  that  the  better 
opinion  is  that  the  consignee  is  bound  to  take 
the  goods,  though  deteriorated  on  the  voy- 
age, and  pay  the  freight,  and  that  he  could 
not  abandon  them  to  the  carrier  in  discharge 
of  the  freight. 

Counsel  for  the  consignor,  who  Is  also  the 
consignee,  ask  leave,  in  the  event  that  the 
doctrine  announced  in  Brown  v.  Clayton,  12 
Ga.  564,  was  not  changed  by  section  2049  of 
the  Code  of  1863,  that  such  case  be  reviewed 
and  overruled.  After  an  examination  of  aU 
the  authorities  I  have  been  able  to  find  on  the 
subject  I  am  of  the  opinion  that  the  correct 
rule  was  stated  in  that  case,  and  that  it 
should  not  be  disturbed.  The  same  rule  pre- 
vails in  England,  as  well  as  in  some  of  the 
states  of  this  Union.  In  3  Hutchinson  on 
Carriers  (3d  Ed.)  §  1365,  it  is  said:  "As  a 
general  rule,  the  doctrine  that  where  goods 
are  Injured,  the  owner  may  abandon  them 
as  for  a  total  loss  and  sue  for  their  value, 
does  not  apply  to  contracts  of  affreightment 
[citing  Silverman  v.  Railway,  51  La.  Ann. 
1785,  26  South.  4471.  The  fact  therefore, 
that  the  goods  are  injured  upon  the  journey, 
through  causes  for  which  the  carrier  is  re- 
sponsible, does  not  In  itself  justify  the  con- 
signee in  refusing  to  receive  them;  but  he 
must  accept  them  and  hold  the  carrier  re- 
sponsible for  the  injury  [citing  Corso  v.  N. 
0.,  etc.,  R.  Co.,  48  La.  Ann.  1286,  20  South. 
752;  Brand  v.  Weir,  27  Misc.  Rep.  212,  57 
N.  Y.  Supp.  731 ;  Gulf,  etc.,  Ry.  Co.  v.  Pitts, 
37  Tex.  Glv:  App.  212,  83  S.  W.  727;  Gulf, 
etc.,  Ry.  Co.  v.  Everett  37  Tex.  Civ.  App.  167, 
S3  S.  W.  257].  Wherever,  however,  the  dam- 
age Is  such  that  the  entire  value  of  the  goods 
Is  destroyed,  the  consignee  may  refuse  to  re- 
ceive them  and  sue  the  carrier  for  their 
value." 

From  what  I  have  said,  the  question  certi- 
fied to  this  court  by  the  Court  of  Appeals  is 
answered  in  the  negative.  I  am  authorized 
to  say  that  ATKINSON,  J^  concurs  in  the 
foregoing  opinion. 

LUMPKIN,  J.  I  concur  In  the  opinion 
that  the  question  propounded  by  the  Court 
of  Appeals  must  be  answered  in  the  negative. 
The  general  trend  of  authority  in  the  Unit- 
ed States  is  to  the  effect  that  where  goods 
are  damaged  by  a  common  carrier  in  the 
course  of  transit  or  where  damages  arise  by 
reason  of  delay  in  transportation,  the  con- 
signee has  a  right  to  demand  deHvery  of 
the  goods  without  paying  the  freight,  pro- 


422 


T2  SOUTHEASTERN  REPORTER 


(Oa. 


vided  tlie  damages  equal  or  exceed  the 
amount  of  the  freight  charge.  Missouri 
Pacific  Ry.  CJo.  v.  Peru- Van  Zandt  Implement 
Co.,  73  Kan.  2«5,  85  Pac.  408,  87  Pac.  80,  6 
L.  R.  A.  (N.  S.)  1058,  117  Am.  St  Rep. 
468,  9  Am.  &  Bng.  Ann.  Gas.  790,  794,  and 
note.  In  all,  or  nearly  all,  of  the  cases  on 
this  subject,  the  action  involyed  was  one 
of  replevin  or  trover  to  recover  the  goods, 
or  damages  for  conversion.  No  case^  has 
come  to  my  attention  where  it  has  been  held, 
that  the  shipper  or  consignee  could  sue,  not 
to  recover  the  property  or  damages  for  its 
conversion,  or  for  a  breach  of  the  contract 
of  carriage,  but  on  an  implied  contract  on 
the  part  of  the  carrier  to  pay  him  the  value 
of  the  goods.  However  It  may  be  in  other 
jurisdictions  in  the  United  States,  I  feel 
confident  that  no  such  action  can  be  brought 
in  this  state,  under  Civil  Code  1910,  S  2741, 
which  has  been  brought  forward  since  the 
original  Code  of  1803,  and  the  decision,  from 
which  It  was  evidently  codified,  In  Brown, 
Shipley  &  Co.  V.  Clayton,  12  Ga.  664.  In 
that  case  Clayton  shipped  certain  cotton  to 
Brown,  Shipley  &  Co.  That  firm  sold  the 
cotton  and  sent  to  him  an  account  of  the 
sales.  He  was  dissatisfied  with  it,  and  the 
suit  resulted.  One  question  discussed  by 
the  court  was  whether  the  consignees  were 
negligent  in  not  abandoning  the  consignment 
to  the  carrier  for  the  freight  It  was  said 
that  ''the  better  opinion  is  that  he  cannot 
abandon  the  goods,  and  thereby  discharge 
the  freight"  There  was  a  contention  that 
the  consignees  were  negligent  in  not  with- 
holding the  freight  charge  to  an  amount 
equivalent  to  the  damage.  In  fact,  the 
damage  was  less  than  the  freight  But  the 
deciaion  was  not  placed  upon  that  ground. 
In  the  eleventh  headnote  it  waa  said:  **The 
owners  of  the  ship  and  the  master  are  lia- 
ble for  loss,  to  the  shipper  or  the  consignee, 
happening  to  goods  shipped  as  common  car- 
riers, except  so  far  as  that  liability  is  re- 
stricted by  the  terms  of  the  charter  party, 
or  bill  of  lading,  or  by  statute.  They  have 
a  lien  upon  the  goods  for  freight,  and  may 
detain  them  for  payment  whilst  they,  at 
the  same  time,  have  recourse  personally  upon 
the  owner  of  the  goods,  unless  the  lien  and 
the  personal  liability  of  the  owner  are  waived 
or  modified,  in  the  contract  of  shipment.*' 
In  the  opinion  it  was  said  (page  575):  "But 
a  more  serious  point  was  made  in  the  argu- 
ment which  my  duty  constrains  me  to  no- 
tice. The  consignees  cannot-  recover,  say 
the  counsel,  or  rather  cannot  be  allowed  to 
retain  the  amount  of  repairs  done  to  the 
cotton,  because  they  were  guilty  of  negli- 
gence in  not  withholding  freight  to  an  equiv- 
alent sum.  The  answer  to  this  proposition 
is  that  the  law  allows  the  carrier  his  freight 
when  the  goods  are  delivered,  irrespective  of 
damage.  The  consignee  had  no  legal  authori- 
ty to  withhold  the  freight  as  a  satisfaction 
for  damages.  If  he  receives  the  goods,  the 
law  raises  a  promise  to  pay  the  freight;  and 


if  he  does  not  do  so,  both  he  and  his  prin- 
cipal are  liable  for  it  If  the  carrier  and 
the  owners  are  liable  for  damage,  the  ship- 
per and  his  consignee  must  resort  to  their 
action  to  recover  them.  •  •  •  In  Shields 
V.  Davis  it  was  ruled  that  the  consignee 
accepting  goods  could  not  defend  himsdf 
from  the  payment  of  freight  upon  the  ground 
that  they  were  damaged  by  the  master  in 
the  transportation.  The  master,  said  Gibbfl, 
Chief  Justice,  Is  liable  to  a  cross-action.  6 
Taunton,  65."  The  volume  dted  Is  not  ac- 
cessible to  me.  But  In  4  Camp.  119,  I  find 
what  is  apparently  the  same  case,  sub  nom- 
ine Sheels  v.  Davies.  In  the  report  last 
cited  It  appears  that  the  action  was  one  of 
assumpsit  for  freight  on  account  of  a  quan- 
tity of  butter  carried  in  a  ship,  and  received 
by  the  defendant  under  the  bill  of  lading. 
The  defense  proposed  to  be  set  up  was  that 
the  batter  had  been  injured,  by  bad  stowage, 
to  a  degree  much  beyond  the  amount  of  the 
freight  It  was  stated  that  "Gibbs,  O.  J., 
held  that  the  bad  stowage  of  the  goods  was 
the  subject  of  a  cross-action,  and  did  not 
affect  the  right  to  the  freight"  If  this  is 
the  same  case  dted  from  6  Taunton's  Reports 
as  authority  in  the  Brown,  Shipley  &  Com- 
pany Case,  it  involved  damages  in  excess  of 
the  freight  charged,  and  this  fact  shows 
clearly  that  this  court  was  not  dealing  with 
the  case  because  the  amount  of  the  damage 
was  less  than  the  amount  of  the  freight 
but  on  the  ground  that  the  carrier  had  a 
right  to  retain  the  goods  until  the  freight 
was  paid,  unless  he  waived  such  right,  and 
that  this  could  not  be  destroyed  by  claiming 
damages  for  delay  or  bad  stowage.  The  de- 
cision followed  what  the  court  considered  tlie 
English  rule  on  that  subject 

We  need  not  stop  to  consider  whether,  un- 
der our  statute  in  regard  to  recoupment 
this  rule  has  been  so  far  modified  as  that 
if  the  carrier  should  bring  an  action  to  re- 
cover the  freight  charge  against  the  ship- 
per or  consignee,  the  defendant  could  recoup 
the  amount  of  damages  arising  from  failure 
of  duty  by  the  carrier.  That  is  a  different 
proposition  from  the  question  whether  the 
carrier,  upon  every  claim  that  unliquidated 
damages  have  arisen  to  the  consignee  great- 
er in  amount  than  the  freight  charges  fixed 
by  contract  or  law,  must  waive  his  lien,  de-  . 
liver  the  goods,  and  rely  upon  a  suit  against 
the  consignee,  or  else,  though  he  may  hon- 
estly contest  the  existence  or  amount  of  such 
damage,  become,  in  effect  a  purchaser  of  the 
goods,  under  an  implied  contract  to  pay  their 
value,  should  a  jury  ultimately  find  the  ques- 
tion of  damages  against  him.  I  am  aware 
that  in  some  of  the  American  authorities 
above  m^itioned  the  argument  is  strongly 
presented  that  if  the  amount  of  the  damages 
exceeds  the  amount  of  the  freight  the  con- 
signee should  be  allowed  to  claim  that  no 
freight  is  due,  and  that  if  no  freight  is  due 
there  can  be  no  lien.  If  this  argument  be 
pursued  to  its  logical  end,  however,  and  if  a 


Ga^ 


WIIiENSKT  T.  OENTRAIi  OP  GEORGIA  RT.  Oa 


423 


consignee  can  pay  or  extinguish  freight 
charges  by  setting  up  unliquidated  damages 
equal  to  them,  it  would  seem  that  if  the 
damages  amount  to  one-half  or  some  other 
proportion  of  the  freight  charges,  he  ought 
to  be  allowed  to  extinguish  such  charges  to 
that  extent,  tender  the  balance  of  the  freight 
in  money,  and  demand  the  delivery  of  the 
goods.  If  unliquidated  damages  are  good  as 
a  payment  or  discharge  in  whole,  apparently 
they  should  be  good  as  a  payment  or  dis- 
charge in  part,  if  the  balance  is  tendered  in 
money.  The  suggestion  is  not  met  by  the 
reply  that  the  lien  is  entire,  and  not  ap- 
l)ortionable.  If  it  is  discharged  in  full  in 
damages  plus  money,  this  is  as  much  a  dis- 
charge as  if  made  by  setting  up  damages 
alone.  But  no  case  has  come  to  my  attention 
which  holds  that  this  can  be  done.  In  view 
of  the  dedslon  in  the  case  of  Brown,  Ship- 
ley &  Co.,  the  fact  that  our  Code  adopts 
the  common  law  where  not  changed  or  modi- 
fied, that  the  language  of  the  Code  is  that 
the  Hen  exists  only  when  the  carrier  has 
complied  with  the  contract  "as  to  transporta- 
tion," and  of  the  other  authorities  cited  In 
the  opinion  of  the  Chief  Justice,  I  am  of 
the  opinion  that  the  decision  in  the  Brown, 
Shipley  A  Co.  Case  Is  bhiding,  that  what 
was  said  on  this  subject  was  not  obiter  dic- 
tum, and  that  the  ruling  there  made  has 
not  been  changed  by  the  Code.  A  request 
was  made  to  review  the  case  of  Brovm,  Ship- 
ley &  Co.,  supra;  but  the  requisite  number 
of  members  of  this  court  do  not  concur  in 
the  opinion  that  it  should  be  reviewed  and 
reversed,  and,  under  the  statute,  it  must 
stand. 

BVANS,  P.  J.,  and  HOLDBN,  J.  We  con- 
cur that  the  question  propounded  by  the 
Court  of  Appeals  should  be  answered  in  the 
negative,  but  we  are  unable  to  give  full  con- 
currence to  the  reasoning  of  other  members 
of  the  court  by  which  they  arrive  at  this 
conclusion.  At  comnoon  law  the  carrier  was 
entitled  to  receive  his  freight,  notwithstand- 
ing the  goods  may  have  been  damaged  in 
transit.  This  resulted  from  the  application 
of  the  principle  that  unliquidated  damages 
eould  not  be  set  off  against  liquidated  de- 
mands. But  under  the  practice  in  this  state, 
at  least  since  the  adoption  of  the  first  Code, 
the  defendant  was  given  the  right  "to  have 
a  deduction  from  the  amount  of  the  plain- 
tiff's damages  for  the  reason  that  the  plain- 
tiff has  not  complied  with  the  cross-obliga- 
tions or  independent  covenants  arising  under 
the  same  contract,"  and  such  deductions 
were  pleadable  "in  all  actions  ex  contractu 
where  from  any  reason  the  plaintiff  under 
the  same  contract  is  in  good  conscience  liable 
to  the  defendant"  Code  of  1863,  |S  2850, 
2853.  Subsequently,  by  the  act  of  1878,  the 
plea  of  recoupment  was  enlarged,  so  that,  if 
the  damages  of  the  defendant  exceeded  in 
amount  those  of  the  plaintiff,  the  defendant 
was  allowed  to  recover  the  excess.    The  Eng- 


lish rule  that  in  a  suit  for  freight  the  de- 
fendant cannot  plead  damages  is  reduction 
of  the  amount  sought  to  be  recovered,  or 
have  a  judgment  for  the  excess,  if  the  dam- 
ages exceed  the  freight,  has  been  changed 
by  our  statute,  and  no  reason  occurs  to  us 
why  a  rule  founded  solely  upon  an  artificial 
rule  of  pleading  should  be  adhered  to,  when 
such  rule  has  been  abrogated  or  repudiated 
in  this  state.  The  right  of  the  carrier  to 
retain  the  goods  depends  upon  his  right  to 
claim  the  freight  If  the  consignee  owes  no 
freight  then  the  carrier  has  no  right  to  the 
possession  of  the  goods.  If  the  damage  oc- 
casioned in  the  performance  of  the  contract 
of  transportation  .  equals  or  exceeds  the 
freight,  then  the  carrier's  lien  for  freight  is 
lost  and  he  has  no  right  to  the  possession 
of  the  goods;  and  an  action  of  trover  may 
be  maintained  for  their  recovery,  without 
payment  of  freight  :Missourl  Pacific  By, 
Co.  v..  Peru-Van  Zandt  Implement  Co.,  73 
Kan.  295,  85  Pac.  408,  87  Pac.  80,  6  L.  It  A. 
(N.  S.)  1058,  117  Am.  St  Rep.  468,  9  Am.  & 
Eng.  Ann.  Cas.  790;  Dyer  v.  Grand  Trunk 
R.  Co.,  42  Vt  441,  1  Am.  Rep.  350;  Moran  v. 
Northern  Pacific  R.  Co.,  19  Wash.  266, 53  Pac. 
49,  1101 ;  Boggs  v.  Martin,  13  B.  Mon.  (Ky.) 
239;  Cutting  v.  Grand  Trunk  R.  Co.,  13  Al- 
len (Mass.)  381;  Miami  Powder  Co.  v.  Port 
Royal,  etc.,  R.  Co.,  47  S.  C.  324,  25  S.  E. 
153,  58  Am.  St.  Rep.  880.  1  Jones  on  Liens 
(2d  Ed.)  §  331.  But  it  does  not  follow  that 
because  the  consignee  or  consignor  may  re- 
cover the  goods  in  an  action  of  trover,  he  is 
entitled  to  abandon  them  to  the  carrier  and 
sue  in  assumpsit  for  their  value.  The  right 
of  the  consignee  to  the  possession  of  the 
goods,  without  the  payment  of  freight,  where 
the  damage  equals  or  exceeds  the  freight,  is 
one  thing ;  and-  the  right  of  the  consignee  to 
abandon  the  goods  under  sucSi  circumstances 
and  bring  assumpsit  for  their  value,  based 
on  a  breach  of  the  contract  of  carriage,  is 
another  thing.  Woodruff  v.  Zaban,  133  Ga. 
24,  65  S.  E.  123,  134  Am.  St.  Rep.  186. 

We  do  not  think  any  point  actually  de- 
cided in  Brown,  Shipley  &  Co.  v.  Clayton,  12 
Ga.  564,  precludes  an  action  of  trover  for 
the  recovery  of  the  goods  without  the  pay- 
ment of  freight,  where  the  damage  to  the 
goods  caused  by  the  carrier  equals  or  ex- 
ceeds the  freight  That  case  concerned  an 
action  between  a  bailor  and  his  factor,  to 
whom  goods  had  been  consigned.  The  factor 
claimed  credit  for  the  freight  which  he  had 
paid  to  the  carrier,  and  the  owner  of  the 
goods  sought  to  have  this  claim  disallowed 
because  the  goods  had  been  damaged  by  the 
carrier  in  transit  contending  that  the  factor 
was  negligent  in  paying  the  freight  without 
first  adjusting  the.  damage,  which  was  less 
than  the  freight;  and  the  ruling  of  the  court 
was  to  the  point  that  the  factor  was  not  so 
negligent,  and  was  entitled  to  a  credit  to  the 
extent  of  the  freight  which  he  had  paid  to 
the  carrier* 
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VAN  WTNKIiB  t.  HARRia 

SAME   V.    PETTY. 

(Supreme  Court  of  Georgia.    Oct.  12,  1911.) 

(SyUahui  by  the  Court.) 
L  Brokers  (|  94*)—Authoritt— Scope  and 

£2XTENT. 

Where  an  agent  was  "authorized  and  di- 
rected" by  the  owner  of  a  described  tract  of 
land  to  '^make  sale"  of  it  for  $5,200,  "one 
thousand  [dollars]  of  which  was  to  be  paid  in 
cash,"  the  agent  under  such  authority  aid  not 
have  the  right  to  bind  the  owner  by  a  written 
contract  with  the  plaintiff  wherein  it  was  pro- 
vided: **This  agreement  is  made  subject  to 
right  of  purchaser  to  investigate  titles  to  the 
property  and  to  decline  to  perform  if  titles  of 
the  vendor  be  legally  insufficient  and  she  fails 
to  perfect  the  same  within  a  reasonable  time. 
*  *  *  Cash  ];>ayment  to  be  made  when  ven- 
dor complies  with  her  obligation  to  make  sat- 
isfactory showing  as  to  title." 

[Ed.  Note.-rFor  other  cases,  see  Brokers, 
Dec  Dig.  §  94.«] 

2.  Brokers  (|  94*)— Authority— Sco"pe  and 

ElXTENT. 

Where  the  owner  of  a  tract  of  land  em- 

Eloyed  an  agent  to  find  a  purchaser  for  the 
ind  upon  the  "conditions  that  the  purchase 
price  would  net"  the  owner  $5,000,  of  which 
$1,000  "was  to  be  paid  cash  and  the  balance  to 
be  i)aid  at  such  time  as  would  suit  the  purchas- 
er, the  time  not  to  exceed  five  years,  and  the 
deferred  payments  to  bear  interest  at  seven  per 
cent.  (7%)j  and  directed  the  plaintiflP  to  "close 
contract  of  sale  upon  the  terms  herein  named," 
a  written  contract  made  by  the  agent,  having  in 
it  the  provisions  quoted  in  the  preceding  note, 
was  not  one  upon  the  terms  upon  which  the 
agent  was  directed  by  the  owner  to  dose  a 
contract  with  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Dec.  Dig.  §    04.*J 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Separate  actions  by  J.  L.  Harris  and  by  M. 
L.  Petty  against  Mrs.  Mary  J.  Van  Winkle. 
Judgment  for  plaintiff  in  each  case,  and 
defendant  brings  error.    Reversed. 

In  the  first  case  stated,  namely  Van  Winkle 
V.  Harris,  J.  L.  Harris  (hereinafter  called 
the  plaintiff)  brought  suit  against  Mrs.  Mary 
J.  Van  Winkle,  plaintiff  In  error  (hereinafter 
called  the  defendant),  alleging  that  the  de- 
fendant was  the  owner  and  in  possession  of 
a  described  tract  of  land  or  on  before  May 
16,  1910.  The  second,  third,  and  fourth  par- 
agraphs of  the  petition  are  as  follows: 

"(2)  That  some  time  prior  to  May  16,  1910, 
the  said  Mrs.  Mary  J.  Van  Winkle  placed  the 
above  tlract  or  parcel  of  land  in  the  hands  of 
one  M.  L.  Petty,  a  real  estate  agent  or  bro- 
ker, In  the  city  of  Atlanta,  who  is  engaged 
in  the  business  of  selling  property  for  peo- 
ple who  may  intrust  their  property  to  him 
for  sale.  And  on  or  about  May  16,  1910,  the 
said  M.  L.  Petty  was  authorized  and  directed 
by  the  defendant  to  make  sale  of  said  prop- 
erty to  your  petitioner  at  and  for  the  sum 
of  fifty-two  hundred  dollars  ($5,200.00),  one 
thousand  of  which  was  to  be  paid  in  cash, 
and  the  balance  to  be  divided  in  three  Install- 


ments, of  fourteen  hundred  dollars  ($1,- 
400.00)  each,  payable,  respectively,  24,  42, 
and  60  months  after  date,  with  Interest  at  7 
per  cent;  the  said  defendant  then  and  there 
authorizing  and  instructing  the  said  Petty  to 
give  to  your  petitioner  such  terms  on  the  de- 
ferred payments,  not  exceeding  five  years,  as 
petitioner  might  desire. 
.  "(3)  That  on  May  16,  1910,  your  petition- 
er agreed  with  said  M.  L.  Petty,  as  agent 
for  the  defendant,  to  purchase  said  property 
at  and  for  the  sum  of  five  thousand  two 
hundred  dollars  ($5,2(X).00),  and  entered  into 
a  written  agreement  with  the  said  M.  K  Pet- 
ty for  the  purchase  of  said  property  on  the 
day  aforesaid,  and  paid  to  the  said  agent  the 
sum  of  one  hundred  dollars  ($100.00)  earnest 
money  to  be  applied  as  a  credit  on  the  cash 
payment  to  be  made  as  provided  In  said  con- 
tract.    A  copy  of  said  contract  is  as  follows: 

"  'Georgia,  Fulton  County.  Memorandum  of 
agreement  between  J.  L.  Harris  (as  purchas- 
er) and  Mrs.  Mary  J.  Van  Winkle  (as  ven- 
dor) respecting  sale  of  property  described 
below:  This  agreement  is  made  subject  to 
right  of  purchaser  to  investigate  titles  to  the 
property,  and  to  decline  to  perform  If  titles 
of  the  vendor  be  legally  Insufildent  and  she 
falls  to  perfect  the  same. within  a  reasonable 
time.  Subject-matter  of  sale:  House  and  lot 
in  the  city  of  Atlanta  known  as  #150  Auburn 
Ave.  Terms:  Purchase  price,  $5,200.  Gash 
payment,  $1,000.00.  Balance  to  be  divided 
into  three  installments,  payable  after  date 
fixed  for  each  payment  as  follows:  (1)  $1,400 
due  24  months  after  said  date;  (2)  $1,400  due 
42  mouths  after  said  date;  and  (3)  $1,400 
due  in  60  months,  at  7%  interest  Cash 
payment  to  be  made  when  vendor  complies 
with  her  obligation  to  make  satisfactory 
showing  as  to  title.  Purchase-money  notes 
for  deferred  payments  to  be  given  at  same 
time,  bearing  interest  from  date  at  the  rate 
of  7  per  cent,  per  annum,  falling  due  as  In- 
dicated above,  and  payable  at  or  before  ma- 
turity. Special  stipulations:  I  assent  to  the 
terms  of  the  foregoing  agreement.  This  16th 
day  of  May,  1910.  J.  L.  Harris  (Purchaser). 
M*  L.  Petty,  Agt  for  (Vendor). 

*'  'Received  from  the  purchaser,  as  earnest 
money,  $100.00,  the  same  to  be  applied  as  a 
credit  on  the  cash  payment  above  provided 
for.  This  16th  day  of  May,  1910.  M.  L.  Pet- 
ty, Agent  for  the  Vendor.* 

''(4)  Your  petitioner  shows  that  he  con- 
tracted for  the  purchase  of  said  property  In 
good  faith,  and  believed  he  was  paying  a 
fair  and  reasonable  valuation  for  the  same, 
and  that  said  M.  L.  Petty,  as  an  agent  for 
the  defendant,  was  authorized  by  the  defend- 
ant to  make  sale  of  said  property  to  your 
petitioner  upon  the  terms  and  oondltiona 
named  in  the  foregoing  written  contract,  and 
that  the  said  Petty  acted  in  good  faith  in 
the  sale  of  said  property  to  your  petitioner. 
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and  that  said  defendant  was  and  Is  bound  by 
the  terms  of  said  agreement  to  carry  out  the 
same  with  your  petitioner." 

The  petition  farther  alleged  substantial- 
ly as  follows:  Petty  promised  to  procure 
from  defendant  the  'iltle  deeds"  to  the  prop- 
erty and  deliver  them  to  the  plaintiff,  so 
that  he  could  have  the  same  examined  and 
comply  with  the  contract  On  application  by 
Petty  to  defendant,  she  refused  to  furnish 
the  deeds  for  examination  and  "repudiated 
the  contract,  and  stated  that  she  had  re- 
ceived a  better  offer  for  the  property.  And 
petitioner,  after  making  repeated  efforts  to 
get  title  deeds  to  have  the  same  examined  and 
to  get  the  defendant  to  carry  out  her  con- 
tract, and  failing  in  each  of  said  efforts, 
finally  had  said  titles  examined  without  be- 
ing furnished  with  the  title  deeds.  Your  pe- 
titioner shows  that  on  July  12,  1910,  your 
petitioner  presented  the  defendant  his  Uiree 
promissory  notes,  dated  July  12,  1910,  and 
due,  respectively,  on  the  12th  day  of  July, 
1912,  on  the  12th  day  of  January,  1914, 
and  on  the  12th  day  of  July,  1915,  for  the 
sum  of  11,400.00  each,  payable  to  the  order  of 
said  Mrs.  Mary  J.  Van  Winkle,  signed  by 
your  petitioner,  copies  of  said  notes  being 
hereto  attached  and  marked  Exhibits  A,  B, 
and  C,  and  at  the  same  time  your  petitioner 
tendered  to  said  defendant  the  sum  of  one 
thousand  dollars  ($1,000.00),  the  same  being 
a  part  in  cash  money,  and  the  balance  in 
checks,  your  petitioner  offering  to  have  the 
checks  cashed  and  deliver  to  her  the  money 
if  she  preferred,  and  at  the  same  time  your 
petitioner  presented  to  the  defendant  a  bond 
for  title,  a  copy  of  which  is  hereto  attached 
marked  'D,'  and  requested  the  defendant  to 
accept  the  money,  checks,  and  notes  in  pay- 
ment for  said  land  and  to  execute  the  bond 
for  title  to  your  petitioner,  it  being  usual  and 
customary,  in  all  cases  where  there  is  a  par- 
tial payment  for  land  and  notes  given  for 
the  balance,  for  the  vendor  to  make  to  the 
vendee  a  bond  for  title,  retaining  the  title 
to  the  land  as  security  for  the  debt  Your 
petitioner  further  shows  that  the  defendant, 
upon  the  tender  of  the  money,  notes,  checks, 
and  the  bond  for  title  to  be  signed  by  her,  re- 
pudiated the  contract  of  her  said  agent,  stat- 
ed that  she  had  not  authorized  him  to  make 
Bale  of  her  land,  that  she  had  been  offered 
more  money  for  the  land  since  the  time  said 
Petty  claimed  to  have  made  the  trade  with 
petitioner,  to  wit,  the  sum  of  six  thousand 
dollars  ($6,000.00),  and  that  she  would  not 
be  bound  by  any  contract  made  by  the  said 
Petty,  as  agent  with  your  petitioner.  The 
petitioner's  attorney  then  and  there  asked 
her  if  she  desired  petitioner  to  have  the 
checks  cashed  and  present  her  with  the  en- 
tire one  thousand  dollars  ($1,000.00)  in  cash. 
The  defendant  said,  'No.'  She  would  not  ac- 
cept the  money,  and  would  not  sign  the  bond 
for  title,  and  would  not  be  bound  by  the  con- 
tract made  by  Petty  with  your  petitioner." 
Defendant  has  a  good  title  to  the  property 


and  is  able  to  comply  with  the  terms  of  the 
contract  "She  is  acting  in  bad  faith,  and 
that  her  only  reason  for  not  carrying  out 
said  contract  is  the  fact  that  some  one  offer- 
ed her  more  money  for  the  property  than 
the  amount  she  had  agreed  to  receive  from 
your  petitioner,  before  it  was  possible  for 
your  petitioner  to  have  titles  examined  and 
the  trade  consummated." 

Attached  to  the  petition  was  a  copy  of  the 
bond  for  title  in  the  usual  form  and  copies  of 
the  notes  referred  to.  The  notes  were  pay- 
able "on  or  before"  the  dates  referred  to  in 
the  petition.  The  plaintiff  prayed  that  the 
defendant  be  required  to  specifically  perform 
the  contract;  that  she  be  decreed  to  execute 
the  bond-  for  titles,  or  such  other  bond  for 
titles  "as  may  be  reasonable  and  just";  that 
she  be  required  to  receive  the  $1,000  and  ac- 
cept the  notes  tendered,  or  such  other  notes 
as  may  be  proper  in  form  and  substance  to 
carry  out  the  contract ;  and  that  the  title  to 
the  property  be  decreed  to  be  in  the  plaintiff 
upon  final  payment  of  all  the  purchase  money. 
The  plaintiff  amended  the  petition,  "by  add- 
ing the  words  'by  parol'  after  the  word  'au- 
thorized' in  paragraph  2,  and  the  same  words 
after  the  word  'directed'  in  the  same  para- 
graph." To  the  order  of  the  court  overruling 
the  defendant's  general  demurrer  to  the  peti- 
tion, the  defendant  excepted. 

The  facts  in  the  other  case  will  be  stated 
in  the  second  division  of  the  opinion. 

L.  R.  Ray,  for  plaintiff  in  error.  Simmons 
&  Simmons,  for  defendants  in  error. 

HOLDEN,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  in  error,  J.  L. 
Harris,  filed  a  petition  against  the  plaintiff 
in  error,  Mrs.  M.  J.  Van  Winkle,  to  re- 
quire her  to  specifically  perform  a  contract 
alleged  to  have  been  made  by  her  through 
her  agent  M.  L.  Petty.  To  the  order  of  the 
court  overruling  the  general  demurrer  to 
the  petition,  Mrs.  Van  Winkle  excepted.  The 
allegations  in  the  second  paragraph  of  the 
petition  state  that  Petty  was  appointed  the 
agent  of  Mrs.  Van 'Winkle  to  sell  the  prop- 
erty, and  set  forth  in  detail  the  terms  of 
the  contract  of  sale  he  was  authorized  to 
make  as  her  agent  The  third  paragraph, 
among  dther  things,  sets  forth  a  copy  of  the 
contract  made  by  Petty,  as  agent  of  Mrs. 
Van  Winkle,  with  Harris,  the  purchaser  of 
the  property.  The  fourth  paragraph  alleges 
that  "said  M.  Ll  Petty,  as  an  agent  for  the 
defendant  was  authorized  by  the  defendant 
to  make  sale  of  said  property  to  your  peti- 
tioner upon  the  terms  and  conditions  named 
in  the  foregoing  written  contract  and  that 
the  said  Petty  acted  in  good  faith  In  the  sale 
of  said  property  to  your  petitioner."  The  al- 
legations quoted  should  be  construed  as  the 
conclusion  of  the  pleader  that,  under  the 
authority  set  forth  in  paragraph  2  of  the 
petition.  Petty  was  authorized  to  sell  the 
property  upon  the  terms  and  conditions  set 
forth  in  the  written  contract    Whether  pa« 
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rol  authority  given  an  agent  to  sell  land 
of  another  is  sufficient  to  authorize  him  to 
enter  into  a  written  contract  binding  on 
the  latter  need  not  be  considered.  If  the 
parol  authority  given  Petty  by  Mrs.  Van 
Winkle  was  sufficient  to  authorize  the  for- 
mer to  make  a  written  contract  for  the  sale 
of  the  land  binding  on  the  latter,  we  do 
not  think  the  petition  sets  forth  a  cause  of 
action,  and  should  have  been  dismissed  on 
demurrer.  Paragraph  2  of  the  petition  sets 
forth  the  terms  of  the  contract  of  sale  Pet- 
ty, as  the  agent  of  Mrs.  Van  Winkle,  was 
authorized  by  the  latter  to  make.  It  is 
therein  alleged  that  she  authorized  Petty  to 
make  sale  of  the  property  for  $5,200,  **one 
thousand  of  whi^ch  was  to  be  paid  in  cash.** 
The  written  contract  made  by  Petty,  as  the 
agent  of  Mrs.  Van  Winkle,  with  Harris,  pro- 
vided: "This  agreement  is  made  subject  to 
right  of  purchaser  to  investigate  titles  to 
the  property  and  to  decline  to  perform  if 
titles  of  the  vendor  be  legally  insufficient 
and  she  falls  to  perfect  the  same  within  a 
reasonable  time.  *  *  •  Cbsh  payment  to 
be  made  when  vendor  complies  with  her  ob- 
•ligation  to  make  satisfactory  showing  as  to 
title.*'  In  the  contract  of  sale  Petty  was 
authorized  to  make,  $1,000  was  to  be  paid 
by  the  purchaser  oasK  and  not  to  be  paid 
"when  vendor  complies  with  her  obligation 
to  make  satisfactory  showing  as  to  title." 
Petty  had  no  authority  to  impose  on  Mrs.  Van 
Winkle  any  obligation  to  make  any  "show- 
ing" as  to  her  title,  and  she  gave  him  no 
authority  to  make  the  payment  of  the  $1,000 
conditioned  upon  her  making  '^satisfactory 
showing  as  to  title."  Nor  did  she  give  him 
authority  to  make  an  agreement  respecting 
the  sale  of  the  property  ''subject  to  right  of 
purchaser  to  investigate  titles  to  the  proper- 
ty, and  to  decline  to  perform  if  the  titles  of 
the  vendor  be  legally  insufficient  and  she 
falls  to  perfect  the  same  within  a  reasonable 
time."  When  Petty  made  the  contract  only 
$100  was  paid,  the  balance  of  the  $1,000  be- 
ing tendered  nearly  two  months  thereafter. 
Petty  had  no  authority  'to  make  a  contract 
for  the  sale  of  the  property  unless  $1,000  of 
the  purchase  money  was  paid  cash,  and  he 
had  no  authority  to  make  a  contract  provld- 
lug  for  the  payment  of  the  whole,  or  a  part 
of  it,  upon  conditions,  or  at  a  future  time 
without  conditions.  Larned  v.  Went  worth, 
114  Ga.  208,  39  S.  E.  855;  Amett  v.  Tuller, 
134  Ga.  609,  68  S.  E.  330;  Emery  v.  Atlanta 
Exchange,  88  Ga.  321,  326,  14  S.  E.  556; 
Corcoran  v.  White,  117  111.  118,  7  N.  E.  525, 
57  Am,  St  Rep.  858;  9  Cyc.  267.  The  con- 
tract made  with  Harris  by  Petty  as  agent  of 
Mrs.  Van  Winkle  not  being  one  Petty  was  au- 
thorized to  make,  the  latter  had  a  right  to 
repudiate  it  and  to  refuse  to  comply  with 
It  Moreover,  under  the  authority  given  Pet- 
ty, the  deferred  payments  should  have  been 
payable  24,  42,  and  60  months  after  date; 
whereas  the  notes  provided  for  in  the  con- 
tract were  to  be  payable  "at  or  before  ma- 


turity,** and  the  notes  tendered  were  payable 
"on  or  before"  maturity,  thereby  giving  the 
right  to  Harris  to  pay  the  note  before  ma- 
turity. If  it  be  conceded  that  the  parol  au- 
thority of  Petty  authorized  hlin  to  make  a 
written  contract  for  the  sale  of  the  land  of 
Mrs.  Van  Winkle  binding  on  her,  the  writ- 
ten contract  he  made  was  not  binding  on 
her,  as  it  was  not  the  one  he  was  authorized 
by  parol  to  make,  and  the  court  erred  in 
overruling  the  general  demurr^. 

[2]  2.  In  the  second  case  stated,  namely, 
Van  Winkle  v.  Petty,  the  latter  O^ereinafter 
called  the  plaintiff)  brought  suit  against  the 
former  (hereinafter  called  the  defendant), 
making  substantially  the  following  allega- 
tions: The  defendant  owned  a  described 
tract  of  land  on  May  16,  1910.  At  that  time 
the  plaintiff  was  a  real  estate  broker  en- 
gaged in  the  business  of  negotiating  and  ef- 
fecting sales  of  real  estate.  "That  on  or  be- 
fore the  16th  day  of  May,  1910,  the  defend- 
ant employed  the  plaintiff  to  find  a  purchaser 
for  the  above-described  property  upon  the 
following  conditions:  That  the  purchase  price 
would  net  the  defendant  $5,000.00,  of  which 
$1,000.00  was  to  be  piaid  cash  and  fhe  bal- 
ance to  be  paid  at  such  time  as  would  suit 
the  purchaser,  the  time  not  to  exceed  five 
years,  and  the  deferred  payments  to  bear 
interest  at  seven  per  cent  (7%),  and  di- 
rected the  plaintiff  to  dose  contract  of  sale 
upon  the  terms  herein  named.  That  the 
plaintiff,  in  pursuance  of  the  agreement 
above  mentioned,  procured  a  pnrdiaser  in 
the  person  of  one  J.  L.  Harris,  who  con- 
tracted to  purchase  the  above-described  prop- 
erty. A  copy  of  tills  contract  is  attached 
to  this  petition  and  marked  'Exhibit  A'  and 
made  a  part  thereof.  That  the  said  Harris 
was  able  and  willing  to  purchase  the  said 
property,  and  that  be  made  a  legal  tender 
of  the  $1,000.00  required  to  be  paid  cash, 
and  presented  the  notes  for  fhe  deferred 
payments  and  demanded  a  bond  for  title, 
and  was  In  every  way  bona  fide  ready  to  car- 
ry out  the  contract  That  the  plaintiff  was 
to  be  paid  for  his  services  in  bringing  the 
purchaser  in  touch  with  the  defendant  and 
negotiating  said  sale.  That  there  was  no 
stipulation  between  the  parties  as  to  what 
the  commission  of  the  plaintiff  should  be," 
but  there  is  a  universal  custom  of  brokers, 
known  to  the  defendant,  to  charge  commis- 
sions on  a  specified  basis,  which  in  this 
case  would  amount  to  $180,  which  was  a 
reasonable  value  of  his  services,  and  for 
which  he  prayed  judgment  The  plaintiff 
amended  his  petition  by  adding  the  word 
"orally"  after  the  word  "defendant,"  where 
it  first  appears  in  the  quotation  from  the 
petition.  He  further  amended  the  petition 
by  attaching  a  copy  of  the  notes  referred  to 
therein,  which  were  tendered  by  Harris,  and 
by  addlQg  that  the  $1,000  and  the  notes 
were  tendered  by  Harris  on  July  12,  1910. 
The  notes  and  contract  referred  to  in  the 
petition  were  in  every  respect  like  the  copy 
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of  the  contract  set  out  in  the  petition  in  the 
case  referred  to  in  the  preceding  dlTlsion  of 
the  opinion  and  the  copies  of  the  notes  at- 
tached thereto.  To  the  order  of  the  court 
overraling  her  general  demurrer  to  the  pe- 
tition Mrs.  Van  Winkle  excepted. 

According  to  the  allegations  of  paragraph 
4  of  the  petition,  Petty  was  not  only  em- 
ployed to  find  a  purchaser  for  the  property 
at  a  price  which  would  net  the  owner  $5,000, 
of  which  $1,000  was  to  be  paid  cash,  but  he 
was  to  ''close  contract  of  sale  upon'*  certain 
terms,  one  of  which  was  that  $1,000  of  the 
purchase  money  was  to  be  paid  cash.  As 
hereinbefore  demonstrated,  the  contract  he 
made  was  one  wherein  the  $1,000  was  not 
to  be  paid  cash,  and  it  was  not  therefore 
such  a  contract  as  he  was  authorized  and 
''directed**  to  make.  The  written  contract 
had  provisions  Petty  was  not  authorized  to 
make,  two  of  which  are  the  proYisiona  first 
copied  in  this  opinion.  Petty  having  violat- 
ed his  instructions  and  not  having  "closed 
contract  of  sale  upon  the  terms"  upon  which 
he  was  authorized  and  "directed"  to  close 
one,  he  earned  no  commissions,  and  the 
court  erred  in  not  dismissing  the  petition 
on  general  demurrer  thereto.  This  is  true, 
though  Harris,  after  the  written  contract 
between  him  and  Petty  was  signed,  offered 
the  $1,000,  as  the  duty  of  Petty,  under  his 
employment,  was  not  simply  to  find  a  pur- 
chaser who  would  pay  $1,000  cash,  but  also 
"to  close  contract  of  sale  upon"  certain 
terms,  one  of  which  was  the  payment  of 
$1,000  cash,  and  no  such  contract  was  closed. 
But  if  it  can  be  said  that  any  "contract  of 
sale"  was  closed  by  Petty,  the  contract 
dosed  by  him  was  entirely  different  from 
one  providing  for  the  payment  of  $1,000  cash. 
The  instructions  to  Petty  evidently  meant 
that  he  was  not  only  to  find  a  purchaser, 
but  was  to  make  a  contract  with  the  latter 
binding  on  him  to  pay  the  $1,000  oaah.  No 
contract  with  Harris  was  ever  closed  bind- 
ing on  him  to  pay  $1,000  cash.  The  written 
contract  was  made  May  16th,  and  the  $1,000 
was  tendered  July  12th.  The  petition  should 
have  been  dismissed  on  general  demurrer. 

Judgment  reversed  in  both  cases.  All  the 
Justices  concur,  except  BECK,  J.,  absent 
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Sales  (|  483*>— Oonpitionai,  Sales— Assigw- 
kent  by  pukchaseb— eltect. 

The  assignee  of  a  bond  for  title  for  the 
conveyance  of  certain  personal  property  to  the 
obligee  when  the  latter  has  paid  all  the  notes 
eiven  fat  the  purchase  money  as  they  might 
fall  due  uponr  the  respective  dates  of  their  ma- 
turity, it  Deing  provided  in  the  bond  that  the 
vendor  should  have  the  right  to  retake  pos*. 
session  of  the  property  upon  default  in  pay-) 
ment  of  any  one  of  the  notes,  could  not  main-  * 


tain  suit  against  the  obligor,  who  had  taken 
poesession  of  the  property  upon  default  in  pay- 
ment of  the  notes  by  the  obligee  according  to 
the  terms  of  the  contract  of  sale,  to  recover  the 
amount  of  a  loan  to  the  ooiigee  in  the  bond, 
although  such  assignee  had  taken  the  assign- 
ment of  the  bond  to  secure  the  payment  of  the 
loan,  and  the  loan  was  made  with  the  knowl- 
edge of  the  obligor  for  the  purpose  of  enabling 
the  payee  to  meet  one  of  the  partial  payment 
notes  at  the  time  of  its  maturi^. 

(a)  Conceding  that  the  assignment  of  the 
bond  for  title  would  operate  as  a  partial  as- 
signment of  any  amoimt  which  the  vendor,  who 
had  retaken  possession  of  the  property  under 
circumstances  which  rendered  such  retaking  a 
rescission  of  the  contract  of  sale*  would  owe 
to  the  vendee  on  account  of  payments  made  by 
the  latter  under  the  contract  of  sale  after  mak- 
ing proper  deductions  from  the  sum  paid  by 
the  vendee  for  rent^  etc^,  a  partial  assignment 
is  enforceable  only  m  e<^uity  m  a  suit  to  which 
the  vendor  and  the  assignor  and  the  assignee 
are  all  parties. 

[Ed.  Note.— E\>r  other  cases,  see  Sales,  Dec. 
Dig.  §  483.*] 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  Price  Edwards,  Judge. 

Action  by  Mrs.  b.  L.  Potter  against  the 
Southern  Printing  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

H.  J.  McBride,  for  plaintiff  in  error.  M. 
J.  Head,  for  defendant  in  error. 


BECK,  J.  Mrs.  D.  L.  Potter  brought  suit 
against  the  Southern  Printing  Comxmny,  al- 
leging that  the  defendant  is  indebted  to  her 
in  the  sum  of  $350  by  reason  of  the  follow- 
ing facts:  The  Southern  Printing  Company 
sold  to  one  Burd  a  newspaper  plant  and 
printing  outfit,  taking  a  cash  payment  and 
notes  for  the  balance,  and  executing  to  Burd 
a  bond  for  title  to  the  property  sold.  In  or- 
der to  pay  off  one  of  the  notes,  Burd,  "at  the 
instance  of  said  printing  company,"  secured  a 
loan  of  $350  from  petitioner's  husband,  and 
paid  the  same  over  to  the  printing  company. 
Her  hu&band  took  a  transfer  of  the  bond  for 
title  conditioned  to  secure  this  loan,  and  the 
printing  company  "had  full  knowledge  of 
said  loan  and  transfer  of  said  bond  for  title." 
It  was  stipulated  in  the  bond  that  Burd 
should  not  incumber  the  property  without 
the  consent  of  the  printing  company.  Upon 
Burd's  default  in  paying  one  of  the  notes  at 
maturity,  the  printing  company  sued  out  an 
action  of  bail  trover  against  him,  and,  he 
failing  to  replevy  the  property,  the  printing 
company  took  charge  of  and  sold  the  same, 
"thereby  depriving  i)etitloner  of  her  secur- 
ity"; It  being' alleged  that  petitioner's  hus- 
band, to  whom  the  transfer  of  the  bond  for 
title  had  been  made,  has  since  died,  and  peti- 
tioner was  his  sole  heir  and  legatee.  The 
defendant  demurred  on  various  grounds, 
among  them  that  the  petition  did  not  set 
forth  a  cause  of  action.  To  the  overruling 
of  this  ground  of  demurrer  the  defendant  ex- 
cepted. 


•For  othsr  cases  sm  suna  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Beriee  ft  Rip'r  Indi 


428 


72  SOUTHEASTERN  REPORTER 


(Ga. 


We  do  not  i)ercelve  upon  wbat  ground  the 
plaintUTs  cause  could  find  standing  in  a  court 
of  law.  The  defendant  had  not  been  guilty 
of  the  commission  of  any  tort  against  the 
plaintiff.  The  mere  assignment  of  the  bond 
for  title  executed  by  the  vendor  of  the  prop- 
erty in  controversy  to  the  vendee  could 
scarcely  be  held  to  create  a  lien  in  favor  of 
the  plaintiff  against  the  maker  of  the  bond. 
BiVen  if  the  assignment  of  such  a  bond  as 
this  could  ever  have  the  effect  of  creating  a 
lien  in  favor  of  the  assignee  of  the  bond,  it 
could  hardly  do  so  in  the  present  case,  when 
the  bond  itself  contained  an  express  stipula- 
tion that  the  obligee  therein  should  not  create 
an  incumbrance  upon  the  property.  The  ven- 
dor of  the  property,  in  taking  possession  of 
the  same,  acted  within  his  rights  as  stipulat- 
ed in  the  bond.  The  property  was  taken  by 
the  vendor  on  May  3,  1909,  and  there  had 
long  been  default,  as  appears  from  the  al- 
legations of  the  petition,  in  the  payment  of 
a  part  of  the  note  due  March  1,  1908. 

Nor  could  the  plaintiff  maintain  this  ac^ 
tion  upon  the  ground  that  there  was  any  im- 
plied contract  on  the  part  of  the  vendor  to 
pay  to  her  the  indebtedness  of  the  purchaser 
of  the  property  involved  in  this  controversy. 
It  may  be  that  the  seizure  of  the  property  by 
the  vendor  amounted  to  a  rescission  by  it  of 
the  contract  of  sale  to  Burd.  And,  conceding 
that  this  is  true,  then  the  printing  company, 
the  vendor,  would  be  under  obligation  to  re- 
pay to  the  vendee  the  money  which  the  latter 
had  paid  to  the  printing  company,  or  such 
portion  thereof,  if  any,  as  might  be  due  the 
vendee  on  a  fair  settlement  between  the  ven- 
dor and  the  vendee,  in  which  settlement  ac- 
count could  be  taken  of  the  value  of  the  hire 
or  rent  of  the  property,  and  any  other  mat- 
ter proper  in  such  an  accounting.  Wilson  v. 
Burks,  71  Ga.  862;  Dukes  v.  Baugh,  91  Ga. 
33,  16  S.  B.  219.  But  the  implied  contract 
to  restore  the  status  upon  a  rescission  of  a 
contract  of  sale  was  a  contract  affecting  the 
rights  of  the  vendor  and  the  vendee,  and  not 
the  assignee  of  the  bond.  Certainly  the  as- 
signment of  the  bond  to  the  plaintiff  in  the 
court  below  could  not  be  treated  as  an  as- 
signment of  the  entire  amount  which  would 
be  due  from  the  vendor  to  the  vendee  after 
the  rescission  of  the  contract  of  sale,  If  it 
should  appear  that  the  vendor,  upon  a  settle- 
ment between  him  and  his  vendee,  would  be 
indebted  to  the  latter  in  a  larger  sum  than 
the  amount  of  the  loan  from  Potter,  to  se- 
cure which  it  is  alleged  the  bond  was  as- 
signed. If  the  transfer  or  assignment  of  the 
bond  for  title  can  be  treated  as  having  the 
effect  of  assigning  only  so  much  of  the  claim 
arising  in  favor  of  Burd,  upon  rescission  of 
the  contract  of  sale  by  the  vendors,  as  would 
satisfy  the  obligation  of  Burd  which  is  evi- 
denced by  the  note  executed  to  Potter,  then 
Potter— or  Mrs.  Potter,  who  is  the  plaintiff, 
and  who  claims  to  stand  in  the  place  of  her 


liusband  relatively  to  the  note— would  have 
the  right  only  of  an  assignee  of  a  portion  of 
a  debt  and  be  entitled  to  the  remedies  only 
which  could  be  enforced  by  the  holder  of  a 
partial  assignment  And  while  such  an  as- 
signment is  enforceable  in  equity,  it  must  be 
enforced  in  an  action  to  which  the  assignor 
is  before  the  court,  as  well  as  the  assignee 
and  the  debtor  to  the  assignor.  If  the  print- 
ing company  could  be  proceeded  against  In  a 
suit  like  that  which  is  now  before  the  court, 
and  a  recovery  could  be  had  against  it  of  a 
part  of  the  amount  which  it  might  be  shown 
it  owes  to  Burd,  subsequently  Burd,  or  some 
other  assignee  of  Burd  of  another  part  of  the 
indebtedness,  might  institute  other  proceed- 
ings. Under  the  law  a  debtor  cannot  be  sub- 
jected to  the  annoyance  of  several  suits  grow- 
ing out  of  a  single  obligation  to  pay.  Con- 
ceding that  the  assignment  of  the  bond  for 
title  referred  to  above  operated  as  an  as- 
signment pro  tanto  of  the  amount  which  the 
printing  company  should  be  bound  to  pay 
Burd  after  having  rescinded  the  contract  of 
sale,  the  only  remedy  which  the  plaintiff  in 
the  court  below  had  was  by  a  suit  in  equity, 
to  which  Burd  as  well  as  the  printing  com- 
pany should  be  made  parties,  so  that  the 
rights  and  conflicting  claims  of  all  can  be  set- 
tled in  one  suit  See  Rivers  v.  Wright,  117 
Ga.  81,  43  S.  E.  499. 

It  follows,  from  what  we  have  said  above, 
that  the  general  demurrer  to  the  petition  in 
this  case  should  have  been  sustained,  and  the 
court  erred  in  refusing  to  sustain  it 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(137  Oft.  61) 

SHEARER  V.  SHEARER  (two  cases). 
(Supreme  Court  of  Georgia.     Oct  12,  1911.) 

(Syllalus  by  the  Court,) 

1.  Assignments  (§  30*)— Bills  and  Notes 
(§  310*)— Validity— Partial  Assignments. 
The  petition,  among  others,  made  substan- 
tially the  following  allegations;  Prior  to  Aug- 
ust, 1910,  the  plamtiff  had  in  baud  for  coUec- 
tioQ  notes  in  which  A.  had  an  interest  amount- 
ing to  more  than   $90.     On  August  12,  1910, 

A.  gave  an  order  on  the  plaintiff  to  B.,  who 
brought  suit  at  law  against  the  plaintiff  on  the 
order,  wherein  the  plaintiff  was  directed  to  pay 
to  B.  $90  of  the  amount  collected,  and  wherein 
there  was  made  to  B.  an  assignment  of  the 
interest  of  A.  in  the  notes  to  the  extent  of  $90. 
After  the  order  waa  given,  and  while  plaintiff 
had  in  hand  mone^  collected  on  the  notes,  A. 
directed  the  plaintiff  not  to  pay  the  order  for 
reasons  specified.     Plaintiff  prayed  that  A.  and 

B.  be  required  to  interplead  and  for  injunc- 
tion. Held^  a  partial  assignment  of  one^s  in- 
terest in  a  promissory  note  is  not  binding  on 
the  maker  or  the  note,  unless  accepted  by  the 
latter,  who  may  ignore  such  assignment  and 
pay  the  assignor,  where  there  is  no  suit  in 
equity  to  which  all  persons  interested  are  par- 
ties. 7  Cyc.  812 ;  4  Am.  &  E^ng.  Bnc;  of  Law, 
278  (a).  Nor  is  a  partial  assignment  of  one's 
interest  in  a  fund  in  the  hands  of  another 
binding  on  the  latter,  unless  accepted  by  him, 
who  may  deal  with  the  assignor  as  if  no  sach 


•For  other  coses  see  aame  topic  and  secUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  8«ries  ft  Rep'r  Indi 


OaO 


PHIIililPS  y.  STATE 


429 


assignment  had  been  made,  In  the  absence  of 
the  institution  of  a  suit  of  the  character  above 
indicated.  2  Am.  &  B3ng.  Bnc.  of  Law,  1069; 
8  Page  on  CJontracta,  (  1265;  Rivers  v.  Wright, 
117  Ga.  81,  43  S.  B).  499 ;  Southern  Printing 
Co.  V.  Potter,  72  S.  B.  427,  decided  September 
26,  1911. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  M  55-60;  Dec.  Dig.  S  30;*  BiUs 
and  Notes,  Dec  Dig.  §  310.*] 

2.  assionuentb  (i  126*)— riobt8  of  pasties 

—Action  to  Enfobcb. 

The  plaintiff  had  a  complete  defense  to  the 
suit  pendmg  against  him,  brought  by  the  payee 
of  the  order  on  the  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Assignments, 
Dec.  Dig.  S  126.»] 

8.  Injunction  (f  26*)— Intebpueadxb  ({  12*) 
Right  of  Action— Ezistencs  of  Contbo- 

TERST. 

The  above  principles  of  law  are  well  set- 
tledi  and  the  allegations  of  the  petition  to  re- 
quire A.  and  B.  to  interplead  did  not  entitle 
plaintiff  in  such  petition  to  an  injunction  or  an 
order  for  interpleader. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  24-61;  Dec.  Dig.  §  26;*  Inter- 
pleader, Dec.  Dig.  S  12.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  between  Mrs.  M.  V.  Shearer  and 
F.  H.  Shearer.  From  the  judgment,  both 
parties  bring  error.  Judgment  on  main  bill 
of  exceptions  reversed,  and  judgment  on 
cross  bill  of  exceptions  affirmed. 

Thomas  &  King,  for  plaintiff  In  error.  A. 
L.  Richards  and  Etheridge  &  Etheridge,  for 
defendant  In  error. 

HOLDEN,  J.  Judgment  on  main  bill  of 
exceptions  reversed.  Judgment  on  cross  bill 
of  exceptions  affirmed.  All  the  Justices  coo- 
car,  except  BBCK,  J.,  absent 


(9  Oa.  App.  867) 

PHILLIPS  V.  STATE.     (No.  8,4»5.) 
<Gourt  of  Appeals  of  Georgia.    Oct  23,  1911.) 

(ByUabuM  by  the  Court.) 

Intoxicating  Liquors  ((  236*)— Cbiminal 
Law  (S  1172*)  —  Illegal  Possbssion  — In- 
structions. 

Tlie  evidence  authorized  the  verdict  of 
guilty.  While  the  charge  of  the  judge,  to  the 
effect  that  if  the  defendant  rented  a  portion  of 
the  store  to  another  person,  and  knew  that 
whisky  was  being  kept  there,  he  would  be 
guilty,  is  not  abstractly  a  correct  statement  of 
the  law,  the  undisputed  testimony  so  incontro- 
vertibiy  supports  the  inference  of  the  defend- 
ant's guilt  that  the  error  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  $§  300-322;  Dec.  Dig.  § 
236;*  Criminal  Law,  Cent  Dig.  §§  3154-^3163; 
Dec.  Dig.  §  1172.*] 

Error  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

John  W.  Phillips  was  convicted  of  violat- 
ing the  prohibitory  law,  and  brings  error. 
Affirmed. 

Phillips  was  convicted  of  a  violation  of 
the  state  prohibition  law  in  keeping  on  hand 


at  his  place  of  bnainess  Uqnor.  l%e  evi- 
dence for  the  state  shows  that  the  police  offi- 
cers entered  Phillips*  store  at  63  South  Broad 
street  one  afternoon  with  a  search  warrant 
and  found  in  the  rear  of  the  store  one  full 
barrel  and  one  half  barrel  of  quart  bottles  of 
whisky,  and  also  a  portion  of  a  barrel  of 
pint  bottles  of  whisky.  There  were  also 
about  two  barrels  of  empty  bottles  of  the 
same  kind  Just  outside  the  store,  and  on  the 
window  sill  some  onpty  whisky  glasses  and 
some  spoons.  The  defense  relied  on  was 
that  the  particular  portion  of  the  store  in 
which  the  whisky  was  found  had  been  sublet 
by  Phillips  to  one  J.  H.  Payne,  who  conduct- 
ed a  fish  and  oyster  business  therein,  l^e 
portion  thus  sublet  to  Payne  was  a  space 
about  12  by  14  feet  in  area,  being  from  the 
rear  of  the  store  up  to  the  fifth  post  At 
this  point  there  was  a  sign  reading  "Office 
J.  H.  Payne,  Fish  &  Oyster  Dealer."  This 
sign  was  written  on  a  piece  of  pasteboard 
from  the  top  of  a  whisky  barrel.  The  uncon- 
tradicted testimony  is  to  the  effect  that  the 
sole  stock  of  merchandise  carried  by  Payne 
consisted  of  the  barrels  containing  whisky 
referred  to  above,  there  being  no  fish  or 
oysters  in  the  store.  There  was  no  parti- 
tion. There  is  evidence  of  a  sale  of  whisky 
by  Payne  at  his  house,  but  no  evidence  of  a 
sale  at  the  store  by  either  Payne  or  Phillips. 
There  was  an  entry  on  Phillips'  cash  book 
denominated  as  $10  rent  from  Payne.  The 
judge  charged  the  jury  that  if  they  believed 
from  the  evidence  that  the  whisky  was  kept 
with  knowledge  of  Phillips,  In  the  portion  of 
the  store  rented  to  Payne,  Phillips  would  be 
guilty. 

Hewlett  &  Dennis  and  Malvern  Hill,  for 
plaintiff  in  error.  H.  M.  Dorsey,  Sol.  Gen., 
and  Lowry  Arnold,  Sol.,  for  the  State. 

RUSSELL,  J.  We  think  that  the  evidence 
was  sufficient  to  authorize  the  Jury  to  con- 
vict, and  the  judge's  charge  referred  to  in 
the  statement  of  facts  was  not  prejudicial  to 
tbe  defendant,  even  though  not  correct  as  an 
abstract  proposition  of  law.  In  view  of  the 
issues  made  by  the  evidence  and  the  admis- 
sions of  the  defendant,  we  think  that  the 
renting  of  a  portion  of  the  store  under  the 
circumstances  we  have  stated,  and  with 
knowledge  that  whisky  was  being  kept  there, 
would  make  Phillips  particeps  criminis.  The 
landlord  must  hide  his  knowledge  behind 
something  more  substantial  than  a  sign 
made  from  a  piece  of  pasteboard  taken  from 
the  top  of  a  whisky  barrel,  advertising  the 
sale  of  fish  and  oysters  consisting  of  quart 
and  pint  bottles  of  whisky.  A  landlord  can- 
not, under  the  circiuustances  shown  in  this 
case,  say  that  he  did  not  aid  and  abet  the 
crime  which  he  knew  was  being  committed 
by  his  tenant  under  his  very  nose. 

Judgment  affirmed. 
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POWELL,  J.  (specially'  concurring).  My 
Associates  vote  for  an  affirmance  on  tbe 
ground  that,  while  there  was  error,  it  was 
harmless.  I  yote  for  the  same  judgment  on 
the  ground  that  there  was  no  error.  The 
question  is  as  to  how  far  the  proprietor  of  a 
i>lace  of  business  absolves  himself  from  re- 
:>ponBibility  as  to  the  keeping  of  intoxicating 
liquors  in  the  room  where  the  business  is 
carried  on  by  letting  a  definite  portion  of 
the  space  to  another.  We  all  agree  that  If 
the  leasing  of  the  space  was  a  mere  subter- 
fuge, or  was  consummated  with  knowledge 
that  the  space  would  be  used  for  the  keeping 
of  liquors,  the  lessor  and  the  lessee  would 
both  be  guilty  of  violating  the  law.  I  go 
further.  In  my  opinion,  if  one  having  pos- 
session and  control  of  a  room,  and  occupy- 
ing it  as  his  place  of  business,  lets  space 
therein  to  another  (no  matter  how  free  from 
any  subterfuge  or  Illegal  intention  the  let- 
ting of  the  space  may  be  at  the  time  it  is 
made),  and  thereafter  the  lessee  of  the  space 
puts  liquor  therein,  and  the  proprietor  of  the 
business  knows  of  it  and  allows  it,  he  is 
guilty  of  violating  the  statute.  My  Associates 
think  that,  if  the  lease  of  the  space  is  made 
in  good  faith,  the  landlord  who  operates  the 
business  so  far  loses  control  of  the  space  as 
to  exempt  him  from  criminal  responsibility 
for  such  uses  as  the  lessee  may  make  of  it 

Penal  Code  1910,  (  426  (the  general  pro- 
hibition law),  among  other  things,  makes  it 
unlawful  for  any  and  all  persons  to  '*keep 
on  hand  at  their  place  of  business"  any  in- 
toxicating liquors.  This  has  been  given  a 
settled  construction  to  the  effect  that  the 
proprietor  of  the  business  must  not  only 
personally  refrain  from  keeping  liquors  in 
the  place  of  business,  but  he  must  not.  know- 
ingly allow  others  to  keep  them  there.  We 
all  agree  to  this  as  a  general  proposition. 
Now  put  this  case:  A.  has  a  room  in  which 
he  conducts  a  business.  His  goods  and 
wares  do  not  fill  the  whole  room.  In  the 
rear  is  a  space,  say  20  by  25  feet  in  size. 
He  stores  liquors  back  there.  We  all  agree 
that  he  violates  the  law.  Now,  say  that, 
instead  of  personally  storing  the  liquors  in 
this  unused  space, .  he  permits  a  friend  to 
store  them  there,  without  actually  leasing  to 
him  the  space.  We  all  agree  that  he  violates 
the  law.  Again,  say  that,  instead  of  permit- 
ting this  friend  to  put  the  liquors  there,  he 
leases  the  space  to  this  friend,  and  the  lat- 
ter uses  his  leased  space  to  store  liquors. 
We  find  all  the  physical  conditions  the  same 
as  in  the  previously  stated  propositions  (the 
one  room  with  a  business  conducted  therein, 
and  with  the  space  in  it,  so  far  as  not  used 
for  that  business,  used  for  the  storage  of 
liquors — ^manifestly  one  of  those  physical  sit- 
uations which  the  statute  was  designed  to 
prevent),  and  yet  my  Associates  seem  to  hold 
that  unless  these  conditions  come  about 
through  a  lease  made  as  a  sham,  or  made 
for  the  purpose  of  allowing  this  condition  to 
come  about,  no  law  is  violated.    The  lease, 


a  mere  private  contract  between  the  par- 
ties, has  converted  a  physical  situation  nor- 
mally abhorrent  to  a  public  criminal .  stat- 
ute into  one  of  innoceicy.  The  lessee  (the 
storer  of  the  liquors)  cannot  be  indicted, 
for  the  mere  storing  of  liquors  is  not  a  busi- 
ness^ and  his  keeping  is  not  a  keeping  on 
hand  at  his  place  of  business.  The  lessor 
cannot  be  indicted,  because  by  leasing  the 
space  he  has  lost  control  over  it,  and  hence 
is  not  responsible  for  the  keeping  of  the  liq- 
uors at  his  place  of  business.  Now,  I  da 
not  believe  that  it  is  this  easy  to  avoid  a 
criminal  statute.  In  my  opinion  he  is  just 
as  guilty  in  the  last  case  aa  in  the  first,, 
if  he  knowingly  permits  the  lessee  of  the 
space  to  keep  intoxicating  liquors  in  it  The 
position  of  my  Associates  is,  in  effect,  that 
the  making  of  the  lease  affects  the  situation 
and  changes  the  operation  of  the  law.  My 
position  is  that  the  situation  affects  the 
lease,  and  the  law  changes  its  operation. 

I  realize  that  the  owner  of  ithe  business 
must  have  the  power  to  prevent  the  keeping 
of  the  liquors  in  the  leased  space,  before  he 
can  rightfully  be  held  criminally  accountable 
for  their  being  kept  there.  If  the  leasing 
of  the  space  gives  to  the  lessee  such  exclu- 
sive control  over  it  that,  if  the  lessor  should 
enter  upon  it  and  put  the  liquors  out,  he 
would  be  guilty  of  a  trespass,  either  civil 
or  crUninal,  then  the  law  will  not  hold  the 
owner  of  the  business  (the  lessor)  criminally 
responsible  because  the  lessee,  thus  holding 
the  exclusive  control,  keeps  the  liquors 
there.  But  does  the  making  of  the  lease 
give  the  lessee  any  such  exclusive  control 
as  to  bring  about  any  such  result?  Can  a 
lease  be  made  which  will  have  this  effect? 
I  say.  No.  The  law  will  not  let  the  owner 
of  a  room  in  which  he  himself  conducts  a 
business  make  such  a  contract  as  to  spaoe  in 
that  room  as  that  the  lessee  of  the  space 
may  use  it  in  such  a  way  as  to  bring  about 
a  condition  which  la  directly  repugnant  to 
the  legislative  object  and  policy,  as  express- 
ed in  a  public  statute.  Even  if  the  minds 
of  the  parties  are  free  from  any  thought  or 
contemplation  of  such  a  condition  at  the 
time  the  contract  is  made,  so  that  the  con- 
tract as  made  Is  silent  on  this  subject,  the 
mind  of  the  law,  so  to  speak,  is  still  upon  it, 
and  writes  into  the  contract  an  implied  ex- 
ception; the  exception  being  that  this  space 
in  this  room  which  is  used  as  a  place  of 
business  must  not  be  used  for  the  keep- 
ing of  liquors  or  for  the  bringing  about  of 
any  other  situation  repugnant  to  the  policy 
of  the  law.  So  that  when  space  in  a  busi- 
ness room  is  thus  let  out  the  conditions  are 
these:  If  the  parties  expressly  contract  that 
it  may  be  used  for  the  storage  of  llqnors, 
the  contract  is  .void,  and  the  proprietor  of 
the  premises  is  guilty  of  violating  the  law 
(the  proposition  as  to  which  we  are  all 
agreed).  If  the  parties  expressly  contract 
that  it  shall  not  be  used  for  the  storage  of 
liquors,  and  the  lessee  nevertheless  so  useb- 
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It,  the  lessor,  as  a  matter  of  course,  may  re- 
move the'liqnors  without  any  trespass;  and 
if  they  are»  under  these  circumstances,  kept 
there  with  the  lessor's  knowledge,  they  are 
kept  there  by  his  acquiescence  and  Implied 
consent  Hence  he  violates  the  law.  If  the 
contract  is  silent  on  the  subject,  the  law 
writes  in  the  exception  against  the  keeping 
of  the  liquors  in  the  room  where  the  busi- 
ness is  conducted,  and  the  lessor  would  be 
equally  exempt  from  an  Imputation  of  tres- 
pass in  removing  the  liquors,  and  conse- 
quently equally  guilty  of  violating  the  law 
If  he  acquiesces  in  their  remaining  there. 

There  is  nothing  novel  in  the  proposition 
that  the  law  will  not  permit  the  proprietor 
of  a  business  so  to  let  out  space  in  his  room 
as  that  he  cannot  still  exercise  such  general 
control  over  the  premises  as  Is  necessary  to 
the  full  observance  of  all  police  regulations 
that  attend  upon  the  conduct  of  that  busi- 
ness. For  example,  under  the  statute 
against  keeping  open  a  tippling  house  on  the 
Sabbath,  if  the  proprietor  of  a  barroom 
should  let  space  In  his  room  to  a  druggist 
(who  could  lawfully  open  up  and  sell  on 
Sunday),  he  could  not,  when  the  doors  were 
found  open  on  the  Sabbath,  excuse  himself 
from  liability  by  saying  that  they  were  open- 
ed in  order  to  allow  the  druggist  access.  It 
is  common  to  speak  of  the  transaction  by 
which  the  owner  of  a  room,  in  which  he  con- 
ducts a  business,  contracts  to  allow  another 
to  occupy  space  therein  for  some  purpose  as 
a  lease,  or  as  a  contract  of  tenancy.  For 
many  purposes  it  Is  so,  but  not  for  all  pur- 
poses. It  is  merely  a  concession  in  the  na- 
ture of  a  tenancy,  and  is  subject  to  limita- 
tions and  implications  which  do  not  attend 
an  ordinary  tenancy.  Such  arrangements  are 
not  so  common  in  this  state  as  they  are  in 
some  other  parts  of  the  country,  where  the 
courts  have  been  more  often  called  upon  to 
define  the  status  of  the  parties.  See  Un- 
derbill on  Landlord  and  Tenant,  §§  IdS,  108. 
The  concessioner  takes  space  in  a  room  or 
building  already  devoted  to  business  pur- 
poses, and  from  this  circumstance  the  law 
readily  Implies  limitations  upon  his  occupan- 
cy, not  to  be  implied  in  cases  of  ordinary  ten- 
ancy. I  think  that  my  Associates  fall  to 
see  the  importance  of  distinguishing  between 
the  case  of  one  who  lets  out  an  entire  room 
or  building,  and  one  who  lets  out  a  mere  con- 
cession of  space  in  a  room  already  devoted  to 
a  business.  One  who  lets  out  a  building  or 
room  with  knowledge,  that  It  is  to  be  used 
for  the  purpose  of  violating  the  law  does,  as 
my  Associates  hold,  become  an  accomplice  of 
him  who  uses  It  for  his  unlawful  practices; 
and  in  such  cases  knowledge  (or  such  conni- 
vance as  to  be  an  equivalent  of  knowledge) 
is  an  Ingredient  of  the  landlord's  offense. 

This  rule  has  often  been  applied  to  statutes 
against  maintaining  places  for  the  sale  of  in- 


toxicating liquors,  in  other  states  as  well  as 
our  own.  See,  for  example,  Ck>mmonwealtb 
T.  Hayes,  167  Mass.  176,  45  N.  B.  82;  also 
Commonwealth  v.  Churchill,  136  Mass.  148 
(noticing  in  this  case,  however,  that  the  con- 
clusion reached  as  to  the  manner  in  which 
the  proprietor  of  the  building  should  be  in- 
dicted does  not  hold  in  this  state,  when  all 
standing  in  any  accessorial  relation  to  a 
statutory  misdemeanor  may  be  indicted  as 
principals).  See,  also,  State  v.  Denton,  154 
N.  C.  641,  70  S.  £1  839,  holding  that  where 
the  defendant  knowingly  permitted  another 
to  sell  liquor  in  his  (the  defendant's)  house, 
even  though  on  only  a  single  occasion,  the 
defendant  could  be  convicted  as  if  he  him- 
self had  sold  the  liquor,  because  one  who 
permits  liquor  to  be  sold  in  his  house,  hav- 
ing the  power  to  prevent  it  if  he  would,  Is  an 
alder  and  abetter  of  the  seller.  But  these 
cases,  sound  as  they  are,  do  not.  In  my  judg- 
ment, state  the  full  rule  as  applied  to  cases 
such  as  the  one  now  before  us.  In  my  opin- 
ion, no  lease  or  concession  of  space  In  a  room 
used  as  a  place  of  business  can  he  made  In 
such  a  way  as  that  the  concessioner  can 
keep  liquors  in  the  spa^e  granted,  with 
the  knowledge  of  the  proprietor,  without  ren- 
dering the  latter  subject  to  the  penalties  of 
the  law  which  forbids  a  person  from  keep- 
ing liquors  on  hand  at  his  pl&ce  of  business 


(9  Oft.  App.  8S7) 

PHILLIPS  v.  CITY  OF  ATLANTA. 

(No.  3,494.) 

(Court  of  Appeals  of  Georgia.    Oct.  23,  1911 J 

(Syllahif  by  the  .Oourt.) 

Illegallt  Keeping  Whisky. 

The  evidence  was  sufficient  to  authorize  the 
inference  that  the  whisicy  was  kept  for  the  par- 
pose  of  illegal  sale. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

John  W.  PhUllps  was  convicted  of  keeping 
whisky  for  illegal  purposes,  and  brings  er- 
ror.   Affirmed. 

Hewlett  &  Dennis  and  Malvern  Hill,  for 
plaintiff  in  error.  J.  Ia  Mayson  and  W.  D. 
Ellis,  Jr.,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(9  Ga.  App.  878) 

DUNCAN  v.  STATE.     (N©.  8.652.) 
(Court  of  Appeals  of  Georgia.    Oct.  23,  1911.) 

(8vUahu9  by  the  Oourt.) 

1.  CanfiNAL  Law  (i|  763,  764*)— Insteuo- 
TiONs— Invasion  of  Pbovinck  of  Jury. 
On  the  trial  of  an  indictment  for  assault 
with  intent  to  murder,  the  Judge,  referring  to 
the  statutory  offense  of  shooting  at  anouier, 
used  the  following  language:  **If  you  find  sudi 
a  verdict,  the  form  of  that  verdict  should  be, 
'We,  the  jury,  find  the  defendant  guiltv  of  the 
offense  of  shooting  at  another  not  in  his  own 
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defense/  or  under  other  circumstances  of  jus- 
tification according  to  the  principles  of  the 
Code.  If  yott  find  him  guilty  of  that  offense, 
and  desire  to  return  such  a  verdict,  and  are  at 
a  loss  to  recall  the  language  which  the  court 
has  given  you  which  is  proper  to  clothe  the 
verdict  with,  you  may,  instead  of  a  portion  of 
that  language,  use  the  words,  *We,  the  jury, 
find  the  defendant  guilty  of  unlawfully  shoot- 
ing at  another,  or  of  shooting  at  another  unlaw- 
fully,' and  that  would  be  a  verdict  which  would 
stand  in  law."  The  last  paragraph  of  this 
charge  is  objected  to  on  the  ground  that  it  was 
an  intimation  by  the  court  that  sufficient  Evi- 
dence had  been  produced  to  warrant  a  verdict 
for  the  offense  of  shooting  at  another.  Held, 
that  the  excerpt  is  not  justly  subject  to  the  ob- 
jection urged  against  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (§  1731-1748;  Dec.  Dig.  §§ 
763,  764.»] 


2.  CbiminaIi    liAW    (I    939*)— New    TaiAii— 

Newly  Discovebed  Evidence. 

There  was  no  abuse  of  discretion  in  refus- 
ing to  grant  a  new  trial  on  the  ground  of  alleg- 
ed newly  discovered  evidence,  since  the  afiSdavit 
of  the  witness  relied  upon  to  give  such  evidence 
clearly  shows  that  it  was  not  in  fact  newly 
discovered,  but  could  have  been  procured  on  the 
first  trial  by  the  exercise  of  ordinary  diligence. 
Besides,  it  was  merely  cumulative. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {$  2318-2323;  Dec.  Dig.  S 
»39.*] 

3.    SUFFIdENCT    OF    E>VIDENCB— NO    E)BB0R. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict 

Error  from  Superior  Court,  Madison  Coun- 
ty; D.  D.  Meadow,  Judge. 

Afia  Duncan  was  convicted  of  crime,  and 
he  brings  error.     Affirmed. 

Adams  &  Brown  and  J.  R  Gordon,  for 
plaintiff  In  error.  Thos.  J.  Brown,  Sol.  Gen., 
for  the  State. 

HILU  C  J.    Judgment  affirmed. 


(9  Oa.  App.  876) 

GREENWOOD   t.   STATBl     (No.  3,665.) 
(Court  of  Appeals  of  Georgia.     Oct  23,  1911.) 

(Svllalu9  by  the  Court.) 

1.  Assault  and  Battery  (§  67*)— Criminal 
Prosecution— Instruction. 

It  is  not  error  for  the  court  to  instruct  the 
jury,  as  to  the  statutory  ofFense  of  shooting  at 
another,  not  in  self-defense  or  under  other  cir- 
cumstances of  justification,  that  the  state  need 
not  show  either  malice  or  an  intent  to  kill. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec.  Dig.  §  57.*] 

2.  Criminal  Law  (|  822*)— Trial— Instruc- 
tion—Construction  AS  A  Whole. 

The  other  charge  complained  of  was  not 
erroneous. 

[Ed.  Note.-rFor  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1990,  1991,  1994,  1995; 
Dec.  Dig.  §  822.*] 

ISrror  from  Superior  Court,  Chatham  Coun- 
ty;   W.  G.  Charlton,  Judge. 


Albert  Greenwood  was  convicted  of  the 
Statutory  offense  of  shooting  at  another,  and 
brings  error.    Affirmed. 

Robt  L.  Chiding,  for  plaintiff  in  error. 
Anton  P.  Wright  and  Walter  C.  Hartridge» 
Sol.  Gen.,  for  the  State. 

POWELL,  J.  [1]  1.  The  instruction  dealt 
with  in  the  first  paragraph  of  the  syllabus 
is  as  follows:  '*ln  considering  the  offense 
of  shooting  at  another,  it  is  not  necessary 
to  show -either  malice  or  the  specific  intent 
to  kill.  It  would  make  no  difference,  if  the 
defendant  shot  at  the  prosecutor,  not  in  his 
own  defense  or  under  circumstances  of  jus- 
tification, according  to  the  principles  of  the 
Code,  with  what  intent  he  shot  Mm — wheth- 
er to  kill  him  or  not;  and  it  would  make  no 
difference  whether  he  had  malice  or  not" 

[2]  2.  The  other  assignments  of  error  com- 
plained  of  are  excerpts  from  the  following 
instruction,  which,  however,  should  be  con- 
sidered as  a  whole  for  a  proper  understand- 
ing of  it:  "If  the  assault  made  upon  him,  if 
you  find  one  was  made,  did  not  amount  to 
a  felony,  but  was  an  assault  less  than  a 
felony,  such  as  an  assault  and  battery,  then 
he  would  not  have  the  right  to  shoot  at 
another,  either  as  a  defense  for  the  offense 
of  assault  with  intent  to  murder,  if  yon 
find  that  element  is  in  it,  or  as  a  defense 
for  the  offense  of  shooting  at  another  not 
in  his  own  defense.  If  an  assault  was  made 
upon  him,  although  it  was  a  bare  assault, 
and  did  not  amount  to  a  felony,  it  would 
reduce  the  offense,  if  one  has  been  commit- 
ted by  the  defendant,  from  assault  with  in- 
tent to  murder  to  shooting  at  another;  but 
it  lYould  not  Justify  blm  in  using  a  deadly 
weapon — shooting  a  pistol.  ♦  •  ♦  If  you 
find  that  he  shot  after  an  assault  had  been 
made  upon  him,  and  that  assault  amounted 
to  a  felony,  then  he  would  have  the  right 
to  shoot,  and  he  would  be  guilty  of  nothing. 
If  you  find  that  the  assault  made  upon  him 
was  less  than  a  felony — assault  and  battery 
— then  that  would  reduce  the  offense,  if 
he  is  otherwise  guilty  of  one,  from  assault 
with  intent  to  murder  to  shooting  at  anoth- 
er; but  it  would  not  justify  shooting  at  an- 
other if  it  was  a  bare  assault  If  yon  find* 
however,  that  the  assault  made  upon  him 
amounted  to  a  felony,  or  that  the  surround- 
ings were  such  as  to  create  apprehension 
in  his  mind,  as  a  reasonably  courageous 
man,  and  not  of  a  coward,  that  his  life  was 
In  danger,  or  that  a  felony  was  about  to  be 
committed  upon  him,  then  he  would  not  be 
guilty  either  of  assault  with  intent  to  mur- 
der or  of  shooting  at  another  not  in  his 
own  defense.'* 

Judgment  affirmed. 


^For  otliar 
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(9  Oa.  App.  874) 

LOVD  T.  ICTATIl     (No.  3,661.) 

(Court  of  Appeals  of  Geoigia.    Oct  23,  1911.) 

(SyttahuB  by  the  Court.) 

1.  SumciENQY  OF  Evidence. 

The  evidence  is  sufficient  to  authorise  the 
Terdict. 

2.  CJftiMiNAL  Law  (|  824«)--Tbiai>-In8Tbuc- 

nONS-^ClBCUMSTANTIAL   E>VIDEN(S. 

The  conviction  does  not  rest  so  exclusively 
on  circumstantial  evidence  as  to  have  required 
the  judge,  in  the  absence  of  request,  to  charge 
the  jury  the  rule  that,  "to  warrant  a  convic- 
tion on  circumstantial  evidence,  the  proven 
facts  must  not  only  be  consistent  with  the 
hypothesis  of  guilt,  but  must  exclude  every  oth- 
er reasonable  hypothesis  save  that  of  the  guilt 
of  the  accused." 

[Bd.    Note.— For   other    cases,    see    Criminal 
.  Law,  Ont  Dig.  §  1999 ;    Dec.  Dig.  §  824.*] 

Error  from  City  Court  of  Miller  Coun- 
ty;   C.  C.  Bush,  Judge. 

John  Love  was  convicted  of  larceny,  and 
brings  error.     Affirmed. 

W.  I.  Geer,  for  plaintiff  In  error.  P.  D. 
Rich,  Sol.,  for  the  State. 

POWELL,  J.  [2]  As  to  the  point  dealt 
with  in  the  second  paragraph  of  the  i^lla- 
bus:  The  charge  against  the  accused  is  sim- 
ple larceny.  The  prosecutor,  a  physician, 
laid  his  watch  down  on  the  bed  of  a  patient 
whom  the  accused  was  nursing,  and  the  ac- 
cused saw  it  The  prosecutor  swore  he  left 
the  watch  there.  The  accused  said  that  he 
found  the  watch  lying  near  a  woodpile  near 
where  the  prosecutor's  automobile  was  stand- 
ing, and  found  it  soon  after  the  prosecutor 
left  The  accused  took  the  watch  and  trad- 
ed it  off.  That  the  watch  of  the  prosecu- 
tor was  lost  from  his  possession,  that  the 
accused  found  it  and  took  it  and  appropri- 
ated it  to  his  own  use,  knowing  that  it  was 
somebody  else's  property,  and  probably 
knowing  that  it  was  the  prosecutor's,  are 
salient  facts  proved  by  direct  and  uncontro- 
verted  testimony.  The  only  feature  of  the 
rase  left  to  inference  was  whether  there 
was  an  Intent  to  steal.  Intent,  in  practical- 
ly all  cases,  must  be  shown  by  the  infer- 
ence arising  from  the  facts  shown.  We  do 
not  think  that,  from  a  practioaj  standpoint, 
It  is  correct  to  say  that  it  Is  "a  conviction 
on  circumstantial  evidence,*'  where  all  the 
salient  facts  of  the  case  (including  the  facts 
on  which  the  inference  itself  rests)  are  di- 
rectly proved,  and  only  the  intent  with 
which  proved  acts  were  committed  is  a  mat- 
ter of  inference.  If  so,  it  Would  be  proper  to 
speak  of  a  conviction  for  homicide  as  being 
"a  conviction  on  circumstantial  evidence," 
where  eyewitnesses  see  the  killing,  but  the 
jury  must  infer  the  malice  or  heat  of  pas- 
sion, as  the  case  may  be,  from  circum- 
stances surrounding  the  transaction. 

Judgment  affirmed. 


(9  Oa.  App.  868) 
BERRY  v.  STATE.     (No.  8,e2a) 
(Court  of  Appeals  of  Georgia.    Oct  23,  1911.) 

(Byllahw  hy  the  Cowrt.) 

1.  Ckiminal   Law    (§   868*)— Evidbnob— Res 
Gestjg. 

The  fact  that  the  declarant  is  a  girl  of 
tender  years  may  be  taken  into  consideration 
in  determining  whether,  under  the  res  gestae 
rule,  her  declarations  are  so  free  from  the  sus- 
picion of  device  or  afterthought  as  to  be  ad* 
missible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  806;    Dec.  Dig.  {  368.*] 

2,  Witnesses  (8  45*)— Coicpetenot— Age. 

The  competency  of  the  witness  whose  tes- 
timony was  objected  to  was  sufficiently  evi- 
dent The  evidence  amply  warranted  the  ver- 
dict, and  none  of  the  grounds  of  the  motion  for 
a  new  trial  present  any  reason  authorizing  a 
reversal  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  105,  106 ;   Dec  Dig.  (  45.*] 

Error  from  Superior  Ck)urt,  Madison  Coun- 
ty; D.  W.  Meadow,  Judge. 

Henry  Berry  was  convicted  of  inyoluntary 
manslaughter  in  the  commission  of  an  un- 
lawful act  and  brings  error.    Affirmed. 

Berry  was  convicted  of  iuToluntary  man- 
slaughter in  the  commission  of  an  unlawful 
act  He  admitted  that  he  shot  and  killed 
the  deceased,  Velma  Eberhart,  a  child  not 
quite  3  years  old,  but  contended  it  was  an 
accident  The  only  eyewitness  to  the  shoot- 
ing was  Lillian  Lee,  a  girl  12  years  old,  who 
testified  for  the  state.  According  to  her  tes- 
timony the  defendant  came  into  the  room 
where  she  and  the  deceased  and  another 
baby  were.  The  deceased  was  standing  by 
the  fireplace.  The  defendant  said  to  her, 
"Come  here,  Vel."  The  child  replied,  "I  am 
not  going  to  do  It"  The  defendant  had  a 
breech-loading  gun  in  his  band,  which  he 
had  Just  gotten  from  behind  the  bed,  and 
was  standing  in  the'  doorway.  When  the 
child  refused  to  come  to  him,  he  placed  a 
shell  in  the  gun,  said,  "Old  lady  is  going  to. 
lay  her  body  cold,"  took  deliberate  aim,  and 
emptied  the  entire  load  of  shot  in  the  child's 
head.  In  his  statement  the  defendant  claim- 
ed that  he  did  not  know  the  gun  was  loaded; 
that  after  he  picked  up  the  gun,  and  wbUe 
he  was  looking  at  it  the  hammer  slipped  out 
of  his  hand,  and  the  child  was  accidentally 
killed. 

John  E.  Gordon  and  J.  F.  L.  Bond,  for 
plaintiff  in  error.  Thos.  J.  Brown,  Sol.  Qea., 
for  the  State. 

RUSSELL,  J.  [11  1.  At  the  time  of  the 
fatality,  the  deceased  child's  grandfather 
was  on  the  front  porch,  and  on  hearing  the 
gunshot  ran  into  the  house.  He  was  allowed, 
over  objection  o^  the  defendant's  counsel,  to 
relate  the  entire  conversatioii,  both  as  to 
what  was  said  by  the  defendant  and  what 
was  said  by  Lillian  Lee,  the  only  oth^  eye- 
witness.    It  is  contended  that  the  sayings 
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of  I/lUian  Lee  were  inadmissible,  because 
hearsay.  We  think  the  conversation  was  ad- 
missible as  a  part  of  the  res  gestae.  Dec- 
larations of  third  persons  or  bystanders, 
when  so  connected  with  the  main  fact  as  to 
be  free  from  the  suspicion  of  device  or  after- 
thought, are  admitted  under  this  rule.  The 
age  of  the  declarant  is  a  circumstance  enti- 
tled to  some  consideration  in  determining 
whether  sufficient  time  has  elapsed  for  the 
return  of  deliberate  reason,  so  as  to  change 
the  nature  of  the  declarations  from  verbal 
acts,  to  inadmissible  hearsay.  When  the 
grandfather  ran  into  the  room  he  asked  Lil- 
lian Lee  what  was  the  matte]:.  She  replied, 
"Henry  Berry  has  shot  Velma."  She  then 
detailed  the  tragedy  to  her  grandfather  iden- 
tically as  she  did  on  the  witness  stand  the 
day  of  the  trial.  That  Berry  did  shoot  Vel- 
ma  is  undisputed.  The  only'  dispute  is  as 
to  the  manner  in  which  the  shooting  took 
place.  A  child  so  youiig,  in  the  presence  of 
such  a  tragedy,  with  the  excitement  which 
such  an  occurrence  would  naturally  produce 
on  her  mind,  could  not  do  any  after-thinking 
in  such  a  brief  period  of  time.  Her  declara- 
tions were  spontaneous  and  almost  involun- 
tary acts,  just  as  much  so  as  would  be  an 
exclamation  of  pain  If  her  hand  had  come  in 
contact  with  a  red-hot  iron.  This  being  so, 
the  fundamental  requirement  of  the  res  ges- 
tse  rule  was  complied  with.  Mitchum  v. 
State,  11  Ga.  615;  Flanegan  v.  State»  64  Ga. 
62. 

[2]  2.  The  competency  of  the  witness  Lil- 
lian Lee  was  challenged  by  the  defendant  on 
the  ground  that  she  did  not  have  sufficient 
intelligence  to  appreciate  the  sanctity  of  an 
oath  and  did  not  know  right  from  wrong. 
It  appears  that  she  was  12  years  old.  She 
testified  that  she  knew  right  from  wrong, 
that  she  knew  she  ought  to  do  right,  and 
that  it  was  wrong  to  tell  a  lie  and  right  to 
tell  the  truth.  On  being  asked  where  she 
would  go  after  death  if  she  failed  to  do  right, 
she  said  she  did  not  know;  and  stress  Is 
laid  on  this.  We  are  fully  convinced  that  the 
answer  of  the  child  does  not  make  her  in- 
competent as  a  witness.  She  could  hardly 
be  expected  to  give  a  categorical  answer  to 
a  question  which  has  been  from  time  immem- 
orial, and  which  still  is,  puzzling  some  of 
the  wisest  men  of  all  times.  Children  some- 
times display  great  wisdom  both  in  answer- 
ing and  in  asking  questions.  The  writer  of 
this  opinion  recently  read  of  one  of  the  great- 
est preachers  of  the  present  age  relating  a 
conversation  wliidi  was  alleged  to  h&ve  tak- 
en place  between  him  and  a  little  girl  of  the 
same  age  as  this  witness.  The  child  said  to 
him,  ••Does  God  want  everybody  to  do  right?" 
and  on  receiving  an  affirmative  reply  from 
the  preadier  she  continued,  "Does  the  devil 
want  everybody  to  do  wrong?'  To  this 
question  also  the  preacher  replied  In  the  af- 
firmative.   The  child  then  said,  "Can  God 


do  anything  he  wants  to  do?**  The'  preacher 
was  a  firm  believer  in  the  omnipotence  of 
the  Almighty,  and  was  therefore  forced  to 
answer  again  In  the  affirmative.  Whereupon 
the  child  continued  the  catechism  by  asking, 
'Then  why  doesfi't  God  destroy  the  devil  r* 
The  preacher  answered  the  question  some- 
what evasively  by  telling  the  child  to  "run 
along  now  and  play."  There  are  some  things 
which  must  be  accepted  on  faith,  and  about 
which  all  of  us  do  not  yet  know.  The  wit- 
ness was  not  asked  as  to  her  belief,  but  as  to 
her  knowledge.  But,  however  that  may  be, 
we  are  of  the  opinion  that  she  showed  suf- 
ficient intelligence,  and  sufficient  apprecia- 
tion of  the  sanctity  of  an  oath,  and  of  the 
difference  between  right  and  wrong,  to  per- 
mit her  testimony  to  go  before  the  Jury. 

The  tragedy  was  without  excuse,  and  the 
defendant  is  not  legally  blameless.  The  trial 
was  free  from  error,  and  the  Judgment  of 
the  lower  court  is  affirmed. 


(»  Ga.  App.  846) 
WALL  V.  SCHWARZ.     (No.  8.171.) 
(Court  of  Appeals  of  Georgia.    Oct  23,  1911.) 

(SylUihui  hy  the  Court.) 

1.  Pleading  (§  237*)— Amendmewt. 

As  the  amendment  simply  amplified  the 
allegations  of  the  original  petition*  it  should 
have  been  allowed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  603-619 ;    Dec.  Dig.  f  237.*] 

2.  Sales  ({  359*)— Action  fob  Price— Non- 
suit. 

The  evidence  introduced  by  the  plaintiff 
substantially  supporting  the  aUegations  of  the 
petition  and  showing  prima  facie  a  right  to  re- 
cover, a  nonsuit  was  improperly  awarded. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  359.*] 

(Additional  £fi/Ra&iM  by  Editorial  Staff  J 

3.  Words  and  Phrases— "Laqniappe." 

"Lagniappe*'  is  defined  to  be  a  trifling 
present  given  to  customers  by  tradesmen ;  a 
gratuity. 

Error  from  Superior  Ck>nrt,  Chatham  Ck>nn- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  A.  M.  Wall  against  John 
Schwarz.  Judgment  for  plaintiff  before  a 
justice  was  reversed  on  appeal  by  the  superi- 
or court,  and  plaintiff  brings  error.  Re- 
versed. 

Wall  sued  Schwarz  tn  a  justice's  court  for 
$100.  The  petition,  in  substance,  alleged  that 
in  May,  1908,  he  sold  to  the  defendant  a  mare 
named  "Alcyon''  for  $200  in  cash ;  that,  as  a 
further  consideration,  Schwarz  agreed  to 
raise  two  colts  from  the  mare,  and  to  deliver 
to  petitioner  the  second  colt  when  it  reached 
the  age  of  six  months,  and  that  upon  this 
agreement  plaintiff  accepted  the  $200  In 
cash  and  delivered  the  mare  to  the  defend- 
ant; that  sufficient  time  had  elapsed  for  the 
defendant  to  perform  his  agreement  in  ref- 
erence to  the  colt,  but  that  he  failed  to  dcr 
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so,  and  abscdntely  cefosed  to  keep  and  per- 
form this  agreement;  that  it  was  understood 
at  the  time  of  the  trade  that  the  colt  would 
be  of  the  value  of  $100  when  six  months  old, 
and  the  suit  was  brought  to  recover  this 
amount  Judgment  was  rendered  for  the 
plaintiff  for  the  full  amount,  and  the  case 
was  appealed  to  the  superior  court 

On  the  trial  in  the  superior  court  the  plain- 
tiff proved,  in  support  of  his  allegations,  that 
Schwarz,  the  defendant,  desired  to  buy  from 
him  the  mare  in  question,  and  that  he  asked 
Schwarz  $300  for  her;  that,  after  some  ne- 
gotiations between  the  two,  it  was  expressly 
understood  and  agreed  that  the  plaintiff 
,  would  sell  the  mare  for  $200  cash,  and,  as  a 
further  part  of  the  agreement  and  of  the 
consideration  for  the  sale  of  the  mare,  the 
defendant  agreed  that  he  would  breed  the 
mare,  and  would  give  its  second  colt,  when 
six  months  old,  to  the  plaintiff,  keeping  the 
first  colt  for  himself.  The  plaintiff  asked 
for  a  written  agreement  to  this  effect  The 
defendant  said  that  his  word  was  as  good  as 
his  bond,  and  he  would  do  what  he  said.  The 
plaintiff  said,  "All  right,"  that  the  defend- 
ant could  take  the  mare  for  $200  and  deliver 
to  him  the  second  colt  when  it  was  six 
months  old.  The  mare  was  delivered  to 
Schwarz,  and  subsequently  a  colt  was  bred 
from  her.  The  plaintiff  proved  that  after 
waiting  for  a  sufficient  time  to  elapse  in 
which  to  give  ample  opportunity  for  the  sec- 
ond colt  to  be  bred  from  the  mare,  and 
notwithstanding  the  fftct  that  the  mare  was 
in  condition  for  breeding  a  second  colt,  and 
that  he  demanded  of  the  defendant  that  he 
comply  with  his  contract  and  have  the  colt 
bred  and  delivered  to  him  when  six  months 
old,  the  defendant  declined  to  breed  the 
mare  further.  The  plaintiff  proved  also  that 
a  colt  bred  from  the  mare  in  question  at 
six  months  old  would  be  worth  at  least  $100. 
The  evidence  further  showed  that  the  name 
of  the  mare  was  not  "Alcyon,**  but  "AJulai," 
and  was  known  as  "Dr.  Dake's  mase."  Th&te 
was  no  question  in  the  evidence,  however,  as 
to  the  identity  of  the  mare  sold  to  the  de- 
fendant, whatever  may  have  been  her  name. 
The  plaintiff  offered  an  amendment  to  the  pe- 
tition, alleging  that  the  mare  which  he  had 
sold  to  defendant  was  a  sorrel  mare  known 
as  "Dr.  Duke's  mare,'*  and  was  well  known 
to  the  defendant;  and  the  refusal  to  allow 
the  amoidment  is  assigned  as  error.  At  the 
conclusion  of  the  plaintiff's  evidence  the 
court  sustained  a  motion  to  nonsuit,  and 
this  judgment  is  brougBt  here  for  review. 

The  motion  to  nonsuit  was  based  upon  the 
following  grounds:  First,  that  the  plaintiff 
had  sold  a  mare  named  "Alcyon,"  and  it  now 
developed  tiiat  the  mare  was  named  **AJulai,'' 
and  that  "Alcyon"  was  the  mother  of  the 
mare  sold.  Second,  that  the  promise  on  the 
part  of  Schwarz  to  give  Wall  the  second  colt 


was  a  nudum  pactum  and  without  consid- 
eration, and  was  no  part  of  the  agreement 
to  purchase  the  mare.  Third,  that  the  bar- 
den  was  upon  the  plaintiff  to  prove  his  dam- 
ages, and  that  there  was  no  proof  of  the  value 
of  the  colt  at  six  months  old.  The  court 
sustained  the  motion  to  nonsuit  on  the 
ground  that  there  was  a  material  variance 
as  to  the  name  of  the  mare  in  the  petition 
and  the  proof ;  that  the  colt  was  not  includ- 
ed in  the  agreem^it  of  purchase,  but  was 
"something  thrown  in  for  good  measure ;  that 
in  New  Orleans  would  be  called  'lagniappe,* " 
and  that  there  was  no  proof  of  damages. 

Oliver  ft  Oliver,  for  plaintiff  in  error. 
O^Byme,  Hartridge  &  Wright,  for  defendant 
in  error. 

HILL,  0.  J.  (after  stating  the  facts  as 
abov^.  [1]  1.  The  proposed  amendment 
should  have  been  allowed.  It  was  simply  an 
amplification  of  the  allegations  contained 
in  the  original  petition,  to  meet  an  apparent 
variance.  We  can  see  no  reason  why  the 
plaintiff  should  not  have  been  permitted  to 
explain  it  by  giving  a  full  description  of  the 
animaL    Murphy  v.  Peabody,  63  Ga.  522. 

[2]  2.  The  promise  to  give  a  colt  to  the 
plaintiff  bred  by  the  mare  when  it  was  six 
months  old,  according  to  the  undisputed  evi- 
denoe,  was  distinctly  a  part  of  the  considera- 
tion for  the  sale.  The  plaintiff  refused  to 
sell  for  $200  until  the  agreement  to  give  the 
colt  was  expressly  made  by  the  defendant 
We  think  that  this  agreement  was  not  nudum 
pactum,  but  was  based  upon  a  valuable  and 
vaUd  consideration.  No  attack  is  made  upon 
the  agreement  on  the  ground  that  it  is  in- 
definite, unreasonable,  or  impossible  of  per- 
formance; on  the  contrary,  the  proof  shows 
that  the  promise  was  made  a  part  of  the 
agreement,  and  there  was  no  contention  that 
the  defendant,  for  any  reason,*  could  not  have 
performed  this  agreement 

[3]  We  cannot  agree  with  the  learned  judge 
that  the  colt,  which  the  evidence  shows  would 
have  been  worth  $100  when  six  months  old, 
was  not  Included  in  the  agreement  of  pur- 
chase, but  was  simply  ^something  thrown 
in  for  good  measure,  that  in  New  Orleans 
would  be  called  'lagniappe."*  "Lagniappe" 
Is  defined  to  be  "a  trifling  present  given  to 
customers  by  tradesmen ;  a  gratuity."  What- 
ever it  may  be  called  in  New  Orleans,  the 
agreement  in  this  case  called  it  "a  colt*'  and 
the  proof  shows  that  the  colt  could  have 
been  bred  from  the  mare,  and  would  have 
been  worth,  when  six  months  old,  at  least 
$100. 

The  evidence  introduced  by  the  plaintiff 
substantially  proved  the  allegations  of  the 
petition  and  made  out  a  prima  fade  right  to 
recover.  The  judgment  awarding  a  nonsuit 
was  therefore  error. 

Judgment  reversed. 
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<9  Cku  App.  86S) 

STRIGKIiAND  T.    STATE.     (No.   3,310.) 
(Court  of  Appeals  of  Georgia.    Oct.  23,  1911.) 

(ByUdbu9  hy  the  Court.) 

Weapons  (|  3*)--Cabbtiwo  Wbapons— Con- 
stitutional LiAW. 

The  only  question  raised  by  the  record  in 
this  case  was  whether  the  act  of  the  General 
Assembly  approved  August  12,  1910  (Pub.  Acts 
1910,  p.  134).  regulating  the  right  to  bear  fire- 
arms m  this  state,  was  in  yioTation  of  article 
1,  §  1,  par.  22,  of  the  Ck)nstitution  of  this 
state,  and  this  question  having  been  certified 
to  the  Supreme  Court  for  instruction,  and  that 
court  having  sustained  the  constitutionality  of 
the  act  in  question,  the  judgment  of  the  trial 
court  is  aflSrmed. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Dec.  Dig.  f  a*] 

Error  from  City  Court  of  CarroUton;  Jas. 
Beall,  Judge. 

J.  L.  Strickland  was  convicted  of  carrying 
concealed  weapons,  and  brings  error.  Case 
certified  to  the  Supreme  Court  On  opinion 
of  the  Supreme  Court  (72  S.  E.  260),  Judg- 
ment afi^rmed. 

R.  W.  Adamson,  for  plaintiff  in  error.  O. 
E.  Roop,  Sol.,  for  the  State. 

HIIfLt,  C.  J*    Judgment  affirmed. 


(9  Oft.  App.  877) 

COOPER  V.  STATE.    (No.  3,688.) 
(Court  of  Appeals  of  Georgia.     Oct.  23,  1911.) 

(8yUalfU$  by  the  Court.) 
Indictment  and  Information  (§  72*)— Ai*- 

TEBNATIVB   ALLEGATIONS— SUFFICIENCT. 

An  accusation  which  charges,  in  the  alter- 
native, that  on  a  certain  day  the  accused  ''^did 
play  and  bet  for  money,  or  other  thing  of  val- 
ue, a^  a  game  played  with  cards,**  is  bad,  and 
should  have  been  quashed  on  special  demurrer. 
Haley  v.  State,  124  Ga.  216,  52  S.  E.  159. 

[Ed.  Note.—For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {§  195-199;  Dec. 
Dig.  §  72  ;♦  Gaming,  Cent.  Dig.  §  224.] 

Error  from  City  Court  of  Ocilla;  H.  E.  Ox- 
ford, Judge. 

Smith  Cooper  was  convicted  of  gaming, 
and  brings  error.    Reversed. 

Newbem  &  Me^cs,  for  plaintiff  in  error. 
H.  J.  Qulncey,  Sol^  for  the  State. 

HILL»  C.  J.    Judgment  reversed. 


(9  Q«L.  App.  879) 

CAIN  T.  STATE.     (No.  3,731.) 

(Court  of  Appeals  of  Georgia.    Oct  23,  1911.) 
(8yUabu9  hy  the  Court.) 

SUFFICIENCT    OF    B3VIDENCB. 

The  assignments  of  error  of  law  are  mani- 
festly without  merit,  and  the  evidence  strmigly 
supports  the  verdict 

Error  from  City  Court  of  Cordele;  SL  F. 
Strozier,  Judge. 

John  Cain  was  convicted  of  crime,  and 
brings  error.    Affirmed. 


J.  T.  Hill  and  J.  W.  Dennard,  for  plain- 
tiff In  error.  M.  M.  Eakes  and  W.  F.  George;, 
Sol.  Gren.,  for  the  State. 

HILL,  C  J.    Judgment  affirmedL 


(9  Ga.  App.  879) 
JONES  V.  STATE.     (No.  8,712.) 
(Ck>urt  of  Appeals  of  Georgia.     Oct  23,  1911.) 

(Syllabus  hy  the  Court.) 
Cbiminal  Law  (§  1159*)  — Appbai.^  Gum- 

CIENCY  OF  ETVIDENCE. 

The  only  ground  in  the  motion  for  a  new 
trial  insisted  on  before  this  court  relates  to  the 
sufficiency  of  the  evidence;  and,  there  being 
some  evidence  to  support  the  verdict,  it  must 
stand. 


[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (§  3074r-3083;  Dec  Dig.  | 
1159.*] 

ISttot  from  Superior  Oonrt»  Campbell 
County;  L.  S.  Roan,  Judge. 

Jesse  Jones  was  convicted  of  crlme^  and 
brings  error.    Affirmed. 

Lester  C.  Dickson,  for  plaintiff  In  error. 
C.  S.  Reid,  Sol.  Gen.,  for  the  Stata 

HILL,  C.  J.    Judgment  affirmeiL 


(9  Oa.  App.  848) 

WDATHEIRLY  LUMBER  (X).  t.  ROBSON  & 

EVANS.     (No.  3,175.) 
(Court  of  Appeals  of  Georgia.    Oct  23,  1911.) 

(Syllahui  by  the  Court.) 

Appeal  and  Ebbob  (S  78*)— Appbalablb  Ob- 
deb. 

An  order  overruling  demurrer  to  the  de- 
fendants' pleas  is  no  such  final,  or  conditional- 
ly final,  judgment  as  will  support  a  writ  of  er- 
ror. Hodges  V.  Case  Threshing  Machine  Co., 
9  Ga.  App.  — ,  72  S.  K  189;  American  Agri- 
cultural Chemical  Co.*  v.  Shy,  9  Ga.  App.  — — > 
71  S.  E.  876,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  467 ;   Dec.  Dig.  {  7&*] 

Error  from  Superior  Court,  Baldwin  Cooi^ 
ty;  J.  B.  Park,  Judge. 

Action  between  the  Weatherly  Lumber 
Company  and  Robson  &  Eivans.  From  the 
Judgment,  the  Lumber  Company  brlnsa  er- 
ror.   Dismissed. 

Allen  &  Pottle,  for  plaintiff  in  error. 
Hines  &  Vinson,  for  defendants  In  error* 

RUSSELL,  J.    Writ  of  error  dlamliwed. 


(9  Oa.  App.  878) 

LITTLE  T.  CITY  OF  JBFFEJRSON* 

(No.   3,708.) 

(Court  of  Appeals  of  Georgia.    Oct  23,  IdU.) 

(SyUabus  by  the  Court.) 

1.  Justices  of  ths  Peaos  (|  208^)— Rxvnw 
OF  Decisions— Cebtiobabi. 

Thou^  one  of  the  assignments  of  error  la 
a  petition  for  certiorari  may  be  that  the  verdict 
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or  judgment  complained  of  is  contrary  to  the 
eviaence  and  without  eTidence  to  rapport  it, 
it  is  not  (so  far  as  this  ground  is  concerned) 
the  duty  of  the  judge  of  the  superior  court  to 
sanction  it,  if  there  is  a  legal  adequacy  of  tes- 
timony to  support  the  Terdict  or  judgment,  and 
the  weight  of  the  testimony  is  not  so  strongly 
against  the  correctness  of  the  finding  as  that, 
if  on  final  hearing  the  answer  supported  the 
petition,  the  judge  would  feel  that  the  interests 
of  justice  required  a  new  trial.  The  judge  of 
the  superior  court,  on  certiorari,  should  at  the 
final  hearing  grant  a  new  trial  if  he  is  satis- 
fied that  the  finding  complained  of  is  wrong, 
because  contrary  to  the  weight  of  the  credible 
testimony  in  the  case;  but  where,  on  the  case 
as  made  by  the  petition,  he  sees^  that  the  find- 
ing is  so  weil  supported  by  evidence  that  he 
would  not  set  it  aside,  even  if  the  answer  veri- 
fied the  case  as  made  by  the  petition,  it  .is 
proper  for  him  to  refuse  to  sanction  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  816 ;   Dec  Dig.  §  208.*] 

2.  Appeal  and   Ebbob   (§  671*)  —  Rkcobd — 
Questions  Pbesented  fob  Review. 

Attacks  upon  a  municipal  ordinance  can- 
not be  considered,  when  a  copy  of  the  ordi- 
nance does  not  appear  in  the  record. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ^  2871 ;    Dec.  Dig.  f  671.*] 

3.  Appeal    and    Ebbob    (§  724*) —  Assign- 
ments OP  E5BBOB— Sufficiency. 

Complaint  in  general  terms  that  illegal 
rulings  were  made,  without  setting  out  the 
nature  of  the  rulings,  constitutes  no  sufficient 
assignment  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brroiv  Cent  Dig.  §§  2997-3001;    Dec.   Dig.  § 

Error  from  Superior  Court,  Jackson  Coun- 
ty;   D.  W.  Meadow,  Judge. 

Action  between  Jim  Little  and  the  City  of 
Jefferson.  From  the  Judgment,  Little  brings 
error.    Affirmed. 

Ray  &  Ray,  for  plaintliT  in  error.  0.  L. 
Bryson,  for  defendant  In  error. 

POWELL,  J.    Judgment  affirmed. 


(9  Ga.  App.  856) 

LAVENDER  v.   STATE.     (No.  3,432.) 
(Court  of  Appeals  of  Georgia.     Oct.  23,  1911.) 

(8yllahu%  hy  the  Court.) 

Obihinal  Law  (§{  1036,  1037*)— Objections 
TO  Aboument— Waives — Objections  to  Ev- 
idence. 

The  evidence  practically  demanded  a  ver- 
dict of  guilty,  and  no  error  of  law  appears. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  1(591,  2($46;  Jif^  Dig.  S§ 
1036,  1037.*] 

• 

Error  from  Superior  0)urt,  Fulton  Coun- 
ty;   L.  S.  Roan,  Judge. 

Dave  Lavender  was  convicted  of  assault, 
and  brings  error.     Affirmed. 

Thos.  L.  Bishop,  for  plaintiff  in  error. 
H.  M.  Dorsey,  Sol.  Gen.,  for  the  State. 


RUSSELL,  J.  Lavender  was  convicted  of 
assault  with  intent  to  rape.  The  evidence 
for  the  state  is  overwhelming,  both  as  to 
the  assault  and  as  to  the  Identity  of  the 
defendant  as  the  guilty  party.  The  defend- 
ant relied  on  an  alibi.  The  state  fixed  the 
time  at  about  2  o'clock  p.  m.  Two  or  three 
witnesses  testified  that  at  this  hour  the  de- 
fendant was  at  work  in  a  hotel  some  dis- 
tance from  the  scene  of  the  crime.  In  ar- 
gruing  the  case  to  the  Jury  the  solicitor 
general  contended  that  the  apparent  con- 
flict in  the  evidence  as  to  the  time  of  day 
could  be  reconciled  on  the  theory  that  at 
Atlanta  both  Central  and  Eastern  time  are 
used,  and  that  there  is  an  hour's  difference 
between  the  two.  The  defendant's  counsel 
objected  to  the  argument,  on  the  ground 
that  there  was  no  evidence  to  support  it. 
The  solicitor  general  argued  to  the  court 
that  judicial  cognizance  could  be  taken  of 
the  difference  in  these  times;  but,  on  seeing 
that  the  court  was  about  to  rule  to  the  con- 
trary, he  yielded  and  ceased  to  argue  on  the 
point  The  defendant's  counsel  did  not  in- 
voke a  ruling  by  the  judge.  No  motion  for 
mistrial  was  made,  nor  was  the  court  re- 
quested to  charge  the  jury  that  they  should 
disregard  the  argument 

We  do  not  deem  it  necessary  to  decide 
whether  judicial  cognizance  can  be  taken  of 
the  difference  between  Central  and  Eastern 
times.  This  is  a  fact  of  such  common  and 
universal  knowledge  that  we  are  inclined  to 
agree  with  the  learned  solicitor  general  that 
proof  thereof  can  be  dispensed  with.  It  is 
unnecessary  to  prove  that  which  all  men 
know.  But,  irrespective  of  that,  the  defend- 
ant has  waived  his  right  for  a  new  trial 
because  of  this  supposed  error.  He  should 
have  invoked  a  ruling,  or  made  a  motion 
for  a  mistrial,  or  at  least  have  requested 
the  court  to  instruct  the  jury  to  disregard 
the  argument  By  acquiescing  In  the  aban- 
donment of  the  argument  by  the  solicitor 
general,  and  in  failing  to  take  prompt  and 
immediate  action  to  cure  the  supposed  er- 
ror, he  has  precluded  himself  from  com- 
plaining thereof.  Ga.  Ry.  &  Elec.  Co.  v. 
Dougherty,  4  Ga.  App.  614,  62  S.  E.  158. 

In  the  fourth  and  fifth  grounds  of  the  mo- 
tion for  a  new  trial  complaint  is  made  of 
the  admission  of  certain  evidence  as  to  a 
gun.  These  grounds  are  incomplete,  in  that 
they  fail  to  state  that  the  plaintiff  in  error 
informed  the  court  of  his  objection  thereto 
at  the  time  the  evidence  was  offered.  Fur- 
thermore, the  evidence  was  highly  relevant 
for  the  purpose  of  identifying  the  prisoner, 
and  was  not  inadmissible  for  any  of  the 
reasons  here  urged.  The  evidence  practical- 
ly demanded  a  verdict  of  guilty,  and  no 
error  of  law  appears. 

Judgment  affirmed. 
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(»  Oa.  App.  871) 

WILLIAMS  T.  STATE.     (No.  8,651.) 
(Conrt  of  Appeals  of  Georgia.    Oct.  23,  1911.) 

(Syllahiu  hy  the  Ooiurt.) 

Sufficiency  of  Evidence. 

This  case  is  fully  controlled  by  Plummer 
V.  State,  1  Ga.  App.  507,  57  S.  H  969. 

Error  from  City  Ck)urt  of  Pt  Gaines;  J. 
D.  Rambo,  Judge. 

Ed  Williams  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

King  &  Castellow,  for  plaintiff  in  error. 
P.  G.  King,  SoL,  and  B.  M.  Tomipseed,  for 
the  State. 

POWEUU  J.    Judgment  afQrmed. 

(9  Oa.  App.  942) 

DANIEL  V.  PERKINS  LOGGING  CO. 

(No.  3,167.) 

(Gonrt  of  Appeals  of  G^rgia.    OcL  23,  1911.) 

(ByllahuM  hy  the  Court.) 

1.  Landlord  and  Tenant  (§  133*)— Posses- 
sion OF  PBEMISB&— DiSTUBBANOB  BT  ThIBD 

Person. 

Bare  possession  alone,  either  of  land  or 
chattels,  authorizes  the  possessor  to  recover 
damages  from  anv  person  who  wrongfully  in 
any  manner  interferes  with  such  possession. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cant  Dig.  U  46&-469,'  Dec.  Dig.  i 
133.*] 

(Additional  SyUabui  hy  Editorial  Btaff,) 

2.  Landlord  and  Tenant  (|  133*)— Posses- 
sion OF  PREinSES— DISTUBBANC1&  BT  THIRD 

Person— Measure  of  Damages. 

Where  an  intruder  illegally  interferes  with 
or  evicts  a  tenant,  the  tenant  can  recover  the 
value  of  the  premises  for  rent  during  the  re- 
mainder of  the  time,  this  value  ordinarily  being 
ascertained  by  proof  of  the  difference  in  the 
market  value  of  the  term  before  and  after  the 
trespass;  but  where  the  tenancy  is  at  will,  or 
for  any  other  reason  has  no  market  value,  the 
actual  damages  must  be  ascertained  by  the  jury 
in  the  light  of  the  relevant  proved  facts  and  dr- 
cnmstances. 

[ESd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  %  469;  Dec.  Dig.  §  133.*] 

3.  Landlord  and  Tenant  (§  142*)— Posses- 
sion OF  Premises— DiSTURBANOB  bt  Third 
Person— Measure  of  Damages. 

In  an  action  by  a  tenant  against  a  third 
person  for  trespass,  the  mere  general  allegation 
m  the  petition  that  the  destruction  of  a  bridge, 
which  was  leased  to  the  plaintiff  together  with 
farm  land,  and  the  consequent  deprivation  of 
its  use,  had  caused  plaintiff  actual  damages  to 
the  extent  of  $25,  is  insufSdent,  in  the  absence 
of  allegations  showing  why  or  how  the  damage 
accrued. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Ont  Dig.  S|  509-515;  Dec.  Dig.  i 
142.*1 

4.  Landlord  and  Tenant  (i  142^)— Posses- 
sion OF  Premises— Disturbance  bt  Third 
Person— Measure  of  Damages. 

A  tenant  is  not  entitled  to  recover  of  an 
intruder  as  damages  for  the  breaking  down  of  a 
fence,  depriving  the  tenant  of  the  use  of  a  pas- 
ture, tiie  expense  incurred  in  feeding  the  stock 
for  five  months;   but  he  may  recover  the  actual 


cost  of  feeding  the  stock  while  he  was  rebuilding 
or  repairing  the  fence,  or  the  difference  between 
the  value  of  the  tenancy  before  and  after  the 
trespass. 

[Ed.  Note.— For  other  rases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  509-515;  Dec  Dig.  S 
142.*1 

5.  Landlord  and  Tenant  (§  142*)- Posses- 
sion OF  Premises— Disturbance  by  Thibd 
Person — ^Measure  of  Damages. 

A  tenant  is  not  entitled  to  recover  of  a 
third  person  trespassing  on  the  land  the  value 
of  the  oats  crop  which  he  might  have  grown 
thereon,  if  the  season  had  been  good,  but  may 
recover  the  difference  between  the  value  of  the 
whole  tenancy  at  the  date  of  the  trespass  and 
after  the  trespass. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,   (3ent   Dig.   S§   509-515;    Dec.   Dig.   | 

6.  Tbespass  (§56*)— Possession  of  Premises 
-Punitive  Damages. 

Civ.  Code  1910,  %  4503,  providing  that  in 
the  event  of  aggravating  drcumstances  in  a  tort 
either  in  the  act  or  the  intention,  the  jury  may 
give  additional  damages,  either  to  deter  the 
wrongdoer  from  repeating  the  trespass,  or  as 
compensation  for  the  wounded  feelings  of  the 
plaintiff,  applies  to  the  tort  of  a  trespasser  who 
recklessly,  willfully,  and  wantonly  wrongfs  one 
whose  only  property  is  the  bare  possession  of 
land. 

[Ed.  Note.— For  other  cases,  see  Trespass^ 
Cent  Dig.  §  144;  Dec.  Dig.  |  56;*  Damages* 
Cent  Dig.  S  204.] 

7.  Landlord  and  Tenant  (§  142*)— Posses- 
sion OF  Premises- Disturbance  bt  Thiri> 
Person— Pleadin  o. 

A  petition  by  a  tenant  for  trespass  by  a 
third  person,  claiming  punitive  damages,  should 
name  some  amount  as  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  |  142.*J 

Error  from  City  Conrt  of  Millen;  B.  P. 
Jones,  Judge. 

Action  by  James  Daniel  against  the  Per- 
kins Logging  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

The  petition  alleged  substantially  the  fol- 
lowing facts:  The  plaintiff,  James  Daniel^ 
was  tenant  In  possession  of  described  farm 
property,  on  which  there  was  a  bridge  across 
a  boggy  branch  separating  a  cultivated  field 
from  the  remainder  of  the  farm.  PlaintiflT 
made  constant  use  of  the  bridge  in  going  to 
and  from  the  field.  The  bridge  belonged  to 
his  landlord,  but  had  been  rented  to  him  for 
use  along  with  the  land,  all  of  which  was 
known  to  the  defendant,  Perkins  Logging 
Company.  Without  authority  from  the  plain- 
tiff or  from  the  owner  of  the  land,  the  Per- 
kins Logging  Company  tore  up  said  bridge 
and  hauled  it  away,  thus  depriving  plain- 
tiff of  the  use  of  same.  It  was  alleged  that 
this  Illegal  trespass  was  done  recklessly  and 
wantonly,  and  that  the  actual  damage  to  the 
plaintiff  in  being  deprived  of  the  use  of  the 
bridge  was  $25.  It  was  further  alleged  that 
as  a  part  of  his  tenancy  there  was  a  pasture 
containing  sufficient  cane  and  other  food  sup- 
plies to  sustain  2  cows  and  13  hogs;  that 
there  was  a  foice  around  said  pasture,  and 
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the  cows  and  hogs  above  named  were  in  said 
pasture;  that  the  defendant  tore  down  the 
fence,  by  pulling  logs  over  the  same  with 
skldders,  and  burst  and  broke  the  rails  to 
such  an  extent  that  plaintiff  was  forced  to 
remove  said  animals  from  the  pasture  and 
shut  them  up  and  feed  them  for  fiye  months, 
at  a  total  expense  of  $90.  It  was  alleged 
that  this  trespass  was  likewise  wanton  and 
reckless,  and  was  wholly  unauthorized  ei» 
ther  by  the  plaintiff  or  his  landlord.  In  ad- 
dition to  the  $90  Just  referred  to,  the  plain- 
tiff asked  for  punitive  damages  in  whatever 
sum  might  be  allowed,  but  no  specific  sum 
was  named.  It  was  likewise  alleged  that  on 
a  part  of  the  land  of  which  the  plaintiff  was 
tenant  the  defendant  made  a  lo0  yard,  and 
thus  deprived  the  plaintiff  of  the  use  of  eight 
acres;  that  this  land  was  highly  suitable  for 
growing  oats,  and  the  Illegal  trespass  of  the 
defendant  had  prevented  the  plaintiff  from 
growing  an  oats  crop  on  said  land,  and 
thereby  caused  damage  in  the  sum  of  $50; 
and  since  this  conduct  was  reckless  and  wan- 
ton, he  likewise  asked  an.  unnamed  sum  as 
punitive  damages.  The  court  sustained  a 
general  demurrer  to  this  petition  and  the 
plaintiff  excepts. 

Jas.  A.  Dixon  and  Willie  Woodrum,  for 
plaintiff  in  error.  E.  L.  Brinson  and  A.  S. 
Anderson,  for  defendant  in  error. 

RUSSELL,  J.  [1]  Bare  possession,  either 
of  land  or  a  chattel,  authorizes  the  possessor 
to  recover  damages  from  any  person  who 
wrongfully  in  any  manner  Interferes  with 
such  possession.  Civil  Code  1910,  §S  4472, 
4482;  Connally  v.  HaU,  84  Ga.  198,  10  S.  B. 
738.  The  petition  in  the  present  case  alleges 
both  possession  in  the  plaintiff  and  illegal  in- 
terference therewith  by  the  defendant;  and 
this  alone  would  entitle  the  plaintiff  to  the 
recovery  of  general  damages,  so  as  to  make 
the  petition  good  as  against  a  general  de- 
murrer.   Civil  Code  1910,  $  4507. 

[2]  Where  an  intruder  Illegally  interferes 
with  or  evicts  a  tenant,  the  tenant  can  re- 
cover the  value  of  the  premises  for  rent  dur- 
ing the  remainder  of  the  time.  Bass  v.  West, 
110  Ga.  698.  36  S.  E.  244.  Ordinarily  this 
value  is  ascertained  by  proof  of  the  differ- 
enjce  In  the  market  value  of  the  term  before 
and  after  the  trespass;  but  where  the  ten- 
ancy is  at  will*  or  for  any  other  reason  has 
no  market  value,  the  actual  damages  must 
be  determined  by  the  jury  in  the  light  of  the 
relevant  proved  facts  and  circumstances. 
Hayes  v.  City  of  Atlanta,  1  Ga.  App.  26  (4), 
57  S.  B.  1067;  Bass  v.  West,  110  Ga.  698 
(4),  36  S.  E.  244. 

[3]  The  petition  in  the  present  case  al- 
leges that  the  plaintiff  was  tenant  in  posses- 
sion of  the  property,  but  fails  to  allege  the 
nature  or  duration  of  the  tenancy;  nor  is 
there  any  aUegation  from  which  the  yalue 
of  his  tenancy  can  be  ascertained,  or  from 
which  it  can  be  determined  legally  wherein 
or  how  that  value  was  decreased  or  lessened 


by  the  trespasses  of  the  defendant  The 
mere  general  allegation  that  the  destruction 
of  the  bridge  and  the  consequent  deprivation 
of  its  use  by  the  plaintiff  had  caused  him  ac- 
tual damages  to  the  extent  of  $25  is  insuf- 
ficient, in  the  absence  of  allegations  of  fact 
showing  why  or  how  that  damage  accrued. 
Ordinarily  the  measure  of  damage  for  that 
trespass  would  be  the  difference  in  the  mar- 
ket value  of  the  tenancy,  with  and  without 
the  bridge,  during  the  remainder  of  the  term 
after  its  destruction.  But  If  for  any  reason 
the  tenancy  has  no  market  value,  then  the 
value  before  and  after  the  trespass  must  be 
determined  by  the  Jury,  in  the  light  of  all 
the  proved  relevant  facts.  The  cost  of  re- 
placing the  bridge,  the  possibility  of  some 
other  means  of  access  to  the  field  being  re- 
sorted to  with  ease,  and  all  other  facts  and 
counter  facts  can  be  given  to  the  Jury.  The 
plaintiff  could  not,  of  course,  recover  for 
mere  inconvenience,  nor  can  the  Jury  guess. 
The  difference  in  the  value  of  the  tenancy 
before  and  after  the  trespass  is  the  proper 
measure  of  damage,  and  this  is  the  issue  for 
the  Jury,  and  all  evidence  legally  Illustrating 
that  issue  is  admissible. 

[4]  The  same  general  principles  apply  to 
the  other  items  of  damage  alleged.  The 
plaintiff  could  not  recover  the  expense  he 
incurred  in  feeding  the  stock  for  five  months ; 
but  he  could  recover  the  actual  reasonable 
cost  of  feeding  the  stock  while  he  was  re- 
building or  repairing  the  fence,  or  he  could 
recover  the  difference  between  the  value  of 
the  tenancy  before  and  after  the  trespass, 
this  difference  to  be  determined  as  stated 
above. 

[6]  Likewise  as  to  the  eight  acres  of  land 
used  as  a  log  yard.  The  value  of  the  oats 
crop  which  the  plaintiff  might  have  grown 
on  the  land,  if  seasons  had  been  good,  or 
the  other  usual  hazards  of  agriculture  had 
been  successfully  passed,  is  not  ordinarily 
the  proper  measure  of  damage.  The  value 
of  the  eight  acres  can  be  best  ascertained  by 
taking  the  value  of  the  whole  tenancy  at 
the  date  of  the  trespass,  and  then  determin- 
ing how  much  that  value  Y^ob  been  lessened 
or  diminished  by  the  illegal  trespass  of  the 
defendant;  or  the  rental  value  of  the  eight 
acres  may  be  shown.  This  is  compensation 
for  the  injury  done,  and  ordinarily  this  is 
the  measure  of  damage. 

[6,  7]  As  to  punitive  damages,  it  is  only 
necessary  to  say  that  In  every  tort  there  may 
be  aggravating  circumstances  either  in  the 
act  or  in  the  intention,  and  in  that  event  the 
Jury  may  give  additional  damages,  either  to 
deter  the  wrongdoer  from  repeating  the  tres- 
pass, or  as  compensation  for  the  wounded 
feelings  of  the  plaintiff.  Civil  Code  1910,  $ 
4508.  This  principle  applies  to  the  tort  of  a 
trespasser  who  reddessly,  willfully,  and 
wantonly  wrongs  one  whose  only  property 
is  the  bare  possession  of  land.  The  petition 
should,  however,  name  some  amount  as  pun- 
I  itive  damages. 
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It  appears  that  the  petition  is  good  In  sub- 
stance, but  subject  to  a  multitude  of  special 
demurrers.  The  Judgment  sustaining  tbe 
general  demurrer  is  reversed,  and  direction 
is  given  that  the  plaintiff  be  permitted  a  rea- 
sonable time  to  amend  his  allegations  as  to 
the  recovery  of  damages  in  conformity  with 
this  opinion.  On  the  allegations  made  the 
plaintiff  can  recover  only  general  damages. 
If  he  seeks  other  damages,  he  should  amend 
by  alleging  facts  as  to  the  kind  and  duration 
of  his  tenancy,  or  any  other  fact  showing 
that  he  had  property  which  was  lessened  in 
value  by  the  wrongful  acts  of  the  defendant 

Judgment  reversed. 

(9  Qa.  App.  866) 

IRVIN  v.  STATE.     (No.  3,610.) 
(Ooart  of  Appeals  of  Georgia.    Oct.  23,  1911.) 

(Byllalms  Jni  the  CowtJ 

1.  HoMTCiDB   (I  62*) -- Manslaughtbb  —  In- 
voluntary Manslaughtkb. 

AVhere  one  Intentionally  pointed  and  aimed 
a  pistol  at  another,  in  violation  of  section  349 
of  the  Penal  Code  of  1910,  and,  believing  that 
the  pistol  waa  unloaded,  pulled  the  trigf?er,  and 
the  pistol  unexpectedly  exploded,  causing  the 
death  of  the  person  at  whom  it  was  pointed, 
a  verdict  of  involuntary  manslaughter  in  the 
commission  of  an  unlawful  act  was  authorized. 

[£id.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  $  85;    Dec.  Dig.  §  62.'>] 

2.  Cbiminai.  Law  (§  761*)  —  Instructions— 
Invading  Provincb  of  Jury. 

The  excerpt  from  the  charge  is  not  justly 
subject  to  the  criticism  that  it  was  in  violation 
of  section  4S63  of  the  Civil  Code  of  1910. 

[Bid.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  1731-1771;  Dec.  Dig.  § 
761.*] 

(Additional  SyUahui  hy  Editorial  Staff,) 

3.  Criminai*  Law  (§  772*)  —  Instructions- 
Duty  OF  Jury— "Determine.** 

In  an  instruction  in  a  prosecution  for 
homicide  that  the  jury  are  not  only  to  find  and 
determine  the  physical  facts,  but  also  the  in- 
tention, the  word  **d'etermine*'  means  to  find 
out  or  ascertain  the  truth  about  the  occurrence. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  772.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  203S-2Q40.] 

Error  from  Superior  Court,  Burlse  County; 
H.  C.  Hammond,  Judge. 

Len  Irvin  was  convicted  of  Involuntary 
manslaughter  in  the  commission  of  an  un- 
lawful act,  and  brings  error.    'Affirmed. 

C.  B.  Garlick,  for  plaintiff  in  error.  J.  S. 
Reynolds,  SoL  Gen.,  and  John  M.  Graham, 
for  the  State. 

HILL,  G.  J.  1.  On  an  Indictment  for 
murder  the  plaintiff  in  error  was  convicted 
of  Involuntary  manslaughter  in  the  commis- 
sion of  an  unlawful  act,  and  the  Judge  over- 
ruled bis  motion  for  a  new  trial.  The  record 
raises  only  two  questions:  (1)  Is  there  any 
evidence  in  support  of  the  finding  that  the 


homicide  was  Involuntary  !n  the  commis- 
sion of  an  unlawful  act?  (2)  Did  the  trial 
judge,  in  a  certain  instructicm  to  the  jury 
complained  of,  express  or  Intimate  any  opin- 
ion as  to  what  had  been  proved? 

[1]  A  brief  statement  of  the  facts  will 
elucidate  the  first  proposition.  According  to 
the  evidence  of  the  state's  witnesses,  the 
Isilling  was  the  result  of  an  unlawful  act,  to 
wit,  Intentionally  pointing  a  pistol  at  th* 
person  isilled.  Penal  Code  1910,  §  349.  Un- 
der the  evidence  the  jury  were  fully  authoriz- 
ed to  find  that  when  the  accused  pointed  the 
pistol  at  the  decedent  he  did  not  know  it 
was  loaded.  It  seems  that  just  previous  to 
the  homicide  the  accused  had  fired  his  pistol 
several  times  in  the  yard  of  the  house  where 
the  homicide  took  place,  and  thought  he  had 
shot  every  cartridge.  After  shooting  his  pis- 
tol he  went  into  the  house  and  began  a  play- 
ful  scuffle  with  the  decedent,  a  young  girL 
During  the  scuffle  he  playfully  pointed  the 
pistol  at  the  girl,  snapping  it  several  times, 
until,  reaching  a  loaded  cartridge  still  re- 
maining in  the  pistol,  it  fired;  the  ball  go* 
ing  through  her  body,  killing  her  almost  in- 
stantly. There  was  no  manifestation  of  tem- 
per or  ill  will  between  the  two.  It  appears 
simply  to  have  been  a  frolic  between  them* 
without  any  intention  on  the  part  of  the  ac- 
cused to  injure  the  girl  in  any  manner.  Ac- 
cording to  the  witnesses  for  the  accused,  and 
the  statement  of  the  accused,  the  pistol  was 
discharged  accidentally,  while  he  and  the 
girl  were  engaged  in  a  playful  struggle  for 
its  possession.  The  girl  when  shot,  called 
out:  "Oh,  Len;  you  have  shot  me!"  And  the 
accused  exclaimed:  "Oh,  I  would  not  have 
shot  you  for  anything  in  the  world!'*  He 
ran  out  to  hitch  a  mule  to  a  buggy  to  go  for 
a  doctor,  and,  on  being  told  that  the  girl 
was  dead,  "turned  a  nail  keg  upside  down» 
and  sat  there  until  2  or  3  o'clock  in  the  aft- 
ernoon." 

It  will  thus  be  seen  that  the  evidence  was 
in  conflict  as  to  how  the  decedent  was  shot 
Did  the  accused  point  the  pistol  at  her  and 
snap  it  several  times,  until  it  fired  and 
killed  her?  Or  did  the  two  playfully  struggle 
for  its  possession,  and  did  it  go  oil  acciden- 
tally, there  being  nothing  to  show  which  one 
had  pulled  the  trigger?  If  the  first,  the  case 
was  one  of  involuntary  manslaughter;  if  the 
second,  an  accidental  killing  by  misadventure. 
The  jury  were  the  exclusive  arbiters  of  this 
issue,  and  they  decided  that  it  was  involun- 
tary manslaughter  in  the  commission  of  an 
unlawful  act.  The  question  of  law  arises: 
Where  one  points  a  pistol  at  another,  in  vio- 
lation of  section  349  of  the  Penal  Code  of 
1910,  and,  thinking  that  it  is  not  loaded, 
pulls  the  trigger,  and  the  pistol  unexpected- 
ly explodes,  killing  the  person  at  whom  it  is 
pointed,  is  the  act  of  homldde  thus  caused 
Involuntary  manslaughter  in  the  commission 
of  an  unlawful  act?    We  see  (mly  one  answer 
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to  this  question.  Section  349  of  tbe  Penal 
Code  expressly  declares  that  "any  person 
who  shall  intentionally  point  or  aim  a  gun 
or  pistol,  whether  loaded  or  unloaded,  at 
another,  not  in  a  sham  battle  by  the  mili- 
tary, and  not  in  self-defense  or  in  defense  of 
habitation,  property,  or  person,  or  other  in- 
stances standing  upon  like  footing  of  rea- 
son and  Justice,  shall  be  guilty  of  a  misde- 
meanor." Under  this  statute  the  accused 
was  guilty  of  the  unlawful  act  of  intention- 
ally pointing  a  pistol  at  the  girl,  although  he 
believed  it  was  unloaded  at  the  time.  But, 
as  he  did  not  intend  to  kill  her,  the  homicide 
was  involuntary,  and  therefore  his  offense, 
under  the  law,  was  involuntary  manslaughter 
in  the  commission  of  an  unlanvful  act.  The 
very  purpose  of  the  statute  Just  quoted  is  to 
protect  life  and  limb  from  the  reckless  and 
careless  pointing  of  guns  or  pistols  at  an- 
other; and,  in  view  of  the  many  unintention- 
al homicides  from  such  conduct,  the  statute 
in  question  would  seem  to  be  a  wise  one.  A 
case  clearly  analogous  to  the  one  under  con- 
sideration is  that  of  Cbok  v.  State,  93  Ga. 
200,  18  S.  B.  823.  The  trial  Judge  very  prop- 
erly submitted  to  the  Jury  the  law  of  in- 
voluntary manslaughter  in  the  commission  of 
an  unlawful  act,  and,  as  illustrating  the 
question,  in  also  charging  section  349  of  the 
Penal  Code  of  1910. 

[2]  2.  The  following  excerpt  from  the 
charge  is  excepted  to  on  the  ground  that  it 
was  an  expression  of  an  opinion  that  certain 
facts  which  were  contested  had  been  proved: 
**6entlemen  of  the  Jury,  you  are  not  only  to 
find  and  determine  in  the  case  the  physical 
facts  that  force  put  in  motion  by  the  defend- 
ant, namely,  the  pulling  of  a  trigger  of  a 
pistol  and  sending  a  ball  into  the  body  of  the 
deceased,  causing  her  death — not  only  that 
physical  fact  is  to  be  determined  by  you,  but 
also  the  intention,  the  purpose,  the  motive, 
the  heart,  the  spirit,  with  which  the  defend- 
ant acted  when  he  committed  the  deed  are 
for  your  consideration  and  determination." 
It  is  insisted  that  this  was  telling  the  Jury 
that  the  defendant  pulled  the  trigger  and 
sent  a  bullet  into  the  body  of  the  decedent, 
thereby  causing  her  death,  and  that  this  was 
the  vital  question  at  issue;  the  accused  de- 
nying that  he  either  pointed  the  pistol  at 
the  girl  or  pulled  the  trigger,  and  contending 
that  the  pistol  was  accidentally  discharged 
in  the  struggle  for  its  possession,  not  by  him, 
but  by  the  girl  herself.  We  do  not  think 
this  criticism  is  well  founded.  The  Judge 
had  Just  stated  the  contentions  of  both  the 
prosecution  and  the  defense,  and  then  he 
told  them  in  this  instruction  that  they  must 
"find  and  determine,"  first,  the  physical  facts; 
and,  secondly,  the  intention  with  which  these 
facts  were  put  in  motion. 

[3]  The  meaning  of  the  word  "determine" 
is  to  "find  out  or  ascertain  the  truth"  about 


an  occurrence.  If  the  Judge  meant  to  state 
that  the  physical  facts  he  mentioned  were 
proved,  then  these  facts  were  not  to  be 
"found  and  determined"  by  the  Jury.  In 
other  words,  the  language  expressly  refutes 
the  construction  attempted  to  be  given  to  it, 
for  it  leaves  to  the  ^^consideration  and  de- 
termination** of  the  Jury  the  existence  of 
both  fact  and  intention. 
Judgment  affirmed. 

(9  Ga.  App.  871) 
RAGAN  T.  STATE.    (No.  8,638.) 

(Court  of  Appeals  of  Georgia.     Oct.  23,  1911.) 

(Syllahus  hy  the  Court.) 

1.  Intoxicating  Liquors  (§  236'>)  — Crimi- 
nal Prosecution  —  Sufficiency  of  Evi- 
dence. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  236.*] 

(Additional  SyUahus  hy  Editorial  Staff,) 

2.  Intoxicating  Liquors  (§  223*)— CJriminal 
Prosecution— Issues  and  Proof. 

Where  an  indictment  alleged  the  sale  of 
liquor  between  certain  buildings  in  a  town, 
though  the  allegation  was  needlessly  specific, 
the  evidence  of  the  offense  should  be  confined 
to  the  limits  alleged  in  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  266;   Dec.  Dig.  %  223.*] 

3.  Intoxicating  Liquors  (§  233*)— Criminal 
PRosEcuinoN— Admissibility  of  Eh^iDENCE. 

In  a  prosecution  for  violation  of  the  pro- 
hibition law,  the  court  properly  allowed  tes- 
timony as  to  a  conversation  between  the  accused 
and  the  witness,  prior  to  a  preceding  sale,  as  to 
where  the  witnes.s  might  obtain  liquor,  to  remain 
in  evidence,  as  tend  ins;  to  prove  defendant  was 
dealing  in  liquors  ,and  the  subsequent  sale  by 
the  accused  to  the  witness. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  233.*] 

Error  from  Superior  Court,  Mitchell  Coun- 
ty ;  Frank  Park,  Judge. 

G.  W.  Ragan  was  convicted  of  a  violation 
of  the  prohibition  law,  and  brings  error.  Af- 
firmed. 

B.  E.  C>ox,  for  plaintiff  in  error.  W.  B. 
Wooten,  Sol.  Gen.,  and  F.  A.  Hooper,  for  the 

State. 

HILL,  C.  J.  Ragan  was  convicted  of  a 
violation  of  the  prohibition  law,  and  his 
motion  for  a  new  trial  was  overruled. 

The  Indictment  against  him  (omitting  the 
mere  formal  parts)  charged  that  the  defend- 
ant did  "unlawfully,  •  ♦  ♦  between  the 
Moye  Building  and  De  Witt's  stables,  in  the 
town  of  Sale  City,  ib  said  county  and  state, 
barter  and  sell,  for  valuable  consideration, 
to  one  C.  J.  Merritt,  alcoholic,  spirituous, 
malt,  and  intoxicating  liquors,"  etc.  In  sup- 
port of  this  allegation  the  state  proved  by 
C.  J.  Merritt  that  he  went  to  the  accused 
and  asked  him  for  whisky,  and  in  reply  the 
accused   stated  that  he  did  not  have  any, 
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but  he  thought  he  knew  where  he  could  get 
him  some.  "I  went  on,  and  directly  he  came 
to  me  and  told  me  I  might  find  it  on  the 
stair  steps  going  up  in  Dr.  Branch's  office. 
That  was  not  the  only  transaction  I  had 
with  him.  That  same  evening  I  went  to 
him  again,  and  he  told  me  the  same  thing. 
♦  ♦  ♦  And  after  a  while  he  came  to  me 
and  told  me  to  go  look  in  a  buggy  and  I 
would  find  it  The  buggy  was  out  at  De 
Witt^s  stables,  between  the  Moye  Building 
and  De  Witt's  stables.  He  did  not  tell  me 
where  he  was  going  to  get  it  I  told  him 
I  wanted  a  half  pint  I  did  not  give  him 
the  money  then.  He  told  me  to  'go  and  look 
in  the  buggy  and  I  might  find  it;  and  I 
went  and  looked  in  the  buggy  and  found  it, 
and  left  the  money  there.  I  found  a  half 
pint  of  Cotton  Blossom  whisky  in  the  buggy. 
It  was  rye  whisky.  I  left  a  dollar  in  lawful 
silver  money  in  the  buggy." 

This  was  in  substance  the  only  evidence, 
and  it  Is  insisted  that  it  is  insufficient  to 
show  guilt.  A  motion  was  made  to  exclude 
that  part  of  the  testimony  which  referred  to 
the  first  transaction  between  the  witness 
and  the  accused,  on  the  ground  that  the  evi- 
dence did  not  show  that  this  transaction  took 
place  between  the  Moye  Building  and  De 
Witt's  stables,  as  alleged  in  the  indictment, 
and  thus  the  state's  evidence  must  be  con- 
fined to  a  sale,  or  sales,  in  the  county  and 
in  the  town  of  Sale  City  between  the  Moye 
Building  and  De  Witt's  stables.  The  trial 
Judge  refused  to  exclude  this  evidence,  and 
error  is  assigned  on  this  ruling. 

[t]  The  evidence  was  sufficient  to  support 
the  verdict.  It  comes  squarely  up  to  the 
repeated  rulings  of  the  Supreme  Court  and 
of  this  court  as  to  what  would  make  out  a 
prima  fade  case  against  the  accused,  either 
as  the  seller  or  as  being  interested  in  the 
sale,  in  the  absence  of  any  proof  that  he 
had  no  interest  in  the  sale,  but  was  acting 
exclusively  as  agent  for  the  purchaser.  Holt 
V.  State,  7  Ga.  App.  77,  66  S.  E.  279;  High- 
smith  V.  City  of  Waycross,  7  Ga.  App.  611, 
67  S.  E.  677,  and  cases  there  cited. 

[21  The  allegation  ih  the  indictment  that 
the  sale  took  place  between  the  Moye  Build- 
ing and  De  Witt's  stables  In  the  town  of 
Sale  City  was  needlessly  specific,  unless  the 
purpose  of  the  pleader  was  to  limit  the  locus 
of  the  offense  in  such  manner  as  to  prevent 
a  plea  of  former  Jeopardy  for  another  offense 
of  a  similar  character  committed  by  the  ac- 
cused in  the  same  county.  Having  made 
the  unnecessary  allegation,  however,  it  would 
seem  that  the  evidence  of  the  commission 
of  the  offense  should  be  confined  between 
the  limits  of  the  two  places  alleged  in  the 
indictment,  in  order  that  the  accused  might 
not  be  taken  unawares,  and  not  prepared  to 
make  his  defense;  for  the  general  principle 
of  law  is.  that  all  circumstances  of  person, 
place  or  thing  which  are  described  in  the  in- 


dictment with  extreme  or  unnecessary  par- 
ticularity must  be  proved  strictly.  And  the 
evidence  in  behalf  of  the  prosecution,  in  so 
far  as  the  consummated  act  of  sale  is  con- 
cerned, does  prove  strictly  the  specific  alle- 
gation in  the  indictment  that  the  sale  was 
between  the  Moye  Building  and  De  Witt's 
stables.  There  was  no  other  sale  shown* 
The  other  transaction  did  not  show  a  com- 
pleted sale.  It  simply  goes  to  the  extent  of 
showing  that  the  accused  told  the  state's 
witness  that  he  might  find  some  whisky  on 
the  stair  steps  going  up  into  Dr.  Branch's 
office,  and  it  failed  to  show  that  the  witness 
ever  went  to  get  the  whisky  on  the  stair 
steps,  or  that  he  left  any  money  there  In 
I>ayment  for  the  whisky.  The  only  place 
where  he  got  the  whisky,  and  where  he  left 
the  money  in  payment  for  the  whisky,  was 
In  the  buggy  between  the  Moye  BuUding  and 
De  Witt's  stables. 

[81  The  court  properly  allowed  the  testi- 
mony, however,  of  the  first  conversation  be- 
tween the  accused  and  the  witness  to  re- 
main in  evidence  for  the  reason  that  it  tend- 
ed to  show  that  the  accused  was  dealing 
in  whisky.  It  was  not  evidence  of  another 
transaction,  but,  in  so  far  as  It  had  any 
probative  value  at  all,  it  tended  to  prove  the 
subsequent  consummated  sale  by  the  accused 
to  the  witness. 

Judgment  affirmed. 


(9  Oft.  App.  861) 

FORD  V.  STATBu    (No.  3,234.) 
(Court  of  Appeals  of  Georgia.     Oct.  23,  1911.) 

(SyllahuM  &y  the  Court.) 

CTbiminal  Law  (I  1159*)—ArpBAii— Conclu- 
siveness OP  VEBDicT  —  Successive  Ver- 
dicts. 

Considered  separately  and  apart  from  the 
evidence  and  the  charge  as  a  whole,  some  of  the 
excerpts  quoted  in  the  motion  for  a  new  trial 
contain  slight  abstract  inaccuracies  of  expres- 
sion, but  no  material  error  appears  which 
would  authorize  the  setting  aside  of  a  second 
successive  verdict  of  guilty  of  the  same  offense* 
on  conflicting  evidence  largely  preponderating 
against  the  plaintiff  in  error. 

[EJd.  Note. — FV)r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3074-^083;    Dec.  Dig.   f 

Error  from  Superior  Court,  Worth  (}ounty; 
Frank  Parlt,  Judge. 

George  Ford  was  convicted  of  Yolnntary 
manslaughter,  and  brings  error.    AfBlrmed. 

Tison  &  Cause,  Forehand  &  Son,  and 
Claude  Payton,  for  plaintiff  In  error.  W. 
E.  Wooten,  Sol.  Gen.,  and  F.  A.  Hooper,  for 
the  State. 

RUSSELLy  J.  The  verdict  now  under  re- 
view is  the  second  successive  conviction  of 
the  defendant  of  voluntary  manslaughter. 
The  first  conviction  was  set  aside  by  this 
court  for  the  reasons  shown  in  the  opinion 
as  published  in  the  previous  report  of  the 
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case.  See  Ford  v.  State,  2  Ga.  App.  834,  59 
S.  E.  88.  The  evidence  on  the  second  trial 
Is  sabstantlally  the  same  as  formerly,  and 
would  have  authorized  a  verdict  of  delib- 
erate murder,  or  any  grade  of  manslaughter, 
or  an  acquittal  on  the  theory  of  self-defense. 
The  tnotlon  for  a  new  trial  Is  based  solely  on 
allefged  errors  In  the  court's  charge,  with 
the  exception  of  some  alleged  newly  discov- 
ered evidence,  which  is  merely  Impeaching 
and  cumulative,  and  which  would  not.  In 
the  absence,  of  other  harmful  error,  Justify  a 
reversal  of  the  judgment.  The  ability  and  skill 
of  learned  and  astute  counsel  are  fully  evinc- 
ed In  the  20  grounds  of  the  amended  motion, 
all  based  on  alleged  errors  In  the  judge's 
charge.  After  a  very  careful  and  painstaking 
consideration  of  every  ground,  and  an  exam- 
ination of  the  authorities  cited  by  counsel  and 
the  arguments  presented,  we  have  concluded 
that  the  ends  of  justice  have  been  attained, 
and  that  a  new  trial  otfght  not  to  be  granted. 
This  being  a  second  successive  verdict  of 
guilty,  on  conflicting  evidence  largely  pre- 
ponderating in  favor  of  the  verdict  rendered, 
a  new  trial  should  not  be  granted,  except 
for  harmful  etror.  Taken  as  a  whole,  the 
charge  was  fair  and  full,  and  was  notably 
free  from  error.  By  quoting  excerpts  from 
various  portions  of  Uie  charge,  learned  coun- 
sel have  beeoi  able  to  find  inaccuracies  in  the 
abstract,  which,  when  considered  in  the  light 
of  the  charge  as  a  whole,  manifestly  appear 
not  to  have  harmed  the  defendant.  In  fact, 
so  skillfully  has  the  charge  been  riddled  in 
an  effort  to  find  some  portion  of  it  which 
contains  error,  that  we  are  reminded  of  the 
ingenuity  of  England's  Attorney  General  in 
drafting  the  information  against  Stockdale, 
the  Piccadilly  bookseller,  who  published  the 
book  of  Rev.  Mr.  Logan  containing  a  defense 
of  Warren  Hastings,  and  which  the  govern- 
ment claimed  contained  libelous  observations 
on  the  House  of  Commons.  The  Attorney 
General  included  in  the  information  only  ex- 
cerpts from  the  book,  selected  at  random, 
and  which,  when  read  successively  and  apart 
from  the  book  as  a  whole,  were  colorably 
libelous.  In  arguing  the  case  for  Stockdale, 
the  brilliant  Lord  Ersklne  called  attention 
to  the  fact  that  the  book  as  a  whole  would 
have  to  be  read  before  any  part  of  it  could  be 
called  libelous.  To  Illustrate  his  point,  he 
said  that  by  the  method  adopted  the  Attor- 
ney General  could  prove  by  the  Bible  itself 
that  there  is  no  God.  Whereupon  he  picked 
up  the  Bible  and  turned  to  the  first  verse  of 
the  fourteenth  Psalm  and  read  the  following: 
**There  is  no  God.'*  He  then  read  the  verse 
as  a  whole,  as  follows:  *'The  fool  hath  said 
in  his  heart  there  is  no  God.'*  So,  oftentimes 
in  determining  whether  an  excerpt  from  a 
judge's  charge  is  harmfully  erroneous,  it 
must  be  considered  in  the  light  of  the  charge 
as  a  whole,  and  also  in  the  light  of  the  evi- 
dence and  the  whole  case  as  developed  on 


the  trial.  We  have  so  considered  the  alleged 
errors  in  the  excerpts  from  the  (!harge  In 
the  present  case,  and  are  fully  convinced  that 
no  reason  appears  why  a  new  ti^  should 
be  granted. 
Judgment  affirmed. 


(9  Qa.  App.  840) 

GSX)RGIA,  F.  &  A  BY.  00.  v.  F.  R.  PENN 
TOBACCO  CO.     (No.  8,164.) 

(Court  of  Appeals  of  Georgia.    Oct  23,  1911.) 

(SyUahuM  ly  the  Court,) 

1.  Appeal  and  Eabob  ({  390**)— Aicendicsitf 
OF  Bond. 

An  appeal  bond  may  be  amended  by  cor- 
recting a  misnomer  in  the  initials  of  the  appel- 
lee, and  by  inserting  the  name  of  the  usee  in 
the  body  of  the  bond  after  the  name  of  the 
formal  party  to  the  case. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2077-2088;  Dec  Dig.  S 
390.*] 

2.  Justices  of  the  Peace  (|  164*)—Appeal 
—Sufficiency. 

Where  an  appeal  from  a  justice's  conrt 
shows  that  a  judgment  has  been  rendered  there- 
in with  which  the  appellant  is  dissatisfied.  Civil 
Code  1910,  §  4738,  is  substantiallv  complied 
with.  The  appeal  need  not  set  forth  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  §  164.*] 

Error  from  Superior  Court,  Calhoun  CJoun- 
ty;   Frank  Park,  Judge. 

Action  by  the  F.  R.  Penn  Tobacco  Com- 
pany, for  the  use  of  the  Eufaula  Grocery 
Company,  against  the  Georgia,  Florida  & 
Alabama  Railway  (}ompany.  F1:om  a  Judg- 
ment dismissing  the  appeal,  defendant  brings 
error.    Reversed. 

Calhoun  &  Rambo,  for  plaintiff  in  error.. 
Smith  &  Miller,  for  defendant  in  error. 

RUSSELL,  J.  The  only  question  in  this 
case  is  whether  or  not  an  appeal  from  a  Jus- 
tice's court  to  a  Jury  In  the  superior  court 
should  have  been  dismissed  for  alleged  de- 
fects in  the  bond.    The  bond  is  as  follows: 

"Greorgla,  Calhoun  County.  R.  J.  Penn  To- 
bacco Co.,  for  the  Use  of  Eufaula  Gro.  Co.» 
v.  Georgia,  Florida  &  Alabama  Railway  Com- 
pany. In  Justice  Court,  1,316th  District,  G.. 
M.,  Calhoun  County.  The  above-named  de- 
fendant, Georgia,  Florida  &  Alabama  JRail- 
way  Company,  being  dissatisfied  with  said 
Judgment  and  having  paid  the  cost,  now, 
within  the  time  allowed  by  law,  enters  an 
appeal  from  said  Judgment  to  a  Jury  in  the 
superior  court  of  said  county,  and  tenders 
B.  H.  Askew  as  his  security  upon  this  ap- 
peal bond.  And  thereupon  said  Georgia,  Flor- 
ida &  Alabama  Railway  Company,  and  said 
B.  H.  Askew  as  security,  hereby  acknowl- 
edge themselves  Jointly  and  severally  bound, 
and  bind  their  heirs,  executors,  administra- 
tors, and  assigns,  to  said  R.  J.  Penn  Tobac- 
co Co.,  for  the  eventual  condemnation  money 
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In  said  case^  wbatever  It  may  be.  Witness 
our  hands  and  seals,  this  12th  day  of  Octo- 
ber, 1910.  Georgia,  Florida  &  Alabama  Rail- 
way Company  [K  S.],  by  Its  Attorneys  at 
Law,  Calhoun  &  Rambo.  [L.  S.].  B.  H. 
Askew,  Sr.,  Security.     [U  S.]" 

''Attested  and  approved  by  James  R.  Strick- 
land,  J.  P." 

[1]  The  tobacco  company  moved  to  dismiss 
the  appeal  because  it  was  named  in  the  bond 
as  the  "R.  J.  Penn  Tobacco  Oo.,**  whereas  Its 
right  name  is  the  "F.  R.  Penn  Tobacco  Co.," 
as  appears  from  the  original  summons  in  the 
case,  and  also  because  the  usee  was  not  nam- 
ed in  the  body  of  the  bond.  The  clerical  er- 
ror In  the  initials  was  a  mere  misnomer  and 
was  amendable.  Civil  Code  1910,  K  5686, 
6687 ;  Watkins  v.  Smith,  17  Ga.  68 ;  Murphy 
V.  Peabody,  63  Ga.  522.  The  usee  not  being 
a  formal  party  to  the  case,  it  would  seem 
to  be  unnecessary  to  insert  its  name  in  the 
body  of  the  bond;  but,  irrespective  of  that, 
this  defect  was  amendable.  See  Smith  v. 
Jackson,  122  Ga.  857,  50  S.  E.  930 ;  Hayes  v. 
Eubanks,  125  Ga.  349,  54  S.  E.  174. 

[2]  It  is  further  contended  that  the  ap- 
peal was  rightly  dismissed,  because  it  does 
not  appear  that  any  Judgment  had  been  ren- 
dered from  which  an  appeal  could  be  en- 
tered. It  appears,  from  the  recitals  of  the 
appeal  and  bond,  that  a  Judgment  had  been 
rendered  in  the  Justice's  court,  with  which 
the  appellant  was  dissatisfied,  and  we  thuik 
this  is  sutficieut     Civil  Code  1910,  S  4738. 

Judgment  reversed. 


(9  Ga.  App.  848) 

MORRIS  V.  JACKSON.     (No.  3,178.) 
(Court  of  Appeals  of  Georgia.     Oct.  23,  1911.) 

(Syllahu8  by  the  Court,) 

Bbokebs  (5  50*)  — Sale  of  Realty  — Right 
TO  Commissions. 

There  being  no  evidence  of  bad  faith  or 
fraud  on  the  part  of  the  owner  in  selling  the 
property,  after  the  expiration  of  the  agency  con- 
tract, to  a  person  with  whom  the  agent  had  been 
negotiating  prior  thereto,  and  it  further  appear- 
ing that  the  sale  was  made  for  a  sum  less  than 
that  named  in  the  agency  contract,  as  to  which 
time  was  of  the  essence,  the  agent  was  not  en- 
titled to  commissions  on  the  transaction,  even 
though  the  sale  was  made  by  the  owner  to  the 
same- person  and  at  the  price  offered  by  him  pri- 
or to  the  expiration  of  the  agency  contract 

[Ed.  Note.— For  other  cases,  see  Brokers. 
Cent  Dig.  §  68;  Dec.  Dig.  §  50.*] 

Error  from  City  Court  of  Atlanta;  A.  B. 
Calboun,  Judge. 

Action  by  T.  W.  Jackson  against  J.  M. 
Morris.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed. 

A  real  estate  agent  sued  the  owner  of  a 
farm  for  $300,  commission  on  a  sale  of  ttae 
farm.  The  jury  returned  a  verdict  for  $250, 
and  the  defendant  moved  for  a  new  trial,  on 
the  general  grounds,  also  assigning  error  on 


one  excerpt  from  the  Jiidge*li  cfaarge^  The 
material  facts  as  settled  by  the  verdict  are 
that  the  owner  listed  the  farm  with  the 
agent,  agreeing  to  give  him  exclusive  control 
of  the  property  for  120  days,  to  pay  him  a 
commission  of  6  per  cent  on  the  purcl^ase 
price,  and  further  providing  that  if  the  own- 
er "should,  after  the  expiration  of  the  120 
days,  sell  said  property  to  the  [agent's]  cus- 
tomer or  client,  direct  or  through  any  one 
else,"  the  agent  should  nevertheless  have  hla 
commission.  The  contract  was  renewed  suc- 
cessively, so  as  to  make  it  expire  on  Janu- 
ary 1,  1909.  The  agent  put  a  "For  Sale" 
sign  on  the  property.  One  Maddox  saw  the 
sign  and  went  to  Haynes,  the  tenant  In  pos- 
session, found  out  the  name  of  the  owner, 
and  went  directly  to  him.  The  owner  then 
went  with  Maddox  to  see  the  property,  but 
no  trade  was  consummated.  About  00  days 
later  the  agent  called  on  Maddox  and  again 
interested  him  in  the  property,  and  finally  ob- 
tained from  him  an  offer  to  give  a  piece  of 
city  property  and  $1,000  "to  boot"  for  the 
farm.  This  offer  was  communicated  to  the 
owner  of  the  farm,  and  was  by  him  declined. 
This  happened  in  December,  1908.  Subse* 
Quently  the  owner  notified  the  agent  that  the 
property  would  be  taken  out  of  his  hands  on 
January  1,  1909,  which  was  done,  and  dur- 
ing February,  1909,  the  owner  sold  the  farm 
to  Maddox  on  the  same  t^rms  which  he  had 
declined  when  dealing  through  the  agent,  to 
wit,  for  the  city  property  and  $1,000.  The 
price  at  which  the  farm  was  originally  listed 
was  $6,000,  $3,000  cash,  and  the  remainder 
in  deferred  payments,  with  Interest  at  the 
rate  of  7  per  cent  per  annum.  The  value  of 
the  city  property,  which,  in  addition  to  the 
$1,000  cash,  the  owner  received,  was  esti- 
mated at  $4,000;  so  that  he  obtained  only 
the  equivalent  of  $5,000  for  his  farm,  or 
$1,000  less  than  the  price  at  which  he  au- 
thorized the  agent  to  consummate  the  sale. 

Jas.  L.  Key  and  Nathan  Coplan,  for  plain- 
tiff in  error.  Hill  &  Wright,  for  defendant 
in  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  There  is  no  evidence  that  in  declin- 
ing to  accept  the  offer  made  prior  to  Janu- 
ary 1,  1909,  as  to  the  exchange  of  the  prop- 
erties, the  owner  did  so  with  the  concealed 
intention  at  the  time  to  accept  the  offer  aft- 
er the  expiration  of  the  agency  contract* 
simply  for  the  purpose  of  evading  the  pay- 
ment of  the  agent's  commission.  The  rela- 
tion of  principal  and  agent  requires  good 
faith  inter  sese,  and  the  law  will  not  tolerate 
one  taking  an  unfair  advantage  of  the  other. 
Williams  V.  Moore-Gaunt  Co.,  3  Oa.  App. 
756,  60  S.  B.  372;  Emery  v.  Atlanta  Real 
Estate  Exchange,  88  Ga.  321,  14  &  E.  556. 
It  is  evident  -that  the  parties  considered  time 
of  the  essence  of  the  contract  Where  an 
owner  gives  to  an  agent  exclusive  control  of 
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his  property  for  a  named  number  of  days  or 
specified  time,  the  time  named  is  such  a  ma- 
terial part  of  the  contract  as  to  go  to  its  es- 
sence. Emery  v.  Atlanta  Beal  Estate  Bz- 
change,  supra.  The  mere  fact  that  after  the 
expiration  of  the  agency  contract  the  owner 
sells  the  property  for  a  lesser  snm  than  there- 
in named,  when  taken  alone,  indicates  noth- 
ing so  far  as  the  agent's  right  to  commis- 
sions  is  concerned;  nor  is  the  fact  that  the 
sale  is  made  to  a  person  with  whom  the 
agent  had  been  negotiating  to  be  considered, 
otherwise  than  as  it  bears  on  the  words, 
agent's  "client  or  customer,"  as  used  in  the 
agency  contract  Doonan  t.  Ives,  73  Qa. 
295  (1,  a). 

These  words,  as  used  in  the  contract  in 
the  Instant  case,  must  receive  a  reasonable 
construction.  Certainly  it  was  not  the  in- 
tention of  the  parties  that  every  person  to 
whom  the  agent  had  offered  the  property 
should  afterwards  be  considered  the  agent's 
client  or  customer.  They  were  intended  to 
prevent  a  sale  by  the  owner  after  the  expira- 
tion of  the  agency  contract  to  a  purchaser 
procured  prior  thereto  on  the  terms  therein 
authorized.  The  terms  authorized  in  the 
agency  contract  in  the  instant  case  were 
$6,000.  The  agent  did  not  procure  a  pur- 
chaser at  that  figure,  for  the  undisputed 
evidence  is  that  the  city  property  offered 
was  worth  only  $4,000.  The  owner  had  a 
right  to  stand  on  his  contract  with  the  agent, 
and  refused  to  sell  for  less  than  the  sum 
therein  named,  and  subsequently  to  change 
his  mind  and  sell  to  the  same  person  for  a 
less  sum.  In  the  absence  of  bad  faith  or 
fraud,  any  other  rule  would  be  manifestly 
unjust  to  the  owner,  who,  after  the  expira- 
tion of  the  contract  with  his  agent,  is  ab- 
solute owner  of  his  property,  to  do  with  it  as 
he  sees  fit 

There  being  no  evidence  of  any  bad  faith 
or  fraud,  and  the  parties  having  made  their 
own  contract,  according  to  the  terms  of 
which  the  agent  failed  to  earn  his  commis- 
sion, the  verdict  is  contrary  to  law  and  with- 
out evidence  to  support  it 

Judgment  reversed. 

(9  Oa.  App.  879) 

BRASWELL  v.  STATE.     (No.  3,716.) 
(Court  of  Appeals  of  Georgia.     Oct  23,  1911.) 

(SyUahus  hv  the  Cauri.) 

Intoxicating    Liquors    (§  224*)  —  Iixbqal 
Sale— Burden  of  Proof. 

The  only  question  raised  in  this  case  Is 
fully  controUed  by  the  repeated  decisions  of 
this  court  and  of  the  Supreme  Court  to  the  ef- 
fect that  where  it  is  proved  that  money  was 
giyen  to  the  accused  to  buy  intoxicating  liquor, 
and  subsequently  he  delivered  the  liquor  to  the 
person  who  gave  him  the  monev  with  which  to 
buy  it,  a  prima  facie  case  of  guilt  is  established, 
and  the  burden  is  east  upon  him  to  prove  that 
he  was  not  the  seller,  had  no  interest  in  the 
sale,  and  acted  solely  as  the  agent  of  the  .pur- 


chaser. Holt  v.  State,  7  Ga.  App.  77,  66  S.  E. 
279;  Highsmith  v.  (Jity  of  Waycross,  7  Oa. 
App.  611,  67  S.  B.  677,  and  cases  there  cited. 
Whether  this  burden  is  successfully  carried  is 
aquestion  of  fact  to  be  determined  oy  the  jury. 
Where  more  than  one  transaction  is  proved 
by  the  state,  this  burden  relates  to  all  of  theoL 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Oent  Dig.  %\  275-281;  Dec  Dig. 
f  224.*] 

Error  from  City  Court,  of  Oglethorpe;  B. 
L.  Greer,  Judlge. 

C^eve  Braswell  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Jerre  M.  Moore,  for  plaintift  In  error.   Jnle 

Felton,  Sol.,  for  the  State. 

HILL,  O.  J.    Judgment  affirmed. 

(9  Oa.  App.  876) 
MAXWELL  V.  STATB.     (No.  8,662.) 
(Court  of  Appeals  of  Georgia.     Oct  23,  1911.) 

(8yUabu8  5y  the  Court  J 

ROBBEBT  (I  17*)— IWniCTMKNT  AND  INFOR- 
MATION (|  61*)— -Sufficiency— "DoLLAB." 
An  indictment  for  robbery  (omitting  formal 
parts)  charged  Chat  the  accused  **did  unlawful- 
ly, fraudulently,  and  violently  take  from  the 
person  of  W.  Archer  fifty  dollars  in  money, 
of  the  value  of  fifty  dollars,  the  personal  prop- 
ertv  of  him,  the  said  W.  Archer,  by  force." 
Heldf  that  the  description  of  the  property^  al- 
leged to  have  been  forcibly  taken  was  sufficient, 
and  the  court  i>roperly  overruled  a  special  de- 
murrer to  the  indictment,  on  the  ground  that 
it  was  not  alleged  whether  the  $50  in  money 
was  in  ^old,  silver,  or  paper  money,  and  the  de- 
nominations thereof  were  not  given.  Berry  v. 
State,  10  Oa.  518;  Watson  v.  State,  64  Oa. 
61. 

It  was  also  sufficient  on  the  question  of  val- 
ue, to  allege  that  the  ''fifty  dollars  in  money"* 
was  "of  the  value  of  fifty  dollars,'*  as  the 
courts  will  judicially  recognize  that  Che  word 
"dollar"*  is  the  money  unit  of  the  United  States 
and  is  of  the  value  of  100  cents.  McDonald 
V.  State,  2  Oa.  App.  633,  58  S.  E.  1067. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  §S  16-26;  Dec.  Dig.  f  17  ;♦  Indict- 
ment and  Information,  Cent  Dig.  {  183;  Dee 
Dig.  S  61.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2160-2164.] 

Error  from  Superior  Court,  Floyd  County; 
John  W.  Maddox,  Judge. 

Irwin  Maxwell  was  convicted  of  robbery, 
and  brings  error.    Affirmed. 

Eubanks  &  Mebane,  for  plaintiff  In  error. 
John  W.  Bale,  Sol.  Gen.,  for  the  State. 

HIULi,  C.  J.    Judgment  affirmed. 

(9  Ga.  App.  S7S) 
BUTLER   V.    STATB.     (No.  8,702.) 
(Court  of  Appeals  of  Oeorgia.     Oct  23,  1011.) 

(SyllahuM  5y  the  Court,) 

CannNAL  Law   (§   563*)— Corpus  DKLion— 
Sufficiency  op  Evidencx. 

The  evidence  relied  upon  to  support  ths 
verdict  consists  only  of  Incriminatory  state- 
ments by  the  accused,  and  there  is  no  evidence 


•If'or  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Ksp*r  Indexes 
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vhateTer,  aliunde  these  statements,  tending 
to  prove  the  corpus  delicti.  The  verdict  is 
therefore  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  $  563.*] 

Error  from  City  Court  of  Amerlcus;  J.  A. 
Hlxon,  Judge. 

Charlie  Butler  was  convicted  of  crime,  and 
brlnsrs  error.    Reversed. 

IIollls  Fort,  for  plaintiff  In  error.  Zach 
Childers,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  reversed. 


(9  Ga.  App.  855) 

McBRIDE  v.  STATE.     (No.  3,312.) 
(Court  of  Appeals  of  Georgia.     Oct.  23,  1911.) 

(Syllabus  ly  the  Court.) 

CbIMINJX     LiLW  (§  1159*)— APPEAI/— EVIDENCK. 

The  evidence,  though  very  weak  and  en- 
tirely circumstantial,  is  sufficient  to  authorize 
the  verdict  of  guilty,  and  this  court  is  without 
power  to  interifere. 

[EkL  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ${  3074-3083;  Dec.  Dig.  § 
1159.*] 

Error  from  Superior  Court,  Bulloch  Coon- 
ty;  B.  T.  Rawllngs,  Judge. 

Walter  McBride  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Anderson  &  Speer,  for  plaintiff  in  error. 
Alfred  Herrington,  Sol.  Gen.,  Hines  &  Jor- 
dan, and  A.  M.  Deal,  for  the  Stat& 

RUSSELL,  J.    Judgment  affirmed. 

(9  Ga.  App.  871) 

PERRY  V.   STATE.     (No.  3,637.) 
(Court  of  Appeals  of  Georgia.     Oct.  23,  1911.) 

(Syllabus  by  the  Court,) 

Review  of  Evidence. 

-  The  evidence,  though  circumstantial,  fully 
supports  the  verdict. 

Error  from  Superior  Court,  Mitchell  Coun- 
ty; Frank  Park,  Judge. 

Rubber  Perry  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

E.  E.  Cox,  for  plaintiff  In  error.  W.  B. 
Wooten,  Sol.  Gen.,  and  F.  A.  Hooper,  for  the 
State. 

POWELL,  J.     Judgment  affirmed. 


Homer  White  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Clay  &  Morris,  for  plaintiff  in  error.  J. 
P.  Brooke,  Sol.  Gen.,  for  the  Stat& 

POWELL,  J.    Judgment  affirmed. 

(9  Gfi.  App.  86S) 

WALKER  v.  STATE.     (No.  8,621.) 
(Court  of  Appeals  of  Georgia.     Oct  23,  1911.) 

(Syllabus  by  the  Oowrt.) 

1.  Labgent  (§  16*)— What  CoNSTiTtmcs. 
When  one  person  hands  to  another  money 

for  the  purpose  of  having  it  changed,  neither  the 
title  nor  the  legal  possession  passes;  and  if  the 
person  to  whom  the  money  is  thus  handed  takes 
and  carries  it  away  with  intent  to  steal,  formed 
either  at  the  time  when  the  money  is  handed 
him  or  subsequently  when  it  is  in  his  charge, 
he  is  guilty  of  simple  iarceny. 

[Ed.  Note.--For  other  cases,  see  Larceny, 
C^ent  Dig.  §§  39-42;   Dec.  Dig.  |  15.*] 

2.  Cbiminal  Law  ({  55*)— Intoxication  as  a 
Defense. 

While  drunkenness  may  be  a  circumstance 
from  which  the  jury  may  infer  that  one  who 
has  taken  and  carried  away  another's  property 
did  not  intend  to  steal  it,  still,  if  the  intention 
to  steal  is  present,  drunkenness  is  no  excuse  for 
the  crime,  even  though  the  intent  to  steal  be 
caused  by  the  drunkenness  itself. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  67;    Dec.  Dig.  §  55.*] 

3.  Larceny  (§  55*)— Evidence— Sufficiknct. 
The  eyidence,  though  weak,  is  legally  suffi- 
cient to  support  the  verdict 

[Ed.  Note.— For  other  caaea,  see  Larceny,  Dee. 
Dig.  i  55.*J 

Error  from  City  Court  of  Folic  County; 
F.  A.  Irwin,  Judge. 

Edward  Walker  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Wm.  H.  Trawick,  for  plaintiff  In  error.  J. 
A.  Wright,  Sol.,  and  E.  S.  Ault,  for  the  State. 

POWELL,  J.  The  prosecutrix  asked  the 
defendant  to  change  a  $5  bill.  He  took  it, 
and  stepped  into  a  store  as  If  to  get  the 
change,  and  then  disappeared.  Next  morn- 
ing, after  a  warrant  had  been  sworn  out  for 
his  arrest,  he  camie  to  the  prosecutrix  and 
told  her  that  he  was  drunk  on  the  day  be- 
fore, and  that  for  that  reason  he  failed  to 
come  back  with  the  change,  and  he  gave  her 
the  money  in  silver  dollars.  The  judge 
charged  the  Jury  that  if  the  defendant  took 
the  money,  and  intended  to  steal  it  at  the 
time,  or  If  afterward,  while  he  had  It,,  he 
formed  the  intention  to  steal  it,  and  carried 
it  away  and  appropriated  it  to  his  own  use, 
he  would  be  guilty  of  simple  larceny. 

[1]  It  is  well  settled  in  this  state  tliat, 
when  one  person  hands  another  money  for 
the  purpose  of  making  change,  the  title  does 
not  pass,  and  the  possession  of  the  person 
to  whom  the  money  is  handed  is  the  posses- 
sion of  the  owner  thereof  until  the  change 
has  been  made,  and  that,  if  a  person   to 

•For  otber  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  4k  ^m  Dig.  Key  No.  Sertea  4k  Rep*r  indtxes 


(9  Ga.  App.  877) 

WHITE  V.   STATE.     (No.  3,691.) 
(Court  of  Appeals  of  Georgia.     Oct  23,  1911.) 

(Syllabus  by  the  Court.) 

SomoiENCT  OF  Evidence. 

Only  a  question  of  fact  is  presented.  The 
jury  has  conclusively  settled  that.  Plummer 
V.  State,  1  Ga.  App.  507,  67  S.  E.  969. 

Error  from  Superior  (^urt,  (3obb  County; 
N.  A.  Morris,  Judge. 
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wliom  money  bas  thtu  beea  banded  takes 
it  and  carries  it  away  with  an  intent  to  steal 
it,  be  is  guilty  of  simple  larcoiy.  -  IHnkel- 
steln  y.  State,  105  Ga.  617,  31  S.  E.  589.  A 
question  is  here  presented  which  was  not 
presented  in  that  case^  however.  Suppose 
that  the  person  to  whom  the  bill  is  handed 
for  the  purpose  of  changing  it  takes  it  with- 
out intending  to  steal  it  at  the  time,  and 
then  subsequoitly  forms  the  intention  to 
steal  it,  is  the  offense  simple  larceny?  Some, 
of  the  language  used  in  the  course  of  the 
opinion  in  the  case  of  Bucklne  y.  State,  121 
Ga.  337,  49  S.  B.  257,  suggests  that  the  court 
bad  this  question  in  mind,  but  did  not  decide 
it  In  Abrams  v.  State,  121  Ga.  170,  48  S.  E. 
965,  it  was  held  that  where  one  borrows  an- 
other's property,  with  no  intention,  at  the 
time,  of  converting  it  to  his  own  use,  a  con- 
version thereafter,  pursuant  to  a  subsequent- 
ly formed  intent,  is  not  simple  larceny.  As 
pointed  out  in  Rice  v.  State,  6  Ga.  App.  160, 
64  S.  B.  575,  there  is  a  difference  between 
the  cases  wherein  the  defendant  obtains  the 
property  as  a  result  of  a  bailment,  and  where 
he  merely  gains  physical  control  over  it 
without  there  being  any  change  of  legal  pos- 
session. As  was  pointed  out  in  the  Flnkel- 
stein  Case  above,  there  is  no  bailment  and 
no  change  of  legal  possession,  where  one  per- 
son merely  hands  money  to  another  to  be 
changed;  consequently  in  cases  of  this  char- 
acter it  is  Immaterial  whether  the  intention 
to  steal  was  formed  at  the  moment  the  mon- 
ey was  handed  over,  or  formed  later.  If  the 
defendant,  having  the  money  in  his  tem- 
porary control,  but  not  In  his  legal  posses- 
sion, and  not  having  it  for  the  purpose  of 
ai^  bailment,  forms  an  intention  to  steal  it, 
and  takes  and  carries  it  away  for  that  pur- 
pose, his  crime  is  simple  larceny.  There  are 
similar  cases  in  which  the  crime  may  be 
both  simple  larceny  and  larceny  after  trust; 
but  in  these  cases  there  must  be  a  change  of 
possession  in  the  nature  of  a  bailment  Bry- 
ant V.  State,  8  Ga.  App.  889,  69  S.  B.  121. 

[2]  2.  The  court  charged  the  Jury  that 
though  they  should  find  that  the  defendant 
was  drunk,  this  would  be  no  excuse  for  the 
crime,  if  he  really  Intended  to  steal  the  mon- 
ey. Chief  Justice  Jackson,  in  Bernhard  v. 
State,  76  Ga.  613  (a  prosecution  for  cotton 
stealing),  says:  "Cotton  making,  ginning,  and 
packing  would  be  a  poor  business  in  Georgia, 
if  drunkenness  excused  a  man  for  stealing 
it  unless  the  prohibition  of  selling  intoxi- 
cating liquors  prevailed  everywhere  in  the 
state;  and  if  it  did,  plenty  of  rogues  would 
get  drank  on  elder  and  domestic  wines  In 
order  to  steal."  We  think  that  counsel  for 
the  plaintiff  in  error  is  correct  when  he  as- 
serts that  a  Jury  may  consider  the  intoxica- 
tion of  the  accused,  for  the  purpose  of  ex- 
plaining bis  conduct  and  determining  wheth- 
er he  carried  the  money  away  with  an  in- 
tent to  steal  it,  or  with  mere  lack  of  inten- 


tion. A  drunken  man,  coming  Into  posses^ 
sion  of  another's  money,  might  put  It  in  his 
pocket  and  fail  to  return  it  to  the  owner 
simply  because  he  was  too  drunk  to  act  as 
a  normal  man  would  under  the  circumstanc- 
es. He  might  even  spend  it  thinking  in  his 
drunkenness  that  it  was  his  own,  when  a 
sober  man  would  have  known  that  it  was 
another's;  and  in  such  cases  the  drunk«a 
man's  conduct  might  be  entirely  exempt  from 
any  animus  furandi.  A  drunken  man  might 
handle  another's  property  in  such  a  way  as 
that  if  he  were  sober,  the  Jury  would  believe 
he  intended  to  steal  it,  and  yet  the  Jury,  tak- 
ing into  consideration  bis  drunkenness,  might 
believe  that  he  did  not  intend  to  steal  it 
As  thoroughly  as  we  agree  with  counsel  in 
his  assertion  as  to  these  principles,  we  do 
not  agree  with  him  that  the  court  erred  in 
charging  the  jury  that  i^  the  defendant  did 
intend  to  steal  it  his  drunkenness  would  be 
no  excuse  for  his  crime.  If  the  instructions 
of  the  court  were  not  full  enough  upon  this 
subject  to  satisfy  counsel,  he  should  have 
made  a  request  for  further  instructions. 

[31  3.  The  evidence  of  the  defendant's  in- 
tention to  steal  the  money,  in-  the  light  of 
his  well-proved  drunken  condition,  is  some- 
what weak  and  unsatisfactory;  but  it  is  not 
legally  insufficient  to  support  the  verdict 

Judgment  affirmed. 


(9  Ga.  App.  863) 
NORFLETT  v.  STATD.     (No.  8305.) 
(Court  of  Appeals  of  Georgia.    Oct  23,  1911.) 

(SyllahuM  hy  the  Court,) 

IiABGBNY     (§     32*)— liABCENT     AFTEB     TRUBTV- 

Indictment. 

Where,  under  section  192  or  section  194 
of  the  Penal  Code  of  1910,  it  is  sought  to 
charge  a  violation  of  a  trust,  in  that  the  ac- 
cused failed  to  apply  Uie  property  to  the  use 
or  benefit  of  one  other  than  the  person  de- 
livering '  it,  the  indictment  should  allege  own- 
ership of  the  property. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  'gf  81-92 ;  Dec.  Dig.  §  32  ;♦  Indict- 
ment and  Informa/tion,  Cent.  Dig.  §  281.] 

Error  from  Superior  Court,  Warren  Coun- 
ty;  B.  P.  W^allter,  Judge. 

John  R.  Norflett  was  convicted  of  larceny 
after  trust  and  brings  error.    Reversed. 

L.  D.  McGregor  and  E.  P.  Davis,  for  plain- 
tiff in  error.  Thos.  J.  Brown,  SoL  Gten.,  for 
the  State. 

RUSSELLs  J.  Norflett  was  Indicted  for 
larceny  after  trust  the  indictment  being  in 
two  counts.  The  Jury  found  him  guilty  on 
the  first  count,  and  he  was  sentenced  to 
three  years'  Imprisonment  The  bill  of  ex- 
ceptions complains  of  the  ov^ruling  of  a  de- 
murrer to  the  indictment  and  also  of  the 
court's  refusal  to  grant  the  motion  for  a 
new  trial  ffied  by  the  defendant  in  the  court 
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below.  Inasmadi  as  we  have  concluded  that 
the  court  erred  in  overruling  the  demurrer 
to  the  indictment,  tt  .is  unnecessary  to  con- 
sider any  other  assignment  of  error. 

The  material  part  of  the  first  count  of  the 
indictment  is  as  follows:  "In  the  name  and 
behalf  of  the  citizens  of  Georgia,  charge  and 
accuse  John  R.  Norflett  with  the  offense  of 
larceny  after  trust,  for  that  the  said  John 
R.  Norflett,  on  the  20th  day  of  October,  1908, 
in  the  county  aforesaid,  was  intrusted  with 
thirty-five  dollars  in  money,  of  the  value  of 
thirty-five  dollars,  by  T.  T.  Thomas,  for  the 
use  and  benefit  of  Laborers'  Mercantile  &  In- 
vestment Co.,  a  corporation  of  said  state, 
and  for  the  purpose  of  having  the  said  John 
R.  Norfiett  to  deliver  and  pay  said  sum  of 
thirty-five  dollars  to  said  Laborers'  Mercan- 
tile &  Investment  Ck>.;  and  said  John  R.  Nor- 
flett did,  on  the  day  and  year  aforesaid,  in 
the  county  aforesaid,  fraudulently  convert 
the  said  thirty-five  dollars  to  his  own  use, 
to  the  injury  and  without  the  consent  of  said 
T.  T.  Thomas,  and  to  the  injury  and  without 
the  consent  of  said  Laborers'  Mercantile  & 
Investment  Co,,  and  without  paying  to  ei- 
ther said  T.  T.  Thomas  or  said  Laborers' 
Mercantile  &  Investment  Go.  the  said  thir- 
ty-five dollars,  or  any  i)art  thereof."  The 
defendant  demurred  to  the  Indictment,  be- 
cause the  ownership  of  the  money  alleged  to 
have  been  converted  was  not  set  forth.  We 
think  this  demurrer  well  taken.  It  is  nec- 
essary that  the  indictment  should  aver  every 
material  ftict  necessary  to  make  the  crime 
complete. 

An  examination  of  the  definitions  of  the 
various  classes  of  embezzlements  and  larcen- 
ies after  trust,  as  contained  in  the  Penal 
Code  of  1910,  discloses  that  the  indictment 
fails  to  charge  all  the  elements  necessary  to 


make  a  complete  crime  under  any  of  thenu 
It  may  not  be  necessary  in  every  case  to  allege 
ownership  of  the  goods  claimed  to  liave  beeu 
fraudulently  converted  by  the  defendant  In 
fact,  under  section  189,  one  who  wrongfully 
converts  goods  intrusted  to  him  by  a  mera 
bailor  thereof  violates  the  law,  provided  he 
fails,  on  demand,  to  make  proper  restitution. 
But  it  is  evident  that  the  pleader  was  not 
proceeding  under  this  section,  for  the  reason^ 
among  others,  that  no  demand  is  alleged. 
If  the  indictment  can  stand  at  all,  it  must  be 
under  section  192  or  section  104.  An  ex- 
amination of  those  sections,  however,  shows 
that  one  of  the  necessary  elements  of  the 
crimes  therein  defined  is  that  the  property 
shall  have  been  delivered  to  the  accused  on 
trust  to  be  applied  to  the  use  and  benefit  ei- 
ther of  thq  owner  or  of  the  person  deliver- 
ing it 

The  indictment  in  the  present  case  ex« 
pressly  negatives  the  idea  that  the  property 
was  to  be  applied  to  the  use  and  benefit  of 
Thomas,  the  person  delivering  it;  for  the 
allegation  is  that  it  was  to  be  applied  to  the 
use  and  benefit  of  the  Laborers'  Mercantile 
&  Investment  Company.  But  nowhere  is  it 
alleged  that  that  company  was  the  owner  of 
the  money.  Under  the  sections  named,  where 
the  violation  of  the  trust  is  the  failure  to 
apply  the  property  to  the  use  and  benefit  of 
one  other  than  the  person  delivering  it  the 
indictment  must  allege  that  the  other  is  the 
owner  of  the  property;  otherwise  it  is  fatal- 
ly defective.  Penal  Code  1910,  §  192;  Keys 
V.  State,  112  Ga.  392,  37  S.  E.  762,  81  Am.  St 
Rep.  63;  Smith  v.  State,  121  Ga.  618,  49  S.  B. 
677;  Jackson  v.  State,  76  Ga.  551;  Hagood 
V.  State,  5  Ga.  App.  80,  62  S.  E.  641;  Blrt  T. 
State,  1  Ga.  App.  150,  57  S.  E.  966. 

Judgment  reversed. 
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FIEHiDS  T.  BYNUM. 

(Supreme  Goart  of  North  OaroUna.     Oct  25, 

1911.) 

1.  Tbial  (I  350*)— Special  Intebbogatobies. 

In  slander,  in  which  the  answer  merely 
alleffed  that  the  allegations  of  the  complaint  as 
to  the  utterance  of  slanderous  words  were  un- 
true, and  denied  any  damfi^  to  plaintiff,  the 
court  submitted  three  special  issues,  to  wit, 
whether  defendant  spoke  to  plaintiff  in  the 
hearing  of  others  the  words  alleged  in  para- 
graphs 3  and  4  of  the  complaint,  or  such 
words  in  suhetance,  and  what  damage,  if  any, 
plaintiff  was  entitled  to  recover.  Held,  that 
the  special  issues  submitted  were  proper;  de- 
fendant being  entitled  thereunder  to  offer  evi- 
dence of  any  defense  alleged  by  him. 

[Ed.  Note.—For  other  cases,  see  TriaL  Dec 
Dig.  I  350.*] 

2.  Libel  and  Slandeb  (S  50*)— Pbiyilbgbd 
goumunigations. 

The  alleged  slander  was  a  charge  that 
plaintiff  burned  a  sawmill;  plaintiff  claiming 
that  defendant  called  him  out  of  his  residence, 
and,  in  the  presence  of  several  others,  charged 
that  plaintiff  burned  a  mill  the  night  before, 
and  also  burned  a  mill  on  the  same  site  in 
June  past  Defendant's  version  was  that  he 
asked  plaintiff  about  trying  to  convey  timber  to 
others  after  he  had  sold  it  to  defendant  and 
then  stated  that  he  believed  that  plaintiff  had 
burned  the  mill,  and  that  his  neighbors  also 
believed  it  Held,  that  it  could  not  be  said 
that  the  communication  to  plaintiff  was  fairly 
made  on  a  proper  occasion,  and  in  a  proper 
manner,  so  as  to  be  privileged,  on  the  ground 
that  he  made  the  statement  as  to  the  burning 
of  the  mill  tct  further  his  own  interests,  because 
he  was  having  timber  sawed  at  it;  to  make 
the  communication  privileged,  it  being  necessary 
that  defendant  should  have  made  it  on  a  proper 
occasion,  and  under  a  sense  of  duty,  with  the 
bona  fide  purpose  of  ascertaining  the  origin  of 
the  fire. 

[Ed.   Note.— For  other  cases,  see   Libel  and 
Slander,  Cent.  Dig.  |f  149,  150;    Dec  Dig.  § 

8k  Libel  and  Slandeb  <{  41*)— Pbivileged 
Communications— Pbesencb  of  Thibd  Pbb- 

80N. 

While  the  accidental  presence  of  a  third 
person  will  not  always  prevent  a  statement 
from  being  a  privileged  communication,  so  as 
not  to  be  actionable  slander,  it  is  deprived  of 
its  privileged  character  if  defendant  intention- 
ally makes  the  statement  in  Uie  presence  of  a 
number  of  others. 

[Ed.   Note.— For  other  cases,  see  Libel   and 
^lander.  Cent  Dig.  H  127-120;    Dec  Dig.  § 

4,  Libel  and  Slandeb  Q  50)^*)— PBivilbgbd 
Communications. 

While  answers  to  questions  asked  b^  plain- 
tiff will  be  privileged  communications  if  other- 
wise so,  though  made  in  the  presence  of  third 
persons,  any  privileged  character  which  the 
words  would  otherwise  have  is  lost  by  their 
repetition  by  defendant  in  the  presence  of  third 
persons. 

[£)d.   Note.— For  other  cases,   see  Libel  and 
Slander,  Dec.  Dig.  ^  50%.*] 

6b  Libel  and  Slander  (|  113*)— Damages— 
"Genebal  Damages." 

"General  damages"  include  actual  or  com- 
pensatory damages,  and  the  injuries  which  the 
law  presumes  to  have  naturally  and  necessarily 
resulted  from  the  utterance  of  words  slander- 
ous per  se,  such  as  a  charge  of  arson,  including 


injury  to  the  feelings  and  resulting  mental  suf- 
fering, and  may  also  include  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  342;  Dec  Dig.  $  113.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3059,  3060;   vol.  8,  p.  7669.] 

6.  Libel  and   Slandeb  <§  33*)— Damages- 
Pleading— Genebal  Damages. 

General  damages  need  not  be  pleaded  or 
proved  in  an  action  for  damages  resulting  from 
words  slanderous  per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  112 ;   Dec  Dig.  §  33.*] 

7.  Libel   and    Slandeb    (|   5*)— Damages— 

COMPENSATOBT     DAMAGES— BIaUOB— NECES- 
SITY. 

Malice  by  .defendant  in  uttering  words  slan- 
derous per  se  is  not  essential  to  authorize  the 
recovery  of  compensatory  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  278;    Dec  Dig.  |  5.*] 

8.  Libel  and  Slandeb  (|  120*)— Damages- 
Punitive  Damages. 

The  jury  may  award  punitive  damages  in 
a  slander  action,  if  the  slanderous  words  were 
uttered  from  personal  malice,  with  intent  to 
injure  plaintiff,  or  with  a  wanton  and  reckless 
disregard  of  his  rights;  but  if  the  defendant 
was  not  actuated  oy  malice,  only  compensa- 
tory damages  may  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent   Dig.  §§  350-351;    Dec  Dig.  $ 

9.  Libel  and  Slandeb  ({  123*)— Damages- 
Punitive  Damages. 

The  issue  of  punitive  damages  ^as  properly 
submitted  to  the  jury,  in  an  action  for  slander 
in  charging  the  burning  of  a  mill,  where  plain- 
tiff testified  that  defendant  came  to  his  residence 
and  called  him  out  and  stated  in  the  presence 
of  others,  "You  burned  the  mill  up  last  night," 
and  further  stated  that  he  woula  blow  plain- 
tiff's brains  out  if  he  opened  his  mouth,  and 
that  plaintiff  was  the  man  who  also  buruM  the 
mill  in  June. 

lEd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  356-364;  Dec  Dig.  S 
123.*] 

Appeal  ftom  Superior  Court,  Chatham 
County;  Allen,  Judge. 

Action  by  Henry  T.  Fields  against  Thomas 
M.  Bynum.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

These  issues  were  submitted  to  the  jury. 
''(1)  Did  the  defendant  speak  to  the  plaintlif, 
in  the  presence  and  hearing  of  Willie  J. 
Bright  and  others,  the  words  set  out  In  para- 
graph  3  of  the  complaint,  or  words  of  the 
same  substance?  Answer:  Yes.  (2)  pid  the 
defendant  speak  to  the  plaintiff.  In  the  pres- 
ence and  hearing  of  Willie  J.  Bright  and 
others,  the  words  set  out  in  paragraph  4  of 
the  complaint,  or  words  of  the  same  sub- 
stance and  meaning?  Answer:  Yes.  (3) 
What  damage,  If  any.  Is  plaintiff  entitled  t^ 
recover?  Answer:  $500  (five  hundred  dol 
lars).'*  From  the  Judgment  rendered,  the 
defendant  appealed. 

W.  P.  Bynum,  Hayes  &  Bynum,  and  Rob- 
ert C.  Strudwlck,  for  appellant  H.  A.  Lon- 
don &  Son,  for  appellee. 
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BROWN,  X  01  1.  The  defendant  excepted 
to  the  issues,  and  tendered  two  othera 
Thofle  submitted  have  been  practically  ap- 
proved by  this  court  In  several  cases.  Mc- 
Curry  v.  McCurry,  82  N.  C.  296;  Wozelka 
V.  Hettrlck,  93  N.  C.  10;  Rice  v.  McAdams, 
149  N.  G.  29,  62  S.  E.  774.  Under  the  issues 
submitted,  the  defendant  had  opportunity  to 
present  evidence  of  any  defense  set  up  in  his 
answer.  Deaver  v.  Deaver,  187  N.  0.  246, 
49  S.  B.  118. 

[2]  2.  The  defendant  contends  that  the  oc- 
casion when  the  words  were  uttered  was  a 
privileged  one,  ez^npting  him  from  civil 
liability  for  their  utterance.  Defendant  ten- 
dered certain  prayers  for  instruction,  pre- 
senting that  view,  which  were  refused.  We 
are  of  opinion  that  the  occasion  was  not 
privileged,  and  that  the  prayers  were  prop- 
erly refused.  The  contention  of  the  defend- 
ant is  that  he  had  a  direct  personal  interest 
In  the  burning  of  the  mill,  although  It  be- 
longed to  Buie,  as  he  was  engaged  in  sawing 
defendants  timber  with  It,  and  another  mill 
had  been  burned  on  the  same  site  the  June 
previous;  that  he  sought  the  plaintiff  in 
good  faith,  to  ascertain  who  burned  the  mill, 
and  in  the  discharge  of  a  private  duty  in  the 
prosecution  of  his  own  interests. 

We  do  not  differ  with  the  learned  counsel 
as  to  the  law,  but  only  In  its  application  to 
the  facts  of  this  case.  The  plaintiff's  version 
of  the  facts  is  that  the  defendant  came  to 
his  residence  end  called  him  out,  saying, 
"You  burnt  the  mill  up  last  night"  "I  told 
hini  I  did  not  Jim  Campbell,  Norflus  Bar- 
ber, and  Willie  Bright  were  present  De- 
fendant said  he  would-  blow  my  brains  out 
if  I  opened  my  mouth;  said  I  was  the  man 
that  burnt  it  in  June,  and,  'I  know  you  did 
it'  I  did  not  bum  either  mill.**  Several  wit- 
nesses testified  to  plaintiff's  good  character. 
There  was  no  evidence  that  his  character 
was  bad.  Defendant  testifies:  "I  then  asked 
him  [the  plaintiff]  about  trying  to  deed  the 
timber  to  other  parties  after  he  had  sold  It 
to  me;  that  I  believed  he  had  burned  the 
mill  and  that  his  neighbors  believed  it  I 
never  charged  him  with  burning  the  mill, 
only  as  above  stated.'*  In  order  to  bring 
himself  within  the  protection  which  attaches 
to  communications  made  in  the  fulfillment  of 
a  duty,  the  defendant  must  show  something 
more  than  an  honest  belief  in  the  truth  of  his 
utterance.  He  must  show  that  what  he  said 
was  a  communication,  made  in  a  sense  of 
duty,  with  the  bona  fide  purpose  of  ascer- 
taining the  origin  of  the  fire,  and  that  it  was 
made  on  an  occasion  which  justified  the  mak- 
ing of  it  Dawkins  v.  Lord  Paulet,  I^  R.  5 
Q.  B.  102;  Newell  on  Slander,  p.  477. 

[3]  Then,  again,  where  the  expressions  em- 
ployed are  allowable  in  all  respects,  the  man- 
ner  in  which  they  are  made  public  may  take 
them  out  of  the  privilege.  In  the  case  of 
spoken  words,  the  defendant  must  be  careful 
in  whose  presence  he  speaks.    While  the  ac- 


cidental presence  of  a  third  person  wDl  nol 
always  take  the  case  out  of  the  privilege,  it 
is  otherwise  if  the  defendant  purposely  se- 
lects an  occasion  where  a  number  of  persons 
are  present  Odgers  on  Ubel  and  Slander, 
199. 

[41  It  is  generally  held  that  answers  to 
questions  put  by  the  plaintiff  ^himself  will  In 
general  be  privileged,  though  made  in  the 
presence  of  third  persons.  Palmer  v.  Ham- 
merstone,  1  Cab.  &  El.  86;  Billings  v.  Fair- 
banks, 139  Mass.  66,  29  N.  B.  544.  But  even 
In  reply  to  plaintiff's  questions  the  defendant 
is  not  protected  by  privilege,  if  he  r^eats, 
in  presence  of  third  persons,  charges  of  a 
slanderous  character  which  he  has  previously 
made.  Griffiths  v.  Lewis,  63  E.  O.  L.  61; 
Sanborn  v.  Fickett,  91  Ma  364,  40  Atl.  66;  IS 
Am.  &  Eng.  1032.  Assuming  the  communica- 
tion to  have  been  made  in  manner  and  form 
as  testified  by  the  plaintiff,  it  is  manifestly 
not  privileged.  And  we  think,  taking  the 
defendant's  version  of  the  occurrence,  It  was 
not  a  privileged  occasion.  The  response  was 
not  elicited  in  reply  to  questions  asked  by 
plaintiff.  Nor  Is  the  infer^oe  Justified  that 
the  defendant  sought  the  plaintiff  for  the 
sole  purpose  of  ascertaining  the  origin  of  the 
fire.  Defendant  put  no  questions  to  the 
plaintiff,  and  asked  for  no  information.  Ac- 
cording to  defendant's  own  testimony,  he 
did  not  ask  plaintiff  if  he  bumpd  the  mill, 
but  at  once  charged  plaintiff  with  attempt- 
ing to  sell  timber  which  he  had  already  sold 
plaintiff,  and  then  substantially  charged  him 
with  burning  the  mill.  **I  believe  you  burned 
the  mill,  and  your  neighbors  believe  it." 
"You  know  you  burned  the  mill,"  etc.  These 
are  words  of  accusation,  and  not  those  which 
should  be  used  in  an  inquiry  intended  only 
to  elicit  the  truth.  The  defendant  did  not 
seek  the  plaintiff  in  privacy,  and  demand 
to  know  what  plaintiff  had  to  say  concern- 
ing the  burning  of  the  mill,  but  made  the 
accusation  openly,  in  the  presence  of  three 
persons.  "Confidential  communications,"  says 
Mr.  Newell,  "must  not  be  shouted  across  the 
street  for  all  passersby  to  hear.**  "He  should 
choose  a  time  when  no  one  else  is  by,  except 
those  to  whom  it  is  his  duty  to  make  the 
stat^nent"  Page  477.  From  all  the  evi« 
dence  it  cannot  be  Inferred  that  the  com- 
munication was  fairly  and  impartially  made 
on  a  proper  occasion,  in  a  proper  manner, 
and  without  other  defamatory  matter.  These 
are  essentials  to  a  privileged  communication, 
especially  where  the  matter  communicated 
charges,  as  In  this  case,  a  felony.  Newell, 
p.  477. 

The  cases  strongly  relied  upon  by  the 
learned  counsel  for  the  defendant  are  Adcock 
V.  Marsh,  80  N.  C.  360,  and  Brown  v.  Hatha- 
way, 13  Allen  (Mass.)  239.  In  the  former, 
the  communication  was  in  private,  and  was 
in  the  strictest  sense  privileged;  made,  as 
held  by  this  court,  in  the  performance  of  a 
high  moral  duty.     In  the  latter*  the  com- 
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mtinlcatioii  was  made  In  the  house  of  the 
plaintiff,  and  in  reply  to  inquiries  pot  by 
plaintiff,  in  presence  of  a  police  officer,  who 
accompanied  the  defendant  for  the  purpose 
of  searching  the  house  for  stolen  goods.  The 
Supreme  Court  of  Massachusetts  held  tbat 
the  circumstances  surrounding  it  made  the 
communication  privileged. 

[I-I]  3.  Upon  the  issue  of  damage,  the  de- 
fendant contended  that  there  is  no  eyidence 
upon  which  damages  can  be  awarded,  and 
further  requested  the  court  to  charge:  '*It 
is  Incumbttit  on  the  plaintiff  to  show  to  the 
jury  eyidence  that  he  has  suffered  damage. 
before  he  can  ask  you  to  award  any  to  him." 
His  honor  refused  to  give  the  instruction, 
and  the  defendant  excepted.  The  plaintiff 
asked  for  general  damages  and  pleaded  no 
special  damages.  General  damages  include 
actual  or  compensatory  damages,  and  em- 
brace compensation  for  those  injuries  which 
the  law  will  presume  must  naturally,  proxi- 
mately, and  necessarily  result  from  the  ut- 
terance of  words  which  are  actionable  per  se^ 
such  as  the  charge  made  In  this  case.  Such 
danuiges  include  injury  to  the  feelings,  and 
mental  suffering  endured  in  consequence. 
General  damages  need  not  be  pleaded  or  prov* 
ed.  18  Am.  &  Eng.  1061,  1082,  1083,  and 
cases  cited  in  notes.  General  damages  are 
sometimes  called  substantial  damages,  and 
are  based  upon  the  theory  that  it  is  compe- 
tent for  the  Jury  to  award,  where  the  words 
are  actionable  per  se,  a  figure  which  will 
fairly  compensate  the  plaintiff  for  the  injury 
sustained.  Newell,  p.  841.  The  right  to  re- 
cover compensatory  damage  is  in  no  way  de- 
pendent on  the  existence  of  malice  upon  the 
part  of  the  defendant  18  Am.  ft  Eng.  Enc. 
p.  1089.  General  damages  also  include  puni- 
tive damages,  which  a  jury  in  proper  cases 
may  exercise  their  discretion  in  awarding. 
His  honor  charged  the  Jury:  "That  if,  after 
considering  this  view  of  the  evidence,  the 
Jury  are  satisfied  by  the  greater  weight  of 
the  evidence  that  the  charge  was  made  from 
personal  malice,  with  the  design  and  purpose 
to  injure  the  plaintiff,  or  that  the  charge 
was  made  in  such  a  manner 'that  It  showed 
a  wanton  and  reckless  disregard  of  the  plain- 
tiff's rights,  the  Jury  may,  in  addition  to  com- 
pensation, give  exemplary  or  punitive  dam- 
ages, which  is  allowed  as  a  kind  of  punish- 
ment, with  a  view  of  preventing  similar 
wrongs  in  the  future.'*  His  honor  further 
charged  that  if  the  defendant  was  not  actu- 
ated by  malice  the  plaintiff  can  recover  only 
compensatory  damage.  This  is  a  clear  and 
correct  statement  of  the  law.  Odger,  p.  291; 
18  Am.  &  Eng.  Enc.  p.  1091,  and  cases  cited; 
Newell,  p.  842. 

[9]  The  version  of  the  occurrence  given  by 
plaintiff  is  sufilcient  evidence  to  be  submit- 
ted to  the  Jury  as  a  basis  for  punitive  dam- 
ages. 

No  error. 


(156  N.  C.  86S) 

DALRYMPLB  V.  GOLD. 

(Supreme  Court  of  North  Carolina.     Oct  25, 

19U.) 

1.   PUBADIITG     (i    216*>— DBMtJRBEE. 

A  demurrer  points  out  the  defects  in  the 
pleading  demurred  to,  and  extraneous  matters 
cannot  be  called  in  aid  to  supply  deficiencies, 
but  the  demurrer  must  stand  or  fall  by  the 
face  of  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §|  585-539 ;   Dec.  Dig.  §  21'?.*] 

2.  Specifio    Pkbtobm^ncb    (|    114^)  — Com- 
plaint—S  utficienct. 

A  complaint  by  a  purchaser  for  spedfio 
performance,  which  shows  that  the  vendor  was 
married  and  that  his  wife  did  not  join  in  the 
contract,  but  which  does  not  show  the  existence 
of  a  judgment  lien  on  the  property  at  the  date 
of  the  contract,  or  anv  prior  mortgage  reserv- 
ing the  homestead,  or  that  the  contract  was  void 
as  to  creditors  and  no  homestead  allotted  in 
other  land,  Is  not  demurrable;  but  defendants 
must  answer,  so  that  the  facts  may  be  disclosed 
and  the  vendor  establish,  if  he  can,  the  facts 
rendering  the  contract  invalid  under  Const,  art. 
10,  S  8,  forbiddinz  any  disposition  of  the  home- 
stead except  by  deed  signed  by  the  owner  and 
his  wife. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  f§  356-372;  Dec  Dig. 
§  114.*] 

Appeal  from  Superior  Court,  Moore  Coi^n- 
ty;  Cooke,  Judge. 

Action  by  M.  G.  Dalrymple  against  T.  W 
Ck)le.     From  a  Judgment  of  dismissal,  ren- 
dered on  sustaining  a  demurrer  ore  tenus» 
plaintiff  appeals.     Reversed. 

This  action  was  brought  to  compel  the  spe 
cific  performance  of  a  contract  to  convey 
land,  and  was  heard  below  upon  a  demurrei 
to  the  complaint,  which  alleged:  That  on 
the  15th  day  of  October,  1910,  the  defendant 
for  a  valuable  consideration,  contracted  and 
agreed  in  writing  with  the  plaintiff  to  make, 
execute,  and  deliver  to  the  plaintiff,  his  heirs 
and  assigns,  a  good  and  sufficient  deed  of 
conveyance  to  the  tract  of  land  described  in 
the  complaint,  with  covenants  of  warranty, 
upon  the  payment  to  the  defendant  of  the 
sum  of  $1,490,  the  purchase  price  agreed 
upon,  within  90  days  from  the  date  of  the 
contract;  that  the  contract  was  duly  re- 
corded, and  within  the  00  days  fixed  in  the 
contract  the  plaintiff  notified  the  defendant 
that  he  elected  to  take  and  purchase  the 
land  in  accordance  with  the  terms  of  the 
contract,  and  would  tender  the  $1,400  with- 
in the  90  days,  and  that  he  did  actually  ten- 
der said  sum  within  the  90  days  and  demand- 
ed tbat  the  defendant  make,  execute,  and  de- 
liver a  deed  in  accordance  with  the  terms  of 
the  contract,  but  that  the  defendant  neglect- 
ed, failed,  and  refused  to  execute  and  deliver 
the  deed;  and  that  the  plaintiff  is  still  ready, 
able,  and  willing  to  comply  with  the  terms  of 
the  contract  and  pay  the  purchase  money, 
upon  the  execution  and  delivery  of  the  deed. 
That  after  the  execution  of  said  contract,  the 
plaintiff  actually  paid  or  assumed  the  pay- 
ment of  $133.65  for  the  benefit  of  the  def eud- 
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ant,  which  sum,  It  was  agreed  by  the  defend- 
ant, should  be  applied  pro  tanto  to  the  pur- 
chase price  of  the  lands  under  the  contract. 
It  was  further  alleged  In  the  complaint  that, 
at  the  time  of  'the  tender  of  the  purchase 
money  and  the  demand  that  the  defendant 
execute  and  deliver  the  deed,  there  were 
mortgagee  executed  by  the  defendant  and  his 
wife  to  certain  parties  named  in  the  com- 
plaint and  duly  recorded  in  Moore  county, 
which  were  and  are  liens  on  the  land,  and 
also  a  Judgment  docketed  against  the  defend- 
ant, which  was  also  a  lien  on  said  land,  in  fa- 
vor of  Mrs.  S.  D.  Cole,  the  plaintiff  in  the 
judgment,  and  against  the  defendant,  for  the 
sum  of  $100,  with  Interest  and  costs.  The 
case  on  appeal  states:  "The  court  finds  as 
a  fact  that  the- Judgment  referred  to  In  the 
complaint  was  docketed  May  6,  1910." 

The  defendant  demurred  upon  the  follow- 
ing ground:  *'That  a  cause  of  action  is  not 
alleged  in  the  complaint,  In  that  It  appears 
upon  the  face  of  the  complaint  that  the  de- 
fendant is,  and  was  at  the  time  of  the  execu- 
tion of  the  alleged  contract  referred  to  in  the 
complaint,  a  married  man,  and  that  defend- 
ant's wife  did  not  Join  in  the  execution  of 
said  alleged  contract,  and  at  the  time  of  the 
execution  of  said  alleged  contract  there  was 
a  docketed  Judgment,  as  well  as  recorded 
mortgages,  both  liens  thereon,  and  that  ex- 
ecution could  have  been  issued  upon  said 
docketed  judgment,  and  the  alleged  contract 
Is  therefore  void  and  inoperative."  It  was 
admitted  upon  the  argument  of  the  demur- 
rer that  the  defendant  was  at  the  time  of 
the  execution  of  the  contract,  and  still  is,  a 
married  man.  That  admission  also  appears 
upon  the  face  of  the  complaint.  At  the  hear- 
ing, and  upon  consideration  of  the  demurrer, 
which  was  ore  tenus,  the  court  sustained 
the  same,  and  dismissed  the  action  of  the 
plaintiff,  and  he  appealed. 

U.  L.  Spence  and  G.  W.  McNeill,  for  ap- 
pellant H.  r.  Seawell  and  R.  L.  Burns,  for 
appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  defendant  demurred  to  the  com- 
plaint, upon  the.  ground  that  it  appeared 
therefrom  that  the  plaintiff  was  a  married 
man  at  the  time  the  contract  was  made,  that 
his  wife  Is  living,  and  that  at  said  time 
there  was  a  judgment  against  him  which  was 
duly  docketed  in  the  superior  court  and  con- 
stituted a  lien  on  his  real  estate,  and  that, 
as  execution  could  have  been  issued  on  the 
Judgment  at  any  time  after  it  was  docketed, 
the  contract  was  void,  for  the  reason  that 
It  was  an  executory  agreement  to  convey  his 
land,  and  this  could  not  be  done,  as  he  was 
entitled  to  a  homestead,  and  his  wife  had  not 
joined  in  the  execution  of  the  contract  with 
privy  examination,  relying  upon  the  provi- 
sion of  the  Constitution  (article  10,  §  8)  for- 
bidding any  disposition  of  the  homestead, 
except  by  deed  of  the  homesteader  and  ''the 


voluntary  signature  and  assent  of  his  wife 
[thereto,  which  shall  be]  signified  on  her 
private  examination,  according  to  law.*" 

It  was  said  by  Justice  Avery  in  Hughes 
V.  Hodges,  102  N.  C.  250,  9  S.  E.  441:  "As 
between  the  creditor  having  a  lien  on  the 
one  side,  and  the  debtor  and  his  family  on 
the  other,  the  Constitution  does  create  a 
right  to  a  home  for  the  benefit  of  the  debtor's 
family  In  his  lands — a  home  that  may  never 
be  marked  out  by  metes  and  bounds.  The 
debts  may  be  discharged  before  the  home- 
stead is  allotted,  and  then  the  inchoate  right, 
as  applied  to  the  debtor's  land,  no  longer 
exists.  But  when  the  creditor  reduces  his 
claim  to  judgment,  the  law  places  him  and 
the  debtor  at  arm's  length,  and  frustrates 
every  effort  of  either  to  evade  the  section  of 
the  Constitution  that  gives  the  wife  the  veto 
power,  by  requiring  an  allotment  of  the  home- 
stead as  antecedent  to  any  sale,  and  her  as- 
sent, with  privy  examination,  before  the  Im- 
provident husband  can  dispose  of  it;  so,  if 
the  debtor  sells  to  defraud  his  creditor,  when 
the  latter  moves  in  the  court  to  set  aside 
his  deed  and  subject  the  land  to  his  claim, 
the  Constitution  gives  first  the  right  to  an 
undefined  homestead,  and  the  law,  made  in 
pursuance  of  the  Constitution,  ascertains  its 
bounds  as  soon  as  he  seeks  to  sell."  He  fur- 
ther says:  "Until  the  owner  contracts  debts, 
there  can  be  no  undefined  homestead  right 
attaching  to  his  land,  and,  unless  his  home- 
stead has  already  been  allotted,  section  8, 
art  10,  of  the  Constitution,  does  not  restrict 
his  power  to  convey.  If,  however,  the  home- 
stead has  once  been  laid  off  at  the  Instance 
of  creditors,  though  the  debts  may  be  dis- 
charged, the  restriction  remains,  and  renders 
the  joinder  of  the  wife  essential  to  a  valid 
conveyance  of  it  The  definition  given  in 
Adrian  v.  Shaw  [82  N.  C.  474]  must  be  con- 
sidered as  modified  and  restricted  in  its  ap- 
plication, so  as  to  conform  to  the  views  we 
have  expressed  in  this  opinion."  In  the  de- 
fendant's appeal  in  Hughes  v.  Hodges,  at 
page  262  of  102  N.  C,  and  page  441  of  9  S. 
E.,  Justice  Avery,  for  the  court,  thus  sums 
up  the  law:  "The  presumption  of  law  is  in 
favor  of  the  validity  of  this  and  every  other 
deed  executed  In  due  form.  If  the  defendant 
seeks  to  have  it  declared  void,  because  it 
was  made  in  disregard  of  the  requirements 
of  section  8,  art.  10,  of  the  Constitution,  the 
burden  is  upon  him  to  show  that  the  home- 
stead .right  attached  to  the  land  and  vitiated 
the  conveyance,  for  the  want  of  the  joinder 
of  the  wife,  with  privy  examination,  for  one 
of  the  three  following  reasons:  (1)  That  a 
homestead  had  been  allotted  to  him  in  the 
land  described  In  the  mortgage  deed,  either 
on  his  own  petition  or  by  an  officer  in  ac- 
cordance with  law.  (2)  That  there  was  an 
unsatisfied  judgment  or  judgments  that  con- 
stituted a  lien  upon  the  land,  when  conveyed, 
and  upon  which  execution  might  still  issue 
and  make  it  necessary  to  have  his  homestead 
allotted,  or  a  mortgage  reserving  an  unde- 
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fined  homestead,  and  constituting  a  Hen  on 
the  land  that  could  not  be  foreclosed  with- 
out allotting  a  homestead  to  the  mortgagor 
in  the  land.  (3)  That  the  mortgage  deed  was 
void,  because  executed  with  intent  to  de- 
fraud the  defendant's  creditors,  and  that  the 
mortgagor  did  not  have  a  homestead  allotted 
already  in  other  lands.  In  order  to  rebut 
the  presumption  of  validity  by  bringing  the 
deed  under  the  prohibition  contained  in  sec- 
tion 8,  art.  10,  of  the  Constitution,  one  of 
these  grounds  of  objection  mentioned  must 
be  made  to  appear  by  any  persoa  who  would 
raise  a  question  as  to  the  effect  of  the  con- 
veyance." 

It  is  this  construction  of  the  Constitution 
upon  which  the  defendant  relies  to  invali- 
date the  contract  of  sale  or  option.  Justice 
Merrlmon  dissented  from  the  Judgment  and 
opinion  of  the  court,  and  held  the  view  that 
the  homestead  right,  and  the  protection  guar- 
anteed by  the  Constitution  against  a  trans- 
fer thereof,  without  the  assent  and  privy  ex- 
amination of  the  wife,  does  not  depend  upon 
any  state  of  indebtedness,  nor  is  it  required 
that  the  homestead  should  have  been  actual- 
ly allotted,  or  that  a  Judgment  lien  or  other 
conditions  indicated  in  the  opinion  of  the 
court,  should  exist  before  the  provision  of 
article  10,  §  8,  of  the  Constitution,  which 
forbids  a  conveyance  of  the  homestead  with- 
out such  assent  and  privy  examination,  would 
become  operative.  He  also  thought  that  the 
opinion  of  the  court  in  Hughes  v.  Hodges 
was  in  conflict  with  prior  decisions  of  this 
court  in  Jenkins  v.  Bobbitt,  77  N.  C.  385, 
Lambert  v.  Klnnery,  74  N.  C.  348,  Beayan  v. 
Speed,  74  N.  C.  544,  and  Adrian  v.  Shaw, 
82  N.  C.  474,  which  he  contended  had  settled 
the  law  to  be  that,  without  regard  to  any 
Indebtedness  of  the  husband,  the  homestead 
could  not  be  conveyed  without  the  assent 
and  privy  examination  of. the  wife,  but  that 
the  hnsband*s  deed  was  effectual  to  pass  title 
to  the  land  subject  to  the  homestead.  In 
Hughes  V.  Hodges  the  mortgage  was  execut- 
ed January  8,  1876,  when  defendant's  first 
wife,  who  did  not  Join  in  the  deed,  was  liv- 
ing. She  died  in  1881,  and  he  was  again 
married  in  1882.  There  was  no  reservation 
of  the  homestead  in  the  mortgage,  and  no 
judgment  docketed  against  the  mortgagor, 
nor  was  there  any  question  of  fraud  involv- 
ed. The  suit  was- to  foreclose  the  mortgage. 
The  court  below  held  that  the  land  should 
be  sold  subject  to  the  homestead,  or  only  the 
"reversionary  interest,"  as  it  was  termed  in- 
aptly, but  perhaps  for  the  sake  of  convenient 
description,  in  the  absence  of  a  better  word. 
This  court,  in  an  opinion  by  Justice  Avery 
(with  a  dissenting  opinion  by  Justice  Merrl- 
mon, as  already  stated),  reversed  that  deci- 
sion and  held  that  the  deed  passed  the  en- 
tire interest  in  the  land  to  the  mortgagee, 
Incumbered  only  by  the  dower  right  of  the 
first  Mrs.  Hodges,  which  expired  at  her  death, 
and  ordered  a  sale  to  be  made  accordingly. 

In  Joyner  v.  Sugg,  132  N.  a  580,  44  &  E. 


122,  it  appeared  that  there  was  no  Judgment 
or  other  debt  than  those  secured  by  the  deed 
of  trust,  and  no  question  of  fraud,  but  the 
homestead  right  of  Blaney  Joyner  was  re- 
served in  the  deed.  We  held  that  J.  A.  E. 
Joyner,  who  bought  at  the  sale  under  the 
deed  of  trust,  acquired  a  good  title  in  the 
land,  subject  to  the  homestead  right  of  Bla- 
ney Joyner,  as  that  was  expressly  retained  in 
the  deed,  and  that,  as  he  had  died,  and  the 
exemption  right  h&d  ceased,  a  full  and  un- 
incumbered title  passed  to  her.  It  was  fur- 
ther said,  in  arguendo,  that  the  right  to  the 
homestead  always  exists  and  is  guaranteed 
by  the  Constitution,  but  the  homestead  Itself 
cannot  come  into  existence  until  It  has  been 
^'selected  by  the  owner"  of  the  land  and  ac- 
tually allotted,  and  thereby  identified,  as  de- 
cided in  Mayho  v.  Cotton,  69  N.  C.  294,  and 
Hager  v.  Nixon,  69  N.  C.  108,  and  as  strong- 
ly intimated  In  Hughes  v.  Hodges,  supra; 
but  this  expression,  of  course,  must  be  view- 
ed with  due  reference  to  the  facts  then  un- 
der consideration,  there  being  no  Judgment  or 
other  debt,  no  fraud,  and  no  prior  convey- 
ance in  which  the  homestead  right  had  been 
reserved.  In  such  a  case  the  homestead 
/ould  only  be  allotted  upon  application  of  the 
party  entitled  thereto.  What  is  said  in  that 
case,  therefore,  is  not  at  all  in  conflict  with 
the  decision  in  Hughes  v.  Hodges,  supra.  It 
was  approved  by  this  court  recentiy,  in  Dav- 
enport V.  Fleming,  154  N.  C.  291,  70  S.  EI 
472,  in  which  we  held  (in  a  concise  and 
clear-cut  opinion  by  Justice  Hoke)  that  the 
constitutional  provision  against  conveying  the 
homestead  without  the  Joinder  or  assent  of 
the  wife,  evidenced  as  therein  presented,  ap- 
plied only  and  exclusively  to  the  "homestead 
right,"  and,  quoting  from  Joyner  v.  Sugg,  it 
was  further  said:  "A  deed  in  trust  by  the 
husband,  in  which  the  wife  does  not  Join,  re- 
serving the  homestead  of  the  grantor  therein, 
conveys  the  entire  land  contained  in  the 
deed  of  trust,  subject  only  to  the  determi- 
nable exemption  in  $1,000  thereof  from  the 
payment  of  the  debts  of  the  grantor  during 
his  life,"  to  which  the  learned  Justice  added, 
"That  case  throughout  is  an  apt  authority 
in  support  of  the  present  ruling." 

[1]  We  have  thus  reviewed  two  of  the 
recent  cases  upon  this  subject,  not  for  the 
purpose  of  testing  the  relative  strength  or 
value  of  the  different,  and  in  some  respects 
aiH)arently  conflicting,  views  to  be  found  in 
some  of  the  decisions  upon  the  subject,  but 
rather  for  the  purpose  of  clearly  defining 
the  proposition,  upon  which  Mr.  Spence  re- 
lied, in  his  able  argument  before  us,  to  sus- 
tain the  demurrer.  He  urged  that  the  alle- 
gations of  the  complaint,  with  the  finding  of 
the  Judge  as  to  the  date  of  the  Judgment  and 
the  admission  as  to  the  marriage  of  the 
plaintiff  at  the  time  of  the  contract,  showed 
that  sufllclent  facts  exJ«ted  to  invalidate  the 
contract,  under  the  decision  in  Hughes  v. 
Hodges,  supra,  and  Fleming  v.  Graham. 
110  N.  C.  874,  14  ®.  B.  922.    But  the  weak- 
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ness  of  this  position  appears  when  we  con- 
sider that  the  office  of  a  demurrer  is  to 
point  ont  defects  in  the  pleading,  which  is 
the  object  of  attack,  and  it  must  stand  or 
fall  by  the  facts  therein  alleged,  and  extra- 
neous matters  cannot  be  called  in  aid  to  sup- 
ply deficiencies,  which  is  necessary  to  be 
done  in  order  to  show  that  the  cause  of  ac- 
tion is  bad.  The  doctrine  of  alder  does  not 
apply  to  such  a  case.  "It  is  a  fundamental 
rule  of  pleading  that  a  demurrer  will  only 
lie  for  defects  which  appear  upon  the  face 
of  the  pleading  to  which  it  is  opposed,  and 
must  be  decided  without  evidence  aliunde, 
unless  by  consent  of  the  parties.  A  speak- 
ing demurrer— that  is,  a  demurrer  which  is 
founded  on  matter  collateral  to  the  pleading 
against  which  it  is  directed— is  bad,  and  as 
such  will  be  overruled.  It  is  also  a  well-set- 
tled principle  that,  when  a  pleading  is  de- 
murred to,  resort  cannot  be  had  to  other 
pleadings  for  the  purpose  of  supporting  or 
resisting  the  demurrer;  but  the  demurrer 
must  prevail  or  fall  by  the  face  of  the  plead- 
ing to  which  it  is  directed."  6  Enc.  of  PI.  & 
Pr.  297,  298.  If  the  new  or  additional  facts, 
which  are  required  to  point  the  objection, 
are  contained  in  the  demurrer,  it  is  called  a 
"speaking  demurrer,"  and  is  not  good  plead- 
ing. Nor  can  the  Judge  find  facts  to  aid  the 
defective  pleading.  It  must  be  considered 
by  itself  and  upon  its  own  merits.  The  re- 
cent cases  of  Miller  v.  Railroad,  154  N.  O. 
441,  70  S.  B.  838,  and  Bretrer  v.  Wynne,  154 
N.  C.  467,  70  .&  E.  947,  fumii^  Ulustrations 
of  the  rule. 

[2]  There  was  no  consent  given  by  the 
plaintiff  to  the  finding  as  to  the  date  of  the 
Judgment;  but  he  distinctly  excepted  to  the 
Judge's  ruling,  which  is  sufficient  to  include 
the  said  finding  of  fact.  It  does  not  appear, 
therefore,  by  the  complaint,  whether  there 
was  a  Judgment  which  was  a  lien  upon  the 
property  at  the  date  of  the  contract,  nor  that 
there  was  a  prior  mortgage  or  deed  of  trust 
reserving  the  homestead,  nor  that  the  con- 
tract was  void  as  to  creditors,  and  no  home- 
stead had  been  allotted  in  other  land,  so  as 
to  bring  the  case  within  one  of  the  categories 
stated  in  Hughes  v.  Hodges ;  the  presumption 
being  in  favor  of  the  validity  of  the  contract, 
and  the  burden  being  upon  the  defendant  to 
show  the  contrary.  It  may  also  be  remarked 
that  the  complaint  does  not  allege  that  a 
homestead  had  not  already  been  allotted  to 
the  defendant,  nor  Is  the  value  of  the  land 
stated.  These  allegations,  which  are  omit- 
ted, may  become  material  in  certain  phases 
of  the  question. 

We  must  not  be  understood  as  passing  up- 
on the  soundness  of  the  objection  to  the 
complaint,  even  if  any  one  or  all  of  said 
facts  had  been  alleged  therein.  We  merely 
decide  that,  in  the  present  state  of  the  plead- 
ings, the  demurrer  should  have  been  overrul- 
ed, and  the  defendant  allowed  to   answer.  J 


The  facts  may  then  be  fully  disdosed,  no 
injustice  will  be  done  the  plaintiff  by  assum- 
ing the  existence  of  facts  which  do  not  clear- 
ly appear,  and  we  may  the  better  and  tibe 
more  safely  consider  and  solve  the  interest- 
ing questions,  as  to  the  homestead  right, 
which  were  argued  before  us.  There  was  er- 
ror in  the  respect  indicated. 
Error. 


(156  N.  C.  860) 

LA  ROQUB  et  ux.  v.  KBNNBDT. 

(Supreme  Court  of  North  Carolina.     Oct  29, 

1911.) 

1.  Evidence  (§  474*)— Opiwioh  Evidence^ 
Handwritino. 

A  clerk  of  court^  who  had  seen  many  in- 
stances of  the  handwriting  of  a  register  of  deeds 
certifying  to  copies  of  deeds  registered  by  him, 
could  testify  that  a  certificate,  verifying  copies 
of  a  deed,  was  in  the  register's  handwriting. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §§  219^2219;  Dec.  Dig.  §  474.*] 

2.  Appeal  and  Ebbob  (|  274^)— Grounds  of 
Review—Resebvation  Below— Admission 
of  Evidence. 

An  objection  that  no  evidence  was  intro- 
duced to  locate  the  land  covered  by  a  deed  can- 
not be  considered  on  appeal,  under  an  exception 
to  the  admiteibility  of  a  certified  copy  of  the 
deed,  on  the  ground  that  the  authenticity  of  the 
certificate  was  not  established. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §f  1631-1645;    Dec.  Dig.  | 

3.  BouNDABiss  (I  37*)— Deeds— Location  of 
Lands. 

Evidence  of  the  location  of  land  covered  by 
a  deed,  offered  to  establish  the  ownership  of 
land,  need  not  come  from  living  witnesses,  but 
its  location  may  be  shown  by  the  description  of 
the  deeds,  or  by  evidence  aliunde. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  g  37.^] 

4.  Waters  and  Water  Coubses  (§  179*)— 
Flowing  Lands— Actions— Evidence. 

In  an  action  for  damages  caused  by  flowing 
plaintiff's  land  by  raising  a  miljdam,  in  which 
plaintiff  claimed  title  to  the  land,  and  a  pre- 
scriptive right  to  flow  the  lands  was  involved, 
a  witness  testified  that  he  cut  some  timber  up 
the  millpond  some  15  years  ago,  and  floated  it 
down  to  the  millpond.  Held,  that  the  evidence 
was  admissible  to  show  the  height  of  the  water 
where  the  timber  was  floated. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  CJourses,  Dec.  Dig.  §  179.*] 

5.  Appeal  and  Error  (|  216*)  —  Presenta- 
tion Below— Instructions— Necessity  of 
Request. 

If  the  trial  court  did  not  correctly  state  the 
admissions  of  the  parties  in  his  instructions,  his 
attention  should  have  been  called  to  his  mistake 
at  the  time,  and  it  cannot  be  first  raised  on  ap- 
peal.   . 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  216;*  Trial,  Cent  Dig.  §| 
627-641.] 


6.  Waters  and  Water  Courses   (§  179*)- 
MiLLDAM  —  Prescriptive   Rights  —  Evi- 
dence. / 
In  an  action  for  damages  for  overflowing 
plaintiff's  land  by  increasing  the  height  of  a 
milldam,  in  which  defendant  claimed  a  prescrip- 
tive right  to  flow  the  land,  held,  that  there  was 
some  evidence  as  to  the  location  of  the  high-wa- 
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ter  mark  in  1844,  so  as  to  authorize  the  submis- 
sion  of  that  Questioa  in  instructions. 

W;EH.  Note.— For  other  cases,  see  Waters  and 
ater  Oonrses,  Dec.  Dig.  §  170.*] 

7.  Waters  and  Wateb   Ck>UBBEs  (§  179*>— 
JxntT  Question  —  Milldam  —  Flowaoe  — 

PSESOBIPTION. 

In  an  action  for  damages  for  oyerflowing 
land  by  increasing  the  height  of  a  milldam,  in 
which  defendant  claimed  a  prescriptiye  right  to 
flow  the  lands,  held,  that  there  was  evidence  of 
a  user  by  defendant  long  enough  to  give  him 
an  easement  in  the  land  overflowed,  so  as  to  au- 
thorize the  submission  of  that  question. 
W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  §  179.*] 

8.  Tbial  (§  139*)— JuBY  Question— CoNBiD- 
XBATiON  OF  Evidence. 

In  determinin£[  whether  there  was  any  evi- 
dence of  a  contention  by  defendant  authorizing 
its  submission  to  the  jury,  defendant's  evidence 
must  be  taken  as  true. 

[E}d.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §§  332-^41;   Dec.  Dig.  §  139.*] 

9.  Adverse  Possession  (§  16*)— Overflow- 
ing Land. 

An  overflowing  by  water  of  land  claimed 
under  a  deed  by  the  person  causing  the  overflow 
may  be  an  act  of  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Po»- 
session,  Dec.  Dig.  |  16.*] 

10.  Boundaries  (§  54*)  —  Subyets  —  Costs  — 
Discretion  of  Coubt. 

WhUe  under  Revisal  1905,  |  1504,  penmit- 
ting  the  court  to  order  a  survey  when  bounda- 
ries are  brought  into  question,  and  to  make  an 
allowance  therefor,  to  be  taxed  as  costs  of  the 
suit,  the  amount  of  the  allowance  is  within  the 
court's  discretion,  after  considering  evidence  as 
to  the  survey,  but  the  court  cannot  decline  to 
make  an  allowance  because  it  thinks  that  the 
surveyor's  charges  are  exorbitant. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  if  268-277;  Dec.  Dig.  |  54.*] 

IL  BouNDABiEs  (I  54*)— SuBVBTS— Costs. 

In  view  of  Revisal  1905,  f  1504,  permitting 
the  court  to  order  a  survey  where  boundaries 
are  disputed,  and  to  make  a  proper  allowance 
therefor,  to  be  taxed  as  costs,  payments  made  by 
the  parties  to  the  surveyor,  without  an  order  of 
court,  are  at  their  peril,  and  cannot  control  the 
allowance  made  by  the  court 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  268-277;   Dec.  Dig.  §  54.*] 

12.  Husband  and  Wife  (§  244*)— Actions- 
Costs— Sepabatb  Estate  of  Wife. 
Upon  judgment  for  defendant  in  an  action 
brougnt  by  a  husband  and  wife  for  injury  to 
her  land,  a  judgment  for  costs  should  not  be 
charged  against  the  wife's  separate  estate, 
though  the  ordinary  judgment  for  costs  against 
her  was  proper. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Dec.  Dig.  §  244.*] 

« 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Justice,  Judge. 

Action  by  O.  K.  La  Roque  and  wife 
against  W.  L.  Kennedy.  From  a  judgment 
for  defendant,  plaintiffs  appealed,  and  de- 
fendant also  appealed  from  rulings  of  the 
court  us  to  costs.  Affirmed  on  plaintiffs* 
appeal,  and  reversed  and  remanded  on  de- 
fendant's appeal,  with  instructions. 

The  plaintiff  brings  this  action  to  recover 
damages  for  ponding  water  on  her  land,  lo- 
cated on  Southwest  creek.     She  alleges  in 


her  complaint,  among-  other  things:  "That 
the  defendant  is  the  owner  of  a  mill  site 
known  as  'Kennedy's  Mill'  In  said  South- 
west township,  which  said  mill  is  built 
across  Southwest  creek  below  plaintiff's 
lands,  and  the  defendant  makes  use  of  the 
waters  of  said  Southwest  creek  to  supply 
power  for  the  operation  of  said  mill.    That 

on  or  about day  of  March,  1906,  the 

defendant  wrongfully,  unlawfully,  and  with- 
out any  rightful  authority  raised  the  dam 
of  said  mill  about  three  feet  or  more  over 
and  above  the  height  which  he  and  the  for- 
mer owners  of  the  said  mill  had  maintained 
it  before,  and  thereby  raised  the  water  in 
said  creek,  and  caused  same  to  overflow  upon 
the  feme  plaintiff's  lands  hereinbefore  men- 
tioned, to  her  great  damage  and  injury." 

The  plaintiff  admitted  on  the  trial  that  the 
defendant  was  entitled  to  maintain  his  dam 
at  10  feet  6  inches,  and  the  controversy  be- 
tween them  was  as  to  the  land  between  the 
watermark  with  the  dam  at  10  feet  6  inches, 
and  the  watermark  with  the  dam  at  12  feet 
2  inches.  The  defendant  contended  that  he 
was  the  owner  of  the  land  beyond  the  wa- 
termark with  the  dam  at  12  feet  2  inches 
high,  and,  if  not  the  owner,  that  he  had  ac^ 
quired  the  right  to  pond  the  water  by  pre- 
scription. 

The  plaintiff  offered  evidence  tending  to 
prove  that,  prior  to  1906,  the  dam  was  10  feet 
6  inches  high,  and  that  in  that  year  it  was 
raised  to  12  feet  6  inches,  and  that  water  was 
thereby  ponded  on  the  land  claimed  by  the 
plaintiff.  The  plaintiff  also  offered  a  chain 
of  title,  extending  to  1869,  and  evidence  that 
this  title  covered  the  land  in  controversy, 
and  of  adverse  possession  for  a  length  of 
time  sufficient  to  ripen  color  of  title.  It  was 
admitted  that  the  records  of  Lenoir  county, 
except  two  old  index  books,  were  destroyed 
by  fire  in  1880. 

The  defendant  offered  in  evidence  deeds 
and  other  evidences  of  title,  which,  if  admis- 
sible, traced  his.  title  to  1769.  Among  other 
evidences  of  title,  the  defendant  introduced 
a  paper,  purporting  to  be  a  deed  from  Major 
Groom  to  Richard  Caswell,  of  date  1772. 
The  following  certificate  was  on  this  paper: 
**I  certify  the  above  deed,  probate  and  en- 
rollment to  be  true  copies  from  the  records 
of  Lenoir  county,  this  12th  March,  1851. 
Stephen  White,  Register." 

Plato  Collins  was  examined  in  reference 
to  this  paper,  and  testified  as  follows:  "Q. 
How  long  have  you  been  clerk  of  the  court? 
A.  11  years.  Q.^It  is  in  evidence  that  Ste- 
phen White  was  register  of  deeds;  have  you 
ever  seen  any  of  his  handwriting  in  his 
official  capacity  as  register  of  deeds?  A.  1 
haven't  seen  the  original  records;  they  were 
destroyed.  I  have  seen  papers  with  Cas- 
well's and  White's  signatures  in  a  good  many 
instances,  certifying  to  the  records  when  he 
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was  register  of  deeds.  Q.  Have  you  seen 
that  handwriting  in  his  official  capacity,  pur- 
ported and  accepted  as  his  handwriting?  A. 
Yes,  sir.  Q.  You  mean  you  accepted  it  as 
clerk?  A.  It  has  been  presented  to  me  as 
his  handwriting,  and  we  accepted  it  as  such; 
I  have  seen  a  good  many  of  them.  Q.  From 
what  you  have  seen,  can  you  form  an  opin- 
ion satisfactory  to  yourself  whether  these 
papers  are  in  Stephen  White's  handwriting? 
A.  Yes,  sir;  I  have  seen  it  frequently;  it 
IB  the  same  handwriting.  Q.  Will  you  look 
at  that  paper  and  say  whether  the  certificate 
is  in  the  handwriting  of  Stephen  White?  A. 
I  think  it  Is.'' 

Cross-examined:  "Q.  Have  you  seen  any 
of  his  writing  that  has  been  questioned  be- 
fore? A.  No,  sir.  Q.  That  was  seen  by 
people  and  accepted  as  his  handwriting?  A. 
Yes;  they  were  presented  to  me  by  parties 
who  held  them,  and  accepted  by  me  as  his 
handwriting.  Q.  In  fact,  you  never  saw  any 
public  records  admitted  to  be  In  his  hand- 
writing? A.  That  matter  was  never  brought 
in  question  by  anybody.  Q.  The  papers  were 
accepted  by;  you  and  put  on  the  public  rec- 
ords?   A.  Yes,  sir." 

Redirect  examination:  "Q.  Look  at  that 
paper  and  see  what  you  think  about  it? 
[Hands  witness  paper.]  Is  that  the  same  as 
that?  A.  Yes,  sir;  that  purports  to  be  Major 
Groom  to  Richard  Caswell,  certified  March 
12,  1851.  Q.  Will  you  look  at  that  deed  from 
Richard  Caswell  to  Jesse  Cobb,  certified 
April,  1855?  Look  at  his  signature?  A. 
That  doesn't  look  as  much  like  it  as  the 
other;  the  characteristics  of  it  are  the  same. 
Q.  In  your  opinion,  are  the  handwriting  on 
those  two  papers  in  his  handwriting?  A. 
They  have  the  same  characteristics;  I  say 
it  is  the  same  handwriting  that  was  pur- 
ported to  me  to  be  in  his  handwriting.  Q. 
Also  Jesse  Cobb  to  John  Cobb,  certified  16 
April,  1855;  is  that  the  same  handwriting? 
A.  Yes,  sir.  Q.  You  have  said  you  had 
seen  the  writing  of  White  when  he  was  regis- 
ter of  deeds  in  1851;  have  you  seen  other 
writings  of  his?  A.  When  I  was  a  boy,  I 
saw  receipts  my  father  got  when  he  used  to 
trade  with  White,  and  we  had  been  getting 
receipts;  they  got  burned  up  when  my  fa- 
ther's house  burned  up;  they  were  in  the 
same  handwriting  as  these.  Q.  From  your 
recollection  of  the  handwriting  of  Stephen 
White,  are  you  able  to  form  an  opinion  sat- 
isfactory to  yourself  that  the  signatures  sub- 
mitted to  you  are  the  handwriting  of  Ste- 
phen White?    A.  Yes." 

Two  other  papers  were  admitted  on  the 
same  evidence.    The  plaintiff  excepted. 

In  the  chain  of  title  introduced,  there  was 
a  deed  from  Jesse  Cobb  to  John  Cobb,  of  date 
March  10,  1800,  and  the  division  of  the  Johu 
Cobb  lands,  of  date  December  16,  1844.  In 
this  division,  under  which  the  defendant 
claims,  the  land  covered  by  the  mill  "to  the 
high-water  mark  of  the  mill  pond"  is  allot- 


ted. The  deed  to  Richard  Caswell  and  oth- 
ers called  for  land  on  Southwest  creek. 

E.  P.  Loftin,  for  the  defendant,  testified* 
among  other  things,  that  he  had  known  the 
Cobb  mill  about  65  years;  had  lived  about 
a  mile  or  a  mile  and  a  half  from  the  mill 
house.  That  when  he  first  knew  the  mill 
old  man  Cobb  was  in  charge,  and  after  his 
death  his  son,  Jesse  Cobb.  It  was  known  as 
Cobb's  mUl.  Johnny  Jackson  had  charge 
next;  then  Kennedy  and  Wooten;  then  Mr. 
Kelly.  That  he  had  known  the  boundaries 
of  this  land,  known  as  the  Cobb  mill  land 
for  fully  65  years.  That  he  knows  the  pres- 
ent boimdary  of  the  high-water  mark  of  the 
mill  property,  and  that  it  is  lower  now  than 
when  the  Cobbs  had  it  That  he  saw  trees 
there  above  the  island  when  he  was  a  boy, 
and  the  water  is  about  the  same  thing  now. 
That  there  is  a  holly,  and  the  water  does  not 
come  up  as  close  as  when  he  used  to  fish 
there ;  also  a  gum  there  that  has  high -water 
marks  on  it,  made  with  an  axe,  that  are  12 
or  14  Inches  above  the  present  high-water 
mark.  That  the  holly  has  marks  or  bruises 
on  it,  and  that  he  had  chained  his  boat  to 
the  holly,  when  fishing,  at  the  time  Kelly  had 
the  mill.  That  the  water  now  does  not  quite 
cover  the  island  in  the  pond,  and  that  he  had 
seen  It  covered  by  water  in  times  past 
That  the  dam  was  old  and  worn  down  in 
1851  and  1852,  and  that  he  does  not  think 
the  water  is  as  high  now  as  it  was  then. 

The  defendant  testified,  among  other 
things,  as  follows:  That  he  bought  the  mill 
from  J.  J.  Jackson,  and  rented  it  to  J.  C. 
Kennedy  from  year  to  year  for  five  years. 
At  the  expiration  of  the  time,  he  sold  it  to 
J.  P.  Kelly,  and  delivered  it  to  him  In  Janu- 
ary, 1885.  Kelly  kept  the  mill  for  18  years; 
then  he  bought  it  from  Jackson,  commission- 
er. J.  C.  Kennedy  bought  the  half  interest 
from  J.  C.  Wooten,  and  the  property  was  sold 
under  that  mortgage  to  pay  that  debt 
Bought  it  from  Jackson.  Both  J.  C.  Kennedy 
and  J.  C.  Wooten  are  dead;  J.  C.  Kennedy 
died  about  16  or  18  years  ago;  Wooten  died 
about  the  same  time.  That  he  has  the  deed 
to  him  from  Mr.  Jackson.  That  he  was  put 
In  possession  of  what  is  known  as  the  Cobb 
mills — the  same  property  he  owns  now.  That 
at  that  time  the  water  of  the  pond  was 
higher  than  it  is  now,  and  not  as  high  as  ha 
has  seen  it  At  the  time,  the  west  end  of  the 
dam  and  the  road,  in  his  Judgment  was 
about  as  it  was  then— the  Kinston  end. 
Some  of  the  papers  refer  to  it  as  the  north 
side;  it  is  a  little  northwest  On  that  end 
the  road  is  about  like  it  was  then;  the  dam 
doesn't  extend  quite  as  far  as  the-  pond. 
This  road  on  the  Kinston  side  of  the  dam 
stops  before  it  gets  to  the  rim  of  the  pond 
and  the  public  road,  and  the  natural  levtil 
of  the  land  for  his  part  of  the  water  of  the 
pond.  At  that  time  the  pond  was  about  level 
with  the  road,  but  it  was  not  running  over. 
Then  further  down,  where  Cheney  shows  on 
the  maps  the  little  island,  there  are  several 
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projections— hummocks  or  tussocks.  That  is  | 
the  point  he  has  designated  as  a  little  island; 
the  top  of  that  shows,  but  the  smaller  ones 
do  not  show.  They  all  show  now.  That  he 
commenced  to  repair  in  the  summer  of  1905, 
and  completed  about  the  1st  of  March,  1900. 
The  water  is  lower  than  when  he  took  charge. 
The  Strawberry  Branch  run  is  in  the  center 
of  Strawberry  swamp.  At  this  point  it  turns 
towards  the  island  at  right  angles.  When  it 
reaches  the  upland,  there  is  a  natural  em- 
bankmoit  there,  fourteen  inches  or  two  feet. 
All  along  the  run  of  Strawberry  swamp 
down  to  where  you  can  see  it  on  the  swamp 
side  of  the  -embankment  is  cypress,  gum, 
and  such  growth  that  grows  in  water  on  La 
Roque's  side  of  the  run.  On  the  embankmoit 
there  is  a  growth  that  usually  grows  on  up- 
lands. That  he  saw  only  one  dead  pine;  that 
looked  to  be  dead  10  or  12  years  to  him;  it 
is  rotten.  There  is  one  small  pine  standing 
in  water,  about  15  or  20  steps  from  the  rim 
of  high- water  mark.  The  high-water  mark 
seems  to  be  along  the  bank  of  the  stream. 
.There  is  a  slight  line  that  runs  along  there, 
which  would  indicate  water  has  been  there; 
and  from  the  observation  he  made,  and  the 
growth,  the  high-water  mark  used  to  be  at 
least  12  inches  higher.  The  holly  and  dog- 
wood are  right  on  the  edge  of  the  embank- 
ment; they  are  about  10  or  12  feet  from 
the  rim  of  the  water.  It  slopes  there  grad- 
ually, and  a  boat  could  not  go  within  20  or 
30  feet  of  them  now.  That  he  noticed  the 
bark  of  the  trees;  they  looked  like  old  bruis- 
es on  them.  Observed  a  gum;  it  is  in  the 
same  locality,  but  25  feet  from  them.  The 
gum  is  farUier  to  the  water.  The  water 
would  have  to  raise  a  foot  and  a  half  to 
reach  that.  On  the  island  they  speak  about, 
he  only  saw  one  small  pine  that  lies  almost 
to  the  water;  it  didn't  seem  to  be  thrifty. 

Jesse  Evans,  for  the  defendant,  testified 
as  follows:  "Q.  Where  do  you  live?  A  Do- 
ver. Q.  Are  you  acquainted  with  the  Cobb 
mill?  A.  Yes,  sir;  I  have  known  it  all  my 
life;  when  I  first  knew  it,  it  was  Cobb's 
mill.  I  am  55  years  old.  Q.  Will  you  state 
whether  you  have  had  any  business  relations 
there,  and  if  so,  what?  A.  I  cut  some  tim- 
ber (cypress)  up  the  pond  under  Mr.  Kelly's 
instructions;  that  was  15  years  ago.  I  made 
arrangements  with  Kelly  on  what  they  call 
•Strawberry  branch,  and  floated  it  down  to 
the  pond  and  put  it  at  the  pond — ^this  end  of 
the  pond.  (Objected  to;  objection  overrul- 
ed; exception.)  The  Court:  I  am  admitting 
it  to  show  the  condition  of  the  water  up 
there.  Q.  You  say  you  floated  it  down  on 
this  end  of  the  pond?  What  is  that  end  of 
the  pond?  A.  I  claim  it  is  right  along  the 
road,  where  the  waters  come;  what  you 
might  say  is  an  open  place." 

There  was  other  evidence  on  the  part  of 
the  defendant  as  to  marks  on  the  land  and 
trees,  tending  to  show  an  old  water  line 
beyond  the  present  one,  and  that  the  water 
had  been  i>onded  on  the  land  continuously 


since  1850  or  1860,  by  the  defendant  and  those 
under  whom  he  claims,  as  far  or  further 
than  at  this  time,  and  there  was  evidence  to 
the  contrary  by  the  plaintiff. 

His  honor  charged  the  jury  fully,  to 
which  there  was  no  exception  except  as 
follows:  (a)  '*The  plaintiff  admits  that  the 
defendant  is  entitled  to  pond  water  on  the 
land  covered  by  water  by  a  dam  of  10  feet 
6  inches,  but  that  he  is  not  entitled  to  ix)nd 
water  on  the  land  covered  by  water  be- 
tween that  height  and  the  height  of  the 
water  when  maintained  at  12  feet  2  inches." 
The  plaintiffs  excepted  to  the  foregoing  por- 
tion of  the  court's  charge. 

(b)  ''The  defendant  introduces  a  deed  in 
partition  dated  1844,  which  calls  in  the 
high-water  mark  of  the  mill  pond,  but  the 
deed  does  not  state  the  height  of  water  in 
the  mill  pond  in  1844.  The  defendant  claims 
title  by  possession,  but  does  not  show  a 
grant  from  the  state,  but  claims  the  same 
character  of  title  that  the  plaintiff  does. 
The  defendant  claims  that  the  high-water 
mark  mentioned  in  those  proceedings  of  the 
Cobb  mill,  in  partition  proceedings,  fixes  the 
boundaries  under  which  the  defendant  and 
those  under  whom  he  claims  claim  their 
title.  Now,  if  you  find  the  plaintiff  has 
ripened  her  title,  then  you  Inquire  where  the 
defendant  has  a  right  and  titl^  or  where 
he  has  been  in  possession.  The  defendant 
claims  he  has  been  in  possession  of  the 
land  up  to  the  boundary  known  as  the  high- 
water  mark.  Now,  the  burden  upon  that 
question  would  be  upon  the  defendant  to 
show  you  by  the  greater  weight  of  the  evi- 
dence, or  at  least  to  your  satisfaction,  where 
that  high-water  mark  is,  either  by  the  deed 
of  partition  or  by  some  other  deed,  that  the 
boundary  is  fixed  and  determined  in  some 
way."  The  plaintiffs  excepted  to  the  fore- 
going portion  of  the  charge. 

(c)  "So,  then,  it  is  a  question  for  you 
to  ascertain  whether  the  defendant  has 
shown  where  the  high-water  mark  is,  either 
by  showing  you  the  height  of  the  dam  at  the 
time  the  deed  was  made  or  where  the  high- 
water  mark  actually  was."  The  plaintiffs 
excepted  to  the  foregoing  part  of  the  court's 
charge. 

(d)  ^'The  defendant  claims  that  you  should 
answer  the  issue,  'No';  that  the  plaintiff 
is  not  the  owner  of  any  part  of  the  land 
covered  by  water  at  the  height  of  12  feet 
2  inches  at  the  dam,  nor  any  part  of  it; 
that  he  has  proven  to  your  satisfaction  that 
he  is  entitled  to  the  land  covered  by  water 
at  the  height  of  14  feet"  The  plaintiffs  ex- 
cepted to  the  foregoing  portion  of  the  court's 
charge. 

(e)  "Now,  the  right  of  the  defendant  to 
X)ond  the  water  back  on  this  land  might 
arise  from  two  grounds:  First,  if  the  de- 
fendant owns  the  land  covered  by  water  by 
a  dam  up  to  12  feet  2  inches,  he  has  the 
right  to  pond  the  water  back,  and  if  you 
find  that  he  owns  it»  then  the  question  for 
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yoa  Is,  Has  the  defendant  exercised  the 
right  continuously  for  20  years  to  keep  the 
water  at  12  feet  2  inches?  The  defendant 
claims  that  he  has  the  right  to  keep  it  hack 
to  where  it  Is,  and  even  higher,  by  reason 
of  so  keeping  it  for  20  years  continuously, 
and  that  if  he  has  that  right  he  has  what 
is  known  as  a  prescriptive  right,  and  is  en- 
titled to  the  easement  of  12  feet  2  inches. 
The  defendant  claims  he  has  the  right  to 
maintain  a  dam  at  14  feet,  and  that  the 
dam  has  been  maintained  at  14  feet  for  more 
than  20  years,  or  at  least  it  has  been  ponded 
as  high  as  it  is  now  for  20  years  continu- 
ously." The  plaintiffs  excepted  to  the  fore- 
going portion  of  the  court's  charge. 

(f)  "The  court  charges  you  that,  if  you 
find  by  the  greater  weight  of  the  evidence 
that  the  defendant  owned  the  land,  then  he 
would  have  the  right  to  pond  the  water  back 
as  often  as  he  pleased;  also  the  court 
charges  you  if  he  had  the  right  to  pond  the 
water  upon  the  land,  and  that  right  was 
acquired  by  prescription,  then,  if  he  did 
it  for  20  years  continuously,  and  ponded  it 
back  at  a  point  at  or  above  what  it  is  now, 
and  acquired  that  easement  by  20  years 
continuous  use^  he  would  still  be  entitled  to 
maintain  it"  The  plaintiffs  excepted  to 
the  foregoing  portion  of  the  court's  charge. 

The  Jury  returned  the  following  verdict: 

"(1)  Is  feme  plaintiff  the  owner  and  in 
possession  of  any  part  of  the  tract  of  land 
described  in  the  complaint  not  covered  by 
water  ponded  back  by  a  dam  at  the  height 
of  12  feet  and  2  inches?  If  so,  what  part 
thereof?  Answer:  Yes;  all  above  water  at 
12—2. 

"(2)  Is  feme  plaintiff  the  owner  and  enti- 
tled to  possession  of  any  part  of  the  land 
described  in  the  complaint  covered  by  water 
ponded  back  by  a  dam  at  the  height  of  12 
feet  and  2  inches?  If  so,  what  part  there- 
of?   Answer:   No. 

"(3)  Has  defendant  wrongfully  injured 
plaintiff's  land  by  unlawfully  ponding  water 
on  plaintiff's  land?    Answer:   No. 

"(4)  What  damages,  if  any,  is  plaintiff 
entitled  to  recover  of  defendant?  Answer: 
l«}one." 

A  Judgment  was  rendered  qpon  the  ver- 
dict, and  the  plaintiffs  appealed. 

Loftin  ft  Dawson,  G.  V.  Cowper,  and  Mc- 
Lean, Varser  &  McLean,  for  plaintiffs. 
George  Rountree,  W.  D.  Pollock,  and  Rouse 
&  Land,  for  defendant 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  objects  to  the  admissi- 
bility of  the  deed  to  Richard  Caswell  on  two 
grounds : 

[1]  (1)  That  the  evidence  of  the  clerk,  Pla- 
to Collins,  as  to  the  handwriting  of  Stephen 
White,  who  was  register  of  deeds  of  Lenoir 
county  in  1855,  is  incompetent  This  objec- 
tion is  fully  met  by  the  interdicting  and  val- 
uable opinion  of  Justice  Hoke,  at  this  term. 


r  in  Nicholson  y.  Lumb»  Co.,  72  S.  B.  86.  In 
that  case,  a  certificate  of  survey  of  a  land 
warrant  dated  in  1841,  and  signed  by  Ruel 
Windley,  surveyor,  was  admitted  in  evidence 
on  the  testimony  of  John  B.  Respass,  Jr., 
which  was  as  follows:  '*Q.  Do  you  know 
Ruel  Windley's  handwriting?  A.  I  know  it 
tn  this  way :  He  raised  my  father,  and  was 
very  devoted  to  him,  and  often  in  looking 
over  his  papers,  which  I  have  now,  my  fa- 
ther would  show  me,  and  say,  *This  is  grand- 
father's signature.'  Q.  Have  you  seen  a 
great  deal  of  that  writing?  A.  Yes,  sir. 
Since  I  have  been  surveying,  I  have  seen 
quite  a  lot  of  it  By  family  reputation,  my 
great-grandfather  was  a  surveyor,  and  my 
father  was  a  surveyor."  A  small  map,  mark- 
ed "A,"  was  handed  to  witness,  and  he  was 
asked:  "Q.  Whose  handwriting  is  this,  if 
you  know?  A.  That  is  Ruel  Windley's  from 
the  source  of  information  I  have.  By  the 
Court:  Q.  Do  you  mean  to  say  that  some- 
body told  you  that  that  identical  paper  was 
in  Ruel  Windley's  own  handwriting?  A.  Not 
this  one.  By  counsel  for  defendant:  Q. 
From  the  writing  you  have  seen,  purporting 
to  have  been  written  by  Ruel  Windley,  is 
that,  or  is  it  not  his  handwriting?  A.  Yes, 
sir;  that  is  his  handwriting."  And  the 
court  in  speaking  of  this  evidence,  says :  ''On 
these  facts  and  accompanying  testimony,  we 
are  of  opinion  that  the  plat  with  the  certifi- 
cate was  properly  received  in  evidence,  be- 
ing admissible  as  an  ancient  document  and 
also  by  reason  of  competent  testimony  tend- 
ing to  show  that  the  certificate  Just  below 
the  plat,  and  giving  the  corners  of  same,  was 
signed  or  subscribed  in  the  handwriting  of 
Ruel  Windley,  deceased.  •  •  *  The  mecuis 
of  requiring  the  requisite  knowledge,  to  en- 
able one  to  form  and  express  an  opinion  as  to 
handwriting,  has,  in  case  of  ancient  docu- 
meipts,  and  of  necessity,  been  extended  to  in- 
clude a  witness  who,  in  the  cou|«e  of  Us 
duty,  has  had  full  opportunity  and  frequent 
occasion  to  observe  and  note  the  handwrit- 
ing in  other  ancient  documents,  «itirely  free 
from  suspicion,  and  states  that  he  has  thus 
been  enabled  to  form  a  satisfactory  opinion 
as  to  the  handwriting  of  the  ancient  docu- 
ment in  question.  3  Taylor's  Evidence,  Ames' 
Notes,  1229,  21;  Chamberlayne,  Best  on  Evi- 
dence, p.  231;  Starkieon  Evidence,  §  521." 

[2]  (2)  That  no  evidence  was  introduced  to 
locate  this  and  other  deeds.  This  objection 
cannot  be  considered  under  an  exception  to 
the  admissibility  of  the  deed.  If  the  de- 
fendant offered  a  certified  copy  of  the  deed, 
and  identified  the  handwriting  of  the  officer 
who  made  the  certificate,  it  was  competent 
evidence,  and  if  afterwards  he  failed  to  lo- 
cate the  land  the  defendant  should  have  call- 
ed the  matter  to  the  attention  of  the  court 
by  a  motion  to  withdraw  the  deeds,  or  by  a 
request  for  a  special  instruction. 

[8]  It  is  not,  however,  essential  that  evi- 
dence of  location  should  come  from  witness- 
es for  the  defendant,  or  from  living  witness- 
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es.  The  deeds  may  contain  descriptions, 
which,  without  the  aid  of  extrinsic  proof, 
may  indicate  where  the  property  Is  situate. 
In  this  case,  the  witnesses  described  the  lo- 
cality minutely,  and  according  to  all  the  evi- 
dence there  was  an  ancient  mill  on  the  land 
claimed  by  the  defendant,  and  on  Southwest 
creek.  In  the  deed  to  Caswell,  and  In  the 
other  deeds,  the  land  Is  particularly  describ- 
ed, and  Is  said  to  be  on  Southwest  creek,  and 
to  Include  the  gristmill  on  said  creek.  We 
think  the  deeds  were  properly  admitted. 

[4]  We  also  think  the  evidence  of  Jesse  Bv- 
ans  was  competent,  restricted  as  It  was  by 
his  honor. 

[5]  The  first  exception  to  the  charge  can- 
not be  sustained.  We  must  assume  that  the 
judge  correctly  stated  the  admission  of  the 
parties,  and  If  by  Inadvertence  he  did  not 
It  ought  to  have  been  called  to  his  attention 
at  the  time,  and  cannot  be  made  the  subject 
of  exception  for  the  first  time  in  the  case  on 
appeal. 

[6,  7]  The  other  exceptions  to  the  charge 
are  upon  the  ground:  (1)  That  there  is  no 
evidence  where  high-water  mark  was  in  1844. 
(2)  That  there  is  no  evidence  of  an  adverse 
possession  by  the  defendant.  (3)  That  there 
Is  no  evidence  of  a  user  by  the  defendant 
that  will  confer  an  easement  In  our  opln* 
Ion,  there  was  some  evidence  as  to  the  loca- 
tion of  the  high-water  mark  In  1844,  and  of 
a  user  by  the  defendant  for  a  sufficient  length 
of  time  to  confer  an  easement  A  fair  Inter- 
pretation of  the  evidence  of  the  witness  Lof- 
tln  Is  that  In  1851  the  water  was  maintained 
higher  than  now,  and  that  at  that  time  the 
dam  was  old  and  worn  down;  and  there  Is 
other  evidence  of  marks  on  the  trees  and 
land,  and  of  the.  changes  in  the  land,  which 
were  properly  left  to  the  Jury. 

[8]  If  the  evidence  of  the  defendant  Is  ac- 
cepted as  true,  and  we  must  do  so  In  con- 
sidering the  question  whether  there  is  evi- 
dence, there  can  be  no  doubt  of  a  user  under 
a  claim  of  right  for  more  than  20  years, 
which  would  be  necessary  to  confer  an  ease- 
ment 

[9]  The  objection  that  there  is  no  evidence 
of  an  adverse  possession  Is  based  on  the  fol- 
lowing statement  of  Chief  Justice  Ruffln,  in 
Green  v.  Harmon,  15  N.  C.  161 :  **The  over- 
flowing of  land  by  an  act  not  done  on  it,  but 
by  stopping  a  water  course  below,  on  one's 
own  land.  Is  not  an  ouster  of  the  owner  from 
the  land  overflowed.  There  is  no  entry, 
which  Is  necessary  to  make  a  disseisin.  The 
remedy  for  the  Injury  is  not  trespass,  but  an 
action  on  the  case  for  the  consequential  dam- 
ages. Howard  v.  Bankes,  2  Bur.  1113. 
Hence,  however  long  it  may  continue,  it  af- 
fords, of  itself,  only  a  presumption  of  a  grant 
of  the  easement,  and  not  of  the  conveyance 
of  the  land."  The  principle  declared  is  not 
applicable  to  the  facts  in  tbls  case,  as,  ac- 
cording to  all  the  evidence  here,  tbe  dam 
was  on  the  land  of  the  defendant,  and  tbe 
water  does  not  extend  beyond  the  claim  of 


the  defendant  It  is,  however,  manifest  from 
an  examination  of  the  whole  case  that  It  was 
not  the  purpose  of  the  court  to  declare  that 
overflowing  land,  claimed  under  a  deed,  Is  not 
an  act  of  adverse  possession,  as  is  shown  by 
the  concluding  language  of  the  opinion :  ''Al- 
though cutting  of  timber  and  overflowing 
the  land  do  not  amount  of  themselves,  to  an 
ouster,  yet,  being  done  without  the  leave  of 
the  owner,  they  give  character  to  the  entry 
into  another  part,  and  also  furnish  evidence 
of  it  to  the  owner.  The  jury  might  fairly  in- 
fer from  It  not  only  that  the  defendant  did 
claim  the  land,  but  that  the  lessor  of  the 
plaintiff  knew  he  claimed  It  and  was  not  a 
mere  wrongdoer  without  color  of  title." 

The  case  Involves,  almost  entirely,  ques- 
tions of  fact,  and  having  been  fairly  tried 
we  cannot  disturb  the  Judgment 

No  error. 

Defendant's  Appeal. 

The  defendant's  appeal  presents  two  ques- 
tions. Upon  the  coming  in  of  the  verdict 
the  defendant  moved  the  court  for  judgment 
for  the  entire  cost  of  the  action,  including 
the  cost  of  the  survey.  The  court  declined 
to  tax  the  cost  of  the  survey  against  the 
plaintiffs,  on  the  ground  that  one-half  had 
been  paid  by  each  party  as  the  survey  pro- 
ceeded, and  the  court  stated  that  in  his  opin- 
ion the  bill  was  exorbitant  and  declined  to 
allow  it  to  be  taxed  in  the  bill  of  costs.  De- 
fendant excepted.  The  defendant  then  mov- 
ed the  court  to  adjudge  the  cost  of  the  ac- 
tion to  be  charged  upon  the  separate  real 
and  personal  estate  of  the  feme  plaintiff, 
Nora  A.  La  Roque.  The  court  declined  to 
grant  the  motion,  and  the  defendant  excepted. 

The  record  discloses  that  the  cost  and  ex- 
pense of  the  i^rvey  were  advanced  equally 
by  the  plaintiffs  and  defendant  upon  the  de- 
mand of  the  surveyor,  as  the  survey  progress- 
ed, and  at  the  time  of  the  trial  one-half  of 
the  cost  of  the  survey  had  been  paid  by  the 
plaintiffs  and  one-half  by  the  defendant  The 
entire  cost  of  the  survey  was  about  $750. 

[10]  It  is  provided  in  section  1504  of  the 
Revlsal  that  the  court  may  order  a  survey 
when  the  boundaries  of  land  shall  be  drawn 
In  question  in  any  pending  action,  "and  for 
such  surveys  the  court  shall  make  a  proper 
allowance,  to  be  taxed  as  among  the  costs 
of  the  suit"  The  amount  of  the  allowance 
Is  within  the  discretion  of  the  court,  after 
considering  the  evidence  as  to  the  work  done, 
but  the  judge  cannot  decline  to  act  because 
he  thinks  the  charges  made  by  the  surveyor 
are  exorbitant  The  statute  requires  him 
to  fix  the  allowance,  and  directs  that  it  shall 
be  taxed  as  costs. 

[11]  The  payments  to  the  surveyor,  with- 
out an  order,  were  made  by  the  parties  at 
their  own  peril,  and  cannot  control  the  ac- 
tion of  the  judge. 

[12]  The  defendant  was  not  entitled  to 
have  the  judgment  for  costs  made  a  charge 
against  the  separate  estate  of  the  feme  plain- 
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tiff.  The  ordinary  Judgment  for  costs  was 
rendered  against  her,  which  was  proper. 

The  cause  Is  remanded  to  the  end  that  the 
allowance  to  the  surveyor  be  fixed,  and  that 
it  be  taxed  as  costs,  to  the  use  of  the  defend- 
ant, provided  that  In  no  event  shall  such 
amount,  to  the  use  of  the  defendant^  exceed 
the  amount  he  has  paid. 

Reversed. 


066  N.  C.  402) 

TOWN  OF  MURPHY  t.  O.  A.  WEBB  &  CO. 

(Supreme  Court  of  North  Carolina.     Oct.  25^ 

1911.) 

1.  Municipal  Corpobations  (|  918*)— Pub- 
lic Improvements  —  Constitutional  Pro- 
visions—Unnecessary E^XPENSES." 

In  the  absence  of  legislative  restriction, 
there  is  no  objection  to  the  issuance  of  bonds 
for  the  expenses  of  a  town,  without  a  i>opular 
vote,  and  bonds  issued  by  a  town  to  extend  its 
water  and  sewerage  system  and  make  street  im- 
provements fall  within  the  class  of  ''necessary 
expenses." 

[Bd.  Note.— For  other,  cases,  see  Municipal 
Corporations,  Dec.  Dig.  I  918.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5.  pp.  4715,  4716.] 

2b  Municipal  Corporations  (§  72*)— Legisla- 
tive Control  —  Municipal  Debts  and 
BoNoe. 

Under  Const,  art  8,  |  4,  which  makes  it 
the  duty  of  the  Legislature  to  provide  for  the 
organization  of  municipal  corporations,  and  to 
restrict  their  power  of  taxation  and  borrowing 
money,  the  Legislature  may  require  a  popular 
vote  as  a  condition  to  the  issue  of  municipal 
bonds,  even  for  necessary  pur  looses,  and  may 
otherwise  limit  the  power  of  cities  and  incor- 
porated villages  to  tax  or  to  contract  debts. 

[£}d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  176;  Dec.  Dig.  i 
72.*] 

8.  Municipal  Corporations  (i  64*)— Lbqis- 
lative  Control  in  General. 

Cities  and  towns  are  but  instrumentalities 
of  the  state  for  the  administration  of  local  gov- 
ernment, and  their  authority  as  such  may  be  en- 
larged, abridged,  or  withdrawn  by  the  Legisla- 
ture. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Cocporations,  Dec.  Dig.  I  64.*] 

4.  Constitutional  Law   rt  70*)  —  JunioiAi. 

Functions— Wisdom  of  Legislation. 
The  policy  and  wisdom  of  statute  law  is 
a  matter  tor  the  Legislature,  and  courts  must 
apply  the  law  as  they  find  It 

[EM.  Note.— For  otiier  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  129-132;  Dec.  Dig.  | 
70.*] 

C  Statutes  (|  154*)— Repeal— Refbrenob  to 
AND  Identity  of  Act  Repealed. 

The  charter  of  the  town  of  Murphy  (Priv. 
Laws  1889,  c.  239)  S  17,  prohibited  the  town 
from  borrowing  money  or  issuing  bonds,  unless 
authorized  by  the  qualified  voters  of  the  town* 
Priv.  Laws  1911,  c  887,  entitled  ''An  act  to 
extend  the  corporate  limits  of  the  town  of  Mur- 
phy," by  section  1,  amended  section  1  bf  the 
charter,  and,  by  section  2.  in  terms  repealed  sec- 
tion 17  of  chapter  239  of  the  "Public^*  Laws  of 
1889;  that  chapter  of  the  Public  Laws  being 
a  railroad  incorporation  act,  in  no  way  refer- 
ring to  the  town  of  Murphy.  Held  that,  as  the 
chapter  and  section  repealed  corresponded  with 
the  only  chapter  and  section  of  the  Laws  of  1889, 
public  or  private,  'that  related  to  the  same  sub- 
ject-matter, the  word  "public"  in  the  reference 
might  be  treated  as  a  clerical  error,  which  would 


not  defeat  the  intention  to  repeal  section  17  of 
the  charter. 

[Bd.  Note.— For  othec  cases,  see  Statutes, 
Cent  Dig.  f  221 ;  Dec  Dig.  |  154.*] 

6.  Statutes  (S9  47,  214»)  —  Conbtructiow— 
Misnomer  or  Misdescription. 

A  misdescription  in  a  statute  will  not  viti- 
ate the  enactment,  provided  the  means  of  iden- 
tifying the  thing  intended,  are  clear,  and  in  aid 
of  construction  the  court  may  call  in  anything 
in  the  act  itself,  or  even  the  erroneous  descrip- 
tion, though  the  reference  to  the  extraneous 
matter  may  not  in  itself  be  full  and  accurate. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  47,  290;    Dec  Dig.  §§  47,  214.*] 

7.  Municipal  Corporations  (|  91S*)— Pub- 
lic Improvements — Statutory  Provisions. 

Section  17  of  the  charter  of  the  town  of 
Murphy  (Priv.  Laws  1889,  c.  239),  was  repealed 
by  Priv.  Laws  1911,  c  387,  §  2),  Revisal  1905, 
§  2918),  concerning  the  incorporation  and  pow- 
ers of  towns,  which  provided  that  **this  chapter 
shall  apply  to  all  incorporated  cities  and  towns 
where  the  same  shall  not  be  inconsistent  with 
special  acts  of  incorporation  or  special  laws  in 
reference  thereto,"  and  section  2916,  specifying 
the  powers  of  towns,  was  amended  by  Pub. 
Laws  1911,  c.  86,  ratified  two  days  before  the 
amendment  to  the  charter  by  Priv.  Laws  1911, 
c.  387,  §  2.  Held,  that  Pub.  Litws  1911,  c  86, 
was  not  intended  to  affect  the  power  to  issue 
bonds  without  a  vote  given  the  town  of  Murphy. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1919-1923;  Dec 
Dig.  i  918.*i 

Appeal  from  Superior  Court,  Oberokee 
County;   Webb,  Judge. 

Action  by  the  Town  of  Murphy  against  C. 
A«  Webb  &  Co.  On  a  case  agreed  there  was 
Judgment  for  the  plaintiff,  and  the  defend- 
ants appeal.    Afilrmed. 

This  case  was  brought  to  test  the  validity  of 
certain  bonds,  issued  by  the  plaintiff,  for  the 
purpose  of  extending  or  enlarging  its  water  and 
sewerage  system  and  of  making  street  improve- 
ments, and  was  heard  in  the  court  below  upon 
the  following  case  agreed: 

(1)  The  plaintiff  is  a  municipal  corporation, 
chartered  by  the  name  aforesaia,  and  organized 
under  and  by  virtue  of  chapter  239  of  the 
Private  Laws  of  1889,  and  the  acts  amendatory 
thereof,  and  especially  chapter  387  of  the  Pri- 
vate Laws  of  North  Carolina  of  1911. 

sell  to  them  certain  bonds  of  the  town  of  Mur- 

(2)  On  the  31st  day  of  August,  A.  D.  1911, 
the  plaintiff  contracted  with  the  defendants  to 
phy,  of  the  par  value  of  $25,000,  which  are  to 
draw  interest  at  the  rate  of  6  per  cent,  and  to 
run  for  a  period  of  30  years,  and  the  proceeds 
of  which  are  to  be  used  for  extending  the  wa< 
ter  and  sewerage  system  of  the  town  of  Murphy, 
and  for  making  certain  necessary  street  im- 
provements. 

(3)  The  plaintiff  claims  that  it  has  the  right 
to  issue  the  bonds  under  and  by  virtue  of  its 
charter,  to  wit,  chapter  239  of  the  Private  Laws 
of  1889,  as  amended  by  chapter  387  of  the  Pri- 
vate Laws  of  1911,  and  of  a  resolution  which 
was  adopted  by  the  board  of  commissioners  of 
said  town,  on  the  6th  day  of  September,  1911, 
and  that  no  vote  of  the  people  is  required. 

(4)  The  defendants  have  refused  to  carry  out 
said  contract,  bv  receiving  and  paying  for  the 
said  bonds,  for  the  reason  that  section  17  of  said 
chapter  239  of  the  Private  Laws  of  1889  does 
not  permit  the  said  town  to  borrow  money  or 
issue  bonds,  unless  authorized  by  the  qualified 
voters  of  said  town. 

(5)  The  plaintiff  claims  that  section  2  of  said 
chapter  387  of  the  Private  Laws  of  North  Car- 
olina of  1911  repeals  said  section  17,  and  per- 
mits and  authorizes  the  town  to  issue  the  bonds 
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without  submitting  the  question  of  their  issue 
to  a  vote  of  the  qualif!^  voters  of  the  town. 
The  defendants  contend  that  said  chapter  387, 
Private  Laws  1911,  does  not  repeal  said  sec- 
tion 17. 

(6)  It  is  also  ajErreed  that  chapter  239  of  the 
Private  Laws  of  1889  is  the  charter  of  the  town 
of  Murphy,  and  that  chapter  239  of  the  Public 
Laws  of  1889  is  "an  act  to  incorporate  the 
Fayetteville  ft  Albemarle  Railroad  Company." 

(7)  It  is  agreed  between  the  plaintiff  and  the 
defendants  that  the  superior  and  the  Supreme 
Courts  be  requested  to  pass  upon  the  question 
herein  raised,  and  that  judgment  be  entered  ac- 
cording to  the  final  decision  which  may  be  given, 
and,  if  the  court  is  of  the  opinion  that  the  bonds 
are  valid,  that  the  defendants  be  re<;^uired  to  re- 
ceive and  pay  for  the  bonds;  but,  if  the  court 
is  of  the  opinion  that  the  bonds  are  invalid, 
then  the  defendants  shall  not  be  required  to  pay 
for  said  bonds. 

The  court,  after  hearing  argument  and  upon 
consideration  of  the  facts,  rendered  judgment 
for  the  plaintiff,  and  the  defendants  appealed. 

Chas.  A.  Webb,  for  appellant  B.  B.  Nor- 
vell,  for  appellee. 

WALKER,  J.  (after  Btating  the  facts  as 
above).  [1,2]  It  is  thoroughly  well  settled 
by  our  own  decisions  that  for  the  necessary 
expenses  of  a  county  or  town  bonds  may  be 
Issued  without  a  vote  of  the  people  authoriz- 
ing the  same,  and  the  purposes  for  which  the 
bonds  in  qiuestion  were  issued  fall  within  the 
class  of  necessary  expenses.  Fowcett  v. 
Mount  Airy,  134  N.  C.  125,  45  S.  E.  1029,  63 
Ia  R.  A.  870,  101  Am.  St  Rep.  825;  Wads- 
worth  V.  Concord,  133  N.  C.  587,  45  S.  E.  948; 
Robinson  v.  Goldsboro,  135  N.  C.  382,  47  S. 
B.  462;  Commissioners  t.  Webb,  148  N.  C. 
122,  61  &  B.  670;  Bradsbaw  v.  High  Point, 
151  N.  0.  517,  66  8.  B.  601;  Ellison  v.  Wil- 
liamston,  152  N.  C.  147,  67  S.  E.  255.  But 
while  this  power  which  resides  in  the  mu- 
nicipal body  U  not  restricted  by  the  Consti- 
tution, It  was  provided  by  that  instrument, 
with  reference  thereto,  as  follows :  "It  shall 
be  the  duty  of  the  Legislature  to  provide  for 
the  organization  of  cities  and  Incorporated 
Tillages,  end  to  restrict  their  power  of  taxa- 
tion, assessment,  borrowing  money,  contract- 
ing debts  and  loaning  their  credit,  so  as  to 
prevent  abuses  in  assessments  and  In  con- 
tracting debts  by  such  municipal  corpora- 
tions." Const  art  8,  f  4.  It  has  therefore 
been  held  by  this  court  that  the  Legislature 
may  require  a  favorable  popular  vote,  as 
preliminary  to  the  valid  Issue  of  municipal 
bonds,  even  for  necessary  expenses,  and  may 
otherwise  restrict  or  limit  the  power  of  cities 
and  Incorporated  villages  (or  towns)  to  tax 
or  contract  debts,  either  directly  or  indirect- 
ly, and  when  the  Legislature  has  exercised 
the  power  thus  conferred  upon  it  the  local 
authorities  must  heed  Its  mandate  and  pro- 
ceed accordingly.  Evans  v.  Commissioners, 
89  N.  C  154;  Wadsworthv.  Concord,  supra; 
Robinson  v.  Goldsboro,  supra;  Perry  v.  Com- 
missioners, 148  N.  C.  521,  62  S.  E.  608;  Bur- 
gin  v.  Smith,  151-  N.  a  566,  66  S.  B.  607; 
Jones  V.  Newbem,  152  N.  C.  64,  67  S.  E. 
173;  Ellison  v.  Wllliamston,  supra.  For  this 
reason,  we  held,  in  Wharton  y.  Greensboro, 


146  N.  C.  356,  59  S.  B.  1043,  that  the  act  of 
1889,  c  486  (Revisal,  §  2977)»  was  a  consti- 
tutional enactment  and  that  under  it,  where 
other  provision  had  not  been  made  by  subse- 
quent legislation,  no  city  or  town  could  con- 
tract a  debt,  pledge  its  faith,  or  loan  its 
credit  for  the  maintenance  of  internal  im- 
provements, or  for  any  special  purpose  what- 
soever, to  an  extent  exceeding  in  the  aggre- 
gate 10  per  cent  of  the  assessed  value  of 
the  real  and  personal  property  situated  there- 
in, and  that  any  levy  of  taxes  above  that 
limit  would  be  null  and  void. 

[3]  While  in  resi>ect  to  cities  and  towns, 
it  is  said  that  the  power  of  the  Legislature 
to  control  them.  In  the  exercise  of  their  mu- 
nicipal powers,  is  somewhat  more  restricted 
than  in  the  case  of  counties,  yet  both  are 
but  instrumentalities  of  the  state  for  the  ad- 
ministration of  local  government  and  their 
authority  as  such  may  be  enlarged,  abridged, 
or  withdrawn  entirely  at  the  will  or  pleas- 
ure of  the  Legislature.  Lilly  v.  Taylor,  88 
N.  C.  490;  Jones  v.  Commissioners,  137  N.  O. 
592,  50  S.  B.  291;  Wharton  v.  Commissioners, 
146  N.  O.  356,  59  S.  B.  1043;  Burgin  v. 
Smith,  151  N.  C.  562,  66  S.  B.  607. 

[4]  Whether  these  provisions  of  law  to  be 
found  in  the  Constitution  and  statutes,  and 
as  construed  by  this  court  are  in  accordance 
with  a  sound  and  wise  public  policy,  and 
whether  some  additional  curb  should  not  be 
placed  upon  the  power  vested  in  municipali- 
ties to  tax,  so  as  to  prevent  the  present 
tendency  towards  extravagance  and  the  .oth- 
er evils  in  the  administration  of  their  affairs. 
Is  a  matter  which  is  assigned,  under  our 
form  of  government  to  the  good  sense  and 
wisdom  of  the  Legislature.  We  must  apply 
the  law  as  we  find  it  to  be,  not  as  we  think 
it  should  be. 

[6]  Having  stated  these  general  principles, 
it  must  be  admitted,  In  consideration  thereof, 
that  the  plaintiff  in  this  case,  the  town  of 
Murphy,  had  the  power  to  issue  the  bonds  tot 
the  purpose  of  making  the  improvements  de- 
scribed in  the  resolution  of  its  board  of  com- 
missioners, without  any  vote  of  the  people 
therein,  unless  restrained  by  some  act  of  the 
Legislature  from  so  doing.  It  is  conceded 
that  by  Private  Laws  of  1889,  c.  239,  |  17, 
such  a  restraint  was  imposed,  and  that  if 
that  section  is  still  in  force  the  bonds  cannot 
be  lawfully  issued  without  the  sanction  of 
the  people,  to  be  signified  at  the  polls  by  a 
majority  vote  of  the  qualified  registered  vot- 
ers of  the  town.  But  it  is  contended  that 
section  17  of  that  act  was  repealed  by  Pri- 
vate Laws  of  1911,  c.  387,  §  2.  The  latter 
section  provides  for  the  repeal  of  section  17 
of  chapter  239  of  the  Public  Laws  of  1889 ; 
whereas  that  chapter  Incorporates  the  Fay- 
etteville &  Albemarle  Railroad  Company,  and 
makes  no  reference  whatsoever  to  the  town 
of  Murphy,  or  to  its  corporate  affairs.  The 
original  charter  of  the  town  of  Murphy  is 
chapter  239  of  the  Private  Laws  of  1889,  and 
section  17  thereof  is  the  one  which  relates 
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to  the  power  of  the  town  to  create  a  public 
debt,  and  places  a  restriction  upon  that  pow- 
er by  requiring  the  approval  of  the  people  at 
Che  polls,  before  any  such  debt  is  contracted. 
Section  1,  c.  387,  of  the  Private  Laws  of  1911, 
amends  section  1,  c.  239,  of  the  Public  Laws 
of  1889,  the  two  sections  referring  to  the 
same  subject-matter,  viz.,  the  territorial  lim- 
its of  the  town ;  the  later  act  extending  the 
same.  A  bare  statement  of  the  facts  Is  suf- 
ficient to  convince  any  reasonable  mind  that 
a  clerical  mistake  was  committed  in  refer- 
ring to  section  17,  c  239,  of  the  Laws  of  1889 
as  being  a  part  of  the  Public  Laws  of  that 
year;  it  being  manifest  that  the  Private 
Laws  were  intended,  as  the  two  acts  relate 
to  the  town  of  Murphy,  and  chapter  239  of 
the  Public  Laws  of  1889  to  the  incorporation 
of  a  railroad  company  in  another  part  of 
the  state. 

[6]  The  very  question  presented  here  was 
discussed  and  decided  in  Fortune  v.  Commis- 
sioners, 140  N.  C.  822,  52  S.  E.  950,  wherein 
we  said:  "One  difficulty  in  construing  the 
act,  and  an  insuperable  obstacle,  as  the  plain- 
tiffs counsel  contend,  in  the  way  of  enforc- 
ing the  provision  which  we  have  quoted,  is 
that  there  is  no  reference  therein  to  any 
particular  chapter  of  the  Laws  of  1905.  It  is 
argued  that  this  is  a  patent  ambiguity  which 
defeats  the  operation  of  that  clause.  'A  mis- 
description or  misnomer  in  a  statute  will  not 
vitiate  the  enactment  or  render  it  inopera- 
tive, provided  the  means  of  Identifying  the 
person  or  thing  intended,  apart  from  the  er- 
roneous description,  are  clear,  certain,  and 
convincing.'  Black,  Int  of  Laws,  §  58.  Un- 
der this  rule,  we  may  call  to  our  aid  any- 
thing in  the  act  itself,  or  even  in  the  alleg- 
ed erroneous  description,  which  sufficiently 
points  to  something  else  as  furnishing  certain 
evidence  of  what  was  meant,  though  the  ref- 
erence to  the  extraneous  matter  may  not  In 
itself  be  full  and  accurate.  The  rule,  even 
when  literally  or  strictly  construed,  does  not 
require  that  the  erroneous  description  shall 
be  altogether  rejected  in  making  the  search 
for  the  true  meaning;  but  it  may  be  used 
in  connection  with  anything  outside  of  the 
statute  to  which  it  refers,  and  which  itself, 
when  examined,  makes  the  meaning  clear. 
The  erroneous  description  may  in  this  way 
be  helped  out  by  extraneous  evidence.  Black, 
supra,  I  38.  But  ours  is  not  so  much  an  er- 
roneous, as  an  inaccurate,  description,  and 
the  question  is  whether  its  words  are  ade- 
quate to  express  with  sufficient  certainty  the 
intention  of  the  Legislature.  It  has  been 
held  that  if  a  later  act  expressly  refers  to  a 
designated  section  of  an  earlier  one,  to  which 
it  can  have  no  application,  but  there  is  an- 
other section  of  the  prior  act  to  which,  and  to 
which  alone,  in  view  of  the  subject-matter, 
the  later  act  can  properly  refer,  it  will  be 
read  according  to  the  manifest  purpose  of 
the  Legislature,  and  the  misdescription  will 
not  prevent  the  reasonable  construction  that 
the  Legislature  intended  to  refer  to  the  lat- 


ter section.  School  Directom  ▼.  School  (Di- 
rectors, 73  111.  249 ;  Plank  Road  Go.  y.  Reyn- 
olds, 3  Wis.  287 ;  Black,  supra,  {  28."  That 
decision  clearly  covers  this  case  in  principle, 
and  it  has  been  approved  in  the  following 
cases:  Commissioners  y.  Stedman,  141  N.  G. 
448,  54  S.  B.  269 ;  McLeod  y.  Commissioners, 
148  N.  G.  77,  61  S.  B.  605;  PuUen  y.  Corpora- 
tion Commission,  152  N.  a  548,  68  S.  E.  155. 
As  said  in  the  Fortune  Case :  '*We  have  no 
doubt  as  to  the  intention,  and  conclude  that 
the  mere  designation  of  the  section  was  suf- 
ficient, under  the  circumstances,  for  us  to 
identify  with  certainty  the  chapter  and  sec^ 
tlon  to  which  the  reference  was  made." 

We  may  add  thereto,  so  as  to  emphasize 
the  striking  similarity  between  the  two  cas- 
es, that  the  reference  in  this  case  by  chapter 
and  section,  corresponding  as  it  does  with 
the  only  chapter  and  section  of  the  Laws  of 
1889,  public  or  private,  that  relate  to  the  sub- 
ject-matter, is  fully  sufficient  to  show  the 
purpose  of  the  Lc^slature,  and  the  word 
"public"  in  the  reference  may  be  treated  as 
a  misprision  of  the  draftsman  or  copyist,  and 
the  error  should  not  be  allowed  to  defeat  the 
otherwise  plainly  and  accurately  expressed 
will  of  that  body.  The  case  of  Improvement 
Co.  y.  Commissioners,  146  N,  0.  853,  59  S.  B. 
1014,  is  also  directly  in  point  There  "Wash- 
ington county"  was  inserted  in  the  House 
Journal  for  "Robeson  county,"  In  recording 
the  passage  of  the  bill  in  that  body,  but  the 
number  of  the  bill  corresponded  with  the 
number  of  a  bill  to  authorize  the  issue  of 
bonds  by  Robeson  county.  This  and  other 
"pointers"  and  "earmarks"  were  held  suffi- 
cient to  show  that  Robeson  county  was  in- 
tended, instead  of  Washington  county,  in  the 
House  record;  the  reference  in  the  latter  to 
Washington  county  being  manifestly  a  mem 
clerical  error,  which  was  held  insufficient  to 
defeat  the  plain  legislative  purpose. 

Since  this  opinion  was  prepared,  our  at- 
tention has  been  called  to  an  act  of  the  Leg- 
islature entitled,  "An  act  to  amend  ch.  73,  sec- 
tion 2916,  of  the  Revisal,  concerning  towns, 
so  as  to  confer  upon  cities,  towns  and  mu- 
nicipalities power  to  construct  and  maintain 
waterworks,  sewerage  systems  and  other  pul>- 
llc  utilities,"  being  chapter  86  of  the  Public 
Laws  of  1911.  This  act  is  not  mentioned  in 
the  case  agreed,  nor  is  there  any  reference 
to  it  in  the  brief  of  counsel,  and  it  seems 
to  have  been  overlooked,  but  we  are  now 
asked  to  consider  it,  and  determine  whether 
it  has  any  application  to  the  facts  of  this 
case.  This  is  a  most  reasonable  request  of 
counsel,  as  it  is  important  that  the  validity 
of  the  bonds  in  question  should  be  free  from 
all  doubt  or  uncertainty, 

[7]  We  do  not  think  after  a  careful  reading 
of  the  statute  that  It  was  intended  to  affect 
bonds  issued  by  the  town  of  Murphy,  under 
its  charter  and  the  amendments  thereto.  If 
the  general  act  of  1911  applies  to  any  mu- 
nicipality which  has  special  provisions  upon 
the  same  subject,  and  this  we  are  not  now 
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required  to  decide,  it  does  not  apply  to  this 
case,  as  we  have  virtnaUy  iield  at  this  term 
in  Red  Springs  Hotel  Go.  v.  Town  of  Red 
Springs,  72  S.  B.  887,  since  tbe  statute  was 
called  to  pur  notice.  If  it  did  not  apply  to 
that  case.  It  certainly  does  not  to  this  one. 
There  the  amendment  to  the  charter  of  the 
town  was  passed  at  the  session  of  1911,  a 
few  days  before  the  general  law  was  enacted, 
while  in  this  case  the  charter  was  amended, 
so  as  to  authorize  the  issue  of  bonds  without 
a  vote  of  the  people,  two  days  after  the  gen- 
eral act  was  ratified,  showing  very  clearly 
that  the  said  act  was  not  intended  to  apply 
to  the  town  of  Murphy.  Besides,  the  act  of 
1911  is  an  amendment  of  chapter  78  of  the 
Revisal  and  section  2916  thereof.  Jt  is  pro- 
vided by  section  2918  as  follows:  "This  chap- 
ter shall  apply  to  all  incorporated  cities  and 
towns  where  the  same  shall  not  be  inconsist- 
ent with  special  acts  of  incorporation,  or 
special  laws  in  reference  thereto.'*  This  sec- 
tion shows  that  this  case  is  not  affected  by 
the  act  of  1911,  for  the  issuing  of  the  bonds 
without  an  election  is  specially  provided  for 
in  the  amended  charter  of  tbe  town. 

We  find  no  error  in  the  case  or  record,  and 
therefore  affirm  the  Judginent. 

Affirmed. 

<88  s.  C.  647) 

GRIFFIN  y,  ATLANTIC  COAST  LINE  R 

CO. 

(Supreme  Court  of  Sonth  Carolina.     Nov.  1, 

1911.) 

L   CaBRIEBS  (§  113*)— INJUBT  TO  GoODS— LlA- 

BiLiTT— Acceptance  fob  Shipment. 

Where  goods  are  accepted  for  shipment, 
the  placing  of  the  goods  upon  its  platform  ren- 
ders a  carrier  responsible  for  anv  damages 
from  fire  originating  within  its  right  of  way, 
unless  released  from  liability  by  the  shipper. 

[Ed.  Note.— -For  other  cases,  see  Carriers, 
Dec.  Dig.  §  113.^J 

2.  Gabbiebs  (I  113*)— Loss  or  Goods  — Lia- 

BiLiTT— Waiver— *  *Con8Ent." 

Where  a  carrier  accepts  cotton  intended  for 
shipment  at  some  future  time,  the  cotton  will  be 
upon  its  platform  with  the  carrier's  ^'consent/' 
under  Civ.  Code  1902,  §  2135,  making  a  cai^ 
rier  responsible  for  loss  by  fire  originating  on 
its  right  of  way,  except  for  property  which 
has  been  placed  upon  its  right  of  way  illegally 
or  without  its  consent. 

[Sd.  Note.--FV>r  other  cases,  see  Carriers, 
Dec.  Dig.  I  113.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1437-1441;   vol.  8,  p.  7612.] 


S.  Cabbiebs    (f  136*)— Action   fob    Loss  — 

Question  fob  Jubt. 

In  an  action  for  the  loss  of  cotton  destroyed 
by  fire  wbile  on  defendant's  platform,  the  ques- 
tion whether  it  had  been  placed  there  by  defend- 
ant's consent  as  cotton  tendered  for  immediate 
shipment,  notwithstanding  a  rule  that  the  car^ 
rier  assumed  no  risk  for  cotton  put  upon  its 
platform,  unless  tendered  for  immediate  ship- 
ment, held  for  the  jury. 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Dec.  Dig.  S  136.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  George  B.  Prince,  Judge. 


•T?o  be  oflacially  reported.** 

Action  by  T.  N.  Grlffln  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Mark  Reynolds  and  Luclan  W.  McLemore, 
for  appellant.  Tbos.  G.  McLeod,  for  re- 
spondent 

JONKS,  C.  J.  This  action  was  for  the 
recovery  of  damages  for  the  destruction  by 
fire  of  certain  cotton  belonging  to  plaintiff, 
while  upon  the  platform  of  the  defendant 
company  within  the  limits  of  its  right  of 
way.  There  was  evidence  to  the  effect  that 
notice  had  been  given  to  the  plaintiff  that 
the  defendant  assumed  no  risk  for  cotton  so 
placed,  unless  same  was  tendered  for  im- 
mediate shipment,  but  that  such  cotton 
would  be  entirely  at  the  owner's  risk.  The 
evidence  also  showed  that  the  cotton  in 
question  was  placed  upon  such  platform, 
subsequent  to  the  giving  of  such  notice  and 
without  any  tender  thereof  for  immediate 
shipment,  ai^d  was  subsequently  destroyed 
by  fire  originating  within  the  limits  of  de- 
fendant's right  of  way.  There  was  also 
testimony  which  Is  claimed  by  plaintiff  as 
tending  to  show  that,  notwithstanding  such 
notice,  the  cotton  in  question  was  placed 
upon  said  platform  "with  the  consent"  of 
the  defendant,  within  the  meaning  of  sec- 
tion 2135  of  the  Civil  Code. 

At  the  conclusion  of  the  entire  testimony 
in  the  case,  the  defendant  moved  for  a  di- 
rection of  a  verdict  in  its  favor,  upon  the 
ground  that  the  evidence  admitted  of  no 
other  Inference  but  that  the  cotton  was 
placed  upon  the  defendant's  platform,  either 
without  its  consent,  or  if  with  its  consent, 
then  upon  the  understanding  between  the 
parties  that  it  was  so  placed  at  the  entire 
risk  of  the  plaintiff  himself.  This  motion 
was  refused  by  the  presiding  Judge,  it  be- 
ing held  by  him  that,  while  the  evidence 
showed  that  the  cotton  was  so  placed  upon 
the  platform  after  such  notice  given  by  the 
defendant,  there  was  still  testimony  to  go  to 
the  Jury  upon  the  question  of  waiver  by  the 
defendant  of  the  terms  and  requirements  of 
such  notice.  The  appeal  questions  the  cor> 
rectness  of  this  refusal  to  direct  a  verdict 
in  favor  of  the  defendant  Substantially  the 
question  presented  for  determination  is 
whether  there  was  evidence  to  go  to  the 
Jury  upon  the  issue  as  to  the  defendant's 
consent  to  placing  of  the  cotton  upon'  the 
platform   as  cotton  intended  for  shipment 

[1, 2]  If  the  cotton  was  accepted  for  ship- 
ment, whether  such  shipment  was  intended 
to  be  immediate  or  remote,  the  placing  of 
the  same  upon  the  platform  would  render 
the  defendant  responsible  for  any  damage 
thereto  from  any  fire  originating  within  the 
right  of  way,  unless  the  plaintiff  had  re- 
leased the  defendant  from  such  liability. 
The  defendant  could  waive  its  own  rule  that 


•For  other  cases  see  sams  topic  and  section  NUMB£R  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rop'r  Indexes 
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ft  "would  not  accept  cotton  upon  its  platform 
•r  right  of  way  unless  intended  Tor  imme- 
diate shipment,  and  could,  notwithstanding 
Its  rule,  accept  the  same  intended  for  ship- 
ment, not  immediately,  but  at  some  future 
time,  in  which  case  the  cotton  would  clear- 
ly be  upon  the  right  of  way  with  the  con- 
sent of  the  defendant,  within  the  meaning  of 
the  word  "consent"  as  used  in  the  statute. 
Yarborough  v.  Railway,  78  S.  C.  103,  58  S. 
E.  d36.  It  is  not  questioned  that  the  fire 
originated  within  the  right  of  way  of  the 
defendant  company,  and  that  defendant 
would  be  responsible  for  the  damage  to  the 
cottoD,  if  the  same  had  been  placed  on  the 
platform  for  immediate  shipment;  and  the 
case  Just  cited  shows  that  the  defendant 
would  be  liable  for  such  damage,  if  the  cot- 
ton was  accepted  for  shipment,  though  such 
shipment  was  not  intended  to  be  immediate, 
notwithstanding  its  stipulation  by  notice 
that  it  would  not  accept  cotton,  unless  for 
immediate  shipment.  The  notice  given  in 
this  case  was  substantially  the  same  as  that 
which  was  shown  in  the  case  of  Yarborough 
y.  Railway,  78  S.  0.  103,  58  S.  E.  836.  In 
that  case  the  notice  was  in  substance  to  the 
effect  that  the  railroad  company  would  not 
be  responsible  for  cotton  placed  on  the  plat- 
form until  the  same  was  '^tendered  to  and 
accepted  by  the  company  for  shipment." 
In  the  case  at  bar  the  notice  was  to  the  ef- 
fect that  the  defendant  would  not  be  re- 
sponsible for  cotton  placed  on  its  platform 
until  the  cotton  "is  placed  for  immediate 
shipment** 

[3]  There  was  testimony  tending  to  show 
that,  subsequent  to  the  service  of  the  notice 
already  mentioned,  plaintilTs  agent  was  in- 
formed by  the  same  agent  of  the  defend- 
ant through  whom  such  notice  had  been 
given  that  the  same  was  not  intended  to 
apply  to  plalntlflf ;  and  there  was  also  testi- 
mony to  the  effect  that,  after  plaintiff  had 
been  procuring,  in  compliance  with  such 
notice,  the  Issuance  by  defendant  of  bills  of 
lading  for  small  lots  of  cotton  at  brief  inter- 
vals, he  or  his  agent  was  Informed  by  de- 
fendant's agent  that  bills  of  lading  need  not 
be  procured  for  contemplated  shipments  un- 
til the  entire  shipment  was  ready;  such 
testimony  tending  to  show  the  resumption  of 
a  previously  existing  course  of  dealing  be- 
tween the  parties  by  which  cotton  was  plac- 
ed for  shipment  upon  defendant's  platform 
in  small  lots  from  day  to  day,  and  bills  of 
lading  therefor  were  Issued  from  time  to 
time  when  any  lot  was  completed  for  ship- 
ment The  evidence  of  the  plaintiff's  agent 
was  that  the  defendant's  agent  instructed 
him  to  "go  ahad  and  complete  the  lots  in 
a  reasonable  time,"  and  that  this  instruc- 
tion was  given  with  reference  to  the  matter 
of  the  lot  of  cotton  Intended  for  shipment, 
and  had  relation  to  the  time  when  bills  of 
lading  should  be  procured  for  the  same; 
and  there  was  testimony  tending  to  show 


that  this  instruction  was  given  to  save  the 
necessity  for  issuing  daily  bills  of  lading 
for  small  lots  of  cotton.  There  was  also 
testimony  from  which  the  inference  might 
be  drawn  that  the  cotton  here  in  question, 
and  which  was  destroyed  by  fire  while  upon 
the  defeudant's  platform,  was  so  intended 
for  ultimate  shipment  and  was  so  placed  in 
pursuance  of  the  Instructions  of  defendant's 
agent 

The  Judgment  of  the  circuit  court  Ib  there- 
fore affirmed. 

GARY,  A.  J.,  and  HYDRICK,  J^  concur. 
WOODS,  J.,  did  not  sit 


(89  S.  C.  535) 

ROBERT  R.  SIZER  &  CO.  T.  DOPSON  et  aL 

(Supreme  Court  of  South  Carolina.     Oct  25, 

1911.) 

1.  Replevin  (|  88*)— Claim  and  Deuvibt— 

TbIAL— QUESTIOW  FOB  JUBY. 

On  evidence  in  an  action  of  claim  and  de- 
livery, in  which  plaintiff  took  possession  of 
lumber  consigned  by  defendant  to  third  parties^ 
held,  that  the  issue  whether  defendant's  act  in 
shipping  the  lumber  was  a  conversion  of  plain- 
tiff^s  property  was  for  the  jury. 

[Ed.  Note.^For  other  cases,  see  Replevin, 
Dec.  Dig.  f  8&*] 

2.  Replevin  (§  II*)— Conditions  Pbbcbdbnt 
—Demand. 

Wliere  property  of  plaintiff  has  been  con- 
verted, a  demand  for  its  possession  is  not  neces- 
sary before  an  action  of  claim  and  delivery. 

[Ed.  Note.— For  otner  cases,  see  Replevin. 
Cent  Dig.  §§  85-W;    Dec  Dig.  §  11.*] 

3.  Replevin  (8  63*)— Claim  and  Delivebt^ 
Answebt— Damages. 

An  answer,  in  an  action  of  claim  and  de- 
livery in  which  plaintiff  has  taken  possession  of 
lumber  consigned  by  defendant  to  third  par- 
ties, which  denies  plaintiff's  allegations  of  own- 
ership, alleges  the  value  of  the  lumber  to  be 
$300,  and  sets  up  a  claim  of  Si, 000  damages  by 
reason  of  plaintiff's  having  seized  and  withheld 
the  proi^erty  '^carelessly,  willfully,  recklessly^ 
and  malicioualy,"  is  a  sufficient  basis  for  proof 
of  both  actual  and  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Replevin^ 
Dec  Dig.  I  63.*] 

4.  Tboveb  and  Conyebsion  (§  44*)— Value  or 
Pbopebtt— Meabubb  or  Damaqbs  in  Gen- 

EBAL. 

In  actions  for  conversion  or  for  the  taking 
and  detention  of  personal  property,  the  general 
rule  is  that  the  measure  of  damages  is  the 
value  of  the  property  with  interest  thereon,  and 
the  jury  may  give  the  highest  value  up  to  the 
time  of  the  trial,  and  may  take  into  account 
any  benefits  therefrom  received  by  the  party 
wrongfully  in  possession. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  S|  260,  261;  Dec  Dig. 
|44.*] 

5.  Tbial  (8   837*)— Vbbdict— DiSBEGABD  or 

iNSTBUCnONS. 

A  verdict  of  $500  damages  for  the  de- 
fendant in  an  action  of  claim  and  delivery, 
where  lumber  shipped  by  him  to  third  parties 
had  l)een  seized  by  plaintiff,  cannot  be  sustained 
as  a  finding  of  punitive  damages,  expressly  re- 
coverable in  such  actions  under  Act  Feb.  13, 
1907   (25    St   at  Large,    p.  483),   where  it  is 


^For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezes. 
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contrary  to  an  Instmction  that  the  eridence  did 
not  warrant  punitive  damages. 

[EM.  Note.— For  other  cases,  see  Trial,  Gent 
J>ig.  I  790;  Dec.  Dig.  i  837.*] 

e.  RsFLETiir    (I   63*)  — Special   Damaokb— 

Necessitt  of  Pleadihg. 

In  an  action  of  claim  and  deliyery,  in 
which  the  plaintiff  has  seized  lumber  shipped 
by  defendant  to  third  ^parties,  damages  to  the 
defendant  because  the  seizure  of  the  lumber  pre- 
vented him  from  getting  money  to  pay  his  men, 
made  it  necessary  for  him  to  mortgage  his  house 
to  get  money  for  that  purpose,  and  so  crippled 
him  financially  that  he  was  obliged  to  suspend 
his  business  of  sawing  lumber  and  turn  oyer  his 
property  io  the  plaintiff,  who  had  a  mortgage 
on  it,  are  "special  damages,'*  not  recoverable 
unless  specially  alleged. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec  Dig.  S  eS.*] 

7.  Replevin  (|  e2*)— Claim  and  Delivery— 
**General  Damages." 

"General  damages"  in  actions  for  conver- 
sion or  for  the  taking  and  detention  of  personal 
property,  provable  under  a  general  allegation, 
are  those  inferred  by  the  law  itself  because  the 
immediate,  direct,  and  proximate  result  of  the 
act  complained  of,  as  an  injury  to  the  property 
itself,  or  to  its  value  by  detention. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  i  224;    Dec.  Dig.  §  62.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3059,  3060;    vol.  8*  p.  7669.] 

8.  Replevin  (8  62*)— Claim  and  Delivebt- 
"Special  Damages." 

"Special -damages"  in  actions  for  conver- 
sion, or  for  the  taking  and  detention  of  oersonal 
property,  not  provable  without  special  allega- 
tion thereof,  are  those  which,  although  the  nat- 
ural, are  not  the  necessary,  consequences  of  the 
act;  being  outside  of  the  costs  and  disburse- 
ments allowed  by  law,  and  consequential  in 
their  nature. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  §  224 ;    Dec.  Dig.  §  62.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  pp.  6572,  6573 ;   vol.  8,  p.  7802.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;  R.  W.  Memminger, 
Judge. 

"To  be  officially  reported." 

Action  by  Robert  R.  Sizer  ft  Company 
against  B.  H.  Dopson  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

E.  F.  Warren  (6.  A.  Hagood  and  A.  R. 
Young,  of  counsel),  for  appellant.  B.  R.  Hiers 
and  W.  S.  Tlllinghast,  for  respondents. 

WOODS,  J.  Robert  R.  Sizer  ft  Co.,  a  cor- 
poration, brought  this  action  of  claim  and 
delivery  against  B.  H.  Dopson  and  the 
Charleston  ft  Western  Carolina  Railroad 
Company,  and  thereunder  took  from  the  rail- 
road company  a  lot  of  lumber  loaded  on  cars 
consigned  by  Dopson  to  A.  R.  Sykes  and 
Jackson  Lumber  Company,  Savannah,  Ga. 
The  railroad  company,  being  a  mere  carrier 
In  iKMSsesslon,  has  no  Interest  in  the  cause. 
Dopson  answered,  denying  the  plaintiff's  al- 
legation of  ownership,  alleging  the  value  of 
the  lumber  to  be  |300,  and  setting  up  a  claim 
of  $1,000  damages  by  reason  of  the  plain- 
tiff's having  seized  and  withheld  the  proper- 


ty "carelessly,  willfully,  recklessly,  and  ma- 
liciously." On  the  trial  the  circuit  court 
iniJtTucted  the  jury  that  there  was  no  evi- 
dence warranting  a  verdict  for  punitive  dam- 
ages. The  verdict  was  in  favor  of  the  de- 
fendant for  the  return  of  the  property,  or 
its  value,  $300,  and  $500  damages.  The 
court  refused  a  motion  for  a  new  trial  made 
on  the  ground,  as  appears  from  the  order  of 
the  court,  that  the  verdict  was  ''excessive 
and  unsupported  by  the  evidence." 

Error  is  assigned  in  the  instruction  given 
to  the  Jury  that  the  verdict  must  be  in  fa- 
vor of  the  defendant  Dopson  if  they  found 
that  the  plaintiff  had  not  demanded  pos- 
session of  the  lumber  before  bringing  the 
action.  There  was  no  demurrer  to  the  com- 
plaint, and  the  correctness  of  the  instruction 
depends  upon  the  issue  made  by  the  evi- 
dence. 

The  defendant  was  the  owner  of  a  saw- 
mill and  was  largely  indebted  to  the  plain- 
tiff for  advances  for  the  purchase  of  timber 
and  for  other  purposes.  The  evidence  on  the 
part  of  the  plaintiff  tended  to  prove  that 
the  defendant  had  agreed  that  all  the  lum- 
ber manufactured  by  him  except  boards 
should  be  the  property  of  the  plaintiff  cor- 
poration and  consigned  to  it  to  be  sold,  and 
that  the  plaintiff  was  to  sell  the  lumber  and 
apply  the  proceeds  to  the  defendant's  debt 
The  evidence  on  the  part  of  the  defendant 
was  to  the  effect  that  there  was  no  such 
agreement,  and  that  the  plaintiff  had  no 
right  to  the  possession  of  the  lumber  in  dis- 
pute. The  defendant  repudiated  the  claim 
of  the  plaintiff  by  loading  the  lumber  on 
cars  and  consigning  and  sSipping  it'  to  other 
persons. 

[1]  If  the  plaintiff  was  the  owner  of  the 
property  at  defendant's  mill,  the  defendant's 
act  in  shipping  it  to  other  persons  was  a 
distinct  conversion  of  it  The  issue  whether 
there  had  been  a  conversion  of  plaintiff's 
property  by  the  defendant  was  thus  clearly 
made  by  the  evidence;  and  this  issue  could 
be  decided  only  by  the  Jury. 

[2]  It  was  error  to  disregard  the  conflict 
thus  made  by,  the  testimony,  and  instruct 
the  Jury  as  a  proposition  of  law  that  the 
plaintiff  could  not  recover  unless  the  Jury 
found  that  It  had  demanded  the  possession 
from  the  defendant  before  bringing  the  ac- 
tion; for,  if  defendant  had  converted  the 
property  of  the  plaintiff,  demand  for  pos- 
session before  action  was  not  necessary. 
Jones  V.  Dugan,  1  McCord,  428;  Harris  v. 
Saunders,  2  Strob.  Eq.  370,  note;  McPherson 
V.  Neuffer,  11  Rich.  267;  Ladson  v.  Mosto- 
witz,  45  S.  C.  388,  23  S.  B.  49;  Girardeau  v. 
Sou.  Express  Co.,  48  S.  C.  421,  26  S.  E.  711; 
Holliday  v.  Poston,  60  S.  C.  103,  38  S.  E.  449. 

[8]  The  answer  was  a  sufficient  basis  for 
proof  of  both  actual  and  punitive  damages. 
On  the  subject  of  damages  the  Jury  were 
instructed:  "I  have  not  been  able  to  discov- 
er any  evidence  here  which  would  warrant 
you  in  finding  punitive  damages.    So  I  am 
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72  S.E.-^30 


^66 


72  SOUTHEASTERN  REPOBTEB 


(S.a 


going  to  charge  yoo  In  tills  case  tbat  you 
can  only  find  actual  damages,  in  case  you 
find  that  he  (the  defendant)  is  entitled  to 
damages.  Such  actual  damages  as  he  suf- 
fered from  the  taking  and  detention.  That 
means  such  actual  damages  as  he  suffered, 
as  was  reasonably  consequent  upon  the  tak- 
ing and  withholding  of  the  property  from 
the  defendant's  possession  by  Slzer  &  Co. 
You  cannot  go  into  remote  and  speculative 
elements  of  damages,  such  as  what  he  might 
have  lost  by  way  of  profits  on  the  mill,  but 
get  down  to  exactly  what  he  lost,  as  a  rea- 
sonable consequence,  as  a  proximate  result, 
of  the  taking  and  withholding  of  the  prop- 
erty." The  plaintiff's  contention  is  that 
under  this  charge  there  was  no  support  in 
the  evidence  for  a  recovery  of  $500  dam- 
ages, and  that  the  refusal  to  grant  a  new 
trial  on  this  ground  was  error  of  law. 

[4]  In  actions  for  conversion  or  for  the  tak- 
ing and  detention  of  personal  property,  the 
general  rule  is  that  the  measure  of  damages 
is  the  value  of  the  property  with  interest 
thereon,  and  the  jury  may  give  the  highest 
value  up  to  the  time  of  the  trial.  Rogers 
▼.  Randall,  2  Speers,  3S;  Gregg  v.  Bank  of 
Columbia,  72  S.  C.  458,  52  S.  B.  195,  110 
Am.  St  Rep.  633.  And  if  the  party  wrong- 
fully in  possession  has  received  any  benefit 
therefrom  the  jury  may  take  tbat  into  ac- 
count Buford  V.  Fannen,  1  Bay,  273,  1  Am. 
Dec.  615. 

[5]  Punitive  damages  may  now  be  recov- 
ered under  the  act  of  1907  (25  Stat  483); 
but  the  verdict  of  $500  could  not  be  sus- 
tained as  a  finding  of  punitive  damages  be- 
cause the  presiding  judge  instructed  the 
jury  that  the  evidence  did  not  warrant  puni- 
tive dan^ages.  The  instruction  was  also  giv- 
en that  remote  or  speculative  damages  must 
be  excluded,  and  that  a  verdict  for  defendant 
should  embrace  only  such  damages  as  were 
a  proximate  result  of  the  taking  and  with- 
holding of  the  property. 

[6]  The  defendant  estimated  his  losses  due 
to  the  taking  and  detention  of  the  lumber 
at  $1,500  to  $2,000.  This  estimate  wAs  based 
upon  the  statement  that  thp  seizure  of  the 
lumber  prevented  .him  from  getting  the  mon- 
ey to  pay  his  men,  made  it  necessary  for  him 
to  mortgage  his  house  to  get  the  money  for 
that  purpose,  and  finally  so  crippled  him 
financially  that  he  was  obliged  to  suspend 
his  business  of  sawing  lumber  and  turn  over 
his  property  to  the  plaintiff  corporation, 
which  had  a  mortgage  on  it  These  dam- 
ages were  all  special  and  remote — ^such  as 
would  not  ordinarily  result  from  the  taking 
of  $300  worth  of  lumber.  It  was  not  al- 
leged in  the  answer,  nor  was  there  any  evi- 
dence offered  tending  to  prove,  that  the  plain- 
tiff had  notice  that  such  far-reaching  con- 
sequences would  result  from  taking  by  proc- 
ess of  law  under  a  claim  of  right  three  car 
loads  of  lumber.  This  being  so,  it  seems 
clear  that  such  damages  were  not  recover- 
able. 


[7,  8]  In  Loeb  v.  Mann,  39  S.  a  465,  18  S. 
E.  1,  the  court  thus  states  the  rule:  "The 
complaint  does  not  make  any  claim  for  spe- 
cial damage,  and  the  circuit  judge  charged 
tbat  the  case  was  not  one  for  vindictive 
damages,  so  that  it  must  be  considered  as  a 
plain  and  ordinary  case  for  the  recovery  of 
personal  property,  and  damages  for  its  de- 
tention. *To  recover  damages  for  the  de- 
tention of  personal  property  (the  property 
having  been  delivered),  special  damage  can- 
not be  recovered  unless  expressly  alleged.' 
Lipscomb  v.  Tanner,  31  S.  G.  49  [9  S.  E.  733]. 
What  is  this  special  damage  which  cannot 
be  proved  without  being  specifically  alleged? 
There  is  certainly  a  lack  of  clearness  in  the 
authorities  on  the  subject;  but  it  seems  to 
us  that  what  are  called  'g^ieral  damages,' 
as  contradistinguished  from  'special  dam- 
ages,' are  admitted  in  evidence  under  a  gen- 
eral allegation — indeed,  are  inferred  by  the 
law  itself — for  the  reason  that  they  are  the 
immediate,  direct,  and  proximate  result  of 
the  act  complained  of,  as,  for  instance,  an 
injury  to  the  property  Itself,  or  its  value, 
by  detention,  etc.;  while  damages  which,  al- 
though the  natural,  are  not  the.  necessary, 
consequence  of  the  act  being  outside  of  the 
'costs  and  disbursements'  allowed  by  law, 
and  consequential  in  their  nature,  are  not 
admissible  in  evidence  without  special  no- 
tice of  the  claim  in  the  allegations  of  the 
complaint,  and  are  therefore  called  'special 
damages.'  It  is  elementary  that  damages.  In 
the  ordinary  sense,  must  be  the  immediate 
result  of  the  act  complained  of."  The  same 
rule  was  laid  down  by  the  Supreme  Court 
of  the  United  States  in  Vance  v.  Vandercook, 
170  U.  S.  468,  18  Sup.  a.  645,  42  L.  Ed.  1111, 
where  it  was  held  that  the  damages  contem- 
plated in  such  actions  are  those  which  result 
directly  from  the  taking  and  detention,  and 
cannot  include  the  destruction  of  business. 

The  verdict  of  $500  was  not  supported  by 
the  evidence  and  was  contrary  to  the  charge 
of  the  presiding  judge,  and  for  this  reason 
the  motion  for  a  new  trial  should  have  been 
granted. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed* 
and  the  cause  be  remanded  to  that  'court  for 
a  new  triaL 

JONES,  C.  X,  tfnd  GARY,  A.  J.,  and  HY- 
DRICK,  J.,  concur. 

(89  S.  C.  661) 

MULDROW  V.  MIXSON. 

(Supreme  Court  of  South  Carolina.     Nov.  1« 

1911.) 

1.  E)xECUTORS  AND  Administbatobs  (§  303*)— 
Distribution  of  Pebsonaltt— Validitt. 
A  beneficiary  under  a  will,  having  taken  a 
piano  at  a  valuation  agreed  upon  with  the  oth- 
er beneficiary,  and  having  kept  it  for  two  years, 
is  properly  chargeable  m  the  administrator's 
accounts  with  that  amount 

[Ed.  Note.— Por  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fi§  1229-1242: 
Dec  Dig.  §  303.*1 
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2,  PABTiTiOBr    a   5*)— Paboi.   Pabhtiok   of 

Pebso  naltt— Appro  val. 

A  court  of  equity  may  approve  a  parol  par- 
tition of  personal  property  followed  by  posses- 
rion  among  minors  who  have  reached  years  of 
discretion,  if  the  circumstances  were  such  as 
would  hare  warranted  the  court  to  make  such 
division  on  application. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  it  13-17;    Dee.  Dig.  §  5.*] 

8.  BxECtrroBS  and  Administbatobs  (|  405*)* 

COHMIBSIONS^RlOHT  TO. 

'  An  administrator  was  properl^r  allowed  ccrm- 
missions  on  rents  collect^  by  him  from  land 
belonging  to  beneficiaries,  and  not  acquired  un- 
der the  will  involved,  in  carrying  out  testator's 
desire  to  provide  for  the  education  of  the  bene- 
ficiaries. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S9  2088-2116; 
Dec.  Dig.  (  495.^] 

Appeal  ftom  Common  Pleas  Clrcnit  Court  ot 
Barnwell  County;  Robt  Aldrlch,  Judge. 

Action  by  Essie  L.  Muldrow  against  R.  M. 
Mixson,  administrator.  Decree  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

WlUcoz  ft  Wlllcoz,  for  appellant  Bates  & 
Simms,  for  respondent 

JONES,  0.  J.  This  Is  an  appeal  from  a 
decree  of  the  circuit  court  affirming  the  judg- 
ment of  the  probate  court  of  Barnwell  coun- 
ty, adjusting  the  accounts  of  R.  iM.  Mlsson, 
as  administrator  with  the  will  annexed  of 
the  estate  of  WiUa  I.  Loud.  The  exceptions 
present  two  questions:  (1)  Whether  the  ad- 
ministrator was  justified  In  charging  appel- 
lant with  a  piano  at  a  valuation  of  |400; 
(2)  whether  the  administrator  had  a  right  to 
take  charge  of  the  real  estate  of  plaintiff, 
not  acquired  under  the  will  of  her  mother, 
and  to  charge  commissions  on  the  rents  col- 
lected therefrom. 

[1]  Willa  I.  Loud  died  testate  In  the  sum- 
mer of  1905,  and  upon  the  death  of  the  ex- 
ecutrix named  in  the  will  the  defendant, 
Mixson,  at  the  solicitation  of  the  benefi- 
daries,  was  appointed  administrator  with 
the  will  annexed.  In  the  fourth  clause  of 
the  will  the  testatrix  devised  and  bequeath- 
ed to  her  children,  Cary  Smith  Loud  and 
Essie  Ashton  Loud,  all  of  her  property, of 
every  nature  and  kind  whatsoever,  and  in  the 
sixth  clause  she  declared  it  her  will  and  de- 
sire that  her  said  daughters  shall  be  educated, 
and  empowered  the  executor  to  use  the  rents 
and  profits  of  the  real  estate  for  the  purpose 
of  the  education,  maintenance  and  support 
of  the  said  children  until  they  are  21  years 
of  age  or  shall  marry,  and  upon  said  chil- 
dren attaining  the  age  of  21  years  or  upon 
their  marriage  they  are  to  "take  the  proper- 
ty" freed  from  all  limitations  or  trusts  what- 
soever. The  property  of  which  Mrs.  Loud 
died  seised  and  possessed  consisted  of  a 
dwelling  house  and  one  or  more  vacant  lots 
in  the  town  of  WlUiston,  S.  C,  and  some 
personal  property,  consisting  of  household 
furniture,  which  was  sold  by  the  adminis- 
trator, except  a  hat  rack  and  a  set  of  furni- 
ture,   which    the    children    divided    among 


themgelves,  and  about  which  there  is  no  dis- 
pute, and  except  the  piano  in  dispute.  The 
beneficiaries  agreed  that  the  piano  was 
worth  $400,  and  objected  to  a  sale  of  it  for 
less  than  that  sum,  and,  fearing  that  11 
would  be  sold  at  a  sacrifice  if  exposed  to 
pttbUc  sale,  they  objected  to  such  sale.  The 
piano  was  then  taken  to  the  house  of  the  ad* 
ministrator*  and  there  remained  until  March, 
1907,  when  the  plaintiff,  who  had  married 
B.  A^  Muldrow  in  January,  1907,  wanted  the 
piano  and  decided  to  take  it  at  the  valuation, 
and  requested  that  it  be  shipped  to  her  at 
Floren<^,  8.  C,  which  was  done  with  the 
consent  of  other  beneficiary,  Cary.  At  that 
time  Essie,  Mrs.  Muldrow,  was  about  IS 
years  old,  and  Cary,  who  afterwards  mar- 
ried Guy  Vaughn,  was  about  20  years  old. 
The  plaintiff  kept  and  used  the  piano  for 
more  than  two  years  without  objection.  Ac- 
cording to  the  ^tlmony  $400  was  a  reason- 
able valuation  of  the  piano.  The  administra- 
tor in  his  accounts  has  charged  plaintiff  with 
$400,  the  value  of  the  piano,  and  credited 
her  with  $200,  one-half  thereof.  Both  the 
probate  and  circuit  courts  concur  in  sustain- 
ing this  as  proper  under  the  circumstances, 
and  we  affirm  their  conclusion. 

[21  A  court  of  equity  may  approve  a  parol 
partition  of  personal  property  followed  by 
possession  among  minors  who  have  reached 
years  of  discretion,  if  the  circumstances  were 
such  as  would  have  warranted  the  court  to 
make  such  division  on  application.  There  is 
nothing  in  the  circumstances  of  this  case 
to  show  any  unfairness.  The  plaintiff,  who 
had  been  taking  instruction  in  music,  wanted 
the  instrument  in  her  own  home,  and  agreed 
to  take  it  at  the  valuation  of  $400,  which 
the  testimony  shows  was  reasonable,  and  did 
take  and  use  the  same  for  more  than  two 
years  before  any  attempt  was  made  to  tun^ 
it  back  to  the  administrator.  A  just  consid- 
eration of  the  rights  of  the  other  beneficiary, 
who  might  sustain  loss  by  a  forced  sale  of 
the  piano  after  such  lapse  of  time,  ought  to 
induce  the  court  to  sanction  the  parol  parti- 
tion, fairly  made  between  the  parties.  Both 
the  probate  court  and  circuit  court  construed 
the  will  as  authorizing  the  beneficiaries  to 
take  their  shares  of  the  estate  on  their  mar- 
riage, not  only  as  to  real  estate,  but  as  to 
personal  property,  and  that  this  involved  au- 
thority to  exercise  some  choice  and  agree- 
ment as  to  division  after  marriage,  although 
before  reaching  full  age.  There  is  force  in 
this  view,  and  no  doubt  the  administrator 
felt  warranted  in  delivering  the  piano  to  the 
plaintiff  after  her  marriage,  upon  the  agree- 
ment between  the  parties  Interested.  We, 
however,  do  not  rest  our  conclusion  upon  this 
construction  of  the  will. 

L3]  With  reference  to  the  second  question, 
we  think  it  was  not  unjust  or  improper  to 
allow  the  administrator  to  charge  commis- 
sion on  rents  collected  by  him  from  real  es- 
tate belonging  to  plaintiff  and  her  sister,  and 
not  acquired  under  the  will.     It  is  true  It 
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was  not  strictly  the  duty  of  defendant  as  < 
administrator  to  collect  these  rents,  but  he 
was  concerned  to  carry  out  the  wishes  of  the  | 
testatrix  to  provide  for  the  education  of 
these  young  ladies.  They  had  no  other  per- 
son to  look  after  their  land,  secure  tenants, 
and  collect  the  rents,  and  they  wished  him  to 
do  so.  His  services  appear  to  have  been 
beneficial,  and  the  circuit  court  has  com- 
mended the  fidelity  of  the  administrator  to 
his  trust  The  charge  is  but  a  reasonable 
compensation  for  the  services  rendered,  and 
should  be  sanctioned. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(89  s.  c.  661) 

ROWB  ▼.  MOORB  et  aL 

(Supreme   Court  of  South   Carolina.     Nov.  1, 

1911.)       * 

1.  Wills  (§  608*)— Construction— Estates 
Devised— Application  of  Rule  in  Shel- 
ley's Case  — Intention  of  Testator  — 
"Heirs  of  her  Body." 

A  testator,  in  item  10  of  his  will,  devised 
land .  unto  his  aaughter  during  her  natural  life, 
and  then  absolutely  to  the  heirs  of  her  body 
forever,  and  in  item  3  he  devised  land  to  his 
son  ior  his  natural  life,  and  then  to  the  heirs 
of  his  body  forever;  the  child  or  children  of  one 
of  his  children  dead  to  tali^e  the  share  of  his  or 
their  parent  The  other  items  of  the  will, 
wherein  an  absolute  estate  was  not  devised, 
were  similar  to  item  10,  save  that  some  omit- 
ted the  word  '"absolutely"  before  "heirs  of  her 
body";  while  item  13  stated  that  it  was  the  tes- 
tator's will  and  intention  that  none  of  his  chil- 
dren taking  a  life  estate  under  any  of  the  fore- 
going items  should  have  power  of  alienation. 
Held  that,  in  view  of  the  provision  last  men- 
tioned, the  words  "heirs  of  her  body,"  used  in 
item  10,  and  those  same  words  used  in  the 
other  items,  must  be  taken  as  meaning  children ; 
and,  such  being  the  testator's  intent,  the  rule 
in  Shelley's  Case  does  not  apply,  and  the  daugh- 
ter took  a  mere  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  1372-1378;   Dec.  Dig.  {  608.» 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  4,  pp.  3267-3271.] 

2l  Wills  (§  440*)—Con8tbuotion— Intention 
OF  Testator. 

In  construing  a  will,  the  intention  of  the 
testator  is  to  be  gathered  from  the  entire  in- 
strument, and  must  be  given  effect,  if  lawful. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  956 ;   Dec  Dig.  §  440.*] 

8.  Wills  (8  608*)— Construction— Estates 
Devised— Application  of  Rule  in  Shel- 
ley's Case. 

Though  still  in  force,  the  rule  in  Shelley's 
Case  does  not  apply  to  a  devise  for  life,  re- 
mainder to  the  devisee's  heirs  or  heirs  of  body, 
where  those  wor^s  are  so  qualified  by  addition- 
al words  as  to  show  an  intention  that  they 
are  used  to  indicate  a  new  stock  of  inheritance, 
and  are  not  mere  words  of  limitation. 

[Ed.  Note.— For  other  cases,  see  WillB,  Cent 
Dig.  H  137^1378 ;  Dec  Dig.  §  608.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;   S.  W.  G.  Shipp,  Judge. 

**To  be  oflaclally  reported." 

Action  by  Martha  Moore  Rowe  against 
Marvin  W.  Moore  and  another.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 


The  following  is  the  opinion  of  Shipp,  J^ 
of  the  court  below: 

'tThis  Is  an  action  for  speclflc  perform- 
ance heard  by  me  at  chambers,  while  presid- 
ing in  the  Fourth  circuit,  at  Dillon,  S.  C, 
at  the  March  term  of  court,  1911.  The  hear- 
ing at  chambers  was  consented  to  by  all  par- 
ties Interested  in  the  action.  The  plaintiff 
was  represented  by  her  counsel,  Kjiox  Llv- 
ingston,  Esq.,  and  the  defendant  Marvin  W. 
Moore  by  his  counsel,  J.  W.  Le  Grand,  Esq., 
and  the  infant  defendant  was  represented 
by  his  guardian  ad  litem,  Walter  S.  Rowe. 

"Oral  arguments  on  the  questions  present- 
ed by  the  pleadings,  and  printed  briefs  con- 
taining points  and  authorities,  were  submit- 
ted to  me  by  counsel  on  both  sides.  On  ac- 
count of  the  importance  of  the  questions  pre- 
sented, I  have  reserved  my  opinion  until  this 
Saturday,  the  13th  day  of  May,  1911.  This 
is  an  agreed  case,  and  has  resolved  itself 
into  a  legal  question,  and  involves  only  the 
construction  of  the  will  of  Milton  A.  J. 
Moore,  who,  according  to  the  proceedings,  de- 
parted this  life  in  the  county  of  Marlboro, 
state  of  South  Carolina,  on  the  8th  day  of 
February,  1903,  leaving  of  full  force  and  ef- 
fect his  last  will  and  testament,  of  which 
his  widow,  Alice  G.  Moore,  and  his  brothers, 
J.  D.  and  J.  A.  W.  Moore,  were  nominated 
executors,  all  of  whom  thereafter  qualified 
and  entered  upon  the  discharge  of  their  du- 
ties as  such  executors. 

"The  plaintiff  and  the  defendant  Marvin 
W.  Moore  are  children  of  the  testator,  and 
the  infant  defendant,  Walter  S.  Rowe,  Jr., 
is  the  only  child  of  the  plaintiff.  By  item 
10  of  his  last  will,  Milton  A.  J.  Moore  de- 
vised certain  real  estate  therein  described 
to  his  daughter,  Martha  Moore  (now  Rowe). 

"On  the  12th  day  of  January,  1911,  a  writ- 
ten agreement  was  entered  into  between  Mar- 
tha Moore  Rowe  and  the  defendant  Marvin 
W.  Moore,  by  the  terms  of  which  Martha 
Moore  Rowe  agreed  to  convey  'or  secure  to  be 
conveyed  unto  the  said  Marvin  W.  Moore, 
his  heirs  and  assigns  forever,  by  a  good  and 
indefeasible  title  in  fee  simple,  free  from  all 
incumbrance,  all  that  certain  pieces  parcel  or 
tract  of  land,  lying  and  being  situate  in  the 
county  of  Marlboro,  in  the  state  aforesaid, 
containing  one  hundred  and  twenty-six  acres, 
more  or  less,  bounded  by  the  public  highway 
leading  from  Bennettsville  to  Cheraw,  and 
by  lands  of  said  Marvin  W.  Moore;  this 
being  the  same  tract  of  land  devised  In  and 
by  the  last  will  and  testament  of  her  fa- 
ther, the  late  Milton  A.  J.  Moore,  to  the  said 
Martha  Moore  Rowe,  and  is  designated  on  a 
general  plat  of  the  land  of  said  testator  made 
by  J.  R.  Parker,  surveyor,  as  tract  No.  3  of 
the  McCollum  lands.' 

"The  consideration  of  such  purchase  was 
$15,000,  to  be  paid  as  set  forth  in  the  agree- 
ment, but,  the  details  of  such  agreement  be- 
ing immaterial  for  the  decision  of  the  ques- 
tion to  be  determined  by  this  court,  I  will 
refrain  from  quoting  the  same. 

After  the  agreement  was  executed  by  both 
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parties,  and  on  the  day  of  Jannary,  1011, 
the  plaintiff  executed  in  due  fonn  under 
her  hand  and*  seal,  a  title  to  the  premises 
agreed  to  be  conveyed,  and  tendered  same 
to  the  defendant  Marvin  W.  Moore,  who  re- 
fused to  accept  the  deed,  claiming  as  his  rea- 
son for  such  refusal  that  the  plaintiff, 
Martha  Moore  Rowe,  did  not  receive  any 
greater  than  a  life  estate  under  item  10  of 
her  father's  will,  and  therefore  could  not 
convey  to  him  a  good  and  indefeasible  title, 
in  fee  simple,  free  from  all  incumbrance, 
to  the  property  agreed  to  be  conveyed. 

"It  appears  that  the  defendant  Marvin 
W.  Moore  is  willing  to  carry  out  his  agree- 
ment, provided  a  good  and  indefeasible  fee- 
simple  title  to  the  premises  can  be  made  to 
him  by  the  plaintiff.  Upon  the  refusal  of 
Marvin  W.  Moore  to  accept  the  title  offered, 
this  consent  action  for  specific  performance 
was  commenced. 

"By  agreement,  *the  question  and  only  ques- 
tion submitted  to  the  determination  and  judg- 
ment of  the  court  is,  *'Can  the  plaintiff,  Mar- 
tha Moore  Rowe,  convey  said  tract  or  par- 
cel of  land,  by  good  and  valid  deed  in  fee 
simple,  she  having  issue  of  her  body  still 
living?"  If  yea,  then  the  court  will  decree 
the  specific  performance  of  said  contract  on 
the  part  of  the  defendant  the  said  Marvin 
W.  Moore,  upon  the  delivery  to  him  of  the 
warranty  deed  of  said  Martha  Moore  Rowe, 
for  said  tract  or  parcel  of  land.*    ♦    ♦    ♦ 

[1]  "The  property  which  is  the  subject  of 
this  action  was  devised  to  plaintiff  by  Item 
10  of  Milton  A.  J.  Moore's  will,  and  the 
plaintiff  contends  that  this  item  is  complete 
In  itself,  and  does  not  necessitate  the  con- 
struction of  any  other  part  of  the  will  of 
Milton  A.  J.  Moore,  in  order  to  ascertain  its 
meaning,  and  that  by  this  item  she  received 
a  fee-conditional  estate  under  the  rule  in 
Shelley's  Case,  and  upon  the  birth  of  issue, 
to  wit,  Walter  S.  Rowe,  Jr.,  such  estate 
was  raised  to  a  fee  simple,  and  th&t  she  now 
has  full  right  and  power  In  herself  to  con- 
vey the  premises  devised  to  her  in  Item  10 
by  an  Indefeasible  fee-simple  title. 

"Item  10  of  the  will  is  as  follows:  'I  will 
and  devise  unto  my  daughter,  Martha  Moore, 
for  and  during  her  natural  life,  and  then  ab- 
solutely to  the  heirs  of  her  body  forever, 
one  hundred  and  twenty-six  acres  of  the 
McCollum  lands,  known  on  Plat  of  Parker, 
as  No.  8.'  The  defendant  Marvin  W.  Moore 
contends  that  the  words  'heirs  of  her  body* 
In  item  10  mean  children,  and  that  this  can 
be  easily  understood  by  construing  the  entire 
will,  and  that  to  hold  that  item  10  is  com- 
plete in  Itself  win  defeat  the  manifest  in- 
tention of  the  testator,  and  will  thereby  place 
a  strict  construction  on  the  words  'heirs  of 
her  body';  whereas,  it  will  appear  from  a 
construction  of  the  entire  will  and  codidls 
attached  thereto  that  it  was  clearly  the  In- 
tention of  the  testator  that  the  words  'heirs 
of  her  body'  should  mean  children;  that  it 
Is  manifest  that  the  words  lieirs  of  her 
body*  were  used  to  represent  children  in  item 
8  of  the  will. 


"Such  part  of  item  8  as  is  material  to  the 

construction  of  item  10  is  as  follows:  'After 
the  death  of  my  wife,  I  will  and  devise  the 
said  one  hundred  and  fourteen  acres  of 
land  unto  my  son,  John  Milton  Moore.  Also 
on  his  reaching  the  age  of  twenty-one  years, 
I  also  will  and  devise  to  him,  fifty  acres  of 
the  Webster  lands,  and  fifteen  acres  of  the 
land  purchased  from  A.  W.  Moore,  and  the 
thirty-two  acres  of  land  bought  from  Mrs. 
E.  C.  Moore,  to  have  and  to  hold  to  my  said 
son,  for  and  during  his  natural  life,  and  then 
to  the  heirs  of  his  body  forever,  the  child  or 
children  of  one  of  his  children  dead,  to  take 
the  share  of  his  or  their  parent' 

"It  is  clear  to  my  mind  that  the  testator 
used  the  words  'heirs  of  the  body*  in  the 
sense  of  children  in  item  8,  and  it  would  be 
against  reason  to  hold  that  the  testator  used 
the  words  'heirs  of  his  body*  In  the  sense  of 
children  in  item  3,  and  in  other  items  of  the 
same  will,  in  ^making  devises  to  others  of 
his  children,  uses  the  words  'heirs  of  her 
body'  in  any  other  sense  than  that  of  chil- 
dren. Items  4,  5,  and  6  gave  to  each  party 
named  therein  absolute  estates;  of  this  fact 
there  can  be  no  doubt  Items  7,  8,  9,  11,  and 
12  are  identical  with  item  10,  with  the  ex- 
ception that  in  some  of  said  items  the  word 
'absolutely'  precedes  the  words  'heirs  of  the 
body,'  while  In  others  this  word  is  left  out. 
The  word  'absolutely'  is  used  in  item  10. 
While  this  word  taken  alone  does  not  aid  in 
evincing  the  intention  of  the  testator  to  use 
the  words  'heirs  of  the  body'  in  the  sense 
of  children,  still,  when  construed  in  connec- 
tion with  all  other  parts  of  the  will,  this 
word  does  tend  to  strengthen  the  contention 
that  it  was  the  purpose  of  the  testator  to 
create,  under  item  10,  a  life  estate  only,  and 
not  a  fee  conditional. 

"In  item  13  it  will  be  observed  that  the 
testator  said :  'It  is  my  will  and  intention,  that 
none  of  my  children  taking  only  a  life  estate 
under  any  of  the  foregoing  items,  shall  have 
any  poweif  to  incumber  or  dispose  of  same, 
and  that  any  incumbrance  or  conveyance  on 
their  part,  shall  be  absolutely  null  and  void.' 
The  words  'none,  under  any  of  the  foregoing 
items,'  and  'their,'  used  In  Item  13  Just  quot- 
ed, all  refer  to  more  than  one  child,  and 
to  more  than  one  life  estate. 

"It  can  be  easily  understood  from  reading 
the  entire  will  that  the  testator  used  the 
words  'heirs  of  her  body,'  In  items  3,  7,  8, 
9,  10,  11,  and  12,  as  meaning  children;  other- 
wise Item  13  Is  absolutely  without  force  or 
effect. 

[2]  "This  court  said,  in  the  case  of  Weathers- 
bee  V.  Weathersbee,  82  S.  0.  10  [62  S.  B.  8401: 
'Here,  as  in  every  case,  the  business  of  the 
court  is  to  ascertain  from  the  whole  instru- 
ment the  intention  of  the  maker.  That  as- 
certained, it  must  be  executed,  If  lawful.' 
In  Vaughan  v.  Bridges,  61  S.  C.  164  [39  S. 
B.  851]:  'For,  after  all,  the  cardinal  rule 
for  the  construction  of  a  will  is  to  seek  for 
the  intention  of  the  testator,  as  disclosed  by 
the  language  which  he  used.'  I  might  quote 
a  number  of  other  aathorlties  for  the  posl- 
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tlon  Just  taken,   bnt  I   deem  it  unneces- 
sary. 

[3]  "It  is  true  that  the  rule  in  Shelley's 
Case  is  still  binding  authority  in  South  Caro* 
lina,  but  when  it  appears  that  the  words 
*heirs»'  'heirs  of  the  body/  or  'issue*  are  so 
qualified  by  additional  words  in  the  will  as 
to  evince  an  intention  that  they  are  not  to 
be  taken  as  descriptive  of  an  indefinite  line 
of  descent,  but  are  used  to  indicate  a  new 
stock  of  inheritance,  the  rule  in  Shelley*s 
Case  does  not  apply. 

"Upon  consideration  of  the  entire  will  and 
codicils  of  Milton  A.  J.  Moore,  and  after  gir* 
Ing  due  weight  to  the  contentions  of  the  plain., 
tiff  and  the  defendant,  Marvin  W.  MOore, 
as  set  forth  in  the  pleadings  in  this  action, 
and  for  the  reason  herein  given,  I  hold  that 
the  testator,  Milton  A.  J.  Moore,  used  the 
words  'heirs  of  her  body,'  in  item  10  of  his 
will,  in  the  sense  of  children,  and  that 
Martha  Moore  Rowe  received  a  life  estate, 
and  nothing  more»  in  the  property  devised 
to  her  in  said  item  10,  with  the  remainder 
to  her  children,  and  that  she  ca'nnot  convey 
to  the  defendant,  Marvin  W.  Moore,  a  good 
and  indefeasible  title,  in  fee  simple,  to  the 
said  property,  and  that  said  Martha  Moore 
Rowe  cannot  comply  with  her  part  of  the 
agreement,  and  I  therefore  refuse  to  compel 
specific  performance,  on  the  part  of  the  de- 
fendant, Marvin  W.  Moore." 

Knox  Livingston,  for  appellant  J.  W. 
Le  Grand,  for  respondents. 

GARY,  A.  J.  For  the  reasons  therein  stat- 
ed, the  Judgment  of  the  circuit  court  is  af- 
firmed. 

JONES,  0.  J.,  and  WOODS  and  HYDRIOK, 
JJ.,  concur. 


(69  W.  Va.  539) 

JOHNSON  T.   WHEELER  LUMBER   CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept.  9,  1911.) 

(Syllabus  hy  the  Court,) 

1.  Courts    (§    252*)— Jurisdiction— Amount 
IN  Controversy. 

As  to  a  defendant,  the  jarisdiction  of  tliis 
court  is  tested  by  the  amount  of  the  judgment 
or  decree  of  the  court  below  against  him,  and 
not  by  the  amount  sued  for. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  252.«] 

2.  JuDOKENT  ({  823*)— Amendment. 

When  notice  of  a  motion  to  correct  the 
^dgment  of  a  prior  term  given  by  one  party 
to  the  other,  returnable  to  a  day  certain,  is  not 
proven  or  docketed,  or  otherwise  noticed  on 
the  record  on  the  return  day,  such  motion  should 
be  treated  as  havine  been  abandoned ;  and  it 
is  error,  reversible  here,  for  the  court  below, 
at  a  subsequent  day,  unless  the  error  or  omis- 
sion be  waived  by  appearance  thereto,  to  take 
np  such  motion  and  pronounce  judgment  there- 
on. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  $  323.*} 


8.  Apfkax   and    Bbbob  (I   238*)— RsTiKw^ 
Void  Judgment. 

Such  erroneous  and  void  jndgment  Is  not 
a  judgment  by  default,  and  it  may  be  reviewed 
here  without  a  motion  in  the  court  below  to 
correct  the  same,  pursuant  to  sections  5  and  Q» 
chapter  134,  Code  1906. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1399;  Dec  Dig.  !  238.*] 

Error  to  Circolt  Court,  Randolph  County. 

Action  by  Ed  Jolinson  against  the  Wheeler 
Lumber  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

W.  B.  Maxwell,  for  plaintiff  In  error. 
James  Coberly,  for  defendant  in  error. 

MILLER,  J.  The  plaintiff,  defendant  In 
error,  presents  a  preliminary  question  of  ju- 
risdiction. 

The  amount  of  the  judgment  against  de- 
fendants, a  co-partnership,  on  the  verdict  of 
the  jury  on  appeal,  in  the  circuit  court.  Is 
one  hundred  and  eleven  dollars  and  nine 
cents,  with  damages  at  the  rate  of  ten  per 
centum  per  annum  until  paid,  and  costs.  It 
is  claimed  by  plaintiff,  however,  that  as  the 
amount  demanded  by  him  in  his  action,  be- 
gun before  a  justice,  was  but  eighty-six  dol- 
lars and  forty-nine  cents,  exclusive  of  inter- 
est and  costs,  the  amount  in  controversy  is 
not  sufficient  to  give  this  court  jurisdiction 
of  a  writ  of  error  to  the  judgment  below 
against  defendants.  This  Is  not  the  law.  As 
to  the  defendant  the  amount  of  the  decree 
or  judgment  is  the  test  in  all  cases,  of  the 
amount  in  controversy.  Marion  Machine 
Works  V.  Craig,  18  W.  Va.  559;  Faulconer 
v.  Stinson,  44  W.  Va.  546,  29  S.  E.  1011; 
State  V.  Boner,  57  W.  Va.  81,  49  8.  E.  944. 
So  the  point  is  overruled. 

[1]  The  first  point  relied  on  by  defendants 
is  that  the  court  below  was  without  juris- 
diction to  pronounce  the  judgment  complain- 
ed of.  On  the  trial,  at  the  preceding  term, 
defendants  at  the  close  of  plaintiff's  evidence,  < 
demurred  thereto,  and  the  jury  returned  a 
conditional  verdict,  that  if  the  law  should 
be  for  plaintiff  on  defendants'  demurrer  to 
the  evidence  then  they  found  for  plaintiff 
the  sum  of  one  hundred  and  eleven  dollars 
and  nine  cents;  but  if  for  defendants,  then 
they  found  for  them.  At  a  subsequent  day 
of  that  term,  according  to  the  order  then 
entered,  on  consideration  of  said  demurrer, 
the  court  was  of  opinion,  that  the  law  aris- 
ing thereon  was  for  the  defendant,  and  its 
judgment  then  pronounced  was  that  plaintiff 
take  nothing  by  his  action,  and  that  defend- 
ants recover  their  costs.  This  judgment  was 
pronounced  at  the  November  term,  1909,  of 
said  court. 

[21  The  judgment  here  complained  of  was 
entered  on  February  19,  1910,  on  notice  by 
plaintiff  to  defendants,  that  on  February  18, 
1910,  he  would  move  the  court  to  change  the 
judgment  of  the  preceding  term,  ''so  that  it 
will  overrule  the  said  demurrer  of  the  said 


•For  other  oases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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defendant  to  tbe  said  eytdence,  In  said  ac- 
tion, and  give  judgment  in  favor  of  tlie  said 
plaintlfl  against  the  said  defendant  for  the 
amount  of  liis  claim  in  said  action";  and 
that  the  ground  of  said  motion  was,  "that 
the  said  order  was  entered  through  a  mis- 
prision or  misappreh^udon  of  the  derk,  and 
is  contrary  to  the  finding  of  the  court" 

The  first  point  made  against  this  Judgment 
is,  that  the  notice,  made  returnable  to  Feb- 
ruary 18,  was  not  docketed,  or  noticed  on 
the  record,  until  February  19,  the  day  of  the 
judgment  thereon,  and  that  consequently 
plaintifC  must  be  regarded  as  having  aban- 
doned his  notice,  and  that  the  court  without 
a  new  notice  duly  served  on  defendants  was 
without  jurisdiction  on  this  ground  to  pro- 
nounce the  judgment  complained  of,  or  dis- 
turb its  judgment  for  defendant  at  the  pre- 
ceding term. 

We  have  no  statute  controlling  motions  of 
this  character,  and  we  think  the  general  rule 
is,  when  a  notice  like  the  one  we  have  here 
is  mad^  returnable  to  a  day  certain,  and  is 
not  docketed  on  the  return  day,  or  is  not  no- 
ticed on  the  record,  the  person  giving  such 
notice  should  be  treated  as  having  abandoned 
the  notice  and  that  it  is  error  for  the  court 
at  a  subsequent  day,  unless  the  error  or 
omission  be  waived  by  appearance  thereto, 
to  take  up  the  motion  and  pronounce  judg- 
moit  thereon.  Central  Land  Co.  v.  Calhoun, 
16  W.  Ya.  361,  366,  367,  involved  a  notice 
for  award  of  execution  on  a  forfeited  forth* 
coming  bond,  not  proved  or  docketed,  or  no- 
ticed on  the  record  on  the  return  day.  The 
court  in  that  case,  by  Judge  Green,  says: 
'*This  omission  of  the  plaintiff  in  error  to 
have  his  notice  proved  and  his  motion  dock- 
eted at  the  proper  time  could  have  been  tak- 
en advantage  of  by  the  defendants  in  error 
in  the  county  court;  but  by  entering  a  gen- 
eral appearance,  three  days  afterwards,  and 
moving  to  have  the  proceedings  on  their 
merits  continued,  and  failing  to  ask  before 
such  appearance  and  motion  te  have  them 
dismissed  because  of  this  irregularity,  the  de- 
fendants admitted  themselves  to  be  properly 
before  the  court  and  effectually  waived  all 
right  to  object  to  this  irregularity,  even  in 
the  cou^rt  below,  much  less  in  this  court" 
Citing  Venable  v.  Coffman,  2  W.  Va.  319, 
and  Bank  of  the  Valley  v.  Bank  of  Berke- 
ley, 8  W.  Ya.  391.  See,  also,  28  Cyc.  7;  15 
Amer.  Sc  Eng.  Ency.  Law  (1st  Ed.)  913.  The 
rule  applicable  to  cases  of  notice  or  process, 
controlled  by  section  2,  chapter  124,  Code,  not 
requiring  docketing,  is  inapplicable.  Gas  Co. 
v.  Wheeling,  7  W.  Ya.  22;  O'Brien  v.  Cam- 
den, 3  W.  Ya.  20. 

Plaintiff's  reply  tp  this  point  is  that  de- 
fendant appeared,  as  shown  by  the  record, 
and  not  objecting  at  the  hearing  of  the  mo- 
tion, waived  the  error,  if  any,  bringing  the 
case  within  the  exception  noted  in  Land  Co. 
T.  Calhoun,  supra.  In  support  of  this  posi- 
tion the  judgment  entry  is  relied  on.  It  re- 
cites   that    "this    day'  came    the    plaintiff 


*  *  *,  and  moved  the  court  to  amend  and 
correct  the  order  entered  in.  this  cause  on 
the  26th  day  of  Nov.,  1909,  *  •  \  And 
it  appearing  to  the  court  that  notice  of  the 
intention  of  said  plaintiff  to  make  such  mo- 
tion has  been  duly  served  upon  the  defend- 
ants, and  after  hearing  the  evidence  adduced, 
and  the  argument  of  counsel  the  court  is  of 
opinion,  and  doth  considar,  that  the  said  or- 
der, entered,  ♦  •  •  was  so  entered  through 
a  misprision  or  misapprehension  of  the  clerk, 
and  that  the  same  is  contrary  to  the  finding 
of  the  court"  The  order  further  shows  the 
motion  sustained,  and  the  former  order 
amended  and  corrected  and  the  order  then 
entered  nunc  pro  tunc,  should  stand  instead 
of  and  take  the  place  of  said  former  order, 
as  follows:  '*This  day  came  the  parties  by 
their  attorneys,  and  the  court  having  mature- 
ly considered  of  its  judgment  upon  the  de- 
fendants' demurrer  to  the  evidence,  is  of 
opinion  that  the  law  arising  upon  said  de- 
murrer is  for  plaintiff.  It  is  therefore,  &c." 
There  is  nothing  in  this  order,  thus  far,  to 
indicate  the  presence,  or  appearance  of  de« 
fendants  to  said  notice.  True  the  order  nunc 
pro  tunc  recites  the  appearance  of  "the  par- 
ties by  their  attorneys,'*  but  this  clearly  has 
reference  to  the  time  of  the  original  judg- 
ment in  favor  of  defendants,  on  tbe  demur- 
rer to  the  evidence,  not  to  the  notice  of  the 
motion  to  correct  and  amend  that  judgment 
We  do  not  think  the  recital  that  the  court 
heard  "the  evidence  adduced^  even.  Implies 
the  presence  of  the  defendant  participating 
in  the  trial  of  the  motion,  or  offering  evi- 
dence thereon.  But  the  last  sentence  of  the 
judgment  appealed  from  is:  **To  which  ac- 
tion of  the  court  the  defendants  excepted^" 
It  is  urgently  insisted  that  this  part  of  the 
order  clearly  shows  the  presence  of  defend- 
ants, not  at  the  date  of  the  original  judg- 
ment, corrected,  but  on  February  19,  1910, 
when  the  judgment  appealed  from  correcting 
the  former  judgment  was  pronounced.  If 
this  be  the  correct  interpretation  of  that  or- 
der we  think  the  position  of  plalntiiTs  coun- 
sel well  founded;  but  should  the  order  be  so 
interpreted?  Should  the  language  of  the  last 
sentence. quoted,  be  construed  as  applying  to 
the  action  of  the  court  on  the  motion  of 
plaintiff  to  correct  the  original  judgment,  oz 
as  a  part  of  and  relating  to  the  nunc  pro 
tunc  judgment?  We  think  the  latter  the 
proper  and  reasonable  construction.  This 
seems  clear  from  the  language  of  the  first 
part  of  the  order  reciting  the  appearance, 
the  service  of  the  notice  on,  but  not  the  ap- 
pearance thereto  of  defendants,  and  the  plain 
purpose  of  the  last  sentence  of  the  order  to 
save  an  exception  to  the  judgment  as  ac- 
cording to  the  claims  of  plaintiff  and  the 
finding  of  the  court  it  was  Intended  the  orig- 
inal judgment  should  be.  Our  conclusion  is, 
therefore,  that  the  error  was  not  waived  by 
appearance  and  failure  to  object 

[81  But  it  is  claimed  that  the  court  heard 
evidence  on  the  motion,  and  that  this  evi- 


472 


72  SOUTHEASTERN  REPORTER 


(W.Va. 


dence  not  being  certified  or  brought  up,  the 
appellate  court  cannot  reverse  the  Judgment 
on  the  notice.  There  might  be  merit  in  this 
proposition  if  the  court  had  acquired  juris- 
diction to  enter  into  the  merits  of  the  mo- 
tion, but  if  the  notice  was  allowed  to  lapse, 
as  we  think  it  was,  the  court  could  not  con- 
sider the  merits  of  the  motion  without  ap- 
pearance thereto  by  defendant,  and  waiver  of 
the  error  to  docket  the  motion  on  the  return 
day  of  the  notice.  Such  void  or  erroneous 
Judgment  we  do  not  think  should  be  treated 
as  a  Judgment  by  default,  requiring  as  a 
condition  precedent  to  review  here,  a  motion 
in  the  court  below  to  correct  the  same,  pur- 
suant to  sections  5  and  6,  chapter  134,  Code 
1906.  A  Judgment  by  default  contemplates 
process  of  a  court,  duly  served,  and  default  of 
appearance,  not  one  entered  on  notice,  aban- 
doned as  in  the  case  at  bar.  Bank  v.  Manu- 
facturing Co.,  48  W.  Va.  406,  409,  37  S.  E. 
641. 

These  views  call  for  a  reversal,  and  pre- 
clude any  consideration  of  the  merits  of  the 
motion,  or  of  the  Judgment  sought  to  be  cor- 
rected thereby. 

Our  opinion  is  to  reverse  and  set  aside  the 
Judgment  of  February  19,  1910,  leaving  the 
Judgment  of  the  November  term,  1909,  which 
it  undertook  to  correct,  in  full  force. 


(69  W.  Va.  688) 

ALLISON  et  al.  ▼.  CITY  OF  CHESTER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  9,  1911.) 

(Syllalus  hy  the  Court.) 

Municipal  Cobpobations  (§  865*)— Limita- 
tion OF  Indebtedness — Contbacts  with 
Wateb  Company. 

A  contract  of  a  municipal  corporation, 
with  a  water  works  company,  for  a  supply  of 
water  for  public  use,  for  a  stipulated  number 
of  years,  at  a  stipulated  price  per  year,  payable 
in  quarter  annual  payments,  is  not  void,  by 
section  8,  article  10,  of  the  Constitution  (Code 
1906,  p.  Izxix),  limiting  municipal  indebtedness, 
because  the  aggregate  of  such  payments,  for 
the  full  term  of  the  contract,  with  existing  in- 
debtedness, exceeds  the  amount  for  which  such 
municipality,  is  by  said  section,  allowed  to  be- 
come indebted.  The  yalidity  of  such  contract 
is  tested  by  the  aggregate  of  the  quarterly  pay- 
ments for  the  first  year. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1836-1838;  Dec. 
Dig.  §  m5*} 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty. 

Bill  by  Charles  F.  Allison  and  others 
against  the  City  of  Chester  and  others.  De- 
cree for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

J.  B.  Sommerville,  for  appellants.  Hub- 
bard Sc  Hubbard,  Billingsley  &  Clark,  and 
W.  B.  Moore,  for  appellee  South  Side  Water 
Works  Co. 


MILLER,  J.  The  decree  appealed  from, 
dissolving  the  preliminary  Injunction  and 
dismissing  plaintiffs'  bill,  presents  for  deci- 
sion a  single  question,  a  question  of  consti- 
tutional limitation. 

Amendatory  of  a  prior  ordinance  of  No- 
vember 20,  1903,  the  Council  of  the  City  of 
Chester,  on  November  4,  1909,  adopted  an 
ordinance  reciting  the  passage  of  the  for- 
mer ordinance  by  which  it  had  contracted 
with  the  South  Side  Water  Works  Company 
for  a  supply  of  water  for  extinguishing  fires, 
and  for  other  purposes,  and  since  whidi 
time  the  growth  of  the  city  had  been  such 
as  to  require  the  lajing  of  a  more  extensive 
system  of  water  mains  than  originally  con- 
templated and  provided  for,  and  that  fur- 
ther extensions  would  be  required  from  time 
to  time,  and  that  the  making  of  such  exten- 
sions and  additions  as  was  and  would  be  re- 
quired, and  was  proposed,  to  meet  the  new 
and  continually  Increasing  demands,  the  Wa- 
ter Works  Company  would  be  required  to  ex- 
pend a  large  amount  of  money;  and  further- 
more reciting  that  in  order  to  justify  said 
company  in  making  such  expenditures,  and 
to  enable  it  to  secure  the  funds  necessary  to 
extend  and  enlarge  its  plant  as  desired,  and 
proposed,  it  was  then  ordained  as  follows: 

"Section  1.  That  said  contract  entered  in- 
to by  said  ordinance  of  November  20,  1903, 
and  the  acceptance  thereof  by  the  South  Side 
Water  Works  Company,  be  altered  so  that 
said  Company  shall,  for  a  period  of  30  years, 
supply  fire  hydrants  and  water  to  said  city 
for  extinguishing  fires  and  for  other  pur- 
poses>  and  the  said  city  shall  during  the 
said  period  pay  for  the  same  at  the  rate  and 
upon  the  conditions  following,  to- wit: 

"(1)  Said  Water  Works  Company  shall 
maintain  the  fire  hydrants  already  In  place 
in  said  city  and  connected  with  said  Com- 
pany's mains,  and  said  Company  shall  also 
furnish,  install  and  maintain  at  such  points 
on  said  Company's  mains  as  may  be  desig- 
nated by  Council  such  additional  fire  hy- 
drants as  Council  may  from  time  to  time  re- 
quire. Hydrants  which  may  be  Instiilled 
shall  be  of  the  same  pattern  or  equal  ef- 
ficiency with  those  already  in  use,  and  no 
hydrant  once  installed  or  maintained  under 
this  contract  shall  be  discontinued  during 
the  term  thereof. 

"(2)  Said  Water  Works  Company  shall  at 
all  times  during  the  term  of  this  contract, 
except  in  case  of  accident  to  machinery  or 
mains,  or  when  making  connections,  furnish 
water  at  all  of  said  fire  hydrants  at  such 
pressure  and  in  volume  as  may  be  reasonably 
required  for  fire  protection. 

"(3)  Said  Water  Worlds  Company  shall  fur- 
nish,  erect  on  its  mains  and  supply  with  nec- 
essary water,  free  from  all  charges  to  the 
city,  such  iron  drinking  troughs  for  horses 
as  Council  may  approve,  not  to  exceed  four 
in  number,  which  troughs  shall  be  maintain* 


•Par  other  caMS  see  same  topic  and  aectlon  NUMBBH  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  R^'r  Indezeir 
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ed  and  kept  in  good  repair  by  Council  dar- 
ing the  term  of  this  contract. 

"(4)  The  city  shall  have  the  right  to  use 
water  from  said  fire  hydrants  for  extinguish- 
ing fires,  and  to  a  reasonable  extent  for 
sprinkling  and  cleaning  streets  or  fire  de- 
partment practice. 

"(5)  The  City  of  Chester,  in  consideration 
of  the  foregoing  stipulations  on  the  part  of 
the  Water  Works  Company,  agrees  to  pay 
said  Company  at  the  rate  of  Forty-Five  Dol- 
lars ($45.00)  during  the  term  of  this  contract 
for  each  fire  hydrant  now  maintained  or 
hereafter  installed  under  order  of  the  Coun- 
cil up  to  and  including  fifty  in  number.  Wa- 
ter for  flushing  sewers  shall  be  paid  for  at 
the  rate  of  ten  cents  per  thousand  gallons. 
Payments  hereunder  shall  be  made  quarterly 
by  the  city  in  full  for  all  service  rendered 
by  the  Water  Works  Company  during  the 
preceding  quarter." 

Section  8,  article  10,  of  the  Constitution 
(Code  1906,  p.  Ixxix)  provides:  "No  county, 
city,  school  district,  or  municipal  corpora- 
tion, except  in  cases  where  such  corporations 
have  already  authorized  their  bonds  to  be 
issued,  shall  hereafter  be  allowed  to  become 
indebted,  in  any  manner,  or  for  any  purpose, 
to  an  amount,  including  existing  indebted- 
ness, in  the  aggregate,  exceeding  five  per 
centum  on  the  value  of  the  taxable  property 
therein  to  be  ascertained  by  the  last  assess- 
ment for  State  and  county  taxes,  previous 
to  the  incurring  of  such  indebtedness;  nor 
without,  at  the  same  time,  providing  for  the 
collection  of  a  direct  annual  tax,  sufficient 
to  pay,  annually,  the  interest  on  such  debt, 
and  the  principal  thereof,  within,  and  not 
exceeding  thirty-four  years;  Provided,  That 
no  debt  shall  be  contracted  .under  this  sec- 
tion, unless  all  questions  connected  with  the 
same,  shall  have  been  first  submitted  to  a 
vote  of  the  people,  and  have  received  three- 
fifths  of  all  the  votes  cast  for  and  against 
the  same." 

It  is  conceded  that  the  annual  payments 
provided  for  in  the  contract  can  be  paid  each 
year  out  of  the  current  revenues  of  the  city, 
but  that  the  aggregate  of  such  payments  can- 
not be  so  met,  and  that  if  such  aggregate 
constitutes  an  indebtedness  within  the  mean- 
ing of  the  Constitution  the  contract  is  void; 
for  it  is  also  conceded  that  the  questions  con- 
nected with  the  making  of  the  contract  had 
not  prior  to  entering  into  the  same  been  first 
submitted  to  the  vote  of  the  people,  as  re- 
quired by  the  provisions  of  the  organic  law. 

The  sole  question,  presented  for  decision 
then,  is,  should  the  aggregate  of  all  the  quar- 
ter annual  payments  provided  for  in  the 
contract  be  treated  as  an  indebtedness  of  the 
City  of  Chester,  within  the  meaning  of  the 
constitutional  inhibition,  or  only  that  portion 
thereof  which  were  thereby  to  become  due 
the  first  year? 

It  is  well  settled  in  this,  and  in  other 
states  having  like  or  similar  constitutional 
provisions,  that  municipalities  may  not  be- 


come indebted  absolutely  or  contingently  be- 
yond the  constitutiooal  limitation,  for  pres- 
ent delivery  of  property,  or  for  services  per- 
formed, or  to  be  performed,  as  in  the  build- 
ing of  water  works,  or  any  other  kind  of 
municipal  improvements,  even  though  the 
time  of  payment  be  postponed  to  future 
dates,  no  matter  what  may,  be  the  form  of 
the  contract  Our  own  cases  of  List  v. 
Wheeling,  7  W.  Va.  501;  Spllman  v.  Park- 
ersburg,  35  W.  Va.  605,  14  S.  B.  279;  Hon- 
aker  v.  Board  of  Education,  42  W.  Va.  170, 
24  S.  E.  544,  32  L.  R.  A.  413,  57  Am.  St.  Rep. 
847;  Shinn  v.  Board  of  Education,  39  W. 
Va.  497,  20  S.  E.  604;  Dempsey  v.  Board  of 
Education,  40  W.  Va.  99,  20  S.  E.  811;  Cam- 
den Clay  Co.  V.  New  Martinsville,  67  W.  Va. 
525,  68  S.  E.  118,  and  Davis  v.  Wayne  Coun- 
ty Ck)urt,  38  W.  Va»  104,  18  S.  E.  373,  all, 
with  the  cases  cited,  sustain  and  illustrate 
the  application  of  this  well  settled  rule. 

But  it  is  contended  for  appellant,  with  re- 
spect to  Davis  V.  County  Court,  not  that  it 
was  a  case  on  all  fours  with  the  case  at  bar, 
but  that  the  principles  announced  therein, 
and,  as  it  is  claimed,  substantially  approved 
in  Spllman  v.  Parkersburg,  Camden  Clay  Co. 
V.  New  Martinsville,  and  other  cases,  goes 
farther,  and,  usiug  the  language  of  the  de^ 
cision,  holds  that,  where  such  municipal  au- 
thorities **attempt  to  or  do  bind,  without  a 
proper  vote  of  the  people,  the  levies  of  fu- 
ture years  in  any  manner  or  for  any  pur- 
pose whatsoever,  either  by  contract,  express 
or  implied,  their  action  in  so  doing  is  a 
usurpation  of  power  and  an  infringement  of 
the  Constitution,  and  such  contract  is  null 
and  void."  The  language  of  Judge  Holt,  in 
Spilman  v.  Parkersburg,  much  relied  on,  is* 
**By  the  term  'indebtedness'  as  here  used,  is 
meant  the  state  of  being  by  voluntary  obli- 
gation, express  or  implied,  under  legal  lia- 
bility to  pay  in  the  present  or  at  some  future 
time  for  something  already  received,  or  for 
something  yet  to  be  furnished  or  rendered. 
This  ii:clude8  every  kind  of  indebtedness,  no 
matter  in  what  manner  created,  or  voluntarily 
brought  about;  or  for  what  purpose,  whether 
it  be  for  municipal  self-preservation  or  not; 
whether  for  pure  air,  pure  water,  good  light, 
clean  and  convenient  and  safe  streets  and 
sidewalks;  whether  it  be  payable  now  or 
hereafter,  payable  quarterly  or  annually,  or 
at  any  date  running  on  for  thirty-four  years; 
whether  for  current  expenses,  or  fixed  and 
definite  debts  or  charges;  whether  for  per- 
sonal property  or  real  property,  leasehold  or 
freehold;  it  is  none  the  less  indebtedness, 
created  in  some  manner  and  for  some  pur- 
pose, and  is  within  the  purview  and  the  bar 
of  the  Constitution."  This  very  broad  and 
comprehensive  definition  of  the  term  indebt- 
edness, clearly  comprehended  the  case  which 
the  court  there  had  in  hand.  It  is  substan- 
tially the  definition  of  the  term  given  in  22 
Cyc.  75,  but  this  authority  says;  "It  is  a 
'word  of  large  meaning,  and  must  be  con- 
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strued  In  erery  case  In  accord  with  Its  con- 
text" So  that  when  our  Constitution  makes 
use  of  the  term  ''indebted/'  we  must  look 
to  the  whole  context  to  interpret  its  meaning. 
As  throwing  light  on  this  question  the  words 
of  the  same  article  of  the  Constitution: 
"Nor  without,  at  the  same  time,  providing 
for  the  collection  of  a  direct  annual  tax, 
sufficient  to  pay,  annually,  the  interest  on 
such  debt,  and  the  principal  thereof,  wlth- 
dn,  and  not  exceeding  thirty-four  years." 
Clearly  the  liabUity  of  the  contract  we  have 
here  is  not  such  an  indebtedness  as  is  com- 
prehended by  this  clause,  which  apparently 
is  applicable  to  all  indebtedness  inhibited  by 
the  Constitution. 

Moreover,  the  language  of  a  court  should 
always  be  interpreted  with  reference  to  the 
particular  case  in  hand.  In  the  Davis  Case 
the  controversy  related  to  certificates  of  in- 
debtedness, or  so  called  road  orders,  issued 
by  the  county  court,  apparently,  in  payment 
of  a  county  bridge.  In  Spilman  v.  Parkers- 
burg,  the  subject  of  controversy  was  a  con- 
tract in  the  form  of  a  lease,  by  the  terms  of 
which,  the  City  of  Parkersburg,  at  the  ter- 
mination of  the  lease,  if  all  annual  payments 
provided  for  had  been  paid,  was  to  become 
the  owner  of  an  electric  lighting  plant,  con- 
struct^ by  the  lessor,  as  provided  by  the 
contract  Unquestionably  the  contracts  in- 
volved in  each  of  those  cases,  constituted 
debts,  from  their  inception,  and  although  in 
the  latter  case  the  contract  for  lighting  the 
streets  was  in  form  a  lease,  it  was  in  fact 
a  conditional  purchase  of  the  property,  bind- 
ing the  levies  of  the  city  for  future  years,  an 
indebtedness  of  the  city,  and  void  as  an  in- 
fraction of  the  constitutional  inhibition 
against  the  creation  of  such  indebtedness, 
without  submitting  the-  question  pertaining 
thereto  to  a  vote  of  the  people. 

The  record  before  us  presents  no  such  case 
as  was  presented  in  Davis  v.  County  Court  or 
Spilman  v.  Parkersburg.  The  contract  here 
involved  relates  to  an  annual  supply  of  wa- 
ter; the  water  may  never  be  furnished,  or 
furnished  for  only  a  portion  of  the  term 
provided  for;  it  amounts  in  our  opinion  to 
a  mere  provision  for  the  necessary  current 
annual  expenses  of  the  city,  the  aggregate 
of  the  payments  not  comprehending  an  in- 
debtedness inhibited  by  the  Constitution. 

It  is  conceded,  however,  that  there  are  de- 
cisions in  other  states,  notably  in  Illinois, 
holding  that  contracts,  such  as  is  here  in- 
volved, do  constitute  indebtedness  within  the 
meaning  of  the  Constitution  of  those  states. 
Culbertson  y.  City  of  Fulton,  127  111.  30,  18 
N.  E.  781,  and  Chicago  v.  McDonald,  176  111. 
404,  52  N.  E.  082,  among  other  cases,  are 
cited  and  relied  on. 

We  deem  It  wholly  unnecessary  to  enter 
into  any  extended  review  or  analysis  of  these 
cases,  or  those  to  the  contrary  on  which  we 
base  our  conclusions,  or  to  discuss  the  under- 
lying principles  involved.     That  has  been 


sufficiently  accomplished,  we  think,  in  prior 
decisions  of  this  court,  and  the  numerous 
cases  cited  and  relied  on  in  the  text-books 
and  decisions  cited. 

In  disposing  of  this  caiSe  it  seems  only  nec- 
essary to  say  that  we  are  disposed  to  follow 
the  great  weight  of  judicial  authority,  in- 
cluding the  decisions  of  the  Supreme  Court 
of  the  United  States,  and  many  other  state 
and  federal  cases,  and,  as  we  thinly  the 
better  supported  by  reason,  in  holding  that 
where  the  contract  or  ordinance,  as  In  the 
case  at  bar,  is  one  Intended  to  provide  for 
the  furnishing  of  a  municipality  with  water 
to  be  used  for  public  purposes,  the  payment 
therefor  to  be  made  from  year  to  year,  such 
contract  should  not  be  construed  or  treated 
as  the  creation  of  an  indebtedness  within 
the  inhibition  of  our  'Constitution,  except  as 
to  the  amount  actually  fallen  due,  but  as  a 
mode  or  means  of  providing  for  the  neces- 
sary current  expenses  of  the  municipal  gov- 
ernment True  the  revenues  of  succeeding 
years,  to  a  certain  extent,  become  bound  for 
the  future  performance  of  the  contract  and 
beyond  the  discretion  of  the  mnnlcipality  to 
alter  or  abrogate;  but  a  supply  of  water  1b 
an  absolute  necessity,  indispensable  to  the 
very  existence  of  the  people,  and  without 
such  authority  to  so  contract  a  municipality 
would  be  entirely  helpless.  Judge  Brannon, 
arguendo,  citing  many  cases,  expresses  ap- 
proval of  this  doctrine,  in  Welch  Water, 
Light  &  Power  Co.  v.  Town  of  Welch,  64  W. 
Va.  373,  62  S.  E.  497,  498,  and  we  think  it 
sound,  and  that  it  is  not  in  conflict  with 
any  prior  decision  of  this  court  "Some  of 
the  many  cases  so  holding  are  Walla  Walla 
V.  Walla  Walla.  Water  Co.,  172  U.  S.  1,  19 
Sup.  Ct  77,  43  L.  Ed.  341;  Beard  v.  Hopkins- 
ville,  95  Ky.  239,  24  S.  W.  872,  34  L.  B.  A. 
402,  44  Am.  St  Rep.  232,  and  note;  Hlgglna 
V.  San  Diego,  118  Cal.  524,  45  Pac.  824;  Mc- 
Bean  v.  Fresno,  112  Cal.  159,  44  Pac.  358,  31 
Lu  R.  A,  794,  53  Am.  St  Rep.  191;  Voss  v. 
Waterloo  Water  Co.,  163  Ind.  69,  71  N.  B. 
208,  66  L.  R.  A.  95,  106  Am.  St  Rep.  201; 
South  Bend  v.  Reynolds,  155  Ind.  70,  57  N. 
B.  706,  49  L.  R.  A.  795 ;  Cunningham  v.  City 
of  Cleveland,  98  Fed.  657,  39  C.  C.  A.  211; 
Grant  v.  City  of  Davenport  36  Iowa,  396; 
Stedman  v.  City  of  Berlin,  97  Wis.  505,  78 
N.  W.  57;  Wade  V.  Burrough  of  Oakmont 
165  Pa.  479,  30  Atl.  959;  Gas  Light  Co.  T. 
New  Orleans,  42  La.  Ann.  188,  7  South.  559; 
Raton  Water  Works  Co.  v.  Town  of  Raton, 
9  N.  M.  70,  49  Pac.  898 ;  Luddlngton  Water 
Supply  Co.  V.  City  of  Luddlngton,  119  Mich. 
580,  78  N.  W.  558.  In  28  Cyc.  1544,  citing  in 
notes  the  above  and  many  other  cases,  the 
law  is  stated  thus:  **A  contract  by  a  mu- 
nicipality to  pay  for  water,  lights,  sewage, 
and  the  like,  at  stated  times  in  the  future, 
does  not  create  an  indebtedness  for  the  ag- 
gregate amount  of  such  payments,  within  the 
meaning  of  a  provision  limiting  the  Indebted- 
ness of  municipalities,  and  the  validity  ot 
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«ach  a  co&tract  la  tested  by  the  amount  of 
the  first  payment  thereunder.** 

We  hold  that  the  decree  appealed  from  la 
rlghti  and  our  opinion  la  to  affirm  IL    . 

m  W.  Va.  472) 

STATB  T.  LEIWIS. 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

June  16,  1911.     Kehearing  Denied 

Oct  24,  1911.) 

(SyUahut  by  th^  Court.) 

1.  iNDICnEBNT    AND    INFOBMATION    (§    121*)— 

Bills  of  Pabticulabs. 

The  law  of  bills  of  particulars  applies  to 
criminal  and  civil  cases. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  §1  816-320;  Dec. 
Dig.  §  121.*] 

2.  Indictment  and  Infobmation   (|  121*)— 
Bill  of  Pabticulabs— Labcent. 

Under  an  indictment  for  simple  larceay,  a 
bill  of  particulars,  specifying  the  character  of 
larceny  to-be  proven,  may  be  demanded  by  the 
defendant. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {§  316-320;  Dec 
Dig.  §  121.^] 

3.  Cbiminal  Law  (J  858*)  —  Tbial  —  Takinq 
OF  Papebb  to  Jubt  Room. 

A  letter  given  in  evidence  to  a  jury  may 
be  taken  by  the  juiy  to  its  room,  on  its  retire- 
ment to  consider  the  case,  if  the  jury  so  re- 
quests. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §S  205e-2Q59;  Dec  Dig.  fi 
868.*] 

4.  Cbiminal  Law  ((  784*)  —  Instbuctions— 
Cibcumstantial  Evidence. 

When  the  inculpatory  evidence  against  an 
accused  is  circumstantial,  it  is  error  to  refuse 
him  an  instruction  which  correctly  states  the 
force  of  such  evidence  required  for  conviction, 
and  the  principles  by  which  it  is  to  be  weighed 
and  considered. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fij  1883-1888,  1922, 1960 ;  Dec 
Dig.  !  784.»J 

Williams,  P.  dissenting. 

Error  to  Circuit  Court,  Harrison  County. 

Charles  A.  Lewis  was  convicted  of  larceny, 

and  brings  error.     Reversed  and  remanded. 

H.  C.  Batten,  Thomas  Ramage,  and  Geo. 
M.  Hoffheimer,  for  plaintiff  in  error.  Wm. 
6.  Conley,  Atty.  Gren.,  and  J.  O.  Henson, 
Asst  Atty.  Gen.,  for  tbe  State. 

BRANNON,  J.  [1]  Charles  Lewis  was  sen- 
tenced to  the  penitentiary  upon  an  indict- 
ment charging  simple  larceny  of  3,500  pounds 
of  wool.  The  evidence  tended  to  show,  not 
simple  larceny  by  him,  but  the  taking  and 
carrying  away  of  tbe  wool  by  another,  and 
receiving  and  concealing  it  by  Lewis,  with 
knowledge  that  It  had  been  stolen..  At  re- 
quest of  Lewis,  the  court  made  an  order  re- 
quiring tbe  state  to  furnish  the  accused  a 
bill  of  particulars,  more  specifically  setting 
forth  the  real  accusation,  '*in  order  that  the 
defendant  might  be  apprised  of  that  which 
he  is  expected  to  defend."    The  state  refus- 


ed to  do  this,  claiming  that  such  particnlais 
could  not  be  more  definite  than  the  indict* 
ment,  and,  as  the  bill  of  exceptions  states, 
'*the  defendant  was  forced  to  go  into  trial 
without  said  bill  of  particulars,,  after  it  had 
ordered  the  said  bill  of  particnlars  to  be 
filed  with  the  accused."  We  hold  this  to  be 
error  of  substantial  character.  In  Clark  t. 
Railroad,  89  W.  Va.  732,  20  S.  B.  696,  we 
held  that  our  Code  (chapter  130,  (  46)  requir- 
ed such  bill  in  civil  actions  for  tort  or  on 
contract,  if  the  declaration  is  of  so  gmieral 
a  natnre  as  not  to  apprise  the  party  of  the 
cause  of  action,  where  justice  and  fair  trial, 
free  of  surprise,  call  for  it  We  said  that 
refusal  of  it  was  not  arbitrary  discretion, 
but  a  basis  of  error.  In  the  case  we  said 
that  the  principle  had  often  been  applied 
in  criminal  cases.  Not  in  every  case  can  it 
be  demanded.  We  said  that  only  in  cases 
where  the  law  allows  general  statements  in 
a  declaration  can  specification  be  demanded. 
The  right  cannot  in  every  case  be  used.  It 
can  only  be  exercised  where  the  law  allows 
a  general  statement  in  the  pleading,  but  jus* 
tice  demands  further  information  of  the  de- 
mand or  accusation.  It  is  a  matter  of  sound, 
but  not  arbitrary,  discretion.  This  court  ap- 
plies these  principles  in  the  late  case  of 
State  V.  Railroad,  68  W.  Va.  193,  69  S.  B. 
703,  to  criminal  cases,  upon  an  indictment 
against  a  railroad  company  for  obstructing 
a  road  by  a  train;  the  court  holding  it  re- 
versible error  to  refuse  such  bill  of  particu- 
lars to  specify  which  of  many  trains  caused 
the  obstruction.  [2]  If  told  that  Code,  c 
130,  S  46k  in  words  applies  only  to  an  "ac- 
tion or  motion,"  I  would  answer  that  if  that 
section  (a  remedial  one)  does  not  apply  it- is 
a  power  inherent  in  a  court  to  regulate  trial, 
and  that  the  Constitution  demands  that  *'the 
accused  be  fully  and  plainly  informed  of  the 
character  and  cause  of  the  accusation,"  and 
thus  authorizes  such  discretion  in  the  court 
Anyhow,  there  is  much  law  applying  this 
procedure  to  criminal  cases.  22  Cyc.  371 ; 
Kirby  v.  U.  S.,  174  U.  S.  47,  19  Sup.  Ct  574, 
43  L.  Ed.  809.  Such  being  the  right  of  an 
accused,  I  can  at  the  moment  think  of  no 
case  calling  more  plainly  for  its  application. 
Why?  Because  by  our  well-settled  law,  on  a 
trial  of  an  indictment  alleging  simple  lar- 
ceny, conviction  may  be  had,  not  only  for 
simple  larceny,  but  for  receiving  or  conceal- 
ing stolen  goods,  obtaining  under  false  pre- 
tense, or  embezzlement  State  v.  Halida,  28 
W.  Va.  499;  State  v.  Edwards,  51  W.  Va. 
220,  41  S.  E.  429,  59  L.  R.  A.  465;  Pits- 
nogle's  Case,  91  Va.  811,  22  S.  E.  351,  50  Am. 
St  Rep.  867.  This  Is  because  statute  law 
declares  these  offenses  larceny.  I  always 
doubted  the  soundness  of  this  rule,  but  it  is 
fixed.  The  relief  against  it  is  the  right  to  a 
specification.  The  indictment  says  that  the 
defendant  himself  stole  the  things.  On  trial 
comes  evidence  that  another  man  stole,  and 
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defendant  received.  Is  not  this  legal  sur- 
prise? The  court  made  an  order  for  a  bill  of 
particulars,  thus  deciding  that  one  was  call- 
ed for.  Why  recant  or  ignore  this  order? 
What  reason?  None»  except  the  mere  state- 
ment of  the  bill  of  exceptions  that  "the  at- 
torneys for  the  state  wholly  neglected  and 
refused  to  make  up  and  give  to  defendant 
the  said  bill  of  particulars,  claiming  that 
they  could  not  be  more  definite  in  said  bill 
than  in  the  indictment  Here  the  court  as- 
signs neglect  We  do  not  say  that  it  was 
practicable  to  be  more  definite  as  to  the 
wool;  but  do  say  that  the  state  could  have 
easily  specified  whether  it  was  Intended  to 
prove  that  the  defendant  had  himself  stolen 
the  wool  from  its  place  of  deposit,  or  that  he 
had  feloniously  received  and  secreted  it  We 
think  the  bill  should  have  been  required, 
and  that  it  was  error  to  ignore  it 

But  though  the  refusal  of  the  bill  of  par^ 
ticulars  was  error  at  the  time  of  the  refus- 
al, yet  we  must  determine  whether  we  will 
reverse  for  that  cause.  Did  Lewis  suffer 
from  it?  Where  it  appears  that  a  party  is 
not  aggrieved,  error  is  harmless.  Such  a  bill 
of  particulars  cannot  be  demanded,  where 
unnecessary,  or  where  the  party  already 
knows  the  facts.  3  Ency.  PL  &  Prac.  527, 
529.  The  record  of  the  trial  from  the  evi- 
dence from  Lewis  himself  shows  that  he 
shipped  boxes  containing  the  wool  to  Balti- 
more, and  then  went  there  and  saw  the 
wool,  and  sold  it  He  thus  had  information 
as  to  receiving;  that  being  the  offense  pre- 
sented by  the  evidence  of  the  state.  We  do 
not  say  that  this  would  tell  him  that  evidence 
on  the  trial  would  be  confined  to  the  act  of 
receiving  the  wool,  and  no  evidence  of  its 
theft  by  him  would  be  given.  But,  again,  he 
gave  evidence  by  himself  and  others  to  re- 
pel the  charge  of  receiving,  and  it  is  not 
made  to  appear  that  he  would  have  given 
more  evidence,  had  he  been  furnished  with  a 
bUl  of  particulars.  We  think  that,  in  order 
to  effect  reversal  for  this  cause,  it  ought 
somehow  to  appear  that  Lewis  could  have 
furnished  other  additional  evidence  to  repel 
that  charge.  He  should  have  asked  the 
court  for  continuance,  or  have  filed  an  affi- 
davit that  he  could  have  furnished  further 
evidence,  had  he  been  warned  of  the  par- 
ticular charge  to  be  proven  against  him. 
Before  another  trial,  such  bill  of  particulars 
should  be  furnished  Lewis.  For  future  use 
on  the  subject  of  bills  of  particulars  in  neg- 
ligence cases,  and  generally,  I  cite  1  Whar- 
ton, Gr.  Law,  §  1048,  and  full  and  valuable 
note  in  3  Am.  &  Eug,  Ann.  Gas.  161. 

[3]  A  letter  was  given  in  evidence.  The 
Jury  after  retirement  called  for  it  and  it  was 
sent  to  its  room.  This  is  no  error.  The 
Gode,  in  chapter  131,  8  12,  says  the  court 
may  allow  **paperf"  to  be  carried  from  the 
bar.  We  discuss  this  matter  in  State  v.  Sto- 
ver, e4  W.  Va.  670,  03  S.  E.  315.  Why  give 
a  paper  in  evidence  at  bar,  and  then  with- 


hold it  from  the  jury?  10  Ency.  PL  A  Praa 
592. 

It  is  suggested,  with  some  hesitation,  by 
counsel  that  though  a  conviction  for  receiv- 
ing stolen  goods  may  be  under  an  indictment 
for  larceny,  yet  the  verdict  must  state  that 
the  defendant  was  guilty  of  receiving.  It  is 
admitted  by  counsel  that  a  search  has  re- 
vealed but  one  case  to  sustain  this  position. 
We  cannot  so  hold.  As  our  law  allows  con- 
viction on  an  indictment  for  simple  larceny, 
the  verdict  may  be  guilty  as  charged  in  the 
indictment  without  specifying  the  particular 
kind  of  larceny. 

Two  railroad  shipping  orders  were  given 
in  evidence  to  show  that  Lewis  had  shipped 
the  wool.  It  is  claimed  they  were  not  prop- 
erly proven.  This  point  is  not  sustained,  as 
Lewis'  own  evidence  proves  that  he  signed 
them. 

[4]  The  following  instruction  was  refused 
defendants:  "(10)  The  court  instructs  the 
jury  that  in  order  to  warrant  a  conviction 
for  a  crime  on  evidence  in  whole  or  in  part 
circumstantial,  it  is  absolutely  essential  that 
all  the  circumstances  from  which  a  conclu- 
sion is  to  be  drawn,  and  without  which  it 
could  not  be  drawn,  shall  be  established  by 
full  proof,  and  every  circumstance  essential 
to  the  conclusion  must  be  proven  in  the 
same  manner,  and  to  the  same  extent  as 
if  the  whole  issue  (that  is,  the  guilt  or  inno- 
cence of  the  defendant)  had  rested  upon  the 
proof  of  each  individual  and  essentia]  cir- 
cumstance, and  should  to  a  moral  certainty 
exclude  every  reasonable  hypothesis  consist- 
ent with  theJnnocence  of  the  accused."  We 
think  that  this  Instruction  should  have  been 
given.  It  was  pertinent  to  the  case  as  one 
involving  circumstantial  evidence  of  guilt 
It  states  a  principle  or  rule  guiding  in  the 
consideration  of  such  evidence.  It  tells  how 
its  main  facts  must  be  proved,  and  how  they 
must  relate  to  each  other  and  harmonize  to 
produce  conviction.  It  may  be  said  to  be 
theoretical,  or  to  deal  with  the  abstract 
philosophy  of  circumstantial  evidence,  and 
not  readily  understandable  to  an  average 
jury;  still  these  abstract  rules  are  found  in 
the  books  on  evidence,  when  they  tell  us 
what  principles  apply  to  circumstantial  evi- 
dence. They  are  of  common  and  general  use 
in  courts.  They  are  lights  guiding  the  feet 
in  the  use  of  such  evidence,  as  we  stated 
in  State  v.  Musgrave,  43  W.  Va.,  on  pages 
693,  604,  695,  696,  28  S.  R  813.  We  do  not 
see  that  it  is  inconsistent  with  the  majority 
opinion  in  that  case.  We  think  the  instruct 
tion  is  sound,  under  legal  principles  as  to 
circumstantial  evidence.  Of  what  use  is  the 
exposition  of  rules  as  to  treatment  of  such 
evidence  found  in  so  many  books  of  evidence 
and  court  opinions  through  centuries,  if  they 
may  not  or  must  not,  be  stated  to  juries? 
Are  they  only  for  judges  and  lawyers,  auo 
to  be  withheld  from  juries,  the  sole  triers 
of  the  facts  under  the  evidence?    State  t. 
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Flanagan,  26  W.  Va.  116;  12  Oyc.  487,  48& 
It  has  been  suggested  that,  though  this  in- 
struction is  sound,  as  cdl  members  of  the 
court  think,  yet  another  instruction  cures  its 
refusal — No.  6,  given.  It  says  that  to  con- 
vict, the  state  must  prove  beyond  reasonable 
doubt  that  the  wool  had  been  stolen  by  a 
person  other  than  the  defendant;  tliat  the 
defendant  received  It,  knowing  it  to  have 
been  stolen;  that  he  received  it,  or  aided  in 
concealing  it,  with  dishonest  intent;  that  it 
was  the  same  wool  alleged  to  have  been 
stolen  from  R.  T.  Lowndes.  On  first  thought 
one  might  think  that  this  instruction  covered 
the  ground  and  answered  the  purpose  of  No. 
10;  but  on  consideration  we  can  hardly  tt^ink 
so.  This  No.  6  only  tells  the  Jury  what  ulti- 
mate facts  must  be  found  in  order  to  convict; 
it  deals  with  quantity,  weight,  or  effect  of  evi- 
dence; whereas  No.  10  lays  down  the  princi- 
ples applying  in  the  use  of  circumstantial 
evidence;  it  tells  how  It  is  to  be  handled  or 
treated  in  its  consideration.  We  say  that 
No.  10  is  sound,  and  the  party  has  a  right 
to  his  Instruction  In  his  own  words,  If  sound, 
and  that  its  refusal  cannot  be  excused  by 
another  instruction,  unless  the  latter  clearly 
covers  the  same  end.  "When  the  inculpatory 
evidence  is  circumstantial,  it  is  error  to  re- 
fuse a  requested  instruction  which  correctly 
expounds  the  cogency  requisite  in  that  char- 
acter of  proof."  Dreyer  v.  State,  11  Tex. 
App.  631. 

We  reverse  the  judgment,  without  expres- 
sion on  the  evidence,  set  aside  the  verdict, 
and  award  a  new  trial,  and  remand  the 
case  to  the  criminal  court  of  Hcurrison 
county. 

WILLIAMS,  P.  (dissenting).  I  think  our 
former  decison  of  this  case  was  erroneous, 
and  I  am  therefore  in  favor  of  granting  a 
rehearing.  I  have  at  no  time  been  of  the 
opinion  that  the  refusal  to  give  defendant's 
instruction  No.  10  constituted  sufficient 
ground  for  reversal,  and  I  am  now  convinced 
that  this  is  not  such  a  case  as  entitles  de- 
fendant to  demand  a  bill  of  particulars,  for 
two  reasons:  (1)  To  say  that  he  has  such 
right  is  a  contradiction  of  the  well-settled 
rule  that,  when  an  indictment  contains  more 
than  one  count,  the  state  cannot  be  com- 
pelled to  elect  on  which  count  it  will  pro- 
ceed to  trial.  Evidence  under  any  one,  or 
all,  the  counts  may  be  given.  Dowdy  v.  Com- 
monwealth, 9  Grat  (Va.)  727,  60  Am.  Dec. 
314;  State  v.  Hallda,  28  W.  Va.  499.  (2) 
The  Indictment  informs  defendant  as  fully  as 
he  could  have  been  informed  by  a  bill  of 
particulars,  and  a  bill  of  particulars  is  there- 
fore useless.  At  common  law  there  was  but 
one  kind  of  larceny,  but  our  Legislature 
has  created,  out  of  kindred  offenses,  three 
additional  kinds  of  larceny,  viz.:  (a)  Receiv- 
ing stolen  goods,  knowing  them  to  be  stolen; 
(b)  obtaining  money  or  goods  by  false  pre- 
terR%  with  intent  to  defraud;    and  (c)  em- 


bezzlement Any  one  of  these  may  be  proven 
under  a  single  count  for  common-law  lar- 
ceny. State  V.  WlUlams,  68  W.  Va.  86,  69 
S.  E.  474,  32  L.  R.  A.  (N.  6.)  420,  and  cases 
cited  in  the  opinion.  Defendant  knew  this, 
because  every  one  is  presumed  to  kuow 
the  law.  Was  he  not,  therefore,  as  much 
advised  by  the  indictment  Itself,  although 
it  contained  but  a  single  count  for  common- 
law  larceny,  as  he  could  have  been  by  an 
indictment  drawn  with  four  separate  counts, 
each  setting  forth  distinctly  a  separate  kind 
of  larceny?  Of  course  he  was,  because  the 
one  count,  in  effect.  Includes  all  the  crimes 
above  enumerated.  It  Is  therefore  clear  that 
defendant  was  as  fully  advised  of  the  par- 
ticular offense  with  which  he  was  charged 
by  the  indictment  with  one  count,  as  he 
would  have  been  by  an  Indictment  with  four 
counts.  It  was  conceded  by  all  the  judges 
during  the  discussion  of  this  case  that,  if 
the  indictment  had  contained  a  separate  count 
for  each  kind  of  larceny,  defendant  would 
have  had  no  right  to  demand  a  bill  of  par- 
ticulars, and  I  have  shown  that  the  legal  ef- 
fect of  the  indictment  is  the  same  as  if  It 
had  contained  separate  counts  for  all  the 
kinds  of  larceny.  Now,  if  the  state  should 
be  compelled  to  furnish  a  bill  of  particulars, 
it  would  unquestionably  have  the  right  to 
set  forth  all  the  matters  provable  under 
the  indictment,  the  practical  effect  of  which 
would  be,  so  far  as  it  relates  to  Informing 
defendant,  an  indictment  for  larceny  with 
four  counts.  To  say  that  the  state  could  not 
furnish  such  a  bill  of  particulars  is  to  ssiy 
it  may  be  compelled  to  elect  The  question 
is  'then  resolved  to  this:  That  a  bill  of  par- 
ticulars in  a  larceny  case  Is  equivalent  to  an 
indictment  for  larceny  containing  all  the 
counts.  But  an  indictment  containing  one 
count — the  count  for  common-law  larceny — is 
equivalent  to  an  indictment  with  all  the 
counts  for  larceny.  Then,  pray,  Is  not  an 
indictment  with  the  common-law  count  for 
larceny  equal  to  a  bill  of  particulars?  Things 
that  are  equal  to  the  same  thing  must  be 
equal  to  each  other.  This  principle  Is  as 
applicable  here  as  in  mathematics. 

Suppose  the  court  had  required  the  state 
to  furnish  a  bill  of  particulars,  it  could  have 
complied  by  stating  that  it  expected  to  prove 
(1)  that  defendant  stole  the  wool;  (2>  that 
he  received  it  from  another,  knowing  it  to 
be  stolen,  and  (3)  that  he  obtained  it  by 
false  pretenses,  with  intent  to  defraud. 
Such  a  bill  of  particulars  would  give  de- 
fendant no  more  specific  information  of  the 
particular  offense  of  which  the  state  ex- 
pected to  prove  him  guilty,  than  he  received 
from  the  indictment  itself.  I  am  therefore 
unable  to  see  any  good  reason  for  the  view 
entertained  by  the  majority  of  my  associates. 
I  think  their  holding,  if  adhered  to,  will 
place  an  unnecessary  burden  upon  criminal 
procedure.  The  indictment  informed  defend- 
ant of  the  kind,  quantity,  and  value  of  the 
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thing  stolen*  and  who  was  Its  owner,  and 
the  place  where  the  offense  was  committed. 
He  had  no  right  to  demand  of  the  state  any 
farther  information  In  advance  of  his  trial. 
He  had  no  right  to  be  told  ?mw,  in  what 
manner,  the  crime  would  be  proven.  He 
must  come  to  trial  prepared  to  meet  any, 
and  all,  lawful  evidence  as  to  the  manner 
in  which  the  larceny  charged  was  commit- 
ted. He  cannot  demand  of  the  state  a  rev- 
elation  of  its  evidence  before  going  to  trial. 
This  case  Is  widely  different  from  any  crim- 
inal case  in  which  the  courts  have  held  that 
a  defendant  has  a  right  to  a  bill  of  particu- 
lars. It  is  wholly  unlike  the  case  of  State 
y.  B.  ft  O.  B.  B.  Co.,  68  W.  Va-  193,  69  S. 
B.  703. 

I  would  not  reverse  for  the  refusal  to  give 
defendant's  instruction  No.  10,  because  the 
jury  were  fully  instructed  in  regard  to  the 
matter  of  circumstantial  evidence  by  de- 
fendant's No.  6  and  the  state's  No.  4,  which 
were  given,  and  which  are  as  follows,  viz.: 
State's  No.  4:  "The  jury  is  instructed  that 
circumstantial  evidence  is  that  class  of  evi- 
dence which  tends  to  prove  a  disputed  fact 
by  proof  of  other  facts  which  have  a  legiti- 
mate tendency,  from  the  laws  of  nature,  the 
usual  connection  of  things,  and  the  ordinary 
transactions  of  business  to  lead  the  mind  to 
a  conclusion  that  the  fact  exists  which  is 
sought  to  be  established."  Defendant's  No. 
6:  'The  court  Instructs  the  jury  that  be- 
fore you  can  find  the  defendant,  Charles  A. 
Lewis,  guilty  in  this  case  it  is  incumbent 
upon  the  state  to  prove,  beyond  all  reason- 
able doubt  and  to  your  entire  satisfaction: 
First  That  the  offense  charged  in  the  in- 
dictment occurred  in  Harrison  county,  W. 
Va.  Second.  That  the  wool  mentioned  in 
the  evidence  in  this  case  had  been  previous- 
ly stolen  by  some  person  other  than  the  de- 
fendant Third.  That  the  accused,  Charles 
A.  Lewis,  received  the  said  wool  from  an- 
other person.  Fourth.  That  at  the  time  he 
received  the  wool  he  knew  it  had  been  stol- 
en. Fifth.  That  he  so  received  the  said 
wool,  or  aided  in  the  concealment  thereof, 
with  a  dishonest  Intent  Sixth.  That  the 
wool  he  so  received  was  the  identical  wool 
or  some  part  thereof,  which  is  alleged  in 
the  indictment  to  have  been  stolen  from  R. 
T.  Lowndes,  and  this  being  an  essential 
question  involved  in  this  case  must  be 
proven  beyond  all  reasonable  doubt."  This 
Instruction  calls  the  jury's  atteution  to  the 
six  particular  circumstances  necessary  to  be 
established,  and  tells  them  that  they  must 
believe  all  of  them  to  have  been  proven  be- 
yond a  reasonable  doubt,  before  they  can 
convict  All  necessarily  includes  every  one, 
and  the  instruction  means  nothing  less  than 
that  the  jury  must  believe  beyond  reason- 
able doubt  that  each  one  of  the  six  circum- 
stances is  established.  It  is  more  helpful  to 
defendant's  case  than  his  No.  10,  and  cov- 


ers the  same  ground.  In  view  of  the  In- 
structions which  the  court  gave,  I  can  dear- 
ly see  that  defendant  could  not  have  been 
prejudiced  by  the  refusal  to  give  his  No.  10. 
I  am  opposed  to  reversing  the  judgment 
of  trial  courts  upon  purely  technical  mat^ 
ters,  when  it  plainly  appears  from  the  rec- 
ord that  the  party  complaining  was  not 
prejudiced.  I  do  not  think  it  is  wise  to 
trammel  our  judicial  procedure  with  tedini- 
calitles  which  furnish  no  aid  in  arriving  at 
just  results.  The  tendency  of  modem  times, 
as  appears  both  by  legislative  enactment 
and  by  judicial  decision,  is  to  get  away  from 
the  useless  technicalities  which  so  often 
Incumbered  the  common  law.  It  is  our  duty 
to  look  to  the  whole  case^  and,  so  viewing 
it  I  am  clearly  of  the  opinion  that  defend- 
ant has  no  just  cause  of  complaint  on  ac- 
count of  any  ruling  made  by  the  trial  court. 
Respecting  the  weight  to  be  given  to  the 
testimony  of  the  witnesses,  the  jury  are  the 
judges.  It  is  not  my  province  to  say  wheth- 
er their  vjerdlct  was  righteous  or  unright* 
eous,  when  there  is  lawful  evidence  on  which 
they  can  found  it  I  would  afDrm  the  judg- 
ment 

(9  Ga.  App.  880) 

ADEPE  V.  CITY  OF  THOMASVILLB. 

(No.  3,375.) 

(Court  of  Appeals  of  Georgia.    Oct  23,  1911.) 

(Syllabus  hif  the  Court.) 

1.  Exceptions,  Bill  of  (8  .58*)— Wkit  of 
Ebror~  Dismissal —  Acknowledgment  of 
Service. 

The  motion  to  dismiss  is  controlled  by 
Strickland  v.  Thornton,  2  Ga.  App.  377,  5S  S. 
E.  540, 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Gent  Dig,  §§  100-105;  Dec.  Dig.  |  68.*] 

2.  Municipal  Cobporations  (§  733*)— Opera- 
tion OF  Electric  Light  Plant  — Neqli- 
QENCB  OF  Employ 6— Liability. 

In  operating  an  electric  light  i)lant,  fur- 
nishing electric  lights  for  pay,  a  city  is  engaged 
in  a  private,  nongovemroentail  business,  and  is 
liable  to  one  injured  through  the  negligence  of 
its  employ^  engaged  in  repairing  wires. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  §{  1547-1540;  Dec 
Dig.  !  733.*] 

Error  from  Gity  Gourt  of  Thomasville ; 
W.  H.  Hammond,  Judge. 

Action  by  Abraham  Adepe  against  th^ 
Gity  of  Thomasville.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Revised. 

Theodore  Titus,  for  plaintiff  In  error.  T. 
N.  Hopkins,  Anderson,  Felder,  Rountree  & 
Wilson,  Roscoe  Luke,  and  Geo.  P.  Whitman, 
for  defendant  In  error. 

RUSSELL,  J.  [1]  L  It  appears  from  the 
bill  of  exceptions,  and  also  from  the  tran- 
script of  the  record,  that  a  general  demur- 
rer vras  sustained  to  the  petition  on  March 
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27,  1911.  The  certificate  of  the  judge  is 
dated  April  8,  1911.  The  acknowledgment 
of  seryice  by  counsel  for  the  defendant  in 
error  is  dated  March  5,  1911.  The  bill  of 
exceptions  was  filed  in  the  clerk's  office  of 
the  court  below  on  April  6,  1911,  and  in  the 
ofiice  of  the  clerk  of  this  court  on  April  15, 
1911.  A  motion  is  made  to  dismiss  the  bill 
of  exceptions,  because  it  doei;  not  appear 
that  there  has  been  legal  seirice  thereof 
on  the  defendant  in  error.  It  conclusively 
appears  that  the  word  *'March/'  in  the  ac- 
knowledgment of  service,  was  intended  for 
"April."  In  such  a  case  the  bill  of  excep- 
tions will  not  be  dismissed.  Strickland  v. 
Thornton,  2  Ga.  App.  877,  58  S.  E.  540. 

[2]  2.  The  petition  alleged  substantially 
the  following  facts:  While  standing  on  the 
sidewalk  in  front  of  his  store  on  the  prin- 
cipal street  of  the  city  of  Thomasville,  the 
plaintiff  was  hit  on  the  head  by  a  metal  in- 
strument wei^ilng  four  or  five  pounds,  and 
as  a  result  his  skull  was  fractured,  and  he 
sustained  other  enumerated  injuries.  It  is 
alleged  that  the  metal  instrument  was 
thrown  by  an  employ^  of  the  electric  light 
plant  operated  by  the  city,  which  was  en- 
gaged in  the  business  of  furnishing  for  pay 
electric  lights  to  the  citizens  of  the  dty. 
At  the  time  of  the  injury  the  employ^  was 
engaged  in  repairing  the  electric  wires,  and 
had  the  metal  instrument  hereinbefore  re- 
ferred to  fastened  to  the  end  of  a  rope,  and 
was  attempting  to  throw  it  across  the  wires, 
located  about  15  or  20  feet  al>ove  the  side- 
walk; but  the  instrument  missed  the  wires 
and  fell  with  great  violence  on  plaintiff's 
head.  The  plaintiff  was  standing  on  the 
sidewalk  in  front  of  his  store,  where  he 
had  a  right  to  be.  The  street  where  the  ac- 
cident occurred  is  the  principal  business 
thoroughfare  of  the  city,  is  occupied  on  each 
side  by.  numerous  business  houses,  and  the 
sidewalks  are  in  constant  use  by  the  people 
of  the  community.  The  claim  had  been 
presented  to  the  city  as  provided  by  law. 
The  negligence  alleged  is  the  act  of  the  em- 
ployfi  of  the  city  in  attempting  to  cast  the 
heavy  metal  instrument  over  the  wires,  at 
the  time  and  place  and  in  the  manner  stat- 
ed. The  court  sustained  a  general  demurrer 
to  the  petition,  and  this  is  the  error  assign- 
ed in  the  bill  of  exceptions. 

We  are  of  the  opinion  that  the  petition 
sets  forth  a  cause  of  action.  In  operating 
an  electric  light  plant,  the  city  is  acting  in 
a  private  corporate  capacity,  instead  of  ex- 
ercising a  governmental  function.  Dillon, 
Municipal  Corporations  (5th  Ed.)  §§  1647, 
1670.  In  furnishing  electric  lights  for  pay, 
the  occupation  is  similar  to  furnishing  water 
for  pay.  Huey  v.  Atlanta,  8  Ga.  App.  597, 
70  S.  Ek  71.  It  does  not  appear  "from  the 
allegations  of  the  petition  that  the  plaintiff 
was  guilty  of  contributory  negligence.  A 
fuller  investigation  into  all  the  facts  may 


authorize  such  an  inference,  but  as  against 
a  general  demurrer  the  petition  sets  forth 
a  cause  of  action. 
Judgment   reversed. 


(187  Oa.  66) 
LOFTIS  V,  ALEXANDER  et  al. 
(Supreme  Court  of  Georgia.    Oct.  28,  1911.) 

(Syllahus  hy  the  Court.) 

Pasties  (|  40*)—Intkevention— Right  to  In- 
tervene. 

Suit  was  filed  by  the  payee  of  notes  secured 
by  a  deed  from  the  maker  of  the  notes  to  certain 
real  estate  against  the  executor  of  the  maker  to 
obtain  a  general  judgment  on  the  notes  for  the 
principal,  interest,  and  attorney's  fees  due  there- 
on, and  a  special  lien  on  the  property  to  the  ex- 
tent of  the  amount  claimed  and  costs  of  suit. 
It  was  alleged  that  notice  of  an  intention  to 
sue  was  given  the  defendant  10  days  before  the 
last  return  day  of  the  term  of  court  to  which 
suit  was  brought  A  purchaser  from  the  execu- 
tor of  the  equity  of  the  estate  of  the  deceased 
maker  of  the  notes  and  deed  filed  a  petition 
admitting  the  allegations  of  the  petition,  and 
making,  among  others,  substantially  the  follow- 
ing averments:  The  suit  was  filed  without  any 
notice  to  him.  In  the  contract  between  him  and 
the  executor  he  agreed  to  pay  off  the  notes  at 
maturity^  and  was  prevented  from  paying  the 
notes  before  suit  was  brought  thereon  by  reason 
of  the  statements  and  conduct  of  one  represent- 
ing the  payee  of  the  notes.  After  the  suit  was 
filed.  Alexander  (the  payee)  on  November  5, 
1910,  "for  a  valuable  consideration  agreed  to 
accept  from  defendant  on  the  following  Monday, 
to  wit,  November  7,  1910,  the  sum  of  $4,888  m 
settlement  of  said  indebtedness,  and  agreed  up- 
on the  payment  of  said  amount  to  cancel  said 
note  ana  said  loan  deed,  and  authorized  the  set- 
tlement of  said  suit  upon  the  payment  by  de- 
fendant of  the  court  costs.  About  10  o'clock  on 
Monday,  November  7,  1910,  defendant  tendered 
to  said  Alexander  ^,888,  in  lawful  currency  of 
the  United  States,  in  payment  of  said  debt,  and 
demanded  the  cancellation  of  said  note  and  the 
satisfaction  of  said  loan  deed,  and  authority  to 
have  said  case  entered  settled  upon  the  payment 
by  defendant  of  the  court  costs  that  nad  ac- 
crued. Said  Alexander  refused  to  accept  said 
tender,  to  cancel  said  note,  satisfy  said  loan 
deed,  and  authorize  settlement  of  said  suit  up- 
on the  payment  by  defendant  of  the  court  costs." 
He  prayed  that  ne  be  allowed  to  intervene  and 
become  a  party,  and  that  the  plaintiff  be  re- 
stricted to  a  recovery  of  only  the  principal  and 
interest  due  on  the  notes  to  a  specified  date. 
Held,  there  was  no  error  in  dismissing  the  ap- 
plication of  the  purchaser  from  the  executor 
and  refusing  to  allow  him  to  become  a  party  to 
the  suit. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  i  40.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  between  W.  S.  Loftls  and  John 
W.  Alexander  and  others.  From  the  judg- 
ment, Loftls  brings  error.     Affirmed. 

J.  B.  Stewart,  for  plaintiff  in  error.  R. 
B.  Blackburn,  Lowndes  Calhoun,  and  L.  Z. 
Rosser,  for  defendants  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent. 
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(Ga. 


(U7  CkL  68) 

METHODIST     EPISCOPAL     CHURCH 

SOUTH  V.  DUDLEY  SASH,  DOOR 

&  LUMBER  CO. 

(Supreme  Court  of  Georgia.    Oct  28,  1911.) 

(SyllalM  ly  the  Court,) 

1.  BzcEPTioNB,  Bill  of  (f  38*)  — Tncs  fob 
Presentation— EVIDENCE. 

The  defendant  in  error  (hereinafter  called 
the  plaintiff)  brought  an  action  to  foreclose  a 
materialman's  lien  on  the  property  of  the  plaintiff 
in  error  (hereinafter  called  the  defendant)  to 
the  October  term,  1909,  of  the  court  At  the 
April  term,  1910,  the  defendant  filed  a  plea, 
which  the  court  struck  at  the  October  term, 
1910,  at  which  term  a  verdict  was  directed  by 
the  court  in  favor  of  the  plaintiff.  The  defend- 
ant made  a  motion  for  a  new  trial,  which  the 
court  overruled  on  November  18,  1910,  on  which 
date  defendant  tendered  and  had  certified  a  bill 
of  exceptions,  in  which  complaint  was  made 
that  the  court  erred  in  striking  the  plea  and 
overruling  the  motion  for  a  new  trial.  Held, 
the  certificate  of  the  clerk  showing  that  the  Oc- 
tober term,  1910,  of  the  court  adjourned  on 
October  13,  1910,  the  bill  of  exceptions  present- 
ed on  November  18,  1910,  will  be  treated  as 
having  been  presented  after  the  adjournment  of 
the  court,  though  the  bill  of  exceptions  recites 
that  it  was  presented  during  the  October  term, 
1910,  of  the  court  and  within  the  time  required 
by  law. 

[Bid.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  §  38.*] 

2.  Appeal  and   Ebbob  (§  682*)  —  Recobd — 
Questions  Pbesented  for  Review. 

No  exception  pendente  lite  having  been  filed 
to  the  order  striking  the  plea,  and  the  bill  of  ex- 
ceptions  complaining  that  the  court  erred  in  re- 
fusing a  new  trial  and  in  striking  the  plea  hav- 
ing been  presented  more  than  30  days  after 
the  adjournment  of  the  court,  the  assignment  of 
error  that  the  court  erred  in  striking  the  plea 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  682.*] 

3.  New  Tbial  (|  18*)— Gbounds— Ruling  ok 
Plea. 

A  ruling  of  the  court  in  striking  a  plea  can- 
not be  made  the  ground  of  a  motion  for  a  new 
trial.  Hawkins  v.  Studdard.  132  Ga.  265,  63  S. 
E.  852,  131  Am.  St  Rep.  190. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  §§  24-29;  Dec.  Dig.  §  18.*] 

4.  Mechanics'    Liens    (§    291^)  —  Default 
Judgment— Taking  Default. 

Where  a  suit  is  brought,  with  allegations 
regularly  stated  in  paragraphs,  as  required  by 
Civil  Code  1910,  §§  5538,  5539,  in  an  action 
other  than  one  for  unliquidated  damages  or  bas- 
ed on  an  unconditional  contract  in  writing,  and 
the  writ  or  process  has  been  served  as  the  law 
directs  on  the  defendant,  and  there  is  no  defense 
made  by  the  part^  sued  either  in  person  or  by 
attorney  at  the  time  the  case  is  submitted  for 
trial,  it  will  be  considered  in  default,  and  the 
plaintiff  shall  be  permitted  to  take  a  verdict 
as  if  each  and  every  item  and  paragraph  were 
proved  by  testimony.    Civil  Code  1910,  §  5662. 

(a)  The  provision  of  the  Code  stated  in  the 
preceding  headnote  applies  to  a  suit  by  a  mate- 
rialman to  enforce  his  claim  of  lien  upon  real 
estate  for  materials  furnished  to  a  contractor 
for  the  improvement  thereof. 

[Ed.  Note.— For  other  casei,  see  Mechanics' 
Liens,  Dec.  Dig.  §  291.»] 

5.  Mechanics'  Liens  (§  276*)— EInfobcement 
—Plea. 

In  such  a  suit,  it  should  have  been  alleged 
that  the  contract  price  was  equal  to  or  greater 


than  the  amount  of  the  lien  sought  to  be  fore- 
closed; but  the  absence  of  such  an  allegation 
was  an  amendable  defect. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  §§  539-545;  Dec  Dig.  f 
276.*j 

6.  Appeal  and  Ebbob  (S  204^)  —  Pbbsenta- 
tion  of  Questions  in  Loweb  Coubt— Ad- 
mission OF  Evidence. 

Where,  in  such  an  action,  the  plea  of  the 
defendant  was.  stricken  and  the  case  proceeded 
to  trial  without  any  defense,  the  admission  by 
the  court  of  evidence  to  prove  that  the  contract 
price  was  greater  than  the  amount  of  the  lien 
claimed  will  not  require  the  grant  of  a  new 
trial,  although  the  petition  did  not  allege  such 
fact;  it  not^  appearing  that  any  objection  was 
made  to  the  introduction  of  such  evidence.  Roy- 
al V.  McPhan,  97  Ga.  457(3).  25  S.  E.  512; 
Cotton  States  Life  Ins.  Co.  v.  Edwards,  74  Ga. 
220. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.  S§  125S-1280;    Dec.  Dig.   | 

7.  Trial  (§  31*)--Pbesentation  of  Questions 
in  Loweb  Coubt— Admission  of  Evidenoe. 

Where,  on  motion  of  counsel  for  the  plain- 
tiff, the  answer  of  the  defendant  was  stricken, 
and  thereafter  the  counsel  for  the  plaintiff  asked 
the  counsel  for  the  defendant  if  they  would  ad- 
mit the  extent  of  the  indebtedness  of  the  prop- 
erty owner  to  the  contractor,  and  counsel  for  the 
defendant  declined  to  make  any  admission,  and 
thereupon  the  court  stated  to  counsel  for  the 
plaintiff  that  he  could  not  ask  defendant  for  ad- 
missions as  to  any  other  matter,  as  such  defend- 
ant was  out  of  court  and  had  nothing  to  say  as 
to  the  further  proceedings  in  the  case,  this  was 
a  ruling  against  the  plaintiff,  precluding  him 
from  calling  on  the  defendant,  or  defendant's 
counsel,  for  admissions;  and  although  the  rea- 
son assigned  by  the  court  for  such  ruling  may 
have  been  broadly  stated,  it  did  not  constitute 
a  ruling  against  the  defendant  as  to  any  par- 
ticular question.  If  the  defendant  desired  to 
invoke  a  ruling  of  the  court  as  to  any  point,  it 
was  incumbent  upon  it,  or  its  counsel,  to  raise 
such  point  and  invoke  such  ruling  as  a  basis  for 
a  motion  for  a  new  trial  or  a  biU  of  exceptions. 
If  no  point  or  question  was  raised  in  its  behalf, 
and  no  ruling  made  against  it  by  the  court,  the 
admission  of  evidence  without  objection  could 
not,  after  verdict,  be  made  the  basis  of  a  motion 
for  a  new  trial,  because  of  such  general  state- 
ment by  the  court  in  restraining  the  plaintiffs 
counsel  from  seeking  to  obtain  admissions. 

[EM.  Note.— For  other  cases,  see  Trial.  Oent 
Dig.  §§  55,  84 ;   Dec  Dig.  §  31.*] 

8.  Petition— Sufficiency  of  Evidence— Di- 
bection  of  Vebdict. 

When  the  case  proceeded  as  in  default,  the 
allegations  in  the  petition  and  the  evidence  in- 
troduced without  ODjection  were  sufficient  to  au- 
thorize the  direction  of  a  verdict  in  favor  of  the 
plaintiff. 

Brror  from  Superior  Court,  Bark  County; 
H.  C.  Hammond,  Judge. 

Action  by  tbe  Dudley  Sash,  Door  &  Lum- 
ber Company  against  the  Methodist  Episco- 
pal Church  South.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

A«  P.  Bell,  C.  B.  Garlick,  and  E.  H.  Calla- 
way, for  plaintiff  in  error.  H.  J.  Fullbright^ 
for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent. 
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aS6  R  D.  641) 

STATE  T.   ROCHELL.B. 

(Supreme  Court  of  North  Carolina.     Not.  1, 

1911.) 

1.   INTOXICATIWQ  LiQUORS  (|  233*)— CRIMINAL 

Pbosecutiows— Evidence. 

While  the  possession  of  a  federal  liquor 
license  raises  under  Revisal  1905,  I  20(K)«  the 

E resumption  that  the  holder  is  engaged  in  that 
usiness.  the  fact  that  one  accused  of  unlaw- 
fully engas;iDg  in  selling  intoxicating  liquors  has 
no  such  license  does  not  raise  the  presumption 
that  he  in  not  en;?aged  in  the  business ;  and 
hence  evidence  of  that  fact  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  298% ;   Dec.  Dig.  S  233.*] 

2.  Criminal  Law  (§  775*)— TbiaI/— Instbuo- 
TioNS— Alibi. 

The  court  charged  that  if  defendant  at- 
tempts to  prove  an  alibi,  and  fails,  it  is  a  cir- 
cumstance for  the  jury  to  consider,  and,  as  the 
Supreme  Court  has  said,  they  should  careful- 
ly scrutinize  the  evidence  because  of  its  ^abili- 
ty  to  abuse,  and  that  by  scrutinizing  he  meant 
them  to  study  carefully,  examine,  and  cautious- 
ly receive  the  evidence.  Held,  that  this  charge 
was  not  error,  it  not  indicating*  that  failure 
to  prove  an  alibi  was  any  evidence  of  guilt, 
and,  considered  an  a  whole,  it  could  not  have 
been  misleading. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  183&-1837;  Dec.  Dig.  | 
775.*] 

Appeal  from  Superior  Court*  Durham 
County;  Allen,  Judge. 

L.  S.  Rochelle  was  convicted  of  the  ille- 
gal sale  of  Intoxicating  liquor,  and  appeals. 
Affirmed. 

V.  8.  Bryant  and  B.  S.  Royster,  for  appel- 
lant T.  W.  Bickett,  Atty.  Gen.,  and  Geo.  L. 
Jones,  Asst  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  [1]  The  defendant  was  con- 
victed of  the  illegal  sale  of  intoxicating  liq- 
uor. The  first  exception  is  because  the 
court  declined  to  allow  him  to  put  in  evi- 
dence a  subpoena  duces  tecum  issued  by  the 
i.t;ite  for  Wheeler  Martin,  collector  of  Inter- 
nal revenue,  to  bring  with  him  a  list  of  all 
I»ersons  Id  said  county  who  had  obtained  Unit- 
ed States  license  to  sell  liquor.  It  is  true,  that 
when  a  man  takes  out  United  States  license 
to  sell  liquor,  under  our  statute  a  presump- 
tion arises  that  he  is  engaged  in  that  busi- 
ness. Rev.  I  2060;  Vinegar  Co.  v.  Hawn,  149 
N.  C.  355,  63  S.  B.  78.  But  the  fact  that  he 
has  no  such  license  from  the  United  States 
government  does  not  raise  a  presumption  that 
the  defendant  is  not  engaged  in  the  illegal 
sale  of  liquor.  It  may  well  be  that  the  de- 
fendant did  not  consider  such  license  neces- 
sary for  his  purpose,  or  profitable,  or  prudent. 
It  costs  money  and  makes  evidence  against 
him. 

[2]  The  only  other  exceptions  requiring 
notice  are  exceptions  3  and  4  to  the  charge 
of  the  court,  as  follows : 

Exception  8.  "If  the  defendant  attempts 
to  prove  an  alibi,  and  fail  in  it  it  becomes  a 
circumstance  for  the  Jury  to  consider.  They 
can  regard  it  entirely  as  unproven,  and  they 


can  also  consider  the  failure  to  establish  an 
alibi,  if  the  jury  find  he  has  failed  in  doing 
so.  and  give  it  such  force  as  the  Jury  may 
deem  proper.*' 

Ebcception  4.  "You  should  carefully  con- 
sider the  evidence  offered  to  establish  an 
alibi  because  of  its  liability  to  abuse,  as  our 
Supreme  Court  says." 

In  State  v.  Jaynes,  78  N.  C.  504,  Bynum,  J., 
said  that  evidence  of  an  alibi  ^'should  be 
closely  scrutinized  because  of  its  liability  to 
abuse."  His  honor  therefore  was,  as  he  said, 
simply  quoting  from  a  decision  of  this  court. 
We  do  not  understand  him  as  Intimating 
that  failure  to  prove  an  alibi  was  any  evi- 
dence of  guilt  He  simply  said  that  evidence 
of  that  kind  should  be  closely  scrutinized. 
Indeed,  his  honor  in  that  connection  himself 
fully  explained  the  meaning  of  the  word 
"scrutinize"  as  follows:  "It  simply  means 
that  you  should  cautiously  examine  the  evi- 
dence of  the  character  I  have  alluded  to; 
the  evidence  of  the  detective;  the  evidence 
of  the  defendant;  the  evidence  tending  or 
Intending  to  establish  an  alibi.  By  scru- 
tinizing, I  have  already  said  you  should 
study  it  carefully,  and  examine  it,  and 
cautiously  receive  it  You  should  carefully 
examine  and  scrutinize  the  evidence  of  the 
detective,  because  of  his  bias,  likely  to  exist 
by  reason  of  his  employment  to  find  the  evi- 
dence. You  should  carefully  scrutinize  the 
evidence  of  the  defendant  because  of  his  in- 
terest You  should  carefully  scrutinize  the 
evidence  offered  to  establish  an  alibi  be- 
cause of  its  liability  to  abuse,  as  our  Su- 
preme Court  says."  Thus,  read  in  connect 
tion  with  the  context,  the  expression  of  the 
careful  and  cautious  Judge  '^yho  tried  this 
case  could  not  have  been  misunderstood  by 
the  Jury,  and  was  but  a  statement  of  the  law 
as  laid  down  by  this  court  His  honor  fur- 
ther told  the  Jury  that  if  the  defendant  es- 
tablished an  alibi  it  is  a  complete  defense; 
and  as  to  the  defendant's  testimony  he  told 
them  that,  while  the  Jury  should  scrutinize 
it  and  receive  it  cautiously,  yet  if,  after 
scrutinizing  It,  they  were  satisfied  of  the 
truth  of  it  they  should  give  it  the  same  force 
and  effect  as  that  of  any  other  witness. 

No  error. 


(166  N.  C.  5»l) 

WARREN  V.  ATLANTIC  &  Y.  RY.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  1. 

1911.) 

Appeal  and  Error  (|  679*)— Review. 

The  allowance  of  an  amended  complaint 
superseded  the  original  complaint,  requiring 
defendant  to  either  demur  to  or  answer  the 
amended  complaint,  so  that  the  Supreme  Court 
cannot  pass  upon  the  sufficiency  of  the  original 
complaint  upon  appeal  taken  after  the  amend- 
ment was  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  $  679.*] 
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Appeal  from  Saperior  Ck>urt,  Qoilford 
County;  Daniels,  Judge. 

Action  by  J.  H.  Warren  against  the  Alantlc 
&  Yadkin  Railway  Company.  Order  over- 
ruling a  demurrer  to  the  complaint,  and  de- 
fendant appeals.    Appeal  dismissed. 

Wilson  &  Ferguson,  for  appellant  J.  I. 
Scales  and  Justice  &  Broadhurst,  for  appel- 
lee. 

PBR  CURIAM.  This  is  an  action  for  per- 
sonal Injury  heard  upon  demurrer  at  April 
term,  1911.  The  demurrer  was  overruled, 
and  defendant  excepted  and  appealed. 

It  was  admitted  upon  the  argument  in  this 
court  that  when  the  demurrer  was  over- 
ruled the  plaintiff  asked  and  obtained  per- 
mission to  file  an  amended  complaint.  The 
demurrer  was  Interposed  to  the  original 
complaint  We  cannot  pass  upon  the  de- 
murrer to  the  original  complaint  as  it  is 
superseded  by  the  new  complaint.  When  the 
plaintiff  by  permission  filed  an  amended  com- 
plaint at  the  time  when  the  demurrer  was 
overruled,  the  defendant  should  have  either 
demurred,  or  answered  to  the  new  complaint 
As  this  amended  complaint  is  not  in  the  rec- 
ord, we  cannot  tell  whether  it  states  a  cause 
of  action  or  not  It  may  allege  very  differ- 
ent facts  from  the  first  complaint  The  de- 
fendant will  be  allowed  to  demur  or  answer 
the  amended  complaint 

Appeal  dismissed. 


(156  N.  C.  590) 

RICHARDSON  v.  EDWARDS  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  1, 

1911.) 

Appeal  and  Erbob  (S  1062*)— Fobm  of  Spe- 
cial Issue— Harmless  Error. 

After  an  issue  in  a  personal  injury  case 
as  to  whether  the  plaintiff  .was  injured  by  the 
defendant's  negligence,  the  court  submitted  the 
issue.  "If  so,  did  the  plaintiff  contribute  to 
his  injury?'*  Held^  that  the  second  issue  was 
detective  in  form,  but  the  error  was  cured  by 
an  instruction  to  consider  the  issue  as,  "Did 
the  plaintiff  contribute  by  bis  own  negligence 
to  his  injury?" 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4212-4218;  Dec  Dig.  S 
10t>2.»] 

Appeal  from  Superior  Court,  Union  Coun- 
ty;  O.  H.  Allen,  Judge. 

Action  by  J.  E.  Richardson  against  T.  M. 
Edwards  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    No  error. 

These  Issues  were  submitted: 

"(1)  Was  the  plaintiff  Injured  by  the  neg- 
ligence of  the  defendant?    Answer:   Yes. 

"(2)  If  so,  did  the  plaintiff  contribute  to 
his  Injury?    Answer:   Yes. 

*'(3)  What  damage,  If  any,  did  plaintiff 
.sustain?" 

From  the  judgment  rendered,  the  pl«dn- 
tlff  appealed. 


Stack  &  Parker,  for  appellant  Redwine 
&  Sikes  and  Adams,  Armfldd  &  Adams,  for 
appellees. 

PER  CURIAM.  The  form  of  the  second 
issue  Is  defective.  The  record  shows  that 
his  honor  instructed  the  jury  to  consider  the 
issue  as  If  It  read,  "Did  the  plaintiff  con- 
tribute by  his  own  negligence  to  his  injury?" 
which  Is  the  usual  and  approved  form«  We 
think  the  error  was  fully  cured. 

We  hare  examined  the  other  assignments 
of  error,  all  of  which  relate  to  the  charge  of 
the  court,  and  find  them  to  be  without  sub- 
stantial merit  The  case  was  fairly  put  to 
the  jury  In  accord  with  the  well-settled  deci- 
sions of  this  court 

No  error. 


(156  N.  0.  428) 

WILKES  T.  MILLER  et  al 

(Supreme  Court  of  North  Carolina.    Not.  1, 

1911.) 

1.  JuDoicENT    (S    768*)— Ldbn— Cross*  Index- 
ing— Necessity. 

A  judgment  which  was  not  cross-indexed 
when  docketed  did  not  become  a  lien  upon  the 
judgment  debtor's  land. 

[Ed,  Note.— For  other  ca^es.  see  Judgment* 
Cent  Dig.  I  1827 ;    Dec.  Dig.  §  768.*] 

2.  MoBTOAOEs  (S  307*)— Discharge  of  Lien- 
Substitution— Cancellation  OF  Original 

MOBTGAGE. 

The  substitution  of  one  note  and  mortgage 
for  another  will  not  discharge  the  lien  of  the 
original  mortgage,  unless  it  be  surrendered  to 
the  mortgagor  or  canceled  of  record,  being  oth- 
erwise only  a  renewal  or  acknowledgment  of 
the  same  debt. 

[Ed.  Note.— For  other  cases,  see  Morteagea, 
Cent.  Dig.  §§  804,  897;    Dec.  Dig.  §  307.*J 

Appeal  from  Superior  Court,  Union  County; 
W.  R.  Allen,  Judge. 

Action  by  Jane  R.  Wilkes  against  R.  M. 
Miller,  administrator  of  J.  W.  Miller,  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

This  case  was  with  an  action  instituted 
prior  to  the  bringing  of  this  action,  for  the 
purpose  of  foreclosing  a  mortgage  made  by  W. 
F.  Rhea  and  wife  to  J.  W.  Miller ;  the  mort- 
gagor and  mortgagee  both  being  dead  at  the 
time  of  the  institution  of  these  actions.  By 
consent  of  the  parties,  the  trial  judge  found 
the  facts  and  conclusions  of  law,  and  rendered 
judgment  In  favor  of  the  defendant  R.  M. 
Miller,  administrator  of  J.  W.  Miller. 

The  following  are  the  findings: 

•'(1)  That  prior  to  1886,  W.  F.  Rhea  was 
the  owner  of  the  tract  of  land  referred  to  in 
the  complaint;  that  he  Is  now  dead,  and  J. 
C.  Slkes  Is  hlB  administrator;  that  the  said 
Rhea  left  surviylng  him  a  widow,  who  Is  still 
living,  and  no  children. 

"(2)  That  J.  W.  Miller  is  dead,  and  R.  M. 
Miller,  Jr.,  Is  his  administrator. 

"(3)  That  on  the  1st  day  of  March,  1886, 
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the  said  W.  7.  Rhea  and  wife  conveyed  said 
tract  of  land  to  Joseph  McLaughlin  by  mort- 
gage deed  to  secure  the  payment  of  a  bal- 
anre  due  on  a  note  for  $550,  executed  by  the 
a^id  Rhea  March  15,  1881,  which  mortgage 
dped  was  registered  In  Union  county,  In  Book 
W,  page  480,  on  the  Ist  day  of  March,  1886. 

"(4)  That  on  the  2d  day  of  February,  1887, 
the  said  Rhea  and  wife  conveyed  said  land 
to  Joseph  McLaughlin  by  mortgage  deed  to 
secure  a  note  of  even  date  for  $813.20,  which 
mortgage  deed  was  registered  in  Union  county 
on  tbe  5th  day  of  February,  1887. 

"(5)  That  on  the  1st  day  of  January,  1889, 
the  said  Rhea  and  wife  conveyed  said  land  to 
J.  B.  Ross  by  mortgage  deed  to  secure  a  note 
of  even  date  for  the  sum  of  $250,  which 
mortgage  deed  was  registered  in  Union  coun- 
ty on  the  1st  day  of  February,  1889. 

"(6)  That  the  notes  and  mortgages  referred 
to  in  findings  3i  and  4  were  duly  assigned  to 
J.  W.  Miller  on  the  11th  day  of  January, 
1893,  and  the  note  and  mortgage  referred  to 
in  finding  5  were  duly  assigned  to  said 
Miller  on  the  27th  day  of  February,  1889. 

"(7)  That  on  the  11th  day  of  January,  1893, 
there  was  due  on  the  notes  referred  to  in 
findings  3,  4  and  5  the  sum  of  $830,  and  on 
said  day  the  said  Rhea  and  wife  executed 
to  the  said  Miller  a  note  for  said  sum,  and 
conveyed  said  land  to  said  Miller  to  secure 
the  payment  of  the  same  by  mortgage  deed, 
which  was  registered  in  Union  county  on 
Che  4th  day  of  May,  1896. 

"(8)  That  at  the  time  of  the  execution  of 
the  note  and  mortgage  referred  to  in  the  pre- 
ceding paragraph  the  said  Miller  retained 
the  notes  and  mortgages  referred  to  in  the 
third,  fourth,  and  fifth  findings,  and  the  same 
have  never  been  surrendered  nor  canceled 
of  record. 

"(9)  That  thereafter  an  action  was  insti- 
tuted in  the  superior  court  of  Union  county 
against  the  administrator  and  heirs  at  law 
and  widow  of  W.  F.  Rhea  to  foreclose  the 
mortgage  referred  to  in  the  seventh  finding, 
and  at  February  term,  1905,  a  judgment  was 
rendered  ther^n  in  favor  of  the  plaintiff, 
administrator  of  Miller,  for  the  sum  of 
$1,230.48,  with  interest  on  $830,  and  con- 
demning said  land  to  be  sold  to  pay  the 
same;  that  said  land  was  sold  thereunder 
for  the  sum  of  $350,  and  said  sale  was  duly 
confirmed.  There  was  no  reference  in  the  com- 
plaint in  said  action  to  the  notes  and  mort- 
gages referred  to  in  findings  8,  4,  and  6. 

"(10)  That  on  December  2,  1884,  said  Lid- 
dell  &  Go.  obtained  two  Judgments  in  Meck- 
lenburg county  against  the  said  W.  F.  Rhea; 
one  for  $201.38,  with  8  per  cent  interest  from 
date  of  Judgment,  and  the  other  for  $217.33, 
with  8  per  cent  interest  from  date  of  judg- 
ment, and  $3.20  costs.  Transcripts  of  said 
Judgment  were  sent  to  Union  county,  and  the 
same  appear  on  the  judgment  docket  of  said 
county  as  of  December  4,  1884,  but  said  judg- 
ments were  never  cross-indexed. 


"(11)  That  on  November  5,  1895,  Jane  R. 
Wilkes,  trading  as  the  Mecklenburg  Iron 
Works,  obtained  a  judgment  against  the  said 
W.  F.  Rhea  before  a  justice  of  the  peace  of 
Mecklenburg  county  for  the  sum  of  $239.60, 
with  interest  on  $181.50  from  November  6, 
1895,  at  8  per  cent.,  and  $3.80  costs,  which 
judgment  was  diriy  docketed  in  Union  county 
November  15,  1895. 

"(12)  That  the  findings  and  conclusions  of 
the  referee  as  to  the  attempted  allotment  of 
a  homestead  to  the  said  W.  F.  Rhea  are 
adopted. 

"(13)  That  this  present  action  was  institut- 
ed on  the  20th  day  of  December,  1905,  for 
the  purpose  of  subjecting  the  proceeds  of  the 
sale  of  land  referred  to  in  the  ninth  finding 
to  the  payment  of  the  Judgment  referred  to 
in  the  eleventh  finding. 

"(14)  That  Liddell  &  Co.  has  been  made  a 
party  to  this  action,  and  claim.^  proceeds. 

"And  it  is  thereupon  considered  and  ad- 
judged that  neither  Jane  R.  Wilkes,  trading 
as  the  Mecklenburg  Iron  Works,  nor  the 
Liddell  Company,  is  entitled  to  any  part  of 
the  proceeds  of  sale. 

"It  is  further  considered  and  adjudged 
that  the  said  Jane  R.  Wilkes  pay  the  costs 
accrued  since  this  action  was  commenced, 
except  so  much  as  is  incident  to  the  deter- 
mination of  the  claim  of  Liddell  &  Co.,  which 
said  company  shall  pay." 

R.  B.  Redwine,  for  appellant  Adams. 
Armfield  &  Adams,  for  appellees. 

BROWN,  J.  Ill  L  The  Judgments  of  Lid- 
dell &  Co.  referred  to  in  finding  10  were 
docketed  prior  to  the  registration  of  the 
mortgages  referred  to  in  the  findings,  but 
the  Judgments  were  never  cross-indexed. 
Therefore  they  never  constituted  a  lien  upon 
the  land.  Dewey  v.  Sugg,  109  N.  0.  329, 
13  S.  E.  923,  14  L.  R.  A.  393. 

2.  The  Wilkes  Judgment  was  docketed  No- 
vember 5>  1895,  after  the  registration  of  the 
original  mortgages  referred  to  in  findings 
3,  4,  and  5.  On  January  11,  1893,  there  was 
due  on  the  mortgages  (all  on  same  land) 
$830.  On  that  date  Miller,  the  owner  of  the 
debt,  took  from  the  debtor  another  note  and 
mortgage,  securing  the  same  debt  The  orig- 
inal notes  and  mortgages  were  never  can- 
celed or  surrendered,  but  were  retained  by 
Miller.  Upon  these  facts,  the  original  notes 
and  mortgages  were  not  discharged,  and 
their  lien  continued. 

[2]  The  substitution  of  one  note  and  mort- 
gage for  another  will  not  discharge  the  Hen 
of  the  original  note  and  mortgage  unless  the 
latter  is  surrendered  to  the  mortgagor  or  can- 
celed of  record.  It  is  only  a  renewal  or 
acknowledgment  of  the  same  debt  Collins 
V.  Davis,  132  N.  C.  106,  43  S.  B.  579;  Hy- 
man  v.  Deverenx,  63  N.  O.  626. 

The  conclusion  of  his  honor  that  the 
Wilkes  and  Liddell  Judgments  are  not  en- 
titled to  any  portion  of  the  proceeds  of  the 
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eale  of  tbe  land,  and  that  the  same  should  be 
applied  to  the  judgment  in  favor  of  Miller  in 
the  foreclosure  suit,  la  correct 
Affirmed. 

ALLEN  and  WALKER,  JJ.,  not  Bitting. 


(156  N.  C.  435) 

STARR  V.  SOUTHERN  BELL  TELEPHONE 
&   TELEGRAPH  CO. 

(Supreme  Court  of  North   Carolina.     Not.   1, 

1911.) 

1.  bjlectricfitt  (§  19*)— actions— evidence— 
Jury  Question. 

In  an  action  against  a  telephone  company 
for  an  injury  by  lightning  which  resulted  from 
its  negligence  in  leaving  unconnected  wires  in 
premises  from  which  it  had  removed  a  tele- 
phone, the  question  of  whether  lightning  was 
transmitted  by  th^se  wires  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  §  19.»] 

2.  Electricity  (§  16*)— Operation  — Remov- 
al OF  Wires  from  building — Negligence. 

Where  a  telephone  company  after  remov- 
ing an  instrument  from  a  house  took  off  the 
lightning  arrester,  and  severed  the  ground  con- 
nections, but  left  the  unattached  wires  in  the 
building,  it  is  guilty  of  negligence,  and  is  liable 
for  any  injury  caused  by  the  transmission  of 
lightning  over  such  wires. 

[Ed.  Note.— For  other  caaes,  see  ESectricity, 
Dec.  Dig.  §  16.»] 

3.  Evidence  (§  9*)— Trial  (§  192*)— Judicial 
Notice— Lightning. 

That  lightning  is  frequently  discharged 
and  passes  to  the  earth,  and  that  lightning  is 
likely  to  pass  along  metal  wires,  and  that  a 
human  body  is  also  a  good  conductor,  and^  if 
in  contact  with  a  wire  charged  with  electricity, 
the  circuit  may  ground  through  the  body,  are 
matters  of  common  knowledge,  and  a  proper 
matter  of  judicial  notice,  and  in  an  action 
against  a  telephone  company  for  injuries  by 
lightning,  conducted  by  its  wires  into  a  build' 
ing  from  which  the  telephone  had  been  removed, 
the  court  properly  charged  the  jury  as  to  those 
facts. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  $  8;  Dec.  Dig.  §  9;*  Trial,  Cent. 
Dig.  §§  432-434;    Dec.  Dig.  S  192.*] 

Appeal  from  Superior  Court,  Guilford 
County ;    Allen,  Judge. 

Action  by  Henry  F.  Starr  against  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

H.  E.  W.  Palmer,  Brutus  J.  Clay,  and  Wil- 
son &  Ferguson,  for  appellant.  R.  C.  Strnd- 
wick  and  W.  P.  Bynum,  for  appellee. 

CLARK,  0.  J.  [1]  The  defendant  removed 
a  telephone  from  the  plaintLfTs  house,  but 
tor  its  own  convenience  left  the  wires  leading 
nto  plaintiff's  porch  still  connected  with  its 
general  system  of  wires,  and  with  the  loose 
ends  twisted  together  and  hanging  down  six 
or  eight  inches  from  the  plate  of  the  porch. 
At  the  same  time  the  defendant  removed  the 
lightning  arrester,  and  severed  the  ground 


connection  of  the  said  wires.  There  was 
evidence  that  the  wires  left  in  this  condition 
were  dangerous  on  account  of  the  means  thus 
afforded  of  their  conducting  lightning  which 
might  strike  any  part  of  the  defendant's  gen- 
eral system  of  wires  into  the  house,  and  that 
the  plaintiff  was  unaware  *of  this  danger, 
but  relied  upon  the  defendant  to  leave  the 
wires  in  a  safe  condition.  One  afternoon  in 
June,  1909,  the  plaintiff  was  sitting  on  his 
porch  under  said  wires,  when  a  storm  ac- 
companied by  thunder  and  lightning  came 
up.  The  plaintiff  arose  to  go  into  his  house, 
and,  as  he  stood  up,  the  ends  of  said  wires 
being  about  18  inches  from  and  to  the  left 
of  his  head,  there  came  a  violent  clap  of 
thunder,  and  a  ball  or  bolt  of  lightning 
struck  him  on  the  left  and  back  of  his  head, 
which  the  plaintiff  claims  came  from  the 
ends  of  said  wires,  rendering  him  uncon- 
scious and  seriously  injuring  him.  The  Jury 
found  that  said  injuries  were  caused  in  this 
mode  and  by  the  negligence  of  the  defend- 
ant. 

The  defendant's  chief  contention  is  that 
the  court  erred  in  not  granting  its  motion 
to  nonsuit  the  plaintiff;  but  we  thin^  not. 
The  matter  was  one  peculiarly  one  of  fact, 
and  was  for  the  jury  to  determine.  It  Is 
true  no  one  saw  the  discharge  of  the  light- 
ning leap  from  the  wires  and  strike  the 
plaintiff  on  the  left  and  back  of  his  head. 
But  the  evidence  Justihed  the  Jury  in  find- 
ing such  to  be  the  fact.  When  one  fires  a 
pistol  at  another,  no  one  sees  the  ball  strike 
the  body,  but  the  pointing  the  pistol  within 
proper  distance,  its  discharge,  and  the  wound 
are  evidence  from  which  the  Juty  can  infer 
the  cause  of  the  wound. 

[2]  In  dealing  with  this  dangerous  agency 
of  electricity,  if  the  defendant  left  its  wires 
for  its  own  convenience  hanging  in  the  plain- 
tiff's porch,  it  was  negligence  for  which  it 
was  liable  if  the  injury  of  the  plaintiff  was 
caused  as  the  Jury  finds  by  lightning  striking 
on  its  wires  and  being  discharged  against  the 
plaintiff  thereby.  Especially  is  this  so  when 
the  defendant  was  guilty  of  the  further  neg- 
ligence of  taking  off  the  lightning  arrester 
and  severing  the  ground  connections. 

In  a  case  almost  identical  in  the  facts  with 
the  present— Telephone  Co.  v.  McTyer,  137 
Ala.  601,  34  South.  1020,  97  Am.  St  Rep.  62— 
the  court  said:  The  only  Justification  for  the 
wires  being  carried  into  a  building  and  main- 
tained there  is  the  telephone  service  thus 
supplied  by  means  of  them.  If  they  are  put 
there  not  for  that  purpose,  but  for  the  mere 
convenience  of  the  telephone  company,  and 
allowed  to  be  in  such  condition  as  that  per- 
sons and  property  in  the  building  are  liable 
to  be  injured  by  lightning  gathered  and 
brought  into  the  building  by  them  and  there 
discharged,  their  mere  presence  is  a  wrong. 
So,  when  they  were  originally  carried  into 


•For  other  cases  see  eame  topic  and  Mction  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Sariee  ft  Rop'r  IndexM 
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the  building^  and  equipped  and  maintained 
to  supply  the  Bervlce  to  the  owner,  but  at 
his  Instance  the  service  has  been  discontin- 
ued and  the  instruments  removed,  and  the 
company,  Instead  of  then  removing  the  wires, 
merely  cuts  them  loose  from  the  Instrument, 
twists  their  ends  together,  and  leaves  them 
thus  dangling  in  the  building,  so  that  at- 
mospheric electricity  striking  them  anywhere 
along  their  course  on  the  outside  will  be  In- 
ducted ijito  the  building,  and  there  discharg- 
ed to  the  peril  of  persons  and  property,  this 
is  an  unpalliated  wrong  on  the  part  of  the 
company.  It  Is  the  creation  and  maintenance 
of  a  dangerous  situation  without  that  war- 
ranting occasion  for  it  which  may  exist  when 
the  wires  are  in  use,  without  any  occasion 
wliatever,  in  fact;  and  the  company  Is  lia- 
ble In  damages  for  whatever  injuries  may 
result  to  persons  and  property  on  the  prem- 
ises." And,  further,  the  court  said:  "In 
view  of  the  known  capacity  of  these  wires 
to  collect  and  carry  dangerous  currents  of 
atmospheric  electricity  into  the  store  and 
there  discharge  them,  to  the  deadly  peril  of 
persons  in  there  at  the  time,  and  in  view  of 
the  total  absence  of  any  occasion  for  the 
wires  to  be  left  there  at  all,  there  can  in  our 
opinion  be  no  doubt  that  the  company  owed 
a  plain  duty,  not  only  to  Thomas,  but  also  to 
his  customers,  to  remove  the  wires,  and 
thereby  to  obviate  this  peril  to  him  and  to 
them.  Nor  was  there  any  excuse  for  its  fail- 
ure to  perform  this  duty.  Its  remission  of  it 
was  a  positive  wrong,  committed  by  defend- 
ant's servant  who  removed  the  telephone  and 
twisted  up  and  left  the  wires.  Xo  man  of 
ordinary  care  and  prudence  would  have  so 
acted.  There  is  not  room  for  two  reasonable 
conclusions  as  to  the  character  of  the  act  in 
respect  of  negligence  vel  non.  It  was  negli- 
gence per  se,  and  to  be  so  declared  as  matter 
of  law." 

[3]  The  defendant  also  excepts  because  the 
Judge  charged  the  Jury:  *'Then,  as  I  said, 
there  are  some  well-known  facts  that  may  be 
considered  in  the  same  way  as  if  they  had 
been  testified  to.  It  is  a  well-known  fact, 
for  instance,  that  lightning  in  times  of  storms 
is  frequently  discharged  from  the  clouds  and 
passes  to  the  earth,  and  that  metal  wires  in 
the  air  are  good  conductors  of  electricity, 
much  better  than  the  air,  and  that  electricity 
discharging  from  the  clouds  near  such  wires 
Is  liable  and  apt  to  pass  on  them  and  along 
them  to  the  earth,  and  that  if  a  human  body, 
which  is  also  a  good  conductor,  is  in  contact 
with  a  wire  charged  with  electricity,  It  will 
pass  through  it  to  the  ground;  or  If  near  it, 
if  the  charge  is  strong  enough,  it  Is  likely 
to  seek  It  and  pass  to  the  ground,  the  human 
body  being  a  better  conductor  than  air. 
Therefore  it  is  the  duty  of  one  engaged  in  a 
business  which  requires  the  dealing  with 
metal  wires  to  use  every  reasonable  precau- 
tion to  protect  any  one  likely  to  come  in  con- 


tact with  or  near  to  the  same ;  and  so  when 
the  defendant  was  ordered  to  remove  this 
telephone,  and  when  it  did  remove  it  from 
the  house  of  the  plaintiff,  it  was  Its  duty  to 
remove  the  same  and  leave  it  in  a  reasonably 
safe  condition,  if  it  left  any  part  of  the 
wire  attached  to  the  house.  So  an  important 
inquiry  is  whether  the  wire  was  left  In  a 
reasonably  safe  condition,  or  did  the  defend- 
ant leave  it  in  a"  dangerous  condition.'* 

This  was  not  an  expression  of  opinion, 
but  the  statement  of  facts  generally  known. 
What  is  a  matter  of  common  knowledge  to 
every  one  else  should  certainly  be  matter 
within  the  knowledge  of  a  court,  and  of 
which  it  can  take  Judicial  notice. 

No  error. 


(Ifi6  N.  C.  451) 

KIMB  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  1, 

1911.) 

1.  Carriers  (§  218*)  —  Carriage  of  I/Ive 
Stock— Injuries— Notice  of  Claim. 

A  provision  in  a  bill  of  lading  covering  a 
shipment  of  live  stock,  making  notice  of  in- 
jury within  five  days  from  the  time  of  the 
removal  of  the  live  stock  a  condition  precedent 
to  recovery,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  938 ;    Dec.  Dig.  S  2l8.»] 

2.  Carriers  (§  218*)— Live  Stock— Notice  of 
Injury— Failure  to  Give— Effect. 

Where  the  agent  of  a  carrier  of  live  stock 
had.  at  the  time  they  were  unloaded,  notice  of 
injuries  received  by  them  in  transit,  the  ship- 
per's failure  to  pve  the  notice  required  by  the 
bill  of  ladin^^  will  not  prevent  recovery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  218.*] 

3.  Carriers  (§  230*)  —  Carriage  of  Live 
Stock  — Instructions  — Evidence  in  Sup- 
port. 

In  an  action  against  a  carrier  for  injury 
to  live  stock,  the  shipper  testified  that  when 
the  stock  was  unloaded  the  agent  of  the  com- 
pany was  near  the  gangway,  and  that  the 
stock,  which  consisted  of  horses  and  mules,  had 
to  be  supported  and  steadied,  so  as  to  keep 
them  from  falling  dow^n  the  gangway.  Heldf 
that  an  instruction  that  if  the  evidence  of 
plaintiff  was  believed,  the  jury  should  find  that 
no  notice  was  given  to  the  carrier  of  the  in- 
juries was  erroneous,  being  contrary  to  the  tes- 
timony in  question. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  230.*] 

Appeal  from  Superior  Court,  Alamance 
County;    Daniels,  Judge. 

Action  by  H.  G.  Kime  against  the  South- 
em  Railway  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

This  is  an  action  to  recover  damages  for 
injury  to  stock  transported  by  tlie  defendant 
railroad. 

The  plaintiff  offered  evidence  tending  to 
prove  that  21  horses  and  3  mules  were  received 
by  the  defendant  from  a  connecting  common 
carrier,  and  that  they  were  carried  In  an  old 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  St  Am.  Dig.  Key  No.  Series  ft  Kep'r  Indexes 
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stock  car,  which  had  been  worked  over;  that 
the  ventilating  windows  and  doors  were 
closed  up  tightly  with  slats,  and  the  car 
rendered  almost  air  tight,  being  without 
ventilation,  and  unsuitable  and  unfit  for  the 
transportation  of  live  stock;  and  that  they 
were  injured  thereby  while  ifl.  possession  of 
the  defendant 

The  bill  of  lading  covering  the  shipment 
was  Introduced  In  evidence,  and,  among  other 
things,  it  contained  the  following  stipula- 
tions: 

''(1)  No  claim  for  damages,  which  may 
accrue  to  the  said  shipper  under  this  con- 
tract, shall  be  allowed  or  paid  by  the  said 
carrier  or  sued  for  in  any  court  by  the  said 
shipper,  unless  a  claim  for  such  loss  or  dam- 
age shall  be  tuade  in  writing,  verified  by  the 
affidavit  of  the  said  shipper  or  his  agent, 
and  delivered  to  an  authorized  officer  or 
agent  of  the  said  carrier  within  five  days 
from  the  time  said  stock  is  removed  from 
said  car  or  cars,  and  that  if  any  loss  or  dam- 
age occurs  upon  the  line  of  a  connecting 
carrier,  then  such  carrier  shall  not  be  liable 
unless  a  claim  is  made  in  like  manner  and 
delivered  in  like  time,  to  some  proper  officer 
or  agent  of  the  carrier  on  whose  line  the 
loss  or  injury  occurs. 

"(2)  The  said  shipper  or  the  consignee  is 
to  pay  the  freight  charges  thereon  to  the 
said  carrier  at  the  rate  of  $45.00  per  C-^L, 
which  the  lower  published  tariff  rate,  based 
upon  the  express  condition  that  the  carrier 
assumes  liability  on  the  said  live  stock  to 
the  extent  only  of  the  following  agreed  val- 
uation, upon  which  Tal nation  is  based  the 
rate  charged  for  the  transportation  of  the 
said  animals,  and  beyond  which  valuation 
neither  the  said  carrier,  nor  any  connecting 
carrier,  shall  be  liable  In  any  event,  whether 
the  loss  or  damage  occur  through  the  negli- 
gence of  the  said  carrier  or  connecting  car- 
riers, or  their  employes  or  otherwise:  If  hors- 
es or  mules — not  exceeding  $100.00  each." 

It  was  admitted  that  the  plaintiff  did  not 
give  to  the  defendant  written  noQce  of  his 
claim  for  damages,  but  he  contended  that 
this  was  unnecessary,  as  the  agent  of  the 
defendant  was  present  when  the  horses  and 
mules  were  unloaded,  and  saw  them,  and 
knew  of  the  injury  to  them. 

The  following  verdict  was  returned  by  the 
jury: 

"(1)  Was  plaintiCTs  stock'  injured  by  the 
negligence  of  the  defendant  company,  as 
alleged  in  the  complaint?     Answer:    Yes. 

"(2)  If  so,  what  amount  of  damage  has 
the  plaintiff  sustained  on  account  of  said 
negligence  and  injury?    Answer:  Yes;   $475. 

**(3)  Did  the  plaintiff  comply  with  the  con- 
tract of  shipment  as  to  the  giving  of  notice 
to  defendant  as  to  hiB  claim  for  damages? 
Answer:  No." 

Judgment  was  entered  upon  the  verdict  in 
favor  of  the  defendant,  and  the  plaintiff  ex- 
cepted and  appealed. 

W.  H.  Carroll,  for  appellant  Parker  & 
Parker,  for  appellee. 


ALIiBN,  J.  The  ruling  of  the  learned 
judge  before  whom  this  case  was  tried,  grant- 
ing the  motion  of  the  defendant  for  judgment 
upon  the  verdict,  is  based  upon  the  answer 
to  the  third  issue;  he  being  of  opinion  that 
the  failure  of  the  plaintiff  to  give  notice  to 
defendant  of  the  Injury  to  the  stock-  is  fataJ 
to  his  right  of  action. 

[1,  2]  He  correctly  held,  in  accordance  with 
our  authorities,  that  the  provision  in  the 
bill  of  lading,  requiring  notice,  was  valid, 
and  that  the  failure  to  give  written  notice 
would  not  prevent  a  recovery  by  the  plaintiff, 
if  the  agent  of  the  defendant  knew  of  the 
injury  to  the  horses  and  mules  at  the  time 
they  were  being  unloaded.  Selby  v.  Railroad, 
113  N.  C.  5S8,  18  S.  E.  88,  37  Am.  St  Rep.  635; 
Jones  V.  Railroad,  148  N.  C.  586,  62  S.  E.  701; 
Austin  V.  Railroad,  151  N.  C.  137,  65  S.  E. 
757;  Kime  v.  Railroad,  153  N.  C.  400,  69  S. 
E.  264. 

[3]  He  was,  however,  further  of  opinion, 
and  so  charged  the  jury,  that  there  was  no 
evidence  "that  the  agent  of  the  defendant 
saw  or  knew  that  it  [the  stock]  was  Injured,'* 
and  directed  the  jury  to  answer  the  third 
issue,  ''No,"  if  the  evidence  of  the  witness  for 
the  plaintiff  was  believed,  and  in  this*  we 
think  there  was  error.  The  plaintiff  was  a 
witness  in  his  own  behalf,  and  testified  that 
he  was  present  when  the  stock  was  unloaded 
at  Burlington,  and  that  Mr.  Ray,  the  depot 
agent,  was  also  present;  that  the  horses  and 
mules  were  in  a  suffocated  condition,  and 
that  the  perspiration  was  on  them,  like  they 
had  come  out  of  a  river ;  that  they  were  out 
of  breath  and  very  weak,  and  that  the  boys, 
who  were  helping  to  unload,  had  to  take 
them  by  the  tails  and  hips  and  steady  them; 
that  they  did  not  lead  them  as  was  usually 
done,  but  had  to  steady  them  and  lead  them 
down  the  gangway  to  keep  them  from  fall- 
ing; that  Mr.  Ray,  the  agent  was  standing 
on  the  platform  when  they  were  moved  away. 
He  was  then  asked  the  following  questions: 
"Q.  Was  he  in  a  condition  to  see  the  horses? 
A.  Yes,  sir;  good  as  I  could.  Q.  How  close 
were  the  horses  to  Mr.  Ray?  A.  They  had  to 
come  right  by  the  side  of  him.  Q.  How 
many  feet?  A.  Something  like  six  or  eight 
feet  Q.  That  was  when  they  came  out? 
A.  Yes,  sir."  If  this  evidence  is  believed,  the 
condition  of  the  stock  was  such  that  it  would 
necessarily  attract  attention,  and  the  agent 
was  so  situated  that  he  could  scarcely  fail 
to  observe  them.  In  our  opinion,  this  is 
some  evidence  that  he  saw  the  horses  and 
mules,  and  knew  they  were  injured. 

The  question  is  also  raised  on  the  record 
as  to  the  effect  of  the  valuation  clause  in 
the  bill  of  lading,  but  as  this  is  considered 
in  another  case  at  this  term,  and  the  facts 
bearing  on  this  controversy  may  be  more 
fully  developed  on  another  trial,  we  refrain 
from  discussing  it. 

For  the  error  pointed  out,  a  new  trial  is 
ordered. 

New  triaL 
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SINCLAIR  T.  TBAIi  et  al. 

(Supreme  Court  of   North  Carolina.     Not.   1, 

1911.) 

Adverse  Possession   (f   65*)— Bouwdabie»— 
Division  Iainb— Acquiescen<7B. 

Decedent  by  will  probated  July  2,  1889,  de- 
vised 100  acres  of  land  to  J.,  to  be  laid  off, 
commencing  at  a  specified  comer.  Plaintiff, 
who  was  executor  and  to  whom  the  adjoining 
land  was  devised,  was  not  present,  and  did  not 
participate  in  a  survey  of  J.*8  land,  which  was 
made  by  the  county  surveyor.  J.  took  posses- 
sion of  the  land  laid  off  to  her,  which,  in  fact, 
by  mistake  in  the  survey  contained  108  acres, 
and  she  and  those  under  whom  she  claimed 
and  plaintiff  thereafter  continued  in  possession, 
occupying  and  cultivating  the  land  up  to  the  di- 
vision line  as  then  ascertained  until  another  sur- 
vey was  made  in  1007,  when  the  mistake  was 
discovered.  Eeldy  that  it  was  plaintifiTs  duty 
to  ascertain  whether  the  original  survey  was 
correct  within  a  reasonable  time  after  ft  was 
madCf  and,  having  failed  to  do  so,  J.'s  succes- 
sors in  title  were  entitled  to  the  excess  under 
the  7,  10,  and  20  year  statutes  of  limitations, 
though  plaintiff  sued  to  cut  off  the  excess  with- 
in three  years  after  actually  discovering  the 
mistake. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |§  865-370;  Dec.  Dig.  § 
65.  ♦] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty;  Justice,  Judge. 

Action  by  A  D.  Sinclair  against  B.  P.  Teal 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Fred  J.  Coxe,  for  appellant  Robinson  & 
Caudle,  for  appellees. 


CLARK,  C.  J.  Llewellyn  Sinclair  by  his 
will  probated  July  2,  1880,  devised  to  his 
daughter,  Mary  Jarman,  100  acres  of  land, 
''commencing  in  the  old  line  at  a  corner  of  a 
25  acres,  my  corner  and  Lewis  Rickett's  land, 
where  it  Joins  my  old  land  and  runs  near 
North,  so  as  to  make  100  acres  West  of  said 
line."  The  100  acres  were  surveyed  off  for 
iier  soon  after  the  probate  of  the  will,  said 
survey  being  made  by  the  county  surveyor  at 
the  instance  of  Mary  Jarman,  without  the 
plaintiff,  the  executor  of  the  will,  A.  D.  Sin- 
clair, being  present.  The  said  executor,  who 
was  devisee  of  the  land  adjoining,  found  out 
soon  thereafter  that  said  survey  had  been 
made,  and  be  and  the  said  Mary  Jarman 
each  treated  said  survey  as  containing  only 
100  acres  as  devised  in  the  will,  and  from 
said  date  said  Mary  Jarman  and  those  claim- 
ing under  her  and  the  said  A.  D.  Sinclair 
were  each  in  possession  of  their  respective 
land  on  each  side  of  said  line  under  said 
surrey,  under  known  and  visible  lines  and 
boundaries,  each  cultivating  up  to  said  line. 
On  March  2,  1893,  Mary  Jarman  and  hus- 
band mortgaged  the  land  to  one  Covington, 
describing  the  same  by  metes  and  bounds  as 
bad  been  fully  set  out  in  the  survey  made 
by  the  county  surveyor.    The  land  was  sold 


under  the  mortgage,  and  the  purchaser  re- 
ceived the  deed  containing  said  description 
bearing  date  October  11,  1894.  The  purchas- 
er went  into  possession  under  said  deed  un- 
der known  and  visible  lines  and  boundaries, 
and  remained  in  possession  of  the  same  till 
November  18,  1905,  when  he  for  value  con- 
veyed the  same  to  the  defendant  E.  P.  Teal, 
describing  the  said  metes  and  bounds,  who 
has  remained  in  possession  under  known  and 
visible  lines  and  boundaries  up  to  this  date. 
Another  survey  was  made  in  the  latter  part 
of  the  year  1907,  when  it  was  discovered 
that  the  tract  contained  108  acres,  and  this 
action  was  commenced  October  27,  1909,  be- 
ing less  than  three  years  prior  to  the  be- 
ginning of  this  action,  to  cut  off  and  recover 
eight  acres. 

The  defendant  pleads  the  20-year  statute, 
the  10-year  statute,  the  7-year  statute,  and 
the  S-year  statute.  It  would  seem  that  he 
was  protected  by  each  one  of  them,  but  the 
plaintiff  claims  that  under  Rev.  1905,  §  395 
(6),  he  could  maintain  his  action  on  the 
ground  of  mistake,  it  having  been  brought 
within  three  years  after  the  actual  discovery 
of  the  mistake  in  the  acreage.  If  this  had 
been  true  as  between  the  plaintiff  and  Mary 
Jarman,  it  would  not  have  deprived  the  de- 
fendant of  the  protection  of  the  other  stat- 
utes of  limitations  that  are  pleaded.  But. 
even  between  the  original  parties  the  three- 
year  statute  runs  from  the  time  the  'fraud  or 
mistake  was  discovered^  "or  should  have 
been  discovered  in  the  exercise  of  ordinary 
care."  Peacock  v.  Barnes,  142  N.  C.  219,  55 
S.  E.  99,  and  cases  there  cited.  It  was  the 
duty  of  the  plaintiff  as  executor  to  lay  off 
said  land  to  Mary  Jarman,  the  devisee.  He 
did  not  do  so,  but  permitted  her  to  have  it 
surveyed  and  enter  into  possession.  It  was 
therefore  his  duty  to  ascertain  if  the  quan- 
tity was  correct.  Indeed,  he  could  have  as- 
certained that  fact  by  the  simple  process  of 
taking  the  metes  and  boUnds  as  reported  by 
the  county  surveyor,  and  making  a  calcula- 
tion therefrom.  He  says  those  metes  and 
bounds  were  repeated  in  the  description  of 
the  property,  in  the  mortgage,  and  in  the  suc- 
cessive conveyances  down  to  the  defendant. 
He  recognized  the  line  between  himself  and 
his  ^ister  and  her  successors  in  title  and  in 
possession  by  cultivating  up  to  that  line,  and 
permitting  them  to  do  so  for  more  than  20 
years.  In  Peacock  v.  Barnes,  supra,  the 
court  quotes  with  approval  Pomeroy,  Eq.  Jur. 
(3d  Ed.)  S  917,  note  2 :  "This  can  only  mean 
that  the  plaintifiTs  ignorance  Is  not  negli- 
4fent;  that  he  remains  Ignorant  without  any 
fault  of  his  own ;  that  he  had  not  discovered 
the  fraud  or  mistake,  and  could  not  by  any 
reasonable  diligence  have  discovered  it." 

Upon  the  agreed  statement  of  facts  as 
above,  the  court  properly  held  that  the  plain- 
tiff was  not  entitled  to  recover. 

Affirmed. 


•For  other  cases  see  same  topic  a&d  sectipii  NUMBBR  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep*r  Indexes 


488 


72  SOUTHEASTERN  REPOBTBE 


<N.a 


:i56  N.  C.  419) 

cuRRiB  &  McQueen  t.  seaboard  air 

LINE  RY. 

(Sapreme  Court  of  North  Carolina.     Not.  1, 

1911.) 

1.  Railroads  (§  480*)— Fibi»— Presumptions 
AND  Burden  of  Proof. 

Where  property  is  destroyed  by  fire  start- 
ed by  a  railroad  engine,  after  plaintiff  has  in- 
troduced evidence  from  which  presumption  of 
negligence  arises,  the  burden  of  satisfying  the 
jury  that  the  engine  was  properly  equipped, 
that  competent  men  were  in  charge  of  it,  and 
that  it  was  prudently  operated,  is  upon  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §|  1709-1716;    Dec.  Dig.  §  480.*] 

2.  Railroads  (§  484*)— Fires— Question  fob 
JuRT— Presumption  of  Negligence— Re- 
buttal. 

Where  the  presumption  of  negligence  aris- 
ing from  the  fact  that  a  fire  was  started  by  a 
railroad  is  one  of  fact,  and  defendant  gives 
evidence  in  rebuttal  which  if  believed  would  es- 
tablish the  fact  that  the  engine  was  properly 
equipped,  and  was  in  charge  of  competent  em- 
ployes, and  was  prudently  operated,  this  evi- 
dence is  not  uncontradicted,  and  it  is  for  the 
the  jury  to  pass  upon  its  weight. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1740-1746;   Dec.  Dig.  §  484.»] 

3.  Railroads  (§  484*)— Fires— Actions— Suf- 
nciENCY  OF  Evidence— Defects  in  and 
Management  of  Engines. 

In  an  action  for  damages  for  property  de- 
stroyed by  fire,  where  there  is  evidence  to  sup- 
port a  finding  for  plaintiff  as  to  the  origin  of 
the  fire,  a  nonsuit  is  properly  refused. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1740-1746 ;    Dec.  Dig.  §  484.*! 

4.  Railroads  (§  482*)— Fibes— Action— Suf- 
ficiency OF  Evidence. 

Evidence,  in  an  action  against  a  railroad 
for  damages  to  property  from  a  fire  alleged  to 
have  been  caused  by  defendant's  engines,  held 
sufficient  to  sustain  a  verdict  for  plaintiff. 

[Eii.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §i  1730-1736;    De?.  Dig.  §  482.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;  O.  H.  Allen,  Judge. 

Action  by  Currle  &  McQueen  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  appeals.     No  error. 

This  is  an  action  to  recover  damages  for 
the  destruction  by  fire  of  the  lumber  plant 
of  the  plaintiff,  on  Sunday,  the  29th  day  of 
May,  1910.  At  the  conclusion  of  the  evi- 
dence, the  defendant  moved  for  Judgment  of 
nonsuit,  which  was  denied,  and  the  defend- 
ant excepted. 

The  defendant  requested  the  court  to  give 
the  following  instructions,  which  "were  re- 
fused, and  the  defendant  excepted: 

"That,  although  from  the  evidence  intro- 
duced by  the  plaintiff,  which  raises  the  pre- 
sumption of  negligence,  that  the  defendant- 
did  set  fire  to  the  property  of  the  plaintiffs, 
yet  the  court  charges  you  that,  upon  all  the 
evidence  introduced,  you  would  not  be  war- 
ranted In  charging  the  defendant  with  ac- 
tionable negligence;  and  this  is  so,  because 
the  plaintiffs  have  done  nothing  more  than 
to  introduce  evidence  tending  to  show  pre- 


sumptive negligence,  which  Is  rebuttable, 
and,  the  defendant  having  introduced  un- 
contradicted evidence  to  rebut  that  presump- 
tion, the  plaintiffs  cannot  recover,  because 
they  have  failed  to  go  further  and  show, 
by  additional  evidence,  that  there  was  actual 
negligence,  as  alleged  in  the  complaint 

"If  the  Jury  believed  the  uncontradicted 
evidence  of  the  defendant's  witnesses,  the  en- 
gine from  which  the  damage  1b  alleged  to 
have  come  was  in  good  condition  and  had  a 
proper  spark  arrester  and  other  appliances 
to  prevent  the  escape  of  fire,  and  was  skill- 
fully operated  and  managed  by  a  competent 
engineer,  and  the  Jury  should  answer  the 
second  issue,  *Yes.' " 

The  defendant  also  excepted  for  that  his 
honor  charged  the  Jury  on  the  second  Issue 
as  follows:  "Upon  this  issue,  the  burd^i 
of  proof  is  upon  defendant  to  show  by  the 
greater  weight  of  the  evidence  that,  at  the 
time  of  the  escape  of  sparks,  it  had  a  prop- 
er spark  arrester  and  other  appliances  to  pre- 
vent the  escape  of  sparks,  such  as  are  ap- 
proved and  in  general  use  at  the  time,  and 
that  the  engine  and  appliances  were  in  good 
condition  and  operated  in  a  careful  way  by 
a  skillful  and  competent  engineer." 

The  following  verdict  was  returned  by  the 
Jury: 

(1)  Was  the  property  of  the  plaintiffs,  re- 
ferred to  in  the  complaint,  set  on  fire  and 
burned  by  sparks  from  the  defendant's  en- 
gine at  the  time  alleged  in  the  complaintt 
Answer:     Yes. 

(2)  If  so,  did  said  engines  of  the  defend- 
ant, at  the  time  of  the  escape  of  said  sparka, 
have  a  proper  spark  arrester  and  other  ap- 
pliances to  prevent  the  escape  of  sparks,  ap- 
proved and  in  general  use  at  said  time,  and 
were  said  engines  and  appliances  in  good 
condition  and  operated  in  a  careful  way  by 
skillful  and  competent  engineers?  Answer: 
No. 

(3)  Were  the  plaintiffs  guilty  of  contribu- 
tory negligence,  as  alleged  in  the  answer? 
Answer:     No. 

(4)  What  damage,  if  any,  are  the  plaintiffs 
entitled  to  recover  of  the  defendant?  An- 
swer:   $10,000. 

There  was  Judgment  in  favor  of  the  plain- 
tiff, and  the  defendant  excepted* and  ap- 
pealed. 

W.  H.  Neal,  for  appellant  D.  B3.  Mclver 
and  G.  W.  McNeil,  for  appellee* 

ALLEN,  J.  Three  questions  are  presented 
by  this  appeal: 

(1)  That  there  was  error  in  imposing  the 
burden  of  proof  on  the  defendant  on  the 
second  issue. 

(2)  That,  if  the  burden  of  proof  was  on 
the  defendant.  It  was  by  reason  of  the  pre- 
sumption, arising  from  proof  that  the  de- 
fendant destroyed  the  property  of  the  plain- 
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tiffs  by  fire,  and  that  this  was  a  presump- 
tion of  law  and  not  of  fact,  and,  when  evi- 
dence was  offered  rebutting  the  presumption, 
it  was  error  to  leave  the  question  to  the  Jury, 
in  the  absence  of  other  evidence  of  negli- 
gence, and  it  ought  to  have  been  decided  as 
matter  of  law  by  the  court. 

(3)  That  it  was  error  to  refuse  to  nonsuit 
the  plaintiff  on  all  the  evidence. 

1.  The  learned  counsel  for  the  defendant 
urges  with  much  force  on  the  consideration 
of  the  court  several  cases  in  our  own  re- 
ports, holding  that  the  burden  of  proof  is  on 
the  plaintiff  as  to  negligence,  and  that,  while 
the  duty  of  proceeding  with  the'  evidence 
may  shift  from  one  party  to  the  other,  the 
burden  of  the  issue  does  not  shift,  and  he 
Insists,  on  the  authority  of  these  cases,  that 
there  was  error  in  holding  that  the  burden 
on  the  second  issue  was  on  the  defendant. 

An  examination  of  these  decisions  will 
show  that  in  all  of  them  one  issue  was  sub- 
mitted to  the  Jury  to  determine  the  liability 
of  the  defendant,  and  that  this  issue  em- 
braced two  facts:  The  origin  of  the  fire,  and 
the  negligence  of  the  defendant 

In  the  case  before  us  these  facts  were  to 
be  settled  by  separate  issues,  and  in  this 
is  to  be  found  the  distinction  between  the 
cases  relied  on  and  the  one  under  considera- 
tion. 

[1]  The  first  issue  establishes  the  fact  that 
the  defendant  destroyed  the  property  of  the 
plaintiff  by  fire,  and  from  this  fact  alone  the 
presumption  arises  that  the  defendant  was 
•negligent.  Ellis  v.  R.  R.,  24  N.  C.  138 ;  Law- 
ton  V.  Giles,  90  N.  C.  380;  Manf.  Co.  v.  R. 
R.,  122  N.  C.  881,  29  S.  B.  575 ;  Hosiery  Mills 
V.  R.  R.,  131  N.  C.  238,  42  S.  B.  602;  Lum- 
ber Co.  V.  R,  R.,  143  N.  C.  324,  55  S.  B.  781 ; 
Deppe  V.  R.  R.,  152  N.  C,  82,  67  S.  B.  262 ; 
Kornegay  v.  Atlantic  Coast  Line  R.  Co.,  154 
N.  C.  392,  70  S.  B.  731.  These  authorities 
place  the  burden  on  the  defendant  to  rebut 
the  presumption  of  negligence,  arising  from 
proof  connecting  the  defendant  with  the  ori- 
gin of  the  fire,  by  evidence  which  will  satis- 
fy the  Jury  that  the  engine  was  properly 
equipped,  that  competent  men  were  in  charge 
of  It,  and  that  it  was  prudently  oi>erated; 
and  necessarily  the  burden  of  the  issue  em- 
bracing these  facts  alone  is  on  the  defend- 
ant 

2.  The  prayers  for  instruction  tendered 
by  the  defendant  require  a  consideration  of 
the  nature  of  the  presumption  in  cases  like 
this,  because,  if  this  presumption  is  evi- 
dence in  behalf  of  the  plaintiff,  the  evidence 
of  the  defendant  is  not  uncontradicted,  as 
the  instruction  required  the  Judge  to  charge. 

It  may  be  well  to  analyze  the  instructions 
before  discussing  them.  They  require  the 
Judge  to  decide  that  the  evidence  of  the  de- 
fendant is  uncontradicted,  and  that.  If  be- 
lieved by  the  Jury,  it  is  sufiici'ent  to  estab- 
lish the  fact  that  the  engine  was  properly 
equipped  and  was  prudently  operated  by 
competent  employes. 


In  many  Jurisdictions  it  is  held  that  the 
presumption  of  negligence  arising  from  proof 
that  the  defendant  set  out  the  fire  is  one  of 
law,  and  generally,  where  this  conclusion  is 
reached,  the  courts  approve  the  view  con- 
tended for  by  the  defendant  that  it  Is  the 
duty  of  the  court  to  pass  on  the  suflaciency  of 
the  rebutting  evidence,  as  matter  of  law. 

This  position  is  also  supported  by  the  case 
of  Williams  v.  R.  R.,  130  N.  C.  116,  40  S.  E. 
979,  in  which  it  was  held  to  be  error  to  re- 
fuse to  give  an  instruction  substantially  like, 
those  requested  by  the  defendant 

[2]  On  the  other  hand,  when  the  presump- 
tion is  treated  as  one  of  fact,  the  rule  usual- 
ly obtains  that  the  evidence  must  be  submit- 
ted to  the  Jury,  who  must  pass  on  its  sufH- 
ciency,  and  with  the  exception  of  Williams 
V.  R.  R.,  supra,  our  court  has  held  the  pre- 
sumption to  be  one  of  fact. 

In  Cox  V.  R.  R.,  149  N.  C.  118,  62  S.  E,  885, 
Justice  Walker,  speaking  for  the  court,  says : 
"The  presumption  Is  one  of  fact  and  not  law. 
Evidence  that  the  sparks  were  emitted  from 
the  engine  and  that  they  set  fire  to  the  tim- 
ber made  a  prima  facie  case  for  the  plain- 
tiff, but  only  to  the  extent  of  being  evidence 
sufficient  to  carry  the  case  to  the  Jui^y  and  to 
warrant  a  verdict  in  favor  of  the  plaintiff, 
if  the  Jury  should  find  the  ultimate  or  crucial 
fact  that  the  fire  was  caused  by  the  defend- 
ant's negligence." 

In  Deppe  v.  R.  R.,  152  N.  C.  82,  67  S.  E. 
264,  Justice  Manning,  after  stating  the  duty 
imposed  on  the  defendant,  says:  "If  the  de- 
fendant can  show  at  the  trial  that  it  'had 
used  all  those  precautions  for  confining 
sparks  or  cinders,'  which  are  approved  and 
in  general  use,  and  the  Jury  shall  so  find  the 
fact  the  trial  Judge  will  instruct  them  te  an- 
swer the  issue  of  negligence,  'No,'  provided 
the  precautions  were  used  by  a  competent 
and  skilled  engineer,  in  a  careful  way.  Rule 
1  in  Williams  v.  R.  R.,  140  N.  C.  623  [53  S. 
E.  448] ;  Knott  v.  R.  R..  142  N.  C.  238  [55  S. 
E.  150].'* 

Note  that  after  the  rebutting  evidence  is 
Introduced  by  the  defendant,  it  is  for  the  Ju- 
ry to  find  the  fact 

These  cases  and  others  to  the  same  effect 
are  cited  with  approval  in  Kornegay  v.  R.  R^ 
154  N.  C.  392,  70  S.  E.  732,  where  the  princi- 
ple is  stated  as  follows :  "When  It  is  shown 
that  the  fire  originated  from  sparks  which 
came  from  the  defendant's  engine,  the  plain- 
tiff made  out  a  prima  facie  case,  entitling 
him  to  have  the  Issue  as  to  negligence  sub- 
mitted to  the  Jury,  and  they  were  Justified 
In  finding  negligence  unless  they  were  sat- 
isfied, upon  all  the  evidence  in  the  case,  that 
In  fact  there  was  no  negligence,  but  that  the 
defendant's  engine  was  equipped  with  a  prop- 
er spark  arrester  and  had  been  operated  In 
a  careful  or  prudent  manner.  Williams  v. 
R.  R.,  140  N.  C.  623  [53  S.  E.  448];  Cox  v.  R. 
R..  149  N.  C.  117  [62  S.  E.  884]." 

The  reasons  for  the  rule,  and  its  Justice, 
are  nowhere  better  stated  than  by  Chief  Jus- 
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tlce  Smith,  In  Aycock  v.  R.  R.,  89  N.  C.  329 : 
"A  numerous  array  of  cases  are  cited  in  the 
note  in  support  of  each  side  of  the  question 
as  to  the  party  upon  whom  rests  the  burden 
of  proof  of  the  presence  or  absence  of  negli- 
gence, where  only  the  injury  is  shown,  in 
case  of  Are  from  emitted  sparks.  While  the 
author  favors  the  class  of  cases  which  impose 
the  burden  upon  the  plaintiff^  we  prefer  to 
abide  by  the  rule  so  long  understood  and 
acted  on  in  this  state,  not  alone  because  of 
its  intrinsic  merit,  but  because  It  Is  so  much 
easier  for  those  who  do  the  damage  to  show 
the  exculpating  circumstances,  if  such  exist, 
than  It  is  for  the  plaintiff  to  produce  proof  of 
positive  negligence.  The  servants  of  the  com- 
pany must  know  and  be  able  to  explain  the 
transaction,  while,  the  complaining  party  may 
not;  and  it  is  but  just  that  he  should  be  al- 
lowed to  say  to  the  company,  Tou  have  burn- 
ed my  property,  and.  If  you  are  not  in  de- 
fault, show  it  and  escape  responsibility/" 
The  note  referred  to  Is  one  to  R.  R.  v, 
Schultz,  2  Am.  &  Eng.  R.  R.  Cases,  271. 

The  presumption  is  one  of  fact  and  is  it- 
self evidence  of  negligence,  and  the  evidence 
of  the  defendant  in  rebuttal  of  the  presump- 
tion is  as  to  facts  upon  which  the  decision  of 
the  issue  depends,  and  there  would  seem  to 
be  no  reason  for  excepting  evidence  of  this 
character  from  the  statute  which  forbids  the 
Judge  from  expressing  an  opinion  on  the 
facts,  or  as  to  the  weight  of  the  evidence.  If 
it  should  be  held  that  the  defendant  was  en- 
titled to  the  instructions  prayed  for,  the  du- 
ty would  be  imposed  on  the  Judge  to  decide 
that  there  were  no  contradictions  in  the  evi- 
dence of  the  defendant,  that  the  witnesses 
were  worthy  of  belief,  and  that  the  evidence 
was  sufficient  and  satisfactory,  which  are 
matters  committed  by  the  law  to  the  Jury 
and  not  to  the  Judge. 

We  conclude,  therefore,  that,  assuming 
there  were  no  contradictions  In  the  evidence 
of  the  defendant,  and  that,  if  believed,  it  es- 
tablished the  facts  that  the  engine  was  prop- 
erly equipped  and  was  in  charge  of  competent 
employes,  and  was  prudently  operated,  this 
evidence  cannot  be  said  to  be  uncontradicted, 
and  It  was  for  the  Jury  to  pass  on  its  weight. 
The  evidence  was  contradicted  by  the  pre- 
sumption, which  was  some  evidence  of  negli- 
gence. 

We  do  not  think  Williams  v.  R.  R.,  supra, 
is  In  line  with  the  other  decisions  of  this 
court,  and  we  must  decline  to  follow  it 

[31  There  are,  however,  other  valid  rea- 
sons for  sustaining  the  ruling  of  his  honor. 
There  was  some  evidence  of  defects  in  the 
spark  arrester,  coming  from  the  witnesses  for 
the  defendant.  J.  R,  Bissett,  master  mechan- 
ic of  the  defendant,  testified  that  there  were 
patches'  on  the  wire  netting,  and  that  the  cov- 
ering of  the  manhole  liad  long  openings  In  It 
instead  of  square  ones.  He  also  said :  "The 
covering  of  the  manhole  was  In  general  use 
before  they  had  adopted  this  wire  netting, 
and  we  discarded  that — ^the  master  mrcluiu- 


Ics'  convention  did — because  the  sparks  would 
get  hung  in  there  and  make  a  solid  mass  of 
it,  and  the  engine  would  get  choked  and  the 
flame  would  come  out  the  furnace  door  when 
it  was  opened,  and  they  would  have  to  go  In 
there  and  knock  it,  so  they  stopped  this  same 
netting  to  cover  the  manhole  with.  The  r^- 
son  those  manholes  with  the  long  openings, 
instead  of  the  square,  were  used,  was  that 
the  S.  A.  L.  had  In  stock  a  quantity  of  them, 
and  we  used  them  on  the  manholes  to  fill  the 
bill,  because  there  is  enough  opening,  with 
what  is  in  there,  to  give  the  engine  draught 
enough  to  steam  with.*'  It  was  permissible 
to  argue  from  this  evidence  that  the  spark 
arrester  in  use  was  old  and  dilapidated,  and 
that  it  had  been  condemned  by  the  conven- 
tion of  the  master  mechanics.  It  is  also 
doubtful  if  any  evidence  was  Introduced  that 
the  engine  was  properly  opertited.  Two  en- 
gines of  the  defendant  passed  the  place  of 
the  fire  within  a  short  time  of  each  other; 
one  being  No.  746,  and  the  other  752. 

J.  M.  Stoker,  engineer,  was  the  only  wit- 
ness examined  as  to  the  operation  of  No.  746, 
and  he  says  nothing  as  to  how  the  engine 
was  being  managed,  except  that  he  was  run- 
ning about  30  miles  an  hour  when  he  passed 
the  place  of  the  fire,  and  the  only  evidence 
on  this  point  as  to  engine  No.  752  was  that 
of  N.  R.  Vaughan.  engineer,  who  said  he  was 
sitting  on  the  right-hand  side  of  the  engine, 
and  was  running  at  from  30  to  35  miles  an 
hour.  No  inquiry  was  made  of  either  as  to 
what  he  or  his  fireman  was  doing,  or  wheth- 
er or  no  sparks  escaped  from  the  engine  he 
was  in  charge  of,  as  it  passed  the  property 
of  the  plaintiff.  In  the  absence  of  such  evi- 
dence from  witnesses  who  knew  the  facts,  the 
Jury  might  well  infer  that  they  were  silent 
because  a  disclosure  would  be  hurtful. 

3.  If  we  are  correct  in  our  conclusion  that 
the  burden  was  on  the  defendant  on  the  sec- 
ond issue.  It  follows  that  there  was  no  error 
in  denying  the  motion  to  nonsuit,  if  there 
was  evidence  to  support  a  finding,  in  favor  of 
the  plaintiff,  on  the  first  issue  as  to  the  origin 
of  the  fire. 

[4]  in  our  opinion,  there  was  sufildent  ev- 
idence to  supiwrt  the  verdict  The  lumber 
plant,  which  was  burned,  was  situated  near 
the  right  of  way  of  the  defendant  Engine 
No.  746  passed  the  lumber  plant  about  3:10 
p.  m.,  and  engine  No.  752  about  3:30  p.  m. 
The  fire  occurred  on  Sunday,  and  several  wit- 
nesses, who  had  the  opportunity  to  see,  tes- 
tified that  they  saw  no  smoke  or  other  evi- 
dence of  fire  before  the  engines  passed,  and 
that  the  plant  was  burning  within  15  or  20 
minutes  after  the  passing  of  the  last  engine. 
The  engineer  on  engine  No.  752  testified  that 
he  did  not  notice  any  smoke  as  he  passed  the 
plant  and  one  of  the  plaintlfifs  testified  that 
he  was  at  the  plant  about  1  o'clock  p.  m.  on 
Sunday,  and  saw  no  evidence  of  fire,  and  that 
he  was  in  the  boiler  room  the  night  before 
at  11  o'clock,  and  there  were  then  only  a 
few  sparks  in  the  back  end  of  the  boiler  well. 
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Another  witness  for  the  plaintiffs,  Mrs.  Vick, 
testified  that  she  noticed  sparks,  cinders,  and 
heavy  smoke  coming  from  the  train.  If  this 
evidence  Is  true,  there  was  no  fire  about  the 
premises  before  the  engines  passed;  sparks 
escaped  from  the  engine,  and  within  15  min- 
utes thereafter  the  property  of  the  plaintiffs 
was  on  fire,  and  it  was  not  unreasonable  to 
conclude  from  these  fticts  that  the  property 
of  the  plaintiffs  was  set  on  fire  and  burned 
by  sparks  from  the  defendant's  engine. 

We  have  examined  all  of  the  exceptions 
appearing  in  the  record,  and  find  no  error. 

No  error. 

a56  N.  C.  489) 

DORSETT  V.  ATLANTIC  COAST  LINE 

R.   GO. 

(Supreme  Court  of  North  Carolina.     Nov.   1, 

1911.) 

1.  Cabbiebs  (I  381*)~PA6SBNaEB8— EXtbction 

—BVIDENCB. 

Where  plaintiff  was  ejected  because  he  had 
failed  to  exchange  his  mUeage  coupons  for  a 
ticket  and  refused  to  pay  his  fare  except  with 
the  mileage  coupons  on  the  train,  he  was  enti- 
tled to  testify  whether  he  consented  to  the 
agent's  giving  him  a  ticket  to  a  Junction  point 
instead  of  his  destination,  in  order  to  show  that 
plaintiff  had  not  voluntarily  withdrawn  his  ap- 
plication for  a  ticket  to  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  381.*] 

2.  Appeal  ano  Ebbob  (i  1047*)— Discbetion 
OF  Tbial  Coubt  on  Reception  of  Evi- 
dence. 

Allowing  plaintiff  to  be  examined  in  rebut- 
tal on  evidence  already  gone  over  in  his  original 
examination,  while  irregular,  is  not  reversible 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4132 ;   Dec.  Dig.  §  1047.*] 

3.  Cabbiebs  ({  356*)— Pabsenoebs— Tickets 
— MiUBAQE  Coupons. 

Where  a  mileage  book  contract  required 
the  holder  to  exchange  mileage  coupons  for  a 
ticket  before  boarding  the  train,  and  plaintiff 
so  presented  his  book  and  demanded  a  ticket 
within  a  reasonable  time^  but  the  carrier's 
agent  refused  to  issue  a  ticket  to  destination, 
alleging  lack  of  time,  and  gave  him  a  ticket  to 
a  junction  point  only,  plaintiff  on  arriving  at 
the  junction  point  and  being  unable,  for.  wa'nt 
of  time,  there  to  exchange  his  mileage  coupons 
for  a  ticket  to  continue  his  journey,  was  entitled 
to  ride  on  the  mileage  book,  so  that  the  conduc- 
tor's refusal  to  accept  the  mileage  coupons  for 
transportation,  and  ejection  of  plaintiff  for  his 
refusal  to  pay  fare  except  with  such  coupons, 
was  actionable  injury. 

fEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  IS  1409-1432;   Dec  Dig.  i  356.*] 

4.  Cabbiebs  (§  382*)— Ejection  of  Pabsengeb 
—Punitive  Damages. 

Where  defendant  erroneously  ejected  plain- 
tiff from  its  train  because  he  refused  to  pay 
fare  except  b^  a  tender  of  mileage  coupons, 
and  such  ejection  was  accompanied  by  mistreat- 
ment on  the  part  of  defendant's  employes,  plain- 
tiff was  entitled  to  recover  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1489:   Dec.  Dig.  I  382.*1 

Appeal  from  Superior  Court,  Lee  County; 
0.  H.  Allen,  Judge. 
Action  by  V.  M.  Dorsett  against  the  At- 


lantic Coast  Line  Railroad  Company.  Ver- 
dict for  plaintiff  for  $1,250,  reduced  by  the 
court  to  $1,000,  and  defendant  appeals.  Af- 
firmed. 

Rose  &  Rose,  for  appellant  A.  A.  F.  Sea- 
well  and  D.  E.  Mclver,  for  appellee. 

BROWN,  J.  The  eridence  of  the  plaintiff 
tfflids  to  prove  that  on  October  30,  1900,  he 
presented  his  mileage  book  issued  by  defend- 
ant to  its  agent  at  Red  Springs  in  due  time 
before  arrival  of  its  train  for  FayettevlUe 
and  demanded  a  ticket  for  Slier  City,  N.  C. 
This  being  refused,  he  demanded  ticket  to 
Sanford,  N.  C,  which  was  likewise  refused. 
The  agent  stated  he  had  no  time  and  gave 
plaintiff  a  ticket  to  Fayetteyille.  It  is  nec- 
essary to  change  cars  at  FayetteviUe  for 
Sanford  and  Silor  City. 

While  plaintiff  was  alighting  from  the 
train  at  FayettevUle,  he  saw  Conductor  Mc^ 
Culloch»  of  the  train  from  FayetteviUe  to 
Sanford,  and  asked  him  if  he  (plaintiff)  had 
time  to  get  a  ticket  He  was  told  by  the 
conductor  that  he  did  not  have  time,  and  the 
train  left  immediately.  Train  was  in  motion 
by  the  time  plaintiff  could  get  to  his  seat 
Conductor  McCulloch  demanded  a  ticket  of 
plaintiff.  Plaintiff  tendered  his  mUeage  cou- 
pons, explaining  the  circumstances  stated 
above,  which  conductor  refused.  The  con- 
ductor, aided  by  his  porter  and  baggagemas- 
ter,  by  force,  In  a  very  rough  manner,  and 
with  anger  and  .violence,  ejected  plaintiff 
from  defendant's  train. 

There  was  evidence  offered  by  defendant 
contradicting,  qualifying,  and  explaining  the 
plaintiff's  evidence  which  It  is  unnecessary 
to  set  out. 

[1]  The  three  assignments  of  error  relat- 
ing to  the  evidence  cannot  be  sustained.  It 
was  permissible  to  ask  plaintiff  whether  he 
consented  to  the  agent  giving  him  a  ticket 
to  Fayettevllle  in  order  to  show  that  plaintiff 
had  not  voluntarily  withdrawn  his  applica- 
tion for  a  ticket  to  Sanford. 

[2]  Allowing  the  plaintiff  to  be  examined 
in  rebuttal  upon  evidence  already  gone  over 
in  his  original  examination,  while  Irregular, 
does  not  constitute  reversible  error. 

The  remaining  assignments  of  error  relate 
to  the  charge  and  to  refusal  to  give  certain 
instructions,  which  it  is  unnecessary  to  set 
out  here.  ' 

The  propositions  of  law  chiefly  urged  by  the 
learned  counsel  for  defendant  are  settled  in 
Harvey  v.  A.  0.  L.  R.  R.,  153  N.  C.  568,  69  S. 
E.  627.  It  is  decided  in  that  case  that  a 
mileage  book  is  a  contract  for  carriage,  sub- 
ject to  certain  restrictive  regulations,  that 
the  owner  is  compelled  under  the  terms  of 
the  contract  to  present  it  at  the  ticket  office 
in  reasonable  time,  and,  when  he  does  so, 
that  he  is  entitled  to  receive  a  ticket  in  ex- 
change for  his  mileage  strip. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Die.  ft  Am.  Die.  Key  No.  Series  ft  Rep'r  Indexes 
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[31  If  tbe  traveler  fails  to  do  this,  he  Cas 
no  right  to  have  the  book  accepted  for  trans- 
portation on  the  train.  When  he  complies 
with  the  contract  on  his  part,  and  the  car- 
rier falls  to  g:lve  him  the  requisite  ticket  in 
exchange,  the  carrier  is  at  fault  and  may 
not  lawfully  refuse  to  honor  the  mileage  con- 
tract on  the  train  and  cannot  rightfully  eject 
him.  The  plaintiff,  according  to  all  the  evi- 
dence, complied  with  the  contract  on  his 
part.  He  waived  his  right  to  a  ticket  to  Slier 
City,  but  not  to  Sanford.  It  was  defendant's 
duty  to  furnish  plaintiff  a  ticket  to  Sanford 
in  exchange  for  his  mileage  which  he  bad 
bought  and  paid  for.  The  plaintiff,  accord- 
ing to  the  evidence,  had  no  time  to  present 
Ills  book  at  Fayetteville  even  if  that  was 
necessary,  which  we  do  not  admit,  as  plain- 
tiff had  already  presented  it  at  Red  Springs. 

If  the  railway  companies  insist  upon  the 
traveler  presenting  his  book  at  the  ticket 
window,  they  must  be  prepared  to  honor  it 
there.  If  they  fail  to  do  so,  they  should  in- 
struct their  conductors  to  honor  it  on  the 
train.  This  will  prevent  much  friction  and 
will  doubtless  save  the  railway  companies 
from  much  litigation  and  expense. 

In  the  Harvey  Case  it  was  admitted  that 
there  was  no  foundation  for  punitive  dam- 
ages, and  two  members  of  this  court  thought 
the  verdict  rendered  grossly  excessive  and 
that  it  should  have  been  set  aside  for  that 
reason. 

[41  But  in  this  case  the  plaintiff  offers 
evidence  which  fully  Justified  the  court  In  in- 
structing the  jury  that  in  their  discretion 
they  might,  if  they  saw  fit,  award  punitive 
as  well  as  compensatory  damages. 

We  think  the  charge  of  the  court  Is  a  full 
presentation  of  the  contentions  of  both  par- 
ties and  is  free  from  error. 

No  error. 

CLARK,  C.  J.  (concurring).  In  Harvey  v. 
R.  R.,  153  N.  C.  567,  577,  60  S.  E.  627,  the 
court  did  not  find  it  necessary  to  pass  upon 
the  validity  of  the  ^requirement  that  the 
holder  of  a  mileage  book  shall  present  it  and 
obtain  a  ticket  thereon,  but.  pa.sslng  by  that 
question,  as  in  this  case,  held  that  the  plain- 
tiff was  entitled  to  recover. 

I  am  of  opinion  that  in  any  aspect  the  plain- 
tiff is  entitled  to  recover  for  that  such  re- 
quirement is  an  unreasonable  regulation  and 
therefore  void,  for  at  least  four  reasons: 

1.  Down  to  the  enactment  of  the  statute  by 
which  the  General  Assembly  of  1908  (Laws 
Ex.  Sess.  1908,  c.  144)  prescribed  2%  cents 
per  mile  as  a  maximum  legal  rate  for  trans- 
portation over  the  railroads  of  this  state, 
such  requirement  had  never  been  heard  of 
in  North  Carolina.  It  is  therefore  not  nec- 
essary, and  hence  unreasonable. 


2.  Throughout  the  Union,  except  practical- 
ly in  this  and  two  or  three  other  adjoining 
states,  such  requirement  is  still  unheard  of, 
and  mileage  is  still  pulled  on  the  trains,  as 
was  the  case  here  prior  to  1908.  See  table, 
153  N.  C.  at  page  580,  69  S.  B.  633.  There- 
fore it  cannot  be  necessary  in  this  state, 
where  the  volume  of  travel  Is  much  smaller 
than  in  many  others,  and  hence  it  Is  unrea- 
sonable to  vex  the  public  by  an  unnecessary 
requirement. 

3.  By  chapter  216,  Laws  1907,  the  General 
Assembly  prescribed  2%  cents  per  mile  as  a 
maximum  legal  rate  for  transportation  over 
the  railroads  in  this  state.  The  railroad 
companies  proposed  to  the  executive  of  this 
state  that,  "if  the  rate  was  changed  to  2% 
cents  per  mile,  they  would  Issue  mileage 
books  good  on  their  lines  within  and  without 
the  state  and  good  on  all  railroads  within 
the  state  at  the  rate  of  2  cents  per  mile.** 
Thereupon  the  Special  Session  of  1908  was 
called  which  enacted  the  2%  cent  per  mile 
rate.  This  session  was  held  at  considerable 
expense  to  the  taxpayers  of  the  state.  No 
one  in  this  state  had  ever  heard  of  a  require- 
ment that  mileage  books  be  exchanged  for  a 
ticket  Every  one  understood,  of  course,  that 
the  mileage  books  issued  would  be  such  as 
the  public  had  always  been  accustomed  to. 
That  mileage  had  saved  the  public  the  an- 
noyance which  it  now  daily  suffers  of  being 
compelled  to  purchase  tickets.  The  require- 
ment to  buy  tickets  with  mileage  was  adopt- 
ed after  the  General  Assembly  had  adjourn- 
ed. It  was  a  breach  of  faith,  and  hence  un- 
necessary and  void.  It  is  vexatious  and  an- 
noying to  the  traveling  public. 

4.  This  hitherto  unheard  of  requirement 
that  mileage  should  be  used,  not  as  mileage, 
but  to  buy  tickets  with,  was  doubtless 
adopted  to  deter  the  public  from  the  pur- 
chase of  mileage  books  by  making  their 
use  less  of  a  convenience.  For  that  reason, 
also,  it  should  be  held  void,  for  travel  should 
be  made  as  convenient  as  possible  for  the 
traveling  public.  The  great  '^Pennsylvania 
System,"  as  well  as  some  other  roads,  find  it 
an  economy  and  a  convenience  to  themselves 
as  well  as  to  the  public  to  allow  mileage 
books  to  be  used  on  tbe  train,  not  only  by  the 
holder,  but  for  any  one  else  who  may  be 
with  hiih.  It  is  certainly  less  expensive  to 
the  railroad  company  to  have  an  agent,  other 
than  the  conductor,  to  take  up  mileage  on 
the  train,  than  to  have  extra  agents  at  the 
stations  to  exchange  tickets  for  mileage.  In 
this  state  the  Raleigh  and  South  port,  and 
possibly  some  other  roads,  still  accept  mile- 
age on  their  trains.  This  is  another  evidence 
that  the  innovation  of  requiring  the  public  to 
buy  tickets  with  mileage  Is  unnecessary  and 
a  vexatious  imposition  upon  the  public. 


N.a) 
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(166  N.  C.  461) 

AUSTIN  Y.  LEWIS  et  aL 

(Sopreme  Court  of  North  Carolina.     Not.  1« 

1911.) 

Justices  of  the  Peace  (|  40*)— Jubisdictiow 

— Residence  of  Defendant. 

Revisal  1905,  |  1447,  authorizes  a  justice 
of  the  peace  to  issue  process  beyond  his  own 
county,  where  one  of  the  defendants  is  a  bona 
fide  resident  thereof.  Held  that,  where  plain- 
tiff's complaint  stated  no  cause  of  action  against 
the  resident  defendant,  the  justice  had  no  juris- 
diction over  the  defendant  residing  in  another 
county. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  14^-146;  Dec  Dig.  | 
40.*] 

Allen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Union  Coun- 
ty;   Ferguson,  Judge. 

Action  by  W.  D.  Austin  against  J.  W. 
Lewis  and  others.  Judgment  for  plaintiff, 
and  defendant  Lewis  appeals.     Dismissed. 

Stack  &  Parker,  for  appellant  Williams, 
Lemmond  &  Love,  for  appellee. 

CLARK,  C.  J.  This  action  was  begun  be- 
fore a  Justice  of  the  peace  In  Union  comity 
to  recover  $80.  The  defendants  as  recited  In 
the  warrant  are  J.  W.  Thomas  and  J.  W. 
Hasty,  both  of  Union  county,  and  J.  W.  Lew- 
Is,  of  Mecklenburg  county.  The  plaintiff 
filed  a  complaint  before  the  justice,  reciting 
that  be  had  sold  to  the  defendant  Lewis  two 
car  loads  of  lumber  at  the  sum  of  $12.50  per 
M,  and  delivered  the  same  to  said  Hasty  and 
Thomas  for  the  said  Lewls^  to  whom  It  was 
duly  shipped;  that  the  said  Lewis  had  re- 
ceived the  same,  and  had  paid  the  plaintiff, 
through  said  Hasty  and  Thomas,  $224.01, 
leaving  a  balance  due  of  $82.39.  The  de- 
fendant Lewis  entered  a  special  appearance 
and  filed  a  motion  to  dismiss,  because  It  ap- 
peared upon,  the  summons  that  he  was  a 
resident  of  Mecklenburg,  that  the  sum  de- 
manded under  alleged  contract  was  under 
$200,  and  that  It  appeared  upon  the  face  of 
the  complaint  that  no  cause  of  action  was 
stated  against  Hasty  or  Thomas,  nor  any 
allegation  connecting  them  with  Lewis,  or 
alleging  any  liability  on  their  part,  and  that 
joining  them  In  the  action  was  a  fraud  upon 
the  jurisdiction  of  the  court  The  motion 
to  dismiss  the  action  was  overruled,  and 
was  renewed  upon  appeal  in  the  superior 
court,  and  was  again  denied. 

The  motion  to  dismiss  should  have  been 
granted.  Lewis,  being  a  nonresident  of  Un- 
ion, could  not  be  sued  In  that  county,  unless 
there  were  other  bona  fide  defendants  resid- 
ing In  said  county.  Revisal  1905,  S  1447. 
The  complaint  states  no  cause  of  action 
against  either  Hasty  or  Thomas.  Originally 
a  justice  of  the  peace  had  no  authority  to  is- 
sue any  process  to  any  other  county  but  his 
own.  He  was  authorized  to  do  so  in  certain 
instances  by  chapter  GO,  Acts  1871-72.  now 


Revisal,  §§  1449,  1400.  FertUlnr  Co.  ▼. 
Marshbum,  122  N.  a  414,  29  S.  B.  411.  This 
authority  became  much  abused,  daima  and 
notes  were  assigned  to  a  resident  of  a  dis- 
tant county,  and  thereupon  action  would  be 
brought  before  a  justice  of  the  peace  against 
nonresident  defendants,  who  would  submit 
to  judgment  by  default  rather  than  attend. 
Indeed,  it  was  not  necessary  that  the  plain- 
tiff should  reside  In  such  county.  Sossamer 
V.  Hinson,  72  N.  C.  578.  Thereupon  Acts 
187e-77,  c  287,  now  Revisal,  8  1447,  waa 
passed,  which  requires  that  one  or  more 
bona  fide  defendants  shall  reside  in  the  coun- 
ty. LUly  V.  Purcell,  78  N.  C.  83.  Neither 
Hasty  nor  Thomas  are  bona  fide  defendants, 
and  the  justice  did  not  have  jurisdiction. 
Action  dismissed. 

ALLEN,  J.,  dissents. 


(156  N.  C.  432) 

CURRIE  V.  SEABOARD  AIR  LINE  RY. 

(Supreme  Court  of  North  Carolina.     Nov.  1, 

191L) 

1.  Carriers  (S  20*)  —  Carriaos  of  Goods — 
Failure  to  Deliver  —  Adjustment  of 
Claim—Filino  Claim. 

Under  Revisal  1905,  §  2034,  which  provides 
a  penalty  for  the  failure  to  adjust  claims  for 
less  or  damage  to  property  while  in  possession 
of  a  carrier  within  a  specified  time  after  presen- 
tation of  a  demand  in  writing,  a  written  state- 
ment setting  forth  the  purchase  of  the  article 
claimed  to  have  been  lost,  with  the  price,  quan- 
tity, name  of  vendor  and  shipping  point,  Is* 
when  banded  to  the  company's  agent  within  the 
time  specified  by  the  statute,  with  a  statement 
that  it  was  for  the  goods  lost,  sufficiently  def- 
inite to  enable  the  company  to  investigate  the 
claim,  and  will  satisfy  the  requirements  of  the 
statute. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Dec.  Dig.  §  20.*] 


2.  Carriers  (if  120,  121,  136*)— Carriage  of 
Goods— Loss  of  or  Injurt  to  Goods— In- 
herent Defects. 

While  carriers,  in  the  absence  of  stipula- 
tions to  the  contrary,  are  insurers  of  goods  in- 
trusted to  them  for  shipment,  they  will  not  be 
so  held  where  loss  or  damage  results  from  the 
negligence  of  the  shipper,  or  from  vices  or 
defects  inherent  in  the  goods,  so  that  where,  in 
an  action  for  the  value  of  a  puncheon  of  mo- 
lasses which  burst  while  in  the  custody  of  the 
carrier,  there  is  evidence  that  the  cause  was  the 
fermentation  of  the  molasses,  defendant  is  en- 
titled to  have  it  considered  by  the  jur^r  under  a 
proper  charge. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  486,  531-536,  596-^98 ;  Dec  Dig. 
§§  120,  121.  13G.*3 

Appeal  from  Superior  Court,  Bladen  Coun- 
ty ;    O.  H.  Allen,  Judge. 

Action  by  N.  A.  Currle  against  the  Sea- 
board Air  Line  Railway.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

The  Jury  rendered  the  following  verdict: 
"(1)  In  what  sum,  If  any,  is  defendant  in- 
debted to  the  plaintiff  by  reason  of  the  loss 
of  a  puncheon  of  molasses?     A.  $47.20. 
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''(2)  In  what  sum,  if  any,  Is  defendant  In- 
debted to  plaintiff  by  way  of  penalty?  A. 
$50." 

W,  H.  Neal,  for  appellant 

HOKE,  J.  [13  The  court  has  held  that  sec- 
tion 2634,  Revisal  1906,  imposing  a  penalty 
on  common  carriers  tor  failure  to-  settle 
claims  for  loss  or  damage  to  property  while 
in  their  possession  as  such  within  60  days 
after  filing  same,  in  case  of  shipments  whol- 
ly within  the  state  and  90  days  when  the 
shipments  were  without  the  state  by  correct 
interpretation,  requires  that,  in  order  to  a 
recovery  of  the  penalty,  the  claim  should 
be  filed  with  the  company  within  the  time 
specified.  Thompson  v.  Express  Gon^pany, 
147  N.  C.  343,  61  S.  B.  182.  The  testimony 
tended  to  show  that  the  molasses  was  lost 
by  reason  of  the  bursting  of  the  puncheon, 
and  defendant  objected  to  the  recovery,  first, 
that  there  had  been  no  proper  filing  of  the 
claim.  The  written  statement  of  plaintiff's 
demand  within  the  time  was  left  with  the 
proper  officials  of  defendant  company,  in 
terms  as  follows:  "Clarkton,  N.  C.  Sept 
3,  1909.  Sea  Board  Air  line.  Bought  of  N. 
A.  Currie,  Merchant  and  Cotton  buyer,  1 
Puncheon  of  molasses  118  Gals,  at  40  cents 
a  Gal.  $47.20.  Shipped  from  Wilmington." 
And  plaintiff  was  allowed  to  testify,  over 
defendant's  objection,  that  he  told  the  agent 
00  presenting  the  claim  that  it  was  for  the 
puncheon  of  molasses  that  burst  While  the 
form  of  the  demand  is  not  one  to  be  ap- 
proved or  generally  followed,  we  think  it 
sufiBiciently  definite  to  notify  defendant  of 
the  amount  and  nature  of  the  claim,  afl<ord- 
lug,  as  it  did,  sufficient  information  to  en- 
able the  company  to  make  investigation  and 
secure  the  evidence  relevant  to  the  inquiry, 
and  we  concur  with  his  honor  in  holding  the 
notice  to  be  a  sufficient  filing  within  the  mean- 
ing of  the  statute.  Stonestreet  v.  Frost,  123 
V.  C.  640,  31  S.  B.  836.  Defendant  further 
objected  that  the  court  declined  to  submit 
or  entertain  the  view  arising  on  the  testi- 
mony that  the  puncheon  burst  by  reason  of 
fermentation  of  the  molasses,  and  for  which 
defendant  was  in  no  way  responsible. 

[2]  While  common  carriers  in  the  absence 
of  valid  stipulation  to  the  contrary  are  held 
in  this  state  to  be  insurers  of  goods  in- 
trusted to  them  for  shipment,  it  is  generally 
understood  that  the  principle  does  not  ex- 
tend or  apply  to  loss  or  damage  arising 
from  the  negligence  of  the  shipper  or  from 
vices  or  defects  inherent  In  the  nature  of 
the  goods.  This  limitation  on  the  liability 
of  common  carriers  of  goods  was  referred 
to  as  accepted  law  by  Allen,  Judge,  in  his 
concurring  opinion  in  Peanut  Co.  v.  Rail- 
road, 155  N.  C.  148,  71  S.  E.  71,  and  the 
statement  is  in  full  accord  with  the  authori- 
ties. Moore  on  Carriers,  IS  4,  5;  Hutchin- 
son on  Carriers  (3d  Ed.)  §8  333,  834.    In  this 


last  citation  the  author  says:  *'So  obviously 
the  carrier,  not  himself  at  fault,  cannot  be 
held  liable  for  losses  which  have  been  cans* 
ed  by  the  inherent  nature,  vice,  defect,  or 
Infirmity  of  the  goods  themselves,  as  in  the 
case  of  decay,  waste,  or  deterioration  of  per- 
ishable fruits,  the  evaporation  of  liquids, 
the  bursting  of  vessels,  owing  to  the  fermen- 
tation of  their  contents,**  etc.  There  was 
evidence  op  the  part  of  the  defendant  tend- 
ing to  establish  the  conditions  referred  to, 
and  we  are  of  opinion  that  defendant  was 
entitled  to  have  the  same  considered  by  the 
Jury  under  a  proper  charge.  For  the  error 
indicated,  defendant  is  entitled  to  a  new 
trial,  and  it  is  so  ordered. 
New  trial. 


(89  S.  C.  666) 

NORTHWESTERN  R.  CO.  OF  SOUTH 
CAROLINA  V.  XX)LCLOUGH. 

(Supreme  Court  of  South   Carolina.     Nov.   1, 

1911.) 

1.  Appeal  and  Ebbob  (|  1010*)— Rbview— 
Findings. 

The  Supreme  Court  cannot  reverse  findings 
by  a  trial  court,  unless  they  are  not  sustained 
by  legal  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erron   Cent.  Dig.  §§  3979-3982;    Dec  Dig.  | 

2.  Emine.xt  Domain  (§  152*)  — Gbants  by 
Life  Tenant— Railway  Rights  op  Wat. 

A  life  tenant  havine  granted  a  railway 
right  of  way,  the  only  rigbt  left  in  the  remain- 
dermen or  their  grantee  as  to  any  part  of  the 
land  subject  to  condemnation  is  the  right  to- 
compensation  for  so  much  of  their  interest  a» 
is  taken  on  death  of  the  life  tenant. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f  406;    Dec  Dig.  S  152.*] 

3.  Life  Estates  (S  23*)  — Grants  bt  Life 
Tenant— Railway  Rights  of  Way. 

Grant  bv  life  tenant  of  a  railway  right  of 
way  wider  than  the  company  Is  empowered  to 
condemn  under  its  charter  does  not  give  any 
easement  as  against  remaindermen  or  their 
grantee  beyond  the  authorized  width. 

[Ed.  Note.— For  other  cases,  see  Life  Estates. 
Cent  Dig.  §|  21,  42 ;   Dec  Dig.  |  23.*3 

4.  EinNENT  Domain  (I  152*)  — Rights  or 
PuBCHASEB— Compensation  fob  Easement 
Pbeviously  Gbanteo. 

Unless  right  of  remaindermen  to  compen- 
sation for  land  granted  by  a  life  tenant  as  a 
railway  right  of  way  is  assigned  to  their  gran- 
tee, he  cannot  recover  compensation  from  the 
company  for  ose  of  the  land  before  he  acquired 
title. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8§  403-406 ;  Dec.  Dig.  I  152.*} 

5.  Life  Estates  (§  23*)— Interfebknc*  with 
Railway  Right  of  Way. 

That  a  purchaser  of  land  from  remainder- 
men may  have  a  right  to  condemnation  of  his 
interest  in  a  strip  deeded  to  the  company  by  a- 
life  tenant  does  not  affect  the  company's  right 
to  enjoin  interference  with  the  company's  use 
until  his  ri.!;ht  to  compensation   is  established. 

[Ed.  Note.— For  other  cases,  see  Life  Estates. 
Dec.  Dig.  8  23.»] 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County;  George  B.  Prince, 
Judge. 

"To  be  officially  reported." 

Action  by  the  Northwestern  Railroad  Com- 
pany of  South  Carolina  against  Samuel  M. 
Colclough.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Modified  and  remanded. 

J.  J.  Cantey  and  Charlton  Du  Rant,  for 
appellant.    Purdy  &  O'Bryan,  for  respondent. 

JONES,  C.  J.  This  ia  an  appeal  from  a 
judgment  upon  the  merits  In  the  same  ac- 
tion. In  which  preliminary  Injunctions  were 
granted  as  reported  in  84  S.  C.  37,  65  S.  E. 
950.  A  trial  by  Jury  of  the  legal  issues  be- 
ing waived  and  the  cause  having  been  heard 
upon  the  merits,  a  decree  was  rendered  ad- 
Judging  that  the  strip  of  land  in  controversy 
had  been  appropriated  to  railroad  uses  for 
a  right  of  way  for  the  plalntifTs  railroad 
under  a  grant  of  the  said  land  from  the 
owner  of  the  life  estate  therein,  and  perpet- 
ually enjoining  and  restraining  the  defend- 
ant from  further  interference  with  the  use 
by  the  plaintiff  of  the  said  right  of  way,  100 
feet  wide  on  ^ach  side  from  the  center  of 
plaintiff's  track,  over  and  upon  the  land  de- 
scribed in  the  complaint.  By  this  decree, 
however,  the  defendant  was  granted  leave 
to  move  his  fences  and  buildings  from  the 
said  strip  of  land  within  20  days  after  notice 
of  the  filing  thereof.  The  defendant  has 
appealed  upon  numerous  exceptions,  involv- 
ing "questions  both  of  law  and  fact. 

[1]  In  so  far,  however,  as  the  appeal  seeks 
a  review  of  the  findings  of  fact  by  the  trial 
Judge  upon  the  legal  issues  in  the  case,  it 
must  be  held  that  this  court  has  no  power 
to  reverse  such  findings,  unless  there  be  no 
legal  evidence  to  sustain  the  same.  Wallace 
▼.  Orangeburg,  87  S.  C.  359,  69  S.  B.  664. 
As  such  evidence  appears  in  support  of  all 
of  the  said  findings,  it  follows  that  the  only 
questions  raised  by  the  appeal  now  for  de- 
termination are  the  questions  of  law  made 
by  the  exceptions. 

Briefly,  it  may  be  stated  that  the  evidence 
established  a  grant,  about  the  year  1888, 
made  upon  valuable  consideration  by  the  life 
tenant  of  the  strip  of  land  here  in  question 
to  the  grantor  of  the  plaintiff  for  railroad 
purposes,  and  an  occupation  thereof  by  the 
plaintiff  railroad  company  for  its  use  as  a 
right  of  way  for  some  period  of  time,  the 
length  of  which  is  not  clearly  stated,  prior 
to  the  taking  possession  of  a  part  thereof 
by  the  defendant  in  the  year  1904.  Notwith- 
standing the  grant  by  the  life  tenant  was 
duly  recorded  in  the  year  1889,  the  life  ten- 
ant and  her  husband,  the  latter  being  then 
trustee  for  the  remaindermen  and  toeing  in- 
vested with  a  power  of  sale  under  the  trust 
deed,  undertook  to  convey  to  the  defendant 
in  the. year  1904  certain  lands  adjoining  the 
track  and  right  of  way  of  the  plaintiff,  the 
description  thereof  calling  for  a  measurement 


in  feet  which  would  include  the  right  of  way 
in  part,  although  the  deed  calls  for  the  right 
of  way  as  a  boundary.  At  some  date  subse- 
quent to  the  deed  of  1904,  the  life  tenant  be- 
ing dead,  the  defendant  erected  certain  build- 
ings and  fences,  either  wholly  or  partly 
within  the  limits  of  the  grant  to  the  plaintiff 
of  the  right  of  way  aforesaid. 

[2]  The  finding  of  the  circuit  court  as  mat- 
ter of  fact  is  that  a  right  of  way  was  laid 
out  and  appropriated  to  railroad  uses,  100 
feet  in  width  on  each  side  of  the  track  of  the 
plaintiff  railroad  company,  In  pursuance  of 
the  grant  of  the  life  tenant,  and  subsequently 
it  is  further  found  that  the  plaintiff  was 
in  the  possession  and  use  of  such  right  of 
way,  actually  as  to  part  and  constructively 
as  to  the  remainder,  at  the  time  of  the  entry 
and  possession  taken  by  the  defendant  The 
land  in  question  having  thus  been  granted  by 
the  life  tenant  and  appropriated  and  used 
by  the  railroad  company  for  a  right  of  way, 
during  the  lifetime  of  the  life  tenant,  the 
only  right  which  was  left  in  the  remainder- 
men or  in  their  trustee,  in  so  far  as  con- 
cerns any  part  of  said  lands  which  could 
legally  be  condemned  for  a  right  of  way,  was 
a  right  to  compensation,  upon  the  death  of 
the  life  tenant,  for  any  land  belong^g  to 
them  which  had  been  so  appropriated  to  rail- 
road uses  in  accordance  with  the  rights  con- 
ferred by  the  charter  under  which  the  same 
was  taken.  The  defendant,  as  grantee  of 
the  remaindermen  or  of  their  trustee,  could 
not  recover  any  part  of  the  land  so  dedicated 
to  railroad  uses,  so  far  as  the  same  was  an* 
thorized  by  the  charter  to  be  taken  for  a 
right  of  way,  and  the  defendant  had  no  right 
to  take  possession  of  any  part  thereof  so 
dedicated  in  accordance  with  such  charter, 
so  as  to  interfere  with  the  right  of  easement 
held  by  the  plaintiff  therein,  even  if  the  same 
could  be  shown  to  be  embraced  within  the 
limits  of  the  defendaut's  deed.  Bridges  v. 
Railroad,  86  S.  C.  267,  68  S.  E.  551;  Tomp- 
kins V.  Railroad,  21  S.  C.  421;  Railway  v. 
Reynolds,  69  S.  C.  481,  48  S.  E.  476;  Cure- 
ton  V.  Railroad,  59  9.  C.  371,  37  S.  E.  914. 

[3]  It  appears,  however,  that  by  the  terms 
of  its  charter  the  railroad  company  was  only 
authorized  to  condemn  for  the  purpose  of  its 
right  of  way  a  strip  of  land  extending  on 
each  side  of  the  center  of  its  roadbed  a  dis- 
tance of  75  feet.  While,  therefore,  it  had  the 
right,  no  doubt,  to  accept  a  grant  for  a 
greater  width,  its  power  of  condemnation 
under  its  charter  only  extended  to  a  distance 
of  75  feet  from  its  roadbed.  Hence  it  fol- 
lows that  after  the  death  of  the  life  tenant 
as  against  the  defendant  who  is  the  grantee 
of  the  remaindermen  it  could  only  claim  an 
appropriation  of  the  strip  of  la^d  here  in 
question  to  the  extent  of  75  feet  in  width 
thereof  on  each  side  of  the  center  of  such 
roadbed,  since  that  is  the  limit  of  its  right 
to  condemnatioD :  and  it  has  do  easemeut, 
therefore,  as  against  the  defendant  in  ai^ 
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part  of  the  said  Btrlp  of  land  beyond  the 
limits  Just  mentioned.  It  must  be  concluded, 
therefore,  that  any  estate  acquired  by  the  de- 
fendant in  the  premises  by  the  deed  of  19Q4 
was  subject  to  the  easement  previously  grant- 
ed to  and  then  being  used  by  the  plaintiff 
company,  so  far  as  concerns  that  portion  of 
the  land  In  question  which  is  embraced  with- 
in the  strip  extending  75  feet  on  each  side 
of  the  center  of  the  roadbed  of  the  plaintiff, 
and  which  It  had  the  right  to  hold  as  a  right 
of  way,  notwithstanding  the  death  of  the  life- 
tenant,  subject  to  the  right  of  the  remainder- 
men to  demand  compensation  for  their  Inter- 
est In  the  same. 

[4]  As,  however.  It  was  not  shown  that 
there  had  been  any  assignment  or  transfer  to 
the  defendant  of  any  right  to  compensation  to 
which  the  remaindermen  or  their  trustee  may 
have  been  entitled,  it  follows  that  the  de- 
fendant would  not  have  the  right  to  recover 
any  such  compensation  from  the  plaintiff  for 
any  appropriation  of  the  land  In  question  to 
railroad  uses  prior  to  the  acquisition  of  title 
by  the  defendant.  See  Bridges  v.  Railroad, 
86  S.  C.  267,  68  S.  E.  551. 

For  the  reason  stated,  there  was  no  error 
in  enjoining  and  restraining  the  defendant, 
his  agents  and  servants,  from  in  any  manner 
interfering  with  the  plaintiff,  its  agents  or 
servants,  in  exercising  Its  right  to  the  use 
of  said  strip  of  land  for  railroad  purposes, 
in  so  far  as  concerns  that  portion  of  the 
land  which  is  embraced  within  the  limits 
of  75  feet  on  each  side  of  the  center  of  the 
roadbed  of  the  plaintiff's  railroad.  But  there 
was  error  in  granting  such  injunction  in  so 
far  as  regards  that  part  of  the  lands  beyond 
the  limits  just  mentioned,  for  the  reason 
that  the  plaintiff  has  a  grant  only  of  the 
life  estate  therein  which  has  terminated  by 
the  death  of  the  .life  tenant,  and  has  no  pow- 
er of  condemnation  under  its  charter  beyond 
the  limits  of  .the  75  feet  on  each  side  from 
the  center  of  the  roadbed. 

There  are  no  considerations  presented  by 
any  of  the  exceptions  or  urged  in  argument 
which  would  warrant  a  different  conclusion 
from  that  Just  announced. 

LB]  The  fact,  If  It  be  a  fact,  that  the  de- 
fendant may  have  a  right  to  compensation 
for  the  use  of  such  right  of  way  by  the 
plaintiff,  upon  a  proper  showing  to  that  end, 
does  not  in  any  degree  deprive  the  plaintiff 
of  the  right  to  such  injunction,  at  least  until 
the  defendant's  right  to  compensation,  if  it 
exists,  shall  have  been  made  to  appear.  It 
may  be  added,  with  reference  to  the  third 
exception,  that  there  was  no  adjudication  by 
this  court  at  the  former  hearing  upon  any 
question  as  to  the  merits  at  issue  In  this 
case,  but  there  was  merely  a  determination 
as  to  the  right  to  a  temporary  injunction  to 
preserve  the  status  and  as  to  the  right  of 
possession  pendente  lite.  Without  further 
reference  to  the  i^oints  made  by  the  several 


f  grounds  of  appeal,  all  of  which  have  been 
duly  considered  and  must  be  overruled,  either 
for  the  reasons  already  stated  or  because 
they  do  not  affect  the  result,  the  conclusion 
has  been  reached  that  the  judgment  of  the 
circuit  court  should  be  modified  in  the  par- 
ticular above  mentioned,  and  In  all  other 
respects  that  the  same  must  be  affirmed. 

It  is  therefore  ordered  that  the  circuit 
Judgment  be  modified  in  accordance  with  the 
terms  of  this  opinion,  and  that  the  cause  be 
remanded  to  the  circuit  court  for  such  action 
as  may  be  necessary  to  conform  the  circuit 
judgment  to  the  conclusions  herein  an* 
nounced. 

GARY,  A.  J.,  and  WOODS  and  HYD- 
RIOK,  JJ.,  concur. 


(90  S.  C.  5) 

RUSSELL  et  al.  v.  LYON  et  aL 

(Supreme  Court   of   South   Carolina.     Nor.  Bt 

1911.) 

1.  Officers    (8  15*)— Appointicknt  —  Stahj- 
TORT  Provisions. 

Under  Act  Feb.  18.  1911  (27  St.  at  LarKC^ 
p.  194),  providing  for  the  appointment  of  rural 
policemen  by  tlie  Go^'ernor  on  the  recommenda- 
tion of  the  legislative  delegation  from  each 
county,  persons  who  have  received  the  legisla- 
tive recommendation,  but  who  have  not  been 
appointed  by  the  Governor,  are  not  qualified 
to  act  as  policemen,  nor  to  receive  a  salary  as 
such. 

[Ed.  Note.~For  other  cases,  see  Officers.  Dec 
Dig.  §  15.*] 

2.  Officers  (§  95*)— Appointment— De  Facto 
Officers. 

Persons  who  have  been  recommended  by  a 
legislative  deleg:ation  to  act  as  rural  policemen 
under  Act  Feb.  IS.  1911  (27  St.  at  Large,  p. 
194)  providing  for  the  appointment  of  such 
policemen  by  the  Governor  upon  such  recom- 
mendation, but  whom  the  Governor  has  refused 
to  appoint,  have  no  color  of  title  to  the  office 
which  will  entitle  them  to  recover  salaries  as 
de  facto  officers  for  time  served. 

[Ed.  Note.~For  other  cases,  see  Offioen» 
Cent.  Dig.  §§  134,  139;   Dec.  Dig.  §  95.*J 

"To  be  ofllclally  reported." 

Original  petition  by  L.  H.  Russell  and 
others  for  Injunction  against  R.  L,  Lyon  and 
other's.    Injunction  granted. 

D.  H.  Magill,  for  peUtioners.  O.  &  F. 
Giles,  for  respondents. 

JONES,  C.  J.  This  Is  a  petition  In  the 
original  Jurisdiction  of  the  court  under  which 
certain  citizens  and  taxpayers  of  Greenwood 
couuty  seek  to  enjoin  the  respondents  Lyon 
and  Hughes  from  holding  and  exercising  the 
office  of  rural  policemen  of  said  county,  and 
receiving  the  salary  thereof,  and  to  enjoin 
respondent  Payne  as  treasurer  of  said  county 
from  paying  Lyon  and  Hughes  the  said  sal- 
ary. Upon  return  to  the  rule  to  show  cause 
the  respondents  demurred  to  the  Jurisdiction 
of  the  court,  but  subsequently  the  demurrer 
was  withdrawn,  and  the  cause  was  submitted 
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to  the  court  on  Its  merits  upon  the  following 
facts:  "Under  the  act  of  the  Legislature  of 
1911  (page  194),  the  Governor  commissioned 
.T.  B.  Riley,  L.  C.  Elledge,  and  R.  L.  Golden, 
immediately  upon  the  approval  of  the  said 
act,  rural  policemen  for  Greenwood  county 
upon  the  recommendation  of  D.  H.  Magill, 
Esq.,  one  of  the  four  members  of  the  legisla- 
tive delegation  for  Greenwood  county,  the 
other  three  members  of  the  delegation  not 
being  notified,  nor  given  an  opportunity  to 
make  recommendations.  J.  B.  Riley  resigned 
30  days  after  his  appointment.  The  other 
two,  L.  C.  Elledge  and  R.  L.  Golden,  demand- 
ed the  salary  of  the  office,  and,  after  refusal 
of  payment,  brought  mandamus  against  the 
county  officials  to  compel  payment.  See  El- 
ledge V.  Wharton,  S9  S.  C.  113,  71  S.  E.  657. 
Immediately  after  the  decision  of  the  Su- 
preme Court  in  this  case,  the  legislative  dele- 
gation of  Greenwood  county  was  called  to- 
gether for  the  purpose  of  recommending  to 
the  Governor  for  appointment  three  suitable 
men  for  the  position  of  rural  policemen  for 
Greenwood  county  under  the  terms  of  the 
said  act  '  At  said  meeting  the  full  delega- 
tion was  present,  and  they  selected  by  ballot 
of  three  votes  each  the  following  men  as 
rural  policemen:  L.  C.  Elledge,  R.  T.  Hughes, 
and  R.  L.  Lyon,  all  electors  and  citizens  of 
Greenwood  county.  Mr.  D.  H.  Magill,  one 
of  the  Greenwood  county  delegation,  being 
present,  but  refused  to  vote.  The  names  of 
the  three  men  were  submitted  to  the  Governor 
for  appointment,  and  he  was  requested  to 
appoint  them,  but  he  refused  to  make  any 
other  appointments  other  than  he  had  al- 
ready made,  and  stated  that  he  would  not 
commission  R.  T.  Hughes  and  R.  L.  Lyon, 
without  giving  any  reason  for  such  refusal. 
L.  C.  Elledge  holds  his  office  under  his  first 
commission.  The  three  men,  L.  C.  Elledge, 
R.  T.  Hughes,  and  R.  L.  Lyon,  thus  elected 
and  recommended  by  three  of  the  four  mem- 
bers of  the  legislative  delegation  duly  quali- 
fied as  such  rural  policemen  for  Greenwood 
county,  having  done  everything  required  by 
law  to  perfect  their  title  to  the  said  office  ex- 
cept to  receive  their  appointment  and  com- 
mission, and  have  discharged  the  duties  of 
tlie  said  office  for  one  month.  The  Governor 
has  continued  to  neglect  and  refuse  to  com- 
mission them." 

The  act  to  provide  for  the  establishment 
and  maintenance  of  a  rural  police  system  in 
Greenwood  county  approved  February  18, 
1911,  enacts  in  section  1  as  follows:  **That 
upon  the  approval  of  this  act  it  shall  be  the 
dutj'  of  the  Governor,  upon  the  recommenda- 
tion of  the  legislative  delegation  of  Green- 
wood county,  to  appoint  three  able-bodied 
men  of  the  county  of  Greenwood,  who  are  of 
gooa  habits  and  of  courage^  coolness  and  dis- 


cretlon,  known  as  men  who  are  not  addicted 
to  the  use  of  alcoholic  liquors,  or  of  drugs, 
and  shall  commission  them  as  county  police- 
men for  a  term,  of  four  years,  pubject  to  re- 
moval by  the  Grovemor  for  cause,  provided 
however,  that  no  person  shall  be  eligible  to 
appointment  as  such  policemen  who  make  ap- 
plication for  such  appointment." 

In  the  case  of  Elledge  v.  Wharton,  89  S.  C. 
113,  71  S.  B.  657,  It  was  held  that  an  ap- 
pointment by  the  Governor  to  the  office  of 
rural  policeman  under  this  statute,  without 
the  recommendation  of  the  legislative  delega- 
tion, was  invalid  because  the  statute  express- 
ly provides  that  the  appointment  should  be 
made  upon  such  recommendation. 

[1]  By  the  same  rule  of  construction,  we 
must  now  hold  that  the  mere  recommenda- 
tion of  the  legislative  delegation  without  an 
appointment  by  the  Governor  can  confer  no 
right  to  the  office.  It  was  entirely  within  the 
power  of  the  Legislature  to  prescribe  how 
these  appointments  must  be  made,  and  the 
statute  plainly  requires  the  concurrence  of 
the  legislative  delegation  and  the  Governor  In 
ascertaining  and  determining  the  existence  of 
the  prescribed,  qualifications  for  the  office 
and  the  selection  of  the  person  to  be  com- 
missioned. It  appears  from  the  facts  stated 
that  the  Governor  has  not  assented  to  the 
appointment  of  respondents  Lyon  and  Hughes, 
and  it  must  follow  that  they  have  no  author- 
ity to  act  as  rural  policemen  of  Greenwood 
county,  and  are  not  entitled  to  the  salary 
claimed  by  them  as  such  officers. 

[2]  Nor  are  they  entitled  to  the  salary  as 
de  facto  officers.  Unlike  the  petitioners  in 
Elledge  v.  Wharton,  supra,  they  do  not  show 
even  color  of  title  to  the  office,  for  the  mere 
recommendation  of  the  legislative  delegation 
not  concurred  in  by  the  Governor,  and  not 
followed  by  commission  or  some  prima  facie 
evidence  of  appointment,  does  not  constitute 
such  color  of  title  to  office  as  might  under 
certain  circumstances  justify  a  court  In 
awarding  them  the  salary  attached  to  the  of- 
fice. 

We  will  not  in  this  proceeding  undertake  to 
oust  respondents  from  an  office  they  are  al- 
leged to  have  usurped,  but  have  considered 
the  matter  of  their  right  to  the  office  only 
with  the  view  to  determine  the  duty  of  the 
respondent  treasurer  with  reference  to  the 
payment  of  the  salary  claimed. 

The  Judgment  of  the  court  is  that  the 
respondent  Payne,  treasurer  of  Greenwood 
county,  be,  and  he  is  hereby,  enjoined  from 
paying  salaries  claimed  by  respondents  Lyon 
and  Hughes  as  rural  policemen  of  Greenwood 
county. 

GARY,  A.  J.,  and  WOODS  and  HYDBICK, 
JJ.,  concur. 
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TERRY  T.  STATE  MUT.  LIFE  INS.  CO.  OF 

ROME,  GA. 

(Supreme  Court  of   South  Carolina.     Nov.  7, 

1911.) 

Insurance  (§  360*)— Pbemiums  —  Payhent— 
Dividends. 

A  life  policy  issued  to  insured  and  payable 
to  plaintiff  provided  for  annual  premiums  of 
$16.32,  the  first  of  which  carried  the  contracc 
to  November  28,  1906.  Insured  was  notified 
that  the  second  annual  payment  would  be  due 
on  that  date,  and  that  he  had  a  credit  dividend 
of  $2.45  applicable  either  to  the  payment  of 
the  premium  for  the  succeeding  year  or  con- 
vertible into  paid-up  insurance.  The  policy 
provided  for  30  days*  grace  in  the  payment  of 
premiums,  and  also  that  every  policy  holder  at 
the  time  any  premium  fell  due  might  pay  a 
semiannual  or  quarterly  premium  according  to 
the  association's  schedule,  which  would  con- 
tinue the  policy  for  the  time  paid  for.  Insured 
paid  no  further  premium,  and  died  on  January 
10,  1907.  The  quarterly  premium,  if  paid  on 
November  28,  1906,  would  have  amounted  to 
$4.33,  and  the  dividend,  if  applicable  to  the 
payment  of  the  premium  for  a  less  period  than 
three  months,  would  have  been  sufficient  to 
carry  the  policy  beyond  the  date  of  insured's 
death.  Held  that  three  months  was  the  short- 
est period  for  which  a  premium  was  payable 
under  the  contract,  and,  the  dividend  being  in- 
sufficient to  pay  the  premium  for  that  period, 
the  policy  lapsed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  913-924 ;    Dec.  Dig.  i  360.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County ;   Geo.  E.  Prince,  Judge. 

"To  be  officially  reported." 

Action  by  Mrs.  C.  S.  Terry  against  the 
State  Mutual  Life  Insurance  Company  of 
Rome,  Ga.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed  and  dismissed. 

James  W.  Moore,  for  appellant.  W.  S. 
Smith,  W.  D.  Connor,  and  J.  W.  Vincent,  for 
respondent. 

JONES,  O.  J.  On  November  28,  1905,  the 
defendant  company  Issued  to  Wiq.  Bartlett 
Terry  a  policy  of  insurance  for  $1,000  pay- 
able on  his  death  to  his  mother,  the  plain- 
tiff, if  then  living.  The  first  annual  premium 
of  $16.32  was  paid,  which  carried  the  con- 
tract up  to  November  28,  1906.  The  insured 
v7as  notified  that  the  second  annual  premium 
would  be  due  on  November  28,  1906,  and 
that  he  had  to  his  credit  In  the  hands  of  the 
defendant  a  dividend  amounting  to  $2.45, 
which  was  applicable  to  the  payment  of  the 
premium  for  the  succeeding  year,  or  con- 
vertible into  participating  paid  up  insurance, 
if  he  should  bo  wish.  The  insured  made  no 
further  payment  on  account  of  premium,  and 
died  on  the  night  of  January  10,  1907.  The 
policy  allowed  30  days*  grace  in  payment  of 
premiums  after  the  first,  during  which  the 
policy  would  remain  in  full  force. 

It  was  further  provided  that  the  policy 
should  share  annually  in  the  distribution  of 
surplus,  and  that  "dividends  will  be  applied 
to   the  payment    of   the   succeeding   year's 


premium,  or  may  be  drawn  in  cash  If  all 
premiums  under  this  policy  have  been  paid." 
The  policy  further  provided  that  "every 
policy  holder  has  the  right  at  the  time  any 
premium  falls  due  to  pay  a  semiannually 
or  quarterly  premium  according  to  the  asso- 
ciation schedule  for  the  kind  of  policy  held 
by  him,  and  the  same  will  continue  the  policy 
in  force  the  time  paid  for."  A  quarterly 
premium  would  h[\ye  been  $4.33  if  election 
had  been  made  to  pay  premium  quarterly. 
If  the  dividend  of  $2.45  to  the  credit  of  the 
insured  on  November  28,  1906,  was  applicable 
to  payment  of  premium  for  a  less  period 
than  three  months,  it  would  have  been  suffi- 
cient to  continue  the  policy  in  force  beyond 
the  date  of  the  death  of  the  insured.  Upon 
the  death  of  the  insured  his  mother,  the 
plaintiff  beneficiary,  demanded  payment  of 
the  policy,  which  was  refused,  and  thereafter 
she  brought  this  action. 

The  special  referee,  W.  H.  Townsend,  to 
whom  the  issues  had  been  referred,  found 
the  facts  as  above  stated,  which  are  undis- 
puted, and  concluded  as  matter  oX  law  that 
the  defendant  was  not  bound  under  the  terms 
of  the  contract  to  apply  the  $2.46  dividend 
in  its  hands  for  the  credit  of  the  insured  to 
the  payment  of  premium  for  any  period,  in 
the  absence  of  a  tender  of  additional  funds 
sufficient  to  pay  $4.33,  the  premium  for  three 
months  from  November  28,  1906,  the  lowest 
renewal  premium  provided  for  in  the  con- 
tract, and  that  by  reason  of  the  default  the 
policy  was  not  in  force  at  the  death  of  the 
insured.  On  exception  to  the  report  of  the 
referee,  Judge  Prince  overruled  the  referee 
in  his  conclusion  of  law,  and  gave  judgment 
for  the  plaintiff  for  $1,266.38,  including  In- 
terest from  May  10,  1907,  the  date  on  which 
defendant  denied  liability. 

The  main  contest  now  before  this  court  on 
exceptions  is  whether  the  circuit  court  was 
in  error  in  not  sustaining  the  report  of  the 
special  referee,  and  in  holding  that  the  divi- 
dend of  $2.45,  belonging  to  the  insured  in 
the  hands  of  the  defendant,  should  have  been 
applied  by  defendant  to  continue  the  policy 
in  force  for  a  period  less  than  three  months. 
We  are  clearly  of  the  opinion  that  the  circuit 
court  was  in  error,  and  that  upon  the  facts 
stated  the  policy  was  not  in  force  at  the 
death  of  the  insured.  There  is  nothing  in 
the  contract  of  insurance  to  authorize  pay- 
ment of  premium  for  a  less  period  than  three 
months;  on  the  contrary,  the  express  stipu- 
lation extends  only  to  a  payment  of  premi- 
ums annually,  semiannually,  or  quarterly, 
and  for  a  continuance  of  the  policy  for  the 
time  paid  for ;  the  dividend  being  insufficient 
to  pay  premium  for  the  shortest  period  pro- 
vided for,  and  there  being  no  tender  of  ad- 
ditional money  sufficient  to  make  up  i»yment 
for  even  the  shortest  period  allowed,  and 
nothing  to  show  consent  of  the  defendant  to 
apply  the  dividend  to  pro  rata  payment  of 
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quarterly  premium,  or  waiver  of  Its  rigbt  to 
stand  upon  the  terms  of  the  contract.  There 
Is  nothing  the  court  can  do  but  declare  the 
policy  lapsed  for  noncompliance  with  the  con- 
dition :  of  Its  continuance  according  to  the 
contract 

The  case  of  Mt3i&  Life  Ins.  Ck>.  r.  Hartley 
(Ky.)  67  S.  W.  21,  dted  for  appellant.  Is  not 
to  the  contrary,  as  In  that  case  the  insurance 
company  elected  to  apply  the  dividend  to  the 
payment  of  the  premium,  and  therefore  could 
not  declare  a  forfeiture  for  nonpayment  of 
premium  during  the  time  pro  rata  the  divi- 
dend was  sufficient  to  cover;  the  court  con- 
ceding that  the  company  could  not  have  been 
compelled  to  accept  less  than  the  full  pre- 
mium in  order  to  continue  the  policy  in  force^ 
and  could  not  have  been  compelled  to  apply 
to  the  premium  a  dividend  lees  than  the 
premium. 

This  conclusion  renders  It  unnecessary  to 
consider  the  question  as  to  interest  on  the 
policy  which  becomes  Immaterial  In  the  view 
we  take  as  to  the  main  question. 
'  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  c<Hnplalnt  is  dismissed. 

GARY,  A.  J.,  and  WOODS  and  HYD- 
RICK,  JJ.,  concur. 


^  ".  C.  567) 

BUSBBE  et  al.  v.  WESTERN  UNION 
TELEGRAPH  CO. 

(Supreme  Court  of  South  Oarolina.    Nov.  7» 

1911.) 

1.  Telxgbaphs  and  Tklephones  (§  31*)  — 
Tbansmission  of  Mbssaobs— Office  Hours. 

Where  the  office  hours  of  defendant  tele- 
graph company  at  the  destination  of  a  message 
on  Sunday,  were  from  8  to  10  a.  m.,  and  from 
4  to  6  p.  m.,  and  the  message  was  not  filed  for 
transmission  until  after  10  o'clock  a.  m.,  the 
telegraph  company  was  not  negligent  in  failing 
to  have  agents  at  the  destination  office  to  re- 
ceive the  message  before  4  o'clock  p.  m. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  20;  Dec  Dig.  S 
31.*] 

2.  Teleoba'phs  and  Telephones  ({  73*)— 
Death  Message  —  Negligent  Tbansmis- 
sion—Willful  AND  Reckless  Disbbgabd 
OF  DrTY. 

In  action  against  a  telegraph  company  for 
delay  in  transmission  of  telegram  on  Sunday, 
heldf  that  defendant  owed  plaintiff  the  duty  to 
have  the  agent  at  liand  to  receive  the  message 
during  office  hours  between  4  and  6  p.  m.  on 
Sunday,  and  that  such  failure,  together  with 
the  relay  agenrt's  failure  to  attempt  to  send  the 
message  another  way  as  requested,  sufficiently 
raised  the  question  of  willful  or  reckless  dis- 
regard of  duty. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  73.*] 

3.  Telegbaphs  and  Telephones  (8  73*)— 
Death  Message— Damages— Evidence. 

Where  plaintiff  would  not  have  been  able 
to  have  reacned  the  bedside  of  her  aunt  before 
her  death,  had  defendant  telegraph  company 
promptly  delivered  a  message  notifying  plain- 
tiff of  the  aunt's  illness,  but  she  could  have  at- 
tended the  funeral,  and  plaintiff  testified  that 


she  was  attached  to  her  aunt  by  strong  ties  of 
affection,  whether  plaintiff  suffered  menrtal  an- 
guish from  her  inability  to  attend  the  funeral 
jfor  which  she  was  entitled  to  recover  was  for 
the  jury. 

[Ed.  Note.-^For  other  cases,  see  Telegraphs 
and  T^ephones,  Dec  IMg.  {  73.*] 

4.  New  Tbial  (S  8&*)~-Gboi7ND0— Ibbelbvant 
Instructions. 

A  new  trial  should  not  be  granted  for  the 
giving  of  an  irrelevant  instruction,  unless  the 
record  showed  good  reason  to  suppose  the  ver- 
dict was  affected  by  it. 

lEd,  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S$  57-61 ;   Dec.  Dig.  §  39.*] 

5.  Appeal    and    Brbob    (i    216*)— Instbttc- 
TiONS— Waiveb  of  Ebbob. 

In  an  action  for  delay  in  delivering  a  death 
message,  defendant  requested  the  court  to 
charge  that  where  a  party  is  deprived  of  being 
with  her  aunt  at  her  death  by  delay  in  the  de- 
livery of  a  telegram,  in  order  to  enable  such 
party  to  recover  damages  for  mental  anguish, 
it  must  affirmatively  appear  that  special  rela- 
tions of  tenderness  existed  between  plaintiff 
and  deceased,  and  that  when  the  message  was 
accepted  for  delivery  notice  was  given  to  the 
company  of  such  relations.  In  response  to  the 
request,  the  judge  said:  "I  charge  you  that  if 
a  niece  or  nephew  should  go  and  send  a  tele- 
gram, and  the  fact  of  tha*t  relationship  was  not 
Icnown  to  the  operator,  then  you  see  the  law 
thnt  I  have  given  you  would  not  apply,  but 
that  relationship  must  be  Imown  in  order  to 
bind  the  company,  in  order  to  be  able  to  re- 
cover exemplarv  or  punitive  damages.''  Held, 
that  the  judge  s  interpretation  of  the  request 
was  so  obviously  erroneous  that  it  must  have 
been  manifest  to  defendant's  counsel  at  the 
time  that  it  was  due  to  an  inadvertence,  so 
that  defendant  waived  the  error  by  failing  to 
call  attention  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  629;   Dec.  Dig.  )  216.*] 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County ;   John  S.  Wilson,  Judge. 

Action  by  Georgia  H.  Busbee  and  another 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.     Affirmed. 

Gary  A  Hill,  for  appellant  Moore  ft 
Mars,  for  respondents. 

WOODS,  J.  This  appeal  is  from  a  judg- 
ment of  $400  recovered  by  the  plaintiff  as 
damages  for  mental  anguish  caused  by  the 
failure  of  the  defendant  company  to  trans- 
mit and  deliver  promptly  a  telegram  an- 
nouncing the  illness  of  plaintiff's  aunt.  In 
passing  on  defendant's  first  position  that 
the  circuit  Judge  should  have  held  that  there 
wafei  an  entire  failure  of  evidence  of  will- 
fulness or  wantonness,  and  also  an  entire 
failure  of  evidence  of  any  actual  damages 
suffered  by  the  plaintiff,  it  becomes  neces- 
sary to  state  the  evidence  with  some  detail. 

Elbert  F.  White  presented  for  transmis- 
sion to  the  defendant's  agent  at  Abbeville, 
about  10  o'clock  a.  m.  on  Sunday,  February 
28,  1900,  this  message:  '*Time  filed  10:20 
a.  m.  Chec^  10  Paid  25.  Mrs.  W.  H. 
Busbee,  Clearwater,  S.  C.    Aunt  Aggie  and 
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Annt  Sallle  are  In  dying  condition.  Gome. 
Elbert"  Tbe  agent  examined  the  list  of 
the  company's  offices,  but  not  with  sufficient 
care  to  discover  that  Clearwater  was  on 
the  list,  and  informed  White  that  there  was 
no  such  office.  Thereupon  White  directed 
that  the  message  should  be  sent  "via  Bath/' 
and  paid  50  cents  for  the  extra  charge  of 
sending  a  message  from  Bath  to  Clearwater. 
When  the  message  reached  Augusta,  Ga., 
the  relay  office,  the  agent  there  ask^  the 
Abbeville  agent  why  the  message  was  not  to 
be  sent  direct  to  the  Clearwater  office.  The 
Abbeville  agent,  having  thus  discovered  his 
error  in  telling  White  that  there  was  no  of- 
fice at  Clearwater,  authorized  the  Augusta 
agent  to  send  the  message  direct  to  Clear- 
water. The  Abbeville  agent  testified  that 
he  made  some  effort  to  find  White  and  re- 
turn the  extra  charge  of  50  cents,  but  was 
not  successful,  and  the  money  was  never 
returned. 

[1, 21  The  message  was  received  by  the 
iugusta  office  a  few  minutes  after  10  o'clock. 
The  Sunday  office  hours  at  Abbeville,  Bath, 
and  Clearwater  were  from  8  to  10  a.  m.  and 
from  4  to  6  p.  m.  As  the  telegram  was  not 
received  by  the  defendant's  Augusta  agent 
until  after  the  Sunday  morning  hours  at 
Biith  and  Clearwater,  no  negligence  can  be 
Imputed  to  it  for  not  having  agents  in  those 
offices  to  receive  the  message  before  4 
o'clock  in  the  afternoon.  Bonner  v.  Tele- 
graph Co.,  71  S.  C.  303,  51  S.  E.  117;  Harri- 
son V.  Telegraph  Co.,  71  S.  C.  386,  51  S.  E. 
119;  Bowen  v.  Telegraph  Co.,  77  S.  C.  127, 
57  S.  E.  674.  All  day  Sunday,  both  before  and 
after  4  o'clock  in  the  afternoon,  frequent  calls 
were  made  by  the  Augusta  office  on  the  Clear- 
water office,  but  the  agent  was  either  absent 
or  neglected  to  answer.  The  Augusta  agent 
made  no  effort  to  deliver  the  message  through 
the  Bath  office.  The  message  was  taken  by 
the  Clearwater  agent  at  8:47  on  Monday 
morning,  and  delivered  to  Mrs.  Busbee  about 
0:40.  The  defendant  owed  to  the  plaintiff 
the  duty  to  have  an  agent  at  the  Clearwater 
office  to  receive  the  message  for  her  during 
its  office  hours  from  4  to  6  p.  m.  Evi- 
dence of  the  entire  and  unexplained  failure 
of  the  Clearwater  agent  to  perform  this  ob- 
vious duty  was  evidence  from  which  an  in- 
ference of  a  conscious  failure  to  perform  a 
known  duty  could  be  reasonably  inferred. 
In  addition  to  this,  we  think  the  inference 
of  total  disregard  of  an  obvious  duty  might 
well  be  drawn  from  the  failure  of  the  Au- 
gusta agents  of  defendant  to  make  any  ef- 
fort to  send  the  message  through  the  Bath 
office  when  no  response  came  from  the  Clear- 
water office.  The  message  showed  on  its 
face  great  urgency;  the  mark  on  it  for  spe- 
cial delivery  through  the  Bath  office  indi- 
cated that  the  special  charge  had  been  paid ; 
and  it  might  with  reason  be  inferred  that 
any  regard  for  the  obligation  assumed  would 
have  resulted  in  an  effort  to  deliver  the 
message  through  the  Bath  office.    No  doubt 


the  defendant's  Augusta  agent  was  right  In 
trying  to  save  for  the  sender  the  extra  charge 
and  expedite  the  delivery  of  the  message 
by  sending  it  direct  to  Clearwater,  as  the 
sender  intended  it  should  be  sent  until  mis- 
led by  the  Abbeville  agent;  but  it  was  none 
the  less  his  duty  to  try  the  Bath  office,  when 
the  Clearwater  office  failed  to  respond.  The 
circuit  Judge  was,  for  these  reasons^  right 
In  submitting  to  the  jury  the  question  of 
willful  or  reckless  disregard  of  duty  on 
the  part  of  tbe  defendant 

[31  It  is  equally  clear  that  there  was  evl- 
dence  to  go  to  the  Jury  on  the  question  of 
damages.  The  evidence  does  show,  as  de- 
fendant's counsel  contends,  that  even  If  the 
telegram  had  been  promptly  delivered  to 
the  plaintiff  at  4  o'clock  Sunday  afternoon 
she  could  not  have  reached  the  bedside  ot 
her  aunt  before  her  death ;  but  It  also  tends 
strongly  to  show  that  the  plaintiff  could 
have  reached  Abbeville  in  time  to  attend 
the  funeral.  She  alleged  and  testified  that 
she  was  attached  to  her  aunt  by  strong  ties 
of  affection  from  very  intimate  association* 
and  it  was  for  the  jury  to  decide  whether, 
in  view  of  such  association  and  affection, 
mental  anguish  would  result  from  being  un« 
able  to  attend  the  funeral. 

[4]  Defendant's  counsel  submitted  the  fol- 
lowing request  to  charge:  **Telegraph  mes- 
sages are  accepted  for  transmission,  subject 
to  the  reasonable  rules  and  regulations  of 
the  telegraph  company,  and  if  the  evidence 
shows  that  the  defendant  company  had  rea- 
sonable office  hours  during  which  to  deliver 
telegraph  messages  in  the  towns  of  Clears 
water  and  Bath,  it  was  not  by  law  compelled 
to  deliver  messages  outside  of  said  hours." 
After  reading  the  request  to  the  jury,  the 
circuit  judge  said:  **!  charge  you  that  so 
far,  and  I  add  this  to  it:  Unless  through  its 
authorized  agent,  acting  within  the  scope 
of  his  authority,  he  assumes  for  valuable 
consideration  to  do  otherwise."  The  addi- 
tion to  the  request,  it  is  true,  was  irrele- 
vant, for  there  was  no  evidence,  whatever 
that  the  defendant  ha^d  undertaken  to  de- 
liver the  message  out  of  office  hours.  But 
a  new  trial  should  not  be  granted  merely 
because  of  an  irrelevant  instruction,  unless 
the  record  furnishes  good  reason  to  suppose 
that  tbe  verdict  was  affected  by  it  We  find 
no  such  reason  in  the  record  in  this  in- 
stance, and  the  exception  must  be  overruled. 

[61  The  comment  of  the  circuit  judge  in 
charging  the  fourth  request  of  defendant's 
counsel  gives  rise  to  a  point  of  some  difil- 
culty.  The  request  was  as  follows:  '"That, 
where  a  party  is  deprived  of  being  with  a 
relation  during  that  relation's  dying  mo- 
ments by  reason  of  delay  in  the  delivery  of  a 
telegram,  and  the  relationship  between  the 
party  and  said  relation  is  that  of  nlece^ 
proof  of  such'  relationship  Is  not  of  Itself 
sufficient  to  raise  a  presumption  of  mental 
anguish,  and,  in  order  to  enable  such  party 
to  recover  damages  for  mental  anguish  on 
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account  of  such  depriyatloD,  It  must  affirma- 
tively appear  from  tbe  evidence  that  special 
relations  of  tenderness  and  affection  existed 
between  the  plaintiff  and  the  deceased,  and 
that  at  the  time  the  message  was  accepted 
by  the  telegraph  company  for  transmission 
and  delivery  adequate  notice  was  given  the 
company  of  such  special  relations."  •  The 
presiding  Judge,  after  reading  the  request, 
said:  "I  charge  you  that  In  other  words, 
Mr.  Foreman  and  gentlemen  of  the  Jury,  if 
a  niece  or  a  nephew  should  go  and  send  a 
telegram,  and  the  fact  of  that  relationship 
was  not  known  to  the  operator,  then  you  see 
the  law  that  I  have  given  you  would  not 
apply,  but  that  relationship  must  be  known 
in  order  to  bind  the  company;  in  order  to 
be  able  to  recover  exemplary  or  punitive 
damages  that  relationship  must  be  known 
to  the  company."  The  error  of  the  circuit 
Judge  in  his  interpretation  of  the  request  is 
so  obvious  that  it  must  have  been  manifest 
to  the  counsel  for  defendant  at  the  time  it 
was  due  to  inadvertence.  We  think  it  must 
be  imputed  to  the  counsel  as  a  waiver  of  the 
obvious  mistake  of  the  presiding  Judge  that 
he  failed  to  call  attention  to  it.  This  con- 
elusion  is  strengthened  by  the  fact  that  at 
the  close  of  the  charge  the  presiding  Judge 
asked  the  question,  '*Is  there  auy thing  else, 
gentlemen?'  and  counsel  for  defendant  sub- 
mitted an  additional  request  to  charge,  with- 
out referring  to  this  inadvertence.  Worthy 
V.  Jonesville  Oil  Mill,  77  S.  C.  69,  57  S.  E. 
034,  11  L.  R.  A.  (N.  S.)  690;  Anderson  v. 
S.  C.  &  G.  R.  R.  Co.,  81  S.  C.  1,  61  S.  E.  1096. 
It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

JONES,  C.  J.,  and  HYDRICK,  J.,  concur. 

GARY,  A.  J.  (dissenting).  There  are  two 
reasons  why  I  cannot  concur  in  the  opinion 
of  Mr.  Justice  WOODS:  First  Conceding 
that  there  was  testimony,  in  the  first  in- 
stance, tending  to  show  a  reckless  disregard 
of  the  plaintiffs'  rights  by  the  defendant; 
there  was  also  testimony  satisfactorily  ex- 
plaining the  circumstances  from  which  such 
fact  might  have  been  inferred  by  the  Jury. 
The  question  of  punitive  damages  was  there- 
fore erroneously  submitted  to  the  Jury.  Sec- 
ond. The  eighth  exception  should  be  sus- 
tained. I  concur  in  the  opinion  of  Mr.  Jus- 
tice WOODS  that  the  language  used  by  his 
honor,  the  presiding  Judge,   was  erroneous. 

It  is  only  necessary  to  cite  the  cases  of  But- 
ler V.  Telegraph  Co.,  77  S.  C.  148,  57  S.  E. 
757,  and  Johnson  v.  Telegraph  Co.,  81  S.  C. 
235,  62  S.  E.  244,  17  L.  R.  A.  (N.  S.)  1002, 
128  Am.  St  Rep.  905,  to  show  that  there 
was  prejudicial  error.  But  I  cannot  accept 
the  view  expressed  by  him  that  the  presiding 
Judge  intended  to  charge  the  proposition  em- 
bodied in  the  request  The  language  used  by 
him  clearly  shows  he  intended  to  charge  that 


the  plaintiff  could  recover,  if  the  defendant 
knew  that  she  was  the  niece  of  her  deceased 
relative,  "Aunt  Aggie"  (Mrs.  J.  S.  Fisher) — 
a  very  different  principle  from  that  contain- 
ed in  the  request  The  appellants  attorneys 
had  the  right  to  presume  that  the  presiding 
Judge  was  familiar  with  the  doctrine  an- 
nounced in  the  cases  hereinbefore  mentioned; 
and,  unless  they  had  actual  notice  of  a  mis- 
take on  the  part  of  the  presiding  Judge,  or 
it  was  so  glaring  that  it  could  not  reason- 
ably be  supposed  that  the  Jury  was  misled, 
their  client  should  not  be  deprived  of  the 
right  to  review  the  erroneous  charge.  No 
such  facts,  however,  exist  in  this  case. 

It  seems  to  me  that  the  doctrine  announced 
in  the  leading  opinion  will  lead  to  much  con- 
fusion, and  bring  about  great  injustice,  and 
is  at  variance  with  the  principle  announced 
in  the  case  of  Herskovitz  v.  Baird,  59  S.  C. 
307,  37  S.  E.  922,  in  which  it  was  held  that 
the  failure  on  the  part  of  counsel  to  call  the 
presiding  Judge's  attention  to  the  fact  that 
he  had  omitted  to  charge  certain  requests 
would  not  estop  him  from  moving  for  a  new 
trial  for  such  omission,  unless  he  knew  the 
Judge's  reason  for  such  failure  to  charge. 

I  therefore  dissent 


(90  s.  c.  8) 

DIXON  et  al.  v.  PENDLETON. 

(Supreme   Court  of   South   Carolina.     Nov.   9, 

1911.) 

Wills  (J  498*)— Construction— "Issue." 

Devise  of  a  remainder  to  a  daughter  and 
the  "issue"  of  her  body  living  at  her  death  ex- 
tends to  the  daughter  of  such  devisee  and  tho 
children  of  a  deceased  daughter  of  such  devisee, 
th(»   grandchildren  of  testator. 

[Ed,  Note.— For  other  cases,  see  Wills,  Cent. 
Dis:.  §§  1087-1089;   Dec.  Dig.  §  498.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4„pp.  3782-3792;   vol.  8,  p.  7693.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;    S.  W.  G.  Shlpp,  Judge. 

**To  be  ofllclaliy  reported." 

Action  by  Minnie  M.  Dixon  and  others 
against  Mannie  M.  I'endleton.  From  the 
Judgment,  plaintiffs  appeal.    Modified. 

W.  D.  Douglas,  f'^r  appellants.  McDonald 
&  McDonald,  for  respondent 

WOODS,  J.  The  appeal  in  this  action 
for  partition  involves  the  construction  of  the 
following  clause  of  the  will  of  Osmund  Wood- 
ward, who  died  some  time  in  the  year  1862: 
"I  will  and  direct  that  all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and 
persooai,  of  every  kind  and  description,  in- 
cluding all  the  lands  nnd  all  the  negro  slaves 
and  their  increase,  which  may  be  in  posses- 
sion of  my  children  at  the  time  of  my  de- 
cease, as  a  loan  from  me,  be  divided  by  my 
executors  into  five  equal  parts  or  portions, 
one  of  which  I  give,  devise,  and  bequeath  to 
each  of  my  daughters,  namely :  Jemima  Har- 
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rison,  Sarah  Owens,  Amanda  Heath,  Rebekah 
Buchanan,  and  Befirina  Woodward  for  and 
during  the  term  of  her  natural  life,  to  and 
for  her  sole  and  separate  use,  benefit  and  be- 
hoof, and  in  no  wise  to  be  subject  or  liable  to 
the  debts,  contracts,  or  incumbrances  of  any 
/husband,  and  at  her  death  to  the  issue  of 
^  her  body  who  may  then  be  living.  In  case 
either  of  my  said  daughters  shall  die  with- 
out leaving  Issue  of  her  body  then  living,  all 
the  property  above  given  and  devised  or  be- 
queathed to  her  (except  as  hereinafter  par- 
ticularly specified)  shall  be  equally  divided 
among  her  surviving  sisters,  to  and  for  their 
sole  and  separate  use,  benefit  and  behoof  re- 
spectively, for  and  during  the  term  of  their 
natural  lives,  respectively,  precisely  in  all 
respects  as  the  original  share  or  portion 
above  devised  and  bequeathed  to  them  re- 
spectively, and  at  their  several  and  respec- 
tive deaths,  to  the  issue  of  their  bodies  who 
"may  be  then  living.  In  all  contingencies 
which  may  .arise  under  this  will,  the  issue 
of  a  deceased  daughter,  if  any  such,  shall 
represent  the  parent,  and  take  the  share 
which  the  parent  would  have  been  entitled  to 
]^Jl^  living.  In  case  either  of  my  daughters 
shall  die  in  my  lifetime,  without  leaving  is- 
sue living  at  the  time  of  my  decease,  the 
share  or  portion  above  devised  and  bequeath- 
ed to  her,  shall  fall  into  the  general  residue 
of  my  estate,  and  augment  ratably  the  shares 
or  portions  of  my  surviving  children,  the 
number  of  shares  or  portions  in  that  case 
being  less." 

Amanda  Heath,  one  of  the  daughters  men- 
tioned in  the  devise,  had  been  married  to  one 
Mobley  before  the  execution  of  the  will.  Aft- 
er the  death  of  Heath,  her  second  husband, 
she  married  one  Keller,  and  in  the  record  is 
called  Lucy  A.  Keller.  She  died  in  1909, 
leaving  surviving  as  claimants  in  remainder 
under  the  devise  "to  the  issue  of  her  body 
who  may  then  be  living"  the  following  per- 
sons: Mannie  M.  Pendleton,  a  child  of  her 
marriage  with  Mobley;  the  plaintiff  Minnie 
M.  Dixon,  a  grandchild;  the  daughter  of 
Minnie  Heath,  a  child  of  the  marriage  with 
Heath,  who  died  before  her  mother;  and  the 
other  plaintiffs,  the  children  of  Minnie  M. 
Dixon  and  the  great-grandchildren  of  the 
life  tenant,  Lucy  A.  Keller. 

The  circuit  court  held  that,  having  regard 
to  the  entire  context  of  the  will,  the  word 
'issue"  was  intended  to  mean  children,  and 
that,  as  Mannie  M.  Pendleton  was  the  only 
person  answering  the  description  of  children 
surviving  Lucy  A.  Keller,  she  took  the  en- 
tire property.  On  the  part  of  the  appellants, 
It  is  contended  that  the  children,  grandchil- 
dren, and  great-grandchildren  of  Lucy  A. 
Keller  were  all  Issue  of  the  body  of  Lucy  A. 
Keller,  and  that  the  property  should  be  di- 
vided equally  among  Mannie  M.  Pendleton, 
the  daughter,  Minnie  M.  Dixon,  the  grand- 
daughter, and  her  children,  the  great-grand- 
children of  Lucy  A.  Keller,  per  capita.  Fail- 
ing In  this,  the  appellant  contends  that  the 
word  "issue"  should  be  held  to  be  at  least 


as  comprehensive  a  term  as  heirs  of  the  body^ 
and  that  Mannie  M.  Pendleton,  the  daughter, 
and  Minnie  M.  Dixon,  the  granddaughter, 
should  each  take  one-half. 

Logically  and  on  authority  there  is  strong 
reason  for  saying  that  the  words  "issue  of 
the  body,"  when  not  limited  by  the  context, 
are  ny)re  comprehensive  than  "heirs  of  the 
body."  It  has  been  often  held  in  accordance 
with  the  commonly  understood  meaning  of 
the  words  that  heirs  of  the  body  embraces 
all  lineal  descendants  who  would  take  as 
heirs,  while  Issue  of  the  body  embraces  all'. 
lineal  descendants,  including  those  who>^ 
would  not  take  as  heirs.  Under  this  view, 
for  example,  if  one  dies  leaving  a  son  who- 
hlmself  has  children,  the  son  and  all  his 
children  would  be  issue  of  the  body,  but  the 
son  only  would  be  an  heir  of  the  body;  for 
under  the  statute  of  distributions,  the  son^s 
children  would  not  inherit  This  view  was 
strongly  presented  and  the  authorities  sus- 
taining it  cited  in  the  circuit  decree  In  Rem— ^ 
bert  V.  Catoe,  89  S.  C.  198,  71  S.  E.  959,  but 
it  was  rejected  by  this  court  in  an  opinion 
in  which  all  the  Justices  but  one  concurred; 
and  we  think  that  case  is  decisive  of  this. 
There  the  devise  was:  "All  the  rest  and  resi- 
due of  my  estate,  of  every  kind  and  descrip- 
tion, real  and  personal,  not  hereinbefore  dis- 
posed of,  I  devise  and  bequeath  to  my  be- 
loved wife,  Sarah  H.  Jones,  for  and  during 
the  term  of  her  natural  life,  with  the  power 
to  dispose  of  one-third  thereof,  while  living, 
in  any  way  she  may  choose  to  do;  the  re- 
maining two-thirds  thereof,  after  the  decease 
of  my  said  wife,  I  devise  and  bequeath  to  my 
daughter  Martha  Amanda,  to  her  sole  and 
separate  use,  during  her  life,  and  at  her 
death  to  such  of  her  issue  as  she  may  leave  i 
living  at  the  time  of  her-  death,  to  be  equally 
divided  among  such  issue,  but  if  my  said  ^ 
daughter  should  die  leaving  no  issue  alive  at' 
the  time  of  her  death,  it  is  my  will  that  said 
two-thirds  be  equally  divided  among  my  next 
of  kin  at  that  time  living,  according  to  the 
statute  of  distributions  of  intestates*  es-_ 
tates."  The  majority  of  the  court  held  that  | 
only  those  took  as  issue  who  would  have 
been  entitled  to  take  as  heirs  of  the  body  { 
under  the  statute  of  distributions.  x* 

The  other  question  Is:  Did  the  testator  In 
this  case,  when  he  devised  to  the  issue  of  his 
daughter  living  at  the  time  of  her  death, 
mean  to  limit  the  devise  to  her  child  or  chil- 
dren then  living,  to  the  exclusion  of  other 
issue  or  heirs  of  her  body?  The  word  "is- 
sue" is  often  limited  by  the  context  to  signi- 
fy children  to  the  exclusion  of  grandchildren 
and  remoter  issue;  and  In  his  forceful  opin- 
ion the  circuit  Judge  has  laid  stress  on  the 
greater  natural  affection  for  children  than 
for  grandchildren,  and  on  the  use  of  the 
word  •'parent"  in  connection  with  the  word 
"issue,"  as  strong  reasons  for  imputing  to 
the  testator  an  intention  to  so  limit  it  in  this 
Instance.  But  the  reasons  for  thinking  that 
the  testator  did  not  mean  children  only  when 
he  said  issue  seem  still  stronger.    The  words 
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"child,"  '•son/*  "daughter,*'  are  the  common 
words  In  which  men  think  and  speak  of  their 
immediate  offspring,  and,  when  the  word  '*l8- 
sue*'  Is  used  either  In  thought  or  expression, 
it  almost  Invariably  denotes  an  intention  to 
include  not  only  children,  but  other  lineal 
descendants.  Hence  issue  should  not  be  held 
'.  to  mean  children  unless  the  context  clearly 
L  indicates  that  restricted  meaning.  In  this 
long  wUl  the  testator  seems  to  carefully 
avoid  using  the  common  words  ''child"  or 
"children/*  and  repeats  the  word  "issue" 
many  times  in  referring  to  the  descendants 
of  his  children.  It  is  important  to  observe, 
f  too,  that  the  will  was  drawn  by  a  capable 
w  lawyer  who  knew  the  generally  recognized 
distinction  so  often  made  between  children 
and  issue.  On  a  doubtful  construction  be- 
tween children  and  other  descendants,  it  is 
true  that  the  presumption  of  greater  affec- 
tion for  children  should  have  weight;  but 
still  greater  weight  should  be  given  to  the 
almost  universal  inclination  and  custom  of 
parents  to  give  the  children  of  a  deceased 
child  an  equal  share  with  a  living  child.  For 
these  reasons  we  are  unable  to  agree  with 
the  circuit  court  that  the  testator  Intended 
that  any  child  of  his  daughter  who  might 
survive  her  should  take  as  her  Issue,  to  the 
exclusion  of  the  children  of  a  deceased  child. 
Comparison  of  this  will  with  that  con- 
strued by  the  court  in  Rembert  v.  Catoe, 
supra,  decided  since  the  circuit  decree  was 
rendered  in  this  case,  will  show  that  the 
word  "issue"  can  be  construed  to  have  been 
used  in  the  two  wills  in  a  different  sense  only 
on  extreme  verbal  refinement.  Such  refine- 
ment in  the  construction  of  wills  has  been 
productive  of  uncertainty  in  the  administra- 
tion of  law,  and  delay  and  expensive  litiga- 
tion In  the  settlement  of  estates,  and  should 
.  not  ,be  Indulged.  Applying  the  rule  laid 
\  down  in  Rembert  v.  Catoe,  it  results  that  is- 
i  sue  of  the  body  of  Lucy  A.  Keller,  living  at 
the  time  of  her  death,  means  heirs  of  her 
•  body,  living  at  the  time  of  her  death.  The 
heirs  of  her  body  as  determined  by  the  stat- 
ute of  distributions  were  her  daughter,  Mau- 
nie  M.  Pendleton,  and  her  granddaughter, 
Minnie  M.  Dixon,  and  each  of  these  takes 
one-half  of  the  property  devised,  to  the  ex- 
clusion of  the  children  of  Minnie  M.  Dixon. 

The  Judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  modified  *ac- 
oordingly. 

JONES.  C.  J.,  GARY,  A  J.,  and  HTDRICK, 
J.,  concur. 

(137  G«.  60) 

SOUTHERN  RY.  CO.  ▼.  JAY. 

(Supreme  Court  of  Georgia.    Oct.  28,  l&ll.) 

(Sifllahni  hy  ih€  Court.) 

1.  New  Trial  (|  132*)— Proceedings  to  Pro- 
curb— Brief  OF  Evidence— Dismissal. 
A  motion  for  a  new  trial  was  made  during 
the    August    term,    1910,    of    Monroe    superior 


court  and  an  order  passed  providing  that  it  be 
heard  on  the  17th  day  of  October,  1910,  and 
''that  the  movant  have  until  said  time  in  which 
to  prepare  and  present  for  approval  a  brief  of 
the  evidence  in  said  case,  and  to  perfect,  by 
amendment  or  otherwise,  his  motion  for  a  new 
trial,  the  said  brief  and  amended  motion  to  be 
filed  as  ordered  by  the  court."  On  October  17, 
1910,  the  court  passed  the  following  order: 
*'The  hearing  of  the  motion  for  a  new  trial  in 
the  above  case  having  been  set  for  to-day,  and 
it  appearing  to  the  court  that  the  court  re- 
porter has  been  unable  to  write  out  the  evidence 
taken  on  the  trial,  the  hearing  is  continued  to 
the  29th  of  October,  1910."  On  October  29, 
1910,  the  following  order  was  passed  by  the 
court:  "This  motion  came  up  for  hearing  on 
the  17th  day  of  October,  1910,  and  an  order 
was  passed  continuing  the  motion  until  this  the 
29,th  day  of  October,  1910,  for  the  reason  that 
the  stenographer  had  been  unable  to  translate 
the  notes  of  the  evidence.  On  call  of  the  case 
to-day,  counsel  for  defendant  moved  to  dismiss 
the  motion  because  there  was  no  authority  in 
the  order  of  the  17th  giving  the  movant  until 
the  hearing  in  which  to  present  a  brief  of  the 
evidence,  whereupon  counsel  for  movant  moved 
to  amend  the  order  nunc  pro  tunc  by  inserting 
therein  the  following:  *And  it  is  further  order- 
ed that  the  movant  have  until  said  29th  of  Octo- 
ber, 1,910,  in  which  to  present  for  approval  a 
brief  of  evidence  in  the  case.'  The  court  being 
satisfied  that  said  words  were  intended  to  be  in- 
serted in  said  order  and  that  said  right  was  in- 
tended to  be  given  the  movant,  it  is  ordered  that 
said  order  be  amended  as  prayed  for."  On  Oc- 
tober 29,  1910,  the  court  approved  the  brief  of 
evidence  presented  by  the  movant,  and  ordered 
it  filed  as  a  part  of  the  record,  ana  on  the  same 
day  passed  an  order  granting  a  new  triaL  In 
the  bill  of  exceptions,  after  reciting  that  the 
court  passed  the  order  of  October  29,  1910, 
amending  the  order  of  October  17,  1910,  pro- 
viding 'that  movant  have  until  said  29th  of 
October,  1910,  in  which  to  present  for  approval 
a  brief  of  evidence  in  the  case,*'  and  the  fact- 
that  the  plaintiff  objected  to  such  order,  it  is 
recited:  "The  court  did  t^is  because,  as  he 
stated  at  the  time,  that  he  intended  to  put  in 
the  order  when  he  signed  it  the  right  to  movant 
to  have  until  October  29.  1910,  to  present  the 
brief  for  approval."  EelcL,  the  court  did  not 
err  in  overruling  the  objection  of  the  plaintilf 
in  error  hereinbefore  referred  to,  nor  in  pass- 
ing the  order  of  October  29,  1910,  nor  in  re- 
fusing to  dismiss  the  motion  for  a  new  trial. 

[B3d.  Note.^For  other  cases,  see  New  Trial, 
Cent  Dig.  U  273-275;    Dec.  Dig.  $  132.* J 


2.  Railroads  (§|  313,  325*)— Operation— In- 
juries AT  Crossings. 

Jay  sued  the  Southern  Railway  Company 
for  damases  because  of  injuries  sustained  by  be- 
ing struck  by  one  of  its  trains  while  baclcing 
over  an  alleged  public  crossing  in  an  unincor- 
porated town  or  village.  A  verdict  was  render- 
ed in  favor  of  the  defendant,  and  to  the  order 
of  the  court  granting  the  plaintiff  a  new  trial 
the  defendant  excepted.    Held: 

(a)  If  the  crossing  at  which  the  plaintiff  was 
injured  was  one  to  which  the  sections  of  the 
Code  requiring  the  blowing  of  the  whistle  and 
the  checking  of  speed  are  applicable,  under  the 
ruling  of  the  case  of  Morgan  v.  Central  Rail- 
road, 77  Ga.  788,  such  sections  did  not  require 
the  engineer  in  charge  of  the  train  which  in- 
jured the  plaintiff  to  observe  their  requirements: 
It  appearing  that  the  train  was  being  backed 
on  a  side  track  to  leave  cars  thereon  and  began 
such  backing  between  the  blow  post  and  the 
crossing. 

(b)  The  plaintiff  testified  that  he  was  struck 
by  a  local  freight  train  backing  into  a  side  track 
while  he  was  attempting  to  cross  a  public  road 
over  the  track,  with  his  "eyes  sorter  down  to- 
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vrards  the  mill  when  I  was  hit  I  did  not  hear 
it  My  hearing  was  and  is  defective,  and  I  have 
to  use  an  ear  trumpet.  I  did  not  hear  any  one 
call  to  me  to  get  out  of  the  way  until  just  as 
1  was  bit.  I  heard  some  one  halloo,  and  tried 
to  get  off  the  traclc,  and  just  then  the  car  hit 
me.  •  ♦  ♦  The  train  was  running  seven  op 
eight  miles  an  hour.  *  *  *  x  did  not  look  or 
listen  for  the  train  when  I  went  on  the  track.  I 
thought  it  was  gone.  I  could  have  seen  the  train 
by  just  turning  my  eyes.  If  I  had,  I  could  have 
got  off,  and  wouldn't  have  got  on.  I  wasn't 
thinking.  I  was  in  a  brown  study.  I  didn't  look 
for  the  train,  because  I  just  forgot."  The  evi- 
dence of  other  witnesses  was  that  the  train  was 
running  from  three  to  five  miles  an  hour.  The 
undisputed  evidence  showed  that  the  brakeman 
on  the  back  end  of  the  rear  car  saw  the  plain- 
tiff approaching  the  crossing,  and  motioned  and 
called  to  him  to  stop,  and,  as  soon  as  he  dis- 
covered that  the  plaintiff  did  not  see  or  hear 
him,  gave  both  the  "emergency"  and  "washout" 
signals  to  the  engineer  to  stop  the  train.  The 
conductor,  who  was  standing  on  the  ground  near 
the  crossing,  wh'en  he  discovered  that  the  plain- 
tiff "was  going  to  go  upon  the  track"  immediate- 
ly gave  signals  to  stop  the  train.  The  engineer 
promptly  obeyed  the  signals,  and  stopped  the 
train  as  quickly  as  possible.  The  bell  on  the 
engine  was  being  rung  at  the  time  of  the  acci- 
dent Heldy  the  evidence  demanded  a  verdict  in 
favor  of  the  defendant,  and  the  court  erred  in 
granting  a  new  trial. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent.  Dig.  §§  1002-1005,  1029-1036;    Dec.  Dig. 
313,  325.* J 


Error  from  Superior  Court,  Monroe  Coun- 
ty;   E.  J.  Reagan,  Judge. 

Action  by  J.  W.  Jay,  Sr.,  against  the 
Southern  Railway  Company.  Verdict  for 
defendant,  and  to  an  order  granting  a  new 
trial,  defendant  brings  error.     Reversed. 

Harris  &  Harris,  for  plaintiff  in  error. 
Robt  L.  Bemer  and  Fletcher  &  Zellner,  for 
defendant  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  BECK,  J.,  absent 


(187  Ga.  64) 

CHATTAHOOCHEE  LUMBER  CO.  et  al.  t. 

YEATES  et  al. 
(Supreme  Court  of  Georgia.     Oct  28,  1911.) 

(Syllabus  by  the  Court  J 

1.  Judgment   (§  747*)  —  Conclusiveness  — 
Judgment  in  Paktition. 

A  judgment  rendered  in  partition  proceed- 
ings, had  under  Civil  Code  1910,  §  5358  et  seq., 
until  reversed  or  set  aside,  is  binding  upon  all 
who  were  parties  to  the  proceedings  with  due 
notice  thereof,  whatever  may  be  its  effect  as  to 
another  co-owner,  to  whom  no  such  notice  was 
given.    Civil  Code  1910,  S  5364. 

lEd.    Note.-— For   other  cases,  see  Judgment, 
Dec.  Dig.  §  747.* J 

2.  Judgment   (§   747*)  —  Conclusiveness  — 
Judgment  in  Partition. 

Where  proceedings  under  Civil  Code  1910,  § 
5358  et  seq.,  to  partition  real  estate  owned  by 
four  tenants  in  common,  are  had  at  the  instance 
of  two  of  the  co-owners,  and  the  latter  after- 
wards bring  a  suit  against  the  other  two  for 
injunction  and  damages  on  account  of  alleged 
trespasses  committed  upon  that  portion  of  the 
property  set  apart  to  the  plaintiffs,  the  judgment 
and  the  partition  proceedings  on  which  it  was 


based  are  admissible  in  evidence  to  establish  the 
plaintiffs'  title  to  such  portion  as  against  the 
defendant  who  was  a  party  to  such  proceedings 
and  had  due  notice  thereof,  even  if  there  was  no 
legal  notice  of  such  proceedings  to  the  other  de- 
fendant, upon  whom  no  service  was  had  in  the 
suit  for  injunction  and  damages. 

[fid.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  §  747.*J 

Error  from  Superior  Court,  Decatur  Coun- 
ty;   Frank  Park,  Judge. 

Action  by  the  Chattahoochee  Lumber  Com* 
pany  and  others  against  J.  E.  Yeates  and 
others.  Judgment  for  defendants,  and  plain- 
tlfiPs  bring  error.    Reversed. 

Donalson  &  Donalson  and  J.  R.  Pottle,  for 
plaintiffs  in  error.  Saml.  S.  Bennet  and  A* 
E.  Thornton,  for  defendants  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  thtt 
Justices  concur,  except  BECK,  J.,  absent 


(137  Oa.  M) 
FULLER  V.  WOOD  et  aL 
(Supreme  Court  of  Georgia.     Oct  28,  1911.) 

(Syllabus  by  the  CourtJ 

1.  Parties  (§  80*)  —  Objections  —  Mode  of 
Making  Objections. 

Suit  was  brought  bj[  the  only  child  of  her 
deceased  father,  who  died  intestate,  and  the 
temporary  administrator  of  his  estate,  against 
the  grantee  in  a  certain  deed  made  by  the  intes- 
tate, for  the  purpose,  among  others,  of  recover- 
ing specified  personalty  and  of  canceling  the 
deed  on  the  grounds  that  the  maker  at  the  time 
of  its  execution  was  menially  incapacitated  to 
make  the  same,  that  it  was  obtained  from  him 
by  duress  and  fraud,  that  the  only  consideration 
to  support  it  was  one  that  was  immoral  and  il- 
legal, and  that  the  description  of  the  property 
which  it  purported  to  convey  was  so  indefinite 
and  uncertain  as  to  render  the  deed  void,  and 
for  the  purpose  of  having  a  receiver  appointed 
by  the  court  to  take  charge  of  all  of  the  assets 
of  the  estate  of  the  deceased  and  of  enjoining 
the  defendant  from  ^'changing*'  such  assets. 
The  court  appointed  a  receiver  to  take  charge 
of  such  assets.  Upon  the  trial  of  the  case  it 
was  agreed  that  **the  whole  issue  in  the  case 
is  and  shall  be  only  as  to  whether  the  deed 
above  set  out  shall  be  canceled.*'  Held^  that 
in  view  of  the  defendant's  failure  to  plead  or 
demur  on  the  ground  of  a  nonjoinder  of  the 
widow  of  the  decedent,  and  in  view  of  the  above- 
quoted  stipulation,  even  though  the  testimony 
be  insufficient  to  show  that  there  was  such  a  set- 
tlement between  the  husband  and  the  wife  as 
barred  the  latter's  right  to  any  claim  in  his  es- 
tate after  his  death,  a  verdict  in  favor  of  the 
plaintiff  will  not  be  set  aside  on  the  ground  that 
the  widow  was  not  a  party  to  the  suit. 

[Ed.  Note.— For  other  cases,  see  Parties,  Gent 
Dig.  §§  123-131;   Dec  Dig.  §  80.*] 

2.  Parties  (§   88*)— Objections  — Mode  of 
Making  Objections. 

If  it  be  conceded  that  a  temporai'y  admin- 
istrator cannot  maintain  a  suit  to  cancel  a  deed 
of  his  intestate  and  recover  the  rents,  issues* 
and  profits  of  the  property  attempted  to  be  con- 
veyed thereby  (see  Ward  v.  McDonald,  135  Ga. 
515,  69  S.  E.  817),  in  view  of  the  stipulation 
above  referred  to,  and  in  view  of  the  fact  that 
there  was  no  demurrer  or  plea  raising  such  ques- 
tion, or  the  question  of  misjoinder  of  parties, 
the  defendant,  who  was  the  grantee  in  the  deed, 
cannot  have  set  aside  a  verdict  in  favor  of  the 
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plaintiffs  on  the  ground  that  the  temporary  ad- 
ministrator had  no  right  to  maintain  the  suit, 
nor  on  the  ground  of  misjoinder  of  parties,  nor 
because  of  tne  admission  in  evidence  of  the  tem- 
porary letters  of  administration  over  objection  of 
defendant  because  of  such  want  of  authority  in 
the  temporary  administrator  to  maintain  the  ac- 
tion nor  because  the  court  failed  to  charge  in 
accordance  with  such  contention. 

FEd.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  §§  150-152 ;  Dec  Dig.  S  88,*1 

3.  Deeds  (§  38*)— Dbscbiftion  of  Pbopertt. 
The  description  of  the  property  in  the  deed 
was  as  follows:  "All  right,  title,  and  interest 
that  he  now  possesses  in  lots  ^181-179  Eraser 
street  in  the  city  of  Atlanta,  county  of  Fulton, 
state  of  Georgia,  the  same  land  and  houses  are 
located  at  the  northwest  corner  of  Fraser  and 
Fulton  Sts.,  the  same  being  the  property  deeded 
or  conveyed  jointly  to  Nelson  Wooa  and  Lizzie 
Fuller,  and  more  fully  described  on  the  deed 
books  of  Fulton  county  records.'*  Held^  that  the 
deed  could  not  be  declared  to  be  void  on  its  face 
on  the  ground  that  the  propertv  was  insufficient- 
ly described,  and,  in  view  of  the  evidence  which 
applied,  the  description  to  the  subject-matter, 
the  court  erred  in  submitting  to  the  jury  the 
question  as  to  whether  the  deed  was  void  for 
want  of  sufficient  description  of  the  property  at- 
tempted to  be  conveyed,  and  in  authorizing  the 
jury  to  cancel  the  deed  if  they  found  it  to  be 


td 


void  for  that  reason.  Under  the  evidence,  the 
deed  was  not  void  for  want  of  sufficient  descrip- 
tion of  the  property. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  65-79;    Dec.  Dig.  §  36.*] 

4.  Witnesses  (|  201*)— Competency— Confi- 
dential Relations  —  Attorney  and  Cli- 
ent. 

Where  a  person  who  desired  to  make  a  deed 
cave  instructions  to  an  attorney  to  prepare  it, 
in  the  presence  of  a  third  party  who  bore  no  con- 
fidential relation  to  the  grantor  or  the  attorney, 
and  stated  that  he  owed  the  person  to  whom 
he  wished  to  make  the  deed  "money,  and  that 
he  wanted  to  make  this  deed  to  pay  it  back,*' 
and  upon  the  deed  being  prepared  such  attorney 
and  such  third  person  became  the  witnesses 
thereto,  the  attorney  was  not  incompetent  to 
testify  to  the  statement  above  recitea,  on  the 
ground  that  it  was  a  confidential  or  privileged 
communication  between  attorney  and  client. 
O'Brien  v.  Spalding,  102  Ga.  490,  31  S.  E.  100, 
66  Am.  St.  Rep.  202. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  754,  755;   Dec.  Dig.  i  201.*] 

5.  Appeal  and  Ebbob  (8  1056*)  —  Review — 
Habmless  Ebbob. 

It  is  unnecessary  to  consider  the  assign- 
ment of  error  complaining  that  the  attorney 
was  not  permitted  to  testify  as  to  what  prop- 
erty the  grantor  told  him  to  draw  the  deed  to 
cover,  as  it  appears  from  this  assignment  that 
this  testimony  was  offered  for  the  purpose  of 
showing  that  the  deed  should  be  reformed,  and 
the  record  shows  that  this  issue  was  by  agree- 
ment eliminated  from  the  trial  of  the  case. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4187-4193;  Dec.  Dig.  § 
1056.*] 

6.  Witnesses  (8  139*)—Competency— Testi- 
mony AS  TO  TBANSACTIONS   WITH  DECEASED 

Persons— Pabties—Administbatob. 

AVhere  suit  was  originally  brought  by  the 
temporary  administrator  and  an  heir  of  the  de- 
cedent against  the  grantee  in  a  deed  made  by 
the  defendant  to  cancel  the  deed  and  to  recover 
personal  property,  upon  an  issue  which  could  be 
made  by  the  temporary  administrator  the  de- 
fendant would  be  an  incompetent  witness;  but 
a  temporary  administrator  is  not  authorized  to 
sue  for  the  recovery  of  land,  or  to  cancel  a  deed. 


and  where  in  the  progress  of  such  a  composite 
action  counsel  enter  into  a  stipulation  eliminat- 
ing any  question  which  the  temi)orary  adminis- 
trator could  make,  and  leaving  the  case  for  de- 
termination substantiallv  between  the  heir,  as 
plaintiff,  and  the  defendant,  upon  the  question 
of  cancellation,  the  defendant  would  not  be  an 
incompetent  witness  to  testify  to  transactions 
and  communications  had  with  the  deceased  mak- 
er of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  8§  582-597;  Dec.  Dig.  8  139.*] 

Error  from  Sui)erlor  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  Hattie  Wood  and  another 
against  Lizzie  Fuller.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Reversed. 

J.  F.  Golightly  and  J.  B.  Suttles,  for  plain- 
tiff in  error.  McDaniel  &  Black  and  Robt. 
C.  &  Philip  H.  Alston,  for  defendants  In  er- 
ror. 

HOLD  EN,  J.  Judgment  reversed.  All  the 
Justices  concur,   except  BECK,  J^   absent 


(137  Ga.  70) 
HUBERT  ▼.  MERCHANTS'  BANK  et  aL 
(Supreme  Court  of  Georgia.     Oct  28,  1911.) 

(Syllahut  hy  the  Court,) 

Vendob  and  Pubchaseb  (8  237*)— Bona  Fidk 
PuRcuASEKs  —  Consideration— Pbe-exist- 
INO  Indebtedness. 

Olive,  owning  a  piece  of  realty,  made  a  deed 
to  secure  a  debt  to  Mrs.  Costa,  under  the  provi- 
sions of  Civil  Code  1910,  8  3306  et  seq.,  and  re- 
ceived back  a  bond  for  titles  as  provided  for 
therein.  This  deed  was  duly  recoraed,  and  re- 
cited that  the  grantee  had  given  the  grantor  a 
bond  for  title.  Thereafter  Olive,  who  was  in- 
debted to  the  Merchants'  Bank  and  had  pledged 
to  it  certain  stock  in  two  corporations  to  secure 
the  indebtedness,  transferred  to  the  bank  the 
bond  for  title  to  secure  such  indebtedness,  in 
consideration  of  which  transfer  the  bank  sur- 
rendered to  him  the  stock.  The  bond  for  title 
and  the  transfer  thereof  were  never  record*^. 
Subsequently,  under  the  provisions  of  the  Code 
above  referred  to,  Olive  executed  a  deed  to  the 
property  to  Mrs.  Hubert,  subject  to  the  deed 
from  Olive  to  Mrs.  Costa,  and  without  actual 
notice  on  the  part  of  Mrs.  Hubert  of  the  transfer 
of  the  bond  for  title,  which  deed  was  duly  re- 
corded. This  deed  was  to  secure  a  pre-existing 
debt  due  to  Mrs.  Hubert  by  Olive,  and  **there 
was  no  additional  consideration  therefor.'*  The 
property  sold,  and  from  the  proceeds  thereof  a 
certain  sum  (insufficient  to  pay  the  debt  due  ei- 
ther the  bank  or  Mrs.  Hubert)  was  placed  in  the 
hands  of  a  receiver  to  await  the  determination 
of  the  court  as  to  whether  the  bank  or  Mrs.  Hu- 
bert was  entitled  thereto.  From  a  judgment  of 
the  court  awarding  the  fund  to  the  bank,  Mrs. 
Hubert  sued  out  a  writ  of  error  to  this  court 
Held,  Mrs.  Hubert  having  taken  from  Olive  a 
security  deed  to  the  latteifs  equity  in  the  land 
for  the  purpose  of  securing  a  pre-existing  in- 
debtedness, and  on  no  other  consideration,  she 
does  not  rank  as  a  purchaser  within  the  mean- 
ing of  the  rule  of  law  which  protects  a  bona 
fide  purchaser  without  notice  from  the  rights  of 
the  assignee  of  a  bond  for  title  covering  the  same 
property,  who  had  previously  acquired  a  trans- 
fer of  the  bond  for  titles  from  (Mive  upon  a  pres- 
ent consideration  to  secure  a  pre-existing  debt 
Harris  v.  Evans,  134  Ga.  161,  67  S.  B.  880; 
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Dinklei  y.  Potts,  90  6a.  103,  15  S.  E.  690; 
Matthews  v.  Kennedy,  113  Ga.  878,  88  S.  E. 
854. 

(a)  The  rights  of  the  bank  in  the  fund  arising 
from  the  sale  of  the  property  are  superior  to 
those  of  Mrs.  Hubert,  though  the  assignment  of 
the  bond  for  titles  to  the  bank  was  not  record- 
ed, and  the  deed  to  Mrs.  Hubert  was  recorded. 
This  is  true,  conceding  that  the  law  authorizes 
the  record  of  an  assignment  of  a  bond  for  titles, 
and  that  the  law  with  reference  to  the  record  of 
deeds  and  liens  and  the  effect  of  a  failure  to 
make  such  record  applies  to  such  assignments. 
See  Deen  v.  Williams,  128  Ga.  265,  57  S.  E. 
427. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  577-579;  Dec  Dig.  § 
237.*]  • 

Error  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Action  between  E.  S.  Hubert  and  the  Mer- 
chants* Bank  and  others.  From  the  Judg- 
ment, Hubert  brings  error.     AfBxmed. 

E.  H.  Callaway,  for  plaintiff  In  error. 
Wm.  H.  Barrett,  G.  B.  Coffin,  P.  C.  CVGor- 
man,  and  W.  K.  Miller,  for  defendants  in 
error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.»  absent. 


(137  Oa.  63) 

McMillan  v.  QUINCEY  et  al. 
(Supreme  Court  of  Georgia.    Oct.  28,  1911.) 

(Syllabus  hy  the  Court.) 


1.  Brokers  (§  11*)— E>iPLOYMENT  —  Revoca- 
tion OF  Contract. 

Where  an  owner  of  a  large  tract  of  land 
employed  two  agents  to  sell  it,  and  it  was  agreed 
that  the  agents  should  pay  all  expenses  of  every 
kind  of  putting  the  property  in  shape  for  selling 
and  incident  to  the  sale  thereof,  that  they  should 
have  the  land  surveyed  and  divided  into  town 
lots,  and  have  the  streets  well  graded  and  the 
propert:^  well  advertised,  and  that  they  should 
use  their  best  efforts  to  sell  it,  and  should  re- 
ceive no  pay  or  compensation  for  expenses  so 
incurred,  or  for  advertising  and  putting  the 
proi)erty  upon  the  market,  or  for  their  services 
m  connection  therewith,  except  a  specified  share 
of  the  proceeds  arising  from  the  sale  of  the 
lands,  and  where,  in  the  performance  of  such 
agreement,  the  agents  proceeded  to  comply  with 
the  contract  on  their  part,  and  expended  time 
and  money  in  laying  out  the  property  and  pre- 
paring it  for  salie,  and  did  sell  some  of  the  lots, 
the  owner  did  not  have  the  right,  without  law- 
ful cause,  to  revoke  the  contract  at  his  mere  op- 
tion. Under  such  facts,  if  no  time  limit  was 
fixed  in  the  contract  for  its  performance,  the 
agents  were  entitled  to  a  reasonable  time  there- 
for;  and  if,  before  the  expiration  of  such  rea- 
sonable time,  the  owner  of  the  land,  without 
lawful  cause,  revoked  the  contract  and  declined 
to  aUow  the  agents  to  proceed  further  with  its 
performance,  he  was  liable  to  them  in  damages 
tor  so  doing. 

[Ed.    Note.— For    other    cases,    see    Broken, 
Cent.  Dig.  §  58;   Dec.  Dig.  §  11.*] 

2.  Brokers  (|  11*)— EJmployhent— Liability 
OF  Princifai.  for  Breach  of  Contract- 
Measure  OF  DAiiAOES. 

In  such  a  case  the  measure  of  damages 
would  be  fixed  in  accordance  with  the  terms  of 
the  contract.  Where  certain  lots  had  been  sold, 
and   the  owner  refused  to  carry  out  tlie  sales. 


the  agents  were  entitled  to  recover  the  portion 
of  the  purchase  price  which  was  to  be  paid  them 
under  the  contract  As  to  unsold  lots,  they  were 
entitled  to  recover  what  they  lost  under  the 
contract  by  reason  of  its  breach  on  the  part  of 
the  landowner;  and,  for  the  purpose  of  deter- 
mining the  amount  of  such  damage,  it  could  be 
shown  what  would  have  been  the  share  of  the 
agents,  after  deducting  expenses  incident  to 
their  further  performance  of  the  contract,  had 
the  lands  been  sold  by  them.  Strong  v.  West, 
110  Ga.  382,  35  S.  fO.  683;  Durkee  v.  Gunn 
(1889)  41  Kan.  496,  21  Pac  637,  13  Am.  St 
Rep.  300;  Blumenthal  &  Co.  v.  Bridges,  91  Ark. 
212,  120  S.  W.  974,  24  L.  R.  A.  (N.  S.)  279. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  58;   Dec.  Dig.  §  11.*] 

3.  Sufficiency  of  Evidence  —  Motion  fob 
New  Tbial  —  Overbulino  Demurrer  —  No 
Error. 

The  evidence  authorized  the  verdict,  and 
there  was  no  such  error  in  any  of  the  rulings 
complained  of  in  the  motion  for  a  new  trial,  or 
in  the  exception  to  the  overruling  of  the  de- 
murrer, as  to  require  a  reversal 

E)rror  from  Superior  Court,  Xrwln  County; 
U.  V.  Whipple,  Judge. 

Action  by  19.  J.  Quincey  and  another 
against  Jacob  McMillan.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

L.  Kennedy  and  Graham  &  Graham,  for 
plaintiff  in  error.  Roscoe  Lake,  for  defend- 
ants in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent. 


037  Ga.  56) 
RUFF  v.  COPBLAND  et  al. 
(Supreme   Court  of  Georgia.     Oct  12,  1911.) 

(Syllabus  by  the  Court.) 

Cancellation  of  Instruments  (§  37*)— Sub- 
jects OF  Relief— Sale  of  Purchase-Mon- 
ey Notes. 

There   was  no  error  in  the  ruling  of  the 

judge  refi2sing  to  grant  an  injunction. 
[Ed.  Note. — For  other  cases,  see  Cancellation 

of  Instruments,  Cent.  Dig.  §§  66-81 ;   Dec.  Dig. 

§  37.*] 

Error  from  Superior  Court,  H^ralaon 
County;    Price  Edwards,  Judge. 

Action  by  M.  U.  Ruff  against  J.  T.  Cope- 
land  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  brings  error.    Affirmed. 

At  an  interlocutory  hearing  of  a  petition 
for  injunction  and  other  relief,  general  and 
special  demurrers  had  been  filed.  The  plain- 
tiff offered  to  submit  evidence,  which  his  at- 
torney stated  to  the  court  would  sustain  the 
allegations  of  the  petition.  The  judge  re- 
fused to  allow  the  evidence  Introduced,  and 
ordered  that  a  former  restraining  order  be 
dissolved  and  that  the  prayer  for  injunction 
be  denied.  The  object  of  the  suit  was  to 
set  aside  the  sale  of  a  certain  com  mill  and 
real  estate  appurtenant  thereto,  which  de- 
fendants had  made  to  plaintiff,  and  cancel 
purchase^money   notes,   which    the  plaintUf 
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had  executed,  and  In  aid  of  the  other  relief 
to  enjoin  defendants  from  negotiating  the 
sale  of  certain  of  the  purchase-money  notes 
which  had  not  matured.  It  was  alleged, 
among  other  things,  in  effect,  that  by  way 
of  inducement  to  plaintiff  defendants,  hy 
letter,  represented  to  plaintiff,  on  November 
25,  1910,  that  **our  territory  extends  from 
<^edartown  to  Griffin,  Ga.,  on  Central  of 
Georgia,  and  from  Austell  to  Anniston,  Ala., 
on  Southern  Railway.  And  our  local  custom 
territory  extends  8  miles  east  and  8  miles 
norths  10  miles  west  and  12  miles  south,  our 
exclusive  territory.  We  have  milling  and 
[in?]  transit  rates  over  both  railroads,  and 
a  reputation  established  that  takes  care  of 
Itself;  in  fact,  if  you  will  come  and  see  for 
yourself,  you  will  find  an  opportunity  seldom 
ever  offered  for  sale."  Relying  on  such  rep- 
resentations, the  purchase  was  made  Decem- 
ber 10,  1010;  plaintiff  giving  promissory 
notes,  maturing  at  Intervals,  to  cover  the 
purchase  price,  and  the  defendant  executing 
a  bond  for  title  and  delivering  the  property 
to  the  purchaser.  Plaintiff  undertook  to  op- 
erate the  mill,  but  soon  found  that  all  of 
the  representations  made  by  the  defendants 
"were  false  and  fraudulent  and  were  made 
for  the  purpose  of  swindling  him."  The 
capacity  of  the  mill  was  not  as  represented. 
The  defendants  did  not  have  the  exclusive 
territory  they  claimed,  there  being  at  least 
eight  mills  that  ground  com  in  the  territory 
which  defendants  made  plaintiff  believe  was 
their  exclusive  territory.  Diefendants  had 
no  milling  in  transit  rates  on  either  of  the 
railroads.  Soon  after  plaintiff  took  charge 
of  the  mill  property  he  was  ousted  from  a 
large  part  of  it  by  the  Central  of  Georgia 
Bailroad  Company,  and  defendants  cannot 
convey  such  part  On  April  29,  1911,  plain- 
tiff wrote  defendants  a  letter,  which  in  ef- 
fect complained  that  they  had  misrepresent- 
ed, as  hereinabove  set  out,  and  proposed  to 
"return  to  you  the  property,  with  improve- 
ments, in  consideration  of  the  return  to  me 
of  all  the  papers  now  held  by  you  against 
me,  with  all  money  to  you  by  me  on  said 
property,  you  to  have  a  reasonable  amount 
for  the  use  of  the  property,  less  a  reasonable 
amount  as  damage  which  I  have  incurred  in 
loss  of  money  and  time  and  the  expense  of 
moving  my  family  from  Smyrna,  Ga.,  to 
Bremen,  Ga.  To  determine  the  amount  for 
the  use  of  your  mill  and  my  loss  and  ex- 
pense, I  am  willing  to  submit  to  and  abide 
the  decision  oT  three  disinterested  men  of 
the  town  of  Bremen,  Ga.  I  am  willing  at 
any  time  to  carry  out  this  proposition  and 
give  you  possession.*'  To  this  letter  defend- 
ants **declined"  and  "refused  to  reply,"  but 
instead  have  endeavored  and  are  still  en- 
deavoring to  sell  and  transfer  the  notes  ex- 
ecuted by  plaintiff,  in  order  to  avoid  any  de- 
fense or  claim  of  fraud  which  plaintiff  has 
against  them.  All  the  representations  and 
promises,  so  made  by  the  defendants  as  afore- 
said, were  false  and  fraudulent,  and  were 


only  made  with  a  view  to  "dupe,  deceive, 
and  defraud"  plaintiff  and  **rob  him  of  his 
money,  home  and  property." 

Frank  L.  Neufvllle,  Geo.  F.  Gober,  L  N. 
Cheney,  and  J.  S.  Edwards,  for  plaintiff  in 
error.  C.  E.  Hoop  and  Grimth  &  Matthews, 
for  defendants  in  error. 

ATKINSON,  J.  The  object  of  the  suit  was 
to  compel  the  defendant  to  rescind  a  con- 
tract of  sale  of  real  estate,  to  recover  back 
so  much  of  the  purchase  price  as  had  been 
paid,  and  to  recover  as  damages  the  expense 
he  Incurred  in  moving  his  family.  The  case 
must  be  decided  as  if  all  the  allegations  of 
the  petition  were  admitted  to  be  true,  be- 
cause the  Judge  refused  to  permit  the  plain- 
tiff to  introduce  evidence  in  support  of  his 
allegations,  and  upon  the  mere  reading  of  the 
record  entered  a  Judgment  against  him. 
Where  land  is  sold  and  delivered,  but  title 
is  not  to  pass  until  payment  in  full  of  the 
purchase  money,  if  the  purchaser  loses  part 
of  the  land  from  defective  title, .  he  may 
claim  either  a  rescission  of  the  entire  con- 
tract, or  a  reduction  of  the  price  according 
to  the  relative  value  of  the  land  so  lost. 
Code  1910,  S  4124.  According  to  the  allega- 
tions of  the  petition,  this  was  an  entire  con- 
tract, and  the  plaintiff  was  ousted  from  a 
part  of  the  property,  title  to  which  was  not 
vested  In  defendants  and  could  not  be  con- 
veyed by  them.  Under  such  circumstances 
the  plaintiff  had  the  right  to  rescind  the 
entire  contract,  which  would  carry  with  it 
the  right  to  recover  so  much  of  the  purchase 
money  as  had  been  paid,  and  to  have  surren- 
dered the  unpaid  notes  and  securities  given 
for  the  balance  of  the  purchase  price  if  they 
were  in  the  hands  of  the  defendants.  It 
would  also  carry  with  It  the  right  to  plead 
an  abatement  of  the  purchase  price  If  the  de- 
fendants were  suing  the  notes.  One  feature 
of  the  plaintiff's  petition  presented  the  the- 
ory that  he  was  entitled  to  rescind  the  con- 
tract, and  recover  so  much  of  the*  purchase 
price  as  had  been  paid,, and  also  have  the  un- 
paid notes  and  securities  restored  to  him, 
and  that  based  on  these  rights  he  was  also 
entitled  to  an  injunction  to  prevent  an  as- 
signment of  the  notes  and  securities,  so  that 
they  would  not  thereby  be  placed  in 'the 
hands  of  third  persons  beyond  the  reach  of 
plaintiff's  equity.  It  was  not  alleged  that 
the  defendants  were  insc^vent  or  nonresi- 
dents, but  it  was  not  absolutely  essential 
that  such  grounds  for  equitable  interference 
should  exist  If  the  plaintiff  were  entitled 
to  rescind  and  have  his  notes  and  securities 
surrendered,  it  ought  to  be  done  at  once, 
without  making  him  await  the  maturity  of 
the  notes  and  payment  thereof  to  third  per- 
sons, and  then  taking  the  risk  of  collects 
ing  back  the  amount  from  the  defendants. 
Such  relief  would  be  open  to  him,  but  it 
would  not  be  that  adequate  and  complete  re- 
lief which  equity  would  afford  him  by  stay- 
ing the  transfer  of  the  notes  and  securities 


508 


72  SOUTHEASTERN  REPORTER 


(Ga. 


and  allowing  the  plaintiff  to  set  up  his  de- 
fense wblle  In  the  hands  of  the  original 
payee.  But,  to  whatever  relief  the  plaintiff 
might  be  entitled,  the  election  which  he  has 
made  by  basing  his  right  to  recover  on  re- 
scission bas  made  It  essential  that  he  show 
a  right  to  rescind.  Where  a  contract  Is 
timely  repudiated  on  sufficient  grounds,  and 
restoration  properly  offered,  a  suit  will  lie 
to  recover  back  what  was  paid  in  pursuance 
of  the  contract;  but  such  is  not  the  case  If 
the  contract  is  not  repudiated,  or,  being  re- 
pudiated, there  are  not  sufficient  grounds  to 
justify  It. 

Fraud  Is  another  ground  for  the  rescission 
of  a  contract  in  equity.  Considering  the  al- 
legations of  the  petition,  as  admitted,  to  be 
true,  It  appears  that  for  the  purpose  of  de- 
frauding the  plaintiff  the  defendants  made 
misrepresentations  as  to  the  exclusive  terri- 
tory of  the  mill  and  as  to  the  milling  In 
transit  rates  over  the  railroads.  These  were 
matters  peculiarly  within  the  knowledge  of 
the  defendants,  and  for  them  to  willfully 
misrepresent  the  facts  In  regard  thereto  in 
such  manner  as  to  deceive  the  plaintiff  and 
induce  him  to  buy,  when  he  would  not  have 
done  80  had  the  truth  been  revealed,  it  would 
amount  to  such  a  fraud  upon  the  plaintiff, 
after  he  had  acted  thereon  to  his  Injury,  as 
would  authorize  him  to  cancel  the  contract. 
But  in  order  for  the  party  defrauded  to  can- 
cel the  contract  on  account  of  fraud  upon 
the  part  of  the  opposite  party,  Inducing  him 
to  act  to  his  Injury,  he  should  repudiate  the 
contract  promptly  upon  discovery  of  the 
fraud.  Strodder  v.  Southern  Granite  Co., 
94  Ga.  626,  19  S.  E.  1022 ;  Pearce  &  Williams 
Co.  V.  Borg  Chewing  Gum  Co.,  Ill  Ga.  &i7, 
36  S.  E.  457 ;  Tuttle  v.  Stovall,  134  Ga.  325, 
67  S.  E.  806.  He  should  also  offer  to  re- 
store the  opposite  party  to  his  original  sta- 
tus. Civil  Code  1910,  §  4305.  Relatively  to 
the  respective  grounds  urged  for  rescission. 
It  does  not  clearly  appear  what  part  of  the 
property  plaintiff  was  ousted  from,  or  when 
the  ouster  occurred,  or  when  plaintiff  claims 
to  have  discovered  the  facts  constituting  the 
alleged  fraud,  so  that  it  might  be  said  with 
any  degree  of  certainty  that  he  acted  with 
due  diligence  In  repudiating  the  contract. 
Being  the  plaintiff,  the  burden  rested  upon 
him  to  make  it  so  appear.  Nor  did  the  plain- 
tiff, in  his  letter  of  repudiation  and  offer  to 
rescind,  propose  unqualifiedly  to  restore  the 
status.  His  offer  was  coupled  with  the  con- 
dition, among  others,  that  the  defendants 
should  submit  to  the  arbitrament  of  three 
men  in  a  particular  place,  and  should  bear 
the  expense  of  moving  plaintiff's  family  from 
Smyrna,  Ga.,  to  Bremen,  Ga.  There  Is 
nothing  to  indicate  the  amount  of  this  ex- 
pense, or  to  show  that  It  was  reasonably 
within  the  contemplation  of  the  parties  at 
the  time  the  contract  was  made,  so  as  to 
render  it  a  proper  element  of  damages  for 


the  plaintiff  to  recover  against  the  defend- 
ants. 

Assuming  that,  in  order  to  rescind,  the 
plaintiff  might  not  be  required  to  forego  his 
claim  for  damages,  yet  if  in  his  offer  he  re- 
stricts the  manner  of  ascertaining  his  dam- 
ages, and  bis  demand  includes  the  payment 
of  damages  for  which  the  defendants  are  not 
liable,  and  it  Is  not  shown  that  the  property 
is  not  in  the  same  condition  as  when  receiv- 
ed, or,  if  it  has  been  damaged,  there  is  no 
offer  to  pay  damages  for  its  deterioration, 
such  offer  would  not  amount  to  an  offer  to 
restore  the  status.  WhUe,  as  against  gen- 
eral objections,  the  admitted  allegationa 
were  sufficient  to  show  grounds  for  cancel- 
lation on  each  of  the  two  theories  that  were 
relied  upon  for  rescission,  they  were  not  suf- 
ficient to  show  affirmatively  that  the  plain- 
tiff had  timely  and  In  an  appropriate  man- 
ner offered  to  make  such  restoration  as 
would  put  the  defendants  in  the  position 
which  they  occupied  originally,  and  accord* 
Ingly  they  were  not  sufficient  to  show  that 
the  plaintiff  was  in  a  position  to  ask  rescis- 
sion in  a  court  of  equity.  Having  founded 
his  application  for  Injunction  upon  the  right 
of  rescission,  there  was  no  error  in  refus- 
ing the  injunction. 

Judgment  affirmed.  AH  the  JusticeB  oon- 
cur,  except  BECK,  J.,  absent 


(187  Gft.  tt) 

CITT  OF  DAWSON  v.  DAWSON  TELB- 

PHONE  CO. 

(Supreme  Court   of   Georgia.     Oct.   28>   1911.) 

(Syllabus  by  the  Court,) 

1,  Telegraphs  and  Telephones  (§  33*)  — 
Regulation  —  Authority  of  Railboad 
Commission. 

The  Dawson  Telephone  Company  made  ap- 
plication to  the  mayor  and  council  of  the  city 
of  Dawson  to  grant  it  "a  franchise  in  and  over 
the  streets  and  alleys,  sidewalks  and  property  of 
the  city  of  Dawson,  on  such  terms  as  yon  may 
think  wise,  for  the  purpose  of  erecting,  operat- 
ing, owning  and  controlling  a  telephone  system 
in  the  city  of  Dawson."  Upon  such  applica- 
tion the  mayor  and  council  passed  an  ordi- 
nance on  October  6,  19C^,  granting  such  fran- 
chise, section  3  of  which  ordinance  is  as  fol- 
lows: "Said  company  shall  at  all  times  be  sub- 
ject to  the  city  ordinances  now  in  existente* 
such  as  may  be  hereafter  passed*  and  to  such 
rules  and  regulations  touching  telephone  com- 
pany, their  rates,  and  affairs  as  may  be  here- 
after ordained,  which  are  just  and  reasonable. 
The  said  company  further  agrees  and  binds 
itself  by  this  ordinance  that  the  rates  charged 
shall  be  $1.50  per  month  for  resident  phones 
and  $2.50  per  month  for  business  phones.  The 
said  company  further  agrees  that  in  considera- 
tion of  the  privileges  herein  granted  Chat  it  will 
furnish  free  phone  service  to  the  city  of  Daw- 
son for  its  several  departments."  And  section 
5  is  as  follows:  "This  ordinance  shall  become 
operative  from  the  date  of  its  acceptance,  in 
writing,  by  the  company  aforesaid."  The  com- 
pany signed  a  writing,  directed  to  the  city  coun- 
cil, wherein  it  was  recited  that  the  company 
accepted  the  franchise  granted  to  it  by  the 
council  "under  date  of  October  6,  1008."     The 
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company  began  business  ander  such  franchise 
and  charged  the  rates  named  in  the  ordinance. 
Upon  application  of  <the  company  to  the  Rail- 
road Commission  to  allow  it  to  increase  its 
charges  for  telephone  service,  the  Commission 
on  January  5,  1911,  after  hearing  had  upon  the 
application,  passed  an  order  x>ermitting  the 
company  to  cnarge  for  residence  telephones  $2 
per  month  and  for  business  telephones  $3.50 
per  month,  and  the  company  thereafter  increas- 
ed its  rates  accordingly.  The  citj  filed  an  ap- 
plication to  enjoin  the  company  from  charging 
the  rates  permitted  by  the  order  of  the  Com- 
mission, and  to  the  order  of  the  court  refusing 
the  injunction  the  city  excepted.  Held,  the 
Railroad  Commission  of  this  state  has  the  right 
to  fix  the  rates  to  be  charged  by  telephone  com- 
panies for  the  use  of  their  telephones  in  send- 
ing and  receiving  messages  within  the  state. 
Civil  Code  1910,  |§  2662,  2663. 

(a)  The  graniting  of  a  franchise  to  a  tele- 
phone company  by  an  ordinance  passed  by^  the 
municipal  authorities  of  a  city,  wherein  it  is 
provided  that  the  company  "agrees  and  binds 
Itself  by  this  ordinance  that  the  rates  charged 
shall  be  $1.50  per  month  for  residence  phones 
and  $2.50  per  month  for  business  phones,*'  and 
an  acceptance  of  such  franchise  oy  the  com- 
pany, does  not  prevent  the  telephone  company 
from  increasing  such  charges,  if  permission  to 
do  so  is  subsequently  granted  it  by  the  Rail- 
road Commission,  especially  as  it  appears  that 
the  city  was  not  specifically  authorized  by  its 
charter,  or  other  legislative  enactment,  to  fix 
the  charges  to  be  made  by  telephone  com- 
panies. Home  Telephone  &  Telegraph  Co.  v. 
City  of  Los  Angeles,  211  U.  S.  265,  29  Sup.  Ct. 
50.  53  L.  Ed.  176. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  <§  21;  Dec.  Dig.  S 
33.*] 

2.  Constitutional  Law  (§  154*)— Ihpaibino 
Obliqation  of  Contbact— Regulation  of 
Rates. 

The  order  of  the  Railroad  Commission  does 
not  violate  the  provisions  of  the  »tate  and  fed- 
eral Constitutions  prohibiting  the  impairment 
of  the  obligations  of  contracts. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  §  154.*] 

Error  from  Superior  Court,  Terrell  Coun- 
ty;  W.  C.  Worrlll,  Judge. 

Action  by  the  City  of  Dawson  against  the 
Dawson  Telephone  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

T.  T.  Miller  and  L.  C.  Hoyle,  for  plaintiff 
In  error.  H.  A.  Wilkinson  and  M.  C.  Ed- 
wards, for  defendant  In  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent. 


a37  Ga.  65) 

J.   S.   SCHOFIELD'S    SONS  CO.   t. 
WOODWARD. 

(Supreme   Court  of  Georgia.     Oct.  28,   1911.) 

(Syllaibus  by  the  Court.) 

1.  Sales  (§  472*)— Conditional  Sale. 

Where  one  sells  and  delivers  personalty  to 
a  contractor,^  and  retains  title  thereto,  but  be- 
fore the  writing  cTvidencin^  the  contract  re- 
taining title  in  the  seller  is  recorded  or  exe- 
cuted the  contractor  uses  the  personalty  in  the 
permanent  improvement  of  the  real  estate  of 
another,    the   seller   cannot    recover   such    per- 


sonalty from  the  latter.  This  is  true,  though 
the  contract  between  the  owner  of  the  real  es- 
tate and  the  contractor  for  the  improvement 
of  the  former's  proi>erty  bad  not  been  complet- 
ed, and  though  the  real  estate  owner  had  not 
paid  the  contractor  the  full  contract  price  for 
the  improvement  of  the  property  at  the  time  the 
contract  retaining  title  to  the  property  in  the 
seller  was  recorded. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  472.*] 

2.   DiBECTINO   VEBDICT. 

The  court  committed  no  error  in  directing 
a  verdict  in  favor  of  the  defendant. 

Error  from  Superior  Court,  Fulton  County ; 
Geo.  Tm  Bell,  Judge. 

Action  by  J.  S.  Schofleld's  Sons  Company 
against  J.  C.  Woodward.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Alex.  W.  Smith,  Jr.,  and  Frank  L.  Neuf- 
vUle,  for  plaintiff  in  error.  J.  D.  Bradwell 
and  Leonard  Haas,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK^  J.,  absent 


ao  Oa.  App.  28) 
TTUS  V.  STATE.     (No.  3.364.) 

(Cdurt  of  Appeals  of  Georgia.     Nov.  7,  1911.) 
(SyUahus  hy  the  Court.) 

ClBCUMSTANTIAL   EVIDENCE. 

The  decision  in  this  case  is  controlled  by 
the  ruling  of  this  court  in  TwiUey  v.  State,  v 
Ga.  App.  435,  71  S.  E.  587. 

Error  from  City  Court  of  Sparta;  R.  W. 
Moore,  Judge. 

Earnest  Tyus  was  convicted  of  gambling, 
and  brings  error.    Reversed. 

T.  M.  Hunt  and  R.  H.  Lewis,  for  plaintiff 
in  error.    R.  L.  Merritt,  Sol.,  for  the  State. 

RUSSELL,  J.     Judgment  reversed. 


(10  Ga.  App.  26) 

COWART  V.   WAYCROSS  ELECTRIC 
LIGHT  &  POWER  CO.    (No.  3,373.) 

(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllahu$  hy  the  Court.) 

Nonsuit. 

The  court  erred  in  granting  a  nonsuit 

Error  from  City  Court  of  Waycross ;  Jno. 
C.  McDonald,  Judge. 

Action  by  Otis  Cowart,  by  next  friend, 
against  the  Waycross  Electric  Light  &  Power 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Jas.  R.  Thomas,  Jas.  W.  Poppell,  and  A. 
B.  Spence,  for  plaintiff  in  error.  J.  L.  Sweat, 
for  defendant  in  error. 

POWELL»  J.    Judgment  reversed. 
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(10  Ga.  App.  M) 

CHASTAIN  ▼.  STATE.    (No.  3,454.) 
(Court  of  Appeals  of  Georgia.     Not.  7,  1911.) 

(Syllabus  ly  the  Court,) 

Review  on  Appeal. 

The  evidence  amply  authorised  the  verdict, 
the  charge  was  free  from  prejudicial  error,  aad 
no  sufficient  ground  for  reversal  appears. 

Error  from  Superior  Court,  Grady  Coun- 
ty;   Frank  Park,  Judge. 

A.  Y.  Chastaiu  was  convicted  of  crime, 
and  brings  error.     Affirmed. 

Theodore  Titus  and  M.  L,  Ledford,  for 
plaintiff  in  error.  W.  E.  Wooteii,  Sol.  Gen., 
and  F.  A.  Hooper,  for  the  State. 

RUSSELL,    J.     Judgment   affirmed. 


(10  Oa.  App.  60) 

BUSH  V.  TOWN  OP  MINTER.     (No.  3,633.) 

(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  by  the  Court.) 

Criminal  Law  (§  1071*)— Certiorari— Peti- 
tion. 

Where  a  petition  for  certiorari  raised  only 
the  questions  that  the  finding  of  the  police  court 
was  without  any  evidence  to  support  it  and 
that  the  venue  of  the  offense  was  not  proved, 
and  the  evidence  as  set  out  in  the  j;)etition  clear- 
ly shows  a  violation  of  the  municipal  ordinance 
for  which  the  accused  was  convicted  and  that 
the  offense  was  committed  "within  the  city  lim- 
its*' of  the  municipality,  there  was  no  error  in 
refusing  to  sanction  the  application  for  the  writ. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2702;   Dec  Dig.  §  1071.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   J.  H.  Martin,  Judge. 

Jack  Bush  was  convicted  of  violating  an 
ordinance  of  the  Town  of  Minter,  and  from 
an  order  refusing  a  writ  of  certiorari,  he 
brings  error.     Affirmed. 

Hal  B.  Wlmberly,  for  plaintiff  in  error. 
W.  C.  Davis,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 

(10  Oa.  App.  82) 

BRUNER  V.  STATE.    (No.  3,721.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  hy  the  Court,) 

Sale  of  Intoxicating  Liquors. 

This  case  is  controlled  by  the  principle 
stated  in  Cheatwood  v.  City  of  Buchanan,  72  S. 
R  284,  and  in  a  number  of  similar  cases. 

Error  from  City  Court  of  Sylvester;  J.  B. 
Williamson,  Judge. 

Will  Bruner  was  convicted  of  violating 
the  prohibitory  law,  and  brings  error.  Af- 
firmed. 

J.  J.  Forehand  &  Son  and  Bell  &  Causey, 
for  plaintiff  in  error.  J.  H.  Tipton,  Sol., 
for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(10  GtaL  App.  IS) 

ARNOLD  et   al.  v.   VIRGINIA-CAROLINA 

CHEMICAL  CO.     (No.  3,258.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  by  the  Court.) 

Sufficiency  of  Evidence. 

The  positive  evidence  proved  that  all  the 
sacks  of  guano  sold  to  the  defendants  were 
branded  and  tagged  and  came  fully  up  to  the 
requirements  of  the  statute.  The  evidence  to 
the  contrarv  was  negative  In  character  and 
without  probative  value.  No  error  of  law  ap- 
pears, and  the  verdict  as  directed  was  demanded 
by  the  evidence.  The  case  is  controlled  by  the 
decision  of  the  Supreme  Court  in  Holt  v.  Navaa- 
sa  Guano  Co.,  114  Ga.  Om,  40  S.  E.  r35. 

Error  from  City  Court  of  Waycross;  Jno. 
C.  McDonald,  Judge. 

Action  by  the  Vlrglnla-CaroUna  Chemical 
Company  against  Joe  Arnold  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

Allen  B.  Spence  and  Jas.  R.  Thomas,  for 
plaintiffs  in  error.  Patterson  &  Copeland 
and  Wilson,  Bennett  &  Lambdln,  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(10  Cku  App.  SS) 
NERO  V.  STATE.    (No.  8,361.) 
(Court  of  Appeals  of  Georgia.    Nov.  7,  1011.) 

(SyUahus  by  the  Court,) 

Cabrtino  Weapons— CoNSTiruTioNALrrr  of 
Law. 

The  only  assignment  of  error  !n  this  case 
is  based  on  the  claim  that  the  act  of  1910 
(Laws  Ga.  1910,  p.  134),  regulating  the  car- 
rving  of  arms,  is  unconstitutional.  This  ques- 
tion has  been  decided  adversely  to  the  plaintiff 
in  error  in  the  case  of  Strickland  ▼.  State,  137 
Ga.  1,  72  S.  E.  260. 

Error  from  City  Court  of  Macon ;  Robt. 
Hodges,  Judge. 

Albert  Nero  was  convicted  of  carrying 
weapons,  and  brings  error.     Affirmed. 

Napier  &  Maynard,  for  plaintilJF  in  error. 
W.  J.  Grace,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.     Judgment  affirmed. 

(10  Ga.  App.  ») 
BLOCKER  y.  IRVINE.     (No.  8,376.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(SyUalus  hy  the  Court.) 

ASSIONUENT  or  BRROIfr— SUFFICIENOT. 

The  only  assignment  of  error  is  that  the 
court  erred  in  overruling  a  general  demurrer  to 
the  petition.  As  originally  drawn  the  petition 
was  subject  to  demurrer.  Before  the  demurrer 
was  passed  on,  the  court  allowed  an  amendment 
fully  curing  the  deficiencv.  The  only  question 
argued  in  this  court  is  whether  the  court  erred 
in  allowing  the  amendment!  The  assignment  of 
error  is  inadequate  to  raise  this  question. 

Error  from  City  Court  of  Macoon;  Rohti 
Hodges,  Judge. 
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ActloL  by  W.  S.  Irvine  against  Leola 
Blocker.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

B.  J.  Fowler,  for  plaintiff  in  error.  B.  S. 
Wimberly,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 

i:  Go.  Ai>p.  26) 

MACON,  D.  ft  S.  R.  CO.  y.  WARNOCK. 

(No.  3,408.) 

(Court  of  Appeals  of  Georgia.     Not.  7,  1911.) 

(Syttahua  ly  the  Court.) 

SumCIENCT  OP  EVIDEWCB— No  Ebbob. 

The  evidence,  though  strongly  preponderat- 
ing against  the  verdict,  is  not  in  such  condition 
as  to  authorize  thia  court  to  reverse  the  judg- 
ment; no  error  of  law  being  shown. 

Error  from  Superior  Court,  Montgomery 
County;  J.  H.  Martin,  Judge. 

Action  between  J.  T.  Wamock  and  the 
Macon,  Dublin  ft  Savannah  Railroad  Com- 
pany. From  the  judgment,  the  Railroad 
Company  brings  error.    Affirmed. 

Minter  Wimberly,  W.  L.  Wilson,  and 
Akerman  ft  Akerman,  for  plaintiff  in  error. 
Wan.  B.  Kent,  for  defendant  in  error. 

POWELL,  J.     Judgment  affirmed. 


(10  Oft.  App.  88) 

GEORGIA,  P.  ft  A.  RY.  CO,  t.  FLORIDA  ft 

GEORGIA  TOBACCO  CO.     (No.  3,473.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  by  the  Court,) 

1.  Appeal  and  Ebbob  (§  1051*)— Admission 
OF  Evidence— Habitless  Erbob. 

In  a  suit  against  a  carrier  for  failure  to 
deliver  a  portion  of  a  shipinent  of  goods  al- 
leged to  have  been  intrusted  to  it  for  transpor- 
tation, error,  if  any,  in  admitting  in  evidence  a 
bill  of  lading  covering  the  shipment,  over  ob- 
iection  for  lack  of  proof  of  execution,  becomes 
immaterial,  where  the  carrier  admits  tbat  it  re- 
ceived the  goods  sued  for,  and  sets  up  delivery. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4161-4170;  Dec.  Dig.  § 
lOol.*] 

2.  Appeal  and  Erbob  (§  719*)— Assignments 
OF  Ebbob— Objections  Waived. 

There  is  no  general  assignment  of  error 
that  the  verdict  is  contrary  to  the  evidence  or 
without  evidence  to  support  it,  nor  any  special 
assignment  of  error  that  the  value  of  the  goods 
was  not  proved.  It  follows  that,  though  the 
yerdict  is  without  evidence  to  support  it,  be- 
cause of  lack  of  proof  as  to  this  element  of  the 
case,  no  new  trial  can  be  granted  on  that  ac- 
count. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CSent.  Dig.  U  296^-2982 ;  •  Dec  Dig.  § 
719.*} 

3.  Assignments  of  Ebbob. 

None  of  the  assignments  of  error  are  well 
taken,  so  far  as  they  are  supported  by  the  rec- 
ord. 

4.  Jubisoiction. 

The  trial  court  was  not  without  jurisdic- 
tion of  the  case. 


Error  from  Superior  Court,  Decatur  Coun- 
ty; Frank  Park,  Judge. 

Action  by  the  Florida  &  Georgia  Tobacco 
Company  against  the  Ceorgia,  Florida  & 
Alabama  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hawes  &  Pottle  and  Rich  &  Nelson,  for 
plaintiff  in  error.  John  R.  Wilson,  for  de- 
fendant in  error. 

POWELL,  J.     Judgment  affirmed* 

(10  GtL.  App.  27) 

ODUM  v.  STATE.     (No.  3,412.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

fSyllahuB  by  the  Court.) 

False   Pbbtenses   (S   9*) -- Sufficiency   or 

Evidence. 

The  evidence  showing  that  the  defects  in 
the  horse  traded  were  patent,  and  failing  to 
show  that  the  prosecutor  was  deceived  bv  any 
false  representation  knowingly  made  by  the  de- 
fendant, the  conviction  of  cheating  and  swind- 
ling is  contrary  to  law.  Rainey  v.  State,  94  Ga. 
599,  19  S.  E.  892. 

[£}d.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  §  14 ;   Dec.  Dig.  §  9.*] 

Error  from  City  Court  of  Lumpkin;  B.  T. 
Hickey,  Judge. 

G.  W.  Odum  was  convicted  of  cheating, 
and  brings  error.    Reversed. 

G.  Y.  Harrell,  for  plaintiff  in  error.  T.  T. 
James,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(10  Ga.  Aj>p.  28) 
WALKER  V.  CITY  OF  ATLANTA 
(No.  3,433.) 

(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabua  by  the  Court.) 

Intoxicating  Liquors  (|  236*>— Cbiminal 
Prosecutions— Sufficiency  of  Evidence, 
The  evidence  is  extremely  weak  and  un- 
satisfactorv,  but  this  court  cannot  say,  as  a 
matter  of  law,  that  the  witness  against  the  de- 
fendant committed  perjury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §|  300-322;  Dec  Dig.  I 
236.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Will  Walker  was  convicted  of  an  unlawful 
sale  of  intoxicating  liQUors,  and  brings  er- 
ror.   Affirmed. 

John  A.  Boykin,  for  plaintiff  in  error.  J. 
L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defend- 
ant in  error. 

RUSSELL,  J.  Tom  Adams,  a  negro,  who 
had  been  to  the  stockade  three  times,  was 
employed  by  the  city  detective  department 
to  turn  np  "blind  tigers."  He  was  paid  $2  a 
day,  and  spent  the  money  faster  than  he 
made  it    He  went  to  a  meat  market  where 
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Briscoe  Gaines  was  working,  and  offered  to 
buy  some  liquor.  Briscoe  took  the  50  cents 
offered,  and  went  off  and  returned  in  about 
15  minutes  witli  a  half  pint  of  corn  whisky, 
which  he  gave  to  Tom  Adams.  Adams,  Bris- 
coe, and  several  other  negroes  took  a  drink 
out  of  the  bottle,  and  then  Tom  turned  the 
bottle  over  to  the  detective,  with  the  state- 
ment that  he  had  bought  the  liquor  from 
Briscoe  Gaines.  The  detective  then  arrest- 
ed Briscoe,  and,  after  his  arrest,  he  stated 
that  he  had  purchased  the  whisky  from  the 
defendant  Will  Walker,  paying  him'  40  cents 
therefor.  Thereupon  he  was  released.  Will 
Walker  was  arrested,  and  charged  with  keep- 
ing intoxicating  liquor  on  hand  for  the  pur- 
pose of  illegal  sale.  On  the  trial,  in  addition 
to  the  above  facts,  it  appeared  that  Briscoe 
Gaines  had  been  sent  to  the  stockade  seven 
times,  and  that,  immediately  after  he  report- 
ed to  the  detectives  that  he  had  purchased 
the  whisky  from  the  defendant  at  his  home, 
a  search  was  made  of  the  home,  but  no  liq- 
uor found  there.  The  defendant  denied  sell- 
ing the  liquor,  and  claimed  that  he  knew 
nothing  about  the  transaction.  The  recorder 
Imposed  on  him  a  fine  of  $100,  or  30  days  in 
the  stockade. 

It  thus  appears  that  the  only  evidence 
against  the  defendant  is  the  testimony  of  a 
negro  confessedly  guilty  himself  (inasmuch  as 
he  admits  he  made  a  profit  of  10  cents  in  the 
transaction),  who,  after  he  implicated  the 
defendant,  was  sent  to  the  stockade,  and  who 
had  previously  been  sent  to  the  stockade 
seven  times.  If  we  were  jurors,  charged 
with  the  sworn  duty  of  acquitting  unless  sat- 
isfied to  a  moral  certainty  and  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  accused, 
we  would  unhesitatingly  return  a  Scotch  ver- 
dict of  not  so  proven.  But  we  cannot  say 
the  defendant  has  been  illegally  convicted. 
The  recorder  had  the  better  opportunity  of 
testing  the  credibility  of  the  witness  and  of 
judging  as  to  the  truth  of  the  transaction. 

Judgment  affirmed. 


(10  Ga.  App.  49) 

HOLLOW  AY  ▼.  STATE.     (No.  3,537.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllalus  ly  the  Court,) 

Witnesses  (§  362*)— Impeachmeniv— Oorbob- 
obatio:?— Effect. 

Even  though  a  witness  be  successfully  im- 
punched  by  proof  of  general  bad  character,  yet 
where  bis  testimony  as  to  the  transaction  in 
dispute  is  corroborated  in  material  particulars, 
the  jurv  have  a  right  to  believe  that  as  to  that 
particular  transaction  he  is  telling 'the  truth. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f  1176;   Dec  Dig.  §  362.*] 

Error  from  Superior  Court,  Pike  County; 
Robt.  T.  Daniel,  Judge. 

Sarah  Hollo  way  was  convicted  of  unlaw- 
fully selling  Intoxicating  liquors,  and  brings 
error.     Afl3rmed. 


The  entire  brief  of  evidence  In  this  case  is 
as  follows : 

"Ben  Meadows,  sworn  for  the  state,  testi- 
fied as  follows:  I  know  the  defendant.  Id 
Pike  county,  on  and  during  the  Christmas 
holidays,  about  the  25th  December  1010,  I 
bought  10  cents  worth  of  whisky  from  Sarah 
Hollow.  It  was  at  her  house  in  Barnes ville, 
Ga.  Mr.  Stocks,  the  chief  of  police,  went 
with  me.  He  gave  me  an  empty  bottle  and 
25  cents  in  money.  I  paid  her  10  cents,  and 
carried  the  whisky  back  to  Mr.  Stocks,  and 
gave  it  to  him  and  15  cents  in  change.  He 
stood  out  in  front  of  the  house  when  I  went 
in.  I  did  not  have  any  whisky  nor  any  mon- 
ey when  I  went  in  the  house,  except  the  mon- 
ey that  Mr.  Stocks  gave  me.  That  is  the 
whisky  I  bought  (exhibiting  bottle).  She  de- 
livered the  whisky  to  me,  and  I  gave  her  the 
money.  There  was  no  one  in  the  house  ex- 
cept myself  and  the  defendant. 

"Cross-examination :  I  am  employed  by  the 
county  commissioners.  Mr.  Howard  employ- 
ed me.  I  am  to  get  nothing  for  swearing  in 
this  court;  it  was  for  making  the  cases  in 
Barnesville.  I  am  under  subpoena  for  this 
court,  and  that  is  why  I  am  here.  I  know 
my  character.  It  is  bad.  Sometime  I  would, 
and  sometime  I  would  not,  believe  myself 
under  oath.  I  believe  myself  In  this  case. 
She  did  not  plead  guilty  before  the  mayor 
in  Barnesville.    There  was  no  trial. 

**J.  O.  Stocks,  sworn  for  the  state,  testified 
as  follows:  I  know  the  defendant,  and  I 
know  Ben  Meadows.  In  Barnesville,  in  Pike 
county,  about  the  25th  December,  1910,  about 
seven  o'clock  p.  m.,  I  gave  Ben  Meadows  an 
empty  bottle  and  25  cents  in  money.  I  went 
with  him  up  to  the  defendant's  house.  I 
stood  on  the  outside  near  the  fence.  He 
went  in,  stayed  a  few  minutas,  and  came 
back  with  this  whisky  (identifying).  This  is 
the  bottle  I  gave  him.  He  had  nothing  in  it 
when  he  went  in  the  house.  He  brought  me 
back  this  whisky  and  15  cents  in  change. 
I  searched  him  in  front  of  the  police  station, 
and  he  did  not  have  any  whisky  or  money  on 
his  person.  We  went  from  there  directly  to 
the  defendant's  house.  He  went  in  and 
brought  this  whisky  out.  'Defendant  plead 
guilty  before  the  mayor  and  was  fined  $50. 
I  know  the  defendant,  and  I  know  Ben  Mead- 
ows. I  know  the  character  of  Ben  Meadows. 
It  is  bad.  From  my  knowledge  of  his  char- 
acter, I  would  not  believe  him  on  oath.  I 
believe  him  in  this  case,  because  I  went  with 
him  to  the  place,  and  know  he  had  no  whisky 
when  he  went  in,  and  no  money  except  what 
I  gave  him,  and  brought  it  back  in  the  bottie 
I  gave  him,  and  he  brought  me  back  the 
change. 

"State  closed. 

"Statement  of  defendant:  Ben  Meadows 
came  to  my  house  a  few  days  before  this 
time,  and  had  a  basket  and  some  whisky  in 
it     He  came  in,  got  something  out  of  the 
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basket,  and  went  out  I  never  sold  him  any 
whisky  In  my  life.  I  was  Ironing  when  he 
come  In,  and  he  ftsked  me  for  some  whisky, 
and  I  told  him  I  did  not  have  any,  and  he 
went  out." 

The  defendant  was  convicted  and  sentenc- 
ed to  12  months*  imprisonment  without  the 
alternative  of  paying  a  fine. 

Henry  O.  Farr,  for  plaintiff  In  error.  J. 
W.  Wise,  Sol.  Gen.,  for  the  State, 

RUSSETJ.,  J.  (after  stating  the  facts  as 
above).  The  motion  for  a  new  trial  raises 
only  the  question  as  to  whether  under  this 
evidence  the  conviction  of  the  defendant  was 
legal.  We  are  Inclined  to  agree  with  the 
witness  himself,  and  also  with  the  police- 
man, that  the  former's  character  Is  bad,  and 
that,  as  a  general  proposition,  his  testimony 
would  be  unworthy  of  credit;  but  the  cir- 
cumstances of  corroboration  are  such  as 
might  authorize  the  inference  that  the  wit- 
ness was  telling  the  truth  as  to  the  trans- 
action testified  to  In  the  instant  case.  Stro- 
zier  V.  Carroll,  31  Ga.  657;  Powell  v.  State, 
101  Ga.  20  (5)  29  S.  B.  309,  65  Am.  St.  Bep. 
277;  Haynes  v.  State,  17  Ga.  466.  The  only 
Question  involred  was  one  to  be  determined 
by  the  Jury,  and  by  the  jury  alone.  There 
Is  no  limitation  on  the  power  of  a  Jury  to 
credit  a  witness,  unless  the  facts  testified  to 
by  him  be,  according  to  the  common  knowl- 
edge of  mankind,  inherently  impossible. 
Pyles  ▼.  State,  3  Ga.  App.  29,  59  S.  E.  193; 
Jolly  y.  State,  5  Ga.  App.  454,  63  S.  E.  520. 

Judgment  affirmed. 


ao  Oa.  App.  47) 

HARDU  V.  STATE.     (No.  8,522.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(SyUahut  by  the  Court.) 

1.  iNTOxiCATiNa  LiQUOBS  (§  236*)--Sale8  to 
Minor. 

The  defendant's  own  statement  amounted, 
in  effect,  to  an  admission  that  be  had  caused  to 
be  furnished  to  a  minor  malt  beer,  in  violation 
of  section  444  of  the  Penal  Code  of  1910. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  S  236.*] 

2.  Intoxicating  Liquors  (|  169*)— Sales  to 
Minor— Guilt  of  Agent. 

An  agent  who  negotiates  for  his  principal 
a  sale  of  beer  to  a  minor  is  equally  guilty  with 
the  principal. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  187-188;  Dec.  Dig.  j 
169.*] 

Error  from  City  Court  of  Swalnsboro;  H. 
K.  Daniel,  Judge.  • 

"Mr."  Hardu  was  convicted  of  selling  liq- 
uor to  a  minor,  and  brings  error.    Affirmed. 

Saffold  &  Larsen  &  C.  E.  Dunbar,  for 
plaintiff  in  error.  A.  S.  Bradley,  Sol.,  for 
the  State. 


RUSSELL,  J.  The  defendant  was  convict- 
ed of  furnishing  malt  liquors  to  a  minor.  Ac- 
cording to  the  testimony  and  the  statement 
of  the  defendant  himself,  the  defendant,  as 
agent  for  a  brewery,  sold  to  Roy  Rountree, 
a  young  man  about  17  years  of  age,  five 
dozen  bottles  of  beer,  or  "near  beer."  There 
was  some  conflict  in  the  evidence  as  to  the 
intoxicating  quality  of  the  fluid,  though  the 
preponderance  of  the  testimony  was  to  the 
effect  that  it  was  a  nonintoxlcatlng  fluid. 
The  minor  was  engaged  in  business  as  a 
partner  In  a  mercantile  firm,  under  the  name 
and  style  of  Medlock  &  Rountree.  He  pur- 
chased goods  for  the  firm,  and  he  solicited 
the  shipment  of  the  malt  liquor  in  question 
In  the  course  of  similar  business  negotiations 
as  to  other  articles.  However,  there  was  no 
dispute  that  Rountree  was  a  minor,  and  no 
contention  that  the  defendant  had  any  rea- 
son to  believe  that  Rountree  had  attained 
his  majority. 

[1]  1.  Section  444  of  the  Penal  Code  of 
1910  makes  the  furnishing  to  a  minor  of  malt 
liquors  of  any  kind  (whether  intoxicating 
or  not)  a  criminal  offense.  Stoner  v.  State, 
5  Ga.  App.  720,  68  S.  B?  602;  Campbell  v. 
Thomasvllle,  6  Ga.  App.  212-236,  64  S.  B. 
815.  The  infraction  of  the  law  Is  apparently 
more  technical  than  real.  The  case  is  one 
which  in  our  judgment  does  not  call  for  the 
imposition  of  a  heavy  penalty;  but  under 
the  ruling  In  the  Stoner  Case,  supra,  it  can- 
not be  said  that  the  defendant  was  not  le- 
gally convicted  of  furnishing  a  minor  with  a 
malt  liquor. 

[21  2.  The  issue  as  to  the  defendant's  guilt 
Is  not  affected  by  the  fact  that  he  was  merely 
an  agent  in  the  sale  negotiated.  By  reason 
of  his  agency  he  sustained  an  accessorial 
relation;  and,  there  being  no  accessories  (but 
all  participants  in  the  criminal  act  being 
principals)  in  misdemeanors,  the  defendant 
became  a  principal. 

Judgment  affirmed. 


(10  Oa,  App.  40) 
CHATFIELD  v.  STATE.     (No.  3,490.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllahus  ly  the  Court.) 

Cbiminal  Law  (|  595*)— Continuance. 

In  overruling  the  motion  for  a  continuance, 
the  court  did  not  commit  such  an  abuse  of  dis- 
cretion as,  in  the  light  of  lUl  the  facts  of  the 
case,  requires  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1326;   Dec  Dig.  $  595.*] 

Error  from  Superior  Ck>urt,  Crawford 
County;   W.  H.  Felton,  Judge. 

Henry  Chatfleld  was  convicted  of  crime,- 
and  brings  error.    Affirmed. 

Robt  W.  Barnes,  for  plaintiff  In  error. 
Walter  J.  Grace,  Sol.  Gen.,  for  the  State. 
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POWELL,  J.  The  accused  was  convicted 
of  selling  liquor.  The  first  Indictment  against 
him  was  quashed  for  a  defect,  and  a  new  one 
Immediately  returned.  As  to  each  of  these 
Indictments  he  asked  for  a  continuance,  that 
he  might  obtain  the  testimony  of  certain 
witnesses  as  to  his  good  character.  It  Is  In- 
ferable from  the  record  that  both  indictments 
were  returned  at  the  same  term  of  the  court 
at  which  the  accused  was  tried,  and  that  sub- 
p(Bnas  were  not  requested  for  the  witnesses 
until  after  the  court  had  convened.  It  does 
not  appear  when  the  accused  was  first  arrest- 
ed for  the  offense.  It  does  not  appear  that 
he  had  not  been  previously  committed  by  a 
magistrate.  As  to  witnesses  residing  in  the- 
county,  the  accused  must,  in  order  to  make 
his  showing  complete,  either  show  that  he 
has  had  them  subpoenaed  under  the  provi- 
sions of  sections  943,  944,  of  the  Penal  Code 
of  1910,  or  else  that  there  has  been  no  com- 
mitment trial.  As  to  the  witnesses  Gray 
and  Morton,  It  does  not  appear  that  they  re- 
sided out  of  the  county;  hence  as  to  them 
the  showing  was  incomplete.  As  to  the  other 
absent  witnesses,  there  was  no  showing  that 
they  bad  ever  been  served  with  subpoenas.  It 
does  appear  that  subpoenas  were  Issued  for 
them  and  left  with  the  clerk.  As  It  is  not 
the  duty  of  the  clerk  to  serve  subpoenas,  the 
showing  as  to  them  Is  legally  Incomplete, 
viewed  from  the  standpoint  of  a  formal 
showing  for  continuance  on  legal  grounds. 
The  showing  as  a  whole  made  a  case  for  the 
exercise  of  a  sound  discretion  by  the  Judge. 

A  case  ought  to  be  continued.  In  order  that 
a  party  may  get  material  witnesses,  even  if 
they  have  not  been  subpoenaed,  if  the  party 
has  not  had  a  reasonable  time  In  which  to 
procure  their  testimony.  However,  it  ap- 
pears in  this  case  that  the  only  testimony  the 
accused  desired  from  these  witnesses  was  as 
to  his  general  good  character.  He  had  wit- 
nesses present  who  did  testify  as  to  his  good 
character,  though  perhaps  the  testimony  of 
the  absent  witnesses  might  have  been  more 
desirable  in  this  respect,  since  they  had  known 
the  accused  for  a  longer  time  than  did  the 
witnesses  who  testified.  But  the  state  made 
no  attack  on  his  general  character.  So  far 
as  the  record  discloses,  the  state  conceded 
that  he  bore  a  good  reputation.  The  insist- 
ence of  the  state  was  that,  despite  his  good 
general  reputation,  he  had  made  a  number  of 
distinct  sales  of  liquor  to  different  persons; 
dud  this  the  state  proved  by  a  number  of 
witnesses,  whose  credibility  is  in  no  wise  at- 
tacked. This  evidence  Is  so  strong  that  It 
is  hardly  reasonable  to  believe  that  the  ac- 
cfused  would  have  been  acquitted  If  every 
man  in  the  state  had  testified  that  he  bore  a 
good  reputation.  In  the  light  of  this,  the  al- 
leged error  as  to  the  Judge's  abusing  his  dis- 
cretion In  refusing  a  continuance  is  not  deem- 
ed suflElcient  to  Justify  a  reversal. 

Judgment  afl!irmed. 


OO  Gft.  Avp.  TO 
CARSWELL  v.  STATE.    (No.  3,417.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(ByJlahu»  by  the  Court.) 

1.   VOLUNTABT    HOMICIDE. 

The  court  did  not  err  in  charging  the  law 
of  voluntary  manslanghter.— Gann  v.  State,  30 
Ga.  67. 

2.  Cbiminal  Law  (S  1172*)— Habmless  Eb- 

BOB. 

The  defendant  cannot  complain  that  the 
court  gave  in  charge  to  the  jury  section  71  of 
the  Penal  Code  of  1910.  This  instruction  was 
manifestly  favorable  to  the  accused. 

[EkI.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  3160;   Dec.  Dig.  I  1172.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  H.  Martin,  Judge. 

Ben  Cars  well  was  convicted  of  homicide, 
and  brings  error.     AflSrmed. 

Adams  &  Flynt  and  John  R.  Cooper,  for 
plaintiff  in  error.  E.  D.  Graham,  SoL  Cten., 
for  the  State. 

RUSSELL,  J.    Judgment  afllrmed. 

^  (10  Ga.  App.  9) 

WESLEY  V.  BOYD.     (No.  3,162.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllahits  hy  the  Court.) 

CouBTs  (§  217*)  — AppeaI/  — Cases  ob  Ques- 
tions Certified. 

The  material  question  in  the  case  is  con- 
trolled by  Brandon  v.  Pritchett,  126  Ga.  286, 
55  S.  R  241.  The  plaintiff  in  error  has  re- 
quested that  the  question  involved  be  certified 
to  the  Supreme  Court,  in  order  that  a  motion 
to  review  and  overrule  that  case  may  be  pre- 
sented; but,  since  there  appears  no  reasonable 
ground  for  a  belief  that  the  Supreme  Court 
would  recode  from  its  former  decision,  the  re- 
quest is  denied.  See,  also,  the  recent  decision 
of  the  Supreme  Court  in  Kaigler  v.  Brannon, 
72  S.  E.  400,  decided  October  12,  1911. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  217.*] 

Error  from  City  Court  of  Griffin;  W.  M. 
Clark,  Judge. 

Action  between  G.  B.  Wesley  and  D.  Boyd. 
From  the  Judgment,  Wesley  brings  error. 
Affirmed. 

T.  E.  Patterson,  for  plaintiff  in  error.  J. 
D.  Boyd  and  Cleveland  &  Goodrich,  for  de- 
fendant in  error. 

POWELL,  J.     Judgment  affirmed* 


aO  Oa.  App.  46) 

ATLANTIC  COAST  LINE  R.   00.  T. 
THOMAS.     (No.  3,510.) 

(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  by  the  Court,} 

Railroaos  (§  417*)— Operatiow—Injtjries  to 
Animals— DuTT  of  Railboad. 

This  case  is  on  all  fours  with  the  case  oC 
Georgia  Railroad  Co.  v.  Wall,  80  Ga.  2C^  7 
S.  E.  630,  so  far  as  controlling  principles  are 
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concerned.  The  chief  physical  difference  be- 
tween the  two  cases  is  that  in  the  case  cited 
the  eni^eer'a  yision  was  obecnred  by  fog,  while 
in  the  caae  at  bar  it  was  obscured  by  falling 
rain  and  the  nataral  accumulation  of  mist  on 
the  front  window  of  the  cab.  The  law  expects 
railroad  companies  to  run  their  passenger  trains 
on  schedule,  so  far  as  they  may  be  able  to  do 
so;  and  they  are  not  ordinarihr  required,  when 
it  is  foggy  or  raining,  to  reduce  their  trains 
to  such  a  rate  of  speed  as  that  the  engineer 
may  be  in  a  position  to  discover  live  stock  on 
the  track  in  time  to  prevent  injuring  them. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1484-1487 ;   Dec.  Dig.  f  417.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty;   W.  E.  Thomas,  Judge. 

Action  by  J.  R.  Thomas  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

Bennet  &  Long,  for  plaintiff  In  error.  H. 
B.  Austin  and  M.  Baum,  for  defendant  in 
error. 

POWELL,  J.    Judgment  reversed. 


(10  Ga.  App.  13) 

HTLAND  CHEMICAL  CO.  y.  GODDARD. 

(No.  3318.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(SyUabiM  hy  the  Court,) 

Appeal  anu  Error  (|  78*)-- Decisions  Re- 
viewable—Overruling   DEMURRER. 

This  writ  of  error  challenges  the  correct- 
ness of  the  judgment  overruling  a  demurrer  to 
a  plea.  There  was  no  final  judgment,  and  the 
case  is  still  pending  in  the  lower  court  Under 
the  repeated  rulings  of  this  court  and  the  Su- 
preme Court,  the  writ  of  error  will  be  dismiss- 
ed as  premature.  Civil  Code  1910,  f  6138; 
Case  Threshing  Machine  Co.  v.  Hodges,  9  Ga. 
App.  722,  72  S.  E.  1S9,  and  cases  there  cited. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  78.*] 

Error  from  City  Court  of  Griffin;  J.  J. 
Flynt,  Judge. 

Action  by  the  Hyland  Chemical  Company 
against  L.  W.  Groddard.  From  a  judgment 
overruling  a  demurrer  to  a  plea,  the  plain- 
tiff brings  error.     Writ  of  error  dismissed. 

Scott  &  Davis  and  C.  G.  Mills,  Jr.,  for 
plaintiff  in  error.  Cleveland  &  Goodrich,  for 
defendant  in  error. 

HILL,  C.  J.     Writ  of  error  dismissed. 


(10  Ob.  App.  84) 

FULLER  v.  STATE.     (No.  8,446.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllahua  by  the  Court.) 

1.  Cbimtnal  Law   (§  728*)  — Trial  — Abgu- 
MENT  OP  Counsel— Action  of  Court. 

While  the  argument  of  the  solicitor  as  to 
the  withdrawal  from  the  case  of  some  of  the 
defendant's  attorneys  of  record  was  highly  im- 
proper, yet  the  refusal  to  declare  a  mistrial  is 
not  reversible  error,  in  the  light  of  the  failure 


of  the  defendant  to  make  objection  until  after 
the  court  had  begun  his  charge,  coupled  with 
the  curative  effect  of  the  instruQtions  given  to 
the  jury  to  disregard  the  argument 

[Ekl.  Note.— For  other  cases,  see  Criminal 
Law^  CJent   Dig.   §{   1689-1691;    Dec.   Dig.   S 

2.  Cbiminal  Law  (8  828*)— Trial— Instbuc- 
TI0N&— Requests. 

There  was  no  error  in  admitting  the  evi> 
deuce  over  the  objection  urged.  The  charge  was 
full  and  fair.  If  a  charge  on  circumstantial 
evidence  was  desired,  there  being  direct  as  well 
as  circumstanUal  evidence,  a  written  request 
to  that  effect  should  have  been  duly  made.  The 
evidence  plainly  indicated  guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2007 ;   Dec.  Dig.  I   828.*] 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Jim  Fuller  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

M.  U.  Mooty,  B.  A.  Jones,  and  Arthur 
Greer,  for  plaintiff  in  error.  Henry  Reeves, 
Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(10  QtL.  App.  12) 

SOUTHERN  RT.  CO.  v.  BROWN. 
(No.  3,219.) 

(Court  of  Appeals  of  Georgia.    Nov.  7,  1911.) 

(SyllahuB  hy  the  Court,) 

Appeal  and  Ebbor  (§  lOOl*)— Review— Suf- 
ficiency OF  Evidence. 

The  evidence  seems  to  preponderate  against 
the  verdict;  but  as  the  charge  of  the  court  was 
free  from  error,  and  as  there  was  some  evidence 
to  support  the  verdict,  the  judgment  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  3922,  3928-3934;  Dec  Dig. 
8  1001.*] 

Error  from  Superior  Court,  Franklin  Coun< 
ty;    D.  W.  Meadow,  Judge. 

Action  by  F.  L.  Brown  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tifiF,  and  defendant  brings  error.     Affirmed. 

A.  G.  &  Julian  McCurry,  W.  R.  Little,  and 
Geo.  L.  Goode,  for  plaintiff  in  error.  S.  B. 
Swilling  and  Dorough  &  Adams,  for  defend- 
ant in  error. 

POWELL,  J.    Affirmed. 


(10  Oa.  App.  48) 
RAYFIBLD  T.   STATE.     (No.  8,530.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(SyllahuB  by  the  Court.) 

1,  Criminal  Law   (5  1172*)— Possession  of 
STor.EN  Goods— Instructions. 

Where  the  undisputed  evidence  shows  that 
the  defendant  was  in  possession  of  the  stolen 
goods  on  the  very  night  of  the  burglar;^,  it  is 
not  prejudicial  error  requiring  a  new  trial  that 
the  judge,  in  charging  the  jury  as  to  the  pre- 
sumption raised  ^from  such  possession,  left  out 


•For  other  cases  mo  same  topic  ana  Motion  NUMBER  In  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


116 


72  SOUTHEASTERN  REPORTER 


(Ga. 


the  word  "recent."    The  error  in  the  charge  was 
immaterial,  and  harmless  as  to  the  defendant. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  3154-3163;  Dec  Dig.  § 
1172.*] 

2.  ACCOMPLIGB  £}VIDBNGS. 

The  testimony  of  the  accomplice  was  fully 
corroborated,  and  the  verdict  of  guilty  author- 
ised. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Marlon  Rayfleld  was  convicted  of  burgla- 
ry, and  brings  error.    Affirmed. 

W.  D.  Nottingham  and  W.  A.  MoClellan, 
for  plaintiff  In  error.  Walter  J.  Grace,  Sol. 
Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(10  Oa.  App.  21) 

CARR  V.  STATE.     (No.  3,349.) 
(Court  of  Appeals  of  Georgia.    Nov.  7,  1911.) 

(Syllabui  hy  the  Court,} 

Indictment  and  Information  {%  148*)— De- 

MUBRKB— Sufficiency. 

There  was  no  error  in  overruling  the  gen- 
eral' demurrer,  and  the  special  demurrer  was 
not  well  taken. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Ont.  Dig.  §  495;  Dec.  Dig.  % 
148.  •] 

Error  from  Superior  Ck>urt,  Jeff  Davis 
County;   C.  B.  Conyers,  Judge. 

C.  D.  Carr  was  convicted  of  crime,  and 
brings'  error.     Affirmed. 

W.  W.  Bennett  and  J.  C.  Bennett,  for 
plaintiff  in  error.  J.  H.  Thomas,  Sol.  Gen., 
for  the  State. 

RUSSELL»  J.  Carr  was  Indicted  under 
section  186  of  the  Penal  Code  of  1910.  The 
Indictment  Is  substantially  In  the  language 
of  the  Code  section,  but  the  defendant's  gen- 
eral demurrer  raises  the  contention  that  the 
statute  Itself  Is  illegal,  void  and  unconstitu- 
tional. Nowhere  does  the  demurrer  refer 
to  any  provision  of  the  Constitution  of  which 
the  statute  is  violative,  and  this  is  the  only 
way  in  which  a  decision  of  the  question  can 
properly  be  Invoiced.  It  does  not  appear 
clearly  from  the  -order  whether  the  Judge 
passed  on  the  special  demurrer,  but  it  is 
without  merit. 

Judgment  affirmed. 


(10  Gft.   \pp.  33) 

TOLVER  v.  STATE.     (No.  3,441.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabua  by  the  Court.) 

1.  Gibcumstantial  Evidence. 

The  circumstantial  evidence  was  sufficient 
to  corroborate  the  confession  and  authorize  the 
verdict  of  guilty. 

2.  Larceny  (S  59*)— Criminal  Law  (|  1169*) 
— e\'1dence  of  value. 

In  a  prosecution  for  simple  larceny,  where 
it  appears  that  the  goods  alleged  to  have  been 


stolen  were  sold,  and  thus  had  some  value,  it  is 
unnecessary  to  prove  the  price  paid  or  the  exact 
quantity.  From  legally  admitted  evidence  it 
appears  that  the  goods  claimed  to  have  been 
stolen  had  some  value.  The  fact  that  other  evi- 
dnce  as  to  value  was  illegally  admitted  will  not« 
in  the  absence  of  other  error,  authorize  a  re- 
versal of  the  judgment  refusing  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Larceny* 
Cent.  Dig.  |§  154,  155;  Dec.  Dig.  f  59:*  Crim- 
inal Law,  C^nt  Dig.  H  3137-3143;  Dec  Dig. 
§  1169.*] 

Error  from  City  Court  of  SandersviUe ; 
B.  W.  Jordan,  Judge. 

Sam  Tolver  was  convicted  of  larceny,  and 
brings  error.     Affirmed. 

Goodwin  &  Wood,  for  plaintiff  in  error. 
J.  E.  Hyman,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(10  Go.  App.  8) 

WILENSKT  V.  CENTRAL  OF  GEORGIA 

RY.  CO.    (No.  2,101.) 

(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(8yllahu9  by  the  Court,) 

Carriers  (|  91*)— Transportation  of  Goodb 
—Action  for  Breach  of  Contract. 

The  Supreme  Court  (72  S.  E.  418),  hi  an- 
swer to  the  question  certified  to  it  b^  this  court, 
having  held  that  a  shipper,  wlio  is  both  con- 
signor and  consignee,  cannot  maintain  an  ac- 
tion ex  contractu  agamst  a  carrier  for  the  value 
of  goods  consigned  to  it  for  shipment  and  not 
delivered,  and  which  the  carrier  tendered  at 
destination  in  a  damaged  condition,  but  refused 
to  deliver  without  payment  of  the  usual  freight 
charges,  notwithstanding  the  damage  to  the 
goods  amounted  to  more  than  the  freight  charges, 
and  the  shipper  demanded  that  the  damages  to 
the  shipment  be  offset  against  the  freight  bill, 
it  follows  that  the  trial  judge  did  not  err  in 
sustaining  the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  §  91.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Bills,  Judge. 

Action  by  H.  Wilensky  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Jesse  M.  Wood,  for  plaintiff  in  error. 
Payne,  Little  &  Jones,  and  M.  F.  Goldsteto, 
for  defendant  in  error. 

RUSSELL,  J.    Judgment  affirmed. 


ao  Ga.  App.  70) 
HARRIS  V.  STATE.    (No.  3,675.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  by  the  Court,) 

1.  Criminal  Law  (§  923*)— New  TriaI/— Dis- 
qualification OF  JUBOB. 

If  one  of  the  jurors  who  convicted  the  ac- 
cused was  the  first  cousin  of  the  prosecutor, 
this  would  be  a  valid  ground  for  a  new  trial, 
provided  the  fact  of  relationship  was  unknown 
to  the  accused  and  his  counsel  at  the  time  of 
the  trial  (Brown  v.  State,  28  Ga.  439 ;  Bullard 
V.  Trice,  G3  Ga.  165),  and  provided,  further, 
that  this  ground  of  the  motion  is  shown  to  be 
true,  either  by  accompanying  affidavits,  or  by 
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recitals  in  the  motion  verified  by  the  trial 
judge.  In  this  case  the  fact  of  the  relationship 
is  not  shown,  and  the  trial  judge  expressly  re- 
fuses to  verify  the  recital  of  the  fact  ox  the 
relationship  in  the  motion  for  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  2225-2237;  Dec.  Dig.  S 
923.*] 

2.  Cbiminal  Law  (§§  719,  730*)— Trial— Ar- 
gument OF  Counsel— Action  or  Courts 
New  Trial. 

In  a  prosecution  for  the  sale  of  intoxicat- 
ing liquors,  where  only  one  sale  was  proTed,  and 
the  character  of  the  accused  was  not  put  in 
issue,  it  was  improper  for  the  solicitor  general, 
in  the  concluding  argument,  to  refer  to  the  ac- 
cused as  '*this  notorious  character,  this  noto- 
rious blind  tiger,"  and,  on  objection  made  to 
such  language,  it  was  the  duty  of  the  judge  to 
reprimand  the  solicitor  general  and  instruct  the 
jury  to  disregard  the  improper  reference  to  the 
accused.  Miller  v.  State,  8  Ga.  App.  540,  69 
S.  E.  922.  Where,  however,  the  improper  lan- 
guage is  used  and  objected  to,  and  the  judge 
stops  the  solicitor  general  and  reprimands  bim 
in  the  hearing  of  the  jury,  by  saying,  '*Mr.  So- 
licitor, that  is  an  improper  argument,**  and 
counsel  for  the  accused  makes  no  other  request 
to  the  court,  either  to  declare  a  mistrial  or  to 
instruct  the  jury  to  disregard  the  improper  lan- 
guage, and  rests  content  with  the  reprimand  as 
made,  a  new  trial  will  not  be  granted  on  this 
ground. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  iS  1669;  Dec.  Dig.  |§  719. 
730.*] 

8.  Admissibilitt  of  Evidence— Sufficiency 
OF  Evidence— No  Error. 

The  testimony  admitted  over  objection  was 
wholly  irrelevant,  immaterial,  and '  harmless. 
The  verdict  is  supported  by  the  evidence,  and 
no  error  of  law  appears. 

Error  from  City  Court  of  Greenville;  H. 
H.  Revlll,  Judge. 

London  Harris  was  convicted  of  the  sale 
of  intoxicating  liquors,  and  brings  error.  Af- 
firmed. 


N.  F.  Culpepper,  for  plaintiff  in  error. 
B.  Justlss,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  aflarmed. 


J. 


(10  Oa.  App.  27) 

ALEXANDER  v.  STATE.     (No.  3,413.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Byllahua  hy  the  Court,) 

1.  Sufficiency  of  Evidence. 

The  evidence  authorized  the  verdict. 

Z  Refusal  of  New  Trial— No  E^ror. 

There  was  no  error,  in  view  of  the  counter- 
showing  made  by  the  state,  in  refusing  to  grant 
a  new  trial  because  of  the  alleged  newly  dis- 
covered evidence. 

Error  from  City  Court  of  Tlfton;  R.  Eve, 
Judge. 

Sam  Alexander  was  convicted  of  selling 
Intoxicating  liquors,  and  brings  error.  Af- 
firmed. 

R.  D.  Smith,  for  plaintiff  in  error.  Jas.  H. 
Price,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(10  Oa.  App.  45) 

TENNESSEE  OIL  &  GAS  CO.  v.   AMERI- 
CAN ART  WORKS.     (No.  S,515.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(8yllahu9  (y  the  Court,) 

1.  Courts    (§    189*)  —  Default  Judgment  — 
Opekinq  or  Vacating. 

Under  the  act  of  December  13,  1902  (Loc 
Acts  1002,  p.  117),  any  default  entered  by  a 
judge  of  the  city  court  of  Atlanta  may  be  open- 
ed upon  the  terms  and  conditions  stated  in  that 
act,  provided  the  motion  to  open  the  default 
is  made  before  final  judgment  is  rendered. 

[Ed.  Note.— For  oth^-  cases,  see  Courts,  Dec. 
Dig.  §  ISQ*] 

2.  Courts   ($   189«)  —  Default   Judgment  — 
Opening  or  Vacating. 

If  both  default  and  final  judgment  have 
been  rendered,  the  defendant  cannot  have  the 
default  opened  without  first  vacating  the  judg- 
ment. \\liile  the  .court  has  power  over  any 
judgment  during  the  term  at  which  it  is  ren- 
dered*, still  a  judgment  should  not  be  set  aside 
for  insufficient  reason,  even  though  the  appli- 
cation to  set  it  aside  Is  for  the  purpose  of 
allowing  the  default  on  which  the  judgment  is 
based  to  be  opened. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Dec.  Dig.  §  1S9.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Held.  Judge. 

Action  by  the  American  Art  Works  against 
the  Tennessee  Oil  &  Gas  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

E.  A.  Stephens  and  Walter  McElreath, 
for  plaintiff  in  error.  Walter  C.  Hendrlx, 
and  Mayson  &  Johnson,  for  defendant  in 
error. 

rOWELL,  J.  [11  The  suit  was  brought 
in  the  city  court  of  Atlanta.  Under  the 
practice  in  that  court,  a  case  is  in  default 
unless  the  defense  is  filed  on  or  before  the 
first  day  of  the  term  to  which  the  case  is 
returnable,  and  verdict  and  judgment  in 
undefended  cases  may  be  rendered  at  the 
first  term  of  the  court.  Formerly  there  was 
no  provision  for  opening  a  default  once  suf- 
fered in  this  court,  but  under  .the  act  of 
December  13,  1902  (Loc.  Acts  1902,  p.  117), 
any  default  entered  by  the  judge  of  the 
city  court  of  Atlanta  may  be  opened  '^dur- 
ing  the  term  at  which  such  default  is  en- 
tered, upon  payment  of  all  costs,  or  in  the 
discretion  of  said  judge";  and  he  may  open 
it  after  the  expiration  of  the  term  at  which 
the  default  is  entered,  "upon  the  same  terms 
and  conditions  as  may  judges  of  the  superior 
courts  of  this  state"  open  defaults.  In  this 
case  default  was  suffered,  and  during  the 
same  term  of  the  court  verdict  and  final 
judgment  were  entered  against  the  defend- 
ant; and  later  during  the  same  term  the 
defendant  appeared  and  paid  all  the  costs, 
and  moved  to  open  the  default,  and  tender- 
ed an  apparently  meritorious  defense,  and 
gave  as  his  excuse  why  the  defense  had  not 
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been  filed  sooner  that  an  attorney  had  been 
employed  to  represent  the  defendant,  and 
that  he  through  Inadvertence  had  failed  to 
file  the  defense  In  time.  If  final  Judgment 
bad  not  been  entered  In  the  case,  the  motion 
to  open  the  default  would  have  been  suffi- 
cient; for,  under  the  act  of  1902,  the  de- 
fendant is  entitled  to  open  the  default,  as 
such,  at  any  time  during  the  first  term  of 
the  court,  by  paying  the  costs. 

[2]  But  this  relates  to  the  opening  of  the 
default  as  such.  Here  the  case  bad  passed 
beyond  the  stage  of  mere  default  It  was 
necessary  for  the  defendant  to  get  rid  of 
the  Judgment  which  had  been  finally  ren- 
dered in  the  case.  During  the  term  at  which 
Judgment  was  rendered,  it  still  rested  large- 
ly in  what  is  called  *'the  breast  of  the 
court";  that  is  to  say,  the  court  still  had 
general  control  over  it  for  the  purpose  of 
setting  it  aside  or  modifying  it  But  a 
Judgment  once  regularly  rendered  should  not 
be  set  aside  captiously,  or  unless  the  par- 
ty moving  to  set  it  aside  shows  some  good 
reason  why  it  was  improvldently  rendered. 
In  this  case  no  such  reason  was  shown.  In 
principle,  this  case  and  the  case  of  O'Con- 
nell  V.  Friedman,  118  Ga.  831,  4j5  S.  E.  668, 
are  identical,  tliough  they  differ  somewhat 
as  to  the  facts  presented.  In  Mathews  v. 
Bishop,  106  Ga.  5C4,  32  S.  E.  631,  the  differ- 
ence  between  opening  a  default  and  opening 
a  final  Judgment  rendered  at  the  first  term 
in  the  city  court  of  Atlanta  was  pointed 
out,  and  it  was  there  held  that  the  Judg- 
ment should  not  be  vacated,  unless  the  de- 
fendant showed  a  valid  excuse  for  failing 
to  appear  and  plead  at  the  proper  time. 
Since  the  Judgment  of  default  could  not  be 
set  aside  without  the  final  Judgment  first 
being  vacated,  and  since  the  motion  set  up 
no  sufficient  reason  for  vacating  the  Judg- 
ment, the  court  properly  denied  the  motion. 

Judgment  affirmed. 


(10  Ga.  App.  89) 

JONES  V.  STATE.     (No.  3,580.) 
(CJourt  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllahua  hy  the  Court,) 

1.  Obiminal  Law  (§  304*)— Judicial  Notice 
— "Gbeenback," 

"The  courts  judicially  know  that  the  term 
'greenback'  is  the  popular  name  used  to  des- 
ignate a  certain  species  of  the  currency  of 
the  United   States." 

[Bd.    Note.— -For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §§  700-717;   Dec  Dig.  §  304.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3164,  3165.1 

2.  RoBBEBT   (S   24* )—  Sufficiency   of   EJvi- 

DENCE. 

The  evidence  amply  authorized  the  verdict 
of  guilty,  and  no  error  of  law  appears. 

(Bd.    Note.— For    other   cases,    see    Robbery, 
Cent.  Dig.  §§  32--36;   Dec.  Dig.  §  24.*] 


Error  from  Superior  Court,  Dougherty 
County;     B^nk    Park,   Judge. 

Rebecca  Jones  was  convicted  of  robbery, 
and  brings  error.     Judgment  affirmed. 

^  Rebecca  Jones  was  convicted  of  robbery. 
The  evidence  introduced  by  the  state  tended 
to  show  that  she  bad  conspired  with  cer- 
tain other  negroes  to  entice  tlie  prosecutor 
under  a  railway  trestle,  where  he  was  rob- 
bed of  $135.  The  defendant  admitted  the 
robbery,  and  admitted  her  presence,  but  de- 
nied that  she  took  part  therein.  She  stated 
that  she  and  the  defendant  were  passing 
under  the  trestle,  when  the  defendant  was 
robbed  by  others,  and  that  as  soon  as  they 
grabbed  him  she  broke  and  ran.  There  was 
also  evidence  from  which  the  jury  could 
have  found  an  alibi.  The  man  who  was 
robbed  identified  the  defendant  as  the  one 
who  had  enticed  him  under  the  trestle,  ajad 
testified  that  before  they  got  there  she 
waited  until  one  of  the  men,  who  she  says 
did  the  robbing,  could  Join  them.  He  tes- 
tified, also,  that  she  participated  In  the 
actual  robbery  itself. 

R.  J.  Bacon,  for  plaintiff  in  error.  W.  E. 
Wooten,  Sol.  Gen.,  and  F.  A.  Hooper,  for 
the  State. 

RUSSELL,  J.  [1]  1.  The  man  robbed  tes- 
tified as  follows:  "I  was  robbed  of  $135  of 
lawful  money.  It  was  greenback  money,  and 
would  pass.  It  was  my  individual  money, 
and  it  was  all  paper  money,  greenbacks  in 
fives  and  tens."  It  is  claimed  that  there 
is  a  variance  in  this  proof  from  the  allega- 
tion In  the  Indictment,  which  charged  the 
robbery  of  $135  of  lawful  money.  **The 
courts  judicially  know  that  the  term  'green- 
back* is  the  popular  name  used  to  designate 
a  certain  species  of  the  currency  of  the 
United  States."  McDonald  v.  State,  2  Ga. 
App.  633  (2),  58  S.  E.  1067. 

[23  2.  The  evidence  practically  demanded 
the  verdict  of  guilty.  The  charge  was  free 
from  error.  The  assignments  of  error  based 
on  the  failure  of  the  judge  to  charge  the 
principles  of  law  therein  contained  show 
that  no  written  requests  were  submitted, 
and  in  the  absence  thereof  the  defendant 
cannot  complain. 

Judgment  affirmed. 


(10  G«t.  App.  68) 
RHODES  V.  STATE.     (No.  3,671.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Byllabu%  5y  the  Court.) 

Homicide  (§  98*)— Assault  with  Inteztt  to 
Kill— Elements  of  Defense. 

If  one  whose  premises  are  invaded  by  a 
riotous  mob,  who  lay  siege  to  his  habitation 
and  continue  their  rioting,  shoots  into  the  mob 
and  wounds  one  of  its  members,  he  does  not 
commit   the   offense   of  assault  with  intent   to 
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muzder;    and  this  law  is  applicable,  irrespec- 
tlTe  of  any  racial  difference  between  toe  parties. 
[Bid.    Note. — ^For  other  cases,   see   Homicide, 
Cent.  Dig.  §  128% ;   Dec.  Dig.  %  »8.*] 

Error  from  Superior  Court,  Greene  Coun- 
ty;   Jas.  B.  Park,  Judge. 

Win  Rhodes  was  convicted  of  assault  with 
Intent  to  kill,  and  brings  error.    Reversed. 

Jos.  P.  Brown  and  Brown  &  Shipp,  for 
plaintiff  in  error.  Jos.  S.  Pottle,  Sol.  Gen., 
for  the  State. 

POWELL,  J.  For  purposes  of  the  ruling 
which  we  are  going  to  make,  the  facts  of  this 
<:ase  may  be  stated  as  follows:  A  white  boy 
had  struck  a  negro  boy  with  a  rock.  On  a 
subsequent  night  a  crowd  of  negro  men — 
some  six  to  ten  of  tbem — organized  them- 
selves into  a  party,  and,  without  any  warrant 
or  authority,  went  out  hunting  for  the  white 
boy.  They  went  to  various  houses  of  white 
persons  in  the  community,  where  the  boy  who 
did  the  striking  with  the  rock  was  supposed 
to  be,  but  where,  in  fact,  he  was  not,  took 
white  men  out  of  their  houses,  and  compelled 
them  to  go  with  them,  fired  pistols,  made 
riotous  noises,  and  finally  came  to  the  home 
of  the  defendant,  a  white  man,  at  whose 
house  he  and  a  number  of  friends  he  had 
called  in  were  sitting  quietly  reading.  They 
demanded  that  he  come  out,  and,  when  he  re- 
fused to  do  so,  surrounded  the  house.  Some 
one  within  fired  on  the  party  outside,  and 
several  shots  from  the  outside  party  were 
fired  toward  the  house.  After  the  besi^ing 
party  had  remained  around  the  house  for 
about  30  minutes  or  more,  and  after  one 
branch  of  their  party  had  brought  the  de- 
fendant's brother  on  some  pretext  to  this 
place,  and  when,  in  his  endeavor  to  escape, 
he  had  been  shot  at  and  mortally  wounded, 
some  one  within  the  house,  alleged  to  have 
been  the  defendant,  fired  a  shotgun,  hitting 
one  of  the  negroes  in  the  leg;  and  for  this 
offense,  under  these  circumstances,  this  de- 
fendant has  been  convicted  of  assault  with 
intent  to  murder. 

Now,  let  him  who  will  cry  out  "Impossi- 
bler  "Monstrous!"  "Unheard  of!"  or  what 
he  pleases.  The  only  difference  in  the  suppo- 
sitious case  which  has  just  been  stated  and 
the  "Case  at  bar  is  that  it  was  a  negro  boy 
who  struck  the  white  boy  with  a  rock,  and 
that  it  was  a  white  crowd  who  w^ere  spread- 
ing terror  among  the  negroes,  and  that  the  de- 
fendant is  a  negro,  and  not  a  white  man,  and 
that  the  man  who  was  shot  is  a  white  man, 
and  not  a  negro.  It  would  be  folly  to  speak 
of  the  equality  of  all  men  before  tiie  law,  if 
we  should  allow  this  conviction  to  stand.  We 
would  have  to  write  a  racial  exception  into 
that  section  of  the  Code  (Penal  Code  1910,  § 
72)  which  provides  that  it  shall  be  justifiable 
to  shoot,  and  even  kill,  to  prevent  a  forcible 
attack  and  invasion  upon  the  property  or 
habitation.    These  white  men,  or  boys,  as  the 


case  may  be  (for  the  record  does  not  disclode 
their  ages),  had  no  right  in  the  world  to  en- 
ter upon  this  defendant's  premises  in  the 
riotous  and  tumultuous  manner  In  which 
they  did.  Their  excuse  that  they  were  out 
bunting  for  a  negro  boy  who  bad  hit  a  white 
boy  in  no  wise  mitigates  their  offense,  which 
under  the  law  was  nothing  less  than  riot. 
They  were  not  officers;  they  had  no  warrant; 
the  person  for  whom  they  were  looking  was 
not  even  upon  the  premises  of  the  defendant; 
and  no  reasonable  cause  whatever  for  sus- 
pecting he  w^as  there  was  shown.  It  was  er- 
ror even  for  the  court  to  submit  to  the  jury 
instructions  on  the  subject  of  right  to  ar- 
rest without  warrant,  for  no  such  issue  was 
raised  by  the  evidence.  It  is  very  probable 
that  this  instruction  induced  fhe  jury  Into 
rendering  the  verdict  which  strikes  us  as  so 
manifestly  wrong. 
Judgment  reversed. 


ao  Ga.  App.  17) 
BRIGHT  V.  STATE.     (No.  3,323.) 
(CJourt  of  Appeals  of  Greorgia.    Nov.  7,  1011.) 

(Syllalui  ly  the  Court.) 
Labceivt    (§    30*)— Indictmknt—Indefinite- 

I7ESS. 

An  indictment  for  simple  larceny,  charging 
that  the  defendant,  "on  the  19th  day  of  October, 
1010,  in  the  county  aforesaid,  of  the  personal 
goods  of  W.  T.  liockett  then  and  there  being 
found,  to  wit,  100  pounds  of  seed  cotton,  of  the 
value  of  $10,"  is  insufficient,  as  against  a  spe- 
cial demurrer  calling  for  a  more  definite  descrii>- 
tion  of  the  property  claimed  to  have  been  stolen. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  64-75;   Dec.  Dig.  §  30.*1 

Error  from  City  Ck)urt  of  Albany;  D.  F. 
Crosland,  Judge. 

General  Bright  was  convicted  of  larceny, 
and  brings  error.     Reversed. 

R.  J.  Bacon  and  Ben  T.  Burson,  for  plain- 
tiff in  error.  J.  W.  Walters,  Jr.,  for  the 
State. 

RUSSELL,  J.  The  only  question  raised  by 
the  bill  of  exceptions  is  the  sufficiency  of  the 
indictment,  under  which  the  defendant  was 
tried  and  convicted,  as  against  the  special 
demurrer  filed  thereto.  The  material  por- 
tions of  the  indictment  are  as  follows:  "On 
the  19th  day  of  October  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  ten,  in 
the  county  aforesaid,  of  the  personal  goods  of 
W.  T.  Lockett  then  and  there  being  found,  to 
wit,  100  pounds  of  seed  cotton,  of  the  value 
of  $10."  The  defendant  demurred,  on  the 
ground  that  the  property  alleged  to  have 
been  stolen  was  not  described  with  sufficient 
definlteness  and  particularity. 

We  are  of  the  opinion  that  the  point  is 
good.  Where  timely  demand  Is  made  by 
special  demurrer,  the  defendant  is  entitled 
to  have  such  a  definite  and  particular  de- 
scription of  the  property  as  will  enable  him 
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♦^0  know  the  exact  transaction  In  which  the 
state  claims  he  violated  the  law.  In  some 
way  the  particular  property  alleged  to  have 
been  stolen  must  be  described.  It  is  not  good 
merely  to  charge  the  defendant  with  having 
stolen  a  chair,  a  shovel,  a  table,  a  watermel- 
on, or  a  pocketknife.  The  marks,  quality,  or 
kind  of  the  property  must  be  Incorporated 
in  the  description,  or  the  transaction  in  some 
way  individualized.  Merely  to  charge  the 
defendant  with  having  stolen  "seed  cotton,*' 
without  even  saying  whether  it  Is  long  or 
short  staple,  or  w^ithout  In  any  way  inform- 
ing him  of  the  locality  from  which  It  Is 
claimed  he  stole  the  cotton.  Is  too  vague,  gen- 
eral, and  Indefinite  to  withstand  a  timely 
special  demurrer.  Roberts  v.  State.  83  G a. 
369,  9  S.  E.  675;  Melvln  v.  State,  120  Ga. 
490,  48  S.  E.  198;  Ayers  v.  State,  3  Ga.  App. 
305,  59  S.  E.  924. 
Judgment  reversed. 

(10  Ga.  App.  38) 

RENFROB  V.  STATE.     (No.  3.486.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  hy  the  Court,) 

1.  Gbiminal  Law  (§  170*)— Former  Jbopab- 
DY— Trial  on  Void  Accusation. 

A  plea  of  former  jeopardy  cannot  be  predi- 
cated on  the  fact  that  the  defendant  had  previ- 
ously been  put  on  trial  under  a  void  accusa- 
tion. Such  an  accusation  being  an  absolute 
nullity,  the  defendant  could  not  waive  the  de- 
fects therein  and  consent  that  the  trial  proceed. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  312-321 ;   Dec.  Dig.  §  110*] 

2.  Criminal  Law  (§  824*>— Trial— Instruc- 
tions—Req  uests. 

The  evidence  amply  authorized  the  verdict 
of  guilty,  and  no  error  of  law  appears.  The 
charge  requested  was  substantially  embodied  in 
the  general  charge,  and  the  omission  to  define 
an  unlawful  arrest,  in  the  absence  of  any  re- 
quest upon  that  subject,  is  not  reversible  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1996-2004;  Dec.  Dig.  i 
824.*] 

Error  from  City  Conrt  of  Sandersville; 
B.  W.  Jordan,  Judge. 

Leon  Renfroe  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  J.  Harris  and  W.  B.  Armistead,  for 
plaintiff  in  error.  J.  E.  Hyman,  Sol.,  and  M. 
L.  Gross,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(10  Oa.  App.  24) 

BRANTLEY  v.   STATE.     (No.  3,367.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syttahtts  ly  the  Court.) 

1.  Assault  and  Battery  (§  91*)— Crdcinal 
Prosecution— Sufficiency  op  Evidence. 
The  evidence  amply  authorized  the  verdict 

of  guilty. 
[EJd.  Note. — For  other  cases,  see  Assault  and 

Battery,  Cent.  Dig.  S  136:    Dec.  Dig.  |  91.*] 


2.  Criminal  Law  (§  0.'»4*)— Trial— Conduct 
in  Generai^— Absence  of  Judge. 

Under  the  rulings  of  the  Supreme  Court  it 
was  not  reversible  error  for  the  trial  judge  to 
leave  the  bench  during  the  argument  of  coun^ 
sel  and  step  into  an  adjoining  room  for  a  few 
moments  without  the  consent  of  counsel:  it 
appearing  that  he  was  all  the  time  within 
hearing,  and  that  no  motion  for  mistrial  was 
made,  nor  any  other  objection  urged  at  the 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,   Cent.    Dig.   §§   1461-14W;     Dec   Dig.    i 

r;34.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ; '  Geo.  L.  Bell,  Judge. 

J.   K.   Brantley   was  convicted  of  assault, 
and  battery,  and  brings  error.    Affirmed. 

John  Y.  Smith,  for  plaintiff  In  error. 
Hugh  M.  Dorsey,  Sol.  Gen.,  and  Lowry  Ar* 
nold,  Sol.,  for  the  State. 

RUSSELL,  J.  [1]  1.  The  defendant  waa 
convicted  of  assault  and  battery.  His  broth- 
er, several  days  before  the  alleged  assault, 
had  been  arreste<l  for  selling  intoxicating 
liquor.  The  defendant  and  the  brother  met 
the  policeman  who  had  made  the  arrest, 
and  the  defendant  caught  him  by  the  arm 
and  said:  "What  in  the  hell  did  you  mean 
by  turning  up  my  brother?"  The  defendant 
and  the  brother  then  caught  the  policeman 
by  each  arm,  and  the  three  began  walking 
down  the  street  until  they  came  to  a  street 
corner,  near  which  there  Is  a  dark  under* 
pass.  While  they  were  walking  down  the 
street,  several  other  boys  were  in  the  rear» 
yelling,  "Kill  him!  Hit  him!  Knock  him 
in  the  head!"  When  the  corner  was  reach- 
ed the  policeman  refused  to  go  any  furUier, 
whereupon  he  was  struck  in  the  head  with 
some  hard  substance  like  knucks.  The  blow 
came  from  the  rear,  and  the  policeman  could 
not  tell  who  hit  blm.  At  the  trial  in  the 
recorder's  court  the  defendant  admitted  that 
he  did  it  In  his  statement  during  the  pres- 
ent trial  he  failed  to  deny  any  of  the  facts 
stated  above,  except  the  actual  hitting,  and 
explained  that  the  reason  he  took  all  the 
blame  in  the  recorder's  court  was  because 
he  thought  the  fine  there  imposed  would  be 
the  end  of  the  matter.  Under  the  undis- 
puted evidence  the  defendant  was  guilty. 
The  jury  were  authorized  to  infer  that  seiz- 
ing the  policeman's  arm  in  anger  (as  evi- 
denced by  the  language  used)  was  an  assault 
and  battery.  Furthermore,  even  if  the  defend- 
ant did  not  strike  the  blow,  he  was  so  con- 
nected with  it  as  to  be  an  accomplice,  and  as 
such  equally  guilty  with  the  principal  offend- 
er for  the  misdemeanor  there  committed. 
*  [2]  2.  The  only  other  error  complained  of 
in  the  certiorari,  which  was  overruled  by 
the  judge  of  the  superior  court,  is  that  dur- 
ing the  argument  to  the  jury  the  judge  of 
the  criminal  court  absented  himself  from 
the  courtroom  for  a  few  moments  without 
the    consent   of    counsel   and    without   sus- 
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pending  the  trial.  He  was  all  the  time 
within  hearing  of  what  was  taking  place 
In  the  courtroom.  We  do  not  approve  the 
Judge's  conduct,  but  neither  the  defendant 
nor  his  attorney  made  any  objection  at  the 
time.  It  is  undoubtedly  true  that  the  trial 
should  be  had  in  the  immediate  presence  of 
the  Judge,  and  when  he  wishes  to  leave  the 
bench  for  any  purpose,  even  for  the  briefest 
space  of  time,  he  should  suspend  the  trial.  As 
Judge  Bleckley  says:  "His  Immediate  pres- 
ence tends  to  preserve  the  legal  solemnity  and 
security  of  trial,  and  upholds  the  majesty  of 
law."  Hayes  v.  State,  58  Ga.  35,  49.  In  the 
case  of  Home  v.  Rogers,  110  Ga.  362.  370,  35 
S.  E.  715,  49  L.  R.  A.  176,  Justice  Cobb  made 
a  thorough  review  of  all  the  cases  on  the 
subject  and  said:  "The  mere  absence  of  the 
Judge  during  the  progress  of  the  trial,  when 
no  objection  is  made,  will  not  necessarily  re- 
quire the  granting  of  a  new  trial,  when  the 
absence  is  only  for  a  few  moments  and  for 
a  necessary  purpose;  and,  in  order  for  such 
absence  to  become  reversible  error,  It  must 
appear,  not  only  that  objection  was  made 
to  the  Judge's  failure  to  suspend  the  trial, 
but  that  the  absence  of  the  judge  resulted 
In  some  harm  to  the  losing  party.  ♦  ♦  ♦ 
If  it  were  an  open  question,  we  would  hold 
that  the  presence  of  the  Judge  at  all  stages 
of  the  trial  is  absolutely  necessary  to  its 
validity,  and  that  the  absence  of  the  Judge 
from  the  trial  without  suspending  the  same 
for  any  length  of  time,  no  matter  how  short, 
or  for  any  purpose,  no  matter  how  urgent, 
would  vitiate  the  whole  proceeding,  whether 
objection  was  made  by  the  parties  Interest- 
ed or  not,  and  whether  injury  resulted  to 
any  one  or  not.  The  Judge  is  such  a  neces- 
sary part  of  the  court  that  his  absence 
destroys  the  existence  of  the  tribunal,  and 
public  policy  demands  that  the  tribunal  au- 
thorized to  pass  Upon  the  life,  liberty,  and 
property  of  the  citizen  should  be  constituted 
during  the  entire  trial  in  the  manner  pre- 
scribed by  law.  The  great  weight  of  au- 
thority Is  in  harmony  with  this  view.  The 
very  definition  of  trial  carries  with  It  the 
Idea  of  the  superintendence  of  a  Judge." 

In  view  of  the  fact  that  the  evidence  in 
this  case  practically  demands  a  verdict  of 
guilty,  and  that  no  objection  was  made  to 
the  Irregularity  at  the  time,  the  conduct  of 
the  judge  is  not  cause  for  a  new  trial. 

Judgment  affirmed. 

{10  Ga.  App.  20) 

FATTEN  V.   STATE.     (No.  3,340.) 
(Court  of  Appeals  of  (Jeorgia.     Nov.  7,  1911.) 

(Syllabus  by  the  Court.) 

Criminal  Law  (§  586*)— Continuance— Dis- 
CEETioN  of  Court. 

Motions  for  continuance,  made  at  the  term 
at  which  the  indictment  is  found,  while  address- 
ed to  the  discretion  of  the  court,  stand  upon  a 
different  footing  from  such  motions  made  at  a 


subsequent  term.  In  such  cases  the  discretion 
of  the  court  should  be  liberally  exercised  in  fa- 
vor of  a  fair  trial,  no  less  than  that  the  trial 
should  be  speedy,  and  every  facility  should  be 
afforded  a  defendant  for  presenting  his  defense 
as  fully  as  he  might  be  able  to  do  were  the 
case  tried  at  a  subsequent  term,  fleasonable 
opportunity  for  the  defendant  to  prepare  his  de- 
fense should  not  be  sacrificed  in  the  interest  of 
speed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1311 ;    Dec.  Dig.  f  586.«] 

Error  from  Superior  Court,  Ware  County; 
T.  A.  Parker,  Judge. 

H.  N.  Patten  was  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  brings  er- 
ror.   Reversed. 

Jno.  J.  Moore,  for  plalntiflP  in  error.  M.  ©. 
Dickerson,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  On  December  6th  a  present- 
ment was  returned,  charging  the  defendant 
with  a  violation  of  the  prohibition  law.  Fif- 
teen days  later,  to  wit,  December  21st,  he 
was  put  upon  trial.  The  man  to  whom  it 
was  claimed  he  had  sold  the  liquor  was  nam- 
ed Best.  The  defendant  filed  a  motion  for  a 
continuance,  in  which  it  was  shown  that,  on 
the  day  after  the  presentment  was  returned, 
his  attorney  had  a  subpcena  issued  for  Best, 
and  placed  it  in  the  hands  of  the  sheriff  for 
service.  Two  or  three  days  later  it  was 
learned  that  Best  had  left  the  county,  and 
was  in  Savannah.  The  defendant's  attorney 
immediately  had  another  subpcena  issued, 
which  was  placed  in  the  hands  of  the  sheriff 
of  Chatham  county,  who  located  Best,  and  re- 
quested that  $5  be  sent  for  his  expenses,  stat- 
ing that  Best  would  leave  on  the  next  train 
after  its  receipt  The  money  was  sent,  and. 
Best  failing  to  arrive  within  two  or  three 
days  thereafter,  the  defendant's  attorney,  on 
December  15th,  had  an  attachment  issued 
for  him,  but  he  had  not  been  located.  Best 
was  only  temporarily  absent  from  the  county, 
and  the  defendant  expected  to  have  him  pres- 
ent at  the  next  term  of  the  court.  Best 
would  swear  that  the  defendant  did  not  sell 
him  any  liquor;  that  several  days  before  the 
arrest  the  defendant  made  a  trip  to  Jackson- 
ville, Fla.,  on  business,  and  Best  gave  him 
some  money  with  which  to  purchase  a  pint  of 
whisky;  that  the  defendant  did  not  in  any 
way  get  or  retain  any  benefit  or  profit  out  of 
the  transaction,  and  acted  purely  and  simply 
as  the  agent  of  Best  in  purchasing  the  whis- 
ky at  Jacksonville.  It  was  further  shown 
that  Best  was  the  only  witness  to  these  facts. 
These  facts  were  substantially  undisputed, 
except  that  the  state  proved  that  an  attach- 
ment had  been  Issued  from  a  Justice's  court 
against  Best,  indicating  that  he  was  remov- 
ing permanently  from  the  county. 

It  will  be  seen  that,  if  the  Jury  should  cred- 
it Best's  testimony,  the  defendant  was  en- 
tirely innocent.  The  evidence  relied  on  by 
the  state  was  circumstantirtl,  and  the  testi- 
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mony  soaght  to  be  elicited  from  Best  pre- 1  We  are  always  reluctant  to  set  aside  a  ver- 


sented  a  theory  strongly  indicating  innocence. 
As  between  a  speedy  and  a  fair  trial,  speed 
should  yield  to  fairness.  The  defendant  was 
put  upon  trial  just  15  days  after  he  was  ac- 
cused, and  we  think  has  been  denied  his 
right  to  have  presented  to  a  Jury  of  his  peers 
testimony  which  was  in  all  probability  ac- 
cessible, and  which,  if  believed,  would  have 
shown  his  innocence.  While  we  recognize 
that  continuances  are  matters  resting  largely 
In  the  discretion  of  the  trial  court,  still,  at 
the  first  term,  that  discretion  should  be  lib- 
erally exercised  in  favor  of  a  fair  trial,  and 
every  facility  should  be  afforded  the  defend- 
ant for  presenting  his  defense  as  fully  as  he 
might  be  able  to  do  were  the  case  tried  at  a 
subsequent  term.  Brooks  v.  State,  3  Ga. 
App.  458,  60  S.  E.  211.  The  interesU  of  Jus- 
tice would  not  have  suffered  by  giving  the 
defendant  the  right  to  have  the  Jury  hear 
the  testimony  of  the  only  person  who  really 
knew  whether  he  was  guUty  or  innocent 
The  evidence  against  the  defendant  is  weak, 
and  if  his  full  defense  bad  been  heard  the 
result  might  have  been  different. 
Judgment  reversed. 


(10  Ga.  App.  78) 

HBNDON  V.   STATE.     (No.  8,718.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Spllalus  by  the  Court.) 

KiDNAPFiNa  (§  5*)— Elements  of  Offense-^ 

Force— Mauce—Fbau  D . 

In  prosecutions  under  Penal  Code  1910,  f 
110,  for  the  inveigling  of  a  child,  it  is  neces- 
sary for  the  state  to  show  that  the  accused  ei- 
ther "forcibly,  maliciously,  or  fraudulently"  en- 
ticed or  carried  the  child  away.  Where  .the 
child  alleged  to  have  l)een  inveigled  is  above  the 
age  of  discretion,  though  under  the  age  of  18, 
these  elements  are  not  sufficiently  made  out  by 
showing  that  the  child  went  away  in  company 
with  the  defendant,  especially  where  the  state's 
own  evidence  shows  that  the  child  itself  went 
of  its  own  free  will  and  accord,  and  not  as  the 
result  of  any  inveigling  on  the  defendant's  part. 

[Ed.  Note.— For  other  cases,  see  Kidnapping, 
Cent.  Dig.  {  11 ;   Dec  Dig.  §  5.*] 

Error  from  Superior  Court,  Cobb  (bounty; 
N.  A.  Morris,  Judge. 

Essie  Hendon  was  convicted  of  inveigling  a 
child  from  its  parents,  and  brings  error.  Re- 
versed. 

Clay  &  Morris,  for  plaintiff  in  error.  J.  P. 
Brooke,  Sol.  Gen.,  for  the  State. 

POWELL,  J,  This  case  presents  about  the 
most  horrible  and  disgusting  record  we  have 
been  called  upon  to  review  since  our  service 
upon  this  bench  began.  Its  disgusting  de- 
tails are  utterly  contrary  to  all  that  we  are 
accustomed  to.  We  have  considered  the  case 
carefully.  The  record  contains  many  excep- 
tions to  rulings  of  the  court  and  to  Instruc- 
tions to  the  Jury,  but  none  of  these  are  well 
taken.    The  case  was  fairly  and  ably  tried. 


diet  deliberately  returned  by  a  Jury  and  ap- 
proved by  a  court,  on  the  ground  that  there 
is  no  evidence  to  support  It,  and  are  espe- 
cially reluctant  to  do  so  where  the  record 
Is  otherwise  so  free  from  error  as  the  one 
before  us.  But  we  have  read  this  record 
over  and  over  again,  and  the  evidence  is 
wholly  insufficient  to  support  the  conviction. 
The  accused  was  charged  with  a  violation 
of  Penal  Code  1910,  §  110,  which  provides: 
"Any  person  who  forcibly,  maliciously,  or 
fraudulently  leads,  takes,  or  carries  away, 
or  decoys  or  entices  away,  any  child  under 
the  age  of  eighteen  years  from  its  parent 
or  guardian,  or  against  his  will,  or  without 
his  consent,  is  guilty  of  kidnapping."  The 
child  alleged  to  have  been  inveigled  was  a 
girl  about  17  years  old,  the  daughter  of  a 
poor  white  farmer  who  lived  in  the  country 
between  Marietta  and  Atlanta.  He  had,  as 
a  farm  hand,  a  negro  boy,  who  slept  in  a 
shed  room  in  his  house.  This  girl  and  the 
negro  boy  worked  together  in  the  field  and 
in  some  way,  not  disclosed  by  the  record,  he 
managed  to  become  criminally  intimate  with 
her.  One  nlghtr  after  she  was  somewhat 
advanced  in  pregnancy,  her  father  missed  her 
from  home.  He  tracked  her  to  a  spot  at  a 
branch  near  by,  and  found  that  she  was 
there  Joined  by  another  woman,  and  then 
both  were  tracked  to  a  point  on  the  street 
car  line  between  Marietta  and  Atlanta.  It 
was  shown  that  the  other  track  was  that  of 
the  defendant  in  this  case,  who  was  a  sister 
of  the  negro  boy  already  mentioned.  In  fact, 
earlier  during  the  same  night  this  negro 
woman  had  come  to  the  prosecutor's  house, 
had  called  for  her  brother,  and  had  told  the 
prosecutor  that  she  wanted  him  because  one 
of  her  children  was  sick.  It  may  be  stated 
Just  here  that  this  negro  boy  came  back  and 
went  to  work  next  morning,  but  a  little  later 
in  the  day  fled,  and  has  not  been  heard  of 
since.  The  next  morning  after  the  night  on* 
which  the  girl  was  missed  from  her  father's 
house,  she  and  the  defendant  were  seen  to 
take  a  train  together  in  Atlanta  for  Elnox- 
ville,  Tenn.  They  went  together  into  a  coach 
assigned  to  colored  people.  The  porter  seem- 
ed to  suspect  that  the  girl  was  a  white  girl, 
and,  apparently  having  some  curiosity  as  to 
why  she  should  be  riding  with  a  negro  wo- 
man, asked  them  about  it,  and  the  girl  told 
him  that  she  was  a  negro  girl.  At  Blue 
Ridge,  on  the  way  to  ICnozville,  the  negro 
woman  gave  the  porter  money  with  which 
he  bought  lunches  and  brought  them  in  to  the 
girl  and  the  defendant.  When  they  arrived 
at  Knoxville,  the  porter  consented  to  secure 
lodging  for  the  negro  woman,  but  refused  to 
have  anything  to  do  with  the  white  girl,  and 
she  went  into  another  portion  of  the  city 
and  secured  lodgings.  A  little  later  the  po- 
lice arrested  the  two  in  different  parts  of 
the  city. 
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NoWp  if  this  were  all  tbe  testimony,  there 
might  be  enough  to  Justify  a  strong  suspicion 
that  this  negro  woman  liad  decoyed  this 
white  girl  away  in  order  to  shield  her  broth- 
er from  the  crime  he  had  committed — a 
crime  which,  though  punishable  by  only  a 
small  penalty,  so  far  as  the  law  is  concerned, 
would  probably  have  been  dealt  with  much 
more  severely  by  members  of  the  communi- 
ty if  once  it  became  known.  But  the  state 
did  not  stop  there.  It  brought  the  girl  her- 
self to  the  witness  stand.  She  confessed  her 
miserable  condition,  and  stated  on  the  stand 
that  she  herself  had  appealed  to  this  sister 
of  the  man  who  had  been  a  partner  with 
her  in  her  unspeakable  crime,  and  had  per- 
suaded this  woman  to  take  her  to  Knox- 
viUe,  Tenn.  The  girl  herself  was  ignorant 
and  untraveled,  and  did  not  know  how  to 
get  away  from  home.  The  negro  boy  had 
furnished  the  girl  with  $13.  She  gave  this 
to  the  negro  woman  and  told  her  to  pur- 
chase the  necessary  tickets.  The  under- 
standing between  them  was  that  when  they 
got  to  Knozville,  and  the  girl  secured  a  lodg- 
ing place,  this  negro  woman  would  wait  on 
her  there.  According  to  the  girl's  testimony, 
however,  she  never  saw  anything  more  of 
tbe  defendant  from  the  time  they  last  sepa- 
rated at  the  train  until  after  they  were  ar- 
rested a  few  days  later.  If  the  state's  cir- 
cumstantial evidence  made  out  even  such  a 
prima  facie  case  of  kidnapping  or  inveigling 
as  to  put  upon  the  defendant  the  burden 
of  explaining  the  circumstances,  the  state's 
own  testimony  as  it  fell  from  the  mouth  of 
this  witness,  the  girl  herself,  furnished  the 
explanation,  and  absolutely  destroyed  what- 
ever approach  to  a  case  the  state  had  previ- 
ously made.  The  defendant's  own  statement 
of  the  affair  was  similar  to  the  girl's. 

It  is  insisted  (though  there  is  no  direct 
proof  of  the  fact  In  the  record)  that  this 
girl  is  weak  and  unlettered,  and  that  the  de- 
fendant is  a  shrewd  and  designing  woman, 
and  that  the  girl,  even  when  she  was  testi- 
fying, was  80  far  under  the  influence  of  this 
woman  that  she  lied  as  to  the  salient  facts 
of  the  case.  Be  this  as  it  may,  the  state  is 
not  in  a  position  to  assert  it  here.  The  state 
could  not  make  out  a  case  without  putting 
the  girl  on  the  stand,  under  all  the  circum- 
stances. If  the  actual  truth  Is  different  from 
what  it  appears  to  be  according  to  this  rec^ 
ord,  this  unfortunate  state  of  affairs  comes 
about  through  the  inability  of  the  state  to 
show  the  truth — a  state  of  affairs  that  often 
occurs  in  the  ordinary  administration  of  the 
criminal  law.  With  this  girl  testifying  as 
she  does,  we  do  not  see  how  the  state  can 
make  out  a  case,  unless  it  obtains  some  fur- 
ther evidence  than  that  now  apparently  at 
its  command.  So  long  as  the  state  is  under 
the  necessity  of  supplementing  its  circum- 
stantial evidence  with  the  testimony  of  the 
girl,  it  is  obliged  to  adopt  the  theory  of 
the  case  shown  by  the  girl's  testimony.  This 
proposition  involves  no  contradiction  of  the 


doctrine  that  where  the  state  has  two  wit- 
nesses, and  one  of  them  makes  out  a  case 
and  the  other  states  facts  to  the  contrary, 
the  state  may  nevertheless  ask  for  and  sus- 
tain a  conviction  on  the  testimony  of  the 
first  witness,  if  it  is  believed  by  the  Jury. 
The  girl's  testimony  in  this  case  does  not 
contradict  the  circumstances  by  which  the 
state  makes  Its  first  approach  toward  a 
proof  of  the  case.  Her  testimony  is  con- 
sistent with  all  these  things — that  she  left 
her  father's  house  when  she  heard  the  de- 
fendant call  the  negro  boy;  that  she  went 
to  the  branch,  Just  as  her  father  says  she 
went ;  that  she  met  the  d^endant,  and  that 
they  walked  to  the  car  line ;  that  they  came 
on  to  Atlanta,  and  that  they  took  the  train 
for  Knoxville;  that  she  furnished  the  negro 
woman  money  which  the  negro  boy  had  fur- 
nished her.  All  these  things  the  girl  her- 
self directly  testified  to,  and  yet  says 
that  she  herself  was  the  movant  in  the  eu- 
tire  matter.  She  testified  only  under  the 
compulsion  of  the  court  at  the  instance  of 
the  state;  but,  when  she  did  testify,  she 
absolutely  ruined  the  state's  case. 

If  this  woman  is  guilty,  the  state  has  not 
proved  it ;  for  it  is  material  in  a  prosecu- 
tion of  this  kind  for  the  state  to  show  that 
the  defendant  ^'forcibly,  maliciously,  or 
fraudulently,"  led,  took,  or  decoyed  away 
the  child.  Now,  as  to  a  child  under  the  age 
of  discretion,  it  might  be  sufficient  merely  to 
show  that  the  child  ran  away  from  home  and 
was  materially  assisted  by  the  defendant  in 
getting  away.  A  child  of  tender  years  Is 
not  supposed  to  have  sufficient  will  and 
Judgment  to  direct  an  affair  of  that  kind; 
but  this  girl  was  above  the  age  of  discre- 
tion, was  about  17  years  old,  was  about  to 
become  a  mother,  was  in  a  condition  that 
demanded  action  on  her  part,  and,  if  she  is 
telling  the  truth  about  it,  she  did  what  was 
most  natural — appealed  to  this  woman  to  go 
away  with  her  and  help  her  shield  her  dis- 
grace. If  this  is  all  the  defendant  did  (and 
it  is  all  that  the  proof  shows  that  she  did), 
she  is  guilty  of  no  crime.  The  shockingness 
of  the  situation,  the  natural  feeling  that 
somebody  ought  to  be  punished  on  account 
of  this  unnatural  state  of  affairs  that  was 
existing,  doubtless  led  the  Jury  to  convict, 
notwithstanding  the  evidence  is  as  we  have 
stated  it  Detestation  for  crime  too  often 
causes  men's  minds  to  rush  to  conclusions 
of  guilt  as  against  any  one  charged  with 
complicity,  in  the  .transaction.  But,  horrible 
as  this  affair  is,  there  can  be  no  relaxation 
of  that  most  essential  rule  by  which  the 
liberty  of  all  of  us  is  guarded,  namely,  that 
no  person  shall  be  convicted  on  suspicion 
alone,  nor  held  accountable  to  the  law  for 
a  crime  which  the  state  is  unable  to  prove 
by  either  direct  or  circumstantial  testimony. 
Solely  for  the  lack  of  evidence  to  support  the 
verdict,  the  Judgment  is  reversed. 

Judgment  reversed. 
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a®  Oa.  App.  41) 

PHELPS  T.   STATR     (No.  S,492.) 
(Court  of  Appeals  of  (Georgia.     Nov.  7,  1911.) 

(SyllahuM  hy  the  Court.) 

Parent  and  Child  (§  17*)— Criminal  Law 
(§  150*)— "Abandonment  of  Child"— Crim- 
inal Responsibility— Limitations. 

Abandonment,  as  a  criminal  offense,  con- 
tains two  essential  ingredients:  Separation 
from  the  child,  and  failure  to  supply  its  needs. 
The  offense  is  not  complete  until  there  is  a 
conjunction  of  these  two  ingredients,  as  mere 
absence  from  one's  child  is  not  of  itself  a 
criminal  offense.  The  crime  of  abandonment 
begins  and  continues  as  long  as  there  is  a  fail- 
ure on  the  part  of  the  father  to  perform  his 
parental  duty,  and  consequent  dependence  of 
the  child.  Where  it  appears  that  an  absent 
father  has  for  the  two  years  immediately  pre- 
ceding the  finding  of  the  accusation  against 
him  tailed  and  refused  to  provide  for  his  de- 
pendent child,  the  time  when  the  original  sepa- 
ration took  place  is  entirely  immaterial.  The 
continuing  dependency  of  the  child  vitalizes  the 
offense,  and  the  fact  that  the  absence,  and  even 
the  dependency,  began  more  than  two  years 
prior  to  the  accusation,  affords  no  ground  for 
the  interposition   of  the  statute  of  limitations. 


For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-13;    vol.  8,  p.  7559. J 

Error  from  Superior  Court,  Butts  County; 
Robt  T.  Daniel,  Judge. 

John  Phelps  was  convicted  of  abandon- 
ment, and  brings  error.    Affirmed. 

H.  M.  Fletcher,  for  plaintiff  In  error.  J. 
W.  Wise,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  only  question  involved 
In  this  case  is  whether  the  offense  is  barred 
by  the  statute  of  limitations.  The  defend- 
ant in  the  court  below  was  charged  with  the 
offense  of  abandonment,  and  claims  an  ac- 
quittal for  the  reason  that  the  evidence 
shows  that  it  has  been  four  or  five  years 
since  he  left  his  wife  and  child,  or  since  he 
furnished  the  child  anything.  The  wife  of 
the  defendant,  however,  testified  that  she  had 
repeatedly,  within  the  last  two  years,  asked 
the  defendant  to  do  something  for  his  child, 
and  that  within  the  two  years  he  each  time 
refused  her  request.  A  majority  of  the  court 
think  the  determination  of  the  point  at  issue 
depends  upon  the  nature  of  the  ingredients 
necessary  to  constitute  the  offense  of  aban- 
donment, and  we  are  of  the  opinion  that 
abandonment  is  a  continuing  offense,  at  leas^t 
an  til  the  defendant  has  once  been  convicted 
thereof.  We  hold  that  the  facts  of  this  case 
distinguish  it  from  the  case  of  Gay  v.  State, 
105  Ga.  599.  :J1  S.  E.  569.  70  Am.  St.  Rep.  08. 
and  that  the  ruling  in  that  c^ise  is  not  bind- 
ing? as  a  precedent.  The  preci.^e  point,  and  the 
only  point,  presented  for  the  decision  of  the 
Supreme  Court  In  the  Gay  Case,  supra,  was 
whether  one  who  had  once  been  convioted  of 
abandoning  his  child  could  thereafter  le 
again    convicted    of    ahandonini;    the    same , 


child.  Whatever  else  Is  said  in  the  opinion 
in  a  general  way,  in  reasoning  as  to  the  na- 
ture of  the  offense  of  abandonment,  can,  we 
respectfully  insist,  be  treated  as  mere  obiter 
in  arguendo.  It  is  not  authority.  The  usual 
cogent  reasoning  of  the  distinguished  Justice 
who  wrote  the  opinion  (being  beside  the 
question  to  be  decided)  does  not  appeal  per- 
suasively to  the  majority  of  this  court.  To 
say  the  least  of  it,  it  would  seem  to  be  bad 
policy  to  apply  the  statute  only  to  the  father 
who  might  return  to  his  child  and  attempt 
to  repair,  in  some  degree,  the  wrong  he  had 
done  it,  and,  on  the  other  hand,  to  reward 
the  heartless  father,  who  callously  abandoned 
his  offspring  to  its  fate  forever. 

Moreover,  if  precedents  are  to  be  consulted, 
we  think  It  is  clearly  to  be  inferred  from  the 
rulings  in  Bennefleld  v.  State,  80  Ga.  107, 
4  S.  E.  869,  Bull  v.  State,  80  Ga.  704,  6  S.  E. 
178,  and  Brown  v.  State,  122  Ga.  568,  50  S.  E. 
378,  as  well  as  the  rulings  of  this  court  in 
Moore  v.  State,  1  Ga.  App.  502,  57  S.  E.  1016, 
Cleveland  v.  State,  7  Ga.  App.  622,  67  S.  B. 
696,  and  Ware  v.  State,  7  Ga.  App.  797,  68  S, 
E.  443,  that  abandonment  is  not  only  an 
offense  which  requires  the  conjunction  of  two 
essential  elements,  but  that  it  is  necessarily 
a  continuing  offense,  so  far  at  least  as  the 
element  of  dependency  is  concerned.  From 
a  review  of  the  decisions  in  each  of  the 
above-stated  cases,  we  are  constrained  to  be- 
lieve that  it  would  never  do  to  hold  that  a 
father  who  had  left  his  child  in  a  dependent 
condition  should  be  allowed  to  take  advan- 
tage of  his  own  w^rong  by  pleading  the  stat- 
ute of  limitations,  and  setting  up  that  the 
neglect  of  his  offspring,  though  flagrant,  had 
continued  for  such  a  length  of  time  that  the 
offense  was  barred  by  the  statute  of  limita- 
tions. A  father  who  wHlfully  and  volun- 
tarily abandons  his  children  is  not  guilty  of 
any  offense  merely  because  he  leaves  them. 
If  he  has  them  properly  maintained  and 
cared  for,  even  if  he  be  absent,  he  violates 
no  statute  law.  Certainly,  then,  the  statute 
of  limitations  does  not  begin  to  run  from  the 
time  when  the  father  separates  himself  from 
his  children.  Brown  v.  State,  122  Ga.  570,  50 
S.  £.  o79. 

'^Abandonment  do&s  not  mean  merely  go- 
ing away  from  destitute  and  dependent  chil- 
dren, though  absence  is  a  necessary  element 
to  constitute  the  crime."  Intention  is  so  es- 
sentially a  part  of  every  crime,  and  particu- 
larly that  of  abandonment,  that  the  willful- 
ness and  voluntariness  which  is  involved  In 
this  section  of  the  Code  Is  accentuated  where 
there  is,  as  In  the  case  now  before  us,  evi- 
dence of  a  demand  upon  the  father  for  the 
support  of  his  child,  and  a  refusal  to  com- 
ply, and  tills  within  two  years  before  the 
prosecution.  As  held  In  Moore  v.  State.  1 
Oa.  App.  .'>02,  57  S.  E.  1016,  quoting,  from 
the  Innirnace  of  .Tudjre  Bleckley  In  Bull  v. 
State,   80  Ga.  704.  6   S.   E.  178:    **A   father 
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who  wlthlB  this  state  willfully  and  volun- 
tarily abandons  his  child,  •  ♦  ♦  and  per- 
9i8ts  in  the  abandonment  afterwards,  leaving 
It  In  a»  dependent  condition,  ♦  ♦  ♦  is 
guilty.**  And  in  the  Bull  Case,  supra,  Judge 
Bleckley  uses  this  language:  "That  a  father 
b^lns  to  abandon  his  child  some  months  be- 
fore it  is  bom  will  not  excuse  him  for  per- 
sisting in  the  abandonment  and  failing  to 
furnish  it  with  the  necessaries  of  life."  From 
this  language  we  think  it  is  clearly  to  be  in- 
ferred that  the  Supreme  Court  recognizes  the 
act  of  abandonment  as  being  a  continuous  act 
There  Is  in  the  Gay  Case  no  reference  to  the 
Bull  Case,  and  no  overruling  of  the  doctrine 
which  clearly  runs  through  it  In  the  Brown 
Case,  suprn,  it  appears  that  the  trial  court 
not  only  refused  to  charge  that  the  defendant 
would  not  be  guilty  unless  he  left  his  children 
in  a  dependent  and  destitute  condition  at  the 
time  of  the  abandonment,  but  that  instead 
thereof,  the  court  instructed  the  jury  that 
**lf  the  defendant  willfully  and  voluntarily 
abandoned  his  children,  and  after  said  aban- 
donment the  children  became  in  a  dependent 
and  destitute  condition,  and  the  defendant 
continued  to  willfully  and  voluntarily  aban- 
don said  children,  and  refused  to  support 
them,  he  would  be  guilty,*'  and  this  charge 
was  approved  by  the  Supreme  Court.  In 
reference  to  the  exceptions  to  the  chargje 
above  quoted.  Justice  Lamar  held:  **The 
charge  of  the  court  was  correct.** 

To  our  minds  it  is  perfectly  clear  that 
abandonment  as  a  criminal  offense,  includes 
two  essentials:  The  voluntary  separation 
of  the  father  from  his  child  (whether  he 
leaves  the  child  or  sends  it  away),  and  fail- 
ure to  provide  for  it  the  support  which  the 
law  obligates  him  to  give.  A  fatlier  who 
leaves  his  children  in  a  dependent  condition, 
though  it  be  for  several-  years,  but  who,  for 
the  period  of  two  years  prior  to  an  accusa- 
tion being  preferred  against  him,  cares  •  for 
their  needs,  may  plead  the  bar  of  the  stat- 
ute of  limitations;  but  an  absent  father, 
who  for  two  whole  years  prior  to  the  accu- 
sation for  abandonment  leaves  his  offspring 
dependent  and  in  want,  so  that  this  condi- 
tion exists  at  the  very  time  that  the  accusa- 
tion Is  being  proferred,  cannot  in  our  Judg- 
ment, successfully  interpose  to  the  prosecu- 
tion the  bar  of  the  statute,  or  otherwise 
defend  himself. 

Judgment  affirmed. 

POWELL,  J.  (specially  concurring).  There 
Is  a  strong  appearance  of  validity  in  the 
argument  that  the  case  of  Gay  v.  State,  105 
Ga.  599,  31  S.  E.  569,  70  Am.  St  Rep.  08, 
is  controlling  here;  but  I  am  not  so  sure 
that  that  case  and  this  one  are  not  distin- 
guishable as  to  be  willing  to  dissent  The 
opinion  of  Judge  RUSSELL  certainly  leans 
toward  giving  the  law  a  very  salntnry  in- 
terpretation,   and    I    think    that,    wherever 


a  doubt  exists  as  to  the  meaning  of  a  law, 
the  judge  should  strive  to  give  it  that  con- 
struction which  makes  it  most  effective. 
The  offense  of  abandonment  created  by  our 
statute  consists  of  two  elements:  The  de- 
sertion, an  act  of  the  father;  and  depend- 
ence, a  condition  of  the  child.  The  two 
must  concur  before  there  is  any  crime.  The 
Gay  Case  holds  that  as  to  the  first  element 
(desertion)  the  act  is  not  a  continuous  one, 
and  that  when  a  person  is  once  convicted  he 
cannot  be  tried  again  until  this  element  oc- 
curs again,  and  that  It  cannot  occur  again 
until  the  father  goes  back  to  his  family 
and  leaves  anew.  The  other  element  the 
condition  on  which  the  desertion  must  oper- 
ate, the  state  of  the  child's  dependency,  is  a 
thing  continuous  in  its  nature.  If  this  alone 
constituted  the  offense,  it  would  not  be  bar- 
red, so  long  as  it  continued  to  exist.  Coker 
V.  State,  115  Ga.  210,  41  S.  E.  684.  Since 
the  offense  now  before  us  consists  of  these 
two  diverse  elements,  the  position  taken  in 
the  opinion  in  chief — that  while  a  convic- 
tion will  bar  future  prosecutions  till  the 
element  of  desertion  occurs  anew,  the  stat- 
ute of  limitations  does  not  bar  the  offense, 
because  one  of  Its  elements,  the  condition  of 
the  child,  remains  .continuous — strikes  me 
with  such  force  that  I  am  not  willing  to  dis- 
sent from  it 


(10  Ga.  App.  11) 

AVERY  &  CO.  V.  T.  I.  THOMASON  &  SON. 

(No.  3,242.) 

(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  by  the  Court.) 

Appeal  and  Error  (§  1151  ♦)— Affirmance- 
Correction  OF  Error. 

The  errors  assigned  ^as  to  rulings  upon  the 
trial  and  as  to  charges  of  the  court  are  not 
well  taken.  There  is  sufficient  evidence  to 
support  the  verdict,  subject  only  to  a  small  er- 
ror in  calculation,  which  may  be  cured  by  di- 
rection given  in  connection  with  the  judgment 
of  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4498-4506;  Dec.  Dig.  § 
1151.*] 

Error  from  City  Court  of  Bainbrldge;  J. 
G.  Cranford.  Judge. 

Action  by  Avery  &  Co.  against  T.  I.  Thom- 
ason  &  Son.  Judgment  for  plaintlflFs  for  less 
than  the  amount  claimed,  and  they  bring  er- 
ror.   Affirmed,  with  direction. 

J.  C.  Hale,  for  plaintiffs  in  error.  R.  G. 
Hartsfield,  for  defendants  in  error. 

POWELL,  J.  According  to  the  allegations 
of  the  defendants*  plea,  they  owed  the  plain- 
tiffs only  $4.6(>,  and  for  that  sum  the  Jury 
rendered  their  verdict — ^the  verdict  being 
plainly  intended  as  a  finding  upon  this  plea. 
There  are  a  number  of  assignments  of  error 
in  the  record,  relating  to  rulings  of  the 
court  upon  the  evidence  and  to  instructions 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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to  the  Jury;  but  no  material  error  in  this 
respect  appears.  It  does  appear,  bowever, 
tbat  tbe  calculation  by  which  the  amount  of 
$4.66  was  arrived  at  is  incorrect  The  plea 
shows  this  on  its  face.  The  amount  really 
left  due  upon  the  note  was  $10.68,.  and  for 
this  sum  a  verdict  against  the  defendants 
was  demanded.  The  whole  question  involv- 
ed in  the  trial  was  where  a  certain  credit 
of  $300  should  have  been  placed,  and,  after 
placing  this  credit  as  claimed  by  the  defend- 
ants, there  was  still  left  due  on  the  note 
$10.68.  Ordinarily  this  court  has  no  power 
by  direction  to  increase  the  size  of  a  ver- 
dict; but  inasmuch  as,  under  the  pleadings, 
a  verdict  of  $10.68  could  have  been  directed 
(since,  when  the  defendants'  plea  is  properly 
construed,  it  admits  a  liability  of  that 
amount),  and  as  the  verdict  has  properly 
settled  the  only  issue  in  the  case,  we  do  give 
direction  that  the  trial  Judge  modify  the 
Judgment  in  the  lower  court,  so  as  to  allow 
the  plaintiffs  a  recovery  of  $7.36  principal, 
$2.35  interest  to  judgment,  and  97  cents  at- 
torney's fees,  with  interest  thereon  from  the 
date  of  the  trial. 
Judgment  aflftrmed,  with  direction. 

(10  Gs.  App.  77) 

MATHIS  V.  STATE.    (No.  8,693.) 
(Court  of  Appeal!  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  5y  the  Court.) 

Criminal  Law  (8  552*)— Evidencb— Weight 
AND  Sufficiency. 

The  circumstanees  relied  upon  to  8upi>ort 
the  verdict,  weighed  most  strongly  against  the 
accused,  are  not  incriminatoiy  in  ciiaracter,  and 
are  only  sufficient  to  raise  a  suspicion  of  guilt ; 
and  suspicioa  alone,  however  strong  and  ap- 
parently well  founded,  has  no  probative  value  as 
evidence,  and  a  verdict  based  thereon,  without 
more,  is  contrary  to  law. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {f  1257,  1259-1262 ;  Dec.  Dig. 
S  552.*] 

Error  from  Superior  Court,  Floyd  Coun- 
ty; J.  W.  Maddoz,  Judge. 

Eli,  alias  Kid,  Mathis  was  convicted  of 
crime,  and  brings  error.    Reversed. 

Sharp  &  Sharp,  for  plaintiff  in  error,  John 
W.  Bale,  Sol.  Gen.,  for  the  State. 

HILL^  C  J.    Judgment  reversed. 


aO  Ga.  App.  78) 

WOOTBN  V.  STATE.     (No.  8,701.)* 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

fSyUahus  by  the  Court.) 

CannNAi.  Law  (I  1159*)— Appkalt-Review— 
Questions  of  fact. 

Tbe  exceptions  to  the  charge  of  the  court 
are  not  well  talcen.  Under  the  state's  testi- 
mony, the  homicide  was  strongly  mitigated, 
but  not  entirely  justifiable;  under  the  defend- 
ant's statement,  it  w^  justifiable.  The  jury 
took  the  state's  theory  of  the  transaction,  and 


convicted  the  accused  of  the  offense  of  volun- 
tary manslaughter.  There  being  some  evidence 
to  support  the  verdict,  this  court  has  no  power 
to  set  it  aside.  , 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  I§  3074-3083;  Dec.  Dig.  f 
1159.*] 

Error  from  Superior  Court,  Rabun  County ; 
J.  B.  Jones,  Judge. 

(Martha  Wooten  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

T.  L.  Bynum,  R.  E.  A.  Hamby,  and  W.  S. 
Paris,  for  plaintiff  in  error.  Robt  McMillan, 
Sol.  Gen.,  for  tbe  State. 

POWELL,  J.    Judgment  affirmed. 


(10  Oa.  App.  12) 

HUNNICUTT  V.  GRAVES.    (No.  3,297.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabue  by  the  Court.) 

1.  FoRMEB  Decision  Controlling. 

The  law  applicable  to  the  issues  made  by 
the  evidence  in  this  case  was  fully  stated  in  the 
opinion  of  this  court  when  the  case  was  here 
before.  Graves  v.  Hunnicutt,  8  Ga.  App.  99, 
68  S.  EI  558. 

2.  Appeal  and  Erbob  (8  1099*)  — Review  — 
Successive  Wbits  op  Ebbor. 

Where  a  case  has  been  before  this  court 
on  assignment  of  error  to  a  judgment  award- 
ing a  nonsuit,  and  the  judgment  has  been  re- 
versed because  in  the  opinion  of  the  court  there 
was  some  evidence  which,  under  tbe  law,  would 
have  authorized  a  verdict  for  the  plaintiff,  and 
on  the  secohd  trial  the  evidence  for  the  plain- 
tiff is  substantially  the  same  as  it  was  on  the 
first  trial,  and  the  evidence  in  behalf  of  the  de- 
fendant goes  only  to  the  extent  of  raising  a  con- 
flict on  issues  of  fact,  and  no  error  of  law  is 
complained  of,  no  question  is  presented  for  deci- 
sion in  this  courtj  and  the  veraict  for  the  plain- 
tiff will  not  be  disturbed. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4370-4379;  Dec.  Dig.  { 
1099.*1 

Error  from  City  Court'  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  A.  Graves  against  C.  W.  Hunni- 
cutt Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

C.  L.  Pettigrew,  for  plaintiff  in  error.  Bur- 
ton Cloud  and  Geo.  Gordon,  for  defendant 
in  error. 

HILXi,  C.  J.    Judgment  affirmed. 


aO  Oa.  App.  34> 
COLLINS  V.  STATE.     (No.  8,443.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabue  by  the  Court.) 

1.  Criminal  Law  (§  1035»)—Sequestration 
OF  Witnesses— Waiver— Objections. 

At  tbe  beginning  of  the  trial  the  defendant, 
through  his  attorney,  invoked  the  rule  as  to  the 
sequestration  of  the  witnesses.  The  prosecu- 
tor remained  in  the  courtroom  while  another 
witness  for  tlie  state  was  being  examined.  The 
defendant  complains  this  was  error  requiring  a 
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new  trial ;  that  the  pTosecutor  should  have  been 
examined  first,  or  should  have  been  required  to 
leave  the  room  durine  the  examination  of  the 
other  witness.  The  trial  judge  certifies  that  he 
did  not  know  the  prosecutor  was  in  the  room 
during  the  examination  oif  the  witness;  that 
neither  the  defendant  nor  his  attorney  made 
any  objection  thereto  at  the  time.  Held,  a  new 
trial  will  not  be  granted.  The  failure  of  the 
defendant  and  his  attorney  to  call  the  attention 
of  the  court  to  the  presence  of  the  prosecutor, 
or  to  request  that  he  be  examined  first,  con- 
stitutes a  waiver  of  his  right  to  a  strict  seques- 
tration. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  1035.*] 

2.  Criminal  Law    (§    828*)— Instructions— 

Written  Requests. 

The  defendant  claimed  he  acted  in  self-de- 
fense. The  law  relating  thereto  was  proi^erly 
given  in  charge  to  the  jury.  If  the  defendant 
desired  more  detailed  instructions  fis  to  his 
contentions,  he  should  have  made  written  re- 
quests therefor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  f  2007;  Dec.  Dig.  {  828.*] 

Error  from  City  Court  of  Saudersville ;  E. 
W.  Jordan,  Judge. 

Zeddie  Collins  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Evans  &.  Evans,  for  plalntilT  In  error.  J. 
E.  Hyman,  Sol.,  for  the  State. 

BUSSELL,  J.     Judgment  affirmed. 


(10  Ga.  App.  86)    • 

SMITH  V.  STATE.    (No.  3,468.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  hy  the  Court.) 

Abbest  (§  (;3*)— Criminal  Law  (8  368*>— Au- 
thority to  Arrest  Without  Warrant- 
Assault— Evidence. 

The  record  discloses  no  reversible  error. 


Error  from  Superior  Court,  Dougherty 
County;   Frank  Park,  Judge. 

Griggs  Smith  was  convicted  of  assault  and 
battery,  and  brings  error.    Affirmed. 

The  defendant  was  convicted  of  assault 
and  battery.  It  appears  from  the  evidence 
that  he  and  his  son  were  making  a  disturb- 
ance on  the  streets  of  Albany  by  cursing  one 
another,  that  easily  within  hearing  were 
some  females,  that  one  or  two  citizens  had 
caught  hold  of  the  defendant's  son,  and  that 
a  crowd  had  assembled.  A  i)olicemnn  ar- 
rived, and  the  defendant  was  pointed  out  to 
him  as  being  the  one  who  was  **raislng  Cain"; 
and  before  the  policeman  had  said  a  word 
th6  defendant  hit  him  with  a  flint  rock  weigh- 
ing 5  or  6  pounds.  The  rock  was  thrown  a 
distance  of  about  4  feet,  and  struck  the  police- 


man in  the  forehead,  making  a  gash  about 
2^  inches  long  all  the  way  to  the  skull.  The 
policeman  did  not  have  a  warrant  for  the  de- 
fendant 

R.  J.  Bacon  and  Ben  T.  Burson,  for  plain- 
tiff in  error.  W.  E.  Wooten,  Sol.  Gen.,  and 
P.  A.  Hooper,  for  the  State. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  1.  Complaint  is  made  of  the  admis- 
sion of  the  following  evidence:  One  of  the 
bystanders,  as  a  witness  for  the  state,  was 
asked:  *'When  Mr.  Perry  [the  policeman]  got 
there,  what  was  going  on  ?  What  was  the  de- 
fendant doing,  and  what  trouble,  if  any,  in 
which  be  was  connected,  was  in  progress?" 
The  witness  answered:  "Him  and  his  son 
was  cursing  one  another."  The  defendant  ob- 
jected to  this  evidence  because  the  policeman 
had  previously  testified  that  at  the  time  of 
his  arrival  the  defendant  was  standing  by 
his  wagon,  and  was  doing  nothing  illegal,  so 
far  as  he  saw;  and  therefore  it  is  contended, 
there  being  no  disturbance  so  far  as  the  po- 
liceman saw,  it  was  immaterial  what  the  de- 
fendant was  doing..  We  are  of  the  opinion 
that,  if  the  defendant  was  creating  a  breach 
of  the  peace  in  the  policeman's  physical  pres- 
ence, he  would  have  a  right  to  make  the  ar- 
rest without  a  warrant,  whether  he  heard  the 
cursing  or  not.  The  crime  was  being  com- 
mitted in  his  presence,  whether  he  knew  the 
full  extent  of  it  or  not.  Ramsey  v.  State,  92 
Ga.  53,  17  S.  E.  613;  Porter  v.  State,  124  Ga. 
297,  52  B,  B.  283,  2  L.  R.  A.  (N,  S.)  730; 
Jenkins  v.  State,  3  Ga.  App.  146,  59  S.  B.  435. 

2.  Exception  is  taken  to  the  admission  of 
evidence  as  to  what  was  said  by  the  defend- 
ant and  a  bystander  Just  as  the  rock  was 
being  hurled.  We  think  this  evidence  was 
admissible  as  a  part  of  the  res  gestee. 

3.  It  appears  that  after  the  defendant 
threw  the  rock  he  ran,  pursued  by  the  police- 
man, who  fired  several  shots,  and  finally  suc- 
ceeded in  arresting  the  defendant.  It  Is 
claimed  that  the  defendant  was  Justified  in 
resisting  the  arrest,  which  it  Is  claimed  was 
illegal,  and  the  evidence  shows  he  used  no 
more  force  than  was  necessary;  subsequent 
events  showing  that  the  force  he  used  was 
not  even  sufficient  to  prevent  the  arrest. 
What  happened  to  the  defendant  after  he  had 
committed  a  second  crime  cannot  be  set  up 
as  Justification  for  resl§ting  an  illegal  ar- 
rest for  the  first  one.  The  Jury  was  author- 
ized to  infer  both  that  the  arrest  was  legal 
and  that,  even  if  illegal,  the  defendant  used 
no  more  force  than  was  his  legal  right  under 
the  circumstances. 

Judgment  affirmed. 
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TATESVILLE  BANKING  CO.  ▼.  FOURTH 
NAT.  BANK.     (No.  3,147.) 

(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  by  the  Court.) 

1.  Bills  and  Notes  (8  434*)  —  Payment  — 
Forged  Indorsement— Recovery  of  Money 
Paid. 
Where  the  drawee  of  a  negotiable  instniment 
pays  it  to  a  person  holding  it  through  and  under 
a  forged  inaorsement  of  the  payee's  name,  he 
may  (subject  to  certain  limitations)  recover  back 
from  the  person  receiving:  the  money  on  the 
paper  the  sum  so  paid,  either  in  an  action  in 
the  nature  of  an  action  of  money  had  and  re- 
ceived, or  in  an  action  upon  the  warranty  im- 
plied from  the  presentation  of  the  instrument 
that  the  indorsements  thereon  are  genuine,  or  in 
an  action  upon  an  exi^ress  warranty  that  the 
indorsements  are  genuine,  if  such  an  express 
warranty  has  been  made. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i§  1268-1274;  Dec.  Dig.  § 
434.*] 

•?.  Bills  and  Notes  (|  434»)— Rights  op  Par- 
ties—Recovery OF  Money  Paid. 

If  the  person  presenting  and  receiving  pay- 
ment on  a  negotiable  instrument  bearing  the 
forged  indorsement  of  the  payee  is  himself  inno- 
cent of  the  forgery,  it  is  incumbent  on  the  per- 
son who  has  so  paid  to  give  to  the  person  to 
whom  the  payment  has  been  made  notice  of  the 
forgery  within  a  reasonable  time  after  discover- 
ing it.  If  he  fails  in  this  duty,  the  person  so 
paid  may,  when  sued  for  reimbursement  by  the 
person  who  has  done  the  paying,  set  up,  as  a 
defense  to  the  action,  any  loss  that  has  been  oc- 
casioned to  him  by  reason  of  the  failure  to  give 
timely  and  reasonable  notice.  However,  as  lack 
of  notice,  followed  by  loss,  is  an  affirmative  de- 
fense, it  is  not  necessary  for  the  plaintiff  to 
negative  it  in  his  petition. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1208-1274;  Dec.  Dig.  S 
434.*] 

3.  Bills  and  Notes  (J  434*)— Rights  of  Par- 
ties—Recovery of  money  Paid. 

The  person  paying  a  negotiable  instru- 
ment upon  the  express  warranty  of  the  person 
presenting  it  that  all  prior  indorsements  are 
genuine  (the  warranty  being  written  on  the  in- 
strument itself)  may  recover  from  his  warran- 
tor, if  it  turns  out  that  the  indorsement  of  the 
payee  is  forged,  without  showing  that  he  has 
returned  or  tendered  the  instrument  to  him,  not- 
withstanding some  of  the  signatures  on  it  may 
be  genuine,  and  the  instrument  may  not  be 
worthless  from  a  commercial  standpoint.  The 
person  who  has  thus  paid  out  the  money  on  the 
instrument  bearing  the  forged  indorsement  and 
the  warranty  may  hold  it  as  evidence  until  re- 
imbursement has  been  made  or  tendered. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  S  434.*] 

4.  Pleading  (§  35*)  — Surplusage  — Repre- 
sentative Character  of  Party. 

''The  mere  fact  X]^t  a  plaintiff  in  his  plead- 
ings declares  his  intention  of  suing  for  the  use 
of  a  third  person  does  not  raise  any  question 
as  to  the  liability,  either  of  the  plaintiff  or  of 
the  defendant,  to  such  third  person.  The  words 
declaring  an  intention  to  use  the  recovery  for 
the  benefit  of  another  are,  as  to  the  defendant, 
harmless  surplusage.  He  is  not  concerned  in 
what  disposition  is  to  be  made  of  the  recovery." 

[Ed.  Note.— For  other  oases,  see  Pleading, 
Cent.  Dig.  §S  76-80;    Dec.  Dig.  §  35.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 


Action  by  the  Yates ville  Banking  Compa- 
ny, for  use,  etc.,  against  the  Fourth  National 
Bank.  Judgment  for  defendant,  and  plaintifT 
brings  error.    Reversed. 

The  Yates vl He  Banking  Company  brought 
suit  against  the  Fourth  National  Bank,  and 
laid  two  counts  in  the  petition.  The  sub- 
stance of  these  counts  may  be  stated  thus: 
In  the  first  count  it  is  alleged  that  the  plain- 
tiff sues  for  the  use  of  McNeice  and  certain 
other  persons,  whose  names  are  set  out,  and 
that  the  defendant  Is  liable  to  the  plaintiff 
in  the  sum  of  $3,612,  because,  on  July  7.  1907, 
the  plaintiff  issued  a  certain  cashier's  check 
for  that  sum  of  money,  payable  to  North 
Penn  Iron  Company.  That  on  or  about  July 
10,  1907,  the  defendant  notified  the  plaintiff 
that  it  (defendant)  had  paid  this  cashier's 
check  upon  the  order  of  the  payee,  and  it 
was  held  as  a  demand  against  the  plaintiff. 
That  upon  receipt  of  this  notification  the 
plaintiff  paid  to  the  defendant  the  sum  of 
money  above  named,  and  received  from  the 
defendant  the  cashier's  check,  when,  as  a 
matter  of  fact,  the  defendant  had  not  paid, 
and  never  has  paid,  the  amount  of  the  check 
to  the  payee  or  his  order,  the  indorsement  of 
the  name  of  the  payee  being  a  forgery;  also 
that  the  usees  named  *'have  Jointly  paid  un- 
to the  petitioner  the  sum  of  three  thousand 
six  hundred  twelve  dollars  ($3,612)  to  indem- 
nify petitioner  for  the  sum .  aforesaid  paid 
defendant."  That  plaintiff  has  demanded  of 
defendant  the  sum  sued  for,  and  payment 
thereof  has  been  thereupon  refused.  In  the 
second  count  it  is  alleged  that  the  plaintiff 
sues  for  the  use  of  the  same  persons.  That 
the  check  was  issued,  the  indorsement  of  the 
payee  forged,  and  payment  of  it  with  this 
for^red  indorsement  was  requested  by  the 
defendant.  That  the  plaintiff  paid  to  the  de- 
fendant the  amount  of  $3,612,  receiving  from 
the  defendant  therefor  the  original  check,  to- 
gether with  the  defendant's  guaranty  In  tjhe 
following  words:  "Pay  to  the  order  of  any 
bank  or  banker.  Prior  endorsement  guar- 
anteed. Fourth  National  Bank  of  Atlanta, 
July  13,  1907.  Chas.  I.  Ryan,  Cashier." 
That,  being  induced  by  this  guaranty  and 
relying  upon  the  same,  the  plaintiff  paid  the 
amount  of  the  cashier's  check  to  the  de- 
fendant That  the  guaranty  has  failed,  and 
that  the  plaintiff  has  lost  the  sum  of  $3,612 
thereby.  That  '*the  usees  have  Jointly  paid 
unto  petitioner  the  three  thousand  six  hun- 
dred twelve  dollars  ($3,612),  to  indemnify  pe- 
titioner for  said  loss."  A  copy  of  the  check 
is  set  forth  as  an  exhibit,  and  it  appears  that 
in  addition  to  the  indorsement,  "North  Penn 
Iron  Co.,"  there  are  tvro  other  indorsements 
prior  to  the  indorsement  of  the  Fourth  Na- 
tional Bank — those  of  John  A.  Stewart  and 
Stewart  &  Davis.  The  defendant  filed  a 
general  demurrer,  which  the  court  sustained-; 
and  to  this  judgment  the  plaintiff  excepts. 
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Scott  &  Davis,  for  plaintlfiP  In  error.  Ro«- 
fien  &  Brandon,  for  defendant  in  error. 

POWELL,  J.  (after  stoting  the  facts  as 
above).  The  demurrer  was  general,  but  the 
defendant  In  error  alleges  the  following 
pounds  why  it  should  have  been  sustained: 
(1)  That  It  is  not  alleged  that  reasonable 
notice  of  the  forgery  was  given  to  the  plain- 
tiff, and  that  reasonable  demand  for  the 
return  of  the  money  was  not  made ;  (2)  that 
the  cashier's  check  turned  over  to  the  plain- 
tiff was  not  returned  or  tendered  to  the  de- 
fendant before  the  suit  was  brought;  (3) 
that  it  appears  that  the  money  paid  out  by 
the  Yatesville  Banking  Company  was  repaid 
by  the  usees  named  in  the  action,  before  this 
suit  was  brought,  and  that  the  voluntary 
payment  by  the  usees  furnishes  no  right  of 
recovery  for  this  use. 

Certain  propositions  are  undisputed:  (1) 
That  the  cashier's  check  stands  as  if  it 
were  a  negotiable  promissory  note  of  the 
bank  by  which  it  was  issued;  (2)  that  the 
issuing  bank  stands  thereto  in  the  dual  re- 
lation of  drawer  and  drawee. 

[1]  It  is  also  conceded  (3)  that  ordinarily 
the  bank  issuing  the  cashier's  check,  and 
having  paid  it  upon  forged  Indorsement, 
would  not  be  held  chargeable  with  any  no- 
tice that  the  indorsement  was  a  forgery, 
and  that  ordinarily  it  could  recover,  from 
one  to  whom  it  had  paid  the  money  on  the 
faith  of  the  forged  indorsement,  the  amount 
which  it  had  thus  Improperly  paid  out  on 
the  check.  The  case  before  us,  therefore, 
narrows  to  a  decision  upon  the  special  points 
already  mentioned. 

[2]  2.  As  to  the  first  point  really  In  issue: 
The  law  is  that,  where  a  person  has  paid  a 
negotiable  paper  to  another  on  a  forged  In- 
dorsement, and  the  latter  Is  Innocent  of  the 
forgery,  It  is  incumbent  upon  the  person  so 
paying  to  give  notice  of  the  forgery  to  the 
other  person  within  a  reasonable  time  after 
discovery  of  the  fact;  and  he  may  lose  his 
right  of  action  for  failure  to  give  the  notice, 
provided  that  his  laches  in  this  respect  has 
subjected  the  other  to  loss.  What  is  reason- 
able notice  in  such  a  case  is  generally  a 
question  for  the  jury. 

After  stating  a  somewhat  contrary  doc- 
trine, asserted  by  some  of  the  courts,  Daniel, 
in  his  work  on  Negotiable  Instruments  (5th 
Ed.)  f  1372,  says:  *'But  there  Is  high  au- 
thority for  the  more  liberal,  and.  we  think, 
wiser  and  Juster  doctrine  that  the  demand 
for  restitution  may  be  made  within  a  rea- 
sonable time  after  the  forgery  is  discovered, 
and  that  the  mere  space  of  time  is  not  im- 
portant, provided  it  be  clearly  shown  that 
the  holder  will  be  put  to  no  more  liability, 
trouble,  or  expense  by  a  restoration  then 
than  if  It  has  been  called  for  on  the  day  of 
payment.  Nor  does  the  circumstance  that 
there  are  genuine  indorsers  prior  to  the  hold- 
er, but  subsequent  to  the  forged  name,  seem 
to  us  to  alter  the  case.    Their  indorsement 
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of  the  instrument  being  a  warranty  of  Its 
genuineness,  they  would  not  be  entitled  to 
notice,  as  it  was  not  genuine  in  all  respects ; 
and,  besides  the  right  to  sue  them  as  indors- 
ers, the  holder,  on  being  compelled  to  re- 
fund the  money,  could  recover  back  the 
amount  paid  by  him  to  his  predecessor,  and 
so  on,  until  the  instrument  rested  where  the 
loss  should  fall." 

We  have  no  doubt  that  this  states  the  cor- 
rect doctrine.  The  defendant  in  such  a  caje, 
having  received  from  the  plaintiff  to  his  use 
and  benefit  money  to  which  he  is  not  entitled, 
would  primarily  be  subject  to  an  action  at 
law  (generally  to  an  action  in  the  nature  of 
an  action  for  money  had  and  received),  to  be 
brought  at  any  time  within  the  statute  of 
limitations,  but  commercial  usage,  as  well  as 
a  principle  of  natural  Justice,  would  require 
the  person  who  had  thus  paid  out  the  money 
not  to  remain  quiescent  when,  by  so  doing, 
he  would  deprive  the  other  person  who,  too. 
had  been  an  innocent  victim  of  the  forgery 
of  any  reasonable  means  by  which  he  might 
recoup  his  loss;  and  a  failure  to  exercise 
reasonable  diligence  in  giving  this  notice 
ought  to  and  will  deprive  him  of  the  right  to 
maintain  his  action,  if  because  of  his  failure 
in  this  respect  the  loss  does  ensue.  But  two 
things  (both  failure  to  give  the  notice  and 
loss  on  the  part  of  the  other  person,  occa- 
sioned thereby)  should  concur  before  this 
right  of  action,  arising  as  it  does  ex  sequo  et 
bono,  should  be  lost  to  the  person  who  has 
been  caused  to  pay  the  money  improperly. 

The  duty  to  give  the  notice  does  not  arise 
until  the  forgery  has  been  discovered,  and 
may  be'  exercised  then,  or  within  a  reasona- 
ble time  thereafter.  It  does  not  appear  from 
the  petition  in  this  case  when  the  plaintiff 
discovered  the  forgery,  nor  when  the  demand 
for  repayment  was  made  upon  the  defendant, 
though  it  is  alleged  in  general  terms  that  it 
was  demanded,  or,  as  It  Is  stated  in  one  of 
the  counts,  was  "formally"  demanded.  The 
petition  would  have  been  subject  to  special 
demurrer  on  the  ground  that  this  information 
was  not  given  specifically,  but  the  general 
demurrer  raises  no  such  question.  Further, 
we  are  of  the  opinion  that  it  is  not  neces- 
sary for  the  plaintiff  in  such  a  case  to  make 
it  appear  that  his  notice  of  the  forgery  and 
demand  for  repayment  were  given  at  such  a 
time  as  ttiat  no  loss  to  the  defendant  occur- 
red from  the  failure,  and  that  the  petition 
would  not  be  subject  to  general  demurrer 
raising  this  question,  unless  the  petition  on 
its  face  afi^rmatlvely  disclosed  that  loss  had 
ensued.  As  Cowan,  J.,  said,  in  Canal  Bank 
V.  Bank  of  Albany,  1  Hill  (N.  Y.)  291:  "I  am 
not  willing  to  concede  that  delay  in  the  ab- 
stract, as  seems  to  be  supposed,  can  deprive 
the  party  of  his  remedy  to  recover  back  mon- 
ey paid  under  the  circumstances  before  us." 
It  would  be  an  afilrmatlve  defense,  which  the 
defendant  might  set  up  by  way  of  avoidance 
of  liability,  to  say  that  tnis  notice  came  at 
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such  a  time  and  wltb  eucb  lateness  that  he 
was  subjected  to  a  loss  which  woulcl  not 
have  ensued  if  it  had  been  given  timely. 
Such  a  defense  is  in  the  nature  of  a  plea  of 
recoupment,  in  which  the  defendant  sets  off 
damages  ensuing  from  the  plaintiff's  neglect 
against  the  damages  which  he  caused  to  the 
plaintiff  by  reason  of  his  false  presenting  of 
the  paper. 

[3]  3.  As  to  the  second  reason  asserted  for 
the  sustaining  of  the  demurrer — that  the 
plaintiff  brought  suit  without  first  offering 
to  return  the  cashier's  check:  The  defendant 
in  error  cites  two  cases  (Coolidge  v.  Brig- 
ham,  1  Mete.  [Mass.]  547,  and  Bassett  v. 
Brown,  105  Mass.  551).  The  last  case  cited 
is  hardly  in  point,  except  in  so  far  as  it  lays 
down  the  general  doctrine  that  restoration  is 
a  condition  precedent  to  rescission  for  fraud. 
The  Coolidge  Case  is  a  leading  case  (fre- 
quently cited,  but  often  distinguished)  in  sup- 
port of  the  proposition  that,  where  one  par- 
ty receives  from  another  a  paper  which, 
though  it  is  in  some  of  its  features  a  forgery, 
nevertheless  has  legal  validity  as  against 
some  of  the  parties  thereto,  there  must  be  a 
return  of  'the  paper  before  there  can  be  a  re- 
scission of  the  transaction  in  which  it  is  in- 
volved. The  point  in  that  case  is  that  such 
a  paper  is  not  one  of  those  wholly  valueless 
articles  which  need  not  be  returned  as  a  con- 
dition precedent  to  re.scission.  In  that  case 
the  plaintiff,  having  taken,  in  payment  for  a 
bill  of  goods,  a  draft  bearing  a  forged  in- 
dorsement, but  also  bearing  a  genuine  in- 
dorsement, attempted,  upon  discovery  that 
his  title  to  the  Instrument  was  infected  with 
forgery,  to  bring  assumpsit  for  the  goods 
without  returning  the  forged  paper  to  the 
defendant  from  whom  he  obtained  it.  The 
court  held  that  he  could  not  maiutain  the  ac- 
tion in  this  form;  that  he  had  no  right  to 
maintah\  assumpsit  for  the  goods  without 
rescinding  the  other  transaction;  and  that 
that  transaction  could  not  be  rescinded  with- 
out the  return  of  the  paper,  since  the  paper 
had  some  commercial  value,  irrespective  of 
the  fact  that  one  of  the  indorsements  there- 
on was  a  forgery.  But  the  court  before  con- 
cluding the  opinion  pointed  out  that  the  de- 
fendant, by  virtue  of  the  indorsement  which 
he  had  put  upon  the  paper,  had  warranted 
that  the  previous  indorsements  were  genuine, 
and  upon  this  view  of  the  case  the  court  held 
that  the  plaintiff  might  sue  the  defendant 
upon  this  warranty  without  returning  the  pa- 
pei*,  and  allowed  him  to  amend  his  declara- 
tion and  to  proceed  accordingly.  To  quote 
the  language  of  the  court  itself:  "The  plain- 
tiff was  at  liberty  to  restore  the  note  to  the 
defendant,  or  to  retain  it  and  resort  to  his 
action  on  the  warranty.  •  •  •  A  new 
trial,  therefore,  will  be  granted,  with  liberty 
for  the*  plaintiff  to  amend  his  declaration  by 
counting  on  the  warranty;  he  paying  the  de- 
fendant his  costs  of  the  former  trial  and  of 
the  present  term." 

In  this  case  the  suit  was  upon  the  war- 


ranty, not  merely  arising  by  Implication,  but 
expressly  contracted  for  in  the  indorsement 
of  the  defendant  upon  which  the  plaintiff 
paid  the  money.  This  guaranty  is  essentially 
the  cause  of  action  set  out  in  the  second 
count,  and,  under  the  very  authority  of  the 
chief  case  relied  on  by  the  defendant  in 
error,  the  plaintiff  had  the  right  thus  to  sue 
without  returning  this  paper.  In  the  present 
case,  there  is  a  very  plain  reason  why  any 
other  rule  would  be  unjust,  for  upon  this  pa- 
per was  the  written  evidence  by  which  the 
plaintiff  should  support  his  cause  of  action; 
it  was  the  written  embodiment  of  the  de- 
fendant's guaranty.  If  the  defendant  had  of- 
fered to  repay  the  money  upon  the  surrender 
of  this  paper,  it  would  have  been  the  duty 
of  the  plaintiff  to  surrender  it;  but  when  the 
defendant  refused  to  pay  we  know  of  no  rea- 
son in  law  or  in  common  sense  why  the 
plaintiff  should  be  required  to  give  up  hia 
evidence,  even  though  by  his  retention  of  the 
paper  he  might  deprive  the  defendant  of  that 
evidence  which  the  defendant  might  need  if 
he  sought  to  hold  the  previous  indorsers  li- 
able to  him.  It  must  be  kept  in  mind  that  if 
the  defendant  had  discharged  its  obligation, 
under  the  circumstances,  of  repaying  the 
money  to  the  plaintiff,  it  would  have  been  at 
once  the  duty  of  the  plaintiff  to  have  put  the 
defendant  in  possession  of  this  evidence, 
which  the  defendant  might  need  for  his  fur- 
ther protection. 

[4]  4.  As  to  the  third  objection— that  it 
appears  that  the  plaintiff  has  not  suffered 
loss  because  the  persons  named  as  usees 
have  repaid  to  it  the  money  which  it  paid 
out  to  the  defendant:  Counsel  for  the  de- 
fendant in  error  cites  a  number  of  cases 
which  all  recognize  the  well-established  rule 
that  a  person  making  a  voluntary  payment 
cannot  recover  it;  and  these  authorities 
would  be  more  or  less  pertinent  if  these 
usees  were  suing  the  plaintiff  and  attempt- 
ing to  recover  back  the  money,  but  Just 
how  it  can  affect  the  defendant's  rights  in 
this  case  we  do  not  see.  The  allegation  as 
to  the  acts  of  the  usees  and  as. to  the  facts 
that  they  had  paid  to  the  plaintiff  an  amount 
sufficient  to  indemnify  it  against  loss  is 
pure  surplusage.  The  suit  merely  tests  the 
right  of  the  plaintiff  to  recover.  The  usees 
could  not  sue  upon  the  guaranty,  as  they 
were  not  parties  to  it  **The  mere  fact 
that  a  plaintiff  in  his  pleadings  declares  his 
intention  of  suing  for  the  use  of  a  third  per- 
son does  not  raise  any  question  as  to  the 
liability,  either  of  the  plaintiff  or  of  the 
defendant,  to  such  third  person.  The  words 
declaring  an  intention  to  .use  the  recovery 
for  the  benefit  of  another  are,  as  to  the  de- 
fendant, harmless  surplusage.  He  is  not 
concerned  in  what  disposition  is  to  be  made 
of  the  recovery."  Norcross  Mfg.  Co.  v.  Sum- 
merour,  114  Ga.  156,  39  S.  E.  870(3).  Just 
what  would  have  been  the  effect  on  the 
plaintiff's  cause  of  action  if  these  usees  had 
unconditionally  paid  it  the  loss  which  the 
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defendaucB  act  liad  occasioned,  it  is  unnec- 
essary for  ns  to  say;  for  It  is  not  so  as- 
serted in  the  petition.  It  Is  merely  alleged 
that  these  usees  have  paid  over  the  amount 
of  money  represented  by  the  check  to  the 
plaintiff's  banJc  to  be  held  to  indemnify  It 
against  loss.  Why  they  paid  it,  or  what 
connection  they  had  with  the  transaction,  is 
not  disclosed.  They  may  have  been  insur- 
ers; they  may  have  been  stockholders  sub- 
jected to  liability,  or  directors  held  for  neg- 
lect in  the  matter,, or  what  not;  the  record 
is  silent,  and  we  cannot  say.  All  we  are 
called  upon  to  say  is  that  the  petition  does 
not  disclose  enough  to  show  that  they  have 
deprived  the  plaintiff  of  his  cause  of  action, 
so  as  to  subject  the  petition  to  general  de- 
murrer. 

In  this  connection,  it  Is  perhaps  proper  to 
notice  as  a  part  of  the  general  discussion  of 
this  question  that,  if  the  usees,  from  whatr 
ever  motive,  bought  up  the  plaintiff's  right 
of  action  and  failed  to  secure  such  an  as- 
signment thereof  as  would  be  enforceable  in 
a  court  of  law,  the  proper  method  to  bring 
the  suit  would  be  for  the  present  plaintiff 
to  sue  for  the  use  of  the  usees,  naming  them, 
since  their  right  of  action  in  such  a  case 
could  not  otherwise  be  asserted  in  a  court 
of  law  in  this  state.  Under  the  practice 
here,  where  a  transaction  is  such  as  to  con- 
fer upon  a  party  merely  an  equitable  title 
to  a  chose  in  action,  he  cannot  sue  thereon 
in  his  own  name,  but  must  sue  in  the  name 
of  the  party  in  whom  the  right  of  action 
rests,  and  his  own  name  may  or  may  not 
be  used  as  usee,  •  accordingly  as  the  plain- 
tiff may  elect. 

After  carefully  considering  the  whole  case, 
we  have  come  to  the  conclusion  that  the 
general  demurrer  should  not  have  been  sus- 
tained. The  defendant  may  have  open  to  it 
one  or  more  of  the  defenses  which  it  has 
attempted  to  assert  under  the  demurrer, 
but  these  should  be  set  up  by  plea  or  an- 
swer, and  demurrer  is  inadequate  to  raise 
them. 

Judgment  reversed. 


CLO  Gku  App.  85) 

WALKER  V.  STATE.    (No.  8,730.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(8tfUabu$  ly  the  Court,) 

1.  Sufficiency  of  Evidence. 

The  evidence  authorizes  the  conviction. 

2.  Instructions. 

The  charges  complained  of  were  not  er^ 
roneous. 

3-  Criminal  Law  (|  804*)— Triai/-Oral  In- 
structions—* 'Charge.*' 

Under  Penal  Code  1910,  §  1056,  where  the 
judge  is  requested  to  put  his  "charge"  in  writ- 
ing, he  violates  the  statute,  and  a  new  trial 
must  be  granted,  if  he  gives  to  the  jury  any 
instruction,  not  in  writing,  as  to  how  they  shall 


consider  the  case'  to  be  submitted  to  them,  or 
how  they  shaU  make  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.   SI  1948^1957;    Dec.   Dig.   i 

804.' 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1064r-1072;  vol.  8,  pp.  7599,  7600.] 

Error  from  Superior  Court,  Jasper  County; 
J.  B.  Park,  Judge. 

Tom  Walker  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Doyle  Campbell,  for  plaintiff  in  error.  Jos. 
E.  Pottle,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  [31  Only  the  proposition 
stated  in  the  third  paragraph  of  the  syllabus 
seems  to  require  elaboration.  Section  1056  of 
the  Penal  Code  of  1910  is  as  follows:  "The 
Judges  of  the  superior,  city,  and  county 
courts  shall,  when  the  counsel  for  either 
party  requests  it  before  argument  begins, 
write  out  their  charges  and  read  them  to 
the  Jury,  and  it  shall  be  error  to  give  any 
other  or  additional  charge  than  that  so 
written  and  read."  The  Judge  in  the  present 
case  was  duly  requested  to  put  his  charge 
in  writing,  and  did  so.  Before  beginning  to 
read  from  his  charge,  he  addressed  the  Jury, 
telling  them  in  substance  that  he  was  about 
to  read  them  the  charge,  and  that  as  he 
read  it  to  them  they  should  bear  in  mind 
that  it  was  not  intended  as  expressing  or 
intimating  any  opinion  of  the  facts  of  the 
case.  This  statement  was  omitted  from  the 
written  charge. 

"The  words  'charges'  and  'charge*  in  [the 
section  quoted]  of  the  Code  embrace  any  and 
all  final  Instructions  addressed  by  the  court 
to  the  Jury  for  the  purpose  of  governing  their 
action  in  making  or  aiding  to  make  a  final 
disposition  of  the  case  in  favor  of  one  liti- 
gant or  the  other."  Harris  &  ^Mitchell  ▼. 
McArthur,  90  Ga.  216,  15  S.  E.  758.  In 
Black*s  Law  Dictionary  the  word  "charge," 
as  related  to  the  common-law  practice,  is 
defined  as  follows:  "The  final  address  made 
by  a  Judge  to  a  Jury  trying  a  case,  before 
they  make  up  their  verdict,  in  which  he 
sums  up  the  case  and  instructs  the  Jury  as 
to  the  rules  of  law  which  apply  to  its  various 
issues,  and  which  they  must  observe  in  de- 
ciding upon  their  verdict,  when  they  shall 
have  determined  the  controverted  matters  of 
fact."  The  term  "charge"  is  not  generally 
considered  as  embracing  sudi  rulings  or  di- 
rections as  the  court  may  give  prior  to  the 
beginning  of  his  final  address  to  the  Jury. 
See  Millard  v.  Lyons,  25  Wis.  516.  The 
G^rgia  statute  has  by  the  courts  of  this 
state  been  construed  a  little  more  strictly 
against  the  Judge  than  similar  statutes  in 
other  states  have  been  construed  by  their 
courts.  In  the  Harris  Case,  Just  dted,  our 
court  held  that  the  statute  prevented  the 
Judge   from    directing   a   verdict   otherwise 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Die  Key  No.  Series  &  Rep'r  Indexes 
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than  by  a  written  direction,*  while  Grant  v. 
Connecticut  Mutual  Ins.  Co.,  29  Wis.  125, 
holds  to  the  contrary.  Cf .  Burns  v.  State,  89 
Ga.  527,  15  S.  E.  748,  holding  that  a  mere 
oral  direction  to  the  Jury  as  to  the  form 
In  which  they  shall  write  their  verdict  was 
violative  of  the  statute,  with  Bush  v.  State 
(Tex.  Cr.  App.)  70  S.  W.  550,  holding  that 
the  bare  statement  to  the  Jury  of  the  pen- 
alty authorized  by  the  statute  was  not  a 
charge  within  the  meaning  of  a  similar  law 
prevailing  in  that  state. 

Still,  with  all  this  strictness  with  which 
this  statute  has  been  construed  in  Georgia, 
there  are,  of  reason  and  necessity,  certain 
directions  which  the  court  may  give  to  a 
jury  which  do  not  fall  within  any  fair  defi- 
nition of  the  word  "charge."  For 'example, 
suppose  the  evidence  in  a  case  to  -be  over 
and  the  arguments  of  counsel  concluded  at  a 
late  hour  in  the  day.  The  Judge  decides  not 
to  charge  the  Jury  until  after  supper.  He 
turns  to  them  and  orally  informs  them  of 
this  purpose,  and  instructs  them  not  to  enter 
upon  a  consideration  of  the  case  until  they 
shall  have  received  his  charge,  and  com- 
mends to  them  those  other  observances  which 
are  ordinarily  commended  to  the  Jury  by  the 
judge  when  they  are  being  detained  not  in 
the  presence  of  the  court.  Certainly  such  a 
direction  as  this  would  not  be  considered  as 
a  part  of  the  charge  of  the  court,  within  the 
purview  of  our  statute.  Likewise,  if  the 
judge,  having  committed  his  charge  to  writ- 
ing and  being  about  to  read  it  to  the  Jury, 
should,  prefatory  to  the  reading  of  it  ask 
the  jury  to  give  him  their  careful  attention. 
A  number  of  similar  directions  can  be  con- 
ceived of  which  would  in  no  fair  sense  be 
considered  as  a  part  of  the  charge,  and  which 
would  not  be  violative  of  the  letter  or  the 
spirit  of  the  law,  though  orally  given.  On 
the  other  hand,  it  is  equally  easy  to  con- 
ceive of  Instructions  or  directions  that  the 
court  might  give  to  the  jury,  though  not  for- 
mally or  explicitly  given  as  a  part  of  the 
final  charge,  which  would  be  within  at  least 
the  spirit,  if  not  the  letter,  of  the  Code  sec- 
tion. For  Instance,  say  that  the  judge  in 
the  supposed  case  taken  above,  where  the 
judge  is  about  to  adjourn  in  the  late  after- 
noon for  the  purpose  of  delivering  his  charge 
after  supper,  should,  before  taking  the  re- 
cess, say  to  the  jury,  if  the  case  were  a  pros- 
ecution for  homicide,  something  like  this: 
"This  is  an  important  ease,  one  that  is  a 
little  unusual,  in  that  the  testimony  does  not 
present  the  usual  issues  made  in  a  murder 
case,  but  presents  only  one  issue,  murder  or 
nothing,  and  in  order  that  I  may  have  time 
the  more  accurately  to  prepare  instructions 
on  this  subject,  we  will  now  take  a  recess," 
etc.  It  will  be  seen  that  what  is  apparently 
a  mere  direction  on  the  part  of  the  court  is 
In  fact  a  substantial  Instruction  upon  the 
issue  that  will  be  later  submitted  to  them, 


and  in  such  a  case  we  have  no  doubt  that 
the  judge  violates  the  statute. 

The  direction  complained  of  In  the  present 
instance  was  not  strictly  a  part  of  the  diarge 
of  the  court,  but  was  a  direction  given  pre- 
liminary and  prefatory  to  his  reading  the 
charge  to  them;  but  it  was  an  Instruction 
of  final  nature,  an  address  by  the  court  to 
the  Jury  for  the  purpose  of  governing*  their 
action  in  making  or  aiding  to  make  a  final 
disposition  of  the  case.  It  was  equivalent  to 
an  instruction  that  the  jurors  were  judges  of 
the  facts,  that  the  court  had  no  Inclination 
or  intention  of  encroaching  upon  their  prov- 
ince in  this  respect,  and  that  nothing  In  the 
language  about  to  be  said  should  be  so  con- 
strued. We  cannot  escape  the  conclusion 
that  the  law  was  violated.  The  statute  it- 
self, it  will  be  noted,  specifically  and  express- 
ly states  that  "it  shall  be  error  to  give  any 
other  or  additional  charge  than  that  so  writ- 
ten and  read."  If  it  were  an  open  question, 
we  would  not  hesitate  to  hold  that  this  stat- 
ute is  not  so  mandatory  in  its  terms  as  to 
prevent  an  application  of  the  doctrine  of 
harmless  error:  but  an  examination  of  the 
cases — cases  absolutely  controlling  on  thia 
court — will  disclose  that  we  are  not  at  lib- 
erty to  take  this  view  of  the  matter.  In- 
deed, when  we  recall  that  the  very  object 
of  the  Legislature's  passing  the  statute  was 
to  cut  out  the  possibility  of  those  unseemly 
controversies  between  court  and  counsel  aa 
to  what  the  court  in  fact  did  say  to  the  jury, 
there  is  good  reason  for  saying  that  the 
legislative  object  cannot  be  accomplished,  un- 
less a  new  trial' is  granted  for  every  nonob- 
servance  of  the  statute.  There  is  n*  con- 
sistency in  our  requiring  other  men  to  obey 
the  letter  and  the  spirit  of  the  law.  Irre- 
spective of  their  personal  views  as  to  Its 
wisdom,  if  we  are  not  willing  to  follow  our 
precepts  by  our  example  under  like  condi- 
tions. The  law  commands  us  to  grant  a  new 
trial,  and  for  this  reason  alone  we  obey. 

Judgment  reversed. 


(10  Ga.  App.  82) 

LANGSTON  v.  STATR    (No.  3,726.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(SyVchus  by  the  Court.) 

Homicide  (§  255*)— Voluntary  MANBULuaH- 

TER— Evidence. 

No  error  of  law  appears,  and  the  verdict  is 
supported  by  some  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  539-541;   Dec.  Dig.  S  255.*] 

Ekror  from  Superior  Court,  Cherokee 
County;    N.  A.  Morris,  Judge. 

Will  Langston  was  convicted  of  voluntary 
manslaughter,   and   brings   error.     Affirmed. 

Howell  Brooke  and  Gober  &  Griffin,  for 
plaintiff  in  error.  J.  P.  Brooke,  Sol.  Gen., 
for  the   State. 
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HILL,  d  J.  The  facts  of  this  case  pre- 
sent another  of  the  daily  occurring  instances 
showing  the  monstrous  and  measureless  evil 
of  intoxicating  liquors.  This  hydra-headed 
and  remorseless  monster,  with  ceaseless  and 
tireless  energy,  wastes  the  substance  of  the 
poor,  manufactures  burdensome  taxes  for 
the  public,  monopolizes  the  valuable  time 
of  the  courts,  fills  Jails,  penitentiaries,  and 
asylums,  *  ruins  homes,  destroys  manhood, 
terrorizes  helpless  women  and  Innocent  chil- 
dren, baflaes  the  church,  and  mocks  the  law, 
and,  answering  its  inexorable  demands,  *'each 
new  mom  new  widows  mourn,  new  orphans 
cry,  new  wrongs  strike  Heaven  in  the  face."' 
These  are  the  products  of  a  curse  imposed, 
not  by  the  decree  of  God,  but  self-inflicted 
by  the  voluntary  conduct  of  man.  Its  weak 
and  wicked  victim.  Judges  of  criminal 
courts,  speaking  from  official  experience, 
have  grown  weary  In  calling  attention  to 
the  drink  habit  as  the  principal  cause  of 
crime,  and  nothing  that  the  writer  could 
say  would  add  to  this  manifest  truth.  But 
I  cannot  refrain  from  saying  that,  after  five 
years'  observation  of  the  cases  that  have 
been  before  this  court,  thre^fourths  of  the 
crimes  are  due  directly  or  indirectly  to 
the  excessive  use  of  intoxicants,  and  that, 
if  the  church  and  the  state  and  public 
sentiment  could  unitedly  make  Georgia  so- 
ber, the  prisons  would  be  vacant,  the  chain 
gangs  empty,  and  cities,  towns,  and  country 
would  be  filled  with  prosperous  people  and 
happy  homes.  The  grand  English  premier 
did  not  exaggerate  when  he  declared  that 
"greater  calamities  have  been  Inflicted  on 
mankind  by  Intemperance  than  by  the  three 
great  historic  scourges,  war,  pestilence,  and 
famine,"  and  that  this  evil  w^as  **the  meas- 
ure of  a  nation's  discredit  and  disgrace." 

We  have  been  led  to  say  this  much  be- 
cause of  the  sad  tragedy  disclosed  by  the 
horrible  facts  of  this  record.  A  husband, 
^'beastly  drunk,*'  goes  to  his  home  at  night, 
finds  his  sick  wife  in  bed,  and  with  brutal 
curses  and  violent  threats  to  kill  drives  her 
into  the  night  and  from  home.  The  ac- 
cused, their  19  year  old  son,  resents  this 
cruel  treatment  of  his  mother,  and  reproach- 
es his  father  /or  his  brutal  language  and 
cruel  conduct.  The  father,  frenzied  with 
liquor,  immediately  turns  on  his  son,  curses 
him,  knocks  him  down  with  a  chair,  cuts 
him  with  a  knife,  and  threatens  to  kill  him. 
The  son  (as  be  contended,  in  self-defense, 
but,  as  found  by  the  jury,  under  the  ex- 
<!ltement  of  passion  aroused  by  these  attacks) 
picks  up  a  rock  from  the  floor,  where  Jt 
was  placed  to  prop  open  the  door,  hurls  It 
at  his  father,  hits  him  on  the  head,  and  from 
the  wound  thus  inflicted  death  ensues  on 
the  following  day. 

A  careful  review  of  the  evidence  con- 
vinces us  that  it  largely  preponderates  in 
favor  of  the  plea  of  self-defense.  Yet  we 
cannot   say   that   the   verdict   of   voluntary 


manslaughter  is  not  supported  by  some  slight 
evidence,  and  to  this  standard  of  mental 
conviction  we  must  come  before  we  would 
be  authorized  to  set  aside  the  verdict  on 
the  general  grounds.  The  evidence  In  sup- 
port of  the  verdict  Is  that  the  son,  angered 
by  his  father's  conduct,  **cursed  him  back," 
did  not  decline  the  struggle  and  leave  the 
house,  and,  according  to  one  witness,  threw 
the  rock  after  he  had  been  knocked  down 
and  cut,  and  when  his  father,  although 
continuing  to  curse  him  and  threatening 
to  take  his  life,  was  not  actually  advancing 
upon  him  and  manifesting  a  present  inten- 
tion to  carry  out  his  threats;  in  other 
words,  that  it  was  a  case  of  mutual  combat, 
and  the  accused  threw  the  fatal  stone  with 
David-like  precision  and  force,  angered  and 
provoked  by  the  previous  attacks,  when 
there  was  no  actual  or  apparent  necessity 
for  him  to  have  done  so  in  self-defense. 

We  do  not  hesitate  to  state  that  if  it 
were  our  province,  or  we  had  the  right  to 
weigh  the  evidence  and  decide  the  issue  of 
fact,  we  would  grant  another  trial,  because 
the  evidence  in  favor  of  the  plea  of  self- 
defense  is  so  strong,  and  that  in  support  of 
voluntary  manslaughter,  or  any  other  of- 
fense, is  so  weak.  Entertaining  this  opin- 
ion of  the  evidence,  w^e  have  most  carefully 
examined  the  assignments,  to  flnd,  if  we 
could,  any  material  legal  error.  We  have 
failed  in  our  search.  The  assignments  of 
error  of  law  consist  of  objections  to  several 
excerpts  from  the  charge.  Separately  con- 
sidered, these  excerpts  contain  no  material 
error,  and  raise  no  novel,  doubtful,  or  in- 
teresting question  of  law.  \^hen  they  are 
examined  In  connection  with  the  entire 
charge,  we  are  forced  to  the  conviction  that 
the  law  was  fully,  fulrly,  and  correctly 
presented  on  every  issue  made  by  the  evi- 
dence. 

The  attending  physician  testified  that  short- 
ly before  his  death  the  decedent  had  several 
convulsions,  and  he  '*appreh ended"  that  death 
would  soon  follow.  This  opinion,  especially 
the  apprehension  of  the  physician,  was  ad- 
mitted in  evidence  over  the  objection  of  the 
accused.  We  think  the  evidence  was  com- 
petent: but.  even  if  not,  Its  admission  was 
harmless  error.  The  decedent  did  shortly  die, 
and,  according  to  the  opinion  of  the  physi- 
cian, his  death  was  caused  by  the  wound  on 
the  head  Inflicted  by  the  accused. 

The  evidence  showed  that  the  decedent  was 
a  man  of  great  violence  when  under  the  in- 
fluence of  liquor,  and  that  he  was  much  lartrer 
and  stronger  than  the  accused.  It  Is  contend- 
ed by  learned  counsel  that  the  trial  judge, 
without  request,  should  have  Instructed  the 
jury  '*as  to  the  law  touching  the  violent  char- 
acter of  the  deceased  and  the  great  disparity 
In  his  size  and  that  of  the  accused."  We 
have  no  clear  opinion  or  exact  knowledge  as 
to  what  would  be  the  law  on  this  subject 
that  the  judge  was  called  upon  to  charge. 
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and  we  have  received  no  assistance  from 
learned  counsel  on  this  point  We  are  there- 
fore inclined  to  think  that  the  Jury,  especially 
where  a  mutual  combat  or  struggle  was 
shown,  could  be  safely  relied  upon  to  deal 
with  these  questions  without  the  aid  of  any 
rule  of  law.  The  violent  character  of  one 
party,  and  the  relative  strength  and  size  of 
two  parties  engaged  in  a  mutual  combat,  or 
where  an  assault  and  struggle  took  place,  so 
forcibly  and  necessarily  illustrate  the  issue 
of  guilt  or  innocence  that  he  would  be  a  pro- 
foundly stupid  Juror  who  would  not  give 
these  questions  full  weight  and  significance, 
even  without  any  suggestion  from  the  court 
as  to  his  right  to  do  so. 

We  repeat  that  we  affirm  the  Judgment  be- 
cause we  find  no  legal  error  in  the  trial,  and 
there  is  some  slight  evidence  to  support  the 
verdict.  We  doubt  not  that  the  learned  trial 
Judge,  if  he  has  not  already  imposed  a  merci- 
ful sentence,  will  do  so,  and  will  humanely 
temper  Justice  with  a  large  and  generous 
clemency. 

Judgment  affirmed. 


CIO  Oa.  App.  61) 

MORSE  V.  STATE.     (No.  8,e4a) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(SyUahus  hy  the  Court.) 

1.  (criminal  Law  (§  805*)— Iwstbuctions— 
UsB  OF  Technical  Terms. 

It  is  not  error  for  the  judge  to  charge  the 
Jury  that  "evidence  may  be  autoptic  profer- 
ence,"  when  the  meaning  of  the  technical  words 
is  clearly  made  known  to  the  jury  in  plain,  un- 
derstandable language. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  805.*] 

2.  Criminal  Law  (§  762*)  —  Insteuotions — 
Expression  of  Opinion. 

Whether  a  judge,  by  language  used  in  bis 
charge  to  the  jury,  violates  the  provisions  of  the 
Code,  by  intimating  or  expressing  an  opinion  as 
to  what  has  been  proved,  will  be  determined  in 
the  light  of  the  entire  context;  and.  though  it 
appears  that  the  language,  standing  alone,  might 
convey  an  intimation  of  the  judge's  opinion  on 
one  of  the  facts  of  the  case,  still  if,  from  an  ex- 
amination of  the  entire  context,  it  appears  that 
the  language  was  in  fact  hypothetical,  no  in- 
fraction of  the  statutory  limitation  upon  the 
judge's  power  will  be  declared,  unless,  indeed, 
the  very  ambiguity  of  the  language  is  such  as 
naturally  to  leave  upon  the  minds  of  the  jurv 
the  impression  that  the  judge  was  in  fact  inti- 
mating or  expressing  an  opinion  upon  some  is- 
suable phase  of  the  case. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Die.  SS  1731,  1750,  1754r-1769; 
Dec.  Dig.  §  762.?] 

3.  Intoxicatinq  Liquors  (§  239*)— Illegal 
Sale— Instructions— Inspection  of  Liq- 
uor Sold. 

Where,  in  a  case  involving  the  question  as 
to  whether  a  certain  liquid  is  an  intoxicating 
liquor,  the  state  introduces  in  evidence  the  liq- 
uor itself,  it  is  proper  for  the  court  to  instruct 
the  jury  that  tney  may  make  personal  inspec- 
tion of  the  liquid,  may  apply  their  own  senses 
to  it,  may  look  at  it,  smell  of  it,  taste  of  it, 
and  thereby  determine  whether  it  is  or  is  not 


an  intoxicating  liquor,  subject  to  the  limitation 
that  they^  must  not  drink  such  a  quantity  as 
that,  if  it  were  intoxicating  liquor,  it  would 
make  them  drunk. 

[Ed.  Note.—For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  §'239.*] 

4.  Criminal  Law  (§  878*)— Evidence— Sepa- 
rate Counts. 

A  general  verdict  of  guilty,  upon  an  indict- 
ment containing  two  counts  charging  different 
offenses,  which  are  in  fact,  as  well  as  in  theory^ 
separate  transactions,  cannot  be  sustained, 
where  there  is  no  evidence  to  support  a  prosecu- 
tion upon  one  of  the  counts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S§  2098-2101;  Dec.  Dig.  ( 
878.*] 

(Additional  SyllahuM  ly  Editorial  Staff,) 

5.  Words  and  Phrases— "Autoptic  Profbr- 
ence." 

The  expression  "autoptic  proference'*  means 
**real  evidence,"  or  ''demonstrative  evidence** ; 
the  word  "autoptic"  being  a  good  word,  with 
pride  of  ancestry,  though  without  hope  of  pos- 
terity, but  the  word  "proference'*  is  a  glossolog- 
ical  illegitimate,  a  neological  love-child,  of 
which  a  great  law  writer  confesses  himself  ta 
be  the  fatner. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

John  Morse  was  convicted  of  violation  of  a 
prohibitory  law,  and  brjngs  error.    Reversed. 

Jesse  Harris,  C.  A.  Glawson,  and  John  P. 
Ross,  for  plaintiff  in  error.  W.  J.  Grace,  SoL 
Gen.,  for  the  State. 

POWELL,  J.  Morse  was  tried  on  an  ac- 
cusation containing  two  counts,  the  first  of 
which  charged  the  sale  of  intoxicating  liq- 
uors, and  the  other  of  which  charged  the 
keeping  of  liquors  on  hand  at  his  place  of 
business. 

[11  The  first  assignment  of  error  Is  that 
the  court  erred  in  charging  the  jury  as  fol- 
lows: "Evidence  may  be  autoptic  profer- 
ence."  Error  is  assigned  as  to  this  charge 
on  two  grounds:  (1)  That  the  statem^it  ia 
abstractly  incorrect;  and  (2)  that  it  is  mis- 
leading. Considering  these  points  in  reverse 
order,  we  may  say  (to  borrow  a  Hibemicism 
from  the  private  vocabulary  of  an  ex-Jus- 
tice of  the  Supreme  Court  of  this  state)  that 
the  language  excepted  to  is  neither  leading 
nor  misleading. 

[51  As  to  the  other  objection— that  the  lan- 
guage is  abstractly  Incorrect— if  incorrect- 
ness from  a  legal  standpoint  is  intended,  the 
objection  may  be  disposed  of  by  citing  Wig- 
more  on  Evidence,  {  1150  et  seq.  If  philo- 
logical incorrectness  is  referred  to,  the  ob- 
jection is  more  tenable;  for,  while  "autoptic'* 
is  a  good  word,  with  pride  of  ancestry^ 
though  perhaps  without  hope  of  posterity^ 
the  word  "preference"  is  a  glossological  il- 
legitimate, a  neological  love-child,  of  which  a 
great  law  writer  confesses  himself  to  be  the 
father  (see  Wigmore  on  Evidence,  J  1150,. 
note  1).  Despite  all  this,  we  cannot  brand  the 
statement  as  reversible  error.    This  court  is 
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ratber  liberal  in  allowing  tbe  Judges  on  tbe 
trial  benches  the  privilege  of  big  words.  Cf . 
G.,  F.  &  A.  R.  Co.  V.  Sasser,  4  Ga.  App.  276, 
61  S.  B.  505,  wherein  we  refused  to  reverse 
the  judgment  because  a  judge  of  a  dty  court 
used  the  word  ''obvious**  In  his  charge  to 
the  Jury. 

Now,  lest  our  manner  of  treating  this  ex- 
ception be  regarded  as  a  reflection  upon  the 
very  able  Judge  of  the  superior  court  whose 
language  is  under  review,  let  us  hasten  to 
explain  that  the  language  is  all  right — that 
to  quote  tbe  excerpt  alone  does  him  injus- 
tice. During  the  progress  of  the  trial,  cer- 
tain bottles  and  their  contents  had  been 
introduced  in  evidence  and  were  given  the 
jury  for  their  consideration,  and  the  neces- 
sity was  upon  the  judge  of  explaining  to 
the  jurors  what  use  they  could  make  of  this 
class  of  testimony.  As  to  such  evidence  the 
older  writers  used  the  phrase  "real  evi- 
dence** ;  but  Professor  Wlgmore  In  his  won- 
derful treatise,  has  pointed  out  that  this  Is 
not  an  accurate  expression,  and  has  coined 
a  new  phrase,  "autoptlc  preference,**  to  ex- 
press it  Following  Wlgmore,  Judge  Felton 
used  this  expression,  and  then  most  clearly 
explained  and  illustrated  to  the  jury,  in 
plain,  simple,  homely  language,  just  what 
the  big  words  mean. 

[2]  2.  The  next  assignment  of  error  Is  that 
the  judge,  In  making  tbis  explanation  and  in 
applying  it  to  the  facts  of  the  present  case, 
intimated  or  expressed  an  opinion  as  to  one 
of  the  essential  elements  of  the  case.  Vast 
quantities  of  what  purported  to  be  intoxi- 
cating liquors  were  found  in  and  about  the 
defendant's  place  of  business.  Along  with 
the  other  evidence,  the  state  Introduced  two 
baskets  containing  half-pint  bottles,  some 
labeled  "rye  whisky,**  some  '*gin,'*  and  some 
**peach  brandy,*'  and  containing  liquors  re- 
sembling in  color  and  odor  the  intoxicating 
liquor  indicated  by  the  labels  on  the  re- 
spective bottles;  also  a  barrel  similarly  fill- 
ed. The  defendant  Introduced  no  testimony, 
and  made  no  statement  In  his  own  behalf 
to  the  jury ;  but  he  did  contend,  through  his 
counsel,  that  the  state  had  not  proved  that 
tbe  contents  of  the  ,bottles  were  in  fact  in- 
toxicating liquors.  The  judge  charged  the 
jury  that  the  state  had  introduced  this  phys- 
ical evidence  as  '*autoptic  preference** ;  that 
the  jury  had  the  right  to  examine  it,  and, 
from  an  examination  thus  personally  to  be 
made  by  the  jurors,  determine  whether  the 
bottles  in  fact  contained  intoxicating  liq- 
uor or  not;  and,  In  this  connection,  the 
court  said  to  the  jury:  "In  this  case  the 
state  has  presented  in  court  that  which  the 
state  claims  Is  whisky.  You  have  a  right 
to  examine  it,  and  look  at  it,  and  test  it,  and 
determine  for  yourselves  whether  or  not  It 
is  whisky-  It  has  been  offered  for  that  pur- 
pose, and  you  have  a  right  to  so  examine  it. 
♦  •  •  It  is  brought  into  court  in  order 
that  the  jury  may  have  an  opportunity  of 
determinibg,  by  the  application  of  their  own 


reason  and  judgment,  that  that  which  the 
state  contends  is  a  fact,  to  wit,  that  this  evi- 
dence offered  here  is,  In  point  of  fact,  whis- 
ky. You  have  a  right,  and  the  state  has  giv- 
en you  the  opportunity,  to  determine  It.  I 
don*t  mean  by  that  that  you  have  a  right  to 
go  out  there  and  get  drunk  on  this.  I  have 
no  reason  to  presume  any  such  men  would 
do  any  such  act.'* 

The  specific  contention  is  that  the  judge 
by  the  use  of  the  words:  "I  don*t  mean  by 
that  that  you  have  a  right  to  go  out  there 
and  get  drunk  on  this.  I  have  no  reason 
to  presume  any  such  men  would  do  any 
such  act" — ^intlmated  the  opinion  that,  if 
the  jury  drank  enough  of  the  liquor,  they 
would  get  drunk,  and,  therefore,  the  opin- 
ion that  the  liquor  was  intoxicating.  At 
first  blush,  the  point  appears  to  be  well 
taken;  but,  when  it  is  considered  In  the 
light  of  the  whole  context  (that  portion  of 
it  which  has  just  been  quoted,  as  well  as 
other  portions  not  quoted),  we  are  not  cer- 
tain that  the  criticism  is  well  taken.  Tbe 
judge  was  speaking  from  a  hypothetical 
standpoint,  and  was  endeavoring  to  convey 
to  the  minds  of  the  jury,  by  a  series  of  il- 
lustrations, what  use  they  might  make  of 
the  physical  evidence  before  them.  His 
statement,  properly  'construed,  was  simply 
equivalent  to  his  saying  to  the  jury  that 
wherever  the  state  contends  that  a  certain 
liquid  introduced  in  evidence  before  the 
Jury  is  whisky,  and  the  accused  contends 
that  it  is  not,  the  Jury  would  have  the  right 
to  look  at  it,  smell  of  it,  and  taste  of  it, 
but  not  to  put  it  to  the  test  of  drinking 
such  a  quantity  of  it  as  that,  if  it  were  an 
intoxicating  liquor,  it  would  make  them 
drunk.  Of  course,  one  way  of  determining 
whether  a  liquid  could  intoxicate  or  not 
would  be  to  drink  a  quantity  of  it  and  see 
whether  it  produced  that  effect,  and  the 
Judge  was  merely  explaining  to  the  jury 
that  this  test,  while  perhaps  a  logical  one, 
was  so  Inconsistent  with  their  duties  as 
jurors  that  no  reasonable  man  would  prob- 
ably conclude  that  he,  while  serving  as  a 
juror,  would  have  tbe  right  to  make  it.  If 
this  is  a  correct  construction  to  put  upon 
the  judge's  language,  there  was  no  error 
in  It  However,  it  will  not  be  necessary  for 
us  to  rule  upon  it  directly  and  concretely, 
for  the  reason  that  a  new  trial  is  to  be 
granted  in  the  case  upon  another  ground, 
and  it  is  not  at  all  likely  that  exactly  the 
same  words  will  be  used  again;  and  if  there 
be  any  such  ambiguity  in  th^  language  as 
that  it  would  as  likely  mislead  the  jury 
into  thinking  that  the  judge  was  expressing 
an  opinion,  it  is  not  likely  that  the  same 
words  will  be  used  again,  since  attention 
has  been  called  to  the  matter. 

[31  3.  One  of  the  exceptions  in  the  record 
challenges  the  correctness  of  the  instruc- 
tion, so  far  as  it  lays  down  the  proposition 
that  the  jurors  have  the  right  to  Inspect, 
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smell,  and  taste  a  liquid  introduced  in  evi- 
dence before  them  for  the  purpose  of  de- 
termining whether  or  not  it  is  intoxicating 
liquor.  We  realize  that  some  courts  of 
high  standing  have  held  that  the  jurors 
cannot  make  any  such  tests.  Some  courts 
say  that  the  Jurors  may  look  at  it  and  smell 
of  it,  but  not  taste  of  it  We  believe  the 
true  rule  to  be  that  they  may  do  all  these 
things.  We  cannot  see  why  the  sense  of 
taste  or  the  sense  of  smell  does  not  stand 
upon  the  same  footing  in  this  respect  as 
the  sense  of  sight  As  to  the  determining 
of  the  nature  and  character  of  some  physi- 
cal things,  the  sense  of  sight  may  be  the 
superior;  but  as  to  liquors  it  is  not  With 
some  men  the  sense  of  smell  is  as  to  liquors 
the  most  accurate;  with  others,  the  sense 
of  taste.  After  more  or  less  practical  ex- 
perience, a  person  with  any  fair  sense  of 
smell  can  determine,  not  only  whether  a 
liquid  is  or  is  not  whisky,  but  also,  with  a 
very  fair  degree  of  accuracy,  what  kind  of 
whisky  it  is,  what  grade  of  whisky  it  is, 
and  what  its  constituent  elements  are;  that 
is  to  say,  the  approximate  ratio,  if  it  be  a 
blend,  in  which  different  kinds  of  liquids 
have  entered  into  its  preparation.  It  is 
certainly  in  the  interest  of  truth — the  su- 
preme object  of  all  legal  Investigation — to 
let  the  jurors,  who  are  the  final  arbiters 
of  the  question,  apply  to  its  solution  the 
most  accurate  sense  they  are  capable  of 
applying.  In  this  connection,  however,  a 
limitation  must  be  noticed  as  to  liquids 
claimed  to  be  Intoxicating.  The  very  na- 
ture of  the  juror's  office  and  of  the  eflfects 
produced  by  intoxication  make  it  inappro- 
priate, and,  indeed,  illegal,  that  the  jury 
should  apply  the  supreme  test  of  drinking 
such  a  quantity  of  the  liquor  as  to  make 
themselves  liable  to  intoxication;  if  it  in 
fact,  be  of  an  intoxicating  character. 

In  this  connection,  one  of  the  present 
justices  of  the  Supreme  Court  tells  an  amus- 
ing Incident  which  occurred  during  his  ad- 
ministration upon  the  trial  bench.  A  case 
came  before  him  for  trial,  Involving  the 
question  as  to  whether  certain  almonds, 
which  had  been  delivered  upon  a  contract 
of  sale,  came  up  to  sample.  There  were 
introduced  in  evidence  two  little  sacks  of 
almonds,  one  containing  the  sample  and  the 
other  containing  almonds  taken  from  what 
had  been  delivered  or  tendered  upon  the 
contract  The  Judge  learnedly  instructed 
the  jury  as  to  how  they  should  proceed  with 
their  consideration  of  the  testimony,  and 
instructed  them  upon  the  duty  of  *'digest- 
ing'*  all  the  evidence  and  thus  reaching  a 
true  verdict  They  stayed  out  all  night 
and  next  morning  came  in  with  a  verdict 


As  the  jury  filed  In  and  indicated  their 
willingness  to  report,  the  judge  directed 
the  foreman  to  hand  all  the  papers  in  the 
case,  together  with  the  exhibits,  to  the  clerk. 
The  foreman  replied,  "Your  honor,  here 
are  all  the  papers,  but  the  jurors  got  hungry 
last  night  and  digested  the  exhibits."  This 
illustrates  that  the  jurors  must  not  make 
too  free  a  use  of  the  real  evidence  before 
them  for  their  consideration.  It  must  be 
kept  in  mind,  too,  that  there  is  a  great  dif- 
ference between  allowing  the  jurors  to  exer- 
cise their  primary  senses  of  sight,  taste, 
smell,  etc.,  upon  real  objects  introduced  be- 
fore them,  and  allowing  them  to  make  ex- 
periments (and  to  drink  the  liquor,  to  sea 
if  it  be  intoxicating,  is  an  experiment)  with 
these  objects  during  their  deliberations  out 
of  the  presence  of  the  court. 

There  are  a  number  of  other  assignments 
of  error  upon  the  charge  of  the  court,  but 
we  need  not  discuss  them  In  detail;  for 
they  present  no  new  questions,  and  none  of 
them  are  meritorious. 

[4]  4.  There  is,  however,  a  compelling  rea- 
son why  a  new  trial  should  be  granted.  Afl 
we  have  already  said,  the  indictment  con- 
tained two  counts — the  one  charging  an  il- 
legal sale  of  liquor,  and  the  other  charging 
the  keeping  on  hand  of  intoxicating  liquor 
at  the  defendant's  place  of  business.  The 
jury  found  the  defendant  guilty  upon  both 
counts;  that  is  to  say,  they  returned  a  gen- 
eral verdict  of  guilty,  which  means  in  such 
cases  guilty  upon  both  counts.  The  evi- 
dence is  overwhelming,  so  far  as  the  de- 
fendant's guilt  on  the  second  count  is  con- 
cerned, but  there  was  no  evidence  whatevef 
as  to  a  sale.  The  proof  would  have  fully 
justified  a  finding  (if  such  an  issue  had  been 
before  the  Jury)  that  the  accused  had  the 
liquors  for  the  purpose  of  illegal  sale;  but 
proof  of  mere  preparedness  to  commit  a 
crime  is  not  sufficient  proof  to  show  that 
the  crime  has  in  fact  been  committed.  The 
conviction  upon  the  first  count  cannot  be 
sustained.  This  being  so,  the  verdict  is 
without  evidence  to  support  It  The  error 
is  not  harmless,  for  under  the  indictment 
and  the  verdict  the  defendant  could  be  sen- 
tenced to  the  maximum  punishment  for  each 
offense,  and  the  sentences  might  be  made 
cumulative.  The  two  counts  stand  Just 
as  if  they  were  two  indictments;  and  the 
right  to  impose  sentence,  where  the  verdict 
Is  general  in  such  a  case,  is  the  right  to 
sentence  as  for  two  separate  and  distinct 
offenses.  The  law  in  this  respect  is  well 
established.  Hall  v.  State,  8  Ga.  App.  747» 
70  S.  E.  211;  Tooke  v.  State,  4  Ga,  App.  495» 
61  S.  E.  917;  Driver  ▼.  State,  112  Ga.  22J>. 
37  S.  E.  400. 

Judgment  reversed. 
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(10  Ga.  App.  50) 

BROWN  V.  STATE.     (No.  3,568.) 
(Court  of  Appeals  of  Georgia.     Not.  7,  1911.) 

(8yllabu8  by  th^  Court.) 

1.  Homicide    (§    255*)  —  Voluntary    Man- 
SLAUGiiTEB— Evidence. 

On  the  trial  of  an  indictment  for  murder, 
■where  the  offense  of  voluntary  manslaughter  is 
reasonably  deducible  from  the  evidence  or  the 
defendant's  statement  to  the  jury,  considered 
separately  or  together,  a  charge  on  the  law  of 
voluntary  manslaughter,  and  a  verdict  for  that 
offense,  were  authorized.  Cain  v.  State,  7  Ga. 
App.  24,  65  S.  B.  1069 ;  Pyle  v.  State,  4  Ga. 
App.  811.  62  S.  a  540;  Bell  v.  State.  130  Ga. 
805.  61  S.  E.  990;  Strickland  v.  State,  133  Ga. 
76.  65  S.  E.  148. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  l>ig.  §  255.*] 

2,  Criminal  Law  (S  742*)  — Evidence— Im- 
peachment—Effect. 

The  credibility  of  a  witness  is  exclusively 
for  determination  by  the  jury,  and,  although  a 
witness  may  have  been  successfully  impeached, 
it  is  left  to  the  discretion  of  the  Jury  to  decide 
whether  his  testimony  has  been  corroborated; 
and,  while  it  would  be  their  duty  to  disregard 
entirely  the  testimony  of  an  impeached  witness, 
unless  corroborated,  yet  they  have  the  right 
to  believe  the  evidence  of  a  witness,  notwith- 
standing the  impeachment,  and  in  the  absence 
of  any  corroboration.  Section  5884,  Civil  Code 
1910,  is  not  intended  as  an  abridgment  of  the 
absolute  right  of  the  jury  to  determine  as  to 
the  credibility  of  witnesses. 

[Ed.  Note.— For  other  cases,  -see  Criminal 
Law,  Cent.  Dig.  SS  1138.  1719-1721 ;  Dec.  Dig. 
f  742.*] 

8.  Homicide  ft  122*)— Protection  of  Child- 
Rights  OF  Father. 

The  right  of  a  parent  to  protect  and  defend 
his  minor  daughter  from  seduction  or  debauch- 
ery exists  under  the  law  of  the  state  without 
other  qualification  than  that  stated  in  the  stat- 
ute, to  wit,  that  the  act  of  the  parent  must  be 
one  of  protection  or  defense  against  intended  or 
proffressinff  wrong,  and  not  in  punishment  or 
revenge  for  a  past  injury.  A  charge  to  this 
effect  was  applicable  to  tne  facts  of  this  case. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  177-181 ;   Dec.  Dig.  S  122.«] 

4.  Instructions. 

The  excerpts  from  the  charge  embraced  in 
the  sixth  and  seventh  grounds  of  the  motion  for 
a  new  trial  correctly  state  the  law  as  repeatedly 
decided  by  the  Supreme  Court,  and  were  perti- 
nent and  applicable  to  the  evidence. 

5.  Criminal  Liaw   (S   668*)  —  Statement   of 
Accused. 

The  right  of  the  accused  to  make  to  the 
jury  a  statement  in  his  defense  is  strictly  a 
personal  privilege,  granted  by  the  statute,  and, 
whether  written  or  oral,  the  statement  must  be 
read  or  spoken  by  the  accused,  and  not  by  his 
attorney. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1584-1590;  Dec.  Dig.  | 
668.*] 

E}rror  from  Superior  Court,  Pulaski  Coun- 
ty; J.  H.  Martin,  Judge. 

Bill  Brown  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

See,  also,  135  Ga.  656,  70  S.  E.  329. 

Herbert  L.  Grice,  H.  E.  Coates,  and  W.  L. 
&  Warren  Grlce,  for  plaintiff  in  error.  E.  D. 
Graham,  Sol.  Gen.,  for  the  State. 


niLL,  C.  J.  Brown  was  Indicted  for  aiur- 
der,  and  was  convicted  of  voluntary  man- 
slaughter. His  motion  for  a  new  trial  hav- 
ing been  overruled,  the  case  is  here  for  re- 
view. 

In  addition  to  the  usual  general  grounds, 
the  motion  for  a  new  trial  contains  the  fol- 
lowing assignments  of  error: 

(1)  Under  the  evidence  the  killing  was  ei- 
ther murder  or  Justifiable  homicide,  and  the 
verdict  for  manslaughter  is  contrary  to  law. 

(2)  The  evidence  of  only  one  witness  prov- 
ed the  guilt  of  the  accused,  and,  this  witness 
having  been  sucessfully  Impeached  in  sev- 
eral material  particulars,  and  the  evidence 
of  this  one  witness  not  having  been  corrobo- 
rated in  any  material  particular,  as  requir- 
ed by  section  5884  of  the  Civil  Code  of  1910, 
there  was  no  credible  evidence  to  support  tlie 
verdict. 

(3)  The  evidence  did  not  authorize  a  charge 
on  the  law  .of  voluntary  manslaughter. 

(4)  Because  the  court  charged  without  qnal- 
ification  or  explanation  that  parents  and  chil- 
dren may  mutually  protect  each  other,  and 
there  was  no  evidence  to  support  such  charge. 

(5)  Because  the  court  charged  that  **a  par- 
ent may  protect  his  minor  daughter  from  de- 
bauchery to  the  same  extent  that  a  husband 
would  be  allowed  to  defend  and  protect  the 
chastity  and  virtue  of  his  wife."  This  was 
error,  for  the  reason  that  the  evidence  did 
not  show  that  the  deceased  was  engaged  in 
protecting  either  his  wife  or  his  daughter 
from  debaucheryv 

(6)  Because  the  court  charged: .  *'So,  if  the 
deceased,  Nelson  Spivey,  assaulted  the  de- 
fendant on  the  ground  that  the  defendant 
was  committing  a  sexual  act  with  the  daugh- 
ter of  Nelson  Spivey,  if  this  was  being  done, 
it  would  be  Justifiable;  but  what  was  done 
in  the  past,  and  to  avenge  such  conduct  after 
its  occurrence,  the  deceased,  Nelson  Spivey, 
would  not  have  a  right  under  the  law  to 
make  the  assault  and  attack  upon  the  de- 
fendant, and  the  defendant  would  not  be 
deprived  of  his  right  of  self-defense  to  resist 
and  repel  the  assault."  There  was  no  evi- 
dence of  the  hypothetical  recital  in  this 
charge,  and  it  was  calculated  to  injure  the 
defense. 

(7)  On  this  subject  the  court  further  charg- 
ed: "That  is  to  say,  in  the  case  now  on  trial, 
before  Nelson  Spivey  would  have  been  au- 
thorized to  make  an  attack  upon  the  defend- 
ant, it  must  appear  from  the  evidence  that 
the  defendant  and  the  daughter  of  Nelson 
Spivey  were  then  in  the  act  of  having  sexual 
intercourse,  or  that  the  situation  was  such 
at  that  particular  time  that,  as  a  reasonable 
man,  Nelson  Spivey  could  not  tell  whether  it 
was  Just  over,  or  Just  about  to  begin.  Under 
these  conditions,  a  party  would  have  a  right 
to  make  an  assault,  even  to  taking  life,  and 
the  party  against   whom   the   assault   was 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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made  would  not  have  the  right  to  resist  him, 
even  by  taking  his  life."  Error  because  this 
statement,  without  qualiflcatlon,  is  not  the 
law  of  Georgia;  and  also  because  there  was 
no  evidence  to  Justify  the  charge,  and  it  was 
calculated  to  injure  the  defendant  before  the 
Jury." 

(8)  Because  the  court  charged  the  Jury  on 
the  subject  of  the  Impeachment  of  witnesses 
by  proof  of  contradictory  statements,  not 
made  under  oath,  and  by  proof  of  bad  char- 
acter, and  the  weight  to  be  given  the  testi* 
mony  of  such  witnesses,  when  there  had 
been  no  attempt  by  either  side  to  impeach 
any  witness  by  either  of  these '  methods. 
This  was  calculated  to  confuse  the  Jury  in 
weighing  the  evidence  of  Delia  Splvey;  a 
witness  for  the  state,  who,  as  movant  insists, 
had  been  impeached  by  proof  of  perjury,  and 
there  was  no  evidence  to  Justify  this  charge. 

(9)  At  the  conclusion  of  the  evidence,  the 
accused  stated  that  his  statement  to  the  Jury, 
made  on  the  previous  trial,  had  been  writ- 
fen  out  by  the  official  stenographer,  and  he 
desired  to  make  the  same  statement  on  the 
present  trial,  and  his  attorney  would  read  it 
for  him.  The  solicitor  general  admitted  that 
the  statement  proposed  to.  be  read  was  the 
one  which  the  accused  had  made  at  the  pre- 
vious trial,  but  objected  to  counsel's  reading 
it.  The  court  sustained  the  objection,  and 
said  to  the  accused  that  he  could  go  on  the 
stand  and  make  to  the  Jury  Just  such  state- 
ment as  he  saw  fit,  and  the  accused  did  so. 
It  is  insisted  that  this  ruling  was  error,  be- 
cause it  deprived  the  accused  of  the  right, 
given  him  by  law,  "to  make  to  the  court  and 
Jury  such  statement  in  the  casQ  as  he  may 
deem  proper  in  his  defense." 

The  evidence,  substantially  stated,  is  as 
follows:  On  the  night  of  the  homicide,  Nel- 
son Splvey  was  at  home  with  his  wife  and 
several  children.  About  7  o'clodi,  a  little  son 
came  into  the  room,  and  told  his  father  that 
*'Della  Is  over  yonder  in  that  house  with 
BiU."  Delia  was  a  daughter,  about  17  years 
old,  and  Bill  was  the  accused.  The  house 
alluded  to  was  a  vacant  house  in  a  field 
nearly  a  quarter  of  a  mile  from  the  home  of 
the  deceased.  Immediately  on  getting  this 
information,  the  decedent  took  his  whip  and 
went  out  In  10  or  15  minutes,  a  shot  was 
heard  coming  from  the  direction  of  the  va- 
cant house.  Members  of  the  family  went 
towards  this  house  in  a  few  minutes,  and 
found  the  body  lying  in  a  path  going  by  the 
vacant  house,  and  about  30  feet  away  from 
the  door.  He  had  been  killed  by  a  bullet 
through  the  breast 

The  girl  Delia  testified  that  she  and  Bill 
(the  accused)  were  sitting  on  the  floor  in 
the  vacant  house  alone,  engaged  in  conversa- 
tion, when  her  father  suddenly  appeared  in 
the  door;  that  she  Jumped  up  and  ran  out 
by  her  father,  and  had  gone  some  little  dis- 
tance, when  she  heard  the  report  of  a  gun  in 
the  direction  of  the  house  from  which  she 
had  run ;  ttiat  she  saw  a  pistol  In  the  pocket 


of  the  accused  whUe  they  were  sitting  on  the 
floor  talking;  that  neither  her  father  nor 
the  accused  spoke  while  she  was  present, 
and  she  noticed  nothing  in  her  father's  hand 
when  he  appeared..  She  did  not  know  what 
occurred  between  the  two  after  she  ran 
away  and  Just  previous  to  the  fatal  shot. 
She  testifled  that  the  accused  and  herself 
had  not  been  guilty  of  any  immoral  conduct, 
and  were  not  in  the  house  for  that  purpose. 
On  cross-examination,  she  testified  that, 
while  she  did  not  remember  the  details  of 
her  testimony  on  the  previous  trial,  the  ac- 
count she  then  gave  of  the  occurrence  Just 
before  the  homicide  was  not  the  truth;  that 
she  was  then  "scared,"  as  she  had  never  be- 
fore been  In  a  courthouse,  but  that  now  "I 
am  trying  to  tell  this  thing  like  it  was."  It 
may  be  here  stated  that  the  only  material 
conflict  in  her  evidence  on  this  trial  and  the 
previous  one  was  as  to  the  place  where  the 
accused  and  herself  were  talking  when  they 
were  interrupted  by  the  sudden  appearance 
of  her  father.  She  then  testified  that  they 
were  standing  in  the  path  near  the  vacant 
house,  and  that  a  third  person  was  present 
The  remainder  of  her  evidence  on  both  trials 
is  substantially  the  same.  Whatever  was 
said  or  done  by  either  the  accused  or  the 
decedent  at  the  time  of  the  homicide  is  not 
disclosed  by  the  evidence. 

The  accused,  in  his  statement  to  the  Jury, 
said  that  he  and  a  companion  met  Delia  in 
the  pathway  going  by  the  vacant  house; 
that  they  stopped  and  spoke  to  her;  that 
he  was  about  to  pass  on,  when  she  told  him 
that  she  had  something  to  tell  him ;  and  that 
while  they  were  talking  the  decedent  came 
up  to  them  and  asked  what  they  were  doing 
there,  and  he  replied,  **Nothing" ;  that  Delia 
ran  away,  and  her  father  struck  him  on  the 
head  with  a  whip ;  that  he  "broke  and  ran," 
and  the  decedent  pursued  him,  strikingly  him 
repeatedly  with  the  whip.  "I  fell,  and  he 
wore  his  whip  out  on  me,  so  he  could  not 
use  it;  broke  it  up.  He  run  his  hand  in  his 
pocket  and  got  out  his  knife,  and  opened 
it  with  his  teeth,  and,  as  he  got  it  open,  I 
shot  him.    That  is  Just  the  way  it  was." 

Two  witnesses  in  behalf  of  the  accused 
testified  that  the  body  of  the  decedent  was 
found  about  30  or  40  yards  from  the  old 
vacant  house  in  the  path  leading  by  the 
house  through  the  field;  that  about  30  yards 
from  the  house  and  40  yards  from  where  the 
body  was  found  the  appearance  of  the  gf  ound 
indicated  that  a  struggle  had  taken  place; 
that  a  broken  whip  was  on  the  ground  by 
the  body,  and  an  open  knife  was  in  the  left 
hand  of  the  decedent  No  powder  stains 
were  found  on  ttie  clothing  of  the  decedent 

Several  of  the  grounds  of  the  motion  for 
a  new  trial  relate  to  the  same  subject,  and 
we  will  group  them  and  decide  the  questions 
raised  in  the  light  of  the  evidence. 

[1]  1.  Could  the  Jury  reasonably  deduce 
from  the  evidence  an<7  the  statement  of  the 
accused  the  crime  of  voluntary  manslaughter? 
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The  evidence  alone  does  not  clearly  show 
the  -grade  of  the  offense ;  Indeed,  it  does  not 
conclusively  prove  any  offense.  The  killing 
by  the  accused  is  reasonably  Inferable  from 
all  the  circumstances,  but  what  immediately 
preceded  the  killing,  or  what  caused  It,  is 
more  or  less  a  matter  of  speculation,  so  far 
as  the  evidence  discloses.  The  only  witness 
for  the  state  saw  the  pistol  in  the  pocket 
of  the  accused.  She  saw  her  father  enter 
the  door,  but  did  not  see  any  weapon  In  his 
possession.  She  immediately  fled,  and,  when 
some  distance  from  the  scene,  heard  the  re- 
port of  the  pistol.  The  struggle  between 
the  two  men  took  place  outside  the  house. 
The  condition  of  the  ground,  the  broken 
whip,  the  open  knife,  the  bullet  in  the  breast 
of  the  deceased,  proved  a  struggle.  The  par- 
ticulars of  this  struggle  must  be  left  to 
conjecture,  except  as  stated  by  the  accused 
to  the  jury.  This  statement  had  such  force 
only  as  the  Jury  think  it  right  to  give  it. 
Penal  Code  1910,  §  10S6.  They  had  the  ex- 
clusive right  to  reject  it  altogether,  or  ac- 
cept it  altogether;  to  believe  it  in  part,  or 
disbelieve  it  in  part 

In  the  exercise  of  this  unlimited  discre- 
tion, they  chose  to  accept  as  the  truth  that 
part  of  the  statement  which  authorized  the 
verdict  of  voluntary  manslaughter.  They  ac- 
cepted the  statement  of  the  accused  that  the 
decedent  was  striking  him  with  the  whip. 
They  rejected  the  statement  that  the  accus- 
ed did  not  shoot  until  the  decedent  drew  his 
knife  and  opened  it  with  his  teeth,  and 
was  about  to  cut  him.  They  probably  re- 
jected entirely  the  statement  relating  to  the 
knife.  There  were  circumstances  that  indi- 
cated that  the  knife  defense  was  fabricated. 
It  was  not  found  by  those  who  first  reached 
the  dead  man.  Its  appearance  was  coinci- 
dent with  the  appearance  of  the  friends  of 
the  accused.  It  was  found  opened  in  the 
open  left  hand  of  the  decedent,  and  no 
powder  burn  or  stain  was  found  upon  the 
clothing  of  the  decedent  The  jury  doubt- 
less thought  that  the  whipping  was  not  an 
attempt  to  commit  a  felony,  and  therefore 
the  killing  was  not  justifiable,  but  was  an 
assault  sufficient  to  arouse  the  excitement 
of  passion  and  to  reduce  the  crime  to  man- 
slaughter. If  they  had  concluded  that  the 
whipping  by  the  outraged  parent,  of  the 
man  who  was  apparently  intending  to  de- 
bauch his  young  daughter,  was  fully  war- 
ranted, and  that  the  accused  had  no  rights 
under  the  law,  this  court  would  have  ap- 
proved. If  they  bad  thought  that  the  at- 
tempted seducer  of  the  daughter  should 
have  submitted  to  the  just  chastisement  in- 
flicted by  the  angry  father,  and,  without 
violent  resistance,"  writhed  in  grace  and 
groaned  in  melody,"  keeping  time  to  the 
crack  of  the  whip,  and  that  the  killing  of 
the  father  by  the  wrongdoer  was  murder, 
the  finding  would  have  been  In  accord  with 
law  and  justice.  The  verdict  of  voluntary 
manslaughter  was  not  only  fully  warranted 


by  the  circumstances,  and  that  portion  of 
the  statement  of  the  accused  which  the  jury 
believed,  but  was  largely  tempered  by  mercy. 

[2]  2.  (2, 8)  The  evidence  of  the  girl,  Delia 
Spivey,  was  Immaterial  and  irrelevant  as  re- 
lating to  the  verdict  for  manslaughter.  As 
above  suggested,  what  she  testified  on  this 
trial,  or  the  first  trial,  did  not  present  any 
theory  upon  which  the  grade  of  the  homi- 
cide could  have  been  satisfactorily  determin- 
ed. But  the  credibility  of  the  testimony 
was  entirely  for  the  jury.  It  was  for  them 
to  decide  whether  she  was  telling  the  truth 
on  this  or  on  the  former  trial.  Suppose  the 
jury  believed  her  statement  that  she  was 
''scared*'  when  she  testified  on  the  previous 
trial,  but  was  now  telling  the  truth,  would 
they  not  have  had  the  right  to  do  so?  While 
section  5884,  Civil  Code  1910,  declares  that, 
**if  a  witness  swear  willfully  and  knowingly 
falsely,  his  testimony  ought  to  be  disregard- 
ed entirely,  unless  corroborated  by  circum- 
stances, or  other  unimpeached  evidence,"  yet 
the  jury  may  credit  even  an  impeached  wit- 
ness without  any  corroboration.  The  whole 
question  of  the  credibility  of  witnesses  is 
wisely  left  to  the  jury  under  any  and  all 
circumstances,  and,  though  Ananias  and  Sap- 
phira  spoke  again,  the  law  would  not  strike 
them  dead,  but  would  leave  their  testimony 
to  be  weighed  and  accepted  or  rejected  by 
the  jury.  In  this  case,  there  were  circum- 
stances of  corroboration. 

[81  3.  (4,5)  It  is  said  in  the  fourth  and 
fifth  grounds  of  the  motion  for  a  new  trial 
that  the  court  erred  in  charging,  "without 
qualification  or  explanation,  that  parents 
and  children  may  mutually-  protect  each 
other  and  justify  the  defense  of  the  person 
or  reputation  of  the  other;"  and  also  '*that 
there  was  no  evidence  to  justify  this  charge." 
This  excerpt  is  in  the  exact  language  of  the 
statute.  Penal  Code  1910,  S  74.  We  are 
not  aware  of  any  qualification  of  this  mu- 
tual right,  except  that  stated  in  the  statute, 
that  the  act  must  be  in  "protection"  or  in 
"defense";  and  certainly  the  statement  of 
this  right  with  the  statutory  qualification 
needs  no  other  explanation.  We  think,  also, 
that  the  facts  fully  justified  the  instruction. 
If  the  time  ever  comes  when  a  father  would 
be  authorized  to  protect  and  defend  his  child 
of  tender  years,  both  in  her  person  and  rep- 
utation, from  the  machinations  of  the  wick- 
ed, it  would  be  when  she  was  absent  from 
home  at  night  in  a  vacant  house,  alone  with 
a  man  armed  to  prevent  interference,  and 
with  evil  and  criminal  Intent  Under  such 
circumstances,  it  would  be  the  duty  of  the 
parent  to  protect  his  child  against  her  own 
evil  inclinations,  and  to  defend  her  from  the 
wicked  designs  of  the  man. 

[41  4.  (6,  7)  These  grounds  of  the  motion 
for  new  trial  object  to  excerpts  from  the 
charge  where  the  judge  applies  concretely 
to  the  facts  of  this  case  the  general  prin- 
ciple that  a  father  would  have  the  right  to 
protect  and  defend  his  daughter  from  in- 
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tended  debauchery.  These  excerpts  state  the  \ 
law  as  construed  and  declared  by  the  Su- 
preme Court  in  many  decisions,  notably  In 
Elill  V.  State,  64  Ga.  453;  Gossett  v.  State, 
123  Ga.  43 J,  51  S.  E.  394;  Drysdale  v.  State, 
83  Ga.  744,  10  S.  E.  358,  6  L.  R.  A.  424,  20 
Am.  St.  Rep.  340;  Wilkerson  v.  State,  91  Ga. 
734,  17  S.  E.  990,  44  Am.  St.  Rep.  a3; 
O'Shlelds  V.  State,  125  Ga.  310,  54  S.  E.  120 ; 
Mize  V.  State,  135  Ga.  291,  69  S.  E.  173.  It 
is  insisted,  however,  that  the  principle  of 
law  which  entitles  a  parent  to  protect  and 
defend  his  minor  daughter  from  an  intend- 
ed or  progressing  wrong  of  debauchery, 
and,  under  such  circumstances  deprives  the 
wrongdoer  of  his  right  of  defense,  was  not 
applicable  to  the  evidence;  that  if  the  ac- 
cused was  guilty  of  the  criminal  act  of  for- 
nication with  the  minor  daughter  it  was  over 
before  the  father  appeared  on  the  scene,  and 
that  the  assault  which  the  father  made  on 
the  accused  was  not  in  protection  or  defense, 
but  in  punishment  of  a  past  wrong,  and 
therefore  the  accused  had  a  right  to  defend 
himself  from  the  assault  and  attack  of  the 
father.  In  Drysdale  v.  State,  supra,  it  is 
held  that  *'  a  husband  may  attack  for  inti- 
macy with  his  wife  in  his  presence,  rhising 
a  well-founded  belief  that  the  criminal  act 
*is  Just  over,  or  about  to  begin,*  and  the 
adulterer,  though  in  danger,  has  no  right  to 
defend  himself  by  using  a  deadly  weapon." 
In  O'Shlelds  v.  State,  supra,  the  expression, 
"Just  over,  or  about  to  begin,*'  was  construed 
to  refer  to  a  state  of  facts  and  circumstances 
whicfi  left  doubtful  in  the  mind  of  the  hus- 
band the  stage  of  the  proceedings  which  his 
arrival  interrupted.  The  facts  and  circum- 
stances of  this  case  proved  very  clearly  that 
a  criminal  act  had  been  committed  or  was 
intended.  Whether  it  was  "Just  over,  or 
about  to  begin,"  was  not  so  clear ;  but  they 
were  surely  suflQcient  to  Justify  In  the  mind 
of  the  father  a  doubt  as  to  the  ''stage  of 
the  proceedings  his  arrival  interrupted." 
Where  a  father  finds  his  17  year  old  daugh- 
ter in  a  vacant  house  alone  at  night,  away 
from  any  nearby  habitation,  in  company 
with  a  man  fully  armed  for  any  emergency, 
and  she  immediately  flees  from  the  scene, 
we  think  the  law  would  be  very  lenient 
with  the  father,  and  readily  give  him  the 
benefit  of  any  doubt  that  the  incriminatory 
circumstances  might  raise  In  his  troubled 
and  outraged  mind.  We  think  the  facts  and 
circumstances  authorized  the  trial  Judge  to 
charge  the  principle  laid  down  in  the  Drys- 
dale Case,  supra,  as  interpreted  in  the 
O* Shields  Case,  supra. 

It  is  insisted  that  the  trial  Judge,  In  this 
connection,  committed  the  same  error  for 
which  the  Supreme  Court  granted  another 
trial  in  Brown  v.  State,  135  Ga.  656,  70  S.  B. 
329.  There  are  two  reasons  why  this  con- 
tention Is  not  sound:  First,  the  evidence  in 
this  record  is  substantially  different  from 
the  former  trial.  Here  the  minor  daughter 
was  found  under  the  circumstances  narrated 


above  with  the  accused  in  an  old  vacant 
house,  some  distance  from  any  other  habita- 
tion,  and  the  circumstances  left  in  doubt  the 
question  whether  the  act  of  debauchery  was 
"Just  over,  or  about  to  begin."  On  the  for- 
mer trial,  the  girl  was  found  in  the  road, 
talking  to  the  accused,  .and  a  third  person 
was  nearby,  and  there  could  have  been  no 
doubt  that  if  any  immoral  act  had  been  com- 
mitted it  was  completed  before  the  decedent 
appeared  on  the  scene,  for  the  only  inference 
deducible  from  the  evidence  on  the  first  trial 
was  that  the  immoral  act,  if  it  occurred, 
took  place  before  the  accused  and  the  girl 
left  the  old  house,  and  the  homicide  took 
place  in  the  road  near  the  old  house.  The 
second  reply  to  this  contention  is  that  the 
Jury  in  the  first  trial  deprived  the  accused 
entirely  of  his  right  of  self-defense,  and 
found  him  guilty  of  murder.  On  this  trial, 
while  they  concluded  that  he  was  not  en- 
tirely Justifiable  in  defending  himself  from 
the  attack  of  the  father,  they  yet  reduced 
his  offense  to  manslaughter  because  of  such 
attack. 

[5]  5.  The  right  given  by  the  statute  to 
the  accused  "to  make  to  the  court  and  Jury 
such  statement  in  the  case  as  he  may  deem 
proper  in  his  defense*'  is  strictly  a  personal 
right  He  can  write  it  out  and  read  it  to 
the  Jury,  or  he  can  make  it  orally;  but  he 
must  read  it  or  speak  it.  He  cannot  dele- 
gate this  act  to  his  attorney.  There  are 
several  reasons  why  it  might  In  some  in- 
stances defeat  the  ends  of  Justice,  by  mis- 
leading the  Jury  as  to  the  truth.  If  the 
statement  of  the  accused  could  be  read  by 
his  attorney.  The  arts  of  expression  fre- 
quently give  undue  weight  to  words.  It  is 
said  of  the  great  preacher,  Whitefield,  that 
he  could  thrill  an  audience  by  a  most  insig- 
nificant word.  Even  his  interjections,  his 
"Ah !"  of  pity,  and  his  "Oh !"  of  appeal  to 
the  sinner,  were  words  of  tremendous  power, 
and  formed  a  most  effective  weapon  in  his 
pulpit  artillery.  The  actor,  Garrick,  himself 
a  marvellous  master  of  expression,  said  that 
he  would  "give  a  hundred  guineas  if  he  could 
utter  the  word  *0h!*  as  Whitefield  did." 
And  80  an  eloquent  attorney  by  potent  elo- 
cution and  the  trick  of  emphasis,  when 
speaking  as  the  accused,  might  in  some  cas- 
es, by  the  mere  utterance  of  the  words,  "Gen- 
tlemen of  the  Jury,  before  God  I  protest  my 
innocence,"  mislead  them  into  thinking  that 
he  was  really  speaking  the  truth.  '  And,  on 
the  other  hand,  the  hesitating  manner  of  one 
on  trial,  caused  by  consciousness  of  guilt, 
sometimes  of  itself  would  indicate  to  the  Jury 
the  truth.  The  statute,  however,  is  so  ex- 
plicit that  It  is  hardly  necessary  to  give  any 
reason  in  support  of  the  opinion  here  ex- 
pressed. There  was  no  error  in  refusing  to 
allow  the  attorney  for  the  accused  to  read 
his  statement  to  the  Jury,  although  be 
avouched  It  as  in  truth  his  statement,  and 
although  It  was  admitted  that,  at  the'  previ- 
ous trial,  he  made  the  statement  proposed  to 
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be  read  by  bis  attorney,  and  that  It  was  cor- 
rectly taken  down  and  written  out  by  the 
official  stenographer.  The  accused  was  not 
deprived  of  his  right  by  this  ruling.  The 
Judge  informed  him  of  his  right,  and  he 
availed  himself  of  it. 

We  have  given  to  this  case  most  careful 
consideration,  and  are  satisfied  that  no  error 
was  committed,  and  that  the  verdict  was 
as  favorable  to  the  accused  as,  under  the 
law  and  the  evidence,  he  had  the  right  to 
ezi>ect. 

Judgment  affirmed. 


(10  Ga.  App.  70) 

FITZGERALD  v.  STATE.     (No.  3,687.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  hy  the  Court.) 

1.    DiSORDEHLT    HOUSE    (§   4*)  —  ELEliENTB    OT 

Oftensb— "Lewd  House.** 

A  bouse  may  be  a  "lewd  house,*'  within  the 
purview  of  section  382  of  the  Penal  Code  of 
1910,  which  makes  it  criminal  for  any  person 
to  maintain  a  lewd  bouse  or  place  for  the  practice 
of  fornication  and  adultery,  though  the  house 
may  be  devoted  chiefly  to  the  carrying  on  of 
some  other  vocation  (a  boarding  house  or  hotel, 
for  example),  if  lewd  women  are  accustomed  to 
frequent  there  and  to  carry  on  their  practices. 

[Ed.   Note. — For  other  cases,  see   Disorderly 
House,  Cent.  Dig.  |§  4,  9-13;   Dec.  Dig.  §  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4109.] 

2.  Disorderly  House  (§§  4,  16*)~Elements 
OF  Offense— Knowledge— Evidence. 

In  order  to  convict  an  innkeeper  of  main- 
taining a  lewd  house,  on  the  theory  that,  along 
with  other  guests,  he  allows  lewd  women  to  stop 
at  his  inn  and  ply  their  vocation,  it  is  neces- 
sary to  show  that  the  innkeeper  bad  knowledge, 
actual  or  implied,  of  the  unlawful  practices  that 
were  going  on.  Such  knowledge  may  be  shown 
directly  or  circumstantially,  and,  where  the  ac- 
cused himself  was  in  personal  charge  of  the  inn. 
one  of  the  methods  by  which  he  may  be  charged 
with  this  knowledge  is  to  show  that  his  house 
had  acquired  a  general  reputation  in  the  com- 
munity of  being  a  place  in  which  fornication 
and  adultery  were  commonly  practiced;  the 
sufficiency  oi  such  testimony  being  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Disorderly 
House.  Cent.  Dig.  |§  4,  9-13,  21-25;  Dec.  Dig. 
H  4,  16.*] 

3.  Disorderly  House  (8  16*)  —  Evidence — 
—Relevancy— Reputation. 

It  is  no  ground  for  the  exclusion  of  the  tes- 
timony of  one  who  swears  that  he  knows  the 
general  reputation  of  a  house,  or  of  a  person,  as 
to  lewdness,  that  he  cannot  tell  the  number  of 
persons  whom  he  has  heard  speak  of  the  matter, 
or  give  the  names  of  those  from  whose  conver- 
sation he  has  gained  his  knowledge  of  the  gen- 
eral reputation  as  to  which  he  testifies.  His 
examination  and  cross-examination  po  to  the 
jury  together,  to  be  given  such  weight  as  it 
seems  to  them  to  be  entitled  to  under  all  the  cir- 
cnmstances  disclosed  by  his  testimony  as  a 
whole. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Dec  Dig.  §  16.*] 

4.  Grihinal  Law  (K  419,  420*)— Evidence- 
Hearsay. 

'The  hearsay  rule  excludes  extrajudicial 
utterances  only  when  offered  for  a  special  pur^ 
pose,  namely,  as  assertions  to  evidence  the  truth 
of  the  matter  asserted.*'  Words  may  constitute 
conduct,  and,  when  that  conduct  is  otherwise 


relevant  in  the  case,  the  fact  that  the  person 
used  these  words  may  be  proved,  notwithstand- 
ing the  ordinary  rule  agamst  the  admission  of 
hearsay. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  973-983;  Dec.  Dig.  §§  419, 
420.^] 

5.  Disorderly    House   (§   17*)  —  Criminal 
Prosecution— Evidence. 

It  is  not  necessary,  in  order  to  make  out 
the  offense  specified  in  Penal  Code  1910,  §  382. 
that  the  state  should  show  any  particular  act  of 
fornication  or  adultery  to  have  been  committed, 
if  the  evidence,  either  directly  or  circumstantial- 
ly, is  such  as  to  satisfy  the  jury  that  the  house 
was  kept  and  maintained  as  a  lewd  house;  that 
is,  if,  notwithstanding  lack  of  proof  as  to  any 
particular  act,  the  circumstances  are  such  as 
to  satisfy  the  jury  that  the  practice  of  fornica- 
tion and  adultery  actually  went  on  in  the  house. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  §fi  26-29 ;   Dec  Dig.  §  17.*] 

(Additional  Syllabus  by  Editorial  Staff,) 

6.  Words  and  Phrases— ** General  Reputa- 
tion." 

"General  reputation'*  is  what  people  in  a 
community  commonly  say  about  a  thing. 

[Ed.  Note.- For  other  definitions,  see  Words 
and  Phrases,  voL  4,  p.  3077.] 

Error  from  City  Court  of  Valdosta;  J.  G. 
Cranford,  Jndge. 

J.  Z.  Fitzgerald  was  convicted  of  maintain- 
ing a  lewd  house,  and  brings  error.  Af« 
firmed. 

Whitaker  &  Dukes  and  B.  K.  Wilcox,  for 
plaintiff  in  error.  Jas.  M.  Johnson,  Sol.,  for 
the  State. 

POWELL,  J.  The  defendant  was  indicted 
for  violating  section  382  of  the  Penal  Code  of 
1910,  which  makes  it  a  misdemeanor  for  any 
person  "to  maintain  and  keep  a  lewd  house 
or  place  for  the  practice  of  fornication  or 
adultery,  either  by  himself  or  others."  The 
state,  relied  on  what  is  the  usual  method  of 
proof  in  such  cases,  namely,  proof  by  wit- 
nesses that  the  house  in  question  had  a  gen- 
eral reputation  of  being  a  lewd  house,  and 
that  certain  women  who  lodged  there  from 
time  to  time  had  a  general  reputation  of  be- 
ing lewd  women,  supplemented  by  proof  of 
certain  specific  acts  of  conduct  which  took 
place  from  time  to  time,  and  which  were  in- 
dicative of  the  fact  that  fornication  was  prob- 
ably going  on  in  the  house.  Only  one  act  of 
sexual  intercourse  was  directly  proved,  and 
it  was  not  shown  that  the  defendant  person- 
ally knew  of  this  act.  The  house  in  question 
was  operated  by  the  accused  as  a  restaurant 
and  lodging  house,  or  a  cheaper  form  of 
hotel.  The  proof  showed  that  some  good 
people  lodged  there  from  time  to  time,  and 
that  some  lewd  women  stayed  there  at  peri- 
ods of  greater  or  less  duration.  The  defend- 
ant and  his  son  personally  conducted  the 
house  and  looked  after  the  comfort  of  the 
the  guests. 

[1]  One  of  the  points  stressed  in  the  argu- 
ment raises  the  question  as  to  whether  a 
house  devoted  chiefly  to  other  purposes  may 


•For  other  eases  see  same  topic  and  section  NUMBBJR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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also  be  a  lewd  bouse,  wUhln  the  purview  of 
the  statute.  It  is  Insisted  that  merely  for  an 
innkeeper  to  furnish  lodging  to  guests  of  a 
lewd  character,  who,  with  his  knowledge  or 
by  his  connivance  practice  fornication  in  the 
house  during  their  stay  there,  more  or  less 
transient,  does  not  render  the  proprietor  in- 
dictable for  maintaining  a  house  for  the  prac- 
tice of  fornication.  V^'e  think  that  a  house 
may  be  a  lewd  house,  within  the  purview  of 
the  statute,  although  it  is  devoted  also  to 
other  purposes;  and  if  an  innkeeper  furnish- 
es lodging  to  lewd  guests,  and  allows  them, 
with  his  knowledge  or  acquiescence,  to  carry 
on  their  unlawful  practices  in  his  house,  he 
is  guilty  of  violating  the  statute,  notwith- 
standing the  greater  portion  of  his  guests 
may  be  decent  people,  and  notwithstanding 
the  greater  portion  of  the  business  carried 
on  in  the  house  may  be  of  a  legitimate  na- 
ture. 

[2]  2.  In  order  to  convict  the  proprietor  of 
a  lodging  house  of  maintaining  it  as  a  lewd 
house,  it  is  necessary  to  show,  directly  or 
circumstantially,  that  he  knew  of  the  lewd 
practices  which  were  going  on  therein,  or,  if 
he  did  not  positively  know  it,  that  he  was 
in  possession  of  such  facts  as  to  charge  him 
with  what  is  commonly  known  as  **construc- 
tive  knowledge."  He  cannot  shut  his  eyes 
to  what  was  going  on  around  him,  for  the 
purpose  of  avoiding  knowledge,  and  then  de- 
fend on  the  ground  of  his  lack  of  knowledge. 
The  plaintiff  in  error  contends  that  the  evi- 
dence was  insufficient  to  charge  him  with 
knowledge  in  the  present  case;  no  actual 
knowledge  being  directly  shown.  After  care- 
fully reading  the  record,  we  cannot  sustain 
this  contention.  In  the  first  place,  it  is  sho^vn 
that  the  house  had  achieved  a  general  repu- 
tation in  the  community  of  being  a  lewd 
house,  and  that  the  accused  himself  personal- 
ly conducted  the  place.  This  alone  would  be 
sufficient  to  authorize  the  jury  to  believe 
that  he  had  such  knowledge  of  the  situation 
as  to  charge  him  with  culpability.  The  most 
common  method  of  making  out  a  prima  facie 
case  against  a  person  for  maintaining  a 
house  of  this  kind  is  to  show  that  the  house 
bears  such  a  general  reputation  in  the  com- 
munity, and  that  the  accused,  being  the 
proprietor,  was  a  member  of  the  community. 
Proof  of  this  kind  alone  has  been  held  suf- 
ficient to  convict,  doubtless  on  the  theory 
that  a  person  living  in  a  community  would 
hardly  be  ignorant  of  a  condition  which  re- 
lates to  his  own  affairs  and  which  has  be- 
come so  public  and  notorious  as  to  become  a 
matter  of  common  information.  It  is  pos- 
sible, though  hardly  probable,  that  such  a 
course  of  conduct  could  habitually  take  place 
in  a  house  which  a  person  was  managing  as 
to  call  the  attention  of  the  community  to  its 
lewd  character,  and  as  to  make  it  a  matter 
of  general  reputation  In  the  community, 
without  that  person  knowing  something  of 
this  conduct.  At  any  rate,  it  Is  almost  al- 
ways considered  by  the  courts  as  sufficient 
proof  to  convict  (so  far  as  this  element  of 


the  case  is  concerned)  to  show  that  the  house 
bears  the  general  reputation  of  being  a  lewd 
house.  Besides  that,  in  this  case  there  were 
certain  transactions  between  women  and 
men  which  occurred  in  the  presence  of  the  ac- 
cused, and  which  ought  to  have  informed 
any  reasonable  man  that  his  house  was  being 
used  for  purposes  of  prostitution.  Indeed, 
in  the  light  of  all  the  evidence,  it  is  hardly 
probable  that  the  things  could  have  taken 
place  which  the  witnesses  swear  took  place 
without  a  reasonably  watchful  innkeeper 
knowing  that  lewd  women  were  making  a  re- 
sort of  his  house  for  the  purpose  of  carrying 
on  their  practices. 

[3]  3.  A  motion  was  made  to  exclude  the 
testimony  of  a  certain  witness,  who,  on  di- 
rect examination,  had  testified  that  the  repu- 
tation of  the  house  was  bad,  and  that  the 
general  reputation  of  the  women  who  stayed 
there  was  that  they  were  lewd,  and,  on  cross- 
examination,  testified  that  he  had  heard  peo- 
ple on  the  streets  talking  about  it;  that  he 
could  not  tell  how  many,  but  that  he  was 
sure  there  were  as  many  as  half  a  dozen,  and 
maybe  more;  that  he  could  not  be  exact  as 
to  how  many ;  and  that  he  knew  nothing  of 
the  place  of  his  own  knowledge.  The  objec- 
tion to  this  testimony  was  that  the  witness 
disclosed  that  he  did  not  have  such  a  knowl- 
edge of  the  general  reputation  of  the  place 
as  to  make  his  testimony  admissible  on  that 
subject.  We  think  that  his  testimony  was 
properly  admitted.  The  witness  qualified  by 
stating  that  he  knew  the  general  reputation. 
This  rendered  his  testimony  prima  facie  ad- 
missible. It  was  allowable  for  the  accused, 
on  cross-examination,  to  show  the  extent  of 
his  knowledge  as  to  the  general  reputation, 
and  if  the  cross-examination  had  disclosed 
that  he  had  no  knowledge  of  the  general  rep- 
utation of  the  place,  it  would  have  been  the 
duty  of  the  court  to  exclude  the  testimony. 
We  do  not  think  that  the  cross-examination 
in  this  case  was  such  as  to  disclose  the  wit- 
ness' lack  of  knowledge  on  the  subject  of  the 
reputation  of  the  place. 

[B]  General  reputation  is  what  people  in  a 
community  commonly  say  as  to  a  thing.  A 
person  may  know  it,  without  having  talked 
to  very  many  in  the  community.  He  may 
know  it  without  being  able  to  give  the  names 
of  any  great  number  of  persons  with  whom 
he  has  conversed  on  the  subject  For  in- 
stance, there  are  many  of  us  who  know  that 
this  man  or  that  bears  a  good  or  bad  general 
reputation  in  the  community,  and  yet,  if  we 
were  called  upon  to  give  the  names  of  those 
persons  with  whom  we  had  discussed  the 
character  of  the  person  in  question,  we  would 
find  it  difficult  to  furnish  the  names.  The 
common  consensus  of  popular  opinion  on  the 
subject  may  be  firmly  fixed  in  our  mindSt 
though  we  have  forgotten  or  are  unable  to 
recall  the  separate  transactions  or  conversa- 
tions from  which  we  gained  our  knowledge  of 
the  matter. 

[4]  4.  The  court  permitted  a  witness  to  tes* 
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tify  that  he  was  on  a  train  one  day  coming 
into  Valdosta  (where  the  honse  in  question 
was  located);  that  he  sat  on  a  seat  to  him- 
self; that  a  woman  came  up  and  engaged 
him  in  couTersatlon,  and  asked  him  where 
he  was  going;  that  he  told  her  tliat  he  was 
going  to  Valdosta;  that  she  said  she  was 
going  there,  too;  that,  he  asked  her  if  she 
was  going  to  visit  relatives;  that  she  said, 
"No,"  that  she  was  up  "on  a  pleasure  trip." 
and  stopping  at  the  defendant's  honse;  that 
she  then  said  "I  charge  $2  for  my  pleasure/' 
He  further  testified  that  when  the  train 
reached  Valdosta  the  woman  got  off  and  did 
in  fact  go  to  the  house  of  the  defendant. 
This  testimony,  so  far  as  it  related  to  the 
conversation  on  the  train,  was  objected  to  on 
the  ground  that  it  was  hearsay,  and  the  court 
overruled  the  objection.  One  of  the  ways  of 
proving  that  a  house  is  a  lewd  house  is  to 
prove  that  it  is  frequented  by  lewd  women. 
Of  course,  for  a  lewd  woman  to  go  to  a  house 
on  a  single  occasion  would  not  characterize 
it  as  a  lewd  house;  and  if  this  evidence, 
which  was  objected  to,  stood  alone,  there 
would  be  no  doubt  that  it  would  be  wholly 
Inadequate  to  authorize  a  conviction.  It 
would  be  necessary  to  show  many  other 
things,  one  of  which  would  be  knowledge,  ac- 
tual or  constructive,  on  the  part  6f  the  ac- 
cused that*  this  woman  who  went  to  his 
house  was  a  lewd  woman.  This  testimony, 
If  admissible  at  all,  was  only  a  link  in  the 
chain  of  circumstantial  evidence.  It  must 
be  remembered,  however,  that  the  state 
would  be  permitted  to  show  by  a  number  of 
different  witnesses  that  on  a  number  of  sep- 
arate occasions  individual  lewd  women  went 
to  the  defendant's  place,  for  the  purpose  of 
showing  that  they  went  there  In  such  num- 
bers as  that  he  must  have  known  that  his 
house  was  being  used  as  a  lewd  resort. 
Therefore  the  real  point  raised  by  the  objec- 
tion before  us  for  decision  is  whether  the 
woman's  language,  used  on  the  train,  could 
be  proved  for  the  purpose  of  showing  that 
she  was  In  fact  a  lewd  woman. 

The  defendant  contends  that  her  conversa- 
tion (in  the  absence  of  the  defendant)  could 
not  be  proved  for  the  purpose  of  showing  the 
lewdness  of  her  character — that  it  was  mere 
hearsay.  As  Professor  Wigmore  says  in  his 
work  on  Evidence  (section  1768) :  "The  pro- 
hibition of  the  hearsay  rule,  then,  does  not 
apply  to  all  words  of  utterances  merely  as 
such.  If  this  fundamental  principle  Is  clear- 
ly realized,  its  application  is  a  comparative- 
ly simple  matter.  The  hearsay  rule  excludes 
extrajudicial  utterances  only  when  offered 
for  a  special  purpose,  namely,  as  assertions 
to  evidence  the  truth  of  the  matter  assert- 
ed." Words,  like  acts,  may  constitute  con- 
duct, and  the  expression,  "verbal  acts,*'  is 
not  unconmionly  found,  and  it  is  used  to  ex- 
press the  notion  of  words  having  probative 
value  as  conduct  Now,  if  this  woman  in 
question  had  been  guilty  of  lewd  conduct  on 
the  train,  had  committed  such  acts  as  In  the 


(minds  of  all  reasonable  men  would  have 
characterized  her  as  a  whore,  certainly  the 
state  could  have  proved  those  acts,  though 
committed  outside  of  the  defendant's  pres- 
ence, for  the  purpose  of  showing  that  she 
was  a  lewd  woman,  and  could  have  coupled 
this  with  other  evidence  showing  that  this 
woman,  thus  proved  lewd,  had  subsequently 
stayed  in  the  defendant's  house.  Indeed,  in 
the  present  case,  the  state  proved  the  lewd- 
ness of  a  number  of  boarders  at  the  defend- 
ant's inn  by  showing  that  they  had  previous- 
ly resided  in  known  lewd  houses,  and  counsel 
seem  to  have  conceded  that  this  form  of 
proof  was  allowable.  The  language  a  wo- 
man uses  may  tend  to  characterize  her  as  a 
whore  with  almost  the  same  certainty  as 
lascivious  conduct  short  of  the  very  crim- 
inal act  itself.  To  the  ordinary  man's  mind, 
for  a  woman  to  approach  him  and  to  solicit 
him  to  have  sexual  Intercourse  with  her  for 
money  would  prove  her  character  as  a  pub- 
lic prostitute,  just  as  muc}!  as  it  would  for 
her  to  be  seen  in  a  lewd  house,  or  to  be 
seen  making  any  of  those  lascivious  displays 
of  herself  which  are  commonly  understood 
as  portraying  the  arts  and  aitiflces  of  a 
whore.  The  state  in  this  case  puts  in  evi- 
dence this  woman*s  words,  in  which  she  says 
to  a  stranger,  whom  she  approaches  upon 
the  train,  that  she  sells  what  she  called  "her 
pleasure"  for  |2,  not  for  the  purpose  of  prov- 
ing as  the  ultimate  fact  that  the  woman  did 
sell  "her  pleasure"  for  $2,  but  for  the  pur- 
pose of  proving  the  character  of  the  woman 
who  thus  used  language  consistent  only  with 
the  abandoned  state  of  mind  of  the  public 
prostitute.  We  think  that  in  this  view  of 
the  case  tW  evidence  was  admissible  as  ver- 
bal conduct,  as  a  link  in  the  chain  of  cir- 
cumstances by  which  the  guilt  of  the  ac- 
cused was  to  be  proved.  Furthermore,  even 
if  there  be  any  doubt  about  the  soundness  of 
this  conclusion,  the  result  would  be  the 
same;  for  the  admission  of  this  testimony, 
even  if  erroneous,  is,  In  the  light  of  the 
whole  testimony  in  the  record,  merely  such 
an  immaterial  incident  upon  the  trial  as  not 
to  require  a  new  trial.     . 

[6]  5.  Exception  Is  taken  to  the  following 
charge  of  the  court :  "It  is  not  necessary,  in 
order  to  make  out  the  offense  charged,  that 
the  state  shall  prove  that  any  particular  act 
of  fornication  or  adultery  was  committed, 
if  you  are  satisfied  that  the  house  was  kept 
as  a  lewd  house."  Counsel  cite  Coleman  v. 
State,  5  Ga.  App.  766,  64  S.  B.  828.  In  that 
case  the  court  charged  the  Jury  that  "it  is 
not  necessary  for  the  state  to  prove  that 
there  were  acts  of  adultery  or  fornication 
committed  at  such  house."  The  court  fur- 
ther charged  the  Jury  that  "it  would  be  suf- 
ficient if  the  state  proves  to  your  reasonable 
satisfaction  that  she  [the  accused]  bears  the 
general  reputation  of  being  a  lewd  woman, 
and  that  the  house  or  place  kept  by  her  bears 
the  general  reputation  of  being  a  lewd  house 
or  place  of  prostitution,  and  that  the  women 
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there  at  that  house  bear  the  general  reputa- 
tion of  being  lewd  women,  and  that  men 
were  seen  to  frequent  the  place  by  day  and 
by  night"  This  court  held  that  the  charge 
Just  quoted  was  erroneous,  that  it  was  nec- 
essary for  the  state  to  prove  that  acts  of 
adultery  and  fornication  were  committed  at 
the. house,  and  that  it  was  not  sufficient  for 
the  state  merely  to  convince  the  Jury  that 
the  house  or  the  women  bore  the  reputation 
of  being  lewd.  We  pointed  out  that  the  ulti- 
mate thing  which  the  Jury  were  required  to 
find,  before  they  could  lawfully  convict  the 
defendant,  was  that  the  house  was  devoted 
to  the  practice  of  adultery  or  fornication, 
and  that  while  that  fact  may  be  proved  by 
the  reputation  which  the  house  and  its  in- 
mates bore,  together  with  corroborative  cir- 
cumstances, and  without  proof  of  specific 
acts  of  adultery  or  fornication,  still  that  un- 
less the  Jury,  from  this  reputation  and  the 
other  corroborative  circumstances,  believe 
that  the  practices  referred  to  really  went  on, 
they  would  not  be  authorized  to  convict  It 
seems  to  us  that  the  present  charge  very 
clearly  conveyed  to  the  minds  of  the  Jury 
the  exact  distinction  which  the  court  made 
In  that  case,  namely,  that  they  could  convict, 
though  the  state  did  not  prove  any  particu- 
lar act  of  fornication  or  adultery,  if  the 
evidence  satisfied  them  that  the  house  was 
kept  and  maintained  as  a  lewd  house;  that 
is  to  say,  as  a  house  in  which  fornication  or 
adultery  was  actually  practiced.  The  Cole- 
man Case  and  the  cases  therein  cited  clear- 
ly show  that  a  conviction  may  be  had  in 
such  cases  without  proof  of  any  particular 
act  of  fornication  or  adultery,  and  that  to 
show  that  a  house  is  maintained  and  kept  as 
a  lewd  house  is  sufiScient  to  authorize  the 
Jury  to  believe  that,  despite  the  state's  fail- 
ure or  inability  to  show  a  particular  act, 
the  unlawful  practice  was  nevertheless  car- 
ried on.  After  carefully  considering  the  al- 
leged errors,  we  find  no  reason  for  the  grant- 
ing of  a  new  trial. 
Judgment  aflirmed. 


(10  Ga.  App.  25) 

GORDON  v.   STATE.     (No.  3,453.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabu8  by  the  Court.) 

1.  Criminal  Law  (§  785*)— Trial— Instruc- 
tions—Impeachment  OF  Witnesses. 

There  was  no  error  in  char^^ing  the  jury 
that,  when  a  witness  has  been  impeached  by 
contradictory  statements  previously  made,  he 
may  be  sustained  by  proof  of  general  good  char- 
acter. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law.  Dec  Dig.  §  785.*] 

2.  Criminal  Law  (§  553*)  —  Evidence  — 
Weight  and  Sufficienct  —  Impeached 
Testimony. 

The  evidence  authorized  the  verdict,  and 
no  error  of  law  appears. 

[EU.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  1252 ;   Dec.  Dig.  §  553.*] 


(Additional  Syllahus  by  Editorial  Staff.) 

3.  Witnesses  (§  361*)  —  Impeachment— Cor- 
roboration—Competency  OF  Evidence. 
Though  witnesses  state  they  do  not  know 
that  they  are  acquainted  with  the  general  char- 
acter of  the  prosecutor,  yet  if  they  state  that 
they  have  been  acquainted  with  him  for  a  long 
time,  or  for  a  given  number  of  years,  and  that 
they  never  beard  any  one  speak  ill  of  him,  these 
facts  show  substantially  that  they  do  know  bis 
general  character  sufficiently^  to  qualify  ti^em  to 
swear  that  they  would  believe  him  on  oath  in 
a  court  of  justice. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1167-1175;   Dec.  Dig.  S  361.*] 

Error  from  City  Court  of  Dublin;  K.  J« 
Hawkins,  Judge. 

George  Gordon  was  convicted  of  an  un- 
lawful sale  of  intoxicating  liquor,  and  brings 
error.    Affirmed. 

Adams  &  Flynt,  for  plaintiff  in  error.  Geo. 
B.  Davis,  Sol.,  for  the  State. 


RUSSELL,  J.  [1,  3]  1.  A  witness  for  tb€f 
state  testified  that  the  defendant  had  sold 
him  a  quart  of  liquor.  The  defendant 
sought  to  impeach  this  witness  by  proving 
certain  contradictory  statements  previously 
nmde.  The  state  sought  to  sustain  him  by 
proof  of  ^general  good  character,  and  intro- 
duced witnesses  who  swore  that  they  had 
known  the  witness  from  his  boyhood,  and, 
80  far  as  they  knew,  his  reputation  was 
good,  and  they  would  believe  him  on  oath. 
One  of  the  witnesses  had  lost  track  of  him 
for  two  or  three  years  previous  to  the  triaL 
The  Judge  charged  the  jury  as  follows:  "I 
charge  you  that,  when  a  witness  has  been 
impeached  b^  contradictory  statements  pre- 
viously made,  he  may  be  restored  by  proof 
of  general  good  character.'*  The  criticism  of 
the  charge  is  that  there  is  no  testimony  in 
the  case  to  authorize  it;  the  insistence  be- 
ing that  the  state  wholly  failed  in  its  at- 
tempt to  prove  general  good  character.  "Al- 
though witnesses  may  state  they  do  not 
know  that  they  are  acquainted  with  the  gen- 
eral character  of  the  prosecutor,  yet,  if  they 
state  they  have  been  acquainted  with  him 
for  a  long  time,  or  for  a  given  number  of 
years,  and  that  they  have  never  heard  any 
one  speak  ill  of  him,  these  facts  show  sub- 
stantially that  they  did  know  his  general 
character  sufficiently  to  qualify  them  to 
swear  that  they  would  believe  him  on  oath  in 
a  court  of  justice."  Hodgkins  v.  State,  89 
Ga.  761,  15  S.  E.  695.  See,  also,  Watkins 
V.  State,  82  Ga.  231,  8  S.  B.  875,  14  Am.  St 
Rep.  155. 

[2]  2.  Although  the  only  witness  for  the 
state  to  the  main  fact  was  impeached  by 
contradictory  statements  previously  made, 
the  jury  nevertheless  had  a  right  to  believe 
his  testimony,  which  made  a  dean  case  of 
guilt 

Judgment  affirmed. 
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(90  S.  C.  20) 

SHIRED  T.  NESBIT  et  aL 

(Supreme  Court  of  South  Carolina.     Nov.  11, 

1911.) 

3.  W11.L8  (I  821*)— Chaboe  on  Land  Devised. 

A  will  giving  testator's  land  to  his  sons, 
but  directing  thut  they  take  care  of  the  widow 
and  permit  her  to  live  at  the  family  home,  and 
providing  that  at  her  death  the  sons  should  di- 
vide the  property  equally,  charged  the  land 
with  the  widow's  care.  • 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SS  2114-2119:   Dec.  Dig.  S  821.*] 

2,  Wills  (5  452*)— Construction. 

Testator  will  be  presumed  to  have  intend- 
ed to  leave  his  widow  without  means  of  support 
only  when  that  intention  is  clearly  expressed. 

[Ed.  Note.— For  other  cases,  see  Wills,  C^nt 
Dig.  §S  9G8-970;    Dec.   Dig.   {  452.*] 

8.  Wills  (fi  821*)— Devise— Charges. 

Under  a  devise  of  all  of  testator's  lands  to 
his  sons,  who  were  charged  to  **take  care"  of 
the  widow,  her  abandonment  of  the  family  home 
did  not  waive  her  claim  for  support;  the  re- 
quirement for  support  not  being  expressly  made 
conditional  on  her  living  there. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  §  821.*] 

4,  WiLLB  (I  821*)  — Devise  — Charges  — Ex- 
tent. 

Under  a  devise  of  all  of  testator's  proper- 
ty to  his  sons,  who  were  charged  with  the  care 
of  his  widow,  such  charge  upon  the  devise  was 
not  limited  to  the  rental  value  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  S  821.*] 

&  Wills  (|  718*)  —  Devises  —  Ohabobs  —  Hr- 

TBOT, 

By  accepting  a  devise  coupled  with  an 
obligation,  one  binds  himself  to  discharge  such 
obligation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1  1717-1721;   Dec.  Dig.  i  7ia*] 

6.  Wills  (§  821*)  —  Devises  —  Chabges  —  Ex- 
tent. 

Under  a  devise  of  land  worth  from  $125  to 
$150  to  testator's  sons,  who  were  charged  with 
the  "care"  of  the  widow,  it  will  not  be  presum- 
ed that  testator  intended  to  impose  upon  the 
sons  the  entire  burden  of  supporting  the  widow 
without  regard  to  her  own  exertions:  the  tes- 
tator, his  widow,  and  the  sons  all  being  very 
poor,  and  earning  their  living  by  daily  labor. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §1  2114-2119;   Dec.  Dig.  i  821.*] 

7.  Wills  (§  821*)  —  Devises  —  Charges  —  Ex- 
tent. 

Under  a  devise  of  land  to  testator's  sons, 
who  were  charged  with  the  care  of  testator's 
widow,  such  charge  extends  to  the  whole  es- 
tate, including  the  income,  as  well  as  the  land 
itself. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  2114-2119 ;   Dec  Dig.  |  821.*] 

8b  Wills  (S  821*>— Devises— Income— Meas- 
ure. 

In  enforcing  a  charge  upon  a  devise,  the 
rental  value  of  land  will  be  taken  as  the  meas- 
ure of  its  income,  in  the  absence  of  evidence 
•f  actual  income. 

£Bd.  Note.— Fir  other  cases,  see  Wills,  Cent. 
Dig.  ii  2U4-2119;  Dec.  Dig.  §  821.*] 

Appeal  from  Common  Pleas  Circuit  .Court 
of  Greenville  County;  Ernest  Gary,  Judge. 
"To  be  officially  reported." 


Action  by  Caroline  Shired  against  C.  D. 
Nesblt  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Wm.  G.  Sirrine,  for  appellants.  Adam  C. 
Welbom,  for  respondent. 

WOODS,  J.  Henry  Shired  died  on  Janu- 
ary 12,  1902,  leaving  a  will  in  which  be  dis- 
posed of  his  property  in  these  words:  "Item 
one.  I  will  and  bequeath  to  my  sons  William 
and  Fletcher  Shired  all  my  property  both 
real  and  personal.  Item  two.  It  is  my  will 
that  my  sons,  William  and  Fletcher  Shired, 
shall  take  care  of  my  beloved  wife  Caroline 
Shired,  and  allow  her  to  live  at  my  home, 
and  at  her  death  the  said  William  and 
Fletcher  shall  divide  my  property  equally  be- 
tween themselves." 

The  property  consisted  of  a  half-acre  lot 
near  the  town  of  Piedmont,  on  -which  the  tes- 
tator resided,  and  household  furniture;  the 
latter  being  of  insignificant  value.  The 
widow  retained  her  residence  on  the  lot  for 
a  few  mouths  after  her  husband's  death,  and 
then  moved  to  the  home  of  a  son  by  a  for- 
mer marriage,  where  she  still  resides.  Wil- 
liam and  Fletcher  Shired,  sons  of  the  testa- 
tor by  a  former  marriage,  held  the  land  un- 
der the  will  until  December,  1908,  when  by 
separate  deeds  they  conveyed  It  to  the  de- 
fendant C  D.  Nesbit  Some  time  after  Nesbtt 
acquired  title,  the  widow,  Caroline  Shired, 
brought  this  action  against  William  and 
Fletcher  Shired  and  the  grantee,  Nesbit,  al- 
leging in  substance  that  by  accepting  the 
devise  under  the  will  William  and  Fletcher 
Shired  had  undertalcen  to  furnish  her  with 
a  reasonable  support,  and  that  the  land  was 
charged  therewitii,  and  that  the  defendants 
William  and  Fletcher  Shired  had  not  con- 
tributed anything  to  her  support,  and  had 
not  allowed  her  to  live  in  the  house.  The 
defense  consisted  of  a  general  denial,  and 
the  allegation  that  the  plaintiff,  by  volun- 
tarily abandoning  the  premises,  had  forfeit- 
ed whatever  claim  she  may  have  had. 

The  cause  was  referred  to  the  master, 
who,  after  taking  testimony,  reported  that 
the  land  was  charged  with  the  support  of 
the  widow,  and  that,  considering  the  hum- 
ble station  in  life  of  the  testator  and  his 
family,  he  did  not  intend  that  the  widow 
should  receive  for  her  support  from  the  sons 
more  than  the  rental  value  of  the  land, 
which  he  found  to  be  $36  per  annum.  The 
master  recommended  a  sale  of  the  land  for 
the  payment  of  the  accrued  diarge ;  the  pur- 
chaser to  take  the  land  subject  to  the  charge 
in  favor  of  the  widow  of  $36  per  annum  for 
her  future  support  The  circuit  Judge  on 
hearing  the  case  held  $150  per  annum  to  be 
a  reasonable  support  for  the  widow,  and  de- 
creed that  she  should  have  Judgment  against 
William  and  Fletcher  Shired  for  arrears  of 
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her  support  at  the  rate  of  |150  per  annum, 
'^mmenclng  six  months  after  the  date  of 
the  death  of  the  testator.  On  all  other 
points,  the  report  of  the  master  was  confirm- 
ed. The  appeal  hrlngs  up  for  review  all 
the  issues  passed  on  by  the  master  and  the 
circuit  court  * 

[1,2]  First  Did  the  will  of  the  testator 
charge  the  land  with  the  care  of  his  widow? 
It  will  be  observed  that  the  whole  estate 
was  devised  to  the  sons,  and,  unless  it  was 
charged  with  the  care  of  the  widow,  then 
she  was  left  without  any  means  of  support. 
Such  an  intention  should  be  attributed  to 
the  testator  only  when  clearly  expressed. 
The  context  read  in  the  light  of  the  cir- 
cumstances, must  be  construed  to  mean  that 
the  sons  held  the  estate  subject  to  the  charge 
for  the  care  of  the  widow.  Bank  of  Flor- 
ence T.  Gregg,  46  S.  0.  169,  24  S.  E.  64 ;  Dix- 
on V.  Roessler,  76  S.  C.  415,  57  S.  E.  203; 
Colton  V.  Colton,  127  U.  S.  300,  8  Sup.  Ct 
1164,  32  L.  Ed.  138. 

[3]  Second.  The  abandonment  by  the  wid- 
ow of  the  house  did  not  constitute  waiver  or 
abandonment  of  her  claim  to  be  taken  care 
of,  for  the  requirement  that  the  sons  should 
take  care  of  her  was  not  made  conditional 
on  her  living  at  the  home. 

[4,  S]  Third.  The  obligation  imposed  by  the 
will  on  the  sons  was  not  limited  to  the  rental 
value  of  the  land.  The  rule  is  that  one  who 
accepts  a  devise  coupled  with  an  obligation 
binds  himself  by  his  acceptance  of  the  devise 
to  discharge  the  obligation.  Porter  v.  Jack- 
son, 95  Ind.  210,  48  Am.  Rep.  704;  Dodge  v. 
Manning,  11  Paige  (N.  Y.)  834;  Steele  v. 
Kom,  137  Wis.  51.  118  N.  W.  207,  120  N.  W. 
261,  129  Am.  St  Rep.  1051;  Case  v.  Hall, 
52  Ohio  St  24,  38  N.  E.  618,  25  L.  R.  A. 
706;  Davidson  y.  Goon,  125  Ind.  497,  25  N. 
E.  601,  9  L.  R.  A.  584,  and  nojte ;  2  Jarman 
on  Wills,  584.  Hence,  when  the  sons  ac- 
cepted the  devise,  they  assumed  the  personal 
obligation  to  take  care  of  the  widow  during 
her  life,  and  the  plaintiff  is  entitled  to  a 
judgment  against  them  for  the  aggregate 
arising  from  an  allowance  of  a  reasonable 
sum  for  each  year's  support 

[I]  There  is  a  total  lack  of  evidence  as  to 
T^hat  is  necessary  to  '*take  care  of"  the  wid- 
ow In  the  sense  in  which  the  testator  used 
that  expression.  The  only  shred  of  evidence 
touching  the  subject  is  the  statement  by  the 
witness  Searight  "it  takes  about  |150  a  year 
to  support  her."  But  we  think  the  record 
clearly  shows  that  the  testator  had  no  inten- 
tion of  imposing  on  his  sons  the  entire  bur- 
den of  supporting  his  widow  without  respect 
to  her  own  exertions.  The  testator  and  his 
family  were  very  poor,  living  in  the  hum- 
blest drcumstances  by  their  labor,  and  the 
widow  stin  earns  wages  as  a  laborer.  The 
only  direct  evidence  of  the  value  of  the  lot 
disposed  of  in  the  devise  is  that  it  1b  worth 


about  $125  to  $150.  The  defendant  Nesbit 
testified  that  he  paid  $175  for  it  a  price  in 
excess  of  its  value,  becaute  It  adjoined  his 
land.  The  witness  Searight  gave  it  as  his 
opinion  that  the  house  and  lot  would  rent 
for  $75  per  annum,  but  he  gave  no  reason 
whatever  for  this  opinion.  Even  if  the  value 
of  the  property  be  placed  as  high  as  $175, 
the  charge  of  $150  per  annum  against  the 
'sons  to  "take  care  of"  the  widow  is  out  of 
proportion  when  set  against  such  valuation; 
for  the  property  would  be  entirely  consumed 
by  the  charge  for  support  in  less  than  two 
years.  It  is  clear,  in  view  of  the  small  val- 
ue of  the  property  and  the  station  and  hab- 
its of  life  of  the  parties  concerned,  that  in 
requiring  the  sons  to  "take  care  of  my  be- 
loved wife"  the  testator  contemplated  exer- 
tion on  her  part  and  contribution  to  her  sup- 
port by  her  own  labor.  But  there  is  no  evi- 
dence whatever  of  the  earning  capacity  of 
the  widow,  and  nothing  in  the  record  upon 
which  a  Just  conclusion  can  be  reached  as 
to  what  amount  the  sons  should  contribute 
to  her  support 

[7, 8]  Fourth.  Under  the  rule  laid  down  Ic 
Dixon  V.  Roessler,  76  S.  O.  415,  57  S.  E.  203, 
the  charge  for  the  care  of  the  widow  extends 
to  the  whole  estate — to  the  income  derived 
from  the  land,  as  well  as  to  the  land  itself — 
and  the  defendant  0.  D.  Nesbit  is  liable  to 
the  plaintifT  for  the  income  received  by  him 
since  his  purchase.  There  was  no  evidence 
of  the  income  actually  received  by  Nesbit 
from  the  property.  The  master  and  the  cir- 
cuit Judge  agreed  in  the  view  that  $3G  a  year 
was  a  fair  rental  value  of  the  land,  and 
there  is  nothing  in  the  evidence  warranting 
the  court  in  disturbing  this  conclusion.  In 
the  absence  of  evidence  of  the  actual  income, 
the  rental  value  will  be  taken  as  the  meas- 
ure of  the  Income  from  the  property.  Griffin 
V.  Griffin,  82  S.  G.  256,  64  S.  E.  160. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  set  aside, 
and  the  cause  remanded  for  the  purpose  of 
taking  evidence  and  ascertaining  what  sum 
should  be  allowed  to  take  care  of  the  widow, 

JONES,  O.  J.,  GARY,  A.  J.,  and  HY- 
DRIOK,  J.,  concur. 


(8»  8.  O.  (74) 

JONES  ▼.  WILLIAMS  et  al. 

{Supreme  Court  of  South   Carolina.     Nov.   7, 

1911.) 

1.  Specific  Performance  (§  131*)— Decree- 
Construction. 

In  a  suit  for  ^edfic  x)erformance  of  a  con- 
tract with  defendant  K.  to  exchange  lots,  in 
wiiich  plaintiff  claimed  that  defendant  W.  had 
purchased  K/s  lot  with  notice  of  the  cou  tract, 
the  decree  adjudged  that  the  contract  between 
plaintiff  and  defendant  K.  was  valid,  and  that 
defendant  W.  had  notice  of  plaintiff's  rights 
when  accepting  a  deed,  and  that  plaintiff  was 
entitled   to   specific   performance,   and   directed 
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K»  to  make  a. good  title  to  iilaintiff  on  plaintiff 
making  good  and  sufficient  title  to  him  (K.) 
to  her  lot.**  The  decree  further  provided  that 
the  court  would  not  then  "pass  upon  the  yalid- 
ity  of  plaintiff's  title,  because  it  has  not  been 
brought  into  court,  and  because  it  may  be  nec- 
essary that  testimony  be  taken  respecting  its 
Talidity/'  and  directed  that  plaintiff  file  her 
proposed  deed  in  court,  and  that  defendants 
within  a  certain  time  give  notice  of  their  accept- 
ance or  rejection  of  the  title  tendered,  accom- 
panied by  their  grounds  of  refusal,  if  they  re- 
fused the  deed.  The  decree  further  provided 
that  the  deed  from  K.  to  W.  *'be  and  is  hereby 
canceled  and  annulled,"  but  also  permitted  any 
party  to  apply  for  such  further  orders  as  might 
be  necessary  to  carry  out  the  provisions  of  the 
decree.  Held,  that  the  f-anrellarion  of  K.'s  deed 
to  W.  was  not  to  be  effective  until  it  was  a»- 
certained  that  plaintiff  could  give  good  title  to 
the  property  to  be  conveyed  by  her. 

[Ed.  Note.~For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  §  131.*] 

2.  Appkal  and  Erbob  (§  80*)— Decbees  Ap> 
PEA^LABLS— Final  Decbebs. 

Since  the  decree  did  not  adjudicate  that 
plaintiff  had  a  marketable  title  to  her  lot,  or 
the  ultimate  right  of  title  to  the  lot  conveyed 
by  defendant  K.  to  defendant  W.,  either  as  be- 
tween such  defendants  or  as  to  plaintiff's  rights, 
and  did  not  operate  to  cancel  the  deed  to  W. 
until  it  was  ascertained  that  plaintiff  could  give 
good  title,  the  decree  was  not  final  as  to  the 
ultimate  right  of  specific  performance,  so  as  to 
be  appealable. 

[EA,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4^1-^9;  Dec  Dig.  i 
80.*] 

3.  Pleadino  ({  236*)— DiSGBETiON  or  Tbial 
CouBT— Allowing  Amendments. 

The  requirement  of  the  decree,  in  a  suit  for 
specific  performance  of  an  agreement  to  ex- 
change lots,  that  defendant  serve  upon  plaintiff 
within  a  stated  time  any  objections  to  plain- 
tiff's title  to  her  lot,  required  such  objections 
to  be  set  up  by  a  pleading,  so  that  there  was 
no  abuse  of  discretion  in  permitting  grounds  of 
objection  served  upon  plaintiff  within  the  stat- 
ed time  to  be  amended  oy  adding  other  grounds, 
in  the  absence  of  a  showing  that  defendant 
knew  of  such  additional  grounds  when  the 
original  grounds  were  served,  especially  as 
plaintiff  had  better  sources  of  information  as 
to  any  defects  in  her  title  than  defendant,  and 
did  not  offer  to  show  her  chain  of  title. 

[Ed.  Note.— For  other  cases,  See  Pleading, 
Dec.  Dig.  I  236.*} 

4.  SPKCino  Pbbfobmanoe  (fi  96*)— Defenses 
^-Objections  to  Title— Laches. 

It  was  as  much  plaintiffs  duty  to  show  a 
good  title  to  her  lot,  in  a  suit  to  compel  spe- 
cific performance  of  an  agreement  to  exchange 
lots,  as  it  was  defendants  duty  to  point  out 
defects  in  plaintiff's  title;  and  plaintiff  cannot 
complain  that  defendant  was  negligent  in  point- 
ing out  defects  in  plaintiff's  title,  if  she  herself 
did  not  ascertain  such  defects  before  defendant 
discovered  them. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.  I  95.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County;  John  S.  Wilson, 
Judge. 

"To  be  ofaclally  reported." 

Action  for  specific  performance  by  Ella  F. 
Jones  against  A.  H.  Williams  and  another 
as  A.  H.  Williams  &  Co.  and  others.  From 
an  order  granting  a  temporary  injunction  to 
preserve  the  status  quo  pending  the  suit,  and 
an  order  allowing  amendment  of  defendants'  * 


grounds  of  refusal  to  the  acceptance  of  plain- 
tiff's deed,  plaintiff  appeals.  Orders  afiarm- 
ed,  and  appeals  dismissed. 

WlUeox  &  Willcox  and  Henry  E.  Davis, 
for  appellant  W.  L.  Bass  and  Walter  Haz- 
ard, for  respondents. 

JONES,  G.  J.  This  is  an  action  seeking 
the  specific  performance  of  a  contract  be- 
tween the  plaintiff,  Ella  F.  Jones,  and  the 
defendant  C.  M.  Kelly,  for  the  conveyance 
of  a  certain  lot  of  land  belonging  at  the  time 
of  the  contract  to  the  defendant  Kelly,  in  ex- 
change for  a  certain  other  lot  of  land  alleg- 
ed to  belong  to  the  plaintiff.  A.  H.  Williams 
&  Co.  were  made  parties  defendant  as  the 
grantees  of  the  same  lot  In  question;  the  al- 
legation being  that  the  said  A.  H.  Williams 
&  Co.  had  accepted  a  deed  for  the  said  prem- 
ises with  notice  and  knowledge  of  the  con- 
tract between  Kelly  and  the  plaintiff.  For 
what  purpose  or  with  what  object  the  de- 
fendant Hall  was  made  a  party  does  not  ap- 
pear from  the  record,  other  than  is  shown 
by  the  statement  that  be  acted  as  agent  for 
the  defendant  Kelly  in  making  the  sale  of 
the  said  lot  to  his  codefendants,  A.  H.  Wil- 
liams &  Co. 

The  cause  was  heard  by  Judge  D.  A.  Town- 
send,  who  made  a  decree,  January  22,  1903, 
adjudging  that  a  valid  contract  had  been 
made  between  the  plaintiff  and  the  defendant 
Kelly  for  the  exchange  and  conveyance  of  . 
the  said  lots,  respectively,  by  each  to  the 
other;  that  the  defendants  A.  H.  Williams 
&  Co.  had  accepted,  with  notice  of  the  rights 
of  the  plaintiff,  a  conveyance  from  the  de- 
fendant Kelly  of  the  lot  contracted  by  the 
latter  to  be  conveyed  to  the  plaintiff,  ad- 
judging that  plaintiff  la  entitled  to  specific 
performance  of  the  contract,  and  directing 
that  defendant  Kelly  make  good  and  suf- 
ficient title  to  plaintiff  for  said  lot  *'on  her 
making  good  and  sufficient  title  to  him  (G. 
M.  Kelly)  to  her  lot,  t^e  lot  last  described 
in  the  complaint"  But  by  the  terms  of  the 
said  decree  Judge  Townsend  expressly  de- 
clined to  pass  upon  the  question  as  to  wheth- 
er the  plaintiff  could  make  a  good  and  suf- 
ficient title  to  her  lot  declaring  that  he 
would  not  then  "pass  npon  the  validity  of 
plaintiff's  title,  because  it  has  not  been 
brought  into  court  and  because  if  may  be 
necessary  that  testimony  be  taken  respecting 
its  validity."  By  the  same  decree,  it  was 
further  directed  that  the  plaintiff  should  file 
her  proposed  deed  for  her  lot  with  the  clerk 
of  said  court  within  a  time  fixed,  "deed  to  re- 
main in  the  custody  of  clerk  until  the  fur- 
ther order  of  this  court,"  and  the  defendants 
were  required  within  a  period  named  to  noti- 
fy their  acceptance  or  rejection  of  such  ti- 
tle so  tendered,  "and  if  they  refuse  said  deed 
the  grounds  of  refusal  shall  be  served  along 
with  the  notice." 

Leave  was  also  therein  granted  to  any  par- 


*Fot  other  cases  see  same  topic  and  sectloii  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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ty  to  apply  to  the  court,  or  to  a  judge  at 
chambers,  **toT  such  further  orders  as  may 
be  necessary  to  carry  out  the  provisions  of 
this  decree."  The  decree  further  declared 
"that  the  deed  of  conveyance  of  the  lot  In 
question  from  C.  M.  Kelly  to  A.  H.  Williams 
&  Co.  be  and  is  hereby  canceled  and  annul- 
led," but  it  is  apparent  from  the  general 
tenor  and  terms  of  the  decree  as  a  whole 
that  this  pronouncement  of  the  decree  was 
predicated  entirely  upon  the  right  of  the 
plaintiff  to  a  specific  performance,  and  that 
this  latter  right  was  held  to  be  dependent 
upon  her  ultimate  ability  '*to  make  good  suf- 
ficient title  to  her  lot/*  which  she  had  con- 
tracted to  convey  in  exchange.  No  adjudica- 
tion appears  to  have  been  made  by  this  de- 
cree of  any  rights  or  equities  existing  be- 
tween the  defendant  C.  M.  Kelly  and  A.  H. 
Williams  &  Co.,  arising  out  of  the  sale  and 
conveyance  of  the  Kelly  lot  by  the  former 
to  the  latter. 

In  compliance  with  the  requirements  of 
that  decree,  the  plaintiff  filed  her  proposed 
deed,  and  the  defendants  in  due  time  served 
a  notice  of  refusal  to  accept  the  deed,  accom- 
panying the  same  with  a  statement  of  cer- 
tain grounds  for  such  refusal,  setting  up  al- 
leged defects  in  the  title  of  the  plaintiff  to 
the  lot,  objecting  that  the  deed  should  be 
made  to  defendants  A.  H. .Williams  &  Co., 
and  not  to  defendant  G.  M.  Kelly,  and  re- 
serving or  attempting  to  reserve  the  right 
"to  add  further  grounds  of  refusal,  if  any  be 
discovered."  A  notice  by  defendant  of  inten- 
tion to  appeal  from  the  decree  of  Judge 
Townsend  was  duly  served,  but  the  appeal 
was  afterwards  formally  abandoned. 

On  October  11,  1905,  by  consent  of  all  par- 
ties, an  order  of  reference  was  made  **to  take 
the  testimony  upon  the  objections  of  defend- 
ants to  accepting  plaintiff's  deed  of  convey- 
ance," but  no  further  proceedings  were  there- 
after had  in  the  cause  until  the  year  1910. 
It  appears,  however,  from  the  letters  and  af- 
fidavits in  the  record  that  during  this  in- 
terval some  efforts  looking  to  a  statement  of 
the  matter  in  controversy  out  of  court  were 
made  by  the  counsel  for  the  plaintiff,  upon 
the  one  hand,  and  the  defendants  Williams  & 
Co.,  upon  the  other. 

Some  attempt  having  been  made  or  negotia- 
tions begun  between  the  plaintiff  and  the  de- 
fendant C.  M.  Kelly  for  an  exchange  of  deeds 
for  the  lots  in  question  out  of  court  and  in 
disregard  of  any  rights  of  A.  H.  Williams  & 
Co.,  on  the  25th  of  April,  1910,  upon  the  mo- 
tion of  the  defendants  last  named,  a  tempo- 
rary restraining  order  to  preserve  the  status 
was  granted  by  Judge  Wilson,  and  a  rule 
issued,  requiring  the  plaintiff  and  the  de- 
fendant C.  M.  Kelly  to  show  cause  why  an 
injunction  against  the  execution  and  delivery 
by  the  one  to  the  other  of  them  of  any  deeds 
for  the  lots  in  question  should  not  be  con- 
tinued until  the  final  decree  in  this  suit  Up- 
on hearing  the  return  to  this  rule,  and  the 
afi^davits  in  support  of  and  against  the  grant- 
ing of  such  Injunction,  which  affidavits  set 


forth  substantially  the  facts  and  proceedings 
already  recited.  Judge  Wilson  granted  an  or- 
der, continuing  in  full  force  the  injunction 
against  the  exception  of  the  deeds  until  the 
further  order  of  the  court,  but  requiring  the 
execution  of  a  proper  injunction  bond  by  the 
defendants  A.  H.  Williams  &  Co.  Upon  the 
same  day  (May  11,  1910)  this  order  was 
granted,  an  order  was  made,  with  the  con- 
sent of  the  attorneys  for  all  parties,  substi- 
tuting a  new  referee,  instead  of  the  one  nam- 
ed in  the  order  of  October  11,  1905,  already 
mentioned. 

Thereafter,  on  August  4,  1910,  upon  due 
notice,  and  upon  affidavits  made  by  the  de- 
fendants, who  are  members  of  the  firm  of  A, 
H.  Williams  &  Co.,  and  by  the  attorneys  rep- 
resenting the  said  defendants,  an  order  was 
made  by  Judge  Wilson,  allowing  the  said  de- 
fendants to  amend  the  notice  and  grounds  of 
refusal  to  accept  the  deed  filed  by  plaintiff 
in  pursuance  of  the  decree  of  Judge  Town- 
send  already  mentioned;  the  amendment  so 
granted  being  the  addition  of  an  objection 
that  such  deed  could  not  operate  to  convey  a 
good  title,  for  the  reason  averred  that  said 
plaintiff  was  and  Is  seised  merely  of  an  es- 
tate for  the  life  of  another  in  the  said  prem- 
ises, and  was  and  is  not  seised  of  a  fee-simple 
title  therein.  In  support  of  the  motion  of 
such  leave  to  amend,  aflSdavlts,  as  stated, 
were  submitted  to  the  general  purport  that 
the  said  defendants  Williams  &  Co.  had  been 
misled  by  the  acts,  conduct,  and  assurances 
of  the  defendant  C.  M.  Kelly  into  the  belief 
that  he  was  defending  in  this  action  the  ti- 
tle which  he  had  executed  to  the  said  defend- 
ants Williams  &  Co.,  that  the  change  of  at- 
titude of  the  defendant  C.  M.  Kelly  in  the 
case  had  only  recently  been  apparent,  and 
that  the  defect  in  the  title  of  the  plaintiff  to 
the  lot  in  question,  now  sought  to  be  made 
an  objection  to  the  acceptance  of  the  deed  by 
the  plaintiff  therefor,  had  been  discovered 
for  the  first  time  on  the  day  before  such  af- 
fidavits were  made.  There  are  also  aver- 
ments of  facts  in  the  affidavits,  tending  to 
excuse  any  delay  on  the  part  of  the  defend- 
ants A.  H.  Williams  &  Co.  in  bringing  the 
cause  to  a  final  hearing. 

The  plaintiff  now  appeals,  both  from  the 
said  order  of  injunction  and  from  the  order 
allowing  the  amendment  to  the  grounds  of 
refusal  to  accept  the  plaintiff's  deed,  upon 
several  exceptions  to  each  order. 

Considering  first  the  grounds  of  appeal 
from  the  order  of  injunction,  the  question 
substantially  presented  by  these  exceptions  is 
as  to  how  far  Judge  Townsend's  decree  is 
to  be  regarded  as  a  final  adjudication  of  the 
rights  of  the  parties  to  this  action.  Without 
stating  in  detail  the  contentions  of  the  ap- 
pellant upon  this  point,  analysis  of  the  decree 
in  question  will  show  that  it  did  adjudge  that 
the  plaintiff  is  entitled  to  a  specific  perform- 
ance of  the  agreement  for  the  exchange  of 
the  lot  involved  in  this  controversy,  provided 
the  respective  titles  to  the  same  be  found  to 
be  marketable.    But  it  is  apparent  upon  a 
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consideration  of  the  entire  decree  that  It  was 
not  thereby  adjudicated  that  the  plaintiff 
then  had  a  marketable  title  to  the  lot  to  be 
conveyed  by  her,  since  the  question  as  to  the 
title  to  this  lot  was  thereby  expressly  re- 
served for  future  determination,  and  a  refer- 
ence was  therein  directed  for  the  ascertain- 
ment of  the  facts  In  this  particular.  It  can- 
not be  said  that  this  decree  finally  adjudi- 
cates the  matter  of  the  ultimate  right  of  title 
to  the  lot  which  had  been  conveyed  by  the 
defendant  Kelly  to  the  defendants  Williams 
&  Co.,  either  as  between  the  said  defendants 
themselves  or  as  regards  the  rights  of  the 
plaintiff. 

[1]  It  Is  further  apparent  from  the  gen- 
eral tenor  of  the  whole  decree  that  the 
phrases  used  therein  with  reference  to  the 
cancellation  of  the  deed  from  the  defendant 
Kelly  to  the  defendants  Williams  &  Co. 
were  Intended  merely  as  an  expression  of 
the  right  to  which  the  plaintiff  would  be  en- 
titled In  this  particular,  upon  Its  finally  be- 
ing made  to  appear  that  the  plaintiff  could 
convey  a  good  title  to  the  lot  contracted  to 
be  transferred  by  her  In  exchange.  It  Is 
manifest  that  the  language  referred  to  was 
not  Intended  as  a  determination  of  the  rights 
of  the  defendants  Kelly  and  Williams  &  Co. 
as  between  themselves;  and  that  the  can- 
cellation was  not  proposed  to  be  effective  un- 
til it  should  be  ascertained  that  the  plaintiff 
could  give  a  good  tlUe  to  the  property  to  be 
conveyed  by  her. 

[2]  It  is  clear  that  there  has  been  no  final 
determination  of  the  rights  of  the  parties,  In 
so  far  as  the  ultimate  right  to  specific  per- 
formance is  concerned,  and  the  decree  there- 
fore is  not  a  final  decree  in  this  particular. 
Where  a  decree,  even  though  it  does  adjudi- 
cate some  of  the  issues  in  a  cause,  leaves 
other  issues  open  for  future  determination, 
and  where  the  ultimate  rights  of  the  parties 
are  left  dependent  upon  the  conclusion  to 
be  reached  upon  such  unadjudicated  issues, 
It  cannot  be  said  that  such  decree  is  a  final 
determination  of  the  rights  of  the  parties. 
Gauthen  v.  Cauthen,  70  S.  C.  167,  49  S.  E. 
821;  Lowndes  v.  Miller,  25  S.  C.  119; 
Adlckes  v.  Allison,  21  S.  C.  259;  Donaldson 
V.  Banks,  4  S.  C.  106.  The  exceptions  to 
the  order  of  injunction  must  therefore  be 
overruled,  and  the  appeal  from  said  order 
Ifl  dismissed. 

As  to  the  appeal  from  the  order  allowing 
the  amendment  to  the  grounds  of  objection 
by  the  defendant  to  the  title  tendered  by  the 
plaintiff,  but  three  specifications  of  alleged 
error  appear  to  be  presented  for  considera- 
tion. 

The  first  contention  on  the  part  of  the  ap- 
pellants as  to  this  order  is  that  the  defend- 
ants A.  H.  Williams  4b  Co.  are  now  preclud- 
ed from  testing  the  validity  of  plaintiff's 
title  to  the  lot  to  be  conveyed  by  her,  by 
reason  of  the  alleged  adjudication  by  the 
decree  of  Judge  Townsend  with  regard  to 
the  right  to  the  cancellation  of  the  deeds  of 


G.  M.  Kelly  to  the  said  defendants,  in  conse- 
quence whereof  it  is  claimed  by  appellant 
that  A.  H.  Williams  &  Co.  have  no  interest 
in  the  premises  in  question,  and  therefore 
no  right  of  objection  to  the  title  to  be  ex- 
ecuted by  the  plaintiff  for  the  lot  to  be  con- 
veyed by  her.  The  conclusions  already  an- 
nounced, however,  as  to  the  true  purport 
of  the  decree  of  Judge  Townsend,  shows  that 
no  such  adjudication  of  the  rights  of  the 
said  defendants  has  been  made,  but  that  the 
right  to  cancellation  of  the  deed  to  said  Wil- 
liams &  Co.  was  to  be  dependent  upon  the 
question  reserved  for  future  determination 
as  to  whether  the  plaintiff  could  give  good 
title  to  the  lot  to  be  conveyed  by  her.  In- 
deed, the  contention  of  the  plaintiff  upon 
this  point  is  at  war  with  the  express  terms 
of  the  decree  of  Judge  Townsend,  which 
makes  use  of  the  plural  word  "defendants" 
in  describing  those  who  are  to  have  the  right 
to  serve  notice  of  objections  to  the  title  to 
be  tendered  by  plaintiff,  and  does  not  even 
by  implication  limit  the  right  to  make  such 
objections  to  the  defendant  C.  M.  Kelly. 

[3]  It  is  further  urged  by  the  appellant 
that  the  allowance  of  the  amendment  to 
the  grounds  of  objection  by  defendants  to 
the  plaintiff's  title  to  the  lot  in  question  is 
in  effect  a  modification  of  the  decree  of 
Judge  Townsend,  for  the  reason  that  by  the 
decree  defendants  were  required  to  seiTe 
upon  the  plaintiff  a  notice  of  such  grounds 
within  a  limited  time,  which  has  long  since 
expired.  As  to  this  proposition,  it  is  to  be 
noted  that  certain  "grounds"  were  served 
along  with  the  notice  of  objection  and  with- 
in the  time  limited  by  the  decree,  and  it  Is 
further  to  be  observed  that  there  Is  nothing 
in  the  terms  of  the  decree  which  can  be 
construed  as  declaring  that  defendants  should 
be  precluded  thereafter  from  interposing  ad- 
ditional grounds  which  might  subsequently 
be  discovered.  The  requirement  as  to  the 
service  of  the  grounds  of  objection  to  the 
plaintilTs  title  cannot  be  regarded  otherwise 
than  as  being  in  the  nature  of  a  direction 
that  the  defendant  should  set  up  sucb  objec^ 
tions  by  pleading  the  same;  and  -  ich  plead- 
ing, like  all  other  pleadings  in  the  cause, 
would  be  subject  to  amendment  at  the  dis- 
cretion of  the  court. 

It  is  true  that  it  was  held  in  Brown  v. 
Easterllng,  59  S.  C.  472,  38  S.  B.  118,  that, 
where  by  order  of  one  circuit  Judge  a  de- 
murrer to  a  complaint  is  sustained  and  leave 
granted  plaintiff  to  serve  an  amended  com- 
plaint within  a  limited  time,  a  succeeding 
circuit  Judge  had  no  power  to  extend  such 
time  and  permit  such  amended  complaint 
to  be  served  at  a  later  date,  where  the  ap- 
plication for  such  extension  is  made  after 
the  expiration  of  the  time  originally  fixed; 
but  the  question  here  presented  is  material- 
ly different,  as  here  the  defendants  did  serve 
the  notice  and  grounds  of  objection  within 
the  time  required,  and  merely  sought  leave 
thereafter  to  amend  the  same  by  setting  up 
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an  additional  ground  of  objection,  not  known 
to  defendants  or  their  counsel  at  the  time 
the  original  grounds  were  served.  Under 
these  circumstances,  In  the  absence  of  any 
showing  that  defendants  or  their  counsel 
bad  Ifnowledge  of  such  additional  ground 
at  the  time  of  such  original  service,  it  can- 
not be  said  that  any  lack  of  sound  discretion 
was  shown  In  permitting  such  amendment, 
especially  in  view  of  the  fact  that  plalntllf 
had  better  sources  of  information  than  the 
defendants  as  to  the  existence  of  any  defect 
in  her  own  title,  and  also  for  the  reason 
that,  using  the  phrase  of  Judge  Townsend's 
decree,  the  plaintiff  has  not  "brought  her 
title  into  court,**  which  is  to  say  that  no 
offer  to  show  a  chain  of  title  has  ever  been 
made  by  her.  The  case  Is  strictly  analogous 
to  that  of  an  amended  pleading  ordered  to 
be  served  by  a  certain  day  and  actually  so 
served,  as  to  which  it  cannot  with  any 
show  of  reason  be  contended  that  no  further 
amendment  thereof  could  ever  thereafter  be 
allowed,  even  to  set  up  facts  bearing  on  the 
issue  which  were  discovered  subsequent  to 
such  former  amendment 

There  is  no  showing  in  this  case  of  an 
abuse  of  discretion  in  granting  the  motion 
for  such  leave  to  amend,  but,  on  the  con- 
trary, the  amendment  allowed  appears  to  be 
in  furtherance  of  justice.  No  trial  of  the 
Issue  as  to  the  sufficiency  of  plaintiffs  title 
has  ever  been  had,  and,  so  far  as  appears, 
no  reference  has  ever  been  held  under  the 
order  requiring  the  taking  of  the  testimony 
upon  that  issue;  and  there  is  no  showing 
that  any  material  delay  or  other  Injustice 
will  result  from  the  granting  of  the  order 
allowing  such  amendment  No  reason  has 
been  shown,  therefore,  for  an  interference 
by  this  court  with  the  discretion  exercised 
by  the  circuit  judge  In  making  such  order. 
Hall  V.  Woodward,  30  S.  C.  564,  9  S.  E.  684 ; 
Stallings  v.  Barrett.  26  S.  C.  474,  2  S.  B. 
483;  Trumbo  v.  Finley,  18  S.  C.  305;  Chi- 
chester V.  Hastie,  9  S.  C.  330. 

[4]  As  to  the  matter  of  alleged  negligence 
and  laches,  and  as  to  the  alleged  lack  of 
good  faith  on  the  part  of  the  defendants  in 
applying  for  leave  to  make  such  amendment, 
there  is  no  showing  of  a  lack  of  good  faith 
in  the  particular  charged  and  no  proof  of 
such  negligence  or  laches  as  would  defeat 
the  right  to  set  up  the  matter  of  defense 
sought  to  be  Interposed.  Indeed,  in  so  far 
as  concerns  the  matter  of  the  delayv  in  bring- 
ing the  cause  to  a  final  determination  upon 
the  unadjudicated  issues,  the  record  does  not 
show  that  the  parties  defendant  are  in  any 
greater  fault  than  the  party  plaintiff;  and, 
as  to  any  alleged  negligence  or  laches  in  the 
matter  of  discovering  and  bringing  to  the 
attention  of  the  court  the  defect  now  alleg- 
ed to  exist  in  the  plaintiff's  title,  it  was  as 
much  the  duty  of  the  plaintiff  to  show  a 


to  point  out  any  defeds  therein,  and  the 
plaintiff  had'  at  least  an  equal  opportunity 
with  the  defendant  to  discover  such  defects. 
If  she  did  not  ascertain  the  defects  in  the 
title  now  alleged  by  the  defendants  at  any 
time  prior  to  the  pointing  out  thereof  by  the 
defendants,  she  cannot  complain  that  the 
defendants  were  any  more  negligent  than 
herself;  if  she  did  previously  know  that 
such  defect  existed,  she  failed  herself  to  do 
her  duty,  as  good  faith  required  her  to  bring 
it  promptly  to  the  attention  of  the  court  If 
no  such  defect,  however,  exists  in  the  title 
of  the  plaintiff  no  harm  can  result  from  the 
allowance  of  the  amendment,  since  the  issue 
as  to  the  sufficiency  of  the  title  made  by  the 
objections  originally  filed  has  never  yet  been 
tried. 

The  orders  of  the  circuit  court  are  affirm- 
ed, and  the  appeals  dismissed. 

GARY,  A.  J.,  and  WOODS  and  HTDRICK, 
JJ.,  concur. 

(90  8.  a  14) 

STEI/rS  ▼.  MARTIN  et  al. 

(Supreme  Court  of  South  Carolina.    Nov.  11, 

1911.) 

1.  MoBTOAOEs  (§  58*)— Requisites— Attesta- 
tion. 

A  mortgage  not  attested  by  two  witnesses 
is  invalid  as  a  legal  mortgage,  but  must  be  sua* 
tained  as  an  eauitable  mortgage,  if  actually 
signed  and  intenaed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  SS  153,  154 ;   Dec.  Dig.  |  fS8*f 

2.  Witnesses  (5  159*)— Competency— Trans- 
action WITH  Decedent. 

Under  Code  Civ.  Pioc.  1902,  fi  400,  prohib- 
iting a  party  to  testify  to  traDsactions  with  his 
adversary's  decedent,  etc.,  plaintiff  could  not 
testify  on  an  issue  of  execution  of  a  mortgage 
that  he  saw  the  deceased  mortgagor  ezecate  the 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Witnesaes, 
Cent.  Dig.  §§  664,  666-669,  6ri-682 ;  Dec  Dig. 
I  159.«] 

3.  Mortgages  (5  74*)— Execution— Evidencb 
— Sufficiency. 

Evidence  held  to  show  that  decedent  signed 
a  mortgage,  intending  it  as  such. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  172 ;   Dec.  Dig.  |  74.»] 

4.  Limitation  of  Actions  ({  22*)— Foreoi<o- 
suRE  OF  Mortgage. 

A  mortgage  invalid  as  a  legal  mortgage 
through  insufficient  attestation,  but  enforceable 
as  an  equitable  mortgage,  is  governed  by  Code 
Civ.  Proc.  1902,  §  111,  limiting  the  time  to 
suits  on  sealed  instruments,  other  than  notes 
or  bonds  to  pay  money  only,  to  20  years,  and 
not  by  the  6-year  statute.    . 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  8  22.*] 

5.  Husband  anp  Wife  (§  48*)— Mortoaoss— 
Payment— Presumptions. 

Payment  of  a  mortgage  from  wife  to  hus- 
band cannot  be  presumed  from  his  failure  to 
sue  to  foreclose  before  or  after  their  separatioii 
until  her  death. 

[Ed.  Note.— For  other  cases,  see  Husband  and 


good  title,  as  it  was  that  of  the  defendant  I  Wife,  Dec.  Dig.  S  48.*1 
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6.  Husband  and  Wme  ({  176*)— Mobtoagb 
BT  WiFB— Purpose. 

Evidence  held  to  show  that  a  wife's  mort- 
gage was  given  for  the  benefit  of  her  separate 
estate,  as  affecting  its  validity. 

W!Ed.  Note.^For  other  cases,  see  Husband  and 
ife,  Dec.  Dig.  S  176.*] 

7.  Bonds  («  136*)— Amount  of  Recovbbt. 

Generally  recovery  on  an  obligation  can- 
not exceed  the  penal  sum  stated  therein. 

r£d.  Note.— For  other  cases,  see  Bonds,  Gent 
Dig.  ft  241,  243.  259 ;    Dec.  Dig.  |  135.  ♦] 

8.   MOBTGAGES  ({  4B9*)~RieC0VE1ET— AMOUNT. 

A  mortgage  for  the  **penal  snm  of  eight 
hundred  dollars*'  for  payment  of  that  amount, 
^'with  interest"  at  a  specified  rate,  is  enforcea- 
ble for  the  full  principal  and  interest. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent..  Dig.  §§  1425-1430;  Dec.  Dig.  §  489.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;    R,   C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  W.  E.  Stelts  against  W.  B.  Mar- 
tin and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.     K6versed. 

W.  N.  Graydon,  for  appellant  W.  P. 
Greene,  for  respondents. 

WOODS,  J.  The  plaintiff,  W.  E.  Stelts, 
commenced  this  action  on  June  15,  1910, 
against  W.  B.  Martin  and  Pearl  M.  Beck- 
with,  devisees  under  the  will  of  Ina  H. 
Stelts,  and  W.  B.  Martin,  as  executor,  to 
foreclose  a  mortgage  alleged  to  have  been 
executed  by  Ina  H.  Stelts  on  September  1, 
1889.  On  hearing  the  pleadings  and  the  tes- 
timony tfUten  by  the  master  the  circuit  court 
held  tiiat,  as  the  mortgage  had  not  been  ex- 
ecuted as  required  by  law,  it  could  have 
force  only  as  an  equitable  mortgage,  and 
that  for  that  reason  it  became  barred  by  the 
statute  of  limitations  six  years  after  Its 
maturity.  As  this  conclusion,  if  correct,  was 
decisive,  the  circuit  Judge  did  not  consider 
the  other  questions  of  law  made  in  the  plead- 
ings and  argument  now  brought  to  this  court 
in  the  exceptions  of  the  plaintiff  and  the  ad- 
ditional grounds  for  sustaining  the  Judgment 
submitted  by  counsel  for  the  defendant  W. 
B.  Martin.  The  defendant  Pearl  M.  Beck- 
with  not  only  filed  no  answer  to  the  com- 
plaint, but  in  her  testimony  admitted  that 
the  claim  of  the  plaintiff  was  Just,  and  ex- 
pressed her  intention  to  pay  her  share  of 
It  without  respect  to  the  result  of  the  litiga- 
tion. The  defendani;  appeared  at  the  ref- 
erences and  in  court  by  counsel,  but  was 
not  present  and  offered  no  evidence.  The 
plaintiff  and  Mrs.  Ina  H.  Stelts  were  hus- 
band and  wife.  W.  B.  Martin  and  Mrs. 
Beckwith  are  children  of  Mrs.  Stelts  by  a 
former  marriage. 

Taking  up  the  po^ts  in  logical  order, 
without  respect  to  whether  they  are  made 
in  the  exceptions  or  the  additional  grounds 
for  sustaining  the  Judgment,  we  consider, 
first,  whether  there  was  evidence  that  Mrs. 
Stelts  executed  a   paper  having  the  effect 


of  either  a  legal  cr  an  equitable  mortgage. 
The  plaintiff  failed  to  produce  the  paper  or 
the  persons  whose  names  are  written  as  wit- 
nesses on  the  copy  in  the  clerk's  ofiSce,  or 
to  account  for  the  abseoice  of  the  witnesses, 
and,  when  sworn  as  a  witness,  the  plain- 
tiff admitted  that  Mrs.  Julia  Williams, 
whose  name  appears  on  the  record  along 
with  that  of  Mrs.  Sassard  who  did  sign  as 
a  witness,  was  not  present  when  tl\e  paper 
was  executed.  Whatever  presumption  there 
may  have  been  of  the  due  execution  of  th^ 
paper  from  its  record  was  thus  destroyed 
by  the  direct  admission  of  the  plaintiff. 

[U  The  execution  not  having  taken  place 
in  the  presence  of  two  witnesses,  and  not 
being  attested  by  the  signatures  oi  two  wit- 
nesses, the  paper  cannot  be  heM  to  be  a 
valid  legal  mortgage.  But  If  it  was  actual-' 
ly  signed  by  Mrs.  Stelts  as  a  mortgage,  an4 
intended  to  secure  a  debt  of  $800,  it  must 
be  treated  as  an  equitable  mortgage  binding 
on  the  parties.  Bryoe  v.  Massey,  85  S.  C. 
127, 14  S.  E.  768;  Creech  ▼.  Long,  72  S.  C.  25, 
61  S.  B.  614. 

[2]  On  this  question  of  fact,  the  testimony 
of  the  plaintiff  that  he  was  present  and  saw 
the  paper  executed  was  clearly  Incompe- 
tent under  section  400  of  the  Code  of  Pro- 
cedure of  1902.  All  that  the  plaintiff  says 
with  respect  to  the  execution  of  the  paper 
must  therefore  be  excluded  from  considet- 
atlon,  as  relating  to  a  transaction  between 
himself  and  his  deceased  wife.  The  subject 
has  been  considered  and  the  rule  of  exdn* 
sion  stated  in  Merck  ▼.  Merck,  89  S.  C.  847, 
71  S.  E.  969. 

[3]  But  In  letterti  to  Mrs.  Beckwith,  In- 
troduced by  the  plaintiff,  the  defendant  Mar. 
tin  admitted  that  his  mother  signed  the  pa- 
per, received  the  consideration,  and  intend- 
ed to  execute  a  valid  mortgage;  and  Mrs. 
Beckwith  admitted  on  the  wltne^  stand  the 
validity  of  the  plaintiff's  claim.  From  this 
evidence  no  other  fair  inference  can  be 
drawn  than  that  Mrs.  Stelts  signed  the  pa- 
per, and  that  she  intended  It  to  be,  accord- 
ing to  its  purport,  a  valid  mortgage  on  the 
property  described  in  favor  of  the  plaintiff 
for  ?800. 

[4]  We  are  unable  to  agree  with  the  cir- 
cuit Judge  that  a  paper,  in  form  a  mortgage 
and  lacking  a  witness  or  a  seal  or  other  for- 
mal requisite  of  a  legal  mortgage,  but  valid 
between  the  parties  as  an  equitable  mort- 
gage, Is  barred  by  the  statute  of  limitations 
six  years  after  Its  maturity.  The  paper  is 
more  than  "a  sealed  note  or  personal  bond 
for  the  payment  of  money  only."  It  is  a 
sealed  Instrument  importing  an  obligation  to 
pay  money  and  a  lien  as  between  the'  ob- 
ligor and  obligee  upon  the  land  to  Secure 
payment  This  being  so,  in  a  controversy 
between  the  obligor  and  obligee,  the  action 
does  not  fall  under  the  six  year  statutory 
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ilmitation,  but  tinder  eectlon  111  of  the  Code 
of  Civil  Procedure,  providing  a  limitation 
of  20  years  in  "an  action  upon  a  sealed  In- 
strument other  than  a  sealed  note  or  per- 
sonal bond  for  the  payment  of  money  only." 
The  instrument  was  dated  September  1, 1889, 
and  fell  due  according  to  Its  terms  on  the 
1st  day  of  December,  1890.  The  action,  hav- 
ing been  commenced  on  June  15,  1910,  was 
not  barred  by  the  statute  above  cited. 

Nor  Is  the  defendant  aided  by  section  2449 
of  the  Civil  Code  of  1902,  providing  that  "no 
mortgage,  or  deed  having  the  effect  of  a 
mortgage,  no  Judgment,  decree  or  other  lien 
on  real  estate  shall  constitute  a  lien  upon 
any  real  estate  after  the  lapse  of  twenty 
years  from  the  date  of  the  creation  of  the 
same.  •  •  • "  It  was  decided  by  a  di- 
vided court  in  Lyles  v.  Lyles,  71  S.  C.  391, 
51  S.  El  113,  that  the  period  of  20  years 
commences  to  run,  not  from  the  date  of  the 
mortgage,  but  from  its  maturity. 

[8]  Defendant's  counsel  further  contends 
that  the  case  is  one  where  the  court  should 
infer  payment  from  lapse  of  time,  coupled 
with  other  circumstances  leading  to  that  in- 
ference. PlaintifiC,  the  mortgagee,  and  his 
wife,  the  mortgagor,  lived  together  many 
years  after  the  paper  was  executed.  Cer- 
tainly payment  could  not  be  presumed  from 
plaintiff's  failure  to  bring  an  action  of  fore- 
closure against  his  wife  while  he  was  living 
with  her.  Nor  is  it  to  be  presumed  from 
his  failure  to  sue  his  wife  after  their  sepa- 
ration, which  occurred  six  or  seven  years  be- 
fore the  action  was  brought,  for  nonaction 
mi^ht  well  be  attributed  to  delicacy  of  feel- 
ing. So,  also,  the  failure  to  produce  the  pa- 
per is  entitled  to  little  weight  as  evidence 
of  payment  in  view  of  plaintiff's  testimony 
that  it  bad  not  been  paid,  and  that,  after 
having  it  recorded,  he  had  put  It  in  his 
trunk,  and  had  last  seen  it  among  Mrs. 
Stelts'  land  papers.  Besides,  the  testimony 
of  Mrs.  Beckwith  and  the  letters  of  Martin 
show  an  admission  of  the  debt  rather  than 
a  claim  of  payment  on  the  part  of  Mrs. 
Stelts  and  the  defendants.  The  letters  of 
Martin  show  further  that  the  mortgage  was 
burned  by  Mrs.  Stelts. 

[6]  The  facts  fail  to  support  the  defense 
that  the  mortgage  was  not  given  for  the 
benefit  of  the  separate  estate  of  Mrs.  Stelts, 
a  married  woman,  and  that  it  was  there- 
fore invalid  under  the  statute  of  1887  (19 
Stat  819),  governing  the  validity  of  papers 
executed  by  married  women  at  the  time 
this  mortgage  was  given.  Mrs.  Sassard  tes- 
tified: ••!  have  heard  Mrs.  Stelts  often  talk 
about  her  affairs,  and  heard  her  say  that, 
if  it  had  not  been  for  the  money  Mrs.  Stelts 
left  her,  she  would  have  lost  her  property." 


And  in  one  of  his  letters  to  Mrs.  Beckwith 
the  defendant  Martin  wrote :  "About  papa's 
mortgage,  when  Uncle  John  Holcombe  was 
about  to  break  mama  up  and  all  looked  so 
dark  for  her,  she  was  living  where  Aunt 
Janle  is  now.  She  gave  papa  a  mortgage 
for  $800.  The  man  at  that  time  wanted 
$500  for  that  place  and  the  house  needed 
repairs,  and  they  thought  $300  would  do  it, 
and  they  wanted  to  save  a  home  out  of  the 
ruins.  So  Mrs.  Sassard  was  about  to  move 
to  Charleston,  and  they  got  her  to  witness 
it,  and  then  papa  sent  It  to  Aunt  Julia,  and 
got  her  to  sign  it  Then  they  recorded  it" 
This  Is  the  only  evidence  on  the  subject,  and 
It  Is  affirmative  proof  that  the  mortgage  was 
executed  and  the  money  actually  paid  for 
the  benefit  of  the  separate  estate  of  Mrs. 
Stelts.  It  also  leads  to  the  Inference  that 
the  money  was  borrowed  and  the  mortgage 
executed  to  enable  Mrs.  Stelts  to  pay  her 
creditors,  rather  than  to  an  Inference  that 
the  mortgage  was  executed  to  defeat  credi- 
tors. 

[7]  The  general  rule  is,  as  respondent  con- 
tends, that  in  a  suit  on  an  obligation  con- 
taining the  statement  of  a  penal  sum  the  re- 
covery cannot  exceed  that  sum.  Ellis  v. 
Sanders,  34  S.  C.  236,  13  S.  E.  417.  But 
when  the  terms  of  the  paper  distinctly  pro- 
vide otherwise,  the  general  rule  must  yield 
to  the  contract  of  the  parties. 

[8]  The  recital  of  the  mortgage  is: 
"Whereas,  I  the  said  Ina  H.  Stelts,  in  and 
by  my  certain  note  and  obligation  bearing 
date  the  first  day  of  September  eighteen  hun^ 
dred  and  eighty  nine,  stand  firmly  held 
bound  unto  William  E.  Stelts  In  the  penal 
sum  of  eight  hundred  dollars,  conditioned 
for  the  payment  of  the  full  and  Just  sum  of 
eight  hundred  dollars  to  be  paid  on  or  by 
the  first  day  of  December,  1890,  with  Inter- 
est at  ten  per  cent  per  annum  after  matur- 
ity until  the  said  eight  hundred  dollars  is 
paid,  as  In  and  by  the  said  note  and  condi- 
tions thereof,  reference  being  made  thereto 
had,  will  more  fully  appear."  The  penal 
sum  and  the  principal  sum  to  be  paid  are 
the  same,  but  the  mortgage  expressly  pro- 
vides for  the  payment  of  more  than  the  pe- 
nal sum,  namely,  the  penal  sum  $800,  and 
Interest  thereon.  This  being  the  contract, 
the  parties  must  stand  by  It.  The  plaintiff 
is  therefore  entitled  to  a  Judgment  of  fore- 
closure for  the  sum  of  $800  and  interest  at 
the  rate  of  10  per  cent  per  annum  from 
December  1,  1890. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 

JONES,  C.  J..  GARY,  A.  J.,  and  HYDRICK, 
J.,  concur. 
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WALLACE  T.  WALLACE  et  aL 

^Supreme  Court  of  South  Carolina.     Not.  16» 

1911.) 

X.  Wills  (I  684*)— Disposal  of  Trust  Pbop- 
KBTT— Accrued  Dividends. 

Where  a  testator  devised  property  in  trust 
to  pay  to  his  daughter  the  annual  interest,  in- 
come, or  profits,  undivided  dividends  and  profits 
upon  corporate  stock  held  under  the  trust, 
which  accrued  during  the  life  of  the  daughter, 
and  were  represented  in  part  by  stock  divi- 
dends, and  in  part  by  the  increase  in  book  val- 
ue of  the  shares,  belonged  to  the  life  tenant, 
and  not  to  the  remainderman. 

[Ed.  Note.->For  other  cases,  see  Wills.  Cent 
Dig.  §§  1616-1618;   Dec.  Dig.  i  684.*] 

2.  Lite  Estates  (§  15*)— Equitabf^e  Estoppel. 
Where  a  trust  fund  beiougiag  to  one  for 
life,  remainder  over,  was  invested  in  corporate 
stock,  which  stock  accumulated  a  lar^e  surplus, 
the  failure  of  the  life  tenant  to  claim  the  ac- 
crued profits,  though  she  knew  of  their  exist- 
ence. Old  not  estop  her  from  disposing  of  such 
profit  by  her  will,  for  an  estoppel  is  based  up- 
on some  prejudice  to  the  opposite  party  from 
the  action  or  nonaction  of  the  one  sought  to 
be  estopped. 

[E)d.  Note.— For  other  cases,  see  Life  Estates, 
Dec.  Dig.  §  15.*] 

8.  Life  Estates   (I  20*)— Loss^-Apportion- 

MENT. 

Where  property  was  bequeathed  in  trust, 
the  income  and  interest  to  one  for  life,  with 
remainder  over,  and  a  substituted  trustee,  who 
became  such  long  after  the  creation  of  the 
trust,  renewed  a  mortgage,  adding  as  principal 
a  large  amount  of  unpaid  interest,  due  to  the 
life  tenant,  and  the  mortgage  security  failed, 
the  loss  must  be  apportioned  between  the  re- 
mainderman and  the  life  tenant,  for  neither 
should  have  an  advantage  over  the  other,  and 
each  must  share  the  loss  as  they  would  have 
shared  it,  had  it  occurred  when  they  first  be- 
came entitled  to  the  fund,  and,  furthermore, 
the  will  having  specifically  bequeathed  the  in- 
terest from  the  fund  to  the  life  tenant,  the  re- 
mainderman was  not  entitled  to  the  entire  pro- 
ceeds of  the  mortgage  security,  to  the  exclusion 
of  the  life  tenant. 

[EM.  Note.— For  other  cases,  see  Life  Elstatea, 
Cent.  Dig.  S  41;   Dec.  Dig.  §  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  George  E.  Prince,  Judge. 

••To  be  officially  reported." 

Action  by  H.  B.  Wallace,  as  trustee  of 
Eliza  Wallace  and  in  his  own  right,  against 
Andrew  Wallace  and  others.  There  was  a 
decree  for  defendants  Murdoch,  and  plaintiff 
excepted  and  appealed,  while  defendants  Mur- 
doch excepted  and  prosecuted  a  cross-appeal. 
Afllrmed,  with  modifications. 

The  opinion  of  the  circuit  judge  was  as 
follows: 

"This  action  is  brought  by  the  plaintiff 
as  trustee  of  the  estate  of  the  late  Miss 
Eliza  Wallace  to  obtain  the  construction  of 
the  will  of  the  late  Col.  Andrew  Wallace, 
and  to  determine  the  parties  between  whom 
the  estate  is  now  divisible,  and  for  settle- 
ment of  said  estate  and  discharge  of  the 
trustee,  to  which  action  all  parties  who  un- 
der any  construction  of  the  will  might  have 
an  interest  are  made  parties. 

*'The   cause  was   referred  to  the  master 


to  ascertain  and  rei)ort  his  condosions  of 
law  and  fact,  but  upon  the  reference  It  was 
agreed  by  counsel  that  the  master  do  not 
report  his  conclusions  of  law  or  his  conclu- 
sions of  fact  relative  tq  the  ownership  of 
the  funds  derived  from  the  sale  of  banic 
stock ;  it  being  agreed  that  the  questions  of 
law  and  the  facts  relative  to  the  bank  stock 
be  left  for  the  determination  of  the  court 
Under  this  agreement  the  master  has  filed 
his  report,  to  which  there  Is  no  exception, 
finding  that  all  parties  are  properly  before 
the  court  and  the  minors  represented  by 
their  guardians,  and  that  the  facta  stated 
in  the  complaint  are  true.  And  the  cause 
came  on  to  be  heard  before  me  at  the  first 
session  of  the  spring  term  of  the  court  of 
common  pleas  for  Richland  county. 

"There  is  no  dispute  as  to  the  facts  neces- 
sary for  the  determination  of  the  questions 
raised,  and  I  shall  content  myself  with 
briefly  stating  the  substance  of  the  facts 
necessary  for  an  understanding  of  the  con- 
clusions of  law  reached  upon  the  questions 
raised. 

•*In  1862  Mr.  Andrew  Wallace  died,  leav- 
ing his  will,  by  which  his  estate  was  dis- 
tributed among  his  10  children.  By  the 
twenty-first  clause  of  his  will  he  directed 
that  the  shares  devised  and  bequeathed  to 
his  children,  whether  delivered  or  advanced 
before  his  death,  or  whether  the  same  be 
given  specifically  or  generally  in  the  dis- 
tribution of  the  rest  and  residue,  as  w^l 
that  they  are  to  receive  upon  his  death  as 
that'  which  they  get  after  the  death  of  their 
mother,  also  any  share  or  shares  which  may 
return  to  them  upon  the  death  of  any  one 
or  more  of  his  children  without  leaving  de- 
scendants living  at  the  time  of  such  child's 
death,  as  is  hereinafter  more  particularly 
provided;  and  all  and  every  estate  or  in- 
terest which  his  children  shall  take  under 
his  will  is  'given  to  my  said  children  for 
their  respective  lives  only,  and  no  longer, 
and  such  share  or  interest  shall  be  held 
for  my  said  children  by  the  following  trus- 
tees and  upon  the  following  trusts  and  limi- 
tations and  conditions,  and  no  others;  that 
is  to  say:  I  give,  devise  and  bequeath  the 
respective  shares  of  my  children  ♦  •  ♦ 
and  Eliza  Wallace  to  my  wife,  Mrs.  Sarah 
Wallace,  and  to  my  two  sons,  Edward  Wal- 
lace and  William  Wallace  •  •  ♦  the  said 
shares  to  be  held  by  the  said  trustees,  re- 
spectively, to  and  for  the  following  uses  and 
purposes;  that  is  to  say:  The  shares  of  my 
said  daughters  are  to  be  held  by  my  said 
trustees  in  trust  for  the  sole  and  separate 
use,  benefit  and  behoof  of  my  said  daughters, 
respectively,  for  and  during  the  term  of  their 
respective  lives,  and  no  longer,  and  neither 
the  corpus  nor  the  income  or  profits  of  such 
shares  is  to  be  in  any  manner  liable  for 
the  debts,  contracts  or  liabilities,  nor  to  be 
in  any  manner  under  the  control  6t  any  of 
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the  husbands  of  my  said  daughters,  respec- 
tively, or  of  any  husband  either  of  them  may 
hereafter  marry;  and  I  hereby  authorize, 
direct  and  empower  the  said  trustees  to  pay 
over  to  my  said  dayghters,  respectively,  dur- 
ing their  respective  lives,  the  annual  Income, 
Interest  or  profits  of  thedr  respective  shares, 
taking  the  receipt  of  such  daughter,  respec- 
tively, for  the  same,  which  receipt  alone 
shall  constitute  proper  acquittance  and  dis- 
charge for  such  Income  or  profits;  and  I 
expressly  stipulate  and  provide  that  the  re- 
ceipt or  discharge  of  the  husbands  of  my 
said  daughters  shall  not  have  the  effect  of 
discharging  or-  releasing  the  trustees  from 
their  llabfilty  for  such. Income  or  profits/ 
By  the  twenty-second  clause  of  his  will  he 
provides:  'Upon  the  death  of  any  one  of  my 
said  children,  the  share  or  portion  hereinbe- 
fore given  to  him  or  her  for  life  shall  be 
held  by  such  trustees,  respectively.  In  trust 
for  such. child  or  children  as  my  said  son  or 
daughter  may  leave  living,  at  the  time  of 
his  or  her  death,  share  and  share  alike,  the 
child  or  children  of  any  deceased  child  of 
my  said  son  or  daughter  to  take  among 
them  the  share  which  their  parent  would 
have  taken  if  living.  But  in  the  event  any 
of  my  said  sons  or  daughters  shall  die 
without  leaving  a  child  or  children,  or  the 
child  or  children  of  any  deceased  child  liv- 
ing at  the  time  of  the  death  of  such  son  or 
daughter,  then  the  share  of  such  son  or 
daughter  shall  be  equally  divided  amongst 
my  surviving  children  and  the  child  or 
tdiildren  of  a  deceased  child,  these  latter 
taking  among  them  the  share  which  their 
parent  would  have  taken  if  living;  and  the 
same  shall  be  held  subject  to  all  the  trusts, 
limitations  and  conditions  of  this  will  in 
regard  to  the  shares  of  my  children  herein- 
before expressed.' 

**£dward  Wallace,  one  of  the  life  tenants 
and  trustees  of  Miss  Eliza  Wallace,  died 
during  the  War,  Just'  after  his  father,  un- 
married and  without  issue,  Mrs.  Agnes  Tay- 
lor, another  life  tenant,  died  without  issue 
on  22d  November,  1884,  and  Mrs.  Sarah  Wal- 
lace, the  mother,  died  in  1880 ;  and  the  poi> 
tions  of  the  estate  devised  them  were,  under 
the  terms  of  the  will,  distributed  amongst 
the  surviving  children  of  testator.  William 
Wallace,  the  last  surviving  trustee  of  Miss 
Eliza  Wallace,  died  on  13th  November,  1902, 
and  plaintiff,  upon  the  application  of  Miss 
Sillza  Wallace,  was  duly  substituted  as  trus- 
tee by  this  court  on  the  18th  of  December, 
1902,  and  as  such  came  into  the  possession 
of  the  estate,  a  schedule  of  which  Is  annexed 
to  the  master's  report 

**A11  of  testator's  children  are  now  dead, 
Miss  EUza  having  last  died  unmarried  and 
without  Issue  on  12th  December,  1907,  leav- 
ing a  will  by  which  she  devised  and  be- 
queathed to  her  grandnephew,  A.  W.  Mur- 
docii»  whatever  portion  of  her  trust  estate 
she  had  a  right  to  dispose  of.  Upon  the 
death  of  the  life  tenant,  the  trustee  proceed- 


ed to  liquidate  the  estate  for  the  purposes 
of  division,  when  he  was  confronted  with 
the  dlfilculty  which  culminates  in  this  ac- 
tion. 

**The  master  reports  the  sales  and  con- 
tracts of  sale  made  by  the  trustee  full  and 
fair,  and  recommends  that  they  be  confirm- 
ed, and  in  this  I  concur,  and  it  is  so  or- 
dered. 

"Three  questions  are  raised,  which  I  pro- 
ceed to  dispose  of: 

"(1)  Whether  the  limitation  over  to  the 
trustee  of  the  estate  after  the  death  of  the 
life  tenant  without  Issue  living  at  the  time 
of  her  death  is  too  remote? 

"(2)  If  not  too  remote  who  are  entitied  to 
take  thereunder? 

**The  limitation  is  to  *my  surviving  chil- 
dren and  the  child  or  children  of  a  deceased 
child,  these  latter  taking  amongst  them  the 
share  which  the  parent  would  have  taken  if 
living.'  The  limitation  to  surviving  children 
prevents  the  interposition  of  the  rule  as  to 
remoteness.  Selman  v.  Robertson,  46  S.  G. 
263,  24  S.  E.  187.  And  the  rule  that,  where 
the  limitation  over  is  to  a  class  after  the  hap- 
pening of  an  event  certain,  only  those  who  can 
bring  themselves  Into  the  class  at  the  happen- 
ing of  the  event  wUl  take,  excludes  the  great- 
grandchildren of  the  testator.  Clark  v.  Clark, 
19  S.  C.  350:  Hayn'e  v.  Irvine,  25. S.  C.  289; 
Shanks  v.  Mills,  25  S.  C.  358;  Brown  v. 
McCaU,  44  S.  C.  503,  22  S.  E.  823.  There- 
fore the  limitation  over  Is  good,  only  the  per- 
sons answering  the  description  of  children 
of  testator's  deceased  child  take  to  the  ex- 
clusion of  his  great-grandchildren,  the  chil- 
dren of  grandchildren  who  predeceased  the 
life  tenant. 

"The  third  question  is  more  difficult,  and 
it  is: 

"(3)  Whether  the  accretions  of  the  bank 
stock,  as  shown  by  the  difference  in  value 
of  the  stock  at  the  time  of  its  acquisition 
by  the  trust  estate,  and  the  value  at  the 
time  of  the  death  of  the  life  tenant,  due  to 
accumulations  in  the  Interval  of  earnings 
represented  In  part  by  extra  shares  declared 
as  stock  dividends  and  in  part  by  increase 
in  book  value  of  the  shares  from  the  reten- 
tion of  earnings  undistributed,  should  pass 
to  the  devisee  of  the  life  tenant  or  to  the 
remaindermen? 

**The  stock  in  question  does  not  appear  to 
have  been  a  part  of  the  original  trust  es- 
tate, but  is  presumably  investments  made 
by  the  trustee  for  the  estate,  and  is  stock  in 
live,  going  banks  now  engaged  in  business 
in  the  cities  of  Columbia  and  Charleston, 
and  the  book  value  Is  obtained  by  adding  the 
undistributed  surplus  and  undivided  profits 
of  the  respective  banks  to  the  par  value  of 
the  shares.  On  behalf  of  the  remaindermen, 
it  is  contended  that  the  Intention  of  the  tes- 
tator disclosed  by  his  will  above  quoted  is 
to  give  the  life  tenant  only  such  'annual  In- 
terest, income  or  profits'  as  could  be  itaid 
over  ahnually  to  and  receipted  tot  by  the 
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life  tenant  during  her  life,  and  all  undivided 
and  undistributed  accretions  or  profits  be- 
yond these  to  the  remaindermen;  andi  fur- 
ther, the  life  tenant  is  now  estopped  from 
claiming  and  has  waived  any  right  she  may 
have  had  by  conduct  and  acquiescence. 

"I  do  not  think  that  either  of  these  con- 
tentions should  preTail,  and  will  proceed  to 
state  my  conclusions  as  to  same:  To  sup- 
port the  claim  of  estoppel  and  waiver,  the 
plaintiff  relies  upon  the  positions  that  the 
stock  dividend  of  the  Bank  of  Charleston, 
N.  B.  A.,  was  distributed  In  1893;  that  the 
plaintiff  was  appointed  trustee  upon  the  ap- 
plication of  the  life  tenant,  and  after  his 
appointment  furnished  the  life  tenant  state- 
ments (Exhibits  C  and  D)  In  January,  1903, 
and  in  February,  1907,  in  which  the  stock  is 
listed  and  its  par,  and  In  the  latter  state- 
ment the  supposed  value  given;  and  that 
the  evidence  does  not  show  that  the  life 
tenant  made  any  claim  for  these  accretions. 
I  do  not  think,  however,  that  these  posi- 
tions are  suflOiclent  to  warrant  the  applica- 
tion of  the  doctrine  of  estoppel  and  waiver 
against  the  life  tenant.  Estoppel  and  waiver 
should  ordinarily  be  based  upon  knowledge 
on  the  part  of  tiie  party  to  be  estopped  and 
some  injury  or  prejudice  resulting  to  the 
other  party  from  nonaction  after  such  knowl- 
edge. The  evidence  fails  to  show  these  nec- 
essary elements  of  estoppel.  On  the  con- 
trary, it  may  be  reasonably  Inferred  from 
the  testimony  of  the  plaintiff  and  E.  B.  Wal- 
lace, son  and  administrator  of  the  former 
trustee,  that  the  life  tenant  did  not  have 
such  knowledge;  and  certainly  it  cannot  be 
contended  that  the  rights  of  the  remainder- 
men have  been  prejudiced  by  the  life  ten- 
ant's nonaction.  Moreover,  tbe  will  of  the 
Ufe  tenant  shows  that  she  Intended  to  claim 
for  herself  and  her  devisee  everything  to 
which  she  might  be  legally  entitled.  I  there- 
fore find  and  hold  that  the  life  tenant  and 
her  devisee  are  not  estopped  to  assert  their 
rights  as  to  this  stock. 

"With  regard  to  the  hirther  question  as 
to  whether  the  increment  to  the  bank  stock 
belonged  to  the  life  teniint  or  to  the  remain- 
dermen, my  conclusions  are  as  follows: 

"Miss  Eliza  Wallace  died  on  12th  Decem- 
ber, 1907,  leaving  of  force  her  will,  of  whlcH 
the  defendant  J.  W.  Murdoch  is  the  executor, 
and  by  which  she  gave  all  the  property 
which  she  had  the  right  to  dispose  of  by 
will  to  the  defendant  A.  W.  Murdoch.  The 
estate  in  possession  of  the  trustee  for  Miss 
Eliza  Wallace  consisted  at  the  time  of  her 
death,  among  other  property,  of  the  follow- 
ing shares  of  bank  stock:  13  shares  of  the 
stock  of  the  National  Loan  &  Exchange  Bank 
of  Columbia,  of  the  par  value  of  $100  each; 
9  shares  of  the  State  Bank,  of  the  par  val- 
ue of  $100  each;  and  19^  shares  of  the 
Bank  of  Charleston,  N.  B.  A.,  of  the  par  val- 
ue of  $100  each.  This  stock  was  all  sold  by 
the  trustee  after  the  death  of  Miss  Eliza 
Wallace,  and  he  now  holds  the  funds  deriv- 


ed from  such  sale  for  the  purposes  of  dis- 
tribution among  the  persons  entitled  there- 
to. The  evidence  shows  that  during  the 
currency  of  the  life  estate  It  was  the  policy 
of  the  several  banks  in  which  thfs  stock 
was  held  not  to  distribute  their  entire  an- 
nual earnings  as  dividends  among  their 
stockholders,  but  to  retain  a  considerable 
part  of  such  earnings  and  allow  the  same  to 
accumulate  as  surplus  or  undivided  profits; 
and  by  reason  of  such  accumulations  this 
stock  greatly  enhanced  in  value  during  the 
time  it  was  held  by  the  trustee,  and  was 
sold  by  him  at  a  sum  correspondingly  In  ex- 
cess of  the  amount  of  the  trust  fund  origi- 
nally invested  therein.  The*  sum  realized 
upon  the  sale,  which  r^resents  the  enhanc- 
ed price  the  stock  sold  for  due  to  these  ae> 
cumulations  of  earnings  during  the  currency 
of  the  life  estate,  Is  claimed  by  the  represen* 
tatives  of  the  life  tenant  as  earnings  or  prof- 
Its  to  which  the  life  tenant  was  entitled 
and  which  passed  under  her  will;  while,  on 
the  other  hand,  this  sum  is  claimed  by  the 
trustee  as  part  of  the  corpus  of  the  trust  es- 
tate passing  to  the  remaindermen  under  the 
will  of  Andrew  Wallace.  The  evidence  shows 
that  on  October  1,  1897,  10  shares. of  the 
stock  of  the  Central  National  Bank  of  Co- 
lumbia were  issued  to  the  trustee  of  Miss 
Eliza  Wallace,  this  stock  having  at  that  date 
the  book  value  of  approximately  $134.41  per 
share.  In  1903  the  Central  National  Bank 
of  Columbia  was  consolidated  with  the  Na- 
tional Loan  &  Exchange  Bank  of  Colum- 
bia, and  13  shares  of  the  latter  bank  were 
Issued  to  the  trustee  in  lieu  of  the  10  shares 
previously  held  in  the  Central  National  Bank 
of  Columbia,  the  excess  of  the  book  value 
on  the  10  shares  being  thus  converted  into 
three  extra  shares,  and  upon  this  new 'issue 
each  share  having  a  book  value  of  approxi- 
mately par.  At  the  death  of  Miss  Eliza 
Wallace,  each  of  these  IB  shares  had  acquir- 
ed a  book  value  of  $144.02,  and  the  13  shares 
have  been  sold  by  the  trustee  at  $150  per 
share;  the  aggregate  increment  received, 
which  the  evidence  shows  to  be  clearly  due 
to  the  accumulation  of  undistributed  earn- 
ings during  the  currency  of  the  life  estate, 
being  $528.66. 

"As  to  the  19%  shares  of  stock  in  the  Bank 
of  Charleston,  N.  B.  A.,  the  evidence  shows 
that  these  shares  represent  two  blocks  of 
stock  which  had  been  held  by  the  trustee  or 
trustees  of  Miss  Eliza  Wallace,  one  block, 
then  represented  by  a  certificate  of  5  shares 
having  a  book  value  of  $120  per  share,  hav- 
ing been  issued  to  the  trustee  for  Miss  Eli- 
za Wallace  in  1880;  and  the  other  block, 
then  represented  by  a  certificate  for  8  shares, 
having  a  book  value  of  $15&  per  share,  hav- 
ing become  a  part  of  the  trust  estate  of  Miss 
Eliza  Wallace  upon  the  death  in  1884  of  her 
sister,  Mrs.  Agnes  Taylor.  On  June  24,  1898. 
a  50  per  c^it  stock  dividend  having  been 
declared  by  this  bank,  these  blocks  of  stock 
were  increased,  respectively,  to  7%  shares 


566 


72  SOUTHEASTERN  REPORTER 


(S.C. 


and  12  shares,  making  the  aggregate  of  19^ 
shares,  which  have  been  disposed  of  by  the 
tmstee.  This  stock,  when  sold  by  the  trus- 
tee^ had  a  book  value  of  $230  per  share,  and 
was  sold  for  $200  per  share.  The  aggregate 
increment  received  on  account  of  the  en- 
hancement due  to  the  accumulated  eamtags 
on  both  of  said  blocks  of  stock  amounts  to 
$2,040.  The  nine  shares  in  the  State  Bank 
were  purchased  by  the  trustee  In  1903  at 
$111  per  share,  the  book  value  per  share  be- 
ing then  $110.72.  At  the  death  of  Miss  Eliza 
Wallace  this  stock  had  a  book  value  of  $115.- 
73  per  share,  and  was  subsequently  sold  by 
the  trustee  for  $120  per  share,  the  aggre- 
gate increment  received,  which  is  clearly 
creditable  to  accumulated  earnings,  being 
$42.51. 

*'The  legal  queistion  involved  is  one  of 
some  difficulty.  The  testator  by  his  will  gave 
the  shares  of  his  children  to  trustees,  who 
were  directed  *to  pay  over  to  my  said  sons 
and  daughters,  respectively,  during  their 
respective  lives,  the  annual  interest,  income 
or  profits  of  their  respective  shares,  taking 
the  receipts  of  such  daughters,  respectively, 
for  the  same.  •  •  ♦ »  i  regard  the  direc- 
tion to  pay  over  the  *inco'me  or  profits'  as  in 
effect  the  same  as  a  gift  of  the  income  or 
profits,  and  I  do  not  consider  that,  by  the 
direction  that  the  trustee  shall  take  the  re- 
ceipt of  the  daughters  for  the  income  paid 
them,  the  testator  intended  to  limit  the  gen- 
erality of  the  gift,  but  only  to  protect  the 
estate  of  the  daughters  from  the  control  of 
their  husbands.  In  my  view,  therefore,  the 
inquiry  resolves  itself  into  whether  or  not 
the  increment  upon  the  shares  in  question 
should  be  regarded  as  income  or  profits,  or 
as  corpus  of  the  trust  estate.  This  question 
has  been  fully  argued  before  me.  and  I  have 
given  the  same  careful  consideration.  While 
upon  the  subject  of  the  distributions  of  divi- 
dends or  earnings  upon  stock  between  life 
tenant  and  remaindermen  the  courts  are 
much  divided,  I  am  of  the  opinion  that  the 
strongest  consideration  of  reason,  and  jus- 
tice support  the  rule  which  apportions  such 
dividends  or  earnings  between  life  tenant 
and  remaindermen  according  to  the  time 
when  such  earnings  were  made,  and  not  ac- 
cording to  the  chance  action  of  corporate 
officers  in  withholding  or  declariug  divi- 
dends; and  I  think  that  upon  the  sale  of 
the  stock,  as  here,  in  which  the  funds  of  the 
life  estate  have  been  invested,  the  increment 
in  value  due  to  the  undivided  profits  or  sur- 
plus earned  and  to  the  credit  of  the  stock, 
though  not  declared  by  the  corporation  as 
dividends  should  be  awarded  to  the  life  ten- 
ant Simpson  v.  Millsaps,  80  Miss.  230.  31 
South.  912.  The  evidence  shows  with  rea- 
sonable certainty  the  amount  of  the  selling 
price  of  the  stock  in  question,  which  repre- 
sented the  value  of  the  undistributed  earn- 
ings upon  the  conversion  of  the  stock  into 
money  by  sale,  and  there  appears  to  be  no 
difficulty  in  fairly  apportioning  proceeds  of 


sale  between  the  representatives  of  the  life 
tenant  and  the  remaindermen  according  to 
the  equitable  rule  of  apportionment  just 
stated. 

"The  conclusions  I  have  reached  seem  to 
me  to  be  also  in  harmony  with  the  prin- 
ciples underlying  the  decision  in  Cobb  v. 
Fant,  36  S.  C.  1,  14  S.  E.  959.  I  accordingly 
hold  that  the  increment  in  question  is  profit 
from  the  bank  stock  and  belongs  to  the  life 
estate;  and  it  is  hereby  adjudged  and  de- 
creed that  such  increment  be  paid  over  by 
the  trustee  to  the  personal  representative  of 
Miss  Eliza  Wallace,  or  his  attorneys  herein, 
this  increment  amounting  in  the  aggregate, 
according  to  the  figures  already  stated,  to 
$2,631.17.  This  fund  should  be  paid  over  as 
ordered,  together  with  any  interest  which 
may  have  accumulated  thereon  since  the 
sale  of  the  stock,  less  the  commissions  of  the 
trustee. 

**As  to  the  Chandler  mortgage,  when  this 
security  came  into  the  hands  of  the  present 
trustee,  it  was  nearly  barred  by  time  and  he 
procured  a  new  mortgage  on  the  same  prop- 
erty in  substitution,  in  which  he  added  to 
the  principal  $714  interest  then  in  arrears. 
The  mortgagor  is  dead  and  was  insolvent, 
and  the  security  is  only  worth  what  the 
land  will  bring  at  the  pending  foreclosure 
sale.  Holding,  as  I  do,  that  the  value  of  the 
security  at  the  time  of  the  investment  con- 
stitutes the  value  of  the  trust  estate  that 
passes  to  the  remaindermen,  it  follows  that 
the  principal  must  be  made  good  from  the 
proceeds  of  the  sale  before  any  part  thereof 
is  applicable  to  the  estate  of  the  life  ten* 
ant,  and  it  is  so  adjudged.  . 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed: That  the  sales  and  contracts  of  sale 
of  the  bank  stock  made  by  the  trustee  and 
reported  by  the  master  be  confirmed,  and 
that  the  master*s  report  be  confirmed.  That 
the  parties  now  entitled  to  participate  as  re- 
maindermen in  the  distribution  of  the  trust 
estate  are  testator's  grandchildren,  the  chil- 
dren of  his  deceased  children  who  are  living 
at  the  time  of  the  death  of  the  life  tenant. 
Miss  Eliza  Wallace,  to  the  exclusion  of  his 
great-grandchildren,  the  children  of  hia 
grandcliildren  who  predeceased  the  said  life 
tenant.  Further  ordered  that  from  the  funds 
in  his  hands  the  trustee,  after  deducting  his 
commissions,  pay  the  costs  and  expenses  of 
this  suit,  including  the  fees  fixed  by  the 
court  for  plaintiff's  attorney  and  the  guard- 
ians ad  litem  of  the  infant  defendants;  next, 
that  he  pay  to  J.  W.  Murdoch,  executor  of 
Miss  Eliza  Wallace,  or  to  his  attorneys  here- 
in, the  sum  hereinbefore  adjudged  to  pass 
under  her  will,  less  his  commissions  in  the 
same;  and  that  he  divide  the  balance  into 
seven  equal  shares,  and  distribute  one  equal 
share  thereof  among  testator's  grandchil- 
dren, children  of  testator's  respective  chil- 
dren who  were  alive  at  the  date  of  the  death 
of  the  life  tenant,  to  wit:  (1)  One  share 
to  the  children  of  Dr.  John  Wallace,  (2)  one 
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■bare  to  tbe  children  of  Wm.  Wallace,  (3) 
one  share  to  the  children  of  Alfred  Wallace, 
(4)  one  share  to  the  children  of  Mrs.  Mur- 
doch, (5)  one  share  to  the  children  of  Mrs. 
Pearson,  (6)  one  share  to  the  children  of 
Mrs.  Evans,  and  (7)  one  share  to  the  chil- 
dren of  Mrs.  Yates — all  of  whom  are  nam- 
ed in  the  sixth  paragraph  of  the  complaint, 
to  the  exclusion  of  the  other  defendants 
herein;  and  upon  such  distribution  being 
made  the  trustee  be  discharged  from  any 
and  all  further  trusts  and  liability.** 

Green  &  Green,  for  plaintiff.  Melton  & 
Belser  and  J.  B.  Belser,  for  defendants. 

GARY,  A.  J.  This  action  Involves  the  con- 
struction of  the  late  Col.  Andrew  Wallace's 
vdll,  and  was  brought  by  the  plaintiff  as 
trustee  of  Miss  Eliza  Wallace  for  the  pur- 
pose of  determining  the  persons  to  whom  her 
estate  descended,  and  the  manner  in  which 
It  is  to  be  distributed. 

The  facts  are  fully  stated  in  the  decree  of 
his  honor,  the  circuit  Judge,  which  Is  set 
out  In  the  report  of  the  case. 

[1]  The  first  question  that  will  be  consid- 
ered is  whether  there  was  error  on  the  part 
of  his  honor,  the  circuit  Judge,  in  his  ruling 
that  the  accretion  of  the  bank  stock,  as 
shown  by  the  difference  in  value  of  the  stock 
at  the  time  of  its  acquisition  by  the  trust 
estate,  and  the  value  at  tbe  time  of  the  death 
of  the  life  tenant,  due  to  accumulatious  in 
the  Interval  of  earnings,  represented  in  part 
by  extra  shares  declared  as  stock  dividends 
and  In  part  by  increase  in  book  value  of  tbe 
shares  from  the  retention  of  earnings  undis- 
tributed passed  to  the  devisees  of  the  life  ten- 
ant, and  not  to  the  remaindermen.  Where 
property  Is  given  In  trust,  the  interest,  in- 
come, or  profits  of  which  is  to  be  paid  to 
one  for  life,  and  the  principal  paid  to  anoth- 
er, after  the  death  of  the  life  tenant,  ques- 
tions of  difllculty  frequently  arise  in  deter- 
mining whether  certain  receipts  and  profits 
are  to  be  regarded  as  income  which  is  to  go 
to  the  life  tenant,  or  as  corpus  belonging  to 
the  remainderman.  As  a  rule,  the  life  tenant 
takes  the  Interest  on  a  trust  fund  from  the 
death  of  a  testator,  but,  of  course,  it  is  sub- 
ject to  testamentary  provisions. 

In  the  case  of  Cobb  v.  Fant,  36  S.  C.  1,  14 
8.  B.  059,  a  mother  transferred  bank  stock 
to  a  trustee,  "to  pay  the  dividend,  income, 
Issues  and  profits  thereof,  as  they  may  ac- 
crue, to  me  for  and  during  the  term  of  my 
natural  life,  and  at  my  death  to  continue 
the  collection  of  the  same,  and  divide  themi 
that  is  the  Income  and  profits  equally  be- 
tween my  said  daughters,  for  and  during 
the  terms  of  their  natural  lives,"  with  direc- 
tions for  sale  and  division  of  the  stock  among 
the  issue  of  the  daughters  in  remainder.  At 
the  time  of  the  transfer,  undivided  profits 
had  already  accrued,  and  while  dividends 
were  declared,  and  received  by  the  mother 
every  year,  other  profits  were  made  and  ac- 
cumulated until  the  bank  closed  Its  business 


and  distributed  Its  assets,  when  the  accum- 
ulated profits  amounted  to  400  per  cent,  in 
all.  It  was  held  that  the  cestui  que  trust  for 
life  was  entitled  to  all  the  profits  which  ac- 
cumulated after  the  date  of  the  deed,  but 
that  profits  already  accrued  at  that  time  were 
a  part  of  the  corpus  of  the  trust  estate.  In 
that  case  his  honor,  the  circuit  Judge,  decid- 
ed *'that  the  accumulated  dividends  are  cer- 
tainly profits  of  the  stocks,  and  the  general 
rule  In  such  cases  Is  that  the  profits  inure  to 
the  life  tenant,  and  to  the  same  purport  are 
the  terms  of  this  trust.  Although  there  is 
some  conflict  In  the  authorities  upon  the 
question,  it  appears  to  me  that  upon  prin- 
ciple and  sound  reason  plaintiff  Is  entitled  to 
the  relief  demanded."  In  reviewing  this  rul- 
ing the  Supreme  Court  said:  "It  Is  admit- 
ted that  the  circuit  Judge  announced  the 
correct  rule  as  to  all  dividends  declared,  or- 
dinary or  extraordinary;  but  the  trustee  sug- 
gests that  it  does  not  apply  to  a  case  like 
this,  where  the  extra  profits  have  never  been 
declared  as  dividends  at  all,  so  that  they 
could  not  be  paid  over  *as  they  accrued,'  but 
were  retained  in  the  bank,  which,  now  clos- 
ing out,  proposes  to  pay  these  accumulated 
profits  to  the  stockholders  along  with  the 
original  stock.  He  insists  that  in  such  case 
the  rule  Is  that  the  enhanced  price  of  stock 
by  reason  of  dividends  earned,  but  not  declar- 
ed, will  be  considered  as  capital,  and  must 
be  reinvested  for  the  benefit  of  the  remain- 
dermen, and  cites  authorities  for  the  doc- 
trine. Upon  general  principles  there  may  be 
some  force  In  this  view;  but  here  the  trust 
deed  is  the  law  of  the  case.  The  plaintiff 
had  the  right  to  make  or  not  to  make  tbe 
deed  as  she  thought  best,  and  making  It  she 
had  the  right  to.  frame  tbe  terms  as  she 
pleased;  and  she  made  them  so  strong  that 
we  do  not  feel  authorized  to  disregard  them 
In  favor  of  any  supposed  general  rule  of 
practice  upon  the  subject.  •  •  •  We  hold 
that  all  the  issues  and  profits  which  accrued 
after  the  deed  was  executed  belong  to  tbe 
plaintiff,  tbe  cestui  que  trust,  for  life."  The 
words  in  that  case  wbicb  were  construed  to 
include  the  enhanced  value  of  the  shares  of 
stock  are  similar  to  these  in  the  present 
case,  and  there  is  no  difference  In  principle 
between  the  two  cases;  but,  even  If  this  was 
an  open  question,  the  authorities  cited  in  the 
argument  of  the  respondent's  attorneys  show 
that  this  rule  is  Just  and  reasonable  and 
should  be  followed. 

The  exceptions  assigning  error  In  this  re- 
spect are  therefore  overruled. 

[2]  The  next  assignment  of  error  on  the 
part  of  the  circuit  judge  which  will  be  con- 
sidered is  as  follows:  "That  he  erred  In  hold- 
ing under  the  facts  and  circumstances  of 
this  case  that  the  life  tenant  was  not  estop- 
ped, and  has  not  waived  any  rights  she  may 
have  had,  to  claim  the  accretions  upon  said 
bank  stock;  whereas  he  should  have  held 
that  her  action  in  placing  these  shares  In 
the  hands  of  her  trustee,  the  plaintiff,  as 
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part  of  the  trust  estate,  her  silence  and  the 
failure  to  claim  the  same  during  her  life- 
time, coupled  with  the  facts  disclosed  by  the 
letters  and  exhibits  of  the  trustee  to  her, 
were  sufficient  to  show  knowledge,  acquies- 
cence, and  waiver  on  her  part,  and  pre- 
vents her  from  devising  the  same."  For  the 
reasons  stated  by  the  circuit  Judge,  this  ex- 
ception is  overruled. 

[8]  The  last  assignment  of  error  Is  as  fol- 
lows: **That  his  honor  erred  In  holding  and 
adjudging  that  from  the  proceeds  of  sale  un- 
der the  Chandler  mortgage  held  by  H.  B. 
Wallace,  trustee,  the  original  sum  loaned  to 
the  Chandlers  should  be  made  good  to  the 
remaindermen  before  any  part  of  the  pro- 
ceeds of  such  sale  should  go  to  the  represen- 
tatives of  the  estate  of  the  life  tenant; 
whereas  it  is  submitted  he  should  have  found 
and  adjudged  that  the  Chandler  bond  and 
mortgage  for  $2,000  was  given  to  H.  B.  Wal- 
lace, trustee,  to  secure  $1,286  belonging  to 
the  trust  estate,  and  $714  belonging  to  the  In- 
dividual estate  of  Miss  Eliza  Wallace,  and, 
so  holding,  should  have  adjudged  that  the 
said  bond  and  mortgage  were  owned  by  the 
trust  estate  and  the  Individual  estate  of 
Miss  EHiza  Wallace  In  proportion  to  these 
amounts,  respectively,  and  that  the  represen- 
tatives of  the  estate  of  Miss  Eliza  Wallace, 
ttie  life  tenant,  were  entitled  to  share  In  all 
proceeds  of  sale  of  the  mortgaged  prop- 
erty in  proportion  to  the  Individual  Interest 
and  ownership  of  Miss  Eliza  Wallace  In  said 
bond  and  mortgage." 

In  the  case  of  Hagan  v.  Piatt,  48  N.  J. 
Eq.  206,  21  Atl.  860,  the  rule  Is  thus  cor- 
rectly stated  In  the  syllabus  of  the  case  by 
the  court:  ''When  a  fund  Is  held  In  trust 
for  the  benefit  of  one  person  for  life,  and 
to  go  to  another  in  remainder*  and  a  loss 
of  a  part  of  the  fund  occurs  arising  out  of 
insufficient  security  of  a  particular  invest-, 
ment,  such  loss  Is  to  be  apportioned  between 
the  tenant  for  life  and  remainderman,  in  the 
proportion  which  the  principal  sum  involved 
in  the  insufficient  security  bears  to  the  in- 
terest due  upon  It  at  the  time  when  the  se- 
curity is  realized  upon,  and  the  amount  of 
the  loss  determined."  In  the  case  of  In  re 
Tuttle,  49  N.  J.  Eq.  259,  24  Ati.  1,  the  prin- 
ciple is  thus  stated:  "The  remaindermen 
claim  that,  as  It  is  less  than  the  principal 
invested,  it  all  belongs  to  them,  that  the 
responsibility  for  all  loss  to  the  fund  must 
be  charged  to  the  life  tenant  This  inslst- 
ment  throws  the  responsibility,  for  the  man- 
agement of  the  trust,  upon  the  life  tenant, 
and  that  is  not  right  If  the  trustee  can  be 
charged  with  negligence  or  bad  faith,  he 
should  be  held  responsible,  but  if  he  be  not 
so  chargeable,  and  a  loss  happens  from  caus- 
es over  which  neither  he  nor  the  life  tenant 
nor  the  remaindermen  had  control,  it  should 
not  fall  upon  the  life  tenant  alone.  The 
trust   does    not   exempt   the   remaindermen 


from  possible  perils  through  failure  of  in- 
vestments, and  throw  these  perils  entirely 
upon  the  life  tenant.  The  trust  is  Instituted 
so  that  a  person  Impartial  between  the  life 
tenant  and  remaindermen  may  put  the  fund 
In  a  situation  where  It  will  not  only  yield 
income,  but  also  be  safe.  If  that  situation 
falls,  the  loss  should  be  equally  apportioned 
between  the  Innocent  life  tenant  and  re- 
maindermen, according  to  their  respective 
rights,  at  the  time  the  loss  is  ascertained, 
and  the  apportionment  of  it  is  made." 

This  rule  was  also  followed  in  the  case  of 
Parker  v.  Seeley,  66  N.  J.  Eq.  110,  38  Atl. 
2S0.  In  Cox  V.  Cox,  L.  R.  8  Eq.  343,  where 
a  similar  question  was  involved.  Sir  Wil- 
liam M.  James,  V.  C,  said:  'The  true  prin- 
ciple In  all  these  cases  ^  is  that  neither  the 
tenant  for  life  nor  the  remainderman  Is  to 
gain  an  advantage  over  the  other,  neither  Is 
to  suffer  more  damage  in  proportion  to  ttl8 
estate  and  Interest  than  the  other  suffers 
from  the  default  of  the  obligor.  The  two 
must  share  the  loss  in  the  same  way  as 
they  would  have  shared  it,  had  it  occurred 
when  they  first  became  entitled  in  possession 
to  the  fund." 

Furthermore,  in  considering  the  first  ques- 
tion presented  by  the  exceptions,  we  an- 
nounced the  conclusion  that  the  life  tenant 
was  entitled  to  the  Income,  ii^erest,  and 
profits  on  the  shares  of  stock,  even  when 
they  arose  from  the  enhanced  value  of  the 
corpus,  for  the  reason  that  such  was  the 
intention  of  the  testator,  as  shown  by  the 
language  of  the  will.  Therefore,  the  in- 
come, Interest,  and  profits  cannot  be  taken 
from  the  estate  of  the  life  tenant,  and  used 
for  the  benefit  of  the  remaindermen,  without 
violating  the  provisions  of  the  will. 

This  exception  is  sustained. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  modified 
in  accordance  with  the  principles  herein  an- 
nounced, and  that  in  all  other  respects  it 
be  affirmed. 

JONES,  C.  J.,  and  WOODS  and  HYI>- 
RICK,  JJ.,  concur. 


m  8.  o.  26> 

LUNDY  V.  SOUTHERN  BELL  TELEPHONE 
&  TELEGRAPH  CO.  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  18, 

1911.) 

1.  Appeal  anu  £2bbor  (§  1078^)— Exceptions 
— Waiveb. 

E}xceptions  not  argued  oo  appeal  are  deem- 
ed withdrawn. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  4256-4261;  Dec.  Dig.  S 
1078.*] 

2.  Appeal  and   Erbor  (5  1057*)— Harmless 
Error—Exclusion  op  evidence. 

In  an  action  for  negligent  death  of  an  em- 
ploy 6,  any  error  in  excluding  from  evidenro 
written  notice  given  decedent  to  show  that  he 
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knew  of  the  danger  was  harmless,  where  other 
evidence  established  his  knowledge  of  the  facts 
which  the  notice  was  intended  to  prove. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §§  4194^109;  Dec  Dig.  I 
1057.*] 

a  ApPBiX  AND  Ebbob  (9  1066*)— Habmlbss 
Ebbob— Instbuctions. 

In  an  action  against  a  telephone  company 
for  death  of  a  lineman,  any  error  in  instruct- 
ing as  to  the  duties  of  a  city  along  whose  streets 
electric  and  telephone  lines  are  maintained  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4220 ;   Dec.  Dig.  §  l066.*] 

4.  Trial  (§  296*)— Instbuctions— Construc- 
tion AS  WHOLE. 

In  an  action  against  a  telephone  company 
for  death  of  a  city  electrician  while  working 
on  the  company's  pole,  omission  of  an  instruc- 
tion to  state  that  to  render  the  company  liable 
its  negligence  must  have  proximately  caused  the 
injury  was  not  error,  where  another  instruction 
required  such  finding. 

[Ed,  Note.~For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-713 ;  Dec.  Dig.  §  296.*] 

6.  Electricity    (§   14*)  —  Wires  —  Care  Re- 
quired TO  Prevent  injury. 

One  operating  electric  wires  in  streets  must 
use  a  very  high  degree  of  care  in  their  construc- 
tion, repair,  inspection,  and  maintenance  to 
prevent  injury  to  others. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  7 ;   Dec.  Dig.  %  14.*] 

6.  Electricity   (§   19*)  —  Electrocution   of 
Lineman— lN8TBucnoN»— Negligence. 

In  an  action  against  a  telephone  company 
for  death  of  a  city  electrician,  who  was  electro- 
cuted while  at  work  on  the  company's  pole 
through  hreaking  of  a  telephone  wire,  which 
became  charged  with  a  dangerous  current  from 
electric  light  wires  beneath,  an  instmction  ig- 
noring an  issue  whether  the  telephone  company 
was  negligent  in  suspending  the  wires  was  er- 
ror. 

[Bid.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  §  11 ;  Dec.  Dig.  §  19.*) 

7.  Neolioencb  (I  136*)— Province  of  Court 

AND   JUBY. 

Negligence  is  a  mixed  question  of  law  and 
of  fact;  ft  being  for  the  court  to  define  negli- 
gence, but  for  the  jury  to  determine  whether  it 
existed. 

[Ed.  Note.-— For  other  cases^  see  Negligence, 
Cent  Dig.  §§  277-353;    Dec.  Dig.  %  136.«] 

8.  Electricity   (§   14*)  —  Electbocution   of 
Lineman— Care  Required. 

In  an  action  against  a  telephone  company 
for  the  death  of  a  city  electrician  while  work- 
ing on  the  company's  pole,  caused  by  contact 
between  a  breaking  telephone  wire  and  an  elec- 
trie  light  wire  beneath,  it  was  not  error  to  in- 
struct that  failure  to  adopt  all  usual  appliances 
and  methods  to  prevent  contact  and  hurtful 
passage  of  current  through  another  wire  is  a 
breach  of  duty  to  the  public 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  S  7 ;   Dec.  Dig.  §  14.*1 

9.  Trial  (S  191*)— iNSTBuonoNS  on  Facts— 

Refusal. 

In  an  action  against  a  telephone  company 
for  death  of  a  city  electrician,  caused  through 
contact  between  a  broken  telephone  wire  and 
a  light  wire  beneath,  an  instruction  that  if  one 
of  ordinary  prudence,  in  such  circumstances  as 
surrounded  aecedent,  would  have  tested  the  tel- 
ephone wires  to  ascertain  if  they  were  safe  be- 
fore bringing  himself  in  contact  with  the  wires 
while  standing  upon  or  in  contact  with  a  tele- 


phone cable*  etc,  plaintiff  could  not  recorer* 
was  properly  refused  as  embodying  a  charge  on 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  420^31 ;   Dec  Dig.  §  191.*] 

10.  Tbial  (8  250*)—lN8TBucnoNB— Applica- 
bility to  Case. 

In  an  action  against  a  telephone  company 
for  the  death  of  a  city  lineman  while  at  work 
on  the  company*s  pole,  an  instruction  that 
where  an  employ^  chooses  a  dangerous  way  of 
performing  his  work,  instead  of  a  safe  way, 
which  was  ecjually  open  to  him,  he  is  guilty  of 
negligence  which  will  preclude  recovery,  was 
properly  refused,  being  applicable  only  to  the 
relation  of  master  and  servant,  which  was  not 
involved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  1%  584-586i  Dec.  Dig.  8  250.*] 

11.  Death  (§  93*)- Punitive  Damages. 

In  an  action  for  negligent  death,  to  sustain 
recovery  of  punitive  damages,  it  is  unnecessary 
that  plaintiflTs  right  thereto  be  established  by 
any  particular  fact,  if  all  the  facts  considered 
togetner  show  such  right. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S  98 ;    Dec  Dig.  f  93.*] 

12.  Electricity  (I  13*)- Injury  Through 
Contact  with  Wires— I/IABility. 

A  telegraph  or  telephone  company  is  not 
liable  for  injury  to  i)erson8  coming  in  contact 
with  its  wires  unless  it  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  f  6 ;   Dec.  Dig.  §  13.*] 

13.  Negligence  (8  1*V-Definition. 
"Negligence"  is  failure  to  use  that  degree 

of  care  which  one  of  ordinary  intelligence  and 
prudence  might  reasonably  be  expected  to  use 
in  the  particular  circumstances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  1 ;    Dec  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4743-4763 ;  vol.  8,  pp.  7729-7731.] 

14.  Electricity  (J  14*)  — Trial  (|  194»)  — 
Electrocution  of  Lineman  —  Instruc- 
tions. 

In  an  action  against  a  telephone  company 
for  death  of  a  city  electrician  while  working 
on  the  company's  pole,  caused  through  contact 
between  wires,  an  instruction,  that  the  company 
must  keep  its  wires  "perfectly"  insulated  and 
must  use  the  *'utmost  care"  to  keep  them  in  that 
condition,  was  erroneous  as  invading  the  jury's 
province  and  as  requiring  a  greater  degree  of 
care  than  the  law  imposes. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  7 ;  Dec  Dig.  §  14  ;•  Trial,  Dec. 
Dig.  i  194.*] 

Hydrick,  J.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  W.  De  Vore,  Judge. 

Action  by  Minnie  O.  I>undy,  Charles  Lun- 
dy's  administratrix,  against  the  Southern 
Bell  Telephone  &  Telegraph  Company  and 
another.  Judgment  for  plaintiff,  and  the 
named  defendant  appeals.  Reversed  and 
remanded. 

Th3  following  are  appellant's  exceptions: 
"(1)  That  his  honor  erred  In  allowing  the 
plaintiCt,  Mrs.  Minnie  C.  Lundy,  to  testify, 
over  the  objection  of  defendant's  counsel, 
that  since  the  death  of  her  husband  she  had 
been  working  in  a  hosiery  mill  for  the  sup- 
port of  herself  and  child;   that  prior  to  her 


*ti«  other  eases  see  same  topic  and  lection  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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marrkige  she  bad  not  been  accastomed  to 
do  that  kind  of  work,  but  that  since  her 
husband's  death  she  had  been  compelled  to 
do  that  kind  of  work  for  support  The  er- 
ror being  that  said  testimony  was  irrele- 
vant, in  that  it  was  not  responsive  to  any 
allegation  of  the  complaint  and  did  not  tend 
to  prove  any  element  of  damage  for  which 
the  defendants  were  responsible,  and  was 
prejudicial  to  the  defendants,  in  that  it 
tended  to  inflame  the  minds  of  the  jury  by 
showing  that  by  reason  of  the  alleged  negli- 
gence of  the  defendants  the  plaintiff  had 
been  subjected  to  unusual  and  unaccustom- 
ed hardships. 

•*(2)  That  his  honor  erred  in  permitting 
the  witness  Talley  Harth  to  testify,  over  ob- 
jection of  defendant's  counsel,  as  follows: 
*Q.  What  practice  or  rule  or  regulation  did 
you  adopt  with  reference  to  your  linemen 
going  upon  this  pole,  with  regard  to  the  use 
of  gloves?  Did  you  have  any  or  none?  A. 
I  did  not  require  them  to  use  gloves  In 
working  on  telephone  wires.  Q.  In  your 
opinion,  as  representing  the  city  and  In  con- 
trol of  that,  did  you  consider  It  necessary 
or  proper  to  make  any  such  regulation? 
Mr.  Belser:  We  object  His  opinion  is  not 
competent,  and  speculative.  The  Court:  I 
think  he  can  express  his  opinion.  A.  I  saw 
no  reason  why  he  should  wear  rubber  gloves 
to  handle  telephone  wires  any  more  than  to 
handle  a  telephone.'  The  error  being  that 
it  was  solely  for  the  jury  to  say,  under  the 
facts  of  the  case,  whether  or  not  the  failure 
of  the  deceased  to  wear  rubber  gloves  was 
negligent,  and  it  appearing ,  that  the  deceas- 
ed was  in  the  employ  of  the  witness  at  the 
time  of  the  accident,  and  the  witness  being 
a  stranger  to  both  defendants,  any  regula- 
tions which  he  may  or  may  not  have  adopt- 
ed, or  his  opinion  as  to  whether  or  not  such 
regulation  was  proper  or  necessary,  was 
entirely  incompetent,  and  the  jury  may  have 
concluded  that  the  deceased,  having  obeyed 
the  regulations  and  used  all  precautions  re- 
quired by  the  witness,  as  his  employer,  was 
not  negligent  in  the  failure  to  use  rubber 
gloves,  as  charged  In  this  defendant's  an- 
swer. 

*'(3)  That  his  honor  erred  in  not  admit- 
ting in  evidence  the  'Notice  to  Elmploy6s,* 
signed  by  the  deceased,  and  reading  as  fol- 
lows: 'Southern  Bell  Telephone  and  Tele- 
graph Company.  Notice  to  All  Employes. 
The  attention  of  linemen,  inspectors,  repair- 
men, and  all  employes  of  this  company,  hav- 
ing occasion  to  climb  poles  or  work  upon 
the  same,  or  in  or  upon  the  underground 
conduits  of  this  company,  or  upon  the  cen- 
tral office  apparatus,  or  any  other  part  of 
the  property  of  this  company,  is  hereby  call- 
ed to  the  hazardous  conditions  surrounding 
such  work.  Every  such  employ^  Is  hereby 
notified  to  carefully  Inspect  each  pole  before 
climbing  same,  and  to  thoroughly  test  each 
and  every  pole,  both  above  and  below  the 
surface  of  the  ground,  to  avoid  accidents. 


Cross-arms,  platforms,  steps,  and  other  at- 
tachments placed  upon  poles,  should  be  care- 
fully inspected  before  depending  upon  same 
for  support  All  employes  of  this  company, 
who  have  occasion  to  work  on  the  pole  lines, 
and  other  parts  of  the  property  or  plant  of 
this  company,  where  there  are  high  current 
wires,  owned  either  by  this  company  or  oth- 
er companies,  or  persons  or  firms,  are  si>e- 
dally  warned  of  the  extra  hazardous  condi- 
tions surrounding  such  work,  and  notified  to 
observe  such  extra  caution  as  the  condi- 
tions require,  and  in  each  and  every  in- 
stance to  be  provided  with  rubber  gloves, 
and  all  other  available  means  of  protec- 
tion. Each  and  every  employ^  of  this  com- 
pany is  required  to  provide  themselves  with 
such  tools  as  may  be  necessary  for  them  to 
perform  the  labor  for  which  they  are  em- 
ployed by  this  company.  Southern  Bell  Tel- 
ephone and  Telegraph  Co.,  W.  T.  Gentry, 
Vice  President  and  Gen'l  Manager.  I,  the 
undersigned,  hereby  acknowledge  receipt  of 
the  above  rule  and  notice,  and  acknowledge 
that  I  have  carefully  read  the  same,  urn  ac- 
quainted with  its  provisions,  and  recognize 
its  utility.  [Signed]  Charlie  Lundy,  Em- 
ploye. Dated  this  third  day  of  August, 
1904,'  The  error  being  that  said  paper  was 
competent,  in  that  the  signature  of  the  de- 
ceased thereto  had  been  identified  and  prov- 
en by  the  witness  R.  P.  Walker,  and  said 
paper  was  relevant,  in  that  it  tended  to 
show  knowledge  on  the  part  of  the  deceased 
of  the  dangers  and  perils  of  the  place  in 
which  he  was  working  at  the  time  of  his 
death,  and  of  the  precautions  which  should 
and  could  be  used  to  obviate  and  escape 
such  dangers. 

"(4)  That  his  honor  erred  in  not  admit- 
ting in  evidence  the  'Notice  to  Employes,' 
signed  by  deceased,  marked  'Exhibit  1'  for 
identification,  and  reading  as  follows: 
'Southern  Bell  Telephone  and  Telegraph 
Company.  Notice  to  All  Employ^.  The 
attention  of  linemen,  inspectors,  repairmen, 
and  all  employes  of  this  company,  hav- 
ing occasion  to  climb  poles  or  work  upon 
the  same,  or  in  or  upon  the  underground  con- 
duits of  this  company,  or  upon  the  central 
office  apparatus,  or  any  other  part  of  the 
property  of  this  company,  is  hereby  called 
to  the  hazardous  conditions  surrounding 
such  work.  Every  such  employ^  is  hereby 
notified  to  carefully  inspect  each  pole  before 
climbing  same,  and  to  thoroughly  test  each 
and  every  pole,  both  above  and  below  the 
surface  of  the  ground,  to  avoid  accidents. 
Cross-arms,  platforms,  steps,  and  other  at- 
tachments placed  upon  poles,  should  be  care- 
fully inspected  before  depending  upon  same 
for  support  All  employi^s  of  this  com- 
I>nny,  who  have  occasion  to  work  on  the 
pole  lines,  and  other  parts  of  the  property  or 
plant  of  this  company,  where  there  are  high 
current  wires,  owned  either  by  this  com- 
pany or  other  companies,  or  persons  or 
firms,  are  specially  warned  of  the  extra  haz- 
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ardous  condUions  surronndlng  such  work, 
and  notified  to  observe  such  extra  caation 
as  tbe  conditions  require,  and  In  each  and 
erery  instance  to  be  provided  with  rubber 
gloves,  and  all  other  available  means  of  pro- 
tection. Each  and  every  employ^  of  this 
company  is  required  to  provide  themselves 
with  such  tools  as  may  be  necessary  for 
them  to  perform  the  labor  for  which  they 
are  employed  by  this  company.  Southern 
Bell  Telephone  and  Telegraph  Co.,  W.  T. 
Gentry,  Vice  President  and  Gen'l  Manager. 
I,  the  undersigned,  hereby  acknowledge  re^ 
ceipt  of  the  above  rule  and  notice,  and  ac- 
knowledge that  I  have  carefully  read  the 
fame,  am  acquainted  with  its  provisions, 
and  recognize  its  utility.     [Signed]  Charles 

Lundy,  Eknploy^.    Dated  this day  of 

.'     The  error  being  that  said   paper 


was  competent,  in  that  the  signature  of  the 
deceased  thereto  had  been  identified  and 
proven  by  the  plaintiff,  Mrs.  Minnie  C.  Lun- 
dy, and  said  paper  was  relevant  In  that  it 
tended  to  show  knowledge  on  the  part  of 
the  deceased  of  the  dangers  and  perils  of 
the  place  in  which  he  was  working  at  the 
time  of  his  death,  and  of  the  precautions 
which  should  and  could  be  used  to  obviate 
and  escape  such  dangers. 

"(5)  That  his  honor  erred  in  charging 
plalntlfTs  first  request  to  charge,  as  follows: 
'Where  a  city  has  authorized  a  telephone 
and  electric  light  and  power  company  to  use 
its  streets  and  public  places  to  erect  the 
necessary  poles  and  string  Its  wires  there- 
upon, and  to  otherwise  permit  and  allow 
them  to  conduct  and  operate  their  business 
in  the  usual  manner  of  telephone  and  elec- 
tric light  and  power  companies,  such  city 
does  not  thereby  assume  or  become  charge- 
able with  the  duty  of  inspecting  such  poles 
and  lines,  nor  maintaining  them  in  safe  con- 
dition for  the  protection  of  persons  using 
the  streets  or  using  such  poles  in  the  per- 
formance of  their  duties,  but  its  duty  ex- 
tends only  to  the  general  supervision  over 
such  companies,  and  it  is  only  liable  for  in- 
juries caused  by  defects  when  it  Itself  has 
been  negligent,  after  actual  or  constructive 
notice  of  any  defect.  The  duty  of  properly 
maintaining,  operating,  and  inspecting  their 
poles  and  wires,  and  taking  the  proper  care 
to  protect  all  persons  who  have  a  right  to 
use  such  poles  or  to  come  In  proximity  to 
the"  wires  strung  thereon,  rests  upon  the  tel- 
ephone or  electric  companies  so  operating 
and  maintaining  such  poles  and  wires,  and 
if  any  person  is  injured  by  the  negligence 
of  such  companies  on  account  of  a  failure  to 
erect  the  poles  and  string  the  wires  proper- 
ly, and  to  keep  the  same  In  safe  and  proper 
condition  by  reasonable  and  proper  inspec- 
tion, such  company  or  companies  are  liable 
therefor.'  The  error  being:,  (a)  That  said  re- 
quest does  not  state  a  correct  proposition  of 
law  in  regard  to  the  duties  of  a  city  along 
<vho8e  streets  electric  and  telephone  lines  are 
oo&Btructed  and  maintained,  when  applied  to 
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the  ease  at  bar,  in  that  it  is  alleged  In  the 
complaint,  and  appears  by  the  testimony, 
that  the  dty  of  Columbia  and  deceased  bore 
to  each  other  the  relation  of  master  and 
servant,  and  the  fact  that  deceased,  at  the 
time  of  his  death,  was  at  work  for  his  mas- 
ter, the  city  of  Columbia,  on  the  poles  of 
this  defendant,  does  not  absolve  said  city 
from  the  duties  which  it  owed  to  the  de- 
ceased as  master,  (b)  That  he  failed  to  in- 
struct the  jury,  in  connection  therewith, 
that,  in  order  to  render  such  electric  or  tel- 
ephone company  liable,  its  or  their  negli- 
gence must  be  the  proximate  cause  of  the 
injury  sustained. 

"(6)  That  his  honor  erred  in  charging  the 
plaintifTs  second  request  to  charge,  as  fol- 
lows: 'Where  wires  charged  with  a  deadly 
current  of  electricity  are  strung  along  the 
streets  of  a  city,  the  degree  of  care  required 
to  prevent  injury  to  property  or  persons  on 
the  streets,  or  who  have  the  right  and  du- 
ty to  go  about  or  in  proximity  to  such 
wires,  is  governed  by  the  amount  of  danger 
attending  such  use  of  the  highways  by  the 
owner  of  the  wires,  and  it  is  a  general  prop- 
osition that  electricity  is  an  invisible  and 
impalpable  force,  highly  dangerous  to  life 
and  property,  and  those  who  make,  sell,  dis- 
tribute, use,  or  handle  it  are  bound  to  exer- 
cise care  in  proportion  to  the  danger  in- 
volved, and  that  those  using  the  public 
streets  for  electi'ic  wires  carrying  a  danger- 
ous current  are  bound  to  use  a  very  high 
degree  of  care  in  the  construction,  repair, 
inspection,  and  maintenance  of  such  lines  to 
prevent  injury  to  those  lawfully  going  upon 
such  ways,  or  who  may  come  in  contact 
with  such  wires.'  The  error  being:  (a> 
That  it  was  a  charge  upon  the  facts,  in 
that  it  was  for  the  jury  to  say  what  de- 
gree of  care  should  be  exercised  by  this 
defendant  under  the  circumstances  of  the 
case,  (b)  That  this  defendant  was  only 
bound  to  use  ordinary  care,  and  not  a  very 
high  degree  of  care,  under  the  circumstanc- 
es of  the  case,  (c)  That  said  charge  was  er- 
roneous and  misleading,  in  that  it  failed  ta 
distinguish  between  the  duty  owed  an  elec^ 
trie  lineman  in  the  position  of  plaintiff's  in- 
testate, at  work  upon  defendant's  pole,  and 
the  general  public,  passing  along  the  pub- 
lic streets  and  highways,  and  held  this  de> 
fendant  to  the  same  degree  of  care  to  pre- 
vent injury  to  persons  lawfully  at  work  up- 
on its  poles,  where  the  public  have  no  right 
to  go,  as  to  prevent  injury  to  persons  us- 
ing the  public  streets. 

**(7)  That  his  honor  erred  in  charging  the 
Jury  the  following  portion  of  the  plaintiff's 
fifth  request  to  charge:  'And  it  is  held,  as 
a  matter  of  law,  to  be  negligence  on  the  part 
of  the  company  to  suspend  wires  in  such  a 
position  that,  in  the  event  of  their  breaking 
or  falling,  they  will  become  charged  with  a 
dangerous  current  of  electricity  from  wires 
underneath.'  The  error  being:  (a)  That  he 
charged  the  jury  as  to  matters  of  fact,  when 
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he  stated  tbat  the  particular  act  therein  men- 
tioned constituted  negligence,  and  under  the 
testimony  in  this  case  said  charge  in  effect 
was  tbat  this  defendant  was  guilty  of  ac- 
tionable negligence,  (b)  That  said  request 
does  not  state  a  correct  proposition  of  law, 
in  that  it  is  not  negligence,  as  a  matter  of 
law,  on  the  part  of  a  company  to  'suspend 
wires  in  such  a  position  that,  In  the  event 
of  their  breaking  or  falling,  they  will  be- 
come charged  with  a  dangerous  current  of 
electricity  from  wires  underneath,'  but  in 
every  such  case  it  is  a  question  of  fact  to  be 
determined  by  the  jury  whether  or  not  the 
stringing  or  suspension  of  wires  in  such  po- 
sition constitutes  negligence. 

*'(8)  That  his  honor  erred  in  charging  the 
Jury  the  following  portion  of  the  plaintiff's 
sixth  request  to  charge:  'Failure  to  adopt 
all  usual  iappliances  and  methods  to  prevent 
contact  and  hurtful  passage  of  the  current 
through  another  wire  is  a  breach  of  duty  to 
the  public'  The  error  being  that  since,  at 
the  time  of  his  death,  Charles  Lundy  was 
upon  one*  of  the  poles  of  this  defendant, 
where  the  general  public  has  no  right  to  go, 
said  charge  was  erroneous,  in  that  it  held 
this  defendant  to  a  higher  degree  of  care 
than,  the  law  requires  under  such  circum- 
stances. 

"(9)  That  his  honor  erred  in  refusing  this 
defendant's  fourth  request  to  charge,  which 
was  as  follows:  *If  the  jury  believe  from 
the  evidence  that  a  man  of  ordinary  pru- 
dence, exer(*islng  ordinary  care  for  his  own 
safety  under  such  circumstances  as  surround- 
ed Charles  Lundy  at  the  time  of  the  acci- 
dent, would  have  tested  the  telephone  wires 
to  ascertain  if  they  were  safe  before  bring- 
ing himself  in  contact  with  said  wires  while 
standing  upon  or  in  contact  with  the  tele- 
phone cable,  and  without  such  prior  test 
should,  in  the  exercise  of  ordinary  care,  have 
kept  clear  of  the  said  cable  and  its  supports, 
and  that  Lundy,  at  the  time  of  this  accident, 
failed  to  do  so,  and  that  such  failure  was 
a  proximate  cause  of  the  accident,  without 
which  the  same  would  not  have  occurred, 
then  the  plaintiff  cannot  recover,  and  the 
jury  must  find  for  the  defendants.'  The  er- 
ror being  that  said  request  stated  a  correct 
principle  of  law  applicable  to  the  facts  of 
the  case  and  the  issues  raised  by  the  plead- 
ings, and  was  not  covered  by  his  honor  in 
his  general  charge. 

"(10)  That  his  honor  erred  In  refusing 
this  defendant's  sixth  request  to  charge, 
which  was  as  follows:  'Where  an  employ 6, 
in  discharging  the  duty  required  of  him,  has 
the  choice  of  two  ways  in  performing  it,  one 
entirely  safe  and  the  other  obviously  and 
greatly  dangerous,  adopts  the  dangerous  way, 
and  is  In  consequence  injured,  he  is,  as  a 
rule,  guilty  of  negligence  which  will  bar  a 
recovery  based  on  the  defendant's  negligence, 
and  he  cannot  relieve  himself  of  the  conse- 
qu^ices  of  such  contributory  negligence  by 
showing  that  it  was  customary  to  perform 
the  duty  in  the  dangerous  way.'    The  error 


being  that  said  request  stated  a  correct  pro- 
position of  law  applicable  to  the  facts  of 
the  case  and  the  issues  raised  by  the  plead- 
ings, and  was  not  covered  by  his  honor  In 
his  general  charge. 

"(11)  That  his  honor  erred  in  refusing 
this  defendant's  eighth  request  to  charge, 
which  was  as  follows:  'The  Jury  are  In- 
structed that  in  this  case  there  is  no  evidence 
to  support  a  verdict  of  punitive  or  Vindictive 
damages,  and  that  such  damages  cannot  be 
awarded  against  the  defendants.'  And  In 
charging  the  Jury  that  they  could  award 
punitive  or  exemplary  damages  *ln  case  the 
wrongful  act,  neglect,  or  default  of  the  de- 
fendants was  the  result  of  recklessness,  will- 
fulness, or  malice.'  The  error  being  that 
there  was  no  evidence  of  recklessness,  will- 
fulness, or  malice  on  the  part  of  this  de- 
fendant, and  no  evidence  of  any  willful,  wan- 
ton, reckless,  or  intentional  msconduct  or 
breach  of  duty  by  the  defendants,  aud  his 
honor  should  not  have  submitted  the  issue 
of  punitive  damages  to  the  jury. 

"(12)  That  his  honor  erred  in  charging  the 
jury  the  following  portion  of  plaintifTs  ninth 
request  to  charge:  'A  company  maintaining 
electric  wires  over  which  a  high  voltage  of 
electricity  is  conveyed,  rendering  them  highly 
dangerous  to  others,  is  under  the  duty  of  us- 
ing the  necessary  care  and  prudence  at  places 
where  others  may  have  the  right  to  go,  ei- 
ther for  work,  business,  or  pleasure,  to  pre- 
vent injury.  It  is  the  duty  of  the  company 
under  such  conditions  to  keep  the  wire  per- 
fectly insulated,  and  It  must  exercise  the 
utmost  car^  to  maintain  them  in  this  condi- 
tion at  such  places.'  The  error  being:  (a) 
That  said  charge  does  not  state  a  sound  prop- 
osition of  law,  in  that  this  defendant  was 
bound  under  the  law  to  use  only  reasonable 
care  under  the  circumstances  of  the  case, 
and  not  the  'utmost  care,'  as  charged  by  his 
honor,  (b)  That  it  was  a  charge  on  the  facts, 
in  that  he  thereby  stated  what  acts  were  nec- 
essary to  constitute  due  care  In  the  mainte- 
nance of  such  wires." 

Nelson,  Nelson  &  Gettys  and  Melton  A 
Belser,  for  appellant  B.  L.  Abney  and 
John  J.  Earle^  for  respondent 

GARY,  A.  X  This  is  an  action,  by  the 
administratrix  of  the  estate  of  Charles  Lun- 
dy, deceased,  for  damages  on  account  of  the 
death  of  her  husband,  Charles  Lundy,  al- 
leged to  have  been  caused  by  the  Joint  and 
concurrent  negligence,  recklessness,  willful- 
ness, and  wantonness  of  the  defendants. 
The  complaint  alleges:  That  the  defendants 
at  the  time  hereinafter  mentioned  were  cor- 
porations doing  business  in  the  city  of  Co- 
lumbia and  respectively  owning  and  main- 
taining plants,  poles,  and  wires,  susp^ided 
on  poles  therein.  .  That  on  or  about  the  11th 
day  of  June,  1908,  the  defendants  carelessly, 
negligently,  willfully,  and  wantonly  had  fail- 
ed to  properly  and  safely  insulate  their  re* 
spective  wires,  and  to  inspect  the  same^  and 
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to  keep  the  same  in  a  proper  and  safe  con- 
dition, and  carelessly,  negligently,  reckless- 
ly, wUlfnlly,  and  wantonly  had  suffered 
their  respective  wires  to  cross  and  come  in 
contact  with  each  other,  and,  by  rubbing 
against  each  other,  to  wear  away  the  insula- 
tion thereon,  whereby,  on  or  about  the  11th 
day  ot  June,  1908,  and  while  the  said  Charles 
Lundy  in  the  performance  of  his  duties  was 
on  one  of  the  poles  of  the  said  Southern  Bell 
Telephone  &  Telegraph  Ck>mpany  on  Main 
street  in  said  city,  and  when  he  came  in  con- 
tact with  a  wire  or  wires,  of  the  said  South- 
em  '  Bell  Telephone  &  Telegraph  Company, 
a  powerful,  dangerous  and  deadly  current  of 
electricity  passed,  and  was  conducted  from 
the  wire  or  Wires  of  the  said  the  Columbia 
Electric  Street  Railway  Light  &  Power  Com- 
pany, along,  through  and  over  the  said  wire 
or  wires  of  the  said  Southern  Bell  Telephone 
&  Telegraph  Company,  with  which  the  said 
Charles  Lundy  was  in  contact,  and  into  the 
body  of  the  said  Charles  Lundy,  whereby 
he  received  a  fatal  shock.  That  the  duties 
the  said  Charles  Lundy  was  then  performing 
were  the  arrangement  and  the  working  with 
or  on  certain  lines  or  wires  of  the  city  of 
Columbia,  connected,  or  to  be  connected,  with 
the  said  poles  of  the  said  defendant  South- 
em  Bell  Telephone  &  Telegraph  Company, 
and  that  said  duties  were  being  performed 
for  the  city  of  Columbia.  The  defendants 
denied  the  allegations  of  negligence  and  in* 
tentional  wrong,  and  set  np  the  defenses  of 
contributory  negligence  and  assumption  of 
risk.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff,  against  the  defendant  South- 
em  Bell  Telephone  &  Telegraph  Company, 
for  $20,000,  and  the  said  defendant  appealed 
upon  exceptions  which  will  be  reported. 

We  proceed  to  consider  the  exceptions. 

First  and  second  exceptions: 

[1]  These  exceptions  were  not  argued  by  the 
appellant's  attorneys,  and  must  be  consid- 
ered as  being  withdrawn. 

Third  and  fourth  exceptions: 

[2]  These  exceptions  assign  error  on  the 
part  of  his  honor,  the  presiding  Judge,  in  re- 
fusdng  to  allow  the  defendant  telephone  com- 
pany to  Introduce  in  evidence  certain  papers, 
entitled  "Notice  to  all  Employ^"  which  the 
signature  of  Charles  Lundy  showed  had  been 
received  by  him  several  years  previously, 
while  he  was  in  the  employment  of  the  tele- 
phone company.  The  papers  were  offered 
for  the  purpose  of  showing  that  Charles 
Lundy  had  knowledge  that  it  was  dangerous 
to  handle  electric  wires.  Even  conceding 
that  the  ruling  was  erroneous,  it  was  not 
prejudicial,  as  the  testimony  showed  that 
Lundy  was  an  expericmced  lineman,  and 
there  was  other  testimony  to  the  effect  that 
Lundy  had  knowledge  of  the  facts  which 
the  papers  were  intended  to  prove. 

Fifth  exception: 

[31  Assignment  of  error  **a**  cannot  be  sus- 
tained,  for  the  reason  that  the  charge  in 


this  respect,  even  if  erroneous,  was  not  prej- 
udicial to  the  rights  of  the  appeUant 

[43  Nor  can  assignment  of  error  "b"  be 
sustained,  as  the  charge  in  this  respect  must 
be  considered  in  connection  with  the  entire 
charge,  when  it  will  be  seen  that  the  pre- 
siding Judge  instructed  the  Jury  that  the 
telephone  company  was  not  liable  unless  its 
negligence  was  the  proximate  cause  of  the 
injury  sustained. 

Sixth  exception: 

[5]  It  Is  axiomatic  that  the  caution  which 
an  ordinarily  prudent  man  is  bound  to  ex- 
ercise, in  the  operation  of  dangerous  in- 
strumentalities, must  be  greater  than  in 
those  cases  not  attended  with  danger.  And, 
as  electric  wires  in  streets  are  liable  to  be- 
come exceedingly  dangerous,  unless  proper- 
ly guarded,  it  necessarily  follows  that  those 
operating  such  appliances  are  required  to 
exercise  a  very  high  degree  of  care  in  their 
construction,  repair,  inspection,  and  main- 
tenance, in  order  to  prevent  injury  to  others. 
Parsons  v.  Electric  Co.,  69  S.  C.  305,  48  S.  BL 
284,  104  Am.  St  Rep.  800. 

Seventh  exception: 

[81  This  charge  eliminated  from  the  con- 
sideration of  the  Jury  the  question  whether 
there  was  negligence  on  the  part  of  the 
telephone  company  in  suspending  the  wires. 

If  the  wires  were  properly  suspended,  then 
their  breaking  or  falling,  whereby  they  be- 
came charged  with  a  dangerous  current  of 
electricity,  from  wires  underneath,  would 
not  render  the  telephone  company  liable  for 
an  injury  resulting  therefrom,  in  the  absence 
of  negligence  on  its  part. 

[71  "Negligence"  is  a  mixed  question  of 
law  and  fact  It  is  the  duty  of  the  court  to 
define  negligence,  but  it  is-  the  province  of 
the  Jury  to  determine  whether  it  exists  in  a 
particular  case. 

The  charge  of  the  presiding  Judge  was  at 
variance  with  the  rule  thus  stated  in  the 
case  of  Parsons  v.  Electric  Co.,  60  S.  C.  305» 
48  8.  B.  284,  104  Am.  St  Rep.  800:  ''The  ex- 
tent to  which  wires  conveying  deadly  electric 
currents  should  be  insulated  or  otherwise 
guarded  mu^t  he  decided  by  the  fury,  under 
the  facta  of  each  case.  No  rule  of  law  can 
he  laid  down  on  the  suhjeetJ* 

Under  the  said  charge,  it  is  hardly  con- 
ceivable how  the  Jury  could  have  rendered 
any  verdict,  except  for  the  plaintiff,  as  they 
were  not  permitted  to  consider  the  question 
of  negligence.     This  exception  is  sustained. 

Eighth  exception: 

[SI  So  much  of  the  request  as  is  set  out 
in  the  exception  Is  an  exact  reproduction  of 
the  language  of  the  court  in  the  case  of 
Parsons  v.  Electric  Co.,  09  S.  C.  305,  48  S. 
E.  284,  104  Am.  St  Rep.  800,  and  this  excep- 
tion is  overruled. 

Ninth  exception: 

[•1  The  presiding  Judge  properly  refused 
the  request  on  the  ground  that  it  embodied 
a  charge  on  the  facts.  Weaver  v.  Railway* 
76  S.  C.  49,  56  S.  E.  657»  121  Am.  St  Rep. 
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934;    Martin  t.  Railway,  84  S.  C.  568,  66  S. 

B.  993;  TurbyfiU  v.  Railway,  86  S.  C.  395, 
68  S.  E.  687;  Finch  t.  Railway,  87  S.  0. 
190,  69  S.  E.  208. 

Tenth  exception: 

[10]  In  refusing  the  request  mentioned  In 
this  exception,  the  presiding  Judge  assigned 
the  following  reasons:  "Now  the  sixth  re-, 
quest  I  refuse  to  charge  you,  because  that 
request  distinctly  sets  forth  the  relation  of 
employ^,  which  is  the  law  that  governs  mas- 
ter and  servant.  The  first  request  which  I 
charge  you  did  not  have  any  reference  to 
employ 6  or  master  and  servant;  the  sixth 
does.  I  do  not  think  the  sixth  is  applicable 
to  this  case."  These  reasons  show  that  the 
request  was  properly  refused. 

Eleventh  exception: 

[11]  As  this  case  must  be  remanded  for  a 
new  trial,  we  deem  it  advisable  not  to  com- 
ment upon  the  testimony,  but  merely  to  state 
that  there  was  testimony  tending  to  show 
that  the  plaintiff  was  entitled  to  punitive 
damages.  Besides,  even  though  no  particu- 
lar fact  may  be  sufficient,  alone,  to  show  that 
the  plaintiff  was  entitled  to  punitive  dam- 
ages, nevertheless,  when  considered  together, 
they  may  have  that  effect.  Railroad  v.  Part- 
low,  14  Rich.  237;  Dantzler  v.  Cox,  75  S.  C. 
334,  55  S.  E.  774;  Werta  v.  Ry.,  76  S.  C.  388, 
57  S.  E.  194;    Rhodes  v.  Cotton  MUls,  87  S. 

C.  18,  68  S.  E.  824. 
Twelfth  exception: 

In  the  case  of  Parsons  v.  Electric  Co.,  69 
S.  C.  305,  48  S.  E.  284.  104  Am.  St.  Rep.  800. 
the  court  uses  this  language:  **The  rule  as 
to  the  degree  of  care,  in  the  use  of  electric^ 
ity,  is  the  same  as  in  the  use  of  steam  and 
other  agencies — the  care  must  be  proportion- 
ate to  the  danger.  In  determining  the  dan- 
ger, it  is  the  duty  of  those  in  control  to  have 
in  view  all  the  surroundings,  including  the 
contiguity  of  other  wires,  and  their  liability 
to  fall  and  come  in  contact  with  the  dan- 
gerously charged  wires.  As  said  by  the  Su- 
preme Court  of  New  Jersey  in  Anderson  v. 
Jersey  City  Electric  Light  Co.  [63  N.  J.  Law, 
390]  43  Atl.  655:  *Care  in  this  sense  means 
more  than  mere  mechanical  skill;  it  in- 
cludes circumspection  and  foresight  with  re- 
gard to  reasonably  probable  contingencies.* 
The  failure  to  adopt  all  usual  appliances  and 
methods  to  prevent  contact  and  hurtful  dis- 
charge of  the  current  through  another  wire 
is  a  breach  of  duty  to  the  public.  This  view 
is  supported  by  the  almost  unbroken  current 
of  authority" — citing  numerous  cases. 

[12,13]  A  telegraph  or  telephone  company 
is  not  liable  in  damages  for  injuries  sustain- 
ed by  persons  coming  in  contact  with  its 
wires,  unless  it  was  guilty  of  '*negligence,*' 
which  may  be  defined  as  the  failure  to  exer- 
cise that  degree  of  care  which  a  person  of 
ordinary  intelligence  and  prudence  might  rea- 
sonably, be  expected  to  exercise,  under  the 
circumstances  of  the  particular  case. 


While  it  is  true  that  a  telegraph  or  tele- 
phone company  is  only  bound  to  exercise 
ordinary  care,  nevertheless  a  person  of  ordi- 
nary intelligence  and  prudence  is  expected  to 
use  greater  caution  in  dealing  with  very  dan- 
gerous instrumentalities  than  in  those  cases 
where  there  Is  less  danger. 

Questions  of  negligence  arising  In  cases 
where  injuries  have  been  sustained  through 
contact  with  electric  wires  in  the  streets  are 
to  be  determined,  like  all  other  questions  of 
negligence,  by  the  Jury,  upon  the  facts  In  the 
particular  case,  unless  they  are  only  sus- 
ceptible of  one  inference. 

[14]  Therefore,  when  the  presiding  Judge 
charged  that  it  was  the  duty  of  a  telegraph 
or  telephone  company  to  keep  Its  wires  per- 
fectlp  insulated,  and  that  it  must  exercise 
the  utmost  care  to  keep  them  in  that  condi- 
tion, he  not  only  invaded  the  province  of  the 
Jury,  but  required  of  the  telegraph  or  tele- 
phone company  a  greater  degree  of  care  than 
the  law  Imposes  in  such  cases. 

This  exception  Is  therefore  sustained. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 

JONES,  C.  J.,  and  WOODS,  J.,  concur. 

HYDRICK.  J.  I  concur  in  the  opinion  of 
Mr.  Justice  GARY,  except  as  to  the  disposi- 
tion of  the  ninth  exception.  I  am  unable  to 
see  wherein  the  defendant's  fourth  request 
embodies  a  charge  upon  the  facts.  But  there 
was  no  prejudicial  or  reversible  error  In  re- 
fusing the  request,  because  substantially  the 
same  instruction  as  is  therein  requested  was 
given  to  the  Jury  in  other  parts  of  the  charge^ 


(90  s.  C.  138) 

STATE  V.  GARLINGTON  et  al.t 

(Supreme  Court  of  South  Carolina.     Nor.  18. 

1911.) 

1.  Criminal  Law  (§  H67*)— Appeai>-Harm- 
LEss  E3RB0R— Indictment. 

Where  accused  were  found  guilty  upon  the 
fourth  count  only,  the  question  of  whether  the 
other  counts  sufficiently  charged  an  offense  is 
immaterial  on  appeal,  m  absence  of  prejudicial 
error  in  admitting  evidence  under  such  other 
count 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law.   Cent.    Dig.   |§  3101--3106;    Dec.   Dig.   | 

1167.*] 

2.  Criminal  Law  (|  1160*)— Appeal— Harm- 
less Error— Admission  or  Evidence. 

The  admission  of  immaterial  evidence  is 
not  reversible  in  absence  of  a  showing  of  prejo* 
dice  to  accused  therefrom. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }§  3137-3143;  Dec  Dig.  f 
1169.*] 

3.  Criminal  Law  (§  1168*)— AppeaIt-Habm- 
less  Error. 

Any  error  in  refusing  to  entertain  a  mo- 
tion by  accused  at  the  close  of  the  8tate*t  evi- 
dence for  the  direction  of  a  verdict,  because  of 
the  trial  court's  practice  of  hearing  such  mo- 
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tions  only  after  all  the  evidence  was  fai,  was 
cured  where,  after  accused's  refusal  to  pat  in 
any  evidence,  tlfe  motion  was  renewed  and  re- 
fused after  argument  when  the  court  offered 
to  permit  accused  to  put  in  evidence;  accused 
not  having  been  prejudiced  by  the  ruling  on 
the  original  motion. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,    Cent    Dig.   f§  3129-3136;    Dec.   Dig.  § 

1168.*] 

4.  Criminal  Law  (S  699*)— Discretion  oi* 
Trial  Court— Order  of  Argument. 

Matters  of  detail  as  to  the  order  in  which 
the  arguments  Of  the  state  and  accused  shall 
be  made  is  ordinarily  for  the  trial  judge's  sound 
discretion. 

[Ed.    Note.^For    other   cases,    see    Criminal 
Law.  Cent  Dig.  Sf  1655,  1656;    Dec  Dig.  S 

699.*1 

5.  Criminal  Law  (§  645*)  —  Trial  —  Argu- 
ment —  Right  to  Open  and  Close  — 
Waives. 

An  accused  who  has  the  right  to  open  and 

reply  may  waive  either  or  both  of  such  rights. 

[Ed.    Note.— For    other    cases,    see    Criminal 

Law,   Cent.   Dig.   |§   1507'-1509;    Dec.   Dig.    § 

645.*] 


6.  Criminal  Law  (§§  763,  764*)— Trial— In- 
structions—Province or  Jury. 

A  requested  charge  that  on  a  prosecution 
for  larceny  a  strong  ];)resumption  arises  that 
there  was  no  felonious  intent  if  the  taking  was 
open,  and  that,  if  there  was  no  subsequent  at- 
tempt to  conceal  the  property  and  an  avowal 
of  Its  taking,  such  presumption  must  be  re- 
butted by  clear  and  convincing  evidence,  was 
properly  refused  as  invading  the  jury's  prov- 
ince and  violating  the  constitutional  inhibition 
against  the  court^  expressing  an  opinion  as  to 
the  weight  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1731-1748;  Dec.  Dig.  §§ 
763,  764.»] 

Appeal  from  General  Sessions  Circuit 
Court  of  Riclilaiid  County;  George  E.  Prince, 
Judge. 

"To  be  officially   reported." 

John  W.  Garlington  and  another  were 
convicted  of  fraudulent  breach  of  trust,  and 
they  appeal.   Affirmed. 

Dial  &  Todd,  Christie  Benet,  R.  E.  Carwile, 
and  B.  L.  Abney,  for  appellants.  Solicitor 
W.  Hampton  Cobb  and  J.  W.  Thurmond, 
for  the  State. 

JONES,  C.  J.  The  appellants,  having 
been  brought  to  trial  upon  an  indictment 
coLtalnlng  five  counts,  were  found  guilty 
upon  the  fourth  count  only,  and  now  appeal 
to  this  court  from  the  judgment  and  sen- 
tence. 

The  fourth  count,  upon  which  the  convic- 
tion was  had,  charges  a  breach  of  trust  by  the 
said  defendants  by  the  conversion  to  their 
own  use  of  the  sum  of  $55,596  in  money,  of 
the  property  of  the  Seminole  Securities  Com- 
pany, Intrusted  to  the  defendants  and  con- 
verted to  their  own  use  with  fraudulent  in- 
tention. It  Is  alleged  in  the  first  ground  ot 
appeal  that  there  was  error  in  the  refusal 
of  a- motion  made  by  the  defendants  at  the 
trial  to  quash  the  first,  second,  and  third 
<-ounts  of  the  indictment  upon  certain  grounds 


then  stated.  In  the  view  taken  by  this  court, 
however.  It  is  not  necessary  here  to  set  out 
the  grounds  of  this  motion  in  detail;  but  it 
is  sufficient  to  say  that  the  motions  Involved 
no  charge  of  duplicity  or  Improper  joinder  of 
counts,  but  were  merely  demurrers  to  the  le- 
gal sufficiency  of  the  averments  contained  in 
the  said  three  counts. 

As  the  defendants  were  acquitted  by  the 
verdict  upon  each  of  the  counts  so  sought  to 
be  quashed,  it  Is  somewhat  difficult  to  per- 
ceive how  they  could  have  been  prejudiced 
by  any  alleged  error  in  refusing  to  quash 
these  counts.  It  is  true  that  it  is  charged 
by  the  appellants  in  this  exception  that,  by 
reason  of  the  refusal  to  quash  these  counts, 
certain  evidence  was  admitted  as  relevant 
and  competent  which  could  not  otherwise 
have  been  introduced,  and  that  thereby  the 
defendants  suffered  prejudice.  While,  how- 
ever, it  is  so  charged  in  general  terms  that 
irrelevant  and  Incompetent  evidence  was  so 
admitted.  It  has  not  been  made  to  appear 
that  either  of  the  defendants  has  thereby 
been  prejudiced. 

[1]  The  defendants  having  been  found 
guilty  upon  the  fourth  count  only,  the  ques- 
tion as  to  whether  any  crime  was  sufficient- 
ly charged  in  the  other  counts  of  the  Indict- 
ment becomes  purely  speculative,  and  it 
need  not  be  considered  In  the  absence  of 
any  showing  of  prejudicial  error  in  the  ad- 
mission of  evidence  in  support  thereof.  State 
V.  Dalby,  86  S.  C.  367,  68  S.  E.  633. 

The  second  and  third  exceptions  assign 
error  In  the  admission  of  testimony  as  to 
the  value  of  the  stock  of  the  Carolina  Agen- 
cy  Company  at  a  time  subsequent  to  the 
transfer  of  such  stock  by  the  defendant 
Garlington  to  the  Seminole  Securities  Com- 
pany; it  being  contended  that  only  the  value 
of  the  stock  at  the  time  of  the  transfer  was 
relevant  or  material.  Assuming  that  the 
evidence  in  question  was  immaterial  ana 
Irrelevant,  no  showing  has  been  made  that 
any  prejudice  has  resulted  to  either  of  the 
defendants  in  consequence  of  its  admission. 

[21  Even  if  it  be  true,  as  claimed  in  ar- 
gument by  appellants  here,  that  **the  subse- 
quent value  could  not  throw  any  light  on 
the  issue,"  It  does  not  follow  that  prejudi- 
cial error  was  committed  in  receiving  tbifr 
evidenee.  If  a  circuit  judgmedt  Is  to  be  re- 
versed in  every  Instance  in  whicb  any  evi- 
dence is  admitted  which  does  not  throw 
light  upon  the  issue,  there  would  be  few 
cases  in  which  the  granting  of  a  new  trial 
would  not  be  rendered  necessary  by  the  in- 
trusion of  some  particle  of  testimony.  The 
contention  in  these  exceptions  being  merely 
that  the  evidence  In  question  was  Irrele- 
vant, and  there  being  no  allegation  nor 
showing  of  prejudice  to  the  defendants  by 
reason  of  its  admission,  it  is  not  necessary 
to  consider  the  question  of  its  materiality 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 


566 


72  SOUTHEASTBRN  REPORTER 


(B.a 


to  the  issue  under  the  count  of  the  indict- 
ment upon  which  the  appellants  were  con- 
victed. 

[3]  The  fourth,  fifth,  sixth,  and  sixteentn 
exceptions  seek  to  present  the  question  as  to 
whether  there  was  error  in  refusing  to  en- 
tertain a  motion  made  by  the  defendants  at 
the  conclusion  of  the  evidence  in  behalf  of 
the  state  for  the  direction  of  a  verdict  of 
acquittal.  Upon  this  point  the  record  shows 
that,  at  the  close  of  the  evidence  in  chief, 
upon  a  motion  by  the  counsel  for  defend- 
ants for  the  direction  of  a  verdict  of  not 
guilty,  the  presiding  judge  would  not  then 
entertain  the  motion,  announcing  it  to  be 
his  practice  not  to  consider  such  motions 
until  the  entire  evidence  in  the  case  was 
concluded.  It  further  appears,  however, 
that  after  said  ruling  has  been  made,  the 
defendants  announced  that  they  would  intro- 
duce no  evidence,  whereupon  the  motion  for  a 
direction  of  a  verdict  of  not  guilty  was 
renewed,  and,  after  full  argument,  was  re- 
fused by  the  presiding  Judge.  Thereafter 
the  presiding  Judge  ruled  that  the  defend- 
ants would  be  permitted  to  introduce  evi- 
dence in  their  own  behalf,  if  they  so  desired 
stating  that  he  would  allow  such  evidence 
as  matter  of  right  on  part  of  the  defendants. 

If  there  was  any  error,  therefore,  in  the 
original  ruling  of  the  circuit  Judge  upon  this 
point,  it  was  clearly  cured  by  the  subsequent 
decision  allowing  the  defendants  to  offer  evi- 
dence in  their  own  behalf.  Practically  the 
action  of  the  presiding  Judge  in  this  par- 
ticular was  tantamount  to  acceding  to  the 
request  of  the  defendants  that  their  motion 
for  the  direction  of  a  verdict  might  be  heard, 
and,  if  refused,  they  should  then  be  permit- 
ted to  offer  evidence  in  their  defense.  This 
motion  for  direction  of  verdict  having  thus 
been  heard  at  the  conclusion  of  the  evidence 
on  behalf  of  the  state,  and  the  defendants 
having  thereafter  been  given  full  opportuni- 
ty to  introduce  evidence  in  their  own  be- 
half, they  cannot  be  permitted  to  decline  to 
take  advantage  of  such  opportunity,  and 
thereafter  be  heard  to  complain  of  a  ruling 
alleged  to  be  erroneous,  which  did  not  in 
any  way  deprive  them  of  any  substantial 
right,  and  which  is  not  shown  to  have  in  any 
degree  affected  the  result  of  the  trial. 

The  seventh  exception  alleged  erroF  in  re- 
fusing to  grant  the  said  motion  for  the  di- 
rection of  a  verdict  of  acquittal  upon  each  of 
the  counts  of  the  indictment  As,  however, 
the  defendants  were  in  fact  acquitted  upon 
all  the  counts  except  the  fourth,  it  will  only 
be  necessary  to  consider  this  exception  In  so 
far  as  it  relates  to  that  particular  count 
With  reference  to  this  court  the  averment 
is  in  general  terms  that  there  was  no  evi- 
dence of  any  conversion  by  defendants  to 
their  own  use  of  any  moneys  as  alleged  nor 
any  testimony  or  evidence  tending  to  show 
any  breach  of  trust  with  fraudulent  intent 
committed  by  said  defendants.  Without  un- 
dertaking to  rehearse  the  evidence  upon  this 


point,  it  is  suflSdent  to  say  that  there  was 
competent  testimony  for  the  consideration 
of  the  Jury,  tending  to  show  that  the  defend- 
ant J.  Y.  Garllngton,  as  president  and  direc- 
tor of  the  Seminole  Securities  Company,  and 
the  defendant  James  Stobo  Young,  as  secre- 
tary and  director  of  the  said  company,  acting 
In  concert,  misappropriated  and  converted  to 
their  own  use  moneys  belonging  to  the  said 
company  and  then  held  by  them  in  trust,  to 
the  amount  of  several  thousand  dollars,  and 
that  the  defendants  so  made  use  of  the  said 
moneys  with  the  fraudulent  intention  of  de- 
priving the  said  company  and  the  stockhold- 
ers thereof  of  their  property  therein.  Such 
being  the  evidence  tending  to  establish  the 
breach  of  trust  as  charged,  there  was  no  er- 
ror by  the  presiding  Judge  in  refusing  the 
motion  to  direct  a  verdict  of  acquittal  as  to 
either  of  the  defendants  upon  this  count  of 
the  indictment 

The  substantial  question  sought  to  be  pre^ 
sented  by  the  eighth,  ninth,  and  tenth 
grounds  of  appeal  relates  to  the  right  to  the 
opening  and  reply  In  argument  before  the 
Jury.  It  appears  that  the  presiding  Judge 
ruled  that  the  defendants  had  the  right  to 
such  opening  and  reply,  and  the  only  ques- 
tion of  any  moment  which  can  be  considered 
as  raised  by  these  exceptions  is  as  to  wheth- 
er the  state  is  required  to  make  the  opening 
argument  to  the  Jury  in  a  case  where  the 
defendant  has  the  right  to  open  and  reply. 

[4]  As  to  this  question.  It  is  to  be  noted 
that  the  matters  of  detail  as  to  the  order  In 
which  a  number  of  arguments  on  behalf  of 
the  state  and  of  the  defendant  shall  be  made 
is  ordinarily  to  be  left  to  the  sound  discre- 
tion of  the  presiding  Judge,  and  there  is  no 
complaint  here  of  any  abuse  of  discretion 
in  this  particular. 

[5]  No  doubt  the  defendant  in  a  criminal 
case,  where  he  has  a  right  to  open  and  reply 
in  argument,  may  waive  either  or  both  of 
those  rights.  It  may  be  true,  furthermore^ 
that  the  defendant  in  a  criminal  case,  having 
the  right  to  reply  in  argument  by  reason  of 
not  introducing  evidence,  may  decline  to 
open  In  argument  and  stUl  retain  the  right 
to  make  the  closing  argument  to  the  Jury, 
either  upon  the  case  in  general  or  by  way  of 
reply  to  any  contention  on  the  part  of  the 
state.  But  no  such  question  is  presented 
here,  as  the  defendants  were  not  required  to 
open  in  argument  to  the  Jury  in  any  such 
sense  as  would  limit  their  reply  to  the  points 
made  in  the  opening  address  to  the  Jury. 
These  exceptions,  therefore^  cannot  be  sus- 
tained, since  there  is  no  ground  for  con- 
tending that  any  substantial  right  of  de- 
fendants in  the  matter  of  argument  was  ei- 
ther abridged  or  denied  to  them.  When  tho 
charge  of  the  trial  Judge  is  considered  as  a 
whole,  it  will  be  found  free  from  error  In 
any  of  the  particulars  to  which  reference 
is  made  in  the  remaining  exceptions. 

[6]  The  weight  to  be  given  to  any  evidence 
in  the  case  being  entirely  a  matter  for  de- 
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termination  by  the  Jury,  tbe  presiding  judge 
committed  no  error  in  refusing  to  charge 
tbe  Jury,  as  requested  b^  the  defendants, 
that,  on  a  prosecution  for  larceny,  **a  strong 
presumption  arises  that  there  was  no  feloni- 
ous Intent,  if  the  taking  was  open  and  no- 
torious; and  that,  If  there  was  no  subse- 
quent attempt  to  conceal  the  property  and 
no  denial  but  avowal  of  the  taking,  this 
presumption  must  be  repelled  by  clear  and 
conylncing  evidence."  A  charge  In  the  lan- 
guage of  the  request  Just  quoted  would  have 
been  an  invasion  of  the  province  of  the  Jury 
and  a  violation  of  the  constitutional  inhibi- 
tion against  the  expression  of  an  opinion  aa 
to  the  weight  to  be  given  to  the  testimony 
in  the  case.  All  that  the  defendants  had  the 
right  to  ask  upon  this  point  was  granted  by 
the  trial  Judge  when  he  charged  that  any 
evidence  as  to  the  taking  being  open  and 
notorioua,  as  to  the  absence  of  any  attempt 
to  conceal  the  property,  and  as  to  there  be- 
ing no  denial  but  an  avowal  of  the  taking 
should  be  considered  by  the  Jury  in  deter- 
mining the  issue  as  to  felonious  intent  The 
charge  was  free  from  error  in  any  of  the 
particulars  as  to  which  complaint  is  made 
by  these  exceptions. 

The  Judgment  of  the  circuit  court  is  af- 
firmed^ 

GARY,    A    J.,    and    WOODS    and    HY- 
DRICK,  JJ.,  concur. 
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(Sapreme   Court  of  North  Carolina.     Nov.  1, 

1911.) 

1.  CBiinNAL  Law  {§  lOSe*)— Appeal— Objio- 
TioNs— Insufficiency  of  Evidence. 

The  objection  that  there  was  not  suflScient 
evidence  to  sustain  a  conviction  cannot  be  first 
raised  in  the  appellate  court. 

[Ed.  Note.—For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |§  2639-2641 ;   Dec.  Dig.  §  1036.*] 

2.  Obihinal  Law  (f  829*)— TsiAii— Inbtbuo- 
TioNs— Heqfests. 

It  was  not  error  to  refuse  instructions  re- 
quested by  accused,  where  the  court  gave  in- 
structions identical  in  meaning  and  almost  iden- 
tical in  language  to  those  requested. 

[£3d.    Note.--For    other    cases,    see    Criminal 
Law,  Cent  Dig.  f  2011 ;   Dec.  Dig.  §  829.*1 

3.  Rape  (§  35*)— Pbosecution— Admission  of 
Evidence. 

Evidence  was  admissible,  in  a  prosecution 
for  assault  with  intent  to  rape,  that  on  the 
same  day,  as  prosecutrix  passed  tiie  accused,  he 
eaught  her  by  the  ankle,  and  said,  "You  are  as 
fat  as  a  pig,  ain't  you,''  being  evidence  of  an- 
other assault,  of  which  aceu^ea  could  have  been 
convicted  under  the  indictment 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  If  42-45;  Dec.  Dig.  S  35.*] 

4.  Cbiminal  Law  d  STl**}— Eviobnob— Otbxb 
Otfenses. 

The  evidence  was  also  admissible  as  tend- 
ing to  prove  the  animus  and  intent  of  the  ac- 
cused. 

[Bid.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  Sf  880-832 ;   Dec.  Dig.  i  371.*] 


5.  Cbiminal    Law    (|    1170% ♦)— Appeal— 
Harmless  E3bbob— Exclusion  of  Evidence. 

Where  it  does  not  appear  what  answer 
would  have  been  given  to  a  question,'  asked  in 
a  prosecution  for  assault  with  intent  to  com- 
mit rape,  as  to  whether  accused  was  considered 
bright,  or  had  the  reputation  of  not  having  a 
strong  mind,  and  it  appears  that  witness  would 
have  probably  answered  both  questions  in  tiie 
negative,  it  cannot  be  said  that  accused  was 
prejudiced  by  excluding  the  answer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3129-3135;  Dec.  Dig.  S 
U70%.*] 

6.  Criminal  Law  (|  448*)— Evidence— Opin- 
ion Evidence. 

Evidence,  in  a  prosecution  for  assault  with 
intent  to  commit  rape,  that  the  defendant  would 
sort  of  "listen"  while  committing  the  assault 
was  not  objectionable  as  being  an  opinion ;  the 
instantaneous  conclusions  of  the  mind  as  to  tbe 
condition  of  mental  or  physical  state  of  persons, 
animals,  etc.,  derived  from  observations  of  a 
variety  of  facts  presented  to  the  senses  at  one 
time,  being  really  facts,  and  not  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,    Cent  Dig.  H   1035-1051;    Dec   Dig.   i 

448.*] 

Appeal  from  Superior  Court,  Richmond 
County;  Ferguson,  Judge. 

Jim  Leak  was  convicted  of  assault  with 
intent  to  rape,  and  he  appeals.    Affirmed. 

The  defendant  is  charged  in  the  indict- 
ment with  the  crime  of  assaulting  Maggie 
Hasty,  who  was  about  12  years  of  age,  with 
the  intent  to  commit  rape,  and  upon  convic^ 
tion  was  sentenced  to  a  term  of  flye  years  in 
the  state*s  prison. 

The  assault  is  alleged  to  have  been  com* 
mitted  at  the  home  of  the  prosecuting  wit- 
ness, where  the  defendant,  who  Is  an  old 
negro  man,  was  working,  and  the  only  per- 
son on  the  premises,  except  the  defendant 
and  the  witness,  was  a  little  sister  of  the  wit- 
ness. Neighbors  lived  within  a  short  dis- 
tance, but,  if  the  evidence  of  the  state  is  be- 
lieved, the  place  of  the  assault  was  at  the 
back  of  the  house,  on  the  stairs  leading  into 
the  basement,  which  was  at  least  practical- 
ly concealed. 

Maggie  Hasty  was  examined  as  a  witness 
for  the  state,  and  testified  to  the  assault  and 
the  circumstances  surrounding  her  at  the 
time.  Among  other  things,  she  said  that  the 
defendant  had  his  hand  on  her  person  under 
her  clothes,  when  a  neighbor  called  her,  and 
that  he  then  desisted.  The  witness  was  per- 
mitted to  say  that  the  defendant  had  put 
his  hands  on  her  before  on  the  day  of  the 
assault,  and  the  defendant  excepted;  also  on 
what  part  of  her  person  the  defendant  had 
his  hands  when  the  neighbor  called  her,  and 
defendant  excepted;  also  that,  when  com- 
mitting the  assault,  the  defendant  "would 
kind  of  listen,"  and  defendant  excepted. 

She  was  asked  on  cross-examination  if  the 
defendant  was  "considered  bright,*'  and  if  he 
did  not  have  the  reputation  "of  not  being 
strong-minded.'*  Upon  objection,  the  witness 
was  not  permitted  to  answer  either  question, 
and  the  defendant  excepted. 


«For  other  eases  see  same  topio  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  it  Rep'r  Isdezea 
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The  defendant  tendered  the  following 
prayers  for  Instructions: 

*'(1)  That  the  evidence  must  show,  beyond 
a  reasonable  doubt,  not  only  an  assault,  but 
that  the  defendant  Intended  to  gratify  his 
passion  on  the  person  of  Maggie  Mae  Hasty, 
jind  that  he  Intended  to  do  so  at  all  events, 
notwithstanding  any  resistance  made  on  her 
part  If  they  are  not  so  satisfied,  they  can- 
not convict  the  defendant  of  an  assault  with 
intent  to  commit  rape  upon  the  said  Maggie 
Mae  Hasty. 

"(2)  That  the  defendant  can  be. convicted 
of  the  lesser  offense  of  assault  and  battery, 
or  a  simple  assault 

"(3)  That  the  Jury  must  find,  beyond  a  rea- 
sonable doubt,  from  the  evidence  that  the 
defendant  placed  his  hand  upon  the  person 
of  Maggie  Mae  Hasty  with  the  intent  and 
purpose  at  the  time,  notwithstanding  any 
resistance  she  might  make,  and  at  all  events, 
to  gratify  his  passion  on  her  person,  before 
he  can  be  convicted  of  an  assault  to  commit 
rape." 

There  was  no  request  to  charge  the  jury 
that  there  was  not  sufficient  evidence  to  sus- 
tain the  indictment,  but  upon  the  rendition 
of  the  verdict  the  defendant  moved  the  court 
to  set  aside  the  verdict:  (1)  As  being  against 
the  weight  of  the  evidence ;  (2)  for  errors  In 
the  admission  and  rejection  of  testimony; 
for  errors  in  his  honor's  charge  to  the  jury; 
(3)  for  failure  to  give  the  special  instructions 
asked  by  the  defendant 

The  Attorney  General  and  Geo.  L.  Jones, 
Asst.  Atty.  Gen.,  for  the  State. 

ALLEN,  J.  Upon  an  examination  of  the 
record,  we  find  no  error  which  entitles  the 
defendant  to  a  new  trial. 

[1]  The  objection  that  there  was  not  suf- 
ficient evidence  to  sustain  a  conviction  can- 
not be  entertained  after  verdict  (State  v. 
Harris,  12a  N.  C.  578,  26  S.  E.  774;  State  v. 
Huggins,  126  N.  C.  1055.  35  S.  E.  606;  State 
V.  Williams.  129  N.  C.  582,  40  S.  E.  84); 
but,  if  it  had  been  made  In  apt  time,  it  could 
not  avail  the  defendant,  as  the  evidence  is 
as  conclusive  as  In  State  v.  Page,  127  N.  C. 
512,  37  S.  E.  66,  and  stronger  than  in  State 
V.  Garner,  129  N.  C.  536,  40  S.  E.  6,  In  which 
judgiuents  upon  verdicts  of  guilty  were  ap- 
proved. 

[2]  His  honor  gave  the  defendant  the 
benefit  of  all  the  Instructions  requested,  as 
appears  from  the  following  excerpt  from  his 
charge:  '*The  evidence  must  show,  beyond 
a  reasonable  doubt,  not  only  an  assault,  but 
that  the  defendant  intended  to  gratify  his 
passion  on  the  person  of  Maggie  Mae  Hasty, 
and  that  he  intended  to  do  so  at  all  events, 
notwithstanding  any  resistance  made  on  her 
part;  and.  If  the  evidence  does  not  so  satls- 
iy  your  mind,  you  cannot  convict  the  defend- 
ant of  the  assault  with  Intent  to  commit 
rape  upon  the  said  Maggie  Mae  Hasty.  The 
^Jefendant  can  be  convicted  of  the  lesser  of- 
fense of  assault  and  battery,  or  simple  as- 


sault The  jury  must  find,  beyond  a  rea- 
sonable doubt,  that  he  placed  bis  hands  upon 
the  person  of  Maggie  Mae  Hasty,  with  the 
intent  and  purpose  at  the  time,  notwith- 
standing any  resistance  she  might  make,  and 
at  all  events,  to  gratify  his  passion  on  her 
person,  before  he  can  be  convicted  of  an  as- 
sault to  commit  rape." 

[3, .  4]  It  was  competent  for  the  state  to 
prove  that  the  defendant  placed  his  hands 
on  the  prosecutrix  at  another  time  on  the  day 
of  the  assault,  as  evidence  of  another  assault, 
of  which  the  defendant  could  have  been  con- 
victed under  the  indictment,  and  as  tending 
to  prove  the  animus  and  intent  of  the  defend- 
ant State  V.  Murphy,  84  N.  C.  742;  State 
V.  Parish,  104  N.  C.  692,  10  S.  E.  457;  State 
V.  Adams,  138  N.  C.  693,  50  S.  E.  765.  The 
evidence  objected  to  was  that  a  short  time 
before  it  is  alleged  the  defendant  committed 
the  assault  with  the  felonious  intent  that 
the  prosecutrix  passed  the  defendant  as  he 
was  sitting  on  the  steps,  and  that  he  caught 
her  by  the  ankle,  and  said,  ''You  are  as  fat 
as  a  pig,  ain't  you?" 

[6]  The  exception  to  the  refusal  to  per- 
mit the  witness  to  say  whether  or  not  the 
defendant  was  considered  bright,  or  had  the 
reputation  of  not  having  a  strong  mind,  la 
without  merit  There  is  nothing  to  indicate 
what  was  expected  to  be  proved,  or  what  an- 
swer would  have  been  given  to  the  ques- 
tions, and,  so  far  as  we  can  see,  the  witness 
would  have  answered  both  questions  in  the 
negative.  It  does  not  therefore  appear  that 
the  defendant  has  been  prejudiced  by  the 
ruling. 

[6]  The  evidence  of  the  prosecutrix  that 
the  defendant  was  listening  was  objected  to, 
upon  the  ground  that  It  was  an  expression  of 
an  opinion.  We  do  not  think  so.  The  rule 
applicable  to  evidence  of  this  character  is 
clearly  and  accurately  stated  in  McKelvey  on 
Evidence,  p.  220  et  seq.,  as  follows:  ''The 
Instantaneous  conclusions  of  the  mind  as  to 
the  appearance,  condition,  or  mental  or  phys- 
ical state  of  persons,  animals,  and  things, 
derived  from  observation  of  a  variety  of 
facts  presented  to  the  senses  at .  one  and 
the  same  time,  are,  legally  speaking,  matters 
of  fact,  and  are  admissible  in  evidence.  A 
witness  may  say  that  a  man  appeared  intoxi- 
cated, or  angry,  or  pleased.  In  one  sense, 
the  statement  Is  a  conclusion  or  opinion  of 
the  witness,  but  in  a  legal  sense,  and  within 
the  meaning  of  the  phrase  'matter  of  fact,' 
as  used  in  the  law  of  evidence.  It  is  not  opin- 
ion, but  Is  one  of  the  class  of  things  above 
mentioned,  which  are  better  regarded  as  mat- 
ters of  fact  The  appearance  of  a  man,  his 
actions,  his  expression,  his  conversation — a 
series  of  things — go  to  make  up  the  mental 
picture  in  the  mind  of  the  witness  which  leads 
to  a  knowledge  which  Is  as  certain,  and  as 
much  a  matter  of  fact,  as  if  he  testified, 
from  evidence  presented  to  his  eyes,  to  tlie 
color  of  a  person's  hair,  or  any  other  physi- 
cal fact  of  like  nature.     Tills  class  of  ev^ 
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opinion  admitted  under  exception  to  the 
general  rule,  and  in  others  as  matter  of  fact 
— 'shorthand  statement  of  fact,'  as  it  is  call- 
ed. It  seems  more  accurate  to  treat  it  as 
fact,  as  it  embraces  only  those  impressions 
which  are  practically  instantaneous,  and  re- 
quire no  conscious  act  of  Judgment  in  their 
formation.  The  evidence  is  almost  universal- 
ly admitted,  and  very  properly,  as  it  is  help- 
ful to  the  Jury  in  aiding  to  a  clearer  com- 
prehension of  the  facts."  This  principle  has 
been  approved  in  Britt  v.  Railroad,  148  N.  C. 
37,  61  S.  E.  601;  WUkinson  v.  Dunbar,  149  N. 
C.  28,  62  S.  E.  748,  and  in  other  cases  in  our 
reports. 

We  find  no  error. 

No  error. 


(156  N.  C.  466) 

ACME  CEMENT  PLASTER  CO.  ▼.  GREBNS- 
BOI^O  WOOD  FIBRE  PLASTER  CO. 

(Supreme  Court  of  North   Carolina.     Nov.   1. 

1911.) 

1.  Frauds,  Statute  of  (f  143*)  —  Persons 
Entitled  to  Assert. 

Since  strangers  to  a  transaction  cannot 
take  advantage  of  the  statute  of  frauds,  one 
seelcing  to  charge  a  lessor  of  a  business  for 
goods  actually  furnished  the  lessee  cannot  as- 
sert the  invalidity  of  the  lease  under  the  stat- 
ute of  frauds;  the  provision  of  the  statute  re- 
quiring registration  not  applying  in  determin- 
ing whether  such  person  was  a  creditor  of  the 
lesson. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute   of,    Cent    Dig.    |§    344-^50;     I>ec.    Dig. 

2.  Corporations  (f  425*)— Agency— Equita- 
ble Estoppel — Clothing  with  Apparent 
Authority. 

Defendant,  a  manufacturing  corporation, 
which  had  had  business  relations  with  plaintiff, 
leased  its  plant  to  C-.  and  went  out  of  busi- 
ness. Subsequently  die  lessee  ordered  goods 
from  plaintiff,  writing  on  paper  which  bore  the 
name  of  the  plaintiff  on  the  top,  but  which  omit- 
ted the  names  of  defendant's  officers,  and  bore 
the  name  of  a  different  product  as  the  thing 
manufactured,  and  was  signed  by  defendant's 
corporate  name,  **W.  E.  C,  Lessee."  Held^  that 
defendant's  failure  to  notify  plaintiff  of  the  lease 
of  its-  plant  and  its  retirement  from  business 
did  not  estop  it  to  deny  its  liability  for  the 
goods  sold  to  the  lessee,  since  such  liability 
could  only  be  based  on  conduct  which  would 
induce  or  mislead  plaintiff  to  believe  the  lessee 
was  acting  on  its  behalf  or  by  its  authority,  in 
spite  of  his  signature  as  lessee. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §f  1697-1705;   Dec  Dig.  f  425.*] 

8.  Corporations  (§  429*)  —  Agency— Estop- 
pel— Sale— Notice. 

One  famishing  goods  to  the  lessee  of  de- 
fendant corporation's  business  upon  orders  from 
the  lessee,  signed  by  defendant's  name,  follow- 
ed by  "W.  B.  C,  Lessee,"  was  sufficiently  noti- 
fied that  the  goods  were  ordered  bv  the  lessee 
and  not  by  defendant,  so  that  defendant  was 
not  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  1720-1725 ;   Dec  Dig.  i  429.*] 

Appeal    from    Superior    Court,    Guilford 
County;  Daniels,  Judge. 


pany  against  the  Greensboro  Wood  Fibre 
Plaster  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

'  Taylor  &  Scales,  for  appellant     Stem  & 
Stem,  for  appellee. 

CLARK,  C.  J,  In  1906,  the  plaintiff  sold 
the  defendant  two  car  loads  of  cement,  for 
which  the  latter  paid.  On  January  1,  1907. 
the  defendant  leased  its  property  to  one  W. 
E.  Cochran,  and  went  out  of  business. 
Thereafter  said  Cochran  ordered  four  car 
loads  of  cement  from  the  plaintiff.  The  cor- 
respondence on  Cochran's  part  was  on  letter 
heads  bearing  at  the  top  the  words  ''Greens- 
boro Wood  Elbre  Plaster  Co.*'  And  at  the 
bottom  the  letters  were  signed,  "Greensboro 
Wood  Fibre  Plaster  Co.,  W:  E.  Cochran, 
Lessee."  This  signature  was  Stamped  with 
a  rubber  stamp,  except  the  words  .  "W.  E. 
Cochran/'  which  was  written  in  pen  and 
ink.  The  correspondence  which  the  defend- 
ant company  had  had  with  the  plaintiff  was 
on  letter  heads  which  bore  the  words  "Greensr 
boro  Wood  Fibre  Plaster  Co.,"  and  in  addi- 
tion bore  at  the  head  the  words  "W.  C. 
Bain,  President,  J.  R.  McClamroch,  Vice 
President,  B.  G.  West,  Sec.,  Treas.  &  Gen. 
Mgr.,"  and  was  signed  "Greensboro  Wood 
Fibre  Plaster  Co.  per  E.  G.  West,  Sec.  «& 
Treas."  The  letter  heads  of  the  defendant 
also  described  its  business  as  "Manufacturers 
of  wall  plaster,"  while  that  used  by  Cochran 
used  the  words  "Manufacturers  of  Blue  Bell 
Wood  Fibre  Plaster."  This  action  is  brought 
to  recover  of  the  defendant  company  the  price 
of  the  four  car  loads  of  cement  shipped  on 
the  order  of  W.  E.  Cochran,  lessee.  In  1907. 

The  plaintiff  excepted  because  the  defend- 
ant was  allowed  to  show  by  the  witness 
West  that  it  h)ad  leased  its  plant  to  Cochran 
on  January  1,  1907,  and  for  this  purpose  of- 
fered in  evidence  the  written  lease.  The 
plaintiff  objected,  on  the  ground  that  It  was 
a  lease  of  the  defendant's  entire  plant  for 
a  period  of  five  years,  consisting,  among  oth- 
er things,  of  real  estate,  and,  not  having 
been  recorded,  It  was  void  under  the  statute 
of  frauds.  The  exception  is  not  well  taken. 
The  statute  of  frauds  is  not  available  as  to 
third  parties,  and  strangers  to  the  transac- 
tion cannot  avail  themselves  of  the  statute. 
Cowell  V.  Insurance  Co.,  126  N.  C.  684,  36  S. 
E.  184 ;  Davis  v.  Inscoe,  84  N.  C.  896 ;  Green 
V.  Railroad,  77  N.  C.  95.  As  to  the  plaintiff, 
the  lease  was  a  substantive  fact,  which  could 
be  proven  by  the  witness  West  Besides,  the 
lease  was  in  writing.  Rev.  1905,  S  976,  The 
registration  required  by  Rev.  1905,  S  980,  has 
no  application  when,  as  here,  the  issue  to  be 
determined  is  whether  the  plaintiff  is  a 
creditor  or  not 

There  are  numerous  other  exceptions,  but 
they  practically  depend  upon  the  one  propo- 
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sitlott  tbat  the  defendant  company  should 
have  granted  the  plaintiffs  prayer  for  in- 
straction  that  it  was  incnmhent  upon  the  de- 
fendant company  to  notify  the  plaintiff  that 
it  had  leased  its  plant  to  Cochran,  and  that, 
not  having  done  so,  the  defendant  is  liable 
for  the  goods  bought  by  said  Cochran.  The 
plaintiff  contended  that,  when  a  partner  re- 
tires from  a  partnership,  in  order  to  relieve 
himself  from  liability  on  account  of  debts 
created  thereafter  by  the  firm,  he  must  give 
actual  notice  of  such  retirement  to  such  per- 
sons as  have  been  accustomed  to  deal  with 
the  firm,  or  must  show  that  they  had  knowl- 
edge of  such  facts  as  would  put  the  creditor 
on  notice.  And  as  to  those  not  theretofore 
dealing  with  the  firm  he  must  show  public 
notice  given  of  his  retirement,  and  that  the 
same  is  true  when  the  purchaser  of  a  part- 
nership business  conducts  it  In  the  same 
name  and  style. 

[2]  The  defendant  does  not  contest  these 
propositions  of  law.  It  offered  evidence  that 
It  did  not  authorize  .the  lessee  to  use  its 
name  in  the  business,  and  had  no  knowledge 
of  the  fact,  and  contended  that  the  change 
In  the  former  letter  head,  by  omitting  the 
names  of  the  officers,  and  the  change  In  the 
description  of  the  business,  and  the  signa- 
.ture,  "W.  B.  Cochran,  Lessee,"  Instead  of 
'*per  El  G.  West,  Sec  &  Treas.,"  were  suffi- 
cient and  full  notice  to  the  plaintiff  that  it 
was  dealing  with  Cochran,  and  not  with  the 
defendant  company.  The  case  is  not  analo- 
gous to  that  of  a  partnership,  where  the 
business  goes  on  in  the  same  name.  Here 
there  was  a  lease  of  the  entire  business, 
and  the  defendant  had  no  control  or  knowl- 
edge of  the  conduct  of  the  lessee.  It  was 
not  called  upon  to  notify  the  plaintiff  that 
it  had  gone  out  of  business.  It  would  only 
be  responsible  to  the  plaintiff  if  its  conduct 
had  been  such  as  to  induce  the  plaintiff  to 
believe  that  Cochran  was  acting  on  Its  be- 
half or  by  its  authority,  notwithstanding 
he  described  himself  as  lessee,  or  had  mis- 
led the  plaintiff  to  so  believe. 

[3]  The  court  properly  charged  the  jury 
that  the  burden  was  upon  the  plaintiff  to 
show  that  defendant  by  its  conduct  induced 
plaintiff  to  believe  that  the  person  making 
the  order  for  the  four  car  loads  of  cement 
had  authority  to  make  this  contract,  or  by 
Its  conduct  misled  the  plaintiff,  so  that  it 
believed  that  the  defendant  was  responsible 
for  the  order.  The  court  could  not  instruct  the 
jury,  as  requested  by  the  plaintiff,  to  find  the 
issue  in  favor  of  the  plaintiff.  The  signa- 
ture of  the  orders,  "W.  E.  Cochran,  Lessee," 
was  sufficient  notice  to  the  plaintiff  that  it 
was  not  dealing  with  his  lessor,  the  defend- 
ant company.  It  was  certainly  sufficient  to 
put  the  plaintiff  on  inquiry,  and  it,  and  not 
the  defendant  company,  must  suffer  for  the 
plaintiff's  negligence.  It  would  be  otherwise, 
if  the  defendant  had  by  its  conduct  induced 


or  misled  the  plaintiff  Into  believing  that 
it  was  liable  for  purchases  made  by  its 
lessee,  or  had  authorized  him  to  make  such 
purchases.  This  view  of  the  evidence  was 
submitted  to  the  Jury  by  the  court.  The 
lessor  of  a  business  does  not  stand  in  the 
same  situation  as  a  retiring  partner,  or  the 
seller  of  a  partnership  business,  who  per- 
mits the  business  to  be  carried  on  in  the 
same  name  and  style  as  before.  There  for- 
mer dealers  with  the  firm  must  be  shown 
to  have  actual  notice.  But  when  a  business 
is  carried  on  by  a  lessee,  who  describes  him- 
self as  lessee,  there  is  notice  to  all  dealing 
with  him  that  they  are  not  dealing  with 
the  lessor. 

The  charge  of  his  honor  Is  very  full  and 
explicit;  the  evidence  is  voluminous,  and 
was  doubtless  fully  argued  to  the  jury.  There 
seems  to  be  very  slight  contradiction  a«  to 
the  facts.    We  find  no  error. 


(166  N.  c.  Stt) 

ROSEMOND  ▼.  Mcpherson. 

(Supreme   Court  of  North  Carolina.     Oct«  9, 

1911.) 

Appeal    and    Ebbob    (§    773*)  —  Dismissal 

— Gbottnds. 

Where  appellant  failed  to  file  bis  brief 
within  the  time  prescribed,  and  the  case  on  ap- 
peal contains  no  assignments  of  error  or  grouped 
exceptions,  as  required  by  the  mles  of  the  Su- 
preme Court,  ft  motion  by  appellee  to  dismiss 
under  rule  17  (39  S.  E.  vi)  will  be  granted. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  EHg.  f§  3108-3110;  Dec  Dig.  I 
773.*] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Daniels,  Judge. 

Action  by  Charles  E.  Rosemond  against 
John  McPherson.  Judgment  for  plaintiff, 
and  defendant  appeals.    Dismissed. 

O.  D.  Turner,  for  appellant  J.  W.  Gra- 
ham, for  appellee. 

• 

PER  CURIAM.  This  appeal  is  dismissed. 
The  niotion  to  docket  and  dismiss  under  rule 
17  (39  S.  E.  vi)  was  made  before  the.  appel- 
lant applied  for  writ  of  certiorari  to  bring 
up  case  on  appeal.  The  appellant  did  not 
file  his  brief  within  the  time  prescribed,  and 
the  case  on  appeal  contains  no  assignments  of 
error  or  grouped  exceptions,  as  required  txy 
the  rules  of  this  court 

Appeal  dismissed. 


(166  N.  G.  44C) 

RUSS  V.  HARPER. 

(Supreme  Court  of  North  Carolina.     Nor.  1, 

1911.) 

1.  Magteb  andSebvant  (I  286'*>— Applxaho- 
Es — Latent  Defects. 

In  an  action  for  an  injury  to  a  laundry  em> 
ploy^,  caused  by  the  alleged  breaking  of  a  device 
used  for  hoisting  clothes  to  an  upper  story,  evi- 
dence held  to  show  that  the  appliance  was  not 
such  an  ordinary  and  common  device  as  to  re- 
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qolra  no  special  care  or  preparation  of  it  by 
the  master,  so  that  the  question  of  his  negli- 
gence was  properly  left  to  the  jury. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1010-1050;  Dec  Dig.  { 
28G.*] 

2.  Appeai.  ANT)   Ebrob   ({  1062*)— Habmless 

ETBBOR— I  NSTBUCnONS. 

In  an  employe's  action  for  personal  injuries, 
there  was  no  evidence  of  pjaintiff's  contribotory 
negligence,  except  such  as  might  arise  from  the 
fact  of  ber  continuing  to  work  with  the  defect- 
ive appliance  which  finally  caused  the  injury. 
Held,  the  doctrine  of  assumption  of  risk  being, 
in  its  proper  acceptation,  not  applicable  to  con- 
ditions caused  by  the  master's  negligence,  or, 
if  it  exists,  being  determined  on  the  principles 
applicable  to  contribatory  negligence,  that  the 
court  committed  no  error  to  defendant's  preju- 
dice in  submitting  the  question  of  plaintiiTs 
contributory  negligence,  under  an  issue  of  as- 
sumption of  risk. 

(Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  -8  10e2.»] 

3.  Release  (J  9*)— Requisites  and  Validity 
—Seal. 

A  writing,  to  be  Talid  as  a  technical  re- 
lease, must  be  under  seal. 

[Ed.  Note.—For  other  cases,  see  Release,  Cent. 
Dig.  I  18 ;    Dec.  Dig.  §  9.*] 

4.  Compbomise  and  Settlement  (8  20*)  — 
Bbeagh  of  Condition— Right  of  Opposite 
Pabtt. 

On  a  breach  by  a  master  of  the  conditions 
of  a  writing  which  purports  to  be  a  settlement 
on  mutually  dependent  conditions  for  an  injury 
to  a  servant,  the  servant  is  remitted  to  his  orig- 
inal rights. 

[£d.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Dec.  Dig.  i  20.*] 

5.  Mastbb  and  Sebvant  (§  270*)— Relevancy 
— «SiMiLAB  Accident. 

In  an  action  for  an  injury  to  a  servant  by 
the  breaking  of  a  defective  appliance,  testimony 
of  a  former  servant  that  the  same  device  broke 
in  the  same  way  while  she  was  operating  it  a 
year  or  tw^o  before  the  injury  of  plaintiff  was 
properly  admitted  as  tending  tp  show  the  dan- 
gerous character  of  the  appliance,  where,  from 
the  testimony  of  the  witness,  it  is  apparent 
that  conditions  in  both  instances  are  the  same. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  919;   Dec.  Dig.  {  270. ♦] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Cotirt,  New  Hanover 
County;   Peebles,  Judge. 

Action  by  Lula  Russ  against  J.  T.  Harper. 
From  a  judgment  for  plaintiff,  defendant  ap- 
|)eal8.    Affirmed. 

There  was  evidence  on  the  part  of  plain- 
tiff tending  to  show  that  on  the  2d  of  Feb- 
ruary, 1909,  plaintiff,  an  employ^  of  defend- 
ant, doing  business  as  the  Wilmington  Steam 
Laundry,  was  Injured  by  the  negligence  of 
defendant  in  failing  to  provide  a  safe  place 
or  appliance  for  doing  her  work,  and  in  failing 
to  give  same  proper  supervision.  There  was 
also  testimony  for  plaintiff  tending  to  show 
that  the  conditions  contained  in  the  paper 
writing  set  up  by  defendant  in  lieu  of  her  re- 
covery had  not  been  complied  with,  etc. 

The  defendant  offered  evidence  tending  to 
show  there  had  been  no  negligence  of  de- 


fendant causing  the  injury,  and  resisted  re- 
covery further  on  the  grounds  that  plaintiff 
had  assumed  the  risk,  was  guilty  of  contrib- 
utory negligence,  and  that  any  and  all  re- 
covery was  Imrred  in  the  case  by  reason  of 
an  adjustment  had  between  the  parties,  evi- 
denced and  contained  in  a  pax)er  writing  ex- 
ecuted by  plaintiff  in  terms  as  follows: 
"Wilmington,  N.  C.  In  consideration  of  the 
fact*  that  the  Wilmington  Steam  Laundry 
will  pay  my  doctor's  and  inedicine  bills  and 
keep  me  on  the  pay  roll  at  my  regular  salary 
until  I  am  pronounced  able  to  resume  work  by 
the  doctor,  I  do  hereby  forever  release  and 
discharge  said  Wilmington  Steam  Laundry 
from  any  and  all  claims,  demands,  actions, 
which  I  now  have  or  may  hereafter  have 
claim  against  for  any  injuries  that  I  received 
on  February  2d,  1900.  [Signed]  Lula  Russ. 
Lizzie  Ru8s«  Charles  T.  Harper,  Witnesses." 
Defendant  claimed  that  said  paper  writing 
was  and  should  have  the  effect  of  a  release 
of  plaintiff's  demand,  and  offered  evidence 
tending  to  show  that  all  conditions  and  stip- 
ulations appearing  in  the  agreement  had  been 
fully  complied  with. 

The  Jury  rendered  the  following  Terdlct: 

"(1)  Was  the  plaintiff  injured  by  the  neg- 
ligence of  the  defendant  in  his  [defendant's] 
failure  to  furnish  safe  elevator  arrangement? 
Answer:    Tes. 

"(2)  Was  the  plaintiff  guilty  of  contribu- 
tory negligence  as  alleged?    Answer:  No. 

"(3)  Did  the  plaintiff  assume  the  rislc  of 
the  injury  by  her  accepting  employment  and 
using  the  arrangement  furnished  her  as  al- 
leged by  defendant?    Answer:    No. 

"(4)  Did  the  plaintiff  execute  the  agree- 
ment or  paper  writing  offered  in  evidence  by 
defendant,  and  did  she  receive  her  weekly 
pay  and  doctor's  services  under  said  agree- 
ment until  the  dpctor  determined  her  well 
and  ready  to  return  to  work,  in  satisfaction 
of  her  claim  for  damages?    Answer:   No. 

'X5)  What  damages,  if  any,  is  the  plaintiff 
entitled  to  recover?  Answer:  Six  hundred 
dollars  in  addition  to  anything  paid  on  ac- 
count" 

Judgment  on  the  verdict,  and  defendant 
excepted  and  appealed. 

E.  K.  Bryan,  for  appellant.  W.  P.  M.  Tur- 
ner, Rountree  &  Carr,  and  Herbert  McClam- 
my,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  There  was  evidence  tending  to  show 
that  defendant  was  proprietor  of  a  steam 
laundry,  and  in  the  ordinary  progress  of  the 
work  the  wet  clothes  were  placed  in  a  large 
heavy  basket,  ''large  enough  to  lay  a  man's 
shirt  in  full,"  and  raised  by  a  hoisting  rope 
and  pulley  to  the  third  floor,  where  It  became 
plaintiff's  duty,  as  an  employ^,  to  pull  the 
basket  from  the  elevator  shaft  to  the  floor, 
remove  the  clothes,  and  give  them  to  another 
employe  to  be  placed  in  the  dryer.    That  the 
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handle  of  the  basket  was  a  short  rope,  with 
Iron  hooks  at  the  ends.  These  hooks  were 
caught  in  loops  at  either  side  of  the  basket, 
and  this  short  rope,  at  or  about  the  middle, 
was  hitched  to  a  large  hook  at  the  end  of  the 
hoisting  rope,  where  it  was  or  should  have 
been  held  In  place  by  some  kind  of  proper  and 
secure  fastening,  so  placed  as  to  hold  the 
basket  steady  and  in  its  proper  position. 
That  on  this  occasion  the  basket  was  very 
heavy,  having  from  50  to  75  wet  shirts  in  it, 
and  as  plaintiff  in  the  usual  way  was  en- 
deavoring to  pull  the  same  to  its  landing 
place,  from  the  absence  of  the  fastening,  or 
because  same  was  insufficient  or  insecure, 
the  short  rope  slipped,  tilting  the  basket, 
with  the  effect  that  one  of  the  hooks  at  the 
side  of  the  basket  slipped  from  its  hold, 
causing  the  basket  to  drop,  and  as  it  went 
down  the  shaft  the  hook  at  the  loose  end  of 
the  short  rope  caught  in  plaintiff's  "right  arm, 
between  the  elbow  and  wrist,  cutting  through 
the  flesh  for  a  distance  of  about  three  inches, 
and  lodged  in  the  bone  and  muscles  of  the 
wrist.  That  when  the  basket  jerked  forward 
and  the  hook  fastened  in  plaintiff's  arm  she 
fell  with  one  shoulder  against  a  post  at  the 
side  of  the  shaft,  and  in  this  way  was  kept 
from  being  jerked  into  the  shaft;  the  basket 
filled  with  wet  clothes,  hanging  down  the 
shaft,  suspended  by  the  rope;  one  large  iron 
hook  being  caught  in  plaintiff's  wrist,  and  the 
other  fastened  to  one  end  of  the  basket."  That 
plaintiff  remained  in  this  position  for  a  time, 
till  relieved  by  the  superintendent  and  an- 
other employ^  standing  near.  The  negligence 
alleged  against  defendant  on  the  facts  in 
evidence  was  in  not  having  any  proper  fas- 
tening to  hold  the  short  rope  in  or  on  the 
large  hook  at  the  end  of  the  hoisting  rope, 
that  the  hook  did  not  have  sufficient  curva- 
ture, and  in  having  an  insufficient  and  inse- 
cure fastening  to  keep  the  short  rope  from 
slipping,  rendering  the  basket  liable  to  tilt 
as  it  did  in  this  instance,  and  thereby  mak- 
ing plaintiff's  work  less  secure.  Speaking  to 
this  question,  the  plaintiff,  on  being  shown 
the  appliance  as  at  present  operated,  stated 
that  it  was  not  like  it  was  at  the  time  plain- 
tiff received  her  injury.  At  that  time  "the 
hook  on  the-  rop'e  from  the  drum  did  not 
have  any  wire  wrapped  across  the  top  of  the 
hook  when  I  worked  at  the  laundry,  and,  in 
fact,  had  nothing  on  the  hook  to  prevent  the 
rope  from  flying  off.  Where  the  rope  came 
together  and  wound  upon  the  top  hook,  there 
was  wrapped  around  it  a  small  cotton  string, 
which  kept  the  rope  from  slipping,  and  there- 
fore held  the  basket  in  place.  The  rope  you 
have  here  has  a  large  twine  string  wrapped 
just  under  the  hook,  and  this  is  interwoven 
in  the  two  small  ropes.  This  is  entirely  dif- 
ferent from  the  way  it  was  arranged  when 
I  was  injured.  When  I  was  injured,  the  two 
large  hooks  which  caught  in  the  handles  of 
the  basket  were  sharp  at  the  points,  but 
since  then  they  have  been  cut  off.  When 
the  accident  happened,  I  had  caught  hold  of 


the  basket  by  the  side  of  it,  as  I  had  alwayi 

done,  to  pull  it  from  the  shaft  to  the  floor, 
and  when  I  pulled  it  in,  the  small  cotton  cord, 
the  center  hook  that  held  the  rope  in  position 
broke,  which  caused  one  end  of  the  basket  to 
fly  up,  and  in  doing  so  one  hook  was  releas- 
ed, and  that  end.  of  the  rope  jerked  loose 
from  the  top  hook." 

[1]  Inhere  was  evidence  on  part  of  defend- 
ant contradicting  the  portion  of  this  above 
statement  which  tends  to  establish  negli- 
gence on  defendant's  part,  but  on  the  testi- 
mony as  quoted  the  question  of  defendant's 
negligence,  under  a  proper  charge,  was  for 
the  jury.  It  was  not  a  case  presenting  ordi- 
nary conditions  requiring  no  special  care, 
preparation,  or  prevision,  where  the  element 
of  proximate  cause  is  not  infrequently  lack- 
ing," as  in  House  v.  Railroad,  152  N.  C.  387, 
67  S.  E.  981,  and  Dunn  v.  Railroad,  151  N. 
C.  313,  66  S.  E.  134.  but  comes  under  that 
class  of  cases  illustrated  in  Hipp  v.  Fiber 
Co.,  152  N.  C.  753,  68  S.  B.  215,  and  Wade  v. 
Contracting  Co.,  149  N.  C.  177,  62  S.  E.  919, 
etc.  The  court  was  right,  therefore.  In  suh- 
mitting  to  the  jury  the  issue  as  to  defend- 
ant's negligence. 

[2]  We  flud  no  testimony  tending  to  show 
contributory  negligence  by  plaintiff,  other 
than  that  which  might  arise  by  reason  of  her 
working  on  under  the  circumstances  as  they 
existed,  and  this  was  not  improperly  sub- 
mitted to  the  jury,  under  an  issue  as  to  as- 
sumption of  risk.  Whatever  may  be  the  rul- 
ing in  other  jurisdictions.  It  is  now  very 
well  established  in  this  state  that  this  doc- 
trine of  assumption  of  risk,  in  its  proper  ac- 
ceptation, does  not  apply  to  conditions  caused 
or  created  by  the  employer's  negligence,  or  in 
such  case,  if  it  exists  in  name,  it  is  to  be  de- 
termined on  the  principles  applicable  to  con- 
tributory negligence.  On  this  question,  in 
Bissell  V.  Lumber  Co.,  152  N.  G.  124,  67  S.  E» 
259,  the  court  quotes  with  approval  from 
Shearman  &  Redfleld  on  Negligence  (section 
211)  as  follows:  "The  true  rule,  as  nearly  aa 
it  can  be  stated,  is  that  a  servant  can  re- 
cover for  an  injury  suffered  from  defects 
due  to  the  master's  fault,  of  which  he  had 
notice,  if  under  all  the  circumstances  a  serv- 
ant of  ordinary  prudence,  if  acting  with 
such  prudence,  would,  under  similar  con- 
ditions, have  continued  the  same  work  under 
the  same  risk."  And  this  statement  has  been 
approved  in  numerous  decisions  of  the  court, 
as  in  Norris  v.  Holt,  Morgan  Mills,  154  N. 
C.  474,  70  S.  E.  912;  Pressly  v.  Tarn  Mills, 
138  N.  C.  410,  61  S.  E.  69;  Tanner  v.  Lum- 
ber Co.,  140  N.  C.  475,  53  S.  B.  287.  In 
the  Tanner  Case,  Associate  Justice  Brown 
states  the  doctrine  we  are  considering  as  fol- 
lows: "His  honor  instructed  the  jury  that 
when  the  plaintiff  went  on  the  log  car  for 
the  purpose  of  riding  he  assumed  the  risk  of 
all  the  dangers  incident  to  riding  on  a  log 
train.  As  a  general  statement  of  the  law, 
this  proposition  la  correct;  but  It  does  not 
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go  far  enough,  and  was  liable  to  mislead  the 
jury.  The  judge  should  have  further  stated 
that  the  plaintiff  assumed  no  risk  which  was 
incurred  by  reason  of  a  defective  car.  There 
was  evidence  tending  to  prove  thnt  one  of 
the  standards  used  to  hold  the  logs  securely 
in  place  was  gone,  and  there  was  no  evi- 
dence that  the  plaintiff  was  apprised  of  the 
danger  liable  to  result  when  he  mounted  the 
loaded  car.  Inasmuch  as  it  was  the  master's 
dnty  (he  having  undertaken  it  according  to 
the  plaintiff's  contention)  to  furnish  his  la- 
borers transportation  on  his  log  train  to  and 
from  the  'quarters/  it  was  his  further  duty 
to  see  that  such  transportation  was  rendered 
as  reasonably  safe  as  the  character  of  it 
would  admit  While  the  plaintiff  assumed 
the  risks  incident  to  riding  on  loaded  log 
cars,  he  did  not  assume  any  risk  resulting 
from  a  defective  car.  Hicks  v.  Manufactur- 
ing Co.,  138  N.  C.  319  [50  S.  B.  703] ;  Pressly 
V.  Yam  Mills  [138  N.  C.  410,  51  S.  E.  09]. 
If  the  plaintiff  knew  that  the  standard  was 
gone  when  he  mounted  the  loaded  log  car, 
and  if  in  consequence  thereof  the  danger  to 
himself  was  so  obvious  that  no  man  of  ordi- 
nary prudence  would  have  ridden  on  it,  then 
the  plaintiff  did  assume  the  risk,  and  would 
be  guilty  of  such  contributory  negligence  as 
would  bar  a  recovery.**  This  being  the  doc- 
trine as  it  obtains  with  us,  on  the  facts  in 
evidence,  the  court  committed  no  error  to 
defendant's  prejudice  in  submitting  the  ques- 
tion of  assumption  of  risk  to  the  jury.  See 
Hamilton  v.  Lumber  Co.,  72  S.  E.  688»  at  the 
present  term. 

[3,  4]  On  the  fourth  issue,  the  paper  writ- 
ing relied  on  by  defendant  could  not  be  treat- 
ed as  a  technical  release  for  lack  of  a  seaL 
Redmond  v.  Coffin,  17  N.  a  441 ;  Smithwick 
V.  Ward.  52  X.  C.  64,  75  Am.  Dec.  453;  Clark 
on  Contracts,  p.  491 ;  but,  whether  termed  a 
release,  a  compromise,  or  an  accord  and  satis- 
faction, it  purports  on  its  face  to  be  an  ad- 
justment on  mutually  dependent  conditions, 
and  a  breach  on  the  part  of  defendant  having 
been  established  by  the  verdict  the  plaintiff 
is  remitted  to  his  original  rights.  Wacksmuth 
V.  Atiantic  Coast  Line  R.  Co.,  72  S.  E.  813,  pres- 
ent term;  Wildes  v.  Nelson,  154  N.  C.  590,  70 
S.  E.  940 ;  City  of  Memphis  v.  Brown,  20  Wall. 
289,  22  L.  Ed.  204;  Noe  v.  Christie,  51  N.  Y. 
270;  1  Am.  &  Eng.  Enc.  (2d  Ed.)  p.  422  et  seq. 

[6]  There  was  also  objection  that  Minnie 
Pickett,  a  witness  for  plaintiff,  was  allowed 
to  testify  that  when  she  worked  at  this  same 
place  a  year  or  two  before  the  basket  fell 
with  her  on  two  occasions;  that  the  small 
string  wrapped  around  the  short  rope  just 
where  the  same  was  fastened  to  the  hook  on 
the  long  rope  broke,  causing  the  basket  to 
drop  to  the  bottom  floor.  The  conditions  ap- 
pear to  be  the  same,  and  the  evidence  tend- 
ing, as  it  did,  to  show  that  this  was  a  dan- 
gerous contrivance  would  seem  to  be  a  rele- 
vant circumstance,  under  Blevins  v.  Cotton 


Mills,  150  N.  0.  493,  64  d.  B.  428,  and  cases 
of  like  kind. 

There  is  no  reversible  error,  and  the  judg- 
ment in  plaintiff's  favor  is  afltoned. 

No  error. 

BROWN,  J.  (dissenting).  I  am  of  opinion 
that  upon  all  the  evidence  the  giving  way  of 
the  fastening  which  held  one  side  of  the 
basket  was  an  accident  which  no  reasonable 
care  or  human  foresight  can  guard  against, 
and  that  the  defendant  should  not  justly  be 
held  liable  for  the  consequences. 

WALKER,  J.,  concurs  in  this  opinion. 
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(Supreme  Court  of  North  Carolina.    Oct  9, 

1911.) 

1.  Husband  and  Wifb  (§  48*)— Oomtbacts— 
Conveyances. 

Revisal  1905.  {  2107,  providing  that  no  con- 
tract between  a  nuBband  and  wife  during  cov- 
erture shall  be  valid,  unless  executed  in  the 
prescribed  manner,  applies  only  to  contracts, 
and  has  no  application  to  a  conveyance  of  real 
or  personal  property  by  a  wife  to  her  husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  48.«) 

2.  Husband  and  Wife  (§  49 %♦)— Person ai» 
Pbopebty—^bansfeb—Requisites. 

The  Constitution  confers  on  a  married  wo- 
man full  power  to  dispose  of  her  personal  prop- 
erty without  restriction;  and  Pub.  Laws  i911, 
c.  109,  declares  that,  subject  to  the  provisions 
of  Revisal  1905,  {  ^107,  relating  to  contracts 
only,  every  married  woman  may  c(»itract  and 
deal,  so  as  to  affect  her  personal  property,  in 
the  same  manner  and  to  the  same  effect  as  If 
she  were  unmarried,  but  that  no  conveyance 
of  real  estate  shall  be  valid,  unless  made  with 
the  written  consent  of  her  husband,  required 
by  Const,  art.  10,  {  6^  and  a  privy  examination 
as  to  the  execution  of  the  same,  taken  and  cer- 
tified ai9  required  by  law.  Held,  that  a  married 
woman  has  Unlimited  power  to  convey  her  per- 
sonal property  without  restriction;  and  hence 
was  entitled  to  make  a  gift  thereof  to  her  hus- 
band. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {§  256-260;  Dec  Dig.  f 
49%.*] 

Hoke  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Chowan  Coun- 
ty;   Justice,  Judge. 

Action  by  Martha  C.  Rea  against  J.  K. 
Rea,  as  administrator  of  C.  W.  Rea,  de- 
ceased. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

W.  M.  Bond  and  Pruden  &  Pruden,  for  ap- 
pellant    C.  S.  Vann,  for  appellee. 

CLARK,  C.  J.  On  April  6,  1908,  the 
plaintiff,  who  owned  46  shares  of  stock  in 
the  Edenton  Cotton  Mills,  delivered  same  to 
C.  W.  Rea,  her  husband,  having  indorsed  on 
the  certificate  as  follows:  '*For  value  re- 
ceived, I  hereby  sell,  assign  and  transfer  un- 
to C.  W.  Rea,  the  shares  of  stock  represent- 
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ed  by  the  within  certificate,  and  do  hereby 
Irrevocably  constitute  and  appoint  W.  O.  El- 
liott, secretary,  attorney  to  transfer  the 
said  stock  on  the  books  of  the  within  corpo- 
ration with  full  power  of  substitution  in  the 
premises.  Martha  •  C.  Rea.  April  6,  1908. 
In  presence  of  C.  W.  Rea/*  On  April  8, 1908, 
said  C.  W.  Rea  surrendered  said  certificate 
to  said  cotton  mill,  and  the  same  number  of 
.shares  were  issued  to  him.  C.  W.  Rea  died 
in  1909,  and  the  certificate  of  stock  which 
had  been  issued  to  him  went  into  the  hands 
of  his  administrator.  The  plaintiff  contends 
in  this  action  that  said  assignment,  delivery, 
and  transfer  of  said  stock  by  her  was  a  nul- 
lity, because  of  noncompliance  with  Revisal, 
S  2107. 

[1]  There  Is  a  broad  distinction  between 
conveyances  and  contracts.  Revisal,  §  2107, 
applies  only  to  contracts.  Laws  of  1911,  c. 
109,  known  as  "Martin's  Act,"  provides: 
"Subject  to  the  provisions  of  section  2107, 
Revisal  1905,  every  married  woman  shall  be 
authorized  to  contract  and  deal  so  as  to  af- 
fect her  real  and  personal  property  in  the 
same  manner  and  with  the  same  effect  as  if 
she  were  unmarried,  but  no  conveyance  of 
her  real  estate  shall  be  valid  unless  made 
with  the  written  assent  of  her  husband,  pro- 
vided by  section  6,  art.  10,  of  the  Constitu- 
tion and  a  privy  examination  as  to  the  execn- 
tion  of  the  same  taken  and  certified  as  re- 
quired by  law."  This  recognizes  that  sec- 
tion 2107  applies  to  contracts,  and  that  the 
only  restriction  upon  conveyances  by  her 
is  that  constitutional  one  requiring  the  "writ- 
ten assent"  of  her  husband  as  to  conveyances 
of  realty,  and  her  privy  examination  in  such 
case. 

Revisal,  §  2107,  Is  equally  explicit  It  comes 
under  subhead  3,  entitled  "Contracts  between 
Husband  and  Wife,"  and  provides:  **No  cofi- 
tract  between  a  husband  and  wife*  during 
coverture  shall  be  valid  to  affect  or  change 
any  part  of  the  real  estate  of  the  wife  or 
the  accruing  Income  thereof,  for  longer  time 
than  3  years  next  ensuing  the  making  of 
such  contracts,  or  to  Impair  or  change  the 
body  or  capital  of  the  personal  estate  of 
the  wife,  or  of  the  accruing  income  thereof, 
for  longer  time  than  3  years  next  ensuing 
the  making  of  such  contracts  unless  such 
contract  shall  be  in  writing,  and  be  duly 
proved  as  is  required  for  conveyances  of 
land ;  and  upon  the  examination  of  the  wife 
separate  and  apart  from  her  husband,  as  is 
now  or  may  hereafter  be  required  by  law  In 
the  probate  of  deed  of  femmes  covert,  it 
shall  appear  to  the  satisfaction  of  such  of« 
ficer  that  the  wife  freely  executed  such  con- 
tract, and  freely  consulted  thereto  at  the 
time  of  her  separate  examination,  and  that 
the  same  is  not  unreasonable  or  Injurious 
to  her.  The  certificate  of  the  ofllcer  shall 
state  his  conclusions,  and  shall  be  conclusive 
of  the  facts  therein  stated.  But  the  same 
may  be  Impeached  for  fraud  as  other  judg- 
ments may  be." 

An    examination    of    section    2107    shows 


that  it  applies  solely  to  contracts,  and  not 
to  conveyances;  Indeed  the  word  "contract** 
is  used  five  times  in  that  section.  The  ob- 
ject of  the  Legislature  was  clearly  to  pre- 
vent the  wife  making  any.  con  tract  with  her 
husband,  whereby  she  should  incur  a  liability 
against  her  estate,  which  in  future  might 
prove  a  burden  or  charge  upon  ft,  or  cause 
a  change  or  impairment  of  her  income  or 
personalty.  To  that  end,  not  only  a  privy 
exaniinatlon  was  required,  but  the  certificate 
of  a  magistrate  that  the  contract  is  not  un- 
reasonable or  Injurious  to  her.  This  provl« 
slon  does  not  attempt  to  apply  to  convey- 
ances by  her,  as  to  which  t|ie  act  of  1911  re- 
tains the  constitutional  restriction  in  regard 
to  realty  that  there  must  be  the  written  as- 
sent the  husband,  and  privy  examination. 
Had  the  act  attempted  to  impose  a  further 
restriction  upon  the  conveyance  of  married 
women  of  realty,  such  as  the  approval  of  a 
third  person.  It  would  be  In  conflict  with  the 
Constitution,  which  gives  her  the  power  to 
convey  her  realty,  if  she  has  "the  written  as- 
sent of  her  husband."  The  majority  of  this 
court  has  sustained  the  statutory  requirement 
of  a  privy  examination  in  conveyances  of 
realty  by  married  women,  but  solely  upon 
the  ground  that  it  is  not  an  additional  re- 
striction, but  merely  a  regulation  to  ascer- 
tain whether  the  wife  really  executed  the 
deed. 

[2]  As  to  conveyances  by  the  wife  of  her 
personalty,  the  Constitution  gives  her  full 
power  of  jus  dlsponendi  without  any  restric- 
tion whatever.  Nor  is  there  any  statute 
whatever  that  in  any  way  has  attempted  to 
restrict  it.  This  matter  has  been  fully  con- 
sidered and  settled  by  this  court  In  a  re- 
markably well-considered  and  able  opinion  by 
Mr.  Justice  Walker,  In  Vann  v.  Edwards, 
135  N.  C.  661,  47  S.  B.  784,  67  L.  R.  A.  461. 
which  leaves  nothing  to  be  added.  That  case 
overruled  Walton  v.  Bristol,  125  N.  C.  419, 
34  S.  E.  544,  so  far  as  It  could  be  construed 
to  intimate  a  different  conclusion.  In  Sydnor 
V.  Boyd,  119  N.  C.  481,  26  S.  B.  92,  37  L. 
R.  A.  734,  the  wife  attempted  to  assign  her 
life  insurance  policy  to  her  husband,  so  as 
to  make  it  payable  to  him  at  her  death,  and 
guaranteed  "the  validity  and  sufficiency  of 
the  foregoing  assignment"  This  was  an  ex- 
ecutory contract,  which  would  have  changed 
or  diminished  the  corpus  of  her  estate  at 
her  death,  and  she  would  have  incurred  lia^ 
bility  upon  her  guaranty.  The  court  held 
that  this  was  a  contract,  and  invalid,  be- 
cause not  made  In  compliance  with  the  Code 
1835  (now  Revisal,  i  2107). 

If  Revisal,  {  2107,  had  Included  conv^anc- 
es,  it  would  have  been  invalid  as  to  the 
transfers  by  a  married  woman  of  her  per- 
sonalty, because  the  Constitution  gives  her 
as  to  them  the  absolnte  jus  dlsponendi,  as  If 
femme  sole,  without  any  restriction  what- 
ever. It  would  have  been  Invalid  as  to  con- 
veyances of  realty,  because  requiring  the  as- 
sent of  a  third  person  over  and  above  the 
"written  assent'*  of  her  husband,  which  is 
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the  only  requirement  of  the  Constitution, 
and  an  addition  to  the  privy  examination 
required  by  statute^  which  has  been  held  a 
mere  reguliLtioD,  and  not  a  restriction,  upon 
the  right  of  the  woman  to  convey.  In  this 
case,  the  husband  actually  witnessed  the 
transfer  in  writingr,  which,  under  the  au- 
thority of  Jennings  ▼.  Hlnton,  126  N.  G.  51, 
85  S.  El  187,  is  a  suffld^it  compliance  with 
the  requirement  of  the  written  assent  of  the 
husband  to  conveyance  of  realty. 

In  this  case,  there  does  not  appear  to 
have  been  any  consideration,  and  the  as- 
signment was  not  only  a  conveyance,  but  a 
gift.  No  magistrate  could  certify  that  a 
gift  by  a  woman  to  her  husband  Is  for  her 
benefit,  or  does-  not  diminish  her  estate.  It 
would  be  a  stmrtllng  proposition  that  a  mar- 
ried woman,  who  by  our  Constitution  has 
full  control  of  her  property,  as  If  unmarried, 
cannot  make  a  present  to  her  hucAiand,  if  she 
sees  fit.  It  is  a  matter  of  everyday  occur- 
rence. Whether  she  make  her  husband  a 
gift  of  money,  a  dressing  gown,  or  a  pair  of 
slippers,  it  would  be  astonishing  if  she  could 
recover  it  from  his  administrator,  or  from 
him,  if  there  should  be  a  divorce.  Of  course, 
if  the  conveyance  or  gift  by  her  has  been 
procured  by  fraud  or  duress,  It  can  be  im- 
peached, just  as  If  made  to  any  one  else. 

Summing  up,  the  rights  of  married  wo* 
men  in  North  Carolina  as  to  conveyances  and 
contracts  are: 

As  to  conveyances  of  personalty.  There  is 
no  restriction  whatever  upon  her  right  to 
dispose  of  her  pereonalty  as  fully  and  free- 
ly as  if  she  had  remained  unmarried,  either 
in  the  Constitution  or  by  any  statute.  Vann 
V.  Edwards.  135  N.  C.  661,  47  S.  B.  784,  67 
L.  R.  A.  461,  Cited  with  approval  by  Jus- 
tice Connor  in  Ball  v.  Paquln,  140  N.  C. 
»1,  52  S.  E.  410,  3  li.  R.  A.  (N.  S.)  307. 

As  to  conveyances  of  realty.  The  Consti- 
tution requires  only  "the  written  assent" 
of  the  husband.  The  statute  superadds  only 
a  regulation  providing  for  a  privy  examina- 
tion, which  has  been  upheld  on  the  ground 
that  it  is  not  an  additional  requirement, 
but  merely  a  method  of  ascertaining  if  the 
deed  is  really  her  voluntary  act 

As  to  contracts.  Laws  ^1911,  c.  109,  pro- 
7ides  that  a  married  woman  is  authorized  to 
contract  and  to  affect  her  real  and  personal 
property  thereby  in  the  same  manner  and  to 
the  same  effect  as  if  she  were  unmarried, 
excepting  only  contracts  whereby  she  may  in- 
cur liability  to  her  husband,  as  to  which  the 
provisions  of  Revisal,  t  2107,  are  retained. 

The  conveyance  of  the  stock  by  the  wife 
was  not  restricted  by  the  Constitution  or  any 
statute.  If,  reversing  Vann  V.  Edwards,  185 
N.  C.  661,  47  S.  B.  784,  67  L.  R,  A.  461,  it 
were  noW  held  otherwise,  the  cotton  mills 
could  be  held  liable,  and  every  bank,  railroad 
company,  and  other  corporation  which  has 
transferred  stock  in  like  cases  to  this.  Woot- 
eik  V.  Railroad,  128  N.  C.  119,  88  S.  E.  298, 


56  Lb  R.  A.  615.  While  the  Legislature  has 
seen  fit  to  guard  contracts,  whereby  a  wife 
may  incur  liability  to  her  husband,  it  lias 
not  attempted  to  restrict  her  right  of  con- 
veyance, still  less  to  forbid  gifts  by  her  to 
her  husband,  without  the  approval  of  a  jus- 
tice of  the  peace. 

Upon  the  case  agreed,  judgment  should 
have  been  entered  in  fav6r  of  the  defend- 
ant 

Reversed. 

HOKE;  J.  (dissenting).  J  do  not  think  that 
article  10,  {  6,  of  our  Constitution,  bad  or 
was  intended  to  have  effect  upon  conveyanc- 
es or  contracts  between  husband  and  wife, 
but  that  such  transactions  have  been  and 
should  continue  to  be  proper  subjects  of  leg- 
islative regulation,  unaffected  by  that  instru- 
ment This,  in  my  judgment,  being  a  correct 
position,  I  am  of  opinion  that  section  2107 
of  our  Revisal  (the  section  controlling  on 
the  subject  referred  to)  should  be  upheld  in 
Its  integrity  and  construed  as  it  is  plainly 
written.  It  has  been  sustained  and  applied 
in  numerous  and  repeated  cases  before  this 
court  ever  since  its  enactment,  40  years 
ago;  was  recognized  as  the  law  of  the  land 
in  a  decision  at  the  last  term,  in  Kearney 
V.  Vann,.  154  N.  C.  311,  70  S.  E.  747;  and 
was  expressly  retained  and  approved  by  our 
Legislature  at  its  last  session.  Public  Laws 
N.  C.  1911,  c.  109.  Further,  I  am  utterly  un- 
able to  perceive  how  a  decision,  setting  aside 
the  safeguards  provided  by  this  statute,  and 
affording  facilities  for  a  married  woman  to 
deprive  herself  of  her  property,  and,  in  many 
instances,  of  a  home  for  herself  and  chil- 
dren, in  favor  of  an  improvident  husband, 
can  be  properly  regarded  as  part  of  an  en- 
lightened and  progressive  policy,  or  in  any 
way  having  a  tendency  to  liberate  married 
women  from  the  Bhackles  of  tyrannous  prec- 
edent, and,  in  my  opinion,  the  statute  should 
be  upheld  In  its  entirety.  Holding  the  view, 
however,  as  stated,  I  think  It  a  matter  of 
supreme  importance  that  this  question  should 
be  considered  as  settled,  and  shall  therefore 
make  no  further  protest 

I  am  authorized  to  say  that  ALLEN,  J., 
concurs  In  this  view. 


(156  N.  C.  687) 

OVERMAN  V.  LANIER  et  al 

(Supreme   Court  of  North  Carolina.     Oct   9, 

1911.) 

1.  Appeal  and   Ebbob   (§   132*)— Decisions 
Reviewable— Pbo  Fobua  Jtjdoment. 

Under  Const.  1868,  art.  4,  {'  8.  authorizing 
the  Supreme  Court  to  review  any  "decision"  of 
the  courts  below,  a  pro  forma  Judgment,  en- 
tered OS  the  coming  in  of  a  referee's  report, 
without  any  consideration  of  the  exceptions  to 
the  report,  was  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  896;    Dec.  Dig.  §  132.*] 
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2.  Appeal   and   Erbob   (§   125*)— Decisions 
Reviewable— Consent  Judgment. 

No  appeal  lies  from   a  consent  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
itoor,  Cent.  Dig.  {  883 ;    Dec.  Dig.  §  125.*] 

3.  Costs  (§  241*)— Costs  on  Appeal. 

Where  a  pro  forma  judgment,  entered  on 
a  referee's  report  with  the  assent  of  the  par- 
ties, was  not  reviewable,  on  remand  each  par- 
ty should  pay  half  the  costs  of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec 
Dig.  §  241.*J 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; Lyon,  Judge. 

Action  by  L.  S.  Overman,  as  administrator, 
against  Mattie  Lanier  and  others.  From 
the  judgment  all  parties  appeal.  Cause  re- 
manded. 

T.  F.  Klutz,  E.  C.  Gregory,  T.  J.  Jerome, 
E.  J.  Justice,  L.  H.  Clement,  and  Chas.  W. 
Tlllett,  for  plaintiff.  Walser  &  Walser,  G. 
W.  Garland,  Burwell  &  Cansler,  and  Manly, 
Hendren  &  Womble,  for  defendants. 

CLARE,  C.  J.  This  case  was  referred  by 
consent,  and  on  the  coming  in  of  the  report 
there  were  many  exceptions,  both  to  the 
findings  of  facts  and  to  the  conclusions  of 
law.  The  record  states  that  all  exceptions 
were  overruled  and  that  the  court  confirmed 
the  report  In  all  respects.  Both  sides  ap- 
pealed. When  the  case  was  called  in  this 
court,  it  was  stated  by  counsel  on  both  sides 
that  the  judge  below,  owing  to  the  rush  of 
Inisiness  and  the  anxiety  of  both  parties  to 
get  the  case  sent  up  for  review,  had  entered 
a  pro  forma  judgment  without  having  really 
considered  any  of  the  exceptions. 

[1]  Under  the  former  system,  before  the 
Constitution  of  1868,  this  court  was  the  cre- 
ation of  the  Legislature,  and  under  the  con- 
struction of  the  creating  act  causes  in  equi- 
ty were  usually  transmitted  to  this  court 
upon  a  pro  forma  judgment  because  this 
court  passed  upon  the  findings  of  fact  But 
under  the  Constitution  of  1868,  art  4,  §  8, 
this  court  reviews  upon  appeal  any  "deci- 
sion" of  the  courts  below.  When  a  pro  forma 
judgment  Is  rendered,  there  has  been  no  de- 
cision, and  hence  no  appeal  can  be  enter- 
tained. In  State  v.  Locust,  63  N.  C.  575, 
which  was  a  civil  judgment  upon  a  peace 
bond,  this  court  said:  "We  talce  occasion  to 
remind  the  judges  of  the  superior  courts  that 
we  will  not  hereafter  consider  cases  sent  to 
this  court  upon  pro  forma  judgments,  as 
this  court  is  entitled  to  the  benefit  of  their 
well-considered  opinions  npon  questions  of 
law,  which  may  arise  in  such  cases."  In 
Hlnes  V.  Hines,  84  N.  C.  125,  the  court  cites 
witn  approval  the  above  quotation  from  State 
V.  Locust  In  Miller  v.  Groome,  109  N.  C. 
149,  13  S.  B.  840,  the  court  said:  ''It  was 
perfectly  competent  for  the  judge,  upon  re- 
view, if  he  thought  so,  to  adopt  the  findings 
of  fact  and  conclusions  of  law  of  the  referee, 
and  then  they  would  become  the  findings  and 
conclusions  of  the  court;  but  it  was  error  in 


his  honor  to  summarily  dispose  of  the  ex* 
ceptions  by  overruling  them  and  confirming 
the  report  without  reviewing  and  passing 
upon  them  judicially."  At  this  term,  in 
Thompson  v.  Smith,  72  8.  E.  379,  Mr.  Justice 
Walker  reviews  the  subject,  and  says: 
"When  exceptions  are  taken  to  a  referee*8 
findings  of  fact  and  law,  it  is  the  duty  of  the 
judge  to  consider  the  evidence  and  sXve  his 
own  opinion  and  conclusions  both  upon  the 
facts  and  upon  the  law.  He  is  not  permit* 
ted  to  do  this  in  a  perfunctory  way,  but 
he  must  deliberate  and  decide  as  in  other 
cases — ^use  his  own  faculties  and  ascertain 
the  truth,  and  form  his  own  judgment  as  to 
fact  and  law.  This  is  required  not  only  as 
a  check  upon  the  referee  and  a  safeguard 
against  any  possible  errors  on  his  part,  but 
because  we  cannot  revieto  the  referee's  find* 
ings  in  any  other  way.  The  point  was  pr^ 
sented  clearly  and  directly  in  Miller  ▼• 
Groome,  109  N.  C.  148  [13  S.  E.  840],  and  con- 
trols this  case."  And  thereupon  it  was  fur* 
ther  said:  "The  cause  is  remanded,  with  di* 
rections  that  the  judge  of  the  superior  court 
will  review  the  referee's  findings  of  fact  and 
his  rulings  as  to  law  upon  the  exceptions 
thereto."  There  are  other  decisions  to  the 
same  effect  But  the  above  are  sufficient  if 
indeed  any  authority  were  needed  under  the 
terms  of  our  Constitution.  The  litigants  are 
entitled  to,  and  should  have,  the  opinion  of 
the  learned  lawyer  who  presides  in  the  su- 
perior court  who  should  carefully  review 
the  entire  evidence  and  make  his  own  find- 
ings of  fact  and  enter  his  own  conclusions  as 
to  the  law.  If  this  is  done  in  a  perfunctory 
way  as  by  a  pro  forma  Judgment,  there  is 
no  method  in  which  the  findings  of  fact  by 
the  referee  can  be  reviewed  when  there  is  any 
evidence  whatever  upon  the  findings  except* 
ed  to.  This  court  also,  as  well  as  the  parties, 
are  entitled  to  the  aid  of  the  judgment  of  the 
court  below  after  the  full  consideration  of 
the  cause  by  him.  The  presumption  is  that 
the  judgment  below  is  correct,  and  the  bur^ 
den  is  upon  the  appellant  to  overcome  that 
presumpUon.  It  Is  not  fair  to  him  nor  to  this 
court  to  throw  the  burden  of  that  presump- 
tion against  either  party,  unless  the  judge 
has  fully  and  carefully  considered  the  cause 
before  rendering  the  judgment,  as  it.  is  his 
duty  to  do  in  every  case. 

[2]  If  this  were  a  consent  judgment  no  ap- 
peal would  lie.  Besides,  "consent  judgments 
are  in  effect  merely  contracts  of  the  par- 
ties*' and  have  no  validity  as  preced^its. 
Bank  v.  Commrs.,  119  N.  d  22^,  25  S.  E.  966, 
and  cases  there  dted. 

Even  if  this  court  had  power  to  recogniaee 
such  a  course  as  was  here  taken,  it  would 
not  do  so  because  the  result  would  be  to 
transfer  into  this  court  without  review  or 
consideration  by  the  judge  below,  all  cases 
where  there  is  a  report  by  a  referee.  It 
would  result  that  this  court  would  neces- 
sarily be  compelled  to  review  the  findings 
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of  fact  by  ttie  referee,  a  duty  which  de- 
volTes  upon  the  trial  judge.  The  cause  must 
therefore  be  remanded,  as  in  Thompson  v. 
Smith,  ante,  to  the  judge  holding  the  courts 
of  the  district,  with  directions  that  he  car&> 
fully  review  the  findings  of  fact  and  con- 
clusions of  law  of  the  referee  wherever  ex- 
cepted to  and  enter  his  deliberate  Judgment 
Bs  to  each  exception. 

[31  As  the  pro  forma  judgment  was  en- 
tered with  the  assent  of  both  parties,  each 
will  pay  half  the  costs  of  this  appeal. 

It  may  be  that  the  judgment  entered  by 
the  judge  below,  upon  consideration  of  the 
case  in  accordance  with  law,  and  as  herein 
directed,  may  prove  satisfactory  to  one  or  to 
both  parties.  But,  if  there  should  be  an  ap- 
peal from  his  judgment,  the  appellant  may 
Qse  so  much  of  the  printed  matter  sent  up 
in  this  case  as  may  be  useful  and  appro- 
priate in  that  appeal.  To  that  end  all  the 
printed  matter  sent  up  in  this  case  may  be 
withdrawn  by  the  parties. 

Remanded. 

(166  N.  c.  504) 

TOWN  OP  TARBORO  ▼.  STATON. 

(Supreme  Court  of  North  Carolina.     Oct.   9, 

1911.) 

1.  MUIflOIPAL  COBPOBATIONS  (§  469*)  — 
StBEBTS  —  ImPBOVEMSNT  —  ASI^EBSMENT  — 

Front-Foot  Rulb. 

A  municipal  corporation  may  impose  as- 
MBsmentB  on  adjoining  property  by  the  front- 
foot  rule  for  the  improvement  of  streets. 

[Ed.  Note.—FoF  other  cases,  see  Monicipal 
Corporations,  Cent.  Dig.  U  1113-1117;  Dec. 
Dig.  §  469.»] 

2.  Municipal  Corporations  ({  496*)  — 
Street  lHPR0VEicENT&—As8ES8iacNT&— Dis- 
cretion. 

Authority  of  a  municipal  corporation  to 
leyy  assessments  on  abutting  property  for  bene- 
fits conferred  by  street  improvements  being  de- 
rived solely  from  the  Legislature,  the  courts 
will  not  interfere  with  the  exercise  of  the  city's 
discretion  in  determining  the  extent  of  the 
benefit  conferred,  unless  there  is  a  want  of 
power,  or  the  method  of  assessment  is  so  clear- 
ly inequitable  as  to  offend  a  constitutional 
principle. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  9  495.*] 

S.  Municipal  Corporations  (S  469*)  — 
Street  Assessments  —  Benefits— F  ront- 
FooT  Rule. 

Where  an  ordinance  directed  the  construc- 
tion of  a  curb  and  gutter  along  a  street,  one 
half  of  the  cost  to  be  borne  by  the  town  and 
the  other  half  by  the  abutting  property  owners 
according  to  frontage,  an  assessment  of  $63.12 
against  complainant's  frontage  of  252^4  feet 
was  not  so  unreasonable  as  to  justify  the  inter- 
ference by  a  court. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  469.*] 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Edgecombe 
County;    Whedbee,  Judge. 

Action  by  the  Town  of  Tarboro  against 
one  Staton.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AfiSrmed. 


It  appeared  tbat  the  municipal  authori- 
ties of  Tarboro,  acting  under  power  express- 
ly conferred  by  the  Legislature,  had  passed 
an  ordinance  requiring  the  owners  of  proper- 
ty abutting  on  that  part  of  Main  street 
from  Church  street  to  Howard  avenue  to 
curb  and  gutter  the  portion  of  the  street  in 
front  of  their  property  according  to  certain 
stated  specifications,  the  one  half  of  the  cost 
to  be  borne  by  the  town  and  the  other  half 
by  the  owners  of  abutting  property  accord- 
ing to  frontage,  and  providing,  further,  if 
any  abutting  owners  should  fail  to  make 
said  improvement  within  30  days  after  due 
notice  given,  the  proper  officers  of  the  town 
should  have  same  done,  and  that  one-half 
costs  thereof  should  be  assessed  against 
said  property  owners  at  so  much  per  front 
foot,  etc.;  that  defendant,  after  notice  duly 
given,  had  failed  and  refused  to  comply 
with  the  terms  of  the  ordinance.  The  work 
was  done  by  the  authorities,  the  cost  thereof 
requiring  an  assessment  of  50  cents  per 
front  foot,  and  showing  defendant's  portion 
to  be  $63.12.  The  act  in  question  declares 
the  lunounts  properly  assessed  to  be  a  lien 
on  respective  lots  enforceable  by  action  In 
the  superior  courts,  and  contains  the  pro- 
vision: "And  in  his  answer  to  the  action 
so  instituted,  the  owner  shall  have  the  right 
to  deny  the  whole  or  any  part  of  the  amount 
claimed  to  be  due  by  the  town,  and  to  plead 
any  irregularity  in  reference  to  the  assess- 
ment, and  the  issue  raised  shall  be  tried 
and  the  cause  in  other  respects  disposed  of 
according  to  law  and  the  practice  of  the 
court"  Defendant  resists  recovery  chiefly 
on  the  grounds  (1)  that  the  property  of  de 
fendant  in  fact  received  no  special  benefit 
by  reason  of  the  alleged  improvement;  (2) 
that  such  special  benefits  were  in  no  wise 
considered  by  the  authorities^ when  the  as- 
sessment was  ordered  or  made,  and,  having 
made  answer  to  this  effect,  tendered  issues 
presenting  his  position,  and  same  were  de- 
clined. 

On  Issues  submitted  by  the  court  the  Jury 
rendered  the  following  verdict: 

**(1)  Did  the  commissioners  of  Tarboro  in 
making  the  assessment  take  in  consideration 
the  special  benefits  the  property  assessed 
received  in  addition  to  the  benefits  received 
by  the  community  at  large?    Answer:    No. 

"(2)  Was  the  work  done  according  to  the 
requirement  of  the  notice  served  on  the 
property   owner?     Answer:     Yes. 

"(3)  Is  the  defendant's  lot  so  situated  and 
located  that  any  assessment  charged  against 
it  should  not  be  measured  by  the  frontage 
rule?    Answer:    No. 

"(4)  What  amount,  if  any,  is  the  plaintiff 
entitled  to  have  charged  and  assessed  as  a 
lien  against  the  property  of  the  defendant 
described  in  the  complaint?  Answer:  $63.12. 
which  is  admitted  to  be  one-half  of  the  ac- 


•For  other  eases  see  Mme  topic  and  eection  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexet 
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tual   reasonable   cost   of    the    curbing   and 
gutter." 

Judgment  on  the  verdict,  and  defendant 
excepted  and  appealed,  assigning  for  error 
the  refusal  to  present  or  consider  the  ques- 
tions embodied  In  his  Issues. 

G.  M.  T.  Fountain  and  Marshall  a  Sta- 
ton,  for  appellant  W.  O.  Howard,  for  ap- 
pellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  The  right  to  impose  burdens  of 
this  kind  and  the  method  of  assessment  by 
the  front-foot  rule  in  cases  like  the  present 
have  been  upheld  In  several  decisions  of 
our  court,  as  In  Klnston  v.  Wooten,  150  N. 
C.  295,  63  S.  K  1061,  Klnston  v.  Loftin,  149 
N.  a  255,  62  S.  B.  1069,  AshevlUe  v.  Trust 
Co.,  143  N.  C.  360,  55  S.  E.  800,  Hllliard  v. 
AshevlUe,  118  N.  0.  845,  24  S.  E.  738,  and 
Raleigh  V.  Peace.  110  N.  C.  32,  14  S.  B.  521, 
17  L.  R.  A.  330.  While  it  is  said  in  these 
and  other  cases  that  assessments  of  this 
character  can  only  be  upheld  on  the  "theory 
of  special  benefit  conferred  and  which  bear 
some  reasonable  relation  to  the  burdens 
Imposed,*'  the  right  to  make  them  as  a  gen- 
eral proposition  is  referred  to  the  sovereign 
power  of  taxation  which  is  primarily,  and 
as  a  rule  exclusively,  a  l^lslatlve  power. 
And  it  is  held  with  us,  and  the  ruling  is, 
we  think,  in  accord  with  the  great  weight 
of  authority,  that  in  reference  to  a  local 
improvement,  governmental  in  its  nature, 
the  action  of  the  Legislature  or  of  local 
authorities  exercising  legislative  power  ex- 
pressly conferred  for  the  purpose  is  con- 
clusive as  to  the  necessity  for  a  given  im- 
provement and  in  establishing  general  rules 
by  any  of  the  recognized  methods,  imposing 
special  assessments  for  its  construction  and 
maintenance.  -And  in  applying  these  rules 
or  methods  to  the  property  of  an  individual 
owner  and  on  the  question  of  amount  the 
legislative  declaration  shall  so  far  prevail 
that  it  is  only  in  rare  and  extreme  cases 
that  the  courts  are  allowed  to  interfere. 

[2]  Speaking  to  this  question  in  Peace  v. 
City  of  Raleigh,  supra,  the  court-held:  "The 
power  to  levy  such  assessments  is  derived 
solely  from  the  Legislature,  acting  either 
directly  or  through  its  local  instrumentali- 
ties, and  the  courts  will  not  interfere  with 
the  exercise  of  the  discretion  vested  in  the 
Legislature  as  to  the  necessity  for,  or  the 
manner  of  making  such  assessments,  unless 
there  is  a  want  of  power  or  the  method 
adopted  for  the  assessment  of  the  benefits 
is  so  clearly  inequitable  as  to  offend  some, 
constitutional  principle."  And  in  AshevUle 
V.  Trust  Ca,  143  N.  C.  370,  55  S.  E.  804, 
it  was  said:  "It  has  been  repeatedly  de- 
cided that  the  legislative  act  of  assigning 
districts  for  special  taxation  on  the  basis 
of  benefits  cannot  be  attacked  on  the  ground 
of  error  in  judgment  regarding  the  special 
benefits,  and  defeated  by  satisfying  a  court 


that  no  special  and  peculiar  benefits  are 
received.  If  the  Legislature  has  fixed  the 
district  a^id  laid  the  tax  for  the  reason  that 
in  the  opinion  of  the  legislative  body  such 
district  iB  peculiarly  benefited,  its  action 
must  in  general  be  deemed  conclusive.*' 
Again  in  Kinston  v.  Wooten,  supra,  it  was 
held :  "As  a  general  rule,  the  assessment  of 
adjoining  property  by  a  city  for  the  paving 
of  its  streets  and  sidewalks  by  the  front- 
foot  rule  will  be  upheld;  but  in  instances 
where  it  is  made  to  appear  that  in  apply- 
ing this  rule  to  the  property  of  an  individu- 
al owner  there  Is  a  marked  disproportion 
between  the  burden  imposed  and  any  pos- 
sible benefit,  so  that  it  Is  manifest  that  the 
principle  of  equality  had  been  entirely  Ig- 
nored and  gross  injustice  done,  the  court 
may  interfere  and  afford  proper  relief.** 
In  this  case  the  court  further  said:  "It 
will  thus  be  seen  that,  while  the  right  of 
the  court  to  interfere  for  the  protection  of 
the  individual  owner  of  property  Is  recog- 
nized, its  exercise  can  only  be  justified  and 
upheld  in  rare  and  extreme  cases,  when 
it  is  manifest  that  otherwise  palpable  in- 
justice will  be  done  and  the  owner's  rights 
clearly  violated.  This  limitation  arises  of 
necessity  In  this  scheme  of  taxation,  for  in 
its  practical  application  it  would  well  nigh 
arrest  all  Imposition  of  these  burdens  if 
each  Individual  owner  of  property  were  al- 
lowed to  interfere  and  stay  the  action  of 
the  officials  on  any  other  principle."  The 
opinion  then  refers  with  approval  to  the 
case  of  Atlanta  v.  Hamlein,  96  6a.  383, 
23  S.  EL  409,  and  in  which  Atkinson, 
Judge,  said:  "As  a  general  proposition, 
upon  the  question  of  benefit,  whether  gen- 
eral or  special,  the  owner  is  concluded 
by  an  expression  of  the  legislative  will. 
Where  power  is  conferred  upon  the  munici- 
pal authorities  in  their  discretion  to  inaugu- 
rate a  system  of  street 'improvements,  with 
the  power  likewise  conferred  of  imposing 
upon  the  abutting  lot  owners  a  proportionate 
share  of  the  cost  of  such  improvements, 
such  power  may  be  well  exercised  by  the 
city  authorities  without  giving  notice  of  any 
character  to  the  lot  owner;  and  it  is  in- 
consistent with  the  proper  exercise  of  the 
taxing  power,  and  would  tend  to  a  mani- 
fest embarrassment  of  the  public  in  the 
prosecution  of  these  public  improvements,  if, 
upon  every  assessment,  the  lot  owner  were 
entitled  to  have  the  question  judicially  de- 
termined whether  or  not  he  would  be  bene- 
fited by  the  proposed  improvement  As  to 
whether  he  was  benefited  or  not  is  a  ques- 
tion which  should  address  Itself  to  the  dis- 
cretion of  the  municipal  authorities.  Their 
judgment  upon  this  subject  is  ordinarily, 
except  in  the  most  extreme  cases,  conclu- 
sive; but,  as  we  have  before  stated,  it  is 
not  allowable  that  the  municipal  authori- 
ties under  the  guise  of  a  public  improve- 
ment should  arbitrarily  deprive  the  citizen  of 
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tifl  estata.  If,  therefore,  In  the  levy  of  such 
assessments,  the  cost  of  the  improvement 
be  so  disproportionated  to  the  value  of  the 
estate  sought  to  be  improved,  as  that  the 
levy  of  the  assessment  amounts  to  a  virtu- 
al confiscation  of  the  lot  owner's  property, 
such  assessment  cannot  be  upheld  as  a  legal 
or  valid  ezerdse  of  the  power  to  tax  for 
such  improvements/'  These  decisions  are 
sustained,  we  think,  as  stated  by  the  weight 
of  well-considered  authority.  The  case  of 
Norwood  V,  Baker,  172  U.  S.  269,  19  Sup. 
Ot.  187,  43  Ij.  Bid.  443,  as  interpreted  and 
applied  by  subsequent  decisions  of  the  seme 
high  court  not  being  la  direct  or  neces^ 
sary  antagonism  to  the  view  presented,  see 
French  v.  Asphalt  Paving  Co.,  181  U.  S. 
324,  21  Sup.  Ct  625,  45  L.  Bd.  879;  Wright 
V.  Davidson,  181  U.  S.  871,  21  Sup.  Ct  616, 
45  L.  Ed.  900;  Tonawanda  v.  Lyon,  181  U. 
S.  391,  21  Sup.  Ct  609,  45  L.  Ed.  906;  At- 
lanta V.  Hamlein,  supra;  Preston  v.  Rudd, 
84  Ky.  150;  State  ex  rel.  Wheeler  v.  Dis- 
trict Court  80  liinn.  293,  83  N.  W.  183; 
Elliott  on  Roads  and  Streets  (3d  Ed.)  f  685; 
Hamilton  on  Law  of  Special  Assessments,  { 
181;  Judson  on  Taxation,  |  359.  This,  then, 
being  the  correct  principle,  the  position 
contended  for  by  defendant  can  in  no  wise 
be  sustained.  The  statute  confers  ample 
authority. 

[3]  The  front-foot  rule  has  been  adopted 
and  declared  a  correct  and  proper  method, 
and  the  amount  assessed  against  defendant 
168.12,  for  a  frontage  of  252^  feet  would 
seem  to  be  reasonable.  Just  and  moderate. 
Certainly  there  is  nothing  In  the  record  or 
in  the  evidence  which  shows,  or  tends  to 
show,  facts  which  would  authorize  the  court 
to  interfere  or  stay  collection  of  the  amount 
charged. 

On  the  question  of  notice,  the  provision 
of  the  law  affording  defendants  an  oppor- 
tunity to  appear  and  question  the  amount 
or  validity  of  an  assessment  has  been  ap- 
proved and  held  sufficient  in  a  statute  of 
similar  import  in  KInston  v.  Wooten  and 
Kinston  v«  Loftin,  supra;  the  doctrine  being 
stated  In  Lof tin's  Case  as  follows :  *'A  stat- 
ute authorizing  such  an  assessment  which 
provides  for  a  notice  that  will  enable  the 
property  owner  to  appear  before  some  au- 
thorized tribunal  and  contest  the  validity 
and  fairness  of  the  assessment  before  it  be- 
comes a  fixed  charge  on  his  property  is  not 
open  to  the  objection  that  it  deprives  the 
owner  of  his  property  without  due  process 
of  law.** 

There  is  no  error,  and  the  Judgment  below 
must  be  afOrmed. 

No  error. 

WALKER,  J.  (dissenting).  This  Is  a  very 
important  case,  and  the  principle,  which  is 
said  in  the  opinion  of  the  court  to  control  it 
is  far-reaching  in  its  necessary  consequences. 
It  is  held  substantially  that  the  state,  either 
directly  by  legislative  enactment  or  indi^ 


rectly  by  acting  through  some  local  municipal 
body,  may  practically  take  the  'citizen's  prop- 
erty for  a  public  use  without  Just  compensa- 
tion, if  that  use  consists  in  improving  the 
streets  and  sidewalks  of  a  village,  town,  or 
city.  I  do  not  for  a  moment  controvert  the 
position  that  abutting  property  in  a  town 
may  be  assessed  to  pay  the  expenses  of  im- 
provements when  it  is  especially  benefited 
thereby,  but  there  is  no  more  power  or  right 
to  make  the  owner  of  abutting  property  pay 
for  Improvements  of  streets  or  sidewalks 
where  there  is  no  benefit  to  him  than  there 
is  to  tax  him  for  the  general  public  benefit 
when  there  is  no  return  to  him  in  the  way  of 
protection  to  himself  or  his  property,  or  to 
take  his  property  by  condemnation  or  other- 
wise without  Just  compensation.  One  is  as 
much  confiscation  as  the  other.  The  Legist 
lature  may  provide  for  the  determination  of 
the  question  of  benefit  to  any  particular  prop- 
erty, and,  perhaps,  under  the  authorities,  the 
decision  of  the  tribunal,  so  authorized  to  con- 
sider and  decide  whether  there  is  a  special 
benefit  and  how  much  it  is,  and  to,  provide 
whether  it  shall  be  paid  for  by  the  frontr 
foot  rule  or  by  establishing  districts  for  the 
assessments  of  such  benefits,  may  not  be 
reviewed,  but  that  is  a  very  different  ques- 
tion from  the  one  presented  in  this  case, 
where  the  defendant's  property  is  made  to 
pay  tribute  to  the  public,  regardless  of  bene- 
fit to  his  property  and  without  even  provid- 
ing any  method  for  deciding  whether  his 
property  has  received  a  special  benefit  or  not 
Under  the  charter  of  the  plaintiff,  the  owner 
is  required  to  pave,  curb,  or  otherwise  Im- 
prove the  sidewalk  ih  front  of  his  lot,  and  to 
pave  or  improve  one-fourth  of  the  street 
without  reference  to  benefits  of  any  kind, 
and  upon  his  failure  to  do  so  the  town  com- 
missioners are  authorized  to  have  the  work 
done,  and  'the  cost  thereof  shall  be  borne  by 
the  owner  or  owners  of  such  lot  and  shall 
constitute  a  lien  to  the  same  extent  that  mu- 
nicipal taxes  assessed  against  the  same  are 
a  lien  thereon." 

This  is  not  in  accordance  with  our  Consti- 
tution, the  Constitiftion  of  the  United  States* 
or  the  principles  of  natural  Justice  and  right, 
as  declared  by  one  of  our  greatest  Jurists, 
Chief  Justice  Ruflto,  in  Railroad  v.  Davis,  19 
N.  C.  (Battle's  Bd.)  marg.  p.  451,  where  it  is 
said:  'The  principle  (of  compensation)  is, 
however,  so  salutary  to  the  citizen,  and  con- 
cerns so  nearly  the  character  of  the  state, 
that  it  may  well  be  urged  that  it  must  be 
consecrated  by  its  adoption  in  some  part  of 
the  free  Constitution  of  this  state.  We 
should  be  reluctant  to  pronounce  Judicially 
our  inability  to  find  it  in  that  instrument  If 
it  be  not  incorporated  therein,  the  omission 
must  be  attributed  to  the  belief  of  the  found- 
ers of  the  government  that  the  Legislature 
would  never  perpetrate  so  flagrant  an  act  of 
gross  oppression,  or  that  it  would  not  be  tol- 
erated by  the  people,  but  be  redressed  by  the 
next  representatives  chosen.  There  Is  no 
doubt  that  while  the  Legislature  and  people 
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of  this  state  expressly  restricted  the  action 
of  the  general  government  on  this  subject,  it 
mnst  have  been  supposed  by  the  people  that 
their  own  local  government  was  In  like  man- 
ner restrained,  or  would  never  act  in  a  man- 
ner to  make  such  a  restraint  necessary. 
There  is,  however,  no  clause  in  that  instru- 
ment which  seems  to  beat  on  the  point,  un- 
less it  be  that  which  is  relied  on  in  the  argu- 
ment for  the  defendant  It  is  the  sev^i- 
teenth  section  of  the  Bill  of  Rights  which 
declares  that  no  freeman  shall  be  disseised 
of  his  freehold,  or  deprived  of  his  life,  liber- 
ty or  property,  but  by  the  law  of  the  land.' 
Under  the  guaranty  of  this  article,  it  has 
been  held,  and  in  our  opinion  properly  held, 
that  private  property  is  protected  from  the 
power  of  despotic  resumption  upon  a  legisla- 
tive declaration  of  forfeiture,  or  merely  to 
deprive  the  owner  of  it,  or  to  enrich  the  treas- 
ury, unless  as  a  pecuniary  contribution  by 
way  of  tax.  Such  acts  have  no  foundation 
in  any  of  the  reasons  on  which  depends  the 
power  in  virtue  of  the  right  of  eminent  do- 
main to  take  private  property  for  the  public 
use,  and  they  could  not  be  sustained  by  the 
offer  of  the  fullest  compensation.  Though 
not  so  obvious,  it  may  also  be  true  that  the 
clause  under  consideration  is  restrictive  of 
the  right  of  the  public  to  the  use  of  private 
property,  and  impliedly  forbids  it  without 
compensation."  This  fair  and  equitable  prin- 
ciple has  been  so  uniformly  adopted  in  sub- 
sequent decisions  of  this  court,  following  the 
precedent  thus  established  by  Railroad  v. 
Davis,  that  no  one  now  attempts  to  gainsay 
that  under  our  system  of  state  government  a 
man*s  property  cannot  be  taken  directly  or 
indirectly,  nor  can  he  be  deprived  of  the  use 
of  the  emoluments  thereof  without  just  com- 
pensation for  the  loss  to  him.  Where  is  the 
difference  between  compelling  him  to  pay  the 
amount  of  an  assessment  levied  upon  his  lot 
and  which  constitutes  a  lien  thereon  until 
paid,  and  to  pay  which  it  may  be  sold  and 
thereby  deprive  him  of  it,  and  taking  direct- 
ly by  condemnation  for  a  public  use?  None 
at  all,  except  in  form.  In  the  one  case  you 
make  him  give  up  his  moiiey  to  save  his  land, 
and  money  is  itself  property,  and  In  the  oth- 
er you  take  the  land  itself  without  the  right 
of  redemption  by  paying  the  money.  With 
all  due  deference  to  my  Brethren,  who  have 
overruled  my  opinion,  I  take  leave  to  say 
that  there  is  no  decision  to  be  found  la  the 
books  and  no  authority  elsewhere  that  holds 
the  arbitrary  provision  of  this  charter  and 
the  proceedings  taken  in  pursuance  thereof 
to  be  valid.  It  is  far  better  that  ambitious 
vUlages,  towns,  and  cities  should  not  grow 
so  rapidly  than  that  the  sacred  rights  of  the 
citizen  should  be  destroyed  or  even  impair- 
ed. 

A  similar  idea  was  advanced  by  Judge  By- 
num  in  French  v.  Commissioners,  74  N.  C. 
692,  in  q>eaking  of  our  dealii^g  with  the  prop- 
erty and  rights  of  others,  with  special  refer- 
ence to  the  power  of  taxation:  '"The  other 
and  tetter  way,  however/'  he  said*  **is  to  re- 


duce the  expenditures.  The  old  proverb;  'Cut 
the  garment  according  to  the  cloth,'  has  In 
it  much  practical  wisdom.  It  is  illustrated 
every  day  in  private  life,  and  is  the  founda- 
tion of  individual  integrity,  contentment,  and 
success.  In  every  relation  of  wholesome  life 
men  adapt  their  wants  and  expenditures  to 
their  income.  No  good  reason  can  exist  why 
the  same  obligation  does  not  rest  upon  cor- 
porations, and  is  not  equally  as  practicable. 
Instead  of  which,  as  things  now  go,  those 
who  are  intrusted  with  other  people's  money 
and  property,  whether  states  or  counties,  in- 
stead of  practicing  prudence  and  economy  in 
the  discharge  of  their  trust,  seem  emulous  of 
each  other  in  extravagance.  The  end  of  such 
a  course  is  easily  seen,  and  must  be  one  of 
disaster."  It  is  much  better  not  to  progress 
so  rapidly  than  to  make  the  citizen  pay  trib- 
ute to  the  public  for  which  he  receives  no 
corresponding  benefit  apart  from  that  enjoy- 
ed by  other  members  of  the  community. 
Judge  Dillon  said:  "Special  benefits  to  the 
property  assessed — that  is,  benefits  received 
by  it  in  addition  to  those  received  by  the 
community  at  large — is  the  true  and  only 
just  foundation  upon  which  local  assessments 
can  rest;  and  to  the  extent  of  special  bene- 
fits it  is  everywhere  admitted  that  the  Legis- 
lature may  authorize  local  taxes  or  assess- 
ments to  be  made."  2  Dillon  on  Mun.  Corp. 
933(3). 

I  will  refer  to  one  case  decided  by  this 
court,  and  then  pass  to  a  general  considera- 
tion of  the  other  authorities  cited  in  the 
opinion,  and  to  what  is  said  upon  the  sub- 
ject by  the  text-writers.  In  Kinston  v. 
Wooten,  150  N.  0.  300,  63  S.  E.  1061,  refer- 
ring to  Village  of  Norwood  v.  Baker,  172  U. 
S.  269,  19  Sup.  Ct.  187,  43  L.  Ed.  443,  and 
French  v.  Paving  Co.,  181  U.  S.  324,  21  Sup, 
Ct  625,  45  li.  Ed.  679,  which  is  erroneously 
supposed  to  have  modified  it,  it  is  said  that 
''the  system  provided  in  the  different  states 
will  usually  be  recognized  by  the  federal 
courts  as  conclusive  in  so  far  as  they  es- 
tablish general  rules  for  making  assessments, 
yet  if,  in  applying  these  rules,  or.  any  given 
method,  to  the  property  of  an  individual,  it 
should  appear  that  there  Is  a  marked  di»- 
proi)ortion  between  the  burden  imposed  upon 
the  lot  owner  and  any  possible  benefit  his 
property  may  derive  from  the  improvement, 
so  that  it  will  manifestly  appear  that  the 
presumption  of  equality  had  been  entirely 
ignored  and  gross  injustice  done,  the  court 
will  interfere  and  grant  relief."  What  great- 
er inequality  can  there  be  between  a  burden 
imposed  and  no  benefit  at  all  in  return?  If, 
as  said  in  that  case,  the  courts  will  inter- 
vene and  enjoin  the  assessment  if  the  bur- 
den is  great  and  the  benefit  small,  what  will 
the  court  do,  when  there  is  all  burden  and 
no  benefit,  as  in  this  case,  for,  as  the  jury 
have  found  that  benefits  were  not  consider- 
ed at  all,  we  must  assume  there  are  none, 
for  there  are  none  shown  to  exist  by  the  de- 
cision of  a  Judicial  tribunal  or  even  of  an 
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arbitrary  one,  and  then,  again,  tbe  charter 
itives  to  the  oommlssioners^  who  may  be  a 
municipal  oligarchy,  the  unlimited  and  ar- 
bitrary iK)wer  to  aaseaa  a  citizen  out  of  his 
property  without  the  slightest  T^ard  to  his 
benefits  or  the  right  of  compensation  for  prop- 
erty forcibly  taken  from  him  for  the  benefit 
of  the  public.  This  despotic  power  resides 
in  the  board  of  commissioners,  to  be  exer- 
cised at  their  wUl,  and  they  may  simply  de- 
clare in  the  exercise  of  It  that  the  abutting 
owner  shall  pay  all  the  costs  of  the  im- 
provement Remember  that  I  have  fully 
conceded  the  right  of  the  Legislature  by  it- 
self or  through  a  local  municipal  body  to 
prescribe  the  manner  in  which  the  benefit 
may  be  ascertained,  and  to  levy  or  appor- 
tion the  assessment  according  to  some  rule, 
by  district,  front  foot,  superficial  area,  or 
value,  or  otherwise,  so  that  there  is  not 
such  manifest  disproportion  between  burden 
and  benefit  as  to  work  oppression  or  shock 
our  sense  of  Justice.  But  how  can  we  ad- 
Judge  that  there  Is  such  a  disproportion  un- 
less we  have  at  least  some  tangible  idea 
of  what  the  benefit  Is.  so  that  we  may  com- 
pare it  with  the  burden?  Proportion  must 
exist  between  two  or  more  well-known  things, 
something  that  can  be  seen  or  understood. 
It  cannot  be  priedlcated  of  something  that 
is  not  known  as  between  it  and  something 
that  is  known.  All  burden  and  no  benefit  does 
not  suggest  the  idea  of  proportion,  and  that 
is  the  nonproportion  which  this  charter  and 
the  ordinance  adopted  in  pursuance  of  it 
have  established. 

Recent  text-writers  on  this  subject,  who 
have  reviewed  all  the  decisions  rendered  up 
to  the  time  their  treatises  were  published, 
have  thus  stated  the  conclusion  reached  by 
them,  after  examining  all  tbe  authorities, 
many  of  which  are  cited  In  the  notes  to  the 
section  we  quote,  which  Is  as  follows:  "In 
order  to  Justify  a  local  assessment,  the  im- 
provement must  not  only  be  public  in  its 
nature,  but  it  must  confer  an  especial  and 
local  benefit  upon  the  property  which  Is  so 
assessed  therefor.  If  the  improvement  con- 
fers an  especial  local  benefit  it  is  no  objec- 
tion to  an  assessment  therefor  that  it  is 
constructed  so  as  to  benefit  tbe  public  as 
much  as  possible  and  to  injure  it  as  little 
as  possible.  Improvements  of  this  sort  must 
'have  a  double  aspect  of  general  public  bene- 
fit and  also  of  peculiar  local  benefit'  The 
attempt  to  state  in  general  terms  what  con- 
stitutes a  local  special  benefit  has  often 
been  made.  'Benefits  are  special  when  they 
increase  the  value  of  the  land,  relieve  it 
from  a  burden,  or  make  it  especially  adapted 
to  a  purpose  which  enhances  its  value.' 
'Whatever  gives  an  additional  value  to  the 
particular  parcel  of  land  is  a  special,  and 
not  a  general,  benefit  and  it  may  be  a  spe- 
cial benefit,  though  not  an  inunediate  one.' 
Without  such  local  benefit,  the  improvement 
may  be  public  in  character,  so  that  the  ex- 
pmiBt  thereof  may  be  borne  by  general  tax- 1 


ation,  but  a  local  assessment^  based  upon  the 
theory  of  benefits,  cannot  be  levied  therefor." 
Jones  &  Page  on  Taxation  by  Assessments,  { 
284.  Norwood  v.  Baker,  172  U.  S.  268,  19 
Sup.  Gt  187,  43  L.  Ed.  443,  is  directly  op- 
posed to  the  decision  in  this  case.  •  It  was 
there  held  that  an  assessment  upon  abutting 
property  by  the  front  foot  without  taking 
special  benefits  into  account,  for  the  entire 
cost  and  expense  of  opening  a  street,  includ- 
ing not  only  the  amount  to  be  paid  for  the 
land,  but  the  cost  and  expense  of  th^  pro- 
ceedings, is  a  taking  of  private  property  for 
public  use  without  compensation.  It  is  said, 
though,  that  the  Norwood  Case  has  been  re- 
considered since  by  that  court  and  so  quali- 
fied, modified,  and  explained  that  there  is 
little  or  nothing  as  an  authority  left  of  it 
I  do  not  agree  to  this  criticism  of  the  case, 
or  to  the  effect  of  later  decisions  upon  it  as 
an  authority.  It  has  been  distinguished  in 
some  cases,  but  not  overruled,  and  Its  au- 
thority, as  a .  precedent  when  more  recent 
cases  reviewing  it  are  rightly  considered, 
has  not  even  been  impaired,  and,  at  least, 
so  far  as  the  question  involved  in  this  case 
is  concerned. 

It  is  supposed  that  the  case  of  French  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S.  324, 
21  Sup.  Ct  625,  45  L.  Ed.  879,  and  the  other 
cases  cited  in  the  opinion  from  that  volume 
of  the  reports  of  the  same  court,  have  so 
modified  tbe  decision  in  Norwood*s  Case  as 
to  diminish,  if  not  destroy,  its  weight  as  an 
authority.  I  do  not  think  so.  Tbe  reason- 
ing in  those  cases  is  devoted  largely  to  a 
consideration  of  the  manner  of  apportioning 
tbe  assessment  whether,  "in  proportion  to 
frontage,  the  area  or  the  market  value  of 
tbe  land,  or  in  proportion  to  the  benefits  as 
estimated  by  commissioners,"  without  any 
reference  to  the  other  methods.  But  there 
will  be  seen  running  through  all  of  the  dis- 
cussions in  these  cases  that  there  must  be 
some  determination  that  the  property  is 
benefited,  and  then  the  Legislature  may  de- 
cide in  its  discretion  how  the  assessment 
may  be  apportioned.  This  will  appear  by 
the  extract  I  have  Just  taken  from  Wright 
V.  Davidson.  181  U.  S.  379,  21  Sup.  Ct  619, 
45  L.  Ed.  900  (cited  in  the  opinion  of  tbe 
court),  and  this  expression  of  the  court  in 
that  case:  "The  class  of  lands  to  be  assess- 
ed for  the  purpose  may  be  either  determined 
by  the  Legislature  itself  by  defining  a  terri- 
torial district  or  by  other  designation;  or 
it  may  be  left  by  the  Legislature  to  the  de- 
termination of  commissioners,  and  be  made 
to  consist  of  such  lands,  and  such  only,  as 
the  commissioners  shall  decide  to  be  bene- 
fited." The  Legislature  may  decide  that  cer- 
tain lands  within  a  given  or  prescribed  area 
will  be  benefited  by  an  improvement  and 
form  a  taxing  <^strict  for  the  purpose  of  ap- 
portioning the  assessment  It  is  not  the 
method  of  apportionment  that  I  am  criti- 
cising, but  the  taking  of  a  citizen's  property, 
not   only    without   Just   compensation,    but 
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without  any  compensation,  and  you  may  as 
well  take  his  land  specifically  as  his  money. 
There  Is  no  difference,  as  far  as  he  is  con- 
cerned. In  French  t.  Barber  Asph.  Co., 
supra,  the  court,  in  attempting  to  show  that 
Norwood's  Case  does  not  conflict  with  the 
decision  In  that  case,  says  that  the  decree 
in  the  Norwood  Case  did  enjoin  the  making 
and  collecting  of  the  special  assessment,  as 
being  equivalent  to  confiscation  or  a  taking 
of  property  for  a  public  use,  without  Just 
compensation,  and  therefore  without  due 
process  of  law  in  violation  of  the  fourteenth 
amendment,  but  it  further  says  that  It  left 
the  village  of  Norwood  free  "to  make  a  new 
assessment  upon  the  plaintiff's  abutting 
property  for  so  much  of  the  expense  of  the 
opening  of  the  street  as  was  found,  upon 
due  and  proper  inquiry,  to  be  equal  to  the 
special  benefits  accruing  to  the  property"; 
the  matter  being  left,  with  this  limitation, 
under  the  control  of  the  local  authorities. 
In  Williams  v.  Eggleston,  170  U.  S.  304,  18 
Sup.  Ot.  617,  42  L.  Ed.  1047,  it  was  said  by 
the  court  upon  this  very  question:  "Neither 
can  it  be  doubted  that,  if  the  state  Consti- 
tution does  not  prohibit,  the  Legislature, 
speaking  generally,  may  create  a  new  taxing 
district,  determine  what  territory  shall  be- 
long to  such  district,  and  what  property 
shall  be  considered  as  benefited  by  a  propos- 
ed improvement.  But  the  power  of  the  Leg- 
islature in  these  matters  is  not  unlimited. 
There  is  a  point  beyond  which  the  legislative 
department,  even  when  exerting  the  power 
of  taxation,  may  not  go  consistently  with 
the  citizen's  right  of  property.  As  already 
indicated,  the  principle  underlying  special 
assessments  to  meet  the  cost  of  public  im- 
provements is  that  the  property  upon  which 
they  are  imposed  is  peculiarly  benefited,  and 
therefore  the  owners  do  not,  in  fact,  pay 
anything  in  excess  of  what  they  receive  by 
reason  of  such  Improvement  But  the  guar- 
anties for  the  protection  of  private  property 
would  be  seriously  impaired  if  it  were  estab- 
lished as  a  rule  of  constitutional  law  that 
the  imposition  by  the  Legislature  upon  par- 
ticular private  property  of  the  entire  cost  of 
a  public  improvement,  irrespective  of  any 
peculiar  benefits  accruing  to  the  owner  from 
such  improvement,  could  not  be  questioned 
by  him  in  the  courts  of  the  country."  In 
Norwood  T.  Baker  the  court  thus  expressed 
itself:  "Undoubtedly  abutting  owners  may 
be  subjected  to  special  assessments  to  meet 
the  expenses  of  opening  public  highways  in 
front  of  their  property,  such  assessments, 
according  to  well-established  principles,  rest- 
ing upon  the  ground  that  special .  burdens 
may  be  imposed  for  special  or  peculiar  bene- 
fits accruing  from  public  improvements.  Mo- 
bile County  V.  Kimball,  102  U.  S.  691,  703, 
704  [26  L.  Bd.  238];  Dlinois  Central  RaU- 
road  V.  Decatur,  147  U.  S.  190,  202  [13  Sup. 
Ct.  293,  37  Ia  Ed.  182];  Bauman  v.  Ross, 
167  U.  S.  548,  589,1  and  authorities  there 
cited.    And,  according  to  the  weight  of  Ju- 
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dicial  authority,  the  Legislature  has  a  large 
discretion  in  defining  the  territory  to  be 
deemed  specially  benefited  by  a  public  im- 
provement, and  which  may  be  subjected  to 
special  assessment  to  meet  the  cost  of  such 
improvement"  But,  while  this  Is  true,  it 
has  not  the  power  Itself,  nor  can  It  be  con- 
ferred upon  municipal  boards,  to  arbitrarily 
take  the  property  of  the  citizen  without  any 
reference  to  benefits  to  be  received  by  him 
from  the  public  improvement.  In  Raleigh 
V.  Peace,  110  N.  C.  38,  14  S.  E.  523,  17  L. 
R.  A.  330,  Justice  Shepherd  said:  "It  la 
therefore  pre-eminently  Just,  as  well  as  the 
duty  of  the  lawmaking  power,  to  provide 
for  an  equitable  adjustment  of  such  burdens 
in  proportion  to  the  benefits  conferred.*' 
RufiSn,  J.,  says  in  Shuford  v.  Commission- 
ers, 86  N.  C.  562:  "[Such  assessments]  are 
committed  to  the  unrestrained  discretion  of 
the  lawmaking  power  of  the  state,  only,  as 
I  take  it,  that  the  burden  imposed  on  each 
citizen's  property  must  be  in  proportion  to 
the  advantages  it  may  derive  therefrom." 
It  Is  well  not  to  vest  too  much  authority 
in  local  tribunals  in  the  matter  of  taking 
or  assessing  private  property.  It  is  liable 
to  great  abuse  and  often  tends  to  oppression. 
Unlimited  discretion  is  dangerous,  and  no 
man's  property  or  rights  should  be  held  sub- 
ject to  the  mere  will  or  caprice  of  another. 
This  is  a  government  in  which  responsibility 
of  the  public  ofiScial  to  the  people  is  of  the 
first  Importance.  Power,  it  has  been  said,  la 
always,  though  gradually,  stealing  from  the 
many  to  the  few,  and  recently  this  tendency 
has  been  somewhat  increased  and  accelerat- 
ed. This  arbitrary  element  In  government 
should  be  eliminated  to  the  extent  that  sudbi 
a  course  is  consistent  with  the  due  and 
proper  administration  of  public  affairs  and 
the  welfare  of  the  people*  The  citizen  should 
be  made  to  feel  that  he  holds  and  enjoys 
his  property  under  the  protection  of  the 
law  and  not  at  the  mere  pleasure  of  one 
who  may  prove  to  be  a  petty  despot,  and 
who  is  not  bound  by  any  law  or  any  re- 
straint save  his  own  will.  This  particular 
assessment  may  be  Just  and  right,  and  the 
real  facts,  if  disclosed,  might  show  that  the 
defendant  is  only  required  to  pay  for  the 
special  benefit  he  will  receive,  which  is  the 
compensation  for  the  loss  of  his  money,  but 
there  is  no  provision  of  law  for  ascertaining 
the  facts,  and  the  case  must  be  considered 
as  if  it  had  been  found  that  his  property 
will  not  be  benefited  at  all.  I  adhere  to  the 
rule  established  in  the  Norwood  Case,  that 
the  exaction  from  the  owner  of  private 
property  of  the  cost  incurred  in  making  a 
public  improvement,  or  in  substantial  excess 
of  the  special  benefits  accruing  to  him,  is 
in  either  case  a  taking  of  his  property  under 
the  guise  of  taxation  without  compensation, 
and,  when  there  is  no  provision  for  com- 
pensation at  all,  it  is  confiscation.  All  sys- 
tems or  schemes  of  taxation  are  based  upon 
the  idea  of  benefit  to  those  who  must  bear 
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their  sliare  of  the  public  burden,  and  can  be 
justified  upon  no  other  principle,  and  as- 
■essments  for  local  improvements  are  conced- 
ed by  the  authorities  to  be  an  exercise  of  the 
taxing  power.  My  conclusion  Is  that  the 
assessment  in  this  case  was  laid  upon  an 
arbitrary  principle,  there  being  a  total  fail- 
ure to  exercise  the  Judgment  of  the  Legis- 
lature or  the  board  in  determining  the  ac- 
tual benefit,  or  as  to  whether  there  was  any 
benefit,  and  therefore  the  assessment  is  void. 
The  amount  involved  should  make  no  differ- 
ence in  the  application  of  the  fundamental 
principle  of  justice  and  the  Bill  of  Rights 
(article  1,  §  17),  and,  if  anything,  we  should 
guard  most  zealously  against  wrong  to  and 
oppression  of  those  who  are  the  least  able 
to  resist  the  encroachments  and  aggression  of 
a  despotic  power,  not  that  the  weak  and 
humble  have  any  greater  legal  rights  than 
those  more  fortunate,  but  for  the  reason 
that  they  are  more  exposed  to  the  danger  of 
a  wrong  use  of  absolute  power  and  less  able 
to  defend  themselves  against  It  When  en- 
forcing the  claims  of  the  public,  we  should 
be  careful  not  to  overlook  the  natural  and 
constitutional  rights  of  the  citizen,  which 
should  not  be  sacrificed  even  to  promote  the 
public  welfare. 
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1.  Telegraphs  and  Telephones  (8  87*)  — 
Negligence  in  Delivebt  or  ME8SAG]i>— 
Evidence. 

The  negligence  of  a  telegraph  company  in 
the  delivery  oi  a  message  to  plaintiff  announc- 
ing the  death  of  his  sister  at  such  time  as  pre- 
vented him  from  attending  the  funeral  is  es- 
tablished by  proof  that  it  transmitted  the  mes- 
sage incorrectly,  both  as  to  the  person  addressed 
and  the  names  of  deceased  and  the  sicrner, 
and  made  no  inquiry  and  no  effort  to  deliver 
it  to  the  plaintiff  after  bein^  informed  that  it 
was  probably  intended  for  him. 

[E3d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {§  24,  29,  32 ;  Dec. 
Dig.  i  37.»] 

2.  Telegraphs  and  Telephones  (S  53*)  — 
NsoLiGENcfc  IN  Delivebt  or  Message— 
PsoxiifAiiE  Cause. 

Plaintiff  in  an  action  against  a  telegraph 
company  for  mental  anguish  caused  by  its  neg- 
ligence in  delaying  the  delivery  of  a  telegram 
notifying  him  of  the  death  of  his  sister  so  as 
to  prevent  him  from  attending  her  funeral 
must  show  that  defendant's  negligem:e  was  the 
proximate  cause  of  his  injury. 

[E3d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |S  39-47 ;  Dec.  Dig. 

8.  Telegbaphs  and  Telephones  (§  51*)  — 
Negligence  in  Delivebt  ov  message— 
oontbibutobt  negligence. 

Contributory  negligence  on  the  part  of  the 
plaintiff  in  an  action  against  a  telegraph  com- 
pany for  mental  anguish  -caused  by  its  negli- 
gence in  delaying  the  delivery  of  a  death  mes- 


sage which  prevented  him  from  attending  the 
funeral  of  his  sister  is  fatal  to  a  recovery,  and, 
where  plaintiff  receives  information  of  his 
siBter*8  death  from  some  other  source  in  time  to 
attend  the  funeral,  and  under  such  circum- 
stances that  he  could  have  gone,  and  failed  to 
go,  he  is  guilty  of  contributory  negligence ;  the 
negligence  of  defendant  then  not  being  the 
proximate  cause  of  injury. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  9  35;  Dec.  Dig.  { 
51.*] 

4.  Telegbaphs  and  Telephones  (§  73*)  — 
Action— Questions  fob  Juby. 

On  the  evidence  in  an  action  against  a 
telegraph  compan^r  for  mental  anguish  caused 
by  its  negligence  in  delaying  the  delivery  of  a 
death  message,  so  as  to  prevent  plaintiff  from 
attending  his  sister's  funeral,  Aeld,  that  the 
questions  of  proximate  cause  and  contributory 
negligence  were  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Telesrraphs 
and  Telephones,  Cent.  Dig.  S  76;  Dec.  Dig.  S 
73.*] 

5.  Tbial  (J  139*)— Taking  Question  pbom 
Jury— Nonsuit  ob  Dibection  op  Vebdict. 

The  denial  of  a  motion  for  a  nonsuit  and 
the  refusal  to  direct  a  verdict  for  the  defend- 
ant on  issues  of  fact  are  proper  if  there  was 
any  aspect  of  the  evidence  on  which  a  verdict 
can  be  returned  in  favor  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  832;   Dec  Dig.  i  139.*] 

6.  Telegbaphs  and  Telephones  (f  51*)  — 
Delay  —  Mistake  in  Tbansmission  of 
message— contbibutoby  negligence. 

Where  a  telegraph  company  receives  a  mes- 
sage for  transmission  to  plaintiff  announcing 
the  death  of  his  sister,  and  the  time  of  her 
funeral,  and  it  is  incorrectly  transmitted  and  no 
inquirv  or  effort  is  made  to  find  the  plaintiff, 
it  is  the  plaintiff's  duty  to  exercise  the  care  of 
a  man  of  ordinary  prudence  as  to  the  informa- 
tion contained  in  the  telegram,  received  from 
other  sources  and  reasonably  calculated  to  put 
him  on  inquiiy  as  to  whether  deceased  was  his 
sister,  and  to  make  inquiries  and  exercise  ordi- 
nary care  in  ascertaining  and  attending  her 
funeral,  and  to  supply  himself  with  necessary 
funds  to  make  arrangements  to  leave  in  time 
for  the  funeral,  and  a  failure  to  exercise  such 
care  is  contributory  negligence  which  will  de- 
feat a  recovery  for  mental  anguish  caused  by 
the  company*8  negligence. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  35;  Dec.  Dig.  ! 
51.*1 

7.  Telegbaphs  and  Telephones  (§  61*)  — 
Action  fob  Delay  in  Delivery  of  Death 
Message— Damages. 

Where  a  telegraph  company  has  been  nreg^ 
ligent  in  the  delivery  of  a  message  addressed  to 
plaintiff,  announcing  the  death  of  his  sister 
and  the  time  for  the  funeral,  it  is  not  a  defense 
to  an  action  for  such  negli^nce  that  the  hus^ 
band  of  the  deceased  declined  to  reasonably 
postpone  the  funeral  until  the  arrival  of  the 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  61.*} 

8.  Telegbaphs  and  Telephones  (|  66*)  — 
Negligence  In  Deliveby  of  Message  — 
Bubden  of  Pboof— Contbibutoby  Negli- 
gence. 

In  an  action  against  a  telegraph  company 
for  mental  anguish  caused  by  its  negligence  in 
delaying  the  delivery  of  a  death  message,  so  as 
to  prevent  plaintiff  from  attending  his  sister's 
funeral,   the   burden   of  proving  plaintiff's  al- 


*War  ether  mms  see  same  topic  and  section  NUMBSR  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Scries  ft  Rcp'r  Indexef 
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leged    contributory    negligence   was    apon    the 
defendant. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {}  61-63;  Dec 
Dig.  S  66.*] 

Appeal  from  Superior  Gonrt,  Orange  Coun- 
ty;   Daniels,  Judge. 

Action  by  J.  P.  Mullinax  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  No 
error. 

This  is  an  action  to  recover  damages  for 
mental  anguish,  caused,  as  the  plaintiff  al- 
leges, by  the  negligence  of  the  defendant  in 
the  delivery  of  a  telegram,  notifying  him  of 
the  death  of  his  sister,  Jennie  Rains,  which 
prevented  him  from  attending  her  funeral. 

Jennie  Rains  lived  at  Franklinsville^  in 
Randolph  county.  It  was  admitted  that  on 
February  28,  1910,  about  3  o'clock  p.  m.,  the 
following  telegram  was  delivered  to  the 
agent  of  the  defendant  at  Franklinsville: 
"To  J.  P.  Mulllnax,  care  Eno  Cotton  Mills, 
Hillsboro,  N.  C:  Jennie  Rains  killed  this 
morning  by  a  cow.  Funeral  tomorrow  eve- 
ning. Answer.  T.  A.  Slack."  When  receiv- 
ed by  the  ag^it  of  the  defendant  at  Hills- 
boro, at  3:35  p.  m.  of  the  same  day,  it  read 
as  follows:  "To  J.  H.  Mullins,  care  E.  C. 
M.  H.  B.:  Jennie  Rans  killed  this  morning 
by  cow.  Funeral  tomorrow  evening.  An- 
swer. E.  A.  Slack."  It  was  also  admitted 
that  the  sister  of  the  plaintiff  was  buried 
about  2  o'clock  p.  m.  on  March  1,  1910, 
and  that  the  plaintiff  could  have  reached 
f^nklinsville  in  time  for  the  funeral  on  a 
train  leaving  Hillsboro  at  5  o'clock  p.  m. 
of  February  28th,  and  on  one  leaving  the 
same  place  at  4  o'clock  a.  m.  of  March 
1st  The  telegram  was  delivered  to  the 
plaintiff  in  the  form  in  which  it  was  receiv- 
ed at  Hillsboro  about  8  a.  m.  of  March 
1st,  and  the  plaintiff  immediately  tele- 
graphed that  he  would  be  at  Franklinsville 
on  the  next  train,  which  telegram  was  re- 
ceived !>efore  the  funeral.  It  was  also  ad- 
mitted that  the  plaintiff  went  to  Franklins- 
ville on  the  next  train  after  the  telegram 
was  delivered  to  him,  and  reached  there 
about  5  o'clock  p.  m.  of  March  1st,  after 
his  sister  was  buried. 

The  plaintiff  introduced  evidence  tending 
to  prove  that  he  had  been  the  engineer  at 
the  Eno  Mills  for  seven  years,  and  was 
well  known;  that  he  worked  within  500  or 
600  yards  of  the  ofiQce  of  the  defendant ;  and 
that,  if  the  telegram  had  been  promptly  de- 
livered, as  it  was  when  received  by  the  de- 
fendant, he  could,  and  would,  have  gone  to 
Franklinsville  in  time  for  the  funeral. 
There  was  evidence  on  the  part  of  the  de- 
fendant that  the  telegram  was  promptly 
sent  out  by  its  messenger  boy,  and  that  he 
made  inquiry  for  J.  EL  Mullln,  and  could 
not  find  such  a  person. 

J.  M.  O'Neill,  a  witness  for  the  def aidant. 


testified:  That  he  was  the  manager  of  the 
defendant  at  Hillsboro,  and  that  W.  E. 
Haynes  was  its  operator.  That  on  the  night 
of  February  28th  he  had  a  conversation 
with  Mr.  H.  S.  Catea.  That  Mr.  Cates, 
Haynes,  and  himself  were  at  supper,  and 
Haynes  remarked  to  the  witness  that  the 
boy  had  not  delivered  this  death  message; 
could  not  find  the  party  J.  H.  Mullin.  That 
Mr.  Cates  spoke  up  and  wanted  to  know 
who  was  dead,  and  Haynes  then  repeated  the 
message  to  him.  That  Mr.  Cates  said,  "May- 
be that  is  Jess  Mullinax,**  and  said,  *'I  ain 
going  right  on  back  to  the  store,  and  he 
lives  close  to  the  store,  and,  if  it  is  some  of 
his  people,  I  will  notify  him."  That  Mr. 
Cates  took  an  envelope,  as  witness  remem- 
bers, out  of  his  pocket,  and  copied  down 
what  Mr.  Haynes  told  him  was  in  the  mes* 
sage  from  Franklinsville,  and  that  "Jennie 
Rans"  had  been  killed  by  a  cow  and  "would 
be  buried  to-morrow  afternoon/'  was  not 
sure  whether  he  told  him  who  it  was  sign* 
ed  by  or  not  That  Mr.  Cates  copied  that 
down  on  an  envelope  he  took  out  of  his  pock- 
et That  It  was  in  the  afternoon,  they  were 
at  supper,  and  that  time  of  the  year  they 
had  supper  about  6  o'clock.  That  they  were 
at  Miss  Settle  Conklin's  boarding  house  near 
the  depot  That  he  was  in  the  telegraph  of- 
fice that  night  That  he  was  In  there  nearly 
every  night  on  an  average  until  about  11 
o'clock.  That  he  had  two  lamps  burning. 
The  doors  were  not  open,  but  anybody  could 
get  in  that  wanted  to.  Mr.  Mullinax  did  not 
come  to  the  office  that  night  Witness  was 
present  when  he  came  there  the  next  morn- 
ing. He  came  in,  and  Mr.  Haynes  was  at 
the  telegraph  table,  and  witness  was  at  the 
other  side  of  the  office,  and  Mullinax  asked 
if  there  was  a  message  for  him,  and  Mr. 
Haynes  told  him  there  was  one  for  J.  H. 
Mullin,  which  might  be  intended  for  him, 
and  gave  it  to  him.  Mullinax  read  It  and 
signed  for  It  The  message  was  addressed 
to  J.  H.  Mullin.  That,  when  the  message 
was  delivered  to  Mullinax,  he  sent  a  message 
to  Mr.  T.  A.  Slack.  That  this  message  was 
delivered  to  Mr.  Haynes.  Mullinax  left  on 
the  train  at  10:25  or  10:28. 

H.  S.  Cates,  who  was  a  merchant  in  Hills- 
boro, witness  for  the  defendant  testified: 
I  live  Just  south  of  the  Occoneechee  Moun- 
tain, about  a  mile  and  a  half  from  the  depot, 
and  am  not  connected  in  any  way  with  the 
Western  Union  Telegraph  Company,  and 
have  no  interest  in  the  result  of  this  liti- 
gation. When  I  went  to  supper  just  beyond 
the  station,  when  I  went  into  the  dining 
room  at  Miss  Settle  Conklin's,  Mr.  O'Xeill 
was  sitting  at  the  table,  and  he  and  Mr. 
Haynes  were  discussing  about  a  message, 
and  Mr.  O'Neill  asked  me  if  I  knew  a  par- 
ty by  the  name  of  'J.  H.  Mullins'  on  the 
hill,  and  I  told  him  I  did  not  hut  I  did 
know  a  party  by  the  name  of  'J.  P.  MuUi- 
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nax/  who  llxed  near  my  store,  and  I  asked 
him  abont  the  message,  and  he  told  me  about 
it,  and  I  said  I  rather  expected  It  was  for 
Mr.  Mulllnax,  and  I  said:  *If  you  will  give 
me  a  copy  of  it,  or  give  me  the  message,  I 
will  carry  it  there.*  And  Mr.  Haynes  gave 
me  a  copy.  I  took  a  right  copy,  don't  know 
that  I  copied  it  exactly,  but  I  took  the  out- 
line. I  don't  know  that  I  got  a  statement 
that  the  funeral  would  be  the  next  evening, 
but  I  got  a  statement  that  Jennie  Bans  was 
dead.  I  got  the  statement  that  it  was  from 
Frankllnsvllle,  sent  by  some  Mr.  Slack.  Aft- 
er I  ate  stit>per,  I  went  back  to  the  store,  and 
I  sent  some  party,  I  don't  remember  who, 
to  see  Mrv  Mulllnax.  He  lived  off  the  path 
a  distance  and  I  sent  a  party  by  to  tell  Mr. 
Mulllnax  to  come  to  the  store,  I  wanted  to 
see  him,  and  in  a  few  minutes  Mr.  Mulllnax 
and  his  wife  came  in  the  store,  and  I  was 
out,  and,  when  I  came  in,  he  told  me  he  had 
been  waiting  about  five  or  ten  minutes  and 
he  asked  me  what  I  wanted  to  see  him 
about,  and  I  told  him  I  had  a  message,  and 
had  a  copy  of  it  in  my  pocket,  and  I  began 
to  lo<A  for  It  and  could  not  find  It  at  once, 
but  afterwards  I  did  find  it  and  read  the 
message  to  him.  I  read  that  a  Mrs.  Jennie 
Rans  from  Frankllnsvllle  was  dead.  I  don't 
believe  I  stated  when  she  would  be  burled. 
I  told  him  she  had  been  killed  by  a  cow, 
and  that  Mr.  Slack  sent  the  message.  I 
don't  think  I  told  him  any  initials.  I  told 
him  that  Mr.  Slack  had  sent  a  message  stat- 
ing that  Jennie  Bans,  of  Frankllnsvllle,  had 
been  killed  by  a  cow.  I  don't  think  Mr.  Mul- 
llnax said  anything,  but  Mrs.  Mulllnax  said, 
Tou  have  got  some  people  up  there,  and  I 
expect  it  is  your  sister.'  And  they  remarked 
to  each  other  one  thing  and  another  about 
it,  and  I  think  they  finally  decided  it  was 
his  sister,  but  I  told  him  the  message  was 
for  J.  H.  Mullins.  His  v^ife  said  in  a  few 
minutes,  'You  will  have  to  go,  won't  you,' 
and  he  said,  'Yes,'  and  she  said,  'You  had 
better  get  ready  and  go.'  This  was  about 
8  o'clock  on  the  night  of  the  28th." 

There  was  other  evidence  on  the  part  of 
the  defendfint  tending  to  corroborate  this 
evidence. 

The  plaintiff  was  examined  as  a  witness, 
and  among  other  things  said:  That  he 
was  fond  of  his  sister,  as  much  so  as  any 
brother  could  be  of  a  sister.  That  it  had 
been  something  like  a  year  and  a  half  or 
two  years  prior  to  her  death  that  he  had 
seen  her.  She  lived  at  the  same  place  she 
did  when  she  died,  when  he  last  saw  her. 
That  he  has  suffered  mental  anguish  and 
regretted  the  failure  to  see  her  before  she 
was  put  away.  That  it  had  given  him  a  lot 
of  trouble.  That  he  has  been  running  an 
engine  at  the  Eno  Cotton  Mills.  He  has  had 
the  same  job  ever  since  he  has  been  there. 
That  his  reason  for  going  to  the  telegraph 
office  on  the  morning  of  March  1st  and 
making  inquiry  about  a  telegram  was  that 
Che  night  before  Mr.  Scott  Cates  sent  for 


him  to  come  up  to  his  store  about  8  o'clock. 
He  went  there,  and  it  was  some  time  after 
he  got  there  before  he  saw  Mr.  Cates,  some 
20  or  25  minutes.  Finally  Sir.  Cates  came 
in,  and  said  Mr.  O'Neill,  the  agent,  told  him 
there  came  a  telegram  for  somebody  saying 
his  sister  was  killed.  It  sounded  like  "Jen- 
nie Rans"  or  "Jennie  Renn,"  or  something 
like  that  Mr.  Cates  had  written  it  down, 
but  he  had  lost  the  paper.  Mr.  Cates  said 
"Jennie  Rans"  or  "Jennie  Renn,"  or  some- 
thing like  that,  and  a  name  something  like 
'*J.  H.  Mullin."  It  was  not  his  name,  but 
sounded  something  like  him,  and  it  might 
be  for  him.  That  he  did  not  think  much 
about  it  at  the  time,  and  went  on  home.  The 
next  morning  he  got  to  thinking  about  it, 
and  went  to  the  depot  That  he  went  to 
the  depot  after  he  had  gone  to  work.  That 
he  went  to  the  office  as  soon  as  it  was 
opened.  The  mill  opens  at  6  o'clock,  which 
was  before  the  opening  of  the  telegraph 
office.  The  telegraph  office  was  not  open  at 
the  time  Mr.  Cates  spoke  to  him.  That  they 
did  not  have  any  night  train  and  had  closed 
up.  That  he  did  not  know  where  Mr.  O'Neill 
lived.  That  if  the  telegram  had  been  de- 
livered on  the  evening  of  the  28th  of  Febru- 
ary, he  would  have  gone  right  away  to 
Frankllnsvllle  to  his  sister's  funeral  on  the 
first  train  he  could  have  got  if  he  had  been 
sure  about  it  That  he  is  pretty  sure  he 
could  have  arranged  with  the  mill  between 
3:25  and  5 :28  to  have  gotten  off.  That  in  a 
case  of  that  kind  he  certainly  could  have 
gone. 

Cross-examination:  That  on  the  night 
of  February  28th  he  went  to  Mr.  Cates*  store 
in  response  to  a  message  from  Mr.  Cates 
sending  for  him.  He  did  not  know  what 
Mr.  Cates  wanted.  That  his  wife  went  with 
him.  That  they  went  into  the  store  togeth- 
er. "Q.  When  you  went  in  there,  didn't 
Mr.  Cates  tell  you  that  he  had  had  a  talk 
with  Mr.  Haynes  and  Mr.  O'Neill?  A  No, 
sir.  Q.  Didn't  he  tell  you  that  the  tele- 
graph company  had  gotten  a  message  saying 
that  Jennie  Rains,  who  lived  in  Frankllns- 
vllle, had  gotten  killed,  and  it  was  addressed 
to  some  one  named  'J.  H.  MuUln,*  and  he 
thought  it  might  be  for  you?  A.  No,  sir; 
he  didn't  tell  me  that  way.  Q.  Didn't  he 
say  there  was  a  message  for  J.  H.  Mullins, 
saying  Jennie  Rans  or  Jennie  Rains  had 
been  killed,  and  sent  from  Frankllnsvllle? 
A.  He  told  me  Mr.  O'Neill  had  asked  him 
to  see  if  there  was  anybody  there  by  that 
name,  and  he  thought  it  was  so  much  like 
my  name  it  might  be  for  me.  He  didn't  say 
anything  about  Frankllnsvllle.  Q.  He  told 
you  the  message  stated  Jennie  Rains  had 
been  killed  by  a  cow?  A.  'Jennie  Rans,*  he 
said.  Q.  Had  been  killed  by  a  cow,  and 
the  funeral  would  be  to-morrow?  A.  Yes, 
sir.  Q.  Didn't  he  tell  you  that  the  message 
was  from  Franklinsvllle?  A.  If  he  did,  I 
don't  remember  it    If  he  had  said  anything 
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about  Frankllnsvllle,  I  would  bare  been 
more  sure  of  it  Q.  Didn't  your  wife  turn 
to  you  and  say,  'Jim,  tbat  is  your  sister,  and 
you  had  better  get  ready  to  go'?  A.  No, 
sir;  not  tbat  I  know  of.  Q.  After  you  had 
this  conversation  with  Mr.  Gates,  you  never 
went  down  to  the  telegraph  office?  A.  No, 
sir;  not  that  night  Q.  You  went  home?  A. 
Yes,  sir."  That  the  next  morning  about  8 
o'clock  he  went  to  the  telegraph  office  and 
got  the  message,  and  at  8:10  he  sent  a  tele- 
gram. "Q.  You  went  down  and  asked  them 
to  see  this  message  addressed  to  J.  H.  Mul- 
lint  A.  Yes,  sir;  and  I  saw  it  was  from 
Pranklinsville,  and  I  was  pretty  sure  it 
was  my  sister.  Q.  Then  you  telegraphed  to 
T.  A.  Slack  that  you  would  be  there  on  the 
nert  train?  A.  Yes,  sir.  Q.  If  you  had 
1^  there  at  4  o'clock  in  the  morning,  you 
would  have  got  to  Franklinsvllle  exactly  the 
same  time  as  if  you  had  left  at  5:38  in  the 
afternoon?  A.  Yes,  sir;  and  I  would  have 
left  if  I  had  been  sure  it  was  my  sister." 
That  after  he  telegraphed  Mr.  Slack  he  went 
to  Franklinsvllle.  That  after  his  talk  with 
Mr.  Gates  he  did  not  go  to  Miss  Gonklin's, 
where  Mr.  Haynes  was  boarding,  to  find 
out  anything  about  the  message.  That  he 
knew  Mr.  Haynes  was  working  at  the  tele- 
graph office.  That  he  never  went  to  where 
he  was  boarding,  and  he  never  went  to  the 
station  until  the  next  morning. 

Redirect  examination:  He  went  to  the 
mill  after  he  got  the  message,  and  saw 
Mr.  Webb,  who  was  secretary  and. treasurer, 
and  arranged  vdth  him  to  get  off.  The 
mill  closed  at  6  o'clock.  That  be  did  not  go 
to  the  depot  on  the  night  of  February  28th. 
That  he  did  not  go  to  the  depot  that  night  be- 
cause the  depot  was  shut  up,  and  there  was 
no  use  to  go  down  there,  and  he  was  not  sure 
it  interested  him  anyhow  to  go.  That  he  did 
not  know  the  depot  was  shut  up;  knew  it  was 
customary  for  it  to  be  shut  up.  He  did  not 
go  down  to  see  whether  it  was  shut  up  or 
not  That  on  the  morning  of  March  1st  he 
got  the  money  to  go  to  Franklinsvllle  on. 
That  he  got  it  from  Mr.  Webb  at  the  office. 
That  he  could  not  have  gone  without  first 
getting  money  and  did  not  have  the  ready 
money  that  night  That  the  mill  was  not 
open  that  night,  and  that  he  did  get  the 
money  without  any  trouble  at  the  mill  in 
the  daytime  when  he  asked  for  it 

The  wife  of  the  plaintiff  corroborated  his 
evidence. 

Exceptions  were  taken  by  the  defendant 
to  the  refusal  of  its  motion  to  nonsuit,  the 
failure  to  give  certain  prayers  for  instruc- 
tions, and  to  parts  of  his  honor's  charge, 
all  of  which  are  embraced  in  five  proposi- 
tions: 

(1)  That  the  information  given  to  the  plain- 
tiff by  the  witness  Gates  was  as  full  as 
that  he  acted  on  the  next  morning,  and  that 
he  received  it  In  time  to  leave  Hillsboro  at 
4  o'clock  a.  m.  of  March  li^t.  uud  iu  time 


to  reach  Franklinsvllle  before  the  funeral, 
and  that,  therefore,  his  failure  to  act  on 
this  information  was  negligence  and  the 
proximate  cause  of  the  injury. 

(2)  That  this  information,  if  not  as  full 
as  that  he  received  next  morning,  was  suf- 
ficient to  put  the  plaintiff  on  inquiry,  and 
that  he  failed  to  make  the  inquiry,  and  was 
therefore  negligent,  and  that  this  was  the 
proximate  cause  of  his  injury. 

(3)  That,  predicated  on  the  two  preceding 
propositions,  the  plaintiff  was  guilty  of  con- 
tributory negligence  on  his  ovtu  evidence. 

(4)  That  if  the  funeral  of  the  sister  could 
have  been  reasonably  postponed  until  the  ar- 
rival of  the  plaintiff,  and  her  husband  de- 
clined to  postpone  it,  the  answer  to  the 
third  issue  should  be,  "Nothing." 

(5)  That  his  honor  erred  in  charging  that 
the  burden  of  the  second  issue  was  on  the 
defendant 

The  Jury  returned  the  following  verdict: 

"(1)  Was  the  plaintiff  injured  by  the  neg^ 
ligence  of  the  defendant,  as  alleged  in  the 
complaint?    Answer:    Yes. 

"(2)  If  so,  did  the  plaintiff  by  negligence 
on  his  part  contribute  to  said  injury?  An- 
swer:  No. 

"(3)  What  damages,  if  any,  is  the  plaintiff 
entitled  to  recover?    Answer:  $1,000." 

From  a  Judgment  in  accordance  with  the 
verdict,  the  defendant  appealed. 

King  ft  Kimball,  Geo.  H.  Fearons,  and  A. 
S.  Barnard,  for  appellant  S.  M.  Gattis  and 
Bryant  &  Brogden,  for  appellee. 

ALLEN,  J.  [1]  The  negligence  of  the  de- 
fendant cannot  be  disputed.  It  failed  in  its 
duty  in  that  it  transmitted  the  message  in- 
correctly, and  also  in  making  no  inquiry  and 
no  effort  to  deliver  to  the  plaintiff,  after 
being  informed  that  it  was  probably  intended 
for  him. 

[21  It  is,  howev^,  true,  as  the  defendant 
contends,  that  negligence  alone  will  not  en- 
title the  plaintiff  to  recover,  and  that  he 
must  go  further,  and  show  that  this  negli- 
gence was  the  proximate  cause  of  his  in- 
Jury. 

[3]  It  is  also  true  that  contributory  neg- 
ligence on  the  part  of  the  plaintiff  is  fatal 
to  his  action,  and  that  if  he  received  infor- 
mation of  the  death  of  his  sister  from  some 
other  source  in  time  to  attend  the  funeral, 
and  under  such  circumstances  that  he  could 
have  gone  and  failed  to  go,  that  he  would 
be  guilty  of  contributory  negligence,  and  the 
negligence  of  the  defendant  would  not  be 
proximate.  There  is  practically  no  dispute 
as  to  the  law.  The  controversy  is  as  to  the 
facts,  and  as  to  the  meaning  and  effect  to 
be  given  to  the  evidence. 

[4]  If  we  construed  the  evidence  of  tbe 
plaintiff  as  the  defendant  does,  or  if  we 
were  permitted  to  dispose  of  the  case  on  the 
evidence  pf  the  defendant  alone,  wc  might 
be  Justified  in  denying  a  recovery,  but  in  our 
opinion  his  hpupr  held  correctly  that  on  tJje 
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whole  evidence  the  question  of  proximate 
cause  and  contributory  negligence  was  for 
the  Jnry,  and  this  he  submitted  to  them  un- 
der proper  Instructions.  The  plaintiff  does 
not  say  that  the  witness  Gates  told  him 
that  there  was  a  telegram  for  him  saying 
his  sister  was  dead,  but  that  a  telegram 
had  come'  for  some  one  with  a  name  like 
"J.  H.  Mullln"  that  "Jennie  Rans,"  or  "Jennie 
Renn"  was  dead.  He  denies  that  he  was 
told  that  the  telegram  came  from  Frankllns- 
Tille.  The  conversation  with  Gates  was  at 
8  or  9  o'clock  at  night,  when  the  telegraph 
office  was  closed.  He  had  no  money,  and 
the  mills  were  closed,  where  he  could  have 
gotten  money.  According  to  the  plaintiff,  he 
received  the  additional  information  the  next 
morning  that  the  telegram  was  from  Frank- 
linsville,  and  then  concluded  it  was  his  sis- 
ter. If  the  telegram  had  been  transmitted 
correctly  and  had  been  promptly  delivered, 
the  plaintiff  would  have  received  it  before 
4  o'clock  p.  m.  of  February  28th,  when  the 
mills  were  open,  and  he  says  he  could  have 
gotten  the  money  for  his  expenses,  and  would 
have  left  Hlllsboroon  the  5  o'clock  train, 
and,  if  so,  would  have  reached  Frankllns- 
ville  in  time  for  the  funeral.  The  defendant 
cannot,  under  these  circumstances,  escape 
liability  by  Imposing  upon  one  who  owed  no 
duty  to  the  plaintiff  the  obligation  of  con- 
veying information,  which  the  plaintiff  says 
was  imperfect,  and  at  night,  when  the  plaln- 
tUf  had  no  money  and  could  not  get  It,  and 
when  the  office  of  the  defendant  was  closed. 

[5]  We  have  considered  the  first  three 
propositions,  insisted  on  by  the  defendant, 
largely  on  the  evidence  of  the  plaintiff,  be- 
cause they  are  presented  under  a  motion  to 
nonsuit,  and  under  prayers  for  instructions 
directing  a  verdict  in  favor  of  the  defend- 
ant on  the  first  and  second  issues,  all  of 
which  should  have  been  denied,  if  there  was 
any  aspect  of  the  evidence  upon  which  a 
verdict  could  have  been  returned  in  favor  of 
the  plaintiff.  His  honor  imposed  upon  the 
plaintiff  all  that  is  required  by  law.  He 
charged  the  Jury  that  the  burden  was  on  the 
plaintiff  to  prove  negligence,  and  that  this 
negligence  was  the  proximate  cause  of  his 
Injury;  that  is,  that  it  prevented  him  from 
attending  the  funeral. 

[6]  He  also  said  as  to  the  duty  of  the 
plaintiff:  "It  was  his  duty  to  exercise  the 
care  of  a  man  of  ordinary  prudence,  notwith- 
standing the  fact,  If  the  defendant  had  been 
negligent  in  getting  the  address  wrong  and 
the  name  wrong  and  the  signature  wrong, 
still  he  owed  the  duty  not  to  be  negligent 
himself,  but  to  exercise  the  care  of  a  man 
of  ordinary  prudence  under  all  the  circum- 
stances. If  he  did  that,  you  would  answer 
this  issue,  *No.*  If  the  defendant  has  satis- 
fled  you  from  all  this  evidence,  evidence  of 
the  plaintiff  and  the  defendant  all  taken 
together,  that  he  failed  to  act  as  an  ordi- 
narily prudent  man  would  have  acted  under 
all  the  circumstances,  you  will  answer  it. 


Tes.'  It  was  his  duty,  if  Information  came 
to  him  that  was  reasonably  calculated  to  put 
him  on  inquiry  as  to  whether  or  not  the 
dead  woman  was  his  sister,  it  was  his  duty 
to  exercise  ordinary  care  to  find  out  wheth- 
er or  not  it  was  his  sister,  and  If  he  falle<> 
to  exercise  such  ordinary  care  in  making  in- 
quiry and  in  ascertaining  and  in  attending 
her  funeral,  that  is  the  reason  he  suffered, 
then  he  is  guilty  of  contributory  negligence, 
and  you  will  answer  this  issue,  'Yes.'  Or  if 
he  knew  from  what  was  told  him  by  Mr. 
Gates  that  it  was  his  sister,  and  then  he 
did  not  exercise  ordinary  care  to  supply 
himself  with  the  necesary  funds,  and  to 
make  his  arrangements  to  get  off  and  go 
in  time  for  the  funeral,  then  he  would  be 
guilty  of  negligence,  and  if  that  negligence 
caused  him  to  fall  to  get  to  the  funeral, 
and  brought  about  his  suffering,  then  you 
should  answer  that  Issue,  'Yes.* .  So,  at  last, 
the  whole  question  upon  this  issue  comes 
down  to  whether  or  not  he  exercised  the 
care  of  an  ordinarily  prudent  man  under  all 
the  circumstances,  taking  into  considera- 
tion what  had  been  said  to  him  and  what 
he  knew,  and  what  he  did,  the  time  of  night, 
the  fact  that  he  had  no  money  at  the  time, 
his  character  and  standing  in  the  communi- 
ty, as  to  whether  or  not  he  could  have  ^se- 
cured the  necessary  funds  and  could  have 
gotten  off,  whether  he  should  have  concluded 
that  she  was  his  sister,-  whether  he  made 
inquiry  about  it  and  pursued  the  investiga- 
tion and  acted  as  a  man  of  ordinary  prudence 
would  have  acted  under  all  the  circumstance 
es.  If  he  did,  your  ansVer  to  this  issue 
should  be,  'No';  that  Is,  that  he  was  not  guilty 
of  contributory  negligence.  But  if  the  de- 
fendant has  satisfied  you  that  he  failed  to 
exercise  the  care  of  a  man  of  ordinary  pru- 
dence In  the  particulars  I  have  mentioned, 
or  any  of  them,  then  you  will  answer  the 
issuer  'Yes.'" 

[7]  We  do  not  agree  with  the  def  ^dant  as 
to  Its  fourth  contention.  There  Is  no  evi- 
dence that  the  funeral  of  the  sister  could 
have  been  reasonably  postponed,  and,  if  this 
fact  appeared,  we  fail  to  see  how  the  act 
of  her  husband,  over  whom  the  plaintiff  had 
no  control,  in  declining  to  do  so,  could  af- 
fect his  right  to  recover. 

[8]  His  honor  correctly  held  that  the  bur- 
den of  the  second  issue  was  on  the  defend* 
ant  The  cases  of  Hocutt  v.  Tel.  Co.,  147  N. 
O.  186,  60  S.  B.  980,  and  Hauser  v,  Tel.  Co., 
160  N.  O.  557,  64  S.  E.  503,  relied  on  by  the 
defendant,  are  not  in  conflict  with  this  view. 
No  issue  of  contributory  negligence  was  sub- 
mitted in  either  case,  and  consequently  the 
question  here  raised  of  the  burden  of  proof 
on  that  issue  could  not  be  Involved.  What 
is  said  by  Justice  Walker  in  the  last  case  as 
to  the  burden  of  proof  relates  entirely  to 
the  question  of  proximate  cause,  as  is  clear- 
ly shown  by  the  language  he  uses.  He  says: 
"The  burden  of  proof  was  not  Upon  the  de- 
fendant to  show  that  the  plaintiff  had  not 
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exercised  diligence,  but  upon  the  plaintiff  to 
show,  not  only  that  the  defendant  had  been 
guilty  of  negligence,  but  that  its  negligence 
was  the  proximate  cause  of  the  damage  to 
him.*'  This  appears  to  us  a  clear  case  of 
negUgence  on  the  part  of  the  defendant,  re- 
sulting in  damage  to  the  plaintiff,  and  it  has 
been  presented  to  the  Jury  with  a  just  recog- 
nition of  the  rights  of  both  parties. 
No  error. 


056  N.  C.  St») 

HAMILTON  T.  HINBS  BROS.  LUMBER 

CO. 

(Supreme  Court  of  North  Carolina.     Nov.  9, 

1911.) 

1.  Masteb  and  Sebvawt  (8  286*)— Actions— 
Evidence— Sufficiency. 

In  an  action  for  the  death  of  a  servant 
killed  in  defendant's  employ,  held  that,  under 
the  rale  that  plaintiff's  evidence  must  be  taken 
as  true  and  interpreted  most  favorably  for  him, 
the  question  of  defendant's  negligence  should 
have  been  submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent,  Dig.  §S  1010-1050 ;   Dec  Dig.  i 

2.  Appeal  and  Error  (J  927*)  —  Review — 
Nonsuit— Construction  of  Evidence. 

To  sustain  an  involuntary  nonsuit,  the 
court  may  not  select  and  act  upon  that  portion 
of  plaintiff's  evidence  most  favorable  to  defend- 
ant- 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3748 ;   Dec.  Dig.  S  927.»] 

8b  Masteb  and  Servant  (§  107*)— Injuries- 
Appliances— Machinery— "Ways"  OB  Ap- 
pliances—Statute. 

While  the  fellow  servant  law  (Revisal  1905, 
I  2646),  giving  a  right  of  action  to  an  employ^ 
injured  by  reason  oi  defective  machinery,  ways, 
or  appliances,  extends  to  logging  railroads,  the 
term  "ways"  refers  rather  to  roadways  and 
material  objects,  which  it  is  the  duty  of  the  em- 
ployer to  provide,  than  to  methods  of  work. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  107.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7417-7421 ;    vol.  8,  p.  7834.] 

4.  Masteb  and  Sebvant  (8  130*)- Injuries- 
Rules— D  ibecti  o  n  s. 

A  master  is  liable  for  injury  to  his  serv- 
ants caused  by  negligence  in  directions  given  or 
methods  of  worls. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  2G4,  2GG.  276 ;  Dec.  Dig. 
S  130.»1 

5.  Master  and  Servant  (5  217*)— Injubies— 
Risks  Assumed — Extent. 

Where  a  master  is  negligent  in  establish- 
ing methods  of  work  and  directing  his  servnots^ 
the  doctrine  of  assumption  of  risk,  in  its  tech- 
nical significance,  does  not  apply,  but  the  ef- 
fect of  working  on  in  the  presence  of  knowu 
conditions  depends  upon  whether  the  attendant 
dangers  were  so  obvious  that  a  man  of  ordinary 
prudence  should  quit  the  employment  rather 
than  incur  them,  and  the  fact  that  service  was 
rendered  with  the  knowledge  and  approval  of 
the  master  or  his  representative  and  the  em- 
ploye's reasonable  apprehension  of  discharge  in 
case  of  disobedience  are  circumstances  bearing 
upon  that  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SS  574-600;  Dec.  Dig.  § 
217.*] 


6.  Masteb  and  Sebvant  Q  270*)— Injuries- 
Actions— Negliobncs—Etidbncb. 

Where  the  fireman  on  a  losing  train  was 
killed  by  uncoupling  cars  for  flying  switch,  evi- 
dence that  the  engineer  requested  another  em- 
ploy6  to  ^o  out  on  the  train  and  help  deceased 
was  admissible  because  tending  to  show  that 
deceased  was  acting  under  the  orders  of  the  en- 
gineer, who  had  knowledge  of  the  way  deceased 
was  doing  the  work. 

[Ed.  Note.— For  other  cases^  see  Master  and 
Servant.  Dec.  Dig.  S  270.*1 

Appeal  from  Superior  Croort,  Lenoir  Coun- 
ty;   Peebles,   Judge. 

Action  by  H.  K.  Hamilton,  as  administra- 
tor of  McCoy  Hamilton,  against  Hines 
Brothers  Lumber  Company.  From  a  Judg- 
ment of  nonsuit,  plalntiflT  appeals.  Reversed 
and  remanded. 

G.  V.  Cowper  and  Y.  T.  Ormond,  for  ap- 
pellant Rouse  &  Land,  Loftin  ft  Dawson, 
McLean,  Varser  &  McLean,  for  appellee. 

HOKE,  J.  [1]  There  was  evidence  tend- 
ing to  show:  That  in  September,  1910,  the 
intestate,  an  employ 6,  was  run  over  and 
killed  by  a  train  of  defendant  company. 
That,  at  the  time  of  the  occurrence,  the  in- 
testate, a  youth  between  18  and  19  years 
of  age,  was  acting  as  fireman;  he  and  the  en- 
gineer composing  the  train  crew,  and  the 
duties  of  intestate  being  to  fire  tbe  engine, 
couple  and  uncouple  the  oars,  and  change 
the  switches.  That  the  train  in  question 
consisted  of  an  engine  and  12  or  13  logging 
truclcs  or  cars,  two  of  them,  several  cars  back 
from  the  end,  being  loaded  with  a  barrel  of 
oil  and  feed  stuff  and  was  backing  at  the 
time  with  the  purpose  of  cutting  out  these 
loaded  cars  and  leaving  the  empties  on  a 
siding  near  at  hand.  That,  with  this  end 
in  view,  and  while  the  train  was  in  motion, 
approaching  the  switch,  the  intestate  left 
the  engine  and  went  along  the  skeleton  cars 
of  the  train  and  to  the  forward  end  of  the 
loaded  cars  and  took  a  position  to  uncouple 
the  ^mpty  cars,  in  front.  About  tbe  same 
time,  one  Lonnie  Emerson,  a  young  man 
who  was  also  on  the  engine,  but  without 
regular  duties,  so  far  as  the  testimony 
shows,  was  requested  by  the  engineer  to  go 
forward  and  assist  the  intestate  by  uncou- 
pling the  empties,  which  were  Just  behind 
the  loaded  cars;  tbe  intent  being  for  in- 
testate to  change  the  switch,  throw  the  emp- 
ty cars  in  front  and  rear  onto  the  siding 
nnd  allow  the  loaded  cars  to  rem^iin  upon 
the  main  line.  That,  when  Lonnie  Emer- 
son had  reached  his  position,  he  looked  off 
for  a  moment,  and.  when  he  looked  back,  the 
intestate,  who  had  been  sitting,  as  stated, 
on  tbe  front  part  of  the  leaded  cars,  where 
tiiey  were  to  be  uncoupled,  had  disappeared. 
He  had  frtllen  between  the  cars  and  two  of 
them  had  run  over  him,  causing  injuries 
from  which  he  died  in  about  three-quarters 
of  an  hour.     There  was  also  evidence  tend- 
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Ing  to  show  tliat  this  plan  was  what  is 
termed  a  "flying  switch";  that  It  was  not 
a  safe  and  proper  way  to  pursue  In  cutting 
out  the  loaded  cars  and  was  forhldden  by 
the  company's  rules.  Speaking  to  this  ques- 
tion, plaintiff,  H.  K.  Hamilton,  Intestate's 
father,  on  his  examination  In  chief  testified 
as  follows:  "Q.  You  have  heard  the  kind  of 
switching  that  was  being  done  on  this  road, 
will  you  state  from  your  knowledge  as  an 
^iglneer  and  from  your  experience  how  that 
work  should  be  done  and  the  proper  way 
to  do  It?  The  Court:  He  can  state  what  Is  a 
safe  way  and  an  unsafe  way.  A.  The  safe 
way  would  be  to  back  your  tialn  to  the 
switch  and  stop  and  cut  off  your  cars.  Q. 
Can  It  be  done  any  other  way?  A.  Yes,  there 
are  other  ways  that  It  Is  frequently  done. 
Our  rule  book  says  you  can't  make  a  switch 
that  way.  Q.  From  your  knowledge  of  this 
kind  of  work  as  an  engineer  other  than  by 
the  usually  accepted  rules  of  trainmen,  doing 
this  kind  of  work  In  this  part  of  the  coun- 
try, is  It  considered  a  safe  and  proper  way 
to  uncouple  cars  when  moving  downgrade 
without  stopping?  Q.  Have  you  had  ex- 
perience In  running  log  trains?  A.  Yes,  I 
have  handled  quite  a  bit.  I  will  answer 
that  It  Is  not  safe  to  make  a  flying  switch 
anywhere.  Q.  What  kind  of  switching  Is 
that  which  has  been  described?  A.  That  Is 
a  flying  switch  when  you  have  a  car  to 
shift  without  stopping  the  train,  or  the  train 
Is  In  action  all  the  time." 

[2]  It  Is  true  the  witness,  In  his  cross-ex- 
amination, qualifies  this  statement  to  some 
extent;  but,  as  we  have  said  In  a  recent 
case  "we  are  not  at  liberty  to  select  the 
more  favorable  portions  of  a  witness*  state- 
ment and  act  on  It  for  defendant's  benefit 
We  have  repeatedly  held  that,  on  a  motlor 
for  nonsuit,  the  evidence  making  for  plain 
tiff's  claim  must  be  taken  as  true  and  In- 
terpreted In  the  light  most  favorable  for 
him."  Dall  v.  Taylor,  151 'N.  C.  289,  66  S. 
E.  135,  28  L.  R.  A.  (N.  S.)  949;  Deppe  v 
Railroad,  152  N.  C.  79,  67  S.  E.  262.  As  the 
case  goes  back  for  a  new  trial,  we  do  not 
deem  It  desirable  to  make  any  extended  ref- 
erence to  the  Inferences  permissible  and 
arising  on  the  testimony,  but, '  applying  the 
rule  well  recognized  with  us,  "that  If  two 
minds  could  reasonably  draw  different  con- 
clusions from  the  evidence,  and  one  of  them 
would  be  favorable  to  plaintiff,  the  matter 
Is  for  the  Jury"  (Allen,  Judge,  In  Harvell  v. 
Lumber  Co.,  154  N.  C.  262,  70  S.  E.  392), 
we  are  of  opinion  that  the  question  of  de- 
fendant's negligence  should  be  submitted  for 
the  jury's  decision. 

[3]  On  the  conduct  of  the  Intestate,  while 
we  have  held  that  our  statute,  known  as  the 
fellow-servant  law  (Revlsal  1905,  §  2646). 
applies  to  these  logging  roads,  we  do  not 


think  that  the  terms  of  the  law,  giving  a 
right  of  action  to  an  employ 6  injured  by 
reason  of  defective  "machinery,  ways  or  ap- 
pliances," refer  to  conditions  as  now  dis- 
closed in  the  testimony;  the  term  '*ways," 
we  think,  having  reference  rather  to  road- 
ways and  objective  conditions  relevant  to 
the  inquiry  and  which  It  is  the  duty  of  the 
employer  to  provide.  The  negligence.  If  any, 
imputable  to  defendant  on  the  testimony, 
Is  by  reason  of  negligent  directions  given 
and  methods  established  by  the  employer 
subjective  in  their  nature  and  to  which  the 
statute  on  the  facts  presented  was  not  in- 
tended to  apply. 

[4-6]  It  Is  well  understood,  however,  that 
an  employer  of  labor  may  be  held  respon- 
sible for  directions  given  or  methods  es- 
tablished, of  the  kind  indicated,  by  rea- 
son of  which  an  employ^  is  injured,  as  in 
Noble  V.  Lumber  Co.,  151  N.  C.  76,  65  S. 
E.  622,  134  Am.  St  Rep.  974;  Shaw  v. 
Manufacturing  Co.,  146  N.  C.  235,  59  S.  E. 
676;  Jones  v.  Warehouse  Co.,  138  N.  C.  546, 
51  S.  E.  106.  And,  where  such  negligence 
ia  established,  it  Is  further  held.  In  this 
jurisdiction,  that  the  doctrine  of  assump- 
tion of  risk,  in  Its  technical  acceptation.  Is 
no  longer  applicable.  Xorrls  v.  Cotton  Mills, 
154  N.  C.  475.  70  S.  E.  912;  Tanner  v.  Lum- 
ber Co.,  140  N.  C.  475,  53  S.  B.  287.  But  the 
effect  of  working  on  in  the  presence  of  con- 
ditions which  are  known  and  observed  must 
be  considered  and  determined  on  the  ques- 
tion whether  the  attendant  dangers  were  so 
obvious  that  a  man  of  ordinary  prudence 
and  acting  with  such  prudence  should  quit 
the  employment  rather  than  incur  them. 
Blssell  V.  Lumber  Co.,  152  N.  C.  123,  67  S. 
E.  259.  And,  on  the  Issues  as  to  plaintiff's 
conduct,  the  fact  that  the  particular  serv- 
ice was  rendered  with  the  knowledge  and 
approval  of  the  employer  or  his  vice  princi- 
pal or  under  his  express  directions,  if  giv- 
en, also  the  employe's  reasonable  apprehen- 
sions of  discharge  in  case  of  disobedience, 
etc.,  may  be  circumstances  relevant  to  the 
Inquiry.  Hicks  v.  Manufacturing  Co.,  138 
N.  C.  328,  50  S.  E.  703.  In  this  view,  we 
think  the  statement  of  the  witness  Lonhie 
Emerson  was  properly  received  in  evidence; 
'*that  the  engineer  requested  the  witness  to 
go  out  on  the  train  and  help  McCoy.*'  It 
tended  to  show  that  the  intestate  was  do- 
ing his  work  with  the  knowledge  of  the 
engineer,  and  It  was  also  relevant  on  the 
question  whether  he  was  not  acting  under 
the  engineer's  orders. 

Applying  the  rules  as  they  obtain  with  us 
to  the  facts  in  evidence,  we  are  of  opin- 
ion that  there  was  error  in  directing  a  non- 
suit, and  the  order  to  that  effect  must  be 
set  aside. 

Error. 


590 


72  SOUTHEASTERN  REPORTER 


(N.C. 


(156  N.  C.  648) 

STATE  T.  NOEI4L. 

(Sapitme  Court  of  North  CaroUmu     Not.  9, 

1911.) 

1.  Abduction  (S  13*)— Corbobobation— For- 
KEB  Stateuknt  Corbesponoino  with  Testi- 
mony. 

In  a  prosecatlon  for  the  abduction  of  a  girl 
under  14  years  of  age,  evidence  aa  to  what  the 
abducted  girl  afterwards  told  her  mother  is 
competent  as  corroborative  of  her  testimony. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent.  Dig.  {  23;  Dec.  Dig.  S  13.*] 

2.  Abduction  (§  12*>— Pbosecution— Sufm- 
ciSNCT  or  ISvidbncb. 

Evidence  in  a  prosecution  under  Revisal 
1005,  i  3358,  making  the  abduction  of  any 
child  under  the  age  or  14  years  residing  with 
parents,  etc,  a  felony,  held  sufficient  to  sustain 
a  conviction. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent  Dig.  S  22 ;   Dec.  Dig.  |  12.*] 

8.  Cbiminal  Law  (I  1152*)— Appeait-Discbb- 
tion  of  Lower  Court— Conduct  of  Trial 
— Abbest  of  Btstandeb. 

Duriuj^  the  argument  of  counsel  for  defend- 
ant, a  white  woman  charged  with  abduction, 
and  while  denouncing  the  introduction  of  a  ne- 
gro to  prove  defendant's  bad  character,  there 
was  great  applause,  and  the  court  had  one  wo- 
man ai-rested  and  seated  on  the  prisoner's  bench 
in  full  view  of  the  jury.  Held  that,  in  the  ab- 
sence of  anything  to  show  a  gross  abuse  of  the 
lower  court's  discretion,  its  conduct  was  not  re- 
viewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  1152.*] 

4.  Husband  and  Wife  (J  108*)— CBna»— Co- 
bbcion  of  Husband. 

Where  the  acts  leading  up  to  an  abduction 
of  a  child  under  14  years  of  age  were  committed 
in  the  presence  of  the  husband  of  defendant, 
and  the  actual  taking  of  the  child  away  was 
done  by  defendant  and  her  husband,  who  was 
always  present,  there  is  a  presumption  that  the 
part  taken  bv  the  defendant  was  under  the  coer- 
cion of  her  husband,  and  it  is  not  necessary  to 
show  that  the  act  was  done  literally  in  sight  of 
the  husband,  it  being  sufficient  if  it  was  done 
near  enough  to  be  under  his  Immediate  control 
or  influence;  but,  while  the  presence  of  the 
husband  makes  out  a  prima  facie  case  of  coer- 
cion, it  is  subject  to  be  controlled  by  evidence 
that  the  wife  acted  voluntarily,  and  not  by  com- 
pulsion. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  fS  889-301;  Dec  Dig.  S  lOa*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; Daniels,  Judge. 

Janie  Noell  was  oonvicted  of  abduction, 
and  she  appeals.    No  error. 

Defendant's  eighth  exception  was  as  fol- 
lows: 'This  evidence  as  to  what  Clara 
Oibbs  told  her  mother  was  not  competent 
as  substantiye  evidence,  but  was  admitted 
for  all  purposes."  Supreme  Court  rule  27 
(66  8.  B.  vli).  The  court  ^Ued  to  restrict 
this  evid^ice  to  the  corroboration  of  Clara 
Oibbs  either  when  admitted  or  in  his 
charge. 

Walser  &  Walser,  Stewart  ft  McRae,  and 
R.  Lee  Wright,  for  appellant.  T.  W.  Bick- 
ett,  Atty.  Gen.,  and  Geo.  L.  Jones,  Asst 
Atty.  Gen.,  for  the  State. 


BROWN,  J.  There  are  26  assignments  of 
error,  9  of  which  relate  to  the  introduction 
of  evidence.  We  have  examined  these  assign- 
ments of  error  with  care,  and  considered  the 
evidence  objected  to,  and,  while  his  honor 
may  have  been  technically  wrong  in  one  or 
two  instances,  we  do  not  find  any  substan- 
tial error  committed  in  the  rulings  upon  evi^ 
dence  which  would  warrant  us  in  ordering 
another  trial. 

[1]  The  corroborative  evidence  offered  by 
the  state  and  received  in  evidence  we  think 
comes  within  the  rule  as  defined  by  this 
court.  State  y.  Maultsby,  130  N.  C.  664,  41 
S.  E.  97;  State  v.  Freeman,  100  N.  C.  434, 
5  S.  E.  921.  The  crime  of  which  the  defend- 
ant stands  convicted  is  defined  in  Revisal 
1905,  S  3358,  as  follows:  "If  any  one  shall 
abduct,  or  by  any  means  induce  any  child 
under  the  age  of  14  years,  who  shall  reside 
with  the  father,  mother,  uncle,  aunt,  broth- 
er, or  elder  sister,  or  shall  reside  at  a 
school,  or  be  an  orphan  and  reside  with  a 
guardian,  to  leave  such  person  or  school,  he 
shall  be  guilty  of  a  felony,  and  on  convic- 
tion shall  be  fined  or  imprisoned  in  the 
staters  prison  for  a  period  not  exceeding  fif- 
teen years."  The  evidence  for  the  state 
tends  to  prove  that  the  defendant  and  her 
husband  resided  in  Charlotte,  and  that  Clara 
Bell  Gibbs,  a  girl  under  14  years,  resided  in 
Lexington,  N.  C,  with  her  parents.  She 
testified  that  defendant  came  to  her  and 
solicited  her  to  go  to  Charlotte  and  reside 
with  her,  stating  that  she  should  have  fine 
clothes,  plenty  money,  and  an  easy  time. 
She  refused  to  go.  On  May  9,  1911,  defend- 
ant again  saw  her  in  Lexington,  and  solicit- 
ed witness  to  go  with  her.  The  witness  re- 
fused, saying  that  her  mother  was  ill,  and 
sh^  could  not  leave  her.  She  was  seen 
again  about  2  o*clock  the  same  day  by  the 
defendant,  and  was  again  urged  to  leave 
home  and  go  away  with  her.  She  again  re^ 
fused,  but  gave  the  matter  some  considera- 
tion. Again  that  afternoon,  about  6  o'clock^ 
she  was  seen  by  both  defendant  and  defend- 
ant's husband,  and  they  both  insisted  on  her 
joining  them  and  going  away  to  a  life  of 
pleasure.  She  left  them  undecided,  she  said, 
and  then,  together  with  another  girl,  Virtie 
Kindly,  Joined  them  at  the  depot  that  night, 
and  the  four  left  on  train  No.  35  for  Char- 
lotte. The  tickets  for  the  two  girls  were 
furnished  by  husband  of  defendant.  The 
defendant  and  the  girls  went  on  to  Char- 
lotte alone;  the  husband  of  the  defendant 
leaving  the  train  at  Salisbury.  Prosecuting 
witness  testified  that  she  was  directed  by 
defendant  to  change  her  dress  on  the  train 
at  Salisbury  so  she  would  not  be  recognized, 
and  she  did  as  directed.  She  further  te*'- 
tified  that,  when  they  arrived  at  Charlotte,, 
the  defendant  left  the  two  girls  in  the  sta- 
tion until  she  could  secure  a  carriage;  it 
being  understood  that  they  were  to  Join  her 
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when  Bhe  gave  tbe  slgnaL  On  their  way  to 
the  home  of  the  defendant,  the  darky  asked 
defendant  if  these  were  the  girls,  and  she 
said  "-Yes.**  He  asked*  then,  where  the  oth- 
er one  was,  and  she  said  there  was  nothing 
doing  with  her.  Both  girls  testified  that 
they  neither  slept  nor  ate  any  that  night, 
and  next  morning  both  girls  cried  and  in- 
sisted on  returning  homa  This  request  was 
refused  both  girls  at  first,  but  directly  de^ 
fendant  allowed  Vertie  Kindly  to  return, 
but  said  prosecuting  witness  could  not  go. 
That  afternoon  the  officer  in  search  of  her 
found  the  prosecuting  witness  at  the  home 
of  the  defendant,  and  returned  her  to  her 
father,  and  he  carried  her  back  to  her  home 
in  Lexington  that  night. 

[2]  The  defendant  admitted  In  her  testi- 
mony that  the  girl  Clara  Bell  went  with 
her,  but  testified  that  she  went  of  her  own 
volition  without  coercion  or  i)ersuaslon,  and 
introduced  evidence  tending  to  contradict 
and  explain  the  testimony  of  the  witness  for 
the  state.  The  evidence  for  the  state,  if  be- 
lieved to  be  tme.  Is  ample  to  Justify  a  con- 
viction. 

[8]  During  the  argument  of  counsel  for 
defendant,  and  while  denouncing  the  Intro- 
duction of  a  negro  witness  to  prove  the  bad 
character  of  defendant,  a  white  woman, 
there  was  great  applause.  The  court  had 
one  woman  arrested  and  seated  on  prison- 
er's bench  In  full  view  of  the  jury.  To 
this  the  defendant  excepted.  This  exception 
Is  untenable.  The  conduct  of  the  court  in 
reference  to  such  matters  as  the  preserva- 
tion of  order  and  In  respect  to  contempts  in 
the  presence  of  the  court  must  of  necessity 
be  left  to  the  sound  discretion  of  the  court 
The  conduct  of  the  judge  Is  not  reviewable, 
unless  there  is  a  gross  abuse  of  discretion 
which  does  not  appear  in  this  record.  State 
V.  Harrison,  145  N.  G.  414,  59  S.  E.  867; 
State  V.  Wilcox,  131  N.  a  707,  42  S.  B. 
686. 

[4]  The  defendant  submitted  a  prayer  for 
instruction  In  reference  to  the  defendant 
acting  under  the  coercion  of  her  husband, 
and  excepted  to  portions  of  the  charge  upon 
that  phase  of  the  case.  Upon  this  subject 
his  honor  charged  at  some  length.  He  sub- 
stantially told  the  jury  that,  where  a  mar- 
ried woman  commits  a  crime  In  the  presence 
of  her  husband.  It  Is  presumed,  In  the  ab- 
sence of  proof  to  the  contrary,  that  she  did  it 
under  his  coercion.  "If  you  find  that  the  acts 
leading  up  to  the  abduction  charged  were 
committed  In  the  presence  of  the  husband  of 
the  defendant,  and  that  the  actual  taking  of 
Clara  Bell  Gibbs  away  from  Lexington  was 
done  by  the  defendant  and  her  husband,  the 
husband  always  being  present,  then  the  law 


I  presumes  that  the  part  taken  by  the  defend- 
ant was  under  the  coercion  of  her  husband, 
and,  unless  the  state  has  satisfied  you  that 
this  presumption  is  not  true,  th«i  yoa  should 
find  that  the  defendant  is  'not  gullt^.' 
Should  you  find  that  the  act  was  done  un- 
der the  coercion  of  the  husband  in  this  In- 
dictment against  the  wife,  it  is  not  neces- 
sary to  show  that  the  act  was  done  liter- 
ally In  sight  of  the  husband,  but  it  IS 
sufildent  to  raise  the  presumption  it  was 
done  near  enough  to  her  husband  to  be  un- 
der his  immediate  control  or  influence.  If 
the  jury  find  from  the  evidence  that  the  de- 
fendant committed  the  act  or  acts  for  the 
commission  of  which  she  stands  indicted,  In 
the  presence  of  her  husband  or  near  enough 
to  him  to  be  under  his  Immediate  control 
or  Infiuence,  then  the  law  raises  the  prima 
facie  presumption  that  she  acted  under  the 
coercion  of  her  husband,  and,  If  the  jury 
further  find  that  the  state  had  not  rebutted 
this  prima  fadepreeumption,  the  jury  should 
find  the  defendant  not  guilty."  We  think 
this  is  a  statement  of  the  law  of  which  the 
defendant  has  certainly  no  right  to  com- 
plain. Stete  V.  Williams,  65  N.  C.  398.  The 
court  gave  her  the  benefit  of  a  presumption, 
but  it  is  not  a  conclusive  presumption.  The 
presence  of  the  husband  makes  out  a  prima 
facie  case  of  coercion  only,  and  is  subject  to 
be  controlled  by  evidence  that  the  wife  act- 
ed voluntarily,  and  not  by  compulsion.  15 
Am.  &  Eng.  Ency.  904;  1  Russell  on  Crimes, 
9  Am.  Ed.  85. 

It  is  not  necessary  to  decide  the  question, 
but  it  may  well  be  doubted  whether  the 
defendant  could  avail  herself  of  such  de- 
fense against  a  charge  of  this  character, 
viz.,  the  abduction  of  a  girl  by  persuasion. 
It  has  been  said  by  the  early  writers  on, 
criminal  law  that,  "if  the  offense  be  of  such 
a  nature  that  it  may  be  committed  by  wife 
alone  without  tlie  concurrence  of  her  hus- 
band, she  may  be  punished  for  it  without 
her  husband."  Arcfabold's  Crim.  Pr.  &  Pldg. 
6;  1  Hawkins'  Pleas,  a  1,  |  13.  Among  the 
crimes  excepted  from  the  rule  are  keeping 
bawdyhouses  and  offenses  of  a  like  charac- 
ter. This  principle  would  cover,  we  are  in- 
clined to  think,  abducting  girls  by  solicita- 
tion for  immoral  purposes,  a  business  in 
which  the  defendant  was  more  likely  to  be 
acting  upon  her  own  initiative,  rather  than 
under  the  coercion  of  her  husband.  We 
have  examined  ~  the  diarge  as  a  whole,  and 
find  it  to  be  a  full,  clear,  and  correct  pre- 
sentation of  the  case  to  the  jury,  and  fully 
as  favorable  to  the  defendant  as  she  had 
just  right  to  expect 

No  error. 
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HBNDRICK8  «t  nx.  t.  MOGKSVILLB  FUR- 
NITURE CO. 

(Sapreme   Gourt   of   North   Carolina.     Oct  9, 

1911.) 

1.  Sales  (S  201*>— Rkcovebt  of  Pbic»-Con- 

DITIONS  PrBCSDSNT. 

Where  timber,  sold  with  the  agreement  that 
it  was  to  be  stacked  for  six  months  and  de- 
liyered  at  a  certain  place,  was  burned  before 
the  end  of  the  six  months,  there  could  be  no 
recovery  of  the  purchase  price,  if  the  contract 
was  executory,  and  the  title  had  not  passed  to 
defendant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  529-541;    Dec  Dig.  |  201.»] 

2.  Sales   (S  201*)  —  Construction  or  Con- 
tract—Executoby  Contract. 

A  written  contract  for  the  sale  to  a  fur- 
niture factory  of  lumber  from  land  jointly  own- 
ed by  a  husband  and  wife  provided  that  the 
lumber  should  be  sawed  and  stacked  for  six 
months,  one  half  of  the  purchase  price  to  be 
advanced  upon  cutting,  and  the  otner  half  to 
be  paid  upon  delivery  at  the  purchaser's  fac- 
tory. It  also  acknowledged  receipt  of  a  sum 
stated  to  be  advanced  upon  the  above  lumber. 
Though  the  contract  was  signed  by  the  wife, 
there  was  no  seal  to  her  signature,  and  she  was 
not  privately  examined.  Held  that,  as  the  pur- 
pose of  the  construction  of  a  contract  is  to 
discover  and  give  effect  to  the  intention  of 
the  parties  as  embodied  in  the  entire  instrument, 
the  contract  must  be  accepted  as  executory  ;  the 
title  not  passing  to  the  purchaser  until  the 
final  delivery  of  the  lumber. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  529-541 ;    Dec  Dig.  S  201.*] 

Appeal  from  Superior  Court  Davie  Coun- 
ty; Lyon,  Judge. 

Action  by  M.  J.  Hendricks  and  wife,  Em- 
ma, against  the  Mocksvllle  Furniture  Com- 
pany. From  a  Judgiiient  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  remanded. 

This  action  is  to  recover  the  purchase 
price  of  certain  lumber,  which  the  plaintiffs 
M..J.  Hendricks  and  wife,  Emma  G.  Hend- 
ricks, alleged  they  sold  to  the  defendant 

On  the  23d  day  of  December,  1005,  the 
plaintiffs  and  defendant  entered  Into  the  fol- 
lowing contract: 

*'North  Carolina,  Davie  County.  This  con- 
tract made  and  entered  into  this  day  by  and 
between  M.  J.  Hendricks,  of  Davie  county, 
N.  C,  the  Mocksvllle  Furniture  Company, 
witnesseth:  That  the  said  M.  J.  Hendricks 
has  bargained,  sold  to  the  said  Mocksvllle 
Furniture  Company,  its  successors,  and  does 
hereby  bargain,  sell  and  convey  to  said 
Mocksvllle  Furniture  Company  and  its  suc- 
cessors all  the  oak  and  poplar  timber-~except 
the  young  trees  and  some  for  board  purposes 
— suitable  for  furniture  purposes  on  the  fol- 
lowing lands  situate  in  Davie  county,  N.  C, 
and  bounded  as  follows,  to  wit:  On  the  east 
by  the  lands  of  Mrs.  B.  C.  Rich  and  Mrs.  M. 
Ej.  Tatum  and  Mocksvllle  Furniture  .  Com- 
pany: on  the  north  by  the  lands  of  Mocks- 
vllle Furniture  Company  and  Bam  Eaton;  on 
the  west  by  the  lands  of  Miss  Mattie  Eaton; 
on  the  south  by  the  lands  of  J.  W.  Etchlson 
and  A.  J.  Hutchins  and  L.  A.  Furcbes,  con- 


taining 200  acres  more  or  less.  The  price  to 
be  paid  for  said  lumber  by  said  Mocksvllle 
B\u-niture  Company  is  $15.00  per  thousand 
feet,  less  the  mill  culls,  delivered  at  their 
factory  in  MocksvOle,  N.  C,  after  the  said 
lumber  has  been  sawed  and  stacked  by  the 
said  M.  J.  Hendricks  for  six  months,  and  he 
agrees  to  cut  and  saw  the  whole  within  one 
year  from  this  date.  The  Mocksvllle  Furni- 
ture Company  agrees  to  advance  to  said  M. 
J.  Hendricks  |7.50  per  thousand  feet  as  soon 
as  said  lumber  is  stacked  on  sticks  and  the 
balance  to  be  paid  by  said  Mocksvllle  Furni- 
ture Company  when  the  same  is  delivered  at 
Mocksvllle  as  aforesaid.  Received  of  Mocks- 
vllle Furniture  Company  $100.00  advanced  on 
above  lumber,  receipt  of  which  is  hereby  ae- 
knowledged.  Witness  my  hand  and  seal  this 
the  23d  day  of  December,  1905.  M.  J.  Hend- 
ricks. [Seal.]  Emma  O.  Hendricks.  Wit- 
ness: J.  Minor." 

About  the  last  of  August  or  the  1st  of  Sep- 
tember, 1907,  acting  under  this  contract  the 
plaintiffs  had  at  their  mill,  about  eight  miles 
from  Mocksvllle,  80,000  feet  of  lumber  in 
stacks,  but  which  had  been  stacked  less  than 
six  months,  and  2,000  feet  of  lumber,  which 
had  been  recently  sawed,  and  was  not  stack- 
ed, all  of  which  was  about  that  time  destroy- 
ed by  fire,  without  negligence  on  the  part  of 
plaintiffs  or  defendant  The  defendant  ad- 
vanced to  the  plaintiffs  $7.50  per  thousand 
on  the  30.000  feet  which  had  been  stacked, 
and  nothing  on  the  2,000  feet  Thereafter 
the  plaintiffs  delivered  to  the  defendant  30,- 
000  feet  of  lumber  under  said  contract  upon 
which  had  been  advanced  $7.50  per  thousand, 
and  demanded  payment  of  the  remainder  of 
the  "Contract  price,  which  the  defendant  re- 
fused, claiming  that  the  plaintiffs  owed  it 
the  amount  it  had  advanced  on  the  lumber 
which  was  burned.  His  honor  held  that  un- 
der said  contract  the  title  to  the  lumber  was 
in  the  defendant  and  rendered  Judgment  in 
favor  of  the  plaintiffs  for  $480,  being  $7.50 
per  thousand  on  the  30,000  feet  and  $15  per 
thousand  on  the  2,000  feet,  both  of  w^hich 
lots  were  burned,  and  $7.50  per  thousand  on 
the  3t),000  feet  delivered,  and  for  $32.36, 
which  the  defendant  admitted  it  owed  on  oth- 
er matters.  The  defendant  excepted  and  ap- 
pealed. 

E.  L.  Gafther  and  T.  B.  Bailey,  for  appel- 
lant. Jacob  Stewart  and  K  B.  Raper,  for 
appellees. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  determination  of  the  controver- 
sy between  the  plaintiffs  and  the  defendant 
depends  upon  the  interpretation  of  their  con- 
tract 

[1]  If  it  is  executory,  and  under  its  pro- 
visions the  title  to  the  timber  was  not  in  the 
defendant,  there  could  be  no  liability,  be- 
cause it  is  admitted  that  the  timber  had  not 
been  stacked  six  months,  and  there  was  no 
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delivery  at  Mocksville— material  stipulations, 
which  the  plaintiffs  agreed  to  perform.  This 
Is  npon  the  familiar  principle  that  one  who 
seeks  to  recover  upon  a  contract  with  in- 
terdependent conditions  must  show  perform- 
ance on  his  part  Lawing  v.  Rintles,  97  N.  C. 
850,  2  S.  E.  252. 

[2]  As  was  said  In  Homthal  v.  Howcutt, 
154  N.  0.  229,  70  S.  E.  172:  "The  object  of 
courts  in  the  construction  of  a  paper  writing 
is  to  discover  what  the  parties  to  it  intend- 
ed, and  whether  apt  language  has  been  used 
to  give  effect  to  that  intention;"  and  "the  in- 
tent as  embraced  in  the  entire  instrument  is 
the  end  to  be  attained,  and  each  and  every 
part  of  the  contract  must  be  given  effect,  if 
this  can  be  done  by  any  fair  and  reasonable 
interpretation."  Davis  v.  Frazier,  150  N.  C. 
451,  64  S.  E.  200. 

In  this  last  case.  Justice  Hoke  quotes  with 
approval  I^wson  on  Contracts,  §§  3S8  and 
389,  as  follows:  "The  third  main  rule  is  that 
that  construction  will  be  given  which  will 
best  effectuate  the  intention  of  the  parties, 
to  be  collected  from  the  whole  of  the  agree- 
ment; and,  to  ascertain  the  intention,  regard 
must  be  had  to  the  nature  of  the  instrument, 
the  condition  of  the  parties  executing  it,  and 
the  objects  which  they  had  in  view.  ♦  ♦  ♦ 
Courts  will  examine  the  whole  of  the  con- 
tract, and  so  construe  each  part  with  the  oth- 
ers that  all  of  them  may,  if  possible,  hare 
some .  effect,  for  it  is  to  be  presumed  that 
each  part  was  inserted  for  a  purpose,  and 
has  its  ofl3ce  to  perform.  So,  where  two 
clauses  are  inconsistent,  they  should  be  con- 
strued so  as  to  give  effect  to  the  intention 
of  the  parties,  as  gathered  from  the  whole 
instrument  So  every  word  will,  if  possible, 
be  made  to  operate,  if  by  law  it  may,  accord- 
ing to  the  Intention  of  the  parties." 

If  we  apply  this  rule  of  construction,  and 
look  at  the  entire  instrument,  what  did  the 
parties  intend? 

The  plaintiffs  argue  with  much  force  that 
there  is  nothing  ambiguous  in  the  language 
used,  and  that  it  says  in  express  terms  that 
the  timber  is  conveyed  to  the  defendant 
This  conclusion  is  reached,  however,  by  look- 
ing at  only  a  part  of  the  contract,  and  that 
part,  standing  alone^  lias  no  consideration 
to  support  it.  If  the  parties  intended  the 
title  to  the  timber  to  pass  upon  the  execu- 
tion of  the  contract,  it  would  be  reasonable 
to  expect  the  conveyance  of  the  timber  to.be 
upon  consideration  of  so  many  dollars,  or 
for  a  certain  amount  per  thousand  feet 
It  nowhere  appears  that  the  defendant 
agreed  to  buy  or  pay  for  timber.  It  wanted 
lumber,  and  agreed  to  pay  for  it  when  de- 
livered at  Mocksville.  The  amount  paid  in 
advance  is  not  spoken  of  as  a  payment,  but 
an  advancement. 

Another  circumstance  which  tends  to  show 
that  It  was  not  the  intention  of  the  par- 
ties that  the  paper  writing  should  operate 
to  pass  the  title  to  the  timbei:  at  the  time 
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it  was  signed  is  that  a  part  of  the  land  on 
which  the  timber  stood  belonged  to  Mrs. 
Hendricks,  and  there  is  no  seal  to  her  sig- 
nature, and  no  probate  and  private  examina- 
tion as  to  her.  Mr.  Hendricks  said  on  his 
examination:  *'The  description  of  the  land 
in  the  contract  covers  about  150  acres  of  the 
lands  of  myself  and  wife."  Also  there  Is 
no  provision  allowing  the  defendant  to  enter 
and  cut,  upon  failure  of  the  plaintiffs  to 
do  so. 

As  it  appears  to  us,  the  situation  of  the 
parties  was  this:  The  plaintiffs  had  timber, 
which  they  wish^  to  sell,  and  the  defend- 
ant needed  lumber.  The  plaintiffs  agreed 
to  cut  and  saw  their  timber  into  lumber  and 
deliver  it  at  Mocksville  for  $15  per  thousand 
feet;  but,  as  the  defendant  could  not  use 
green  lumber,  it  was  stipulated  that  the 
lumber  should  be  stacked  six  months  before 
delivery,  and  that  the  defendant  should  ad- 
vance $7.50  per  thousand  feet  to  aid  in  pay- 
ment of  operating  expenses.  This  is,  in  our 
opinion,  a  proper  interpretation  of  the  con- 
tract and,  if  so,  it  is  executory,  and  the  title 
to  the  lumber  was  not  in  the  defendant  at 
the  time  of  the  fire. 

A  contract,  in  many  respects  similar  to  the 
one  now  before  us,  was  considered  at  this 
term,  in  Wiley  v.  Lumber  Co.,  72  S.  E.  305. 
In  that  case  plaintiff  and  another  sold  to 
the  defendant  "all  the  pine  and  gum  timber 
of  every  description  above  the  size  of  12 
inches  at  the  base  on  a  certain  tract  of 
land" ;  the  written  contract  of  conveyance 
and  sale  providing  that  defendant  should 
have  full  time  to  have  said  timber  cut  and 
removed  from  said  land,  and  extending  in 
any  event  for  such  purpose  to  the  full  term 
of  three  years.  The  instrument  also  con- 
veyed to  defendant  (the  grantee)  the  privi- 
lege to  have  a  right  of  way  over  the  gran- 
tors* lands,  and  to  erect  thereon  necessary 
tramroads,  etc.,  for  the  purpose  of  carrying 
out  the  timber;  and  there  was  further  pro- 
vision that  the  grantors  were  to  cut  and  de- 
liver said  timber  at  the  logbed  of  defend- 
ant's tramroad,  and  to  be  paid  therefor  at 
the  rate  of  $4  per  thousand,  etc.;  and  Jus- 
tice Hoke,  speaking  for  the  court,  says: 
''Defendant  is  right  in  the  position  that  when 
one  has  bought  and  paid  for  a  lot  of  grow- 
ing timber,  and  same  has  been  conveyed 
him,  with  the  privilege  of  removal  withiu 
a  given  time,  the  contract  as  to  the  remoya^ 
is  so  far  unilateral  that  the  purchaser  is  not 
obligated  to  cut  and  remove  the  timber.  If 
he  fails  to  do  so  within  the  time,  his  rfght 
or  estate  therein  is  forfeited,  and  inures,  a$^ 
a  rule,  to  the  owner  of  the  land.  We  havp^ 
so  held  in  two  cases  at  the  last  term.  Horn- 
thai  V.  Howcutt,  154  N.  C.  228,  70  S.  E.  171; 
Bateman  v.  Lumber  Co.,  154  N.  C.  248,  70  S. 
E.  474.  But  the  contract  in  question  here 
is  not  of  that  character.  Applying  to  it  the 
accepted  rule  of  construction  *that  the  intent 
of  the  parties  as  embodied  in  the  entire  in> 
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stmment  1b  tbe  ^id  to  be  attained,  and  that 
eacb  and  every  part  must  be  given  effect, 
if  this  can  be  done  by  any  fair  and  reason- 
able  Interpretation*  (Davis  v.  Frazler,  150 
N.  0.  451  [64  S.  E.  200]).  A  perusal  of  this 
entire  instrument  will  disclose  that,  while 
It  begins  by  reciting  $450  as  the  considera- 
tion, the  controlling  stipulation  of  the  con- 
tract provides  that  the  parties  plaintiff  were 
to  cut  and  deliver  'said  timber'  at  the  logbed, 
and  the  parties  defendant  were  to  pay  for 
the  same  the  sum  of  $4  per  thousand  'feet* ; 
and  It  Is  also  expressly  provided  that  the 
$450  first  referred  to  as  the  consideration 
was  only  an  advancement  on  the  contract 
price,  and  to  be  accounted  for.  as  the  timber 
was  delivered.*' 

There  was  error  In  the  ruling  of  the  court, 
and  a  new  trial  is  ordered. 

New  trlaL 

(112  Ve.  870) 

TOST  et  aL  v.  UttlTCHER. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
17,  1910.    On.  Rehearing,  Nov.  16,  1911.) 

!•   PaBTNERSHIP    (IS    11,    70*)  —  BXISTENC*    OF 
RJST.ATI0N. 

An  agreement  whereby  complainant  and 
defendant  purchased  land,  defendants  furnish- 
ing the  money  and  complainant  performing  serv- 
ice in  drawing  attention  to  the  land,  for  resale 
at  a  profit,  was  in  the  nature  of  a  partnership 
agreement,  and  required  of  each  in  the  transac- 
tions inter  se  a  high  degree  of  duty. 

[ESd,  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  $  114;   Dec.  Dig.  §S  H,  70.*] 

2.  Partnership  (§  95*)  — Mutual  Duties  — 
Purchase  of  Interests. 

One  partner  must  make  a  franlf  and  honest 
disclosure  to  another  of  all  knowledge  from 
which  a  sound  judgment  may  be  formed  as  to 
the  value  of  an  interest  to  be  acquired  by  the 
former  from  the  latter. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  142 ;   Dec.  Dig.  |  05.*] 

8.  Partnership  (S  95*)— Fiduciary  Relation 
—Right  to  Share  in  Profits. 

Two  partners  who,  knowing  that  their  as- 
sociate was  pecuniarily  embarrassed,  induced 
him  to  sell  his  interest  at  a  sacrifice  in  ig- 
norance of  matters  with  their  knowledge,  and, 
who  subsequently  acquired  his  interest  from  the 
person  to  whom  he  sold,  will  be  required  to  ac- 
oonnt  to  him  for  his  share  of  the  net  profits, 
though  such  person  did  not  act  for  them  in  pur- 
chasing. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  f  142 ;   Dec.  Dig.  {  95.*] 

4^  Vendor  and   Purchaser   (|  238*)— Bona 
Fide  Purchasers. 

Generally  a  purchaser  with  notice  from  a 

gurchaser  without  notice,  takes  a  good  title; 
ut,  if  a  purchaser  with  notice  sells  to  a  pur- 
chaser without  notice  and  afterwards  repur- 
chases, he  does  not  acquire  any  better  title  than 
he  had  in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  iS  580-^82;  Dec  Dig.  S 
23&*] 

6.  l^usTB  (I  225*)— Expenditures— Interest. 

On  an  accounting  by  the  trustees,  interest 

should  be  allowed  only  on  moneys  actually  paid 

oy  them  irom  the  time  of  payment,  and  on  con- 


tracts to  pay  bearing  interest  from  the  time 
such  interest  began  to  run. 

[E3d.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  S  225.*] 

Harrison,  J.,  dissenting. 

Appeal  from  Ck>rporatlon  Court  of  StanntOB. 

Suit  by  John  Grltcher  against  Jacob  Yost 
and  others.  From  the  decree,  defendants 
appeal,  and  complainant  files  cross-errors. 
Modified  and  afiftrmed. 

A.  G.  Gordon  and  J.  M.  Perry,  for  appel 
lants.     John  Grltcher,  for  appellee. 

WHITTLE,  J.  In  the  spring  of  1903 
Glendy  and  wife  conveyed  to  Jacob  Yost, 
trustee,  3,249  acres  of  land  In  Bath  count}' 
for  $10,000.  The  deed  did  not  declare  the 
character  of  tbe  trust,  but  it  appears  that 
William  Patrick  and  John  Grltcher  were  In- 
terested in  tbe  purchase  along  with  Yost, 
and  a  written  agreement  was  made  between 
tbe  parties  to  the  effect  that  Yost  and  Pat- 
rick should  advance  the  purchase  money,  and 
the  title  was  to  be  held  by  Yost  for  tbe  com- 
mon benefit  of  himself  and  his  associates  in 
the  proportion  of  three-eighths  each  to  Yost 
and  Patrick  land  two-eighths  to  Ciitcber; 
that  the  trustee,  In  conjunction  with  the  oth- 
er parties  and  with- their  advice  and  assist- 
ance, should  sell  the  property,  and,  after 
returning  the  purchase  money  with  Interest 
and  all  reasonable  expenses,  divide  the  profit 
in  the  proportions  mentioned.  Critcher's 
contribution  to  the  joint  venture  consisted 
in  drawing  the  attention  of  his  companions 
to  the  land  and  Its  possibilities — a  service 
the  ultimate  outcome  of  which  was  the  reali- 
zation of  a  gross  profit  of  $14,000. 

In  June,  1903,  Grltcher,  who  was  very 
much  in  need  of  money,  wrote  to  Yost  to  In- 
quire If  there  would  be  any  objection  to  his 
selling  one-half  of  his  interest  to  an  outside 
X>arty,  remarking  that  he  would  not  sell  un- 
less It  was  agreeable  to  his  associates.  Yost 
in  reply  conceded  Grltcher's  right  to  sell,  but 
suggested  that  he  ought  in  the  first  Instance 
to  give  himself  and  Patrick  the  privilege  of 
buying  if  so  disposed.  This  correspondence 
was  followed  by  an  offer  from  Grltcher  of 
one-half  of  his  holding  for  $500,  and  a  coun- 
ter proposition  from  Yost  of  $500  for  his 
whole  Interest  Both  propositions  were  de- 
clined, and  soon  after  these  occurrences  the 
relations  between  Grltcher  and  Yost  became 
strained,  and  all  direct  communication  be- 
tween them  ceased. 

In  September,  1904,  tbe  trustee  entered  in- 
to negotiations  with  Housel,  of  Bedford, 
Pa.,  for  the  sale  of  the  timber  on  the 
land  for  $17,000;  and  on  September  15th 
Honsel  telegraphed  his  agent  to  close  the 
deal.  The  trustee,  accordingly,  executed  a 
deed  conveying  the  timber  to  Housel  at  the 
agreed  price,  reciting  a  cash  payment  of 
one-third  of  the  purchase  money.  In  fact 
only  $200  were  paid,  and  the  deed  with  a 
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draft  attached  for  the  residue  was  forward- 
ed to  Bedford  to  be  delivered  on  payment  of 
the  draft  On  September  28th  Honsel's  at- 
torney wrote  Yost  that  when  certain  minor 
objections  to  the  form  of  the  deed,  to  which 
he  called  attention,  were  corrected,  his  client 
woald  pay  the  draft  and  complete  the  pur- 
chase. Tb  that  letter  both  Tost  and  Patrick 
replied  agreeing  to  some  of  the  suggested 
changes  in  the  deed ;  but  Tost  insisted  that 
the  draft  mnst  either  be  paid  and  the  bonds 
for  the  deferred  payments  signed,  or  else 
that  all  the  papers  be  returned  without 
delay.  He,  moreover,  declared  that,  "at  the 
very  time  this  transaction  was  closed,  other 
parties  were  ready  to  buy,"  observing  that: 
**nn]ess  you  gentlemen  propose  to  close  this 
matter  up  without  further  delay,  kindly  re- 
turn all  the  papers  to  me  and  consider  the 
deal  off.  We  cannot  afford  to  give  longer 
time.  In  fact  we  have  already  Jeopardized 
our  interests  in  the  effort  to  accommodate 
you."  On  October  8th  the  deed  was  reformed 
in  compliance  with  Housers  insistence,  but 
not  until  October  22d  was  there  a  definite 
refusal  on  his  part  to  comply  with  the  agree- 
ment So  that  until  the  latter  date  Yost 
and  Patrick  bad  every  reason  to  believe  the 
sale  would  be  consummated. 

In  May,  1906,  the  trustee  sold  the  timber 
to  Housel  and  Layman.  The  price  is  not  dis- 
dosed,  but  it  appears  that  Yost  subsequent- 
ly paid  a  b<mus  of  $3,700  to  be  released  from 
the  contract  That  happened  in  this  way: 
Tbe  Highland  Development  Company  offered 
$24,000  for  the  entire  property,  land,  and 
timber;  whereupon  Yost  bought  back  the 
timber  from  Housel  and  Layman  at  the 
above-named  advance  on  the  selling  price, 
and  then  sold  land  and  timber  to  the  -High- 
land Development  Company  for  $24,000. 
Meanwhile,  on  September  28,  1904,  R.  N. 
Page,  through  B.  L.  Partlow,  opened  n^otia- 
tlons  with  Critcher  for  the  purchase  of  his 
interest,  and  the  sale  was  made  October  7th 
for  $1,000.  Within  a  few  months  thereafter 
Page  sold  to  Yost  and  Patrick.  The  record 
is  silent  both  as  to  the  date  and  considera- 
tion for  this  transfer;  but  it  appears  that, 
though  Yost  and  Patrick  freely  advised  with 
each  other  touching  every  material  st^  look- 
ing to  a  sale  of  the  community  property, 
(Mtcher  was  not  informed  of  transactions 
vitally  affecting  his  rights.  Thus,  at  the 
very  time  wb^i  they  believed  a  sale  of  the 
timber  alone  had  been  made  for  $7,000  (and 
other  advantageous  offers  of  purchase  had 
been  received),  they  not  only  failed  to  com- 
municate to  Critcher  knowledge  of  these  im- 
portant facts,  but  he  was  suffered  to  part 
with  Ills  property  for  a  grossly  inadequate 
price,  much  less,  indeed,  than  hjs  share  of 
the  amount  offered  for  the  timber  alone. 

In  these  circumstances,  upon  a  bill  flled  by 
Critcher  for  relief,  the  learned  Judge  of  the 
corporation  court  of  the  city  of  Staunton,  in 
a  convincing  opinion,  held  that  he  was  enti- 
tled to  share  in  the  net  profits  realized  from 


the  sale  to  the  Highland  Development  Com- 
pany, and  decreed  accordingly.  Prom  that 
decree  this  appeal  was  allowed. 

The  bill  called  for  answer  under  oath  from 
the  trustee  with  respect  to  documents  and 
correspondence  in  his  possession.  It  also  de- 
manded sworn  answers  from  Partlow  and 
Page,  but  waived  answer  under  oath  from 
Patrick.  It  is  conceded  that  Partlow  was 
acting  for  Page  in  negotiating  the  purchase 
of  Critcher's  interest,  and,  though  the  par- 
ties all  deny  that  Page  represented  Yost  and 
Patrick,  the  facts  remain  that  be  made  the 
purchase  at  Patrick*s  suggestion,  and  short- 
ly thereafter  transferred  his  purchase  to  them 
for  "a  valuable  consideration."  Yost,  it  is 
true,  denied  that  he  had  any  communication 
with  Partlow  in  reference  to  the  purchase 
prior  to  the  institution  of  the  suit.  He  like- 
wise denied  the  agency  of  Page.  Yet,  though 
alertly  on  guard  and  weighing  his  words,  he 
was  careful  not  to  deny  knowledge  of  Page's 
purpose  to  purchase,  or  communication  be- 
tween them  on  the  subject.  As  a  mat- 
ter of  fact,  in  view  of  the  close  touch  main- 
tained between  himself  and  Patrick  through- 
out the  transaction,  it  Is  not  believable  that 
Yost  was  kept  in  ignorance  of  a  scheme  obvi- 
ously designed  for  the  purpose  of  eliminat- 
ing an  unwelcome  associate  by  acquiring  his 
interest  in  the  trust  subject.  If  the  transact 
tion  had  been  ingenuous,  there  would  have 
been  no  occasion  to  conceal  the  actual  con- 
sideration paid  by  Yost  and  Patrick  to  Page ; 
and,  instead  of  suppressing  important  facts» 
the  parties,  if  necessary,  would  have  taken 
the  witness  stand  to  mi^e  plain  the  fairness 
of  their  conduct  in  connection  with  a  ques- 
tionable transaction. 

The  defense  of  the  appellants  is  founded 
on  a  misapprehension  of  the' law  regulating 
the  conduct  of  persons  occupying  a  fiduciary 
relation  to  each  other  with  respect  to  their 
dealings  with  matters  pertaining  to  the  trust 
In  this  case  the  contract  between  the  parties 
was  in  the  nature  of  a  partnership  agree- 
ment, and  impoeed  upon  each  in  transactions 
inter  se  the  high  degree  of  duty  arising  out 
of  that  confidential  relation. 

AS  was  said  in  T^mant  v.  Dunlop,  97  Va. 
234,  88  8.  B.  620,  speaking  of  the  duty  of  the 
surviving  partner  seeking  to  purchase  the  in- 
terest of  the  deceased  partner:  "He  cannot 
simply  remain  passive,  but  must  make  a 
frank  and  honest  disclosure  of  all  within  his 
possession  or  knowledge  from  which  a  sound 
Judgment  may  be  formed  as  to  the  value  of 
the  interest  to  be  sold.  He  cannot  hold  the 
representative  at  arm's  length,  and  seek  to 
make  a  profit  for  himself.'' 

So,  also,  in  80  C^c.  457,  it  is  said  that  a 
purchase  by  one  imrtner  of  his  copartner's 
interest  may  be  avoided  either  for  actual 
fraud,  "or  for  the  violation  of  that  high  de- 
gree of  good  faith  and  fair  dealing  wiiich  the. 
law  requires  of  the  partners  in  their  trans- 
actions with  each  other,  or  for  a  nonperform- 
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ance  of  a  condition  imposed  by  the  contract** 

In  Sexton  v.  Sexton,  9  Grat  204,  the  court 
held:  *'He  (the  selling  partner)  was  bound 
not  only  to  disclose  truly  any  information  in 
his  possession  that  might  be  called  for,  but 
if  he  perceiT^ed  that  the  purchasing  partner 
was  laboring  under  incorrect  views  in  ref- 
erence to  the  amount  of  the  debt  due  by  the 
concern,  by  which  he  might  be  misled  into 
too  high  an  offer  for  the  interest  to  be  sold, 
it  was  his  duty  to  furnish  all  the  data  he 
might  have  by  which  such  views  might  be 
corrected  and  the  mischief  prevented.*' 

in  the  instant  case,  though  we  do  not  be- 
lieve the  parties  were  intentionally  guilty  of 
fraud,  it  is,  nevertheless,  plain  that  they  did 
not  exercise  that  "utmost  good  faith  and  fair 
dealing'*  which  the  law  exacts  in  transactions 
between  partners,  or  trustee  and  cestui  que 
trust  Tost  and  Patrick  knew  that  Gritcher 
was  laboring  under  great  financial  embarrass- 
ment, and,  if  they  did  not  actually  purchase 
his  interest  through  Page,  they,  at  least  in- 
duced the  latter  to  buy  and  suffered  Gritcher 
to  sell  at  a  ruinous  sacrifice,  in  ignorance  of 
important  facts  in  their  possession  material- 
ly affecting  the  price. 

As  was  said  in  Miller  v.  Ferguson,  107  Va. 
249,  255,  57  S.  E.  649,  651,  122  Am.  St  Rep. 
840:  "After  availing  themselves  of  Miller's 
plan  and  eliminating  him  as  a  possible  com- 
petitor, they  carried  on  negotiations  behind 
his  back  and  withheld  from  him  information 
of  the  gravest  importance,  vitally  affecting 
his  interest" 

It  is  immaterial  whether  Page  did  or  did 
not  act  for  Yost  and  Patrick  in  purchasing 
Gritcher's  interest  They  permitted  the  sale 
to  be  made  in  circumstances  which  affected 
their  consciences  and  involved  a  breach  of 
trust,  and  the  property  which  was  subsequent- 
ly acquired  by  them  was  impressed  with  the 
original  trust  in  Gritcher's  favor. 

It  is  true  as  a  general  proposition  that  a 
purchaser  with  notice  from  a  purchaser  with- 
out notice  takes  a  good  title.  Otherwise,  it 
is  reasoned,  a  bona  fide  purchaser  without 
notice  might  be  hindered  in  the  disposition 
of  the  property,  "though  entitled  to  have  the 
whole  world  for  his  market"  But  the  rule 
is  subject  to  the  exception  that  when  a  par- 
chaser  with  notice  sells  to  a  purchaser  with- 
out notice  and  afterwards  repurchases  the 
property,  he  does  not  acquire  any  better  title 
than  he  possessed  in  the  first  instance.  Ara- 
gon  Goffee  Go.  v.  Rogers,  105  Va.  61,  52  S. 
B.  843.  See  note  to  principal  case  and  au- 
thorities cited,  8  Am.  &  ETng.  Ann.  Gas.  626. 

*'As  between  cestui  que  trust  and  trustee, 
and  all  parties  claiming  under  the  trustee 
otherwise  than  by  purchase  for  valuable  con- 
sideration without  notice,  all  property  belong- 
ing to  a  trust  however  much  it  may  be  chang- 
ed or  altered  in  its  nature  or  character,  and 
all  the  fruit  of  such  property,  whether  in  its 


original  or  altered  state,  continues  to  be  sub- 
ject to  or  affected  by  the  trust."  28  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  llOSg  and  note 
10. 

In  considering  the  cross-errors  assigned  by 
the  appellee,  the  commissioner  should  require 
proof  of  the  alleged  payment  by  Yost  of  $3,- 
700  to  Housel  and  Layman.  He  must  also 
allow  interest  only  on  moneys  actually  paid 
by  Yost  and  Patrick  from  the  time  of  pay- 
ment or  upon  any  contract  made  by  them 
for  the  payment  of  money  bearing  interest 
from  the  time  such  interest  began  to  run.  In 
these  particulars  the  decree  of  the  corpora- 
tion court  will  be  modified,  and  as  thus  modi- 
fied will  be  affirmed. 

Affirmed. 

GARDWELL,  J.,  absent 

HARRISON,  J.  (dissenting).  With  my  view 
of  the  facts  of  this  case,  I  cannot  concur 
in  the  conclusion  reached  by  the  majority 
of  the  court 

On  Rehearing. 

PER  GURIAM.  This  case  is  before  us  on 
a  rehearing  of  a  decree  entered  by  this  court 
at  the  November  term,  1910,  modifying  and 
affirming  a  decree  of  the  corporation  court 
of  the  city  of  Staunton. 

After  careful  consideration  of  the  argu- 
ments on  t>ehalf  of  appellants  and  appellee, 
upon  the  rehearing,  we  are  of  opinion  to  ad- 
here, to  the  conclusion  formerly  reached,  and 
the  opinion  tnen  delivered,  with  some  minor 
amendments,  will  be  filed  as  the  opinion  of 
the  court 


(136  Oa.  780) 
BYROM  V.  VARNER  et  aLt  . 
(Supreme  Goart  of  Georgia.     Aug.  17,  1911.) 

(Si'llahut  hy  the  Court,) 
Infants  (8  113*)— Gonclusiveness  of  Jxjdo- 

MENT— FaBTIES   OF  RECORD. 

Where  minors  were  interested  as  tenants 
in  remainder,  and  before  determination  of  the 
life  estate  the  life  tenant,  in  behalf  of  herself 
and  as  prochein  ami  for  the  minors,  instituted 
suit  for  recovery  of  the  land,  in  which  suit  it 
was  also  sought  to  set  aside  a  trustee's  deed 
under  which  the  defendant  held,  and  the  order 
of  the  court  authorizing  the  trustee  to  sell,  it 
bein^  alleged  that  the  mlDors  were  necessary 
parties,  and  prayed  that  a  guardian  ad  litem 
be  appointed  for  them,  and  the  court  having 
passed  an  order  declaring  the  minors  necessary 
parties,  and  apT)ointing  the  prochein  ami  guard- 
ian ad  litem  lor  them,  and  the  defendant  by 
answer  having  set  up  the  validity  of  the  ad- 
ministrator's deed  and  order  of  the  court  un- 
der which  the  sale  was  made,  and  also  pre- 
scriptive title  by  virtue  of  possession  for  more 
than  seven  years  under  color  of  the  adminis- 
trator's deed,  in  the  absence  of  all  fraud  or 
bad  faith  in  making  the  minors  parties  plain- 
tiff, the  judgment  rendered  in  favor  of  th<>  va- 
lidity of  the  defendant's  title  was  an  adjudi- 
cation of  the  plaintiffs  title,  not  only  as 
against  the  life  tenant,  but  also  as  against  the 


•For  other  eases 
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minors,  who  had  heen  made  parties  plaintiff 
Qnder  order  of  the  court 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  S  321;   Dec.  Dig.  |  113.»] 

Error  from  Superior  Ck>urt,  Houaton  Coun- 
ty;  W.  H.  Felton,  Judge. 

Proceedings  by  John  S.  Byrom,  as  ad- 
ministrator of  Julia  M.  Gunn,  for  an  order 
to  sell  lands.  Forest  Qray  Varner  and  oth- 
ers interposed  claims  to  the  property  sought 
to  be  sold.  Judgment  for  claimants,  and 
the  administrator  brings  error.    Reversed. 

It  appears  from  the  record  that  in  1854 
Benjamin  H.  Gray  died  testate.  In  the 
eighth  item  of  his  will  he  devised  to  "Pat- 
rick Gray  in  trust  for  and  to  the  sole  and 
separate  use  and  benefit  of  [testator's]  daugh- 
ter, Anne  Gray,  ♦  •  •  for  and  during 
her  natural  life,  and  after  her  death  to  her 
children  in  fee  simple,  one  half  of  [testator's] 
plantation  on  the  Fort  Valley  road,  and  the 
other  half  to  go  as  hereinafter  devised."  By 
the  ninth  item  a  devise  of  said  other  half 
was  made  to  PatriclL  Gray  in  trust  for  the 
sole  and  separate  use  and  benefit  of  the  tes- 
tator's daughter,  Jane  Gray,  for  and  during 
her  natural  life*  and  after  her  death  to  her 
children  in  fee  simple:  it  being  further 
stated  in  this  item  that  it  was  the  will  of 
the  testator  *'that  the  eaid  plantation  be 
equally  divided  beween  my  two  daughters." 
In  other  items  specific  legacies  were  given 
to  other  children  of  the  testator.  The  thir- 
teenth item  provided  ''that  the  whole  resi- 
due of  my  estate,  both  real  and  personal, 
after  the  payment  and  satisfaction  of  ail  my 
just  debts  and  the  legacies  or  items  herein- 
before given,  be  equally  divided  between  all 
my  children  in  the  same  manner  and  under 
the  same  conditions  and  trusts  as  I  have 
hereinbefore  followed  in  regard  to  my  chil- 
dren and  the  property  given  to  them  in  this 
my  will."  The  fourteenth  item  was  as  fol- 
lows: "It  is  my  will,  and  I  hereby  direct, 
that  if  any  of  my  children  should  die,  leaving 
no  child  or  representative  of  children,  then 
and  in  that  case  the  property  which  I  have 
given  to  such  child,  so  dying  without  a  child 
or  representative  of  children,  shall  revert 
to  my  estate  and  be  equally  divided  between 
my  other  children  in  the  same  manner  and 
under  the  same  directions  and  trusts  as 
hereinbefore  followed  by  me  in  this  my  will 
in  regard  to  my  children  and  the  property 
given  to  them."  Anne  Cray  married  Vamer 
in  1S55.  Jane  Gray  married  Walker  prior 
to  October,  1855.  In  1856,  after  the  marriage 
of  Anne  and  Jane,  Patrick  Gray,  as  trus- 
tee, petitioned  the  superior  court  of  Hous- 
ton county  to  be  removed  as  trustee,  and 
that  Varner  and  Walker  be  appointed  trus- 
tees for  their  respective  wives  in  his  place. 
Upon  this  application,  the  court,  in  October, 
1856,  passed  an  order  removing  Patrick 
Gray  as  trustee,  and  appointed  Varner  and 
Walker  trustees,  as  requested,  in  his  place 


and  stead.  In  Alay,  1857,  Varner  and  Walk- 
er, as  trustees,  petitioned  the  Judge  of  the 
superior  court  of  the  Macon  circuit,  Houston 
county  being  within  that  circuit,  for  leave 
to  sell  the  lands  composing  the  plantation 
referred  to  in  the  eighth  and  ninth  items  of 
the  will  of  Benjamin  H.  Gray,  for  the  pur- 
pose of  reinvestment  Their  respective  wives 
Joined  in  the  petition.  Afterwards  the  Judge 
at  chambers,  after  considering  the  applica- 
tion, granted  leave  to  Vamer  and  Walker,  as 
trustees,  to  sell  the  land  at  public  or  pri- 
vate sale,  and  empowered  the  trustees  to 
convey  the  same  by  deed  and  receive  what 
the  land  might  sell  for,  and  invest  the  same 
in  other  property  upon  like  limitations,  con- 
ditions, and  trusts  as  those  on  which  the 
land  to  be  sold  was  then  held  by  the  trus- 
tees. On  October  6,  1857,  Walker,  as  trus- 
tee, conveyed,  by  warranty  deed  reciting  that 
it  was  in  pursuance  of  the  aforesaid  order, 
a  one-half  undivided  interest  in  the  lands 
described  in  the  order  to  Daniel  F.  Gunn, 
for  the  stated  consideration  of  |4,000.  On 
January  5, 1859,  Varner.  as  trustee,  conveyed, 
by  warranty  deed  reciting  that  it  was  in 
pursuance  of  the  aforesaid  order,  to  Daniel 
F.  Gunn  the  remaining  one-half  undivided 
interest  in  the  same  lands  for  the  recite* 
consideration  of  $4,8R5.  Both  of  these  deeds 
purported  to  convey  the  lands  described 
therein  "to  the  said  Daniel  F.  Gunn,  his  heirs 
and  assigns,  forever."  Walker  died  in  1864. 
His  wife,  Jane,  died  In  1867.  leaving  no 
children.  Daniel  F.  Gunn,  though  he  took 
such  conveyances  to  himself,  purchased  a 
one-third  interest  in  the  lands  for  Julia  M. 
Gunn,  and  the  remaining  two-thirds  interest 
for  his  wards.  Ulysses  Gunn  and  Valeria 
Gunn;  and  subsequently,  In  1865,  by  an  or- 
der of  the  court  of  ordinary,  Daniel  F. 
Gunn  turned  the  Interest  of  his  wards  over 
to  them  in  a  settlement  with  them  as  guard- 
ian. Subsequently  Valeria  Gunn  sold  and 
conveyed  her  undivided  interest  in  the  land 
to  Julia  M.  Gunn,  and  afterwards,  upon  the 
petition  of  U.  M.  Gunn,  the  lands  were  par- 
titioned between  him  and  Julia  M.  Gunn. 
The  lands  have  been  in  tJie  adverse  posses- 
sion of  Daniel  F.  Gunn  and  those  claiming 
under  him,  as  above  stated,  from  the  time 
of  his  purchase  of  them  from  Varner  and 
Walker  as  trustees. 

In  1874  Mrs.  Anne  Varner,  for  herself  and 
as  next  friend  of  her  minor  children,  A.  J. 
Varner,  Julia  F.  Varner,  Forrest  Gray  Var- 
ner, PJEiul  H.  Vamer,  and  R.  L.  Vamer, 
brought  a  bill  in  the  superior  court  of  Hous- 
ton county,  against  Daniel  F.  Gunn,  U.  M. 
Gunn,  and  Julia  M.  Gunn,  for  the  recovery 
of  the  one-half  interest  in  the  lands  as  de- 
vised in  the  eighth  item  of  the  will  of  Ben- 
jamin H.  Gray,  and  of  one-sixth  interest 
in  the  land  as  devised  in  the  ninth  item  of 
the  will.  Attached  as  exhibits  to  the  will 
and  made  a  part  thereof  were  copies  of  the 
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will  of  Benjamin  H.  Gray,  the  order  of  the 
court  substituting  Vamer  and  Walker  as 
trustees  in  the  place  of  Patrick  Gray,  the 
order  granted  to  Vamer  and  Walker  as 
trustees  to  sell  the  land  for  relnrestment, 
and  the  deeds  made  by  them  to  Daniel  H. 
Gunn.  The  bill  alleged  that  the  order  for 
sale  and  reinvestment  was  fraudulently  ob- 
tained; that  Anne  Vamer  was  unduly  co- 
erced by  her  husband  to  consent  to  the 
granting  of  such  order;  that  the  sale  to 
Gunn  was  collusive,  and  not  for  the  purpose 
of  reinvestment;  that  Gunn  never  paid  any 
money  for  the  lands,  but  settled  vdth  Vam- 
er for  the  same  in  notes  held  by  Gunn 
against  Vamer;  and  that  all  of  the  defend- 
ants had  knowledge  that  the  order  for  sale 
was  fraudulently  obtained,  and  of  the  col- 
lusion between  Vamer  and  Walker  on  the 
one  side  and  Daniel  F.  Gunn  on  the  other, 
as  to  the  latter's  purchase  of  the  lands. 
The  prayers  were  for  the  recovery  of  the 
land  and  mesne  profits,  that* the  order  of 
sale  be  set  aside,  that  the  deed  from  Vamer 
as  trustee  be  set  aside  and  canceled,  and 
that  *'some  fit  and  suitable  person  may,  it 
being  necessary,  be  appointed  to  act  as  her 
trustee  and  as  trastee  for  her  said  minor 
children."  Subsequently  the  following  or- 
der was  passed:  "Georgia,  Houston  Coun- 
ty. It  appearing  to  the  court  that  H.  A. 
Vamer,  Julia  F.  Vamer,  Forrest  Gray  Var- 
ner,  Paul  H.  Vamer  and  Robert  L.  Vamer 
are  minors,  and  are  interested  in  the  suit  of 
Anne  Vamer  v.  D.  F.  Gunn  et  al.,  it  is 
therefore  ordered  by  the  court  that  Mra 
Anne  Vamer  be  and  she  is  hereby  appointed 
guardian  ad  litem,  of  said  minors,  and  that 
said  cause  proceed  in  her  name  as  such 
guardian.  In  open  court,  O.  F.  Crisp,  J.  S. 
C,  S.  W.  C,  Presiding."  On  November  26, 
1877,  Mrs.  Anne  Varner  in  writing  accepted 
the  appointment  of  guardian  ad  litem  of  her 
said  minor  children.  The  defendants  an- 
swered, to  the  effect  that  Daniel  F.  Gunn 
purchased  the  lands  from  the  trustees  in 
good  faith,  and  paid  full  value  in  money  to 
the  trustees  for  the  same,  believing  that  he 
vas  getting  a  valid  and  absolute  title  there- 
to. All  knowledge  or  notice  of  the  alleged 
coercion  inducing  Mrs.  Vamer  to  consent  to 
the  granting  of  the  order  to  sell,  and  her 
objection  to  the  sale,  and  collusion  of  Dan- 
iel F.  Gunn  with  Vamer,  was  denied.  A 
prescriptive  title  under  seven  years*  ad- 
verse possession  with  color  was  set  up.  Up- 
on the  trial  of  that  bill  a  verdict  was  ren- 
dered in  favor  of  the  defendants,  which  by 
order  was  made  the  decree  of  the  court 
The  plaintiffs  moved  for  a  new  trial;  two 
grounds  of  the  motion  being  as  follows: 

"Because  the  court  erred  in  charging  the 
Jury  as  follows:  'Under  the  terms  of  the  will 
of  old  man  Benjamin*  Gray,  he  created  a 
tmst  estate  for  the  benefit  of  his  daughters 
and  their  children,  a  life  estate  in  the  daugh- 
ters, and  the  remainder  in  their  children,  ap- 
pointing his  son,  Patrick  Gray,  trustee.    If 


Patrick  Gray  resigned  his  trust,  or  by  order 
of  a  court  of  chancery  other  trustees  were 
api)o)nted,  then  the  legal  title  to  the  estate 
was  in  the  trustee  so  appointed;  and  If  there 
was  such  action .  as  that,  and  the  trustee  or 
trustees  so  api)ointed  applied  to  the'  Judge  of 
the  superior  court  of  this  circuit  for  an  or- 
der to  sell  the  property  at  private  sale,  and 
the  cestuis  que  trust,  these  ladies,  had  notice 
of  that  order  and  consented  to  it,  and  if  the 
Judge  of  the  superior  court  granted  an  order 
that  it  might  be  sold  and  the  proceeds  rein- 
vested for  the  same  uses  and  trusts,  and  if 
bought  bona  fide,  for  a  valuable  considera- 
tion, without  fraud  between  them  and  the 
trustees  at  such  sale,  they  got  a  good  t:itle 
and  the  complainants  in  this  action  cannot 
recover.* 

"Because  the  court  erred  in  charging  the 
Jury  as  follows:  'The  defendants  say  more. 
If  that  proposition  is  not  true^  if  they  did  not 
get  a  good  title  at  such  sale,  if  the  sale  was 
made,  yet  they  say  that  these  trustees  obtain- 
ed an  order  from  the  Judge  of  the  proper  court 
to  sell  this  property,  and  that,  bona  fide  and 
for  a  valuable  consideration,  they  bought  it 
from  said  trastees  in  pursuance  of  that  or- 
der, that  they  took  a  deed  from  the  trustee 
and  went  into  possession  under  that  deed^ 
and  that  they  and  those  claiming  under  them 
have  remained  in  possession  of  this  property 
more  than  seven  years  under  color  of  title 
before  the  institution  of  this  suit,  and  that 
therefore  they  have  what  the  law  calls  a 
good  prescriptive  title.*  ** 

The  motion  was  overruled.  On  exception 
to  this  ruling,  the  case  was  brought  to  the 
Supreme  Court,  where  the  Judgment  was  af- 
firmed. Vamer  v.  Gunn,  61  Ga..  54.  In  the 
opinion  then  rendered  it  was  said: .  "The  con- 
trolling question  in  this  case  is  whether  the 
complainant's  right  to  recover  the  amount 
sued  for  was  barred  by  the  statute  of  limita- 
tions, it  being  in  the  nature  of  an  equitable 
action  of  ejectment**  After  stating  the  rele- 
vant facts  and  the  charge  of  the  trial  Judge 
on  the  subject  of  prescriptive  title,  which 
was  excepted  to  in  the  motiion  for  a  new 
trial,  it  was  held:  "This  charge  of  the  court 
was  not  erroneous,  especially  when  taken  in 
connection  with  the  other  iM>rtions  of  the 
charge  contained  in  the  record"— citing  two 
former  decisions  of  this  court  The  decision 
was  rendered  at  the  August  term,  1878,  of 
this  court. 

After  the  death  of  Anne  Varner,  which  oc- 
curred in  September,  1909,  John  S.  Byrom, 
as  administrator  of  the  estate  of  Julia  M. 
Gunn,  applied  to  the  ordinary  of  Houston 
county  for  an  order  to  sell  the  land  or  lands 
belonging  to  the  estate  of  his  intestate,  which 
were  the  same  lands  that  had  been  awarded 
to  her  in  the  partition  proceedings  between 
U,  M.  Gunn  and  herself.  F.  G.  Vamer  and 
Julia  Chapman  (n§e  Vamer),  who  were  sur- 
viving children  of  Anne  Vamer,  and  Lena  B. 
Stembri^e,  who  was  the  widow  of  Paul  H. 
Vamer,  another  of   the  children  of   Ann* 
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Yarner,  interposed  claims  to  the  property 
sought  to  be  sold  by  the  administrator,  bas- 
ing their  claim  of  title  upon  the  will  of  Ben- 
jamin H.  Gray,  as  fully  set  forth  in  their 
equitable  petition  filed  in  aid  of  their  claim. 
The  administrator  filed  answer  to  this  peti- 
tion, alleging,  among  other  things,  that  the 
legal  title  passed  under  the  sales  by  the  trus- 
tees of  Anne  Yamer  and  Jane  Walker  to 
Daniel  F.  Gunn,  and  finally  vested  in  Julia 
M.  Gunn,  as  fully  set  forth  In  the  record  in 
the  case  of  Varner  v-  Gunn  et  al.,  before  re- 
ferred to,  and  that  the  claimants  were  con- 
cluded by  the  Judgment  against  them  in  the 
case  brought  by  their  mother,  Anne  Yarner, 
for  herself  and  as  next  friend  and  guardian 
ad  litem  for  the  claimants,  against  Julia  M. 
Gunn  and  other  defendants. 

Upon  trial  of  the  case  now  under  review, 
wherein  all  of  the  facts  above  set  forth  ap- 
peal*ed,  the  court  directed  a  verdict  in  favor 
of  the  claimants.  The  administrator  mov- 
ed for  a  new  trial,  which  being  refused,  he 
excepted. 

Guerry,  Hall  &  Roberts,  for  plaintiff  in 
error.  H.  A.  Mathews  and  Jno.  P.  l^oss,  for 
defendants  in  error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  This  case,  we  th.nk,  turns  upon  the 
question  whether  the  claimants  were  con- 
cluded by  the  Judgment  rendered  in  the  case 
brought  by  Mrs.  Yarner,  for  herself  and  as 
next  frieud  and  guardian  ad  litem  for  all 
of  her  minor  children,  among  whom  were  two 
of  the  claimants,  and  Paul  H.  Yamer,  of 
whom  the  third  claimant  is  the  sole  heir 
at  law,  against  Julia  M.  Gunn,  the  Intes- 
tate of  the  plaintiff  in  error,  and  other  de- 
fendants. In  that  case  the  order  granted 
by  the  superior  court  to  the  trustees  of 
Anne  Yamer  and  Jane  Walker  to  sell  the 
entire  Interest  in  the  lands  in  question  was 
attacked  and  sought  to  be  set  aside  on  the 
ground  that  Mrs.  Yamer*s  consent  thereto 
was  obtained  through  coercion  on  the  part 
of  her  husband.  The  deed  from  the  trus- 
tees to  Daniel  F.  Gunn,  made  in  pursuance 
of  such  order  of  sale,  was  also  attacked  on 
the  ground  of  collusion  between  Yamer  and 
Daniel  F.  Gunn,  the  purchaser.  The  deed 
purported  to  convey  the  fee  in  the  land;  and 
it  is  evident,  from  the  order  of  sale,  ahd 
the  terms  of  the  deed,  and  the  consideration 
purporting  to  have  been  paid,  that  a  sale 
and  conveyance  of  the  entire  interest  in 
the  land  could  be  made  and  the  proceeds 
reinvested  by  the  trustees  in  other  property 
under  the  same  trusts,  conditions,  and  limi- 
tations. It  further  appears  that  Mrs.  Yar- 
ner, in  bringing  that  action,  believed  that 
her  diildren,  all  of  whom  were  then  mi- 
nors, were  Interested  in  that  action.  In  the 
bUl  there  was  a  recital  that  they  were  neces- 
sary parties,  and  a  request  that  the  Judge 
should  appoint  a  guardian  ad  litem  to  repre- 


sent their  interests  in  the  suit.  The  Judge 
appointed  Mrs.  Yarner  as  guardian  ad  litem 
for  the  minors,  reciting  in  the  order  that 
it  appeared  that  they  were  necessary  par- 
ties, cmd  whether  they  were  such  was  a 
question  to  be  then  determined  by  the  court. 
It  appears,  from  the  issues  made  by  the  an. 
swers  of  the  defendants  in  that  case,  that 
the  defenses  set  up  by  them  were  alike  ap- 
plicable to  Mrs.  Yarner  and  her  children, 
for  whom  she  was  guardian  ad  litem.  The 
Judge  who  presided  at  the  trial  of  that  case 
was  evidently  of  the  opinion  that  the  minors 
were  interested  in  -  that  litigation,  for  the 
order  appointing  a  guardian  ad  litem  for 
them  expressly  so  states;  and  this  opinion 
of  the  Judge  is  further  indicated  in  tbe  in- 
stmctions  he  gave  to  the  Jury,  upon  which 
error  was  assigned  in  the  motion  made  for 
a  new  trial.  This  court,  upon  the  review 
of  the  trial  in  that  case,  affirmed  the  Judg- 
ment They  deemed  it  necessary  to  discuss 
mlings  on  but  one  point,  namely,  prescrip- 
tion. 

As  the  claimants  in  the  present  action  were 
parties  in  the  former  case  against  the  in- 
testate of  the  plaintiff  in  error  and  others, 
and  as  the  Judgment  was  there  rendered 
against  them  to  the  effect  that  the  defend- 
ants in  that  action  had  a  good  prescriptive 
title  to  the  identical  land  Involved  in  the 
present  suit,  the  plaintiffs  must  be  held 'to 
be  concluded  by  that  Judgment;  it  appearing 
that  they  were  made  parties  to  the  former 
case  in  good  faith  and  for  the  protection  of 
what  was  then  considered  to  be  their  in- 
terest in  the  suit,  and  there  being  nothing 
tending  to  show  that  there  was  any  fraud, 
collusion,  or  any  improper  motive  of  any 
character  tending  to  injuriously  affect  their 
interests  by  making  them  parties  in  that  ac- 
tion. Ross  T.  Southwestern  R.  Co..  63  Ga. 
514;  Watklns  v.  Lawton,  69  Ga.  671;  Free- 
man V.  Prendergast,  94  Ga.  385,  21  S.  E. 
837;  Lowe  v.  Equitable  Mortgage  Co.,  102 
Ga.  103,  29  S.  B.  148;  Walden  v.  Walden, 
128  Ga.  126,  57  S.  B.  323.  It  follows,  from 
what  has  been  said,  that  a  verdict  was  de- 
manded in  favor  of  the  administrator,  and 
that  the  court  erred  In  directing  a  verdict 
for  the  claimants. 

Judgment  reversed. 

BECK,  J^  absent  The  other  Justices  eon- 
cur. 

aO  Oa.  App.  29) 
BOATRIGHT  v.  STATE.    (No.  3,434.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

f Syllabus  by  the  Court.) 

L  Cbiminal  Law  (§  250*)-^Habeas  Cobpus 
(§  30*)— Ibbeoularities  in  Justice's  Court 
—Waiver. 

There  was  no  error  in  striking  the  plea  to 
the  jarlsdiction.  The  mere  fact  that  there  were 
irregularities  in  the  jnstice*s  court  during  the 
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commitment  trial  would  not  deprive  the  city 
court  of  jurisdiction  to  try  the  case,  on  accusa- 
tion duly  made.  If  the  commitment  was  irregu- 
lar or  illegal,  the  defendant  might  have  raised 
such  questions  by  habeas  corpus,  but  could  not, 
after  haying  been  bound  over,  and  having  given 
bond,  plead  them  to  the  jurisdiction  of  the  city 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  250;*  Habeas  Corpus,  Dec 
Dig.  I  30.»] 

2.  LaBOENT   (I  56*)— BVIDENCB— SUTFICIENCT. 

The  evidence  showed  that  the  defendant,  an 
employ^  of  a  railway  company,  was  seen  to 
leave  an  express  car  with  a  package  and  go  to 
an  old  passenger  car,  where  he  left  it.  Investi- 
gation disclosed  that  a  barrel  of  shad  fish,  con- 
tained in  the  express  car,  had  been  opened  with 
a  knife.  The  defendant  was  watched,  and  was 
seen  to  return  to  the  passenger  car  and  get  the 
package  and  start  toward  home.  The  express 
agent  overtook  him,  and,  after  defendant's  de- 
nial that  the  package  contained  fish,  broke  it 
open  and  found  two  shad.  The  agent  went  to 
every  fish  dealer  in  town,  and  none  of  them  had 
any  such  fish  in  stock  on  that  day.  Held,  the 
corpus  delicti  was  properly  proved,  and  the  ver- 
dict of  guilty  authorized. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §  149;   Dec  Dig.  §  56.*] 

Eirror  from  City  Court  of  Sanders vllle; 
E.  W.  Jordan,  Judge. 

Levi  Boatrigbt  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

Goodwin  &  Wood,  for  plaintiff  In  error. 
J.  B.  Hyman,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(10  Gki.  App.  88) 

HERRING  T.  STATEI     (No.  8,676.) 

(Court  of  Appeals  of  Georgia.     Oct.  10,  1911. 

Rehearing  Denied   Nov.  20,  1911.) 

(SyUahu*  hy  the  Court.) 

1.  Intoxicating  Liquors  (§  236*)— CannNAL 
Prosecution— Sufficiency  of  Evidence. 

The  evidence  authorizes  a  conviction. 
[E3d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  300-322;    Dec   Dig.  S 
236.*] 

2.  Criminal  Law  (8  730*)--Triai^^onduct 
OF  Counsel  —  Offer  of  Illegal  Testi- 
mony. 

Ordinarily  it  is  not  cause  for  a  mistrial  in 
a  criminal  case  that  the  Solicitor  General  mere- 
ly tenders  illegal  testimony,  where  the  court 
refuses  to  admit  it,  and  instructs  the  jury  not 
to  consider  it. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Out.  Dig.  S  1693;   Dec.  Dig.  S  730.*] 

3.  CJifarge  of  Court— No  Error. 

The  charge  of  the  court  was  not  subject  to 
the  assignments  of  error  made  against  it. 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

J.  F.  Herring  was  convicted  of  keeping 
Intoxicating  liquor  on  hand  at  his  place  of 
business,    and   brings   error.     Affirmed. 

W.  D.  McNeil,  for  plaintiff  In  error.  W.  J. 
Grace,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  [1]  1.  The  defendant  was  in- 
dicted  for    keeping   intoxicating    liquor   on 


hand  at  his  place  of  business.  Liquor  was 
found  in  his  store,  and  also  in  an  adjacent 
barn.  His  defense  was  that  the  liquor  had 
been  put  there,  without  his  knowledge  or 
consent,  by  other  persons.  If  the  jury  had 
believed  the  witnesses  by  whom  the  accused 
attempted  to  support  this  defense,  they  doubt- 
less would  have  acquitted  him;  but  evidently 
they  did  not  believe  the  witnesses.  We  do 
not  blame  the  Jury  for  refusing  to  believe 
the  testimony  of  these  witnesses,  for  it  car- 
ried on  its  face  the  Inherent  marks  of  falsity^ 
and  Jurors  are  not  required  to  believe  even 
sworn  testimony  which  because  of  its  incon- 
sistencies, improbabilities,  and  contradictions, 
does  not  commend  itself  to  the  reasonable 
mind  as  being  true. 

[2]  2.  A  witness  for  the  defendant  had  tes- 
tified that  he  was  a  clerk  in  the  defendant's 
store,  and  that  no  liquor  had  been  kept  there- 
in since  the  defendant  had  pleaded  guilty  (at 
a  previous  date)  of  the  offense  of  selling  liq- 
uor. The  state  cross-examined  him  as  to  the 
time  when  his  employment  began,  and,  for 
the  purpose  of  showing  that  he  had  not  truly 
stated  the  length  of  his  service,  offered  in 
evidence  the  former  Indictment  against  the 
accused.  Defendant's  counsel  objected  to 
the  solicitor's  introducing  this  Indictment, 
and  moved  the  court  declare  a  mistrial,  be- 
cause he  had  tendered  it  in  evidence.  There 
was  nothing  in  this  transaction  which  re- 
quired the  grant  of  a  mistrial.  The  Judge 
did  all  that  he  was  required  to  do  when  he 
sustained  the  objection  to  the  testimony,  even 
if,  as  a  matter  of  fact,  the  testimony  was  not 
legally  admissible;  but  the  court  went  fur- 
ther in  this  case  and  told  the  Jury  to  disre- 
gard this  matter  entirely,  and  not  to  let  it 
influence  them  in  any  way.  Certainly  the 
defendant  will  not  be  given  a  new  trial  for 
this  occurrence,  under  the  circumstances. 

[3]  3.  Certain  criticisms  are  made  upon  the 
charge  of  the  court,  but,  without  going  into 
details,  we  will  simply  say  that  here  was  no 
error,  and  that  the  defendant  was  fairly 
tried  and  legally  convicted. 

Judgment  affirmed. 

« 

ao  Ga.  App.  13> 

JAMES  T.  STATE.     (No.  3,322.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllahtu  hy  the  Court.) 

1.  Weapons  (§  3*)— Carbyino  WixnouT  Li^ 
CENSE— Constitutional  Provision. 

The  act  of  the  General  Assembly  approved 
Augusr  VA  1910  (Acta  1910,  p.  134).  makin*: 
it  unlawful  "to  have  or  carry  about  the  person 
any  pistol  or  revolver,"  without  first  obtaining 
license  from  the  ordinary,  is  held  by  the  Su- 
preme Court  to  be  constitutional,  in  Strickland 
V.  State,  137  Ga.  1.  72  S.  E.  260. 

[Ed.  Note. — For  other  cases,  see  Weapons* 
Dec.  Dig.  §  3.*] 

2.  States  (§   12*)— BouNDARiEa—RiVER. 

The  boundary  line  between  the  states  of 
Georgia  and  South  Carolina  is  that  agreed  on 
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by  the  commissioners  of  both  states  at  the  con- 
▼ention  of  Beaufort  on  April  28,  1787.  This 
boundary  line,  as  then  fixed  and  established,  was 
not  altered  by  the  fact  that  subsequently  the 
United  States  government,  in  the  course  of  its 
work  to  improve  the  navigation  of  the  Savannah 
liver,  changed  the  location  of  the  main  current 
or  channel  of  the  river;  but  it  remains  where 
the  main  channel  or  current  of  the  river  flow- 
ed naturally  when  the  boundary  line  was  orig- 
inally fixed  and  established. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  f  12.*] 

8.  Cbihinal  Law  (S  564*)  —  Jubisdiotion  ^ 

BouNDABT  Between  States. 

The  evidence  shows  that  the  oifenae  was 
committed  at  a  point  on  the  bridge  which  con- 
nects Georgia  with  South  Carolina,  and  on  the 
Geori^ia  side  of  the  main  current  or  channel  of 
the  river,  as  said  current  or  channel  was  located 
when  it  was  originally  fixed  and  established  as 
the  boundary  line  between  the  two  states.  The 
venue  was  thus  fully  proved. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^  Cent   Dig.   U   1277-1284;    Dec.   Dig.  i 

Error  from  City  Court  of  Richmond  Coun- 
ty, W.  F.  Eve,  Judge. 

George  James  was  convicted  of  carrying  on 
his  person  a  pistol  without  having  procured  a 
license,  and  brings  error.     Affirmed. 

R  Foster  Brigham,  B.  B.  McCowen,  and 
Isaac  S.  Peebles,  Jr.,  for  plaintifit  in  error. 
Jas.  C.  C.  Black,  Jr.,  Sol.,  for  the  State. 

HILLs  C.  J.  George  James  was  convicted 
of  a  violation  of  the  act  of  the  General  As- 
sembly (Acts  1010,  p.  134)  making  It  a  mis- 
demeanor for  one  to  carry  on  his  person  a 
pistol  without  having  procured  a  license  as 
provided  by  the  act.  The  record  raised  two 
qaestions:  (1)  As  to  the  constitutionality  of 
the  act  upon  which  the  indictment  was  fram- 
ed; and  (2)  whether  the  Jurisdictional  fact 
of  venue  was  proved. 

[1]  The  first  question  has  been  settled  by 
the  Supreme  Court  in  the  case  of  Strickland 
v.  State,  137  Ga.  1,  72  S.  E.  260,  on  certificate 
from  this  court  for  instructions. 

[2,  8]  The  evidence  necessary  to  determine 
the  question  of  venue,  briefly  stated,  is  as 
follows:  James  was  arrested  by  a  police  of- 
ficer of  the  city  of  Augusta  on  the  bridge 
over  the  Savannah  river,  known  as  the  "Cen- 
ter Street  Bridge";  this  bridge  connecting 
the  states  of  Georgia  and  South  Carolina. 
At  the  time  of  the  arrest  James  had  a  revolver 
on  his  person  and  had  not  procured  a  license 
to  carry  it  The  arrest  was  made  about  the 
middle  of  the  bridge,  and  at  a  point  which 
would  be  in  the  state  of  South  Carolina  If 
the  present  channel  of  the  Savannah  river  is 
to  be  accepted  as  the  boundary  line  between 
these  two  states;  but  if  the  boundary  line 
between  the  two  states  is  the  current  or  main 
thread  of  the  channel  of  the  river  as  orig- 
inally fixed  and  determined  by  the  treaty  of 
Beaufort  as  the  boundary  line  between  them, 
then  the  offense  was  committed  in  the  state 
of  Georgia.    So  the  question  which  must  de- 


termine the  venue  in  the  present  case  is  de- 
pendent upon  the  location  of  the  boundary 
line  between  the  states  of  Georgia  and  South 
Carolina  as  above  indicated.  The-  evidence 
further  showed  that,  for  a  distance  of  about 
a  mile  above  and  below  where  the  Center 
Street  bridge  crosses  the  river,  the  United 
States  government  by  a  series  of  training 
dikes  has  diverted  the  natural  channel  of  the 
river  from  the  South  Carolina  side  to  the 
Georgia  side,  for  the  purpose  of  improving 
the  navigation  of  the  river  on  the  Georgia 
side  at  the  city  of  Augusta,  and  that  before 
the  building  of  these  dikes  the  channel  of  the 
river  was  600  or  700  feet  from  the  Georgia 
side,  and  200  or  300  feet  from  the  South 
Carolina  side,  and  was  gradually  changing  to 
the  Carolina  side,  but  since  the  building  of 
the  dikes  the  current  of  the  river  is  only  250 
feet  from  the  Georgia  side.  In  other  words, 
the  building  of  the  trahiing  dikes  by  the 
United  States  government  has  changed  the 
natural  current  of  the  river,  so  that,  instead 
of  being  600  to  700  feet  from  the  Georgia 
side,  as  formerly,  it  is  now  only  250  feet 
from  the  Georgia  side.  According  to  the 
treaty  of  Beaufort  between  the  states  of 
Georgia  and  South  Carolina,  agreed  on  by 
the  commissioners  of  both  states  on  the  28th 
of  April,  1787,  the  current  or  main  thread  of 
the  channel  of  the  Savannah  river  fixed  and 
established  the  boundary  between  the  two 
states.  Pol.  Code  1910,  §  16;  Hotchkiss*  Stat- 
utes, IS  913-917;  Simpson  v.  State,  92  Ga. 
41,  17  S.  E.  984,  22  L.  R.  A.  248,  44  Am.  St. 
Rep.  75.  The  boundary  line  so  fixed  was  in- 
tended to  be  a  permanent  boundary  line  be- 
tween the  two  states,  subject  to  be  changed 
only  by  the  subsequent  Joint  action  of  the 
two  states. 

There  is  no  Georgia  decision  exactly  in 
point,  but  the  question  here  involved  has 
been  before  the  Supreme  Court  of  the  United 
States  in  several  cases,  and  that  august  tri- 
bunal has  clearly  laid  down  the  rule  by  which 
the  question  in  this  case  can  be  determined. 
In  the  case  of  State  of  Nebraska  v.  State  of 
Iowa,  143  U.  S.  869,  12  Sup.  Ct.  896,  36  L. 
Ed.  186,  in  a  very  learned  opinion  by  Justice 
Brewer,  it  is  held  that  where  the  boundary 
between  states  or  nations  is,  by  prescription 
or  treaty,  found  In  running  water,  accretion, 
no  matter  to  which  side  it  adds  ground, 
leaves  the  boundary  still  the  center;  that 
avulsion  has  no  effect  on  boundaries,  but 
leaves  it  in  the  center  of  the  old  channel. 
In  other  words,  an  accretion  on  an  ordinary 
river  would  leave  the  boundary  between  two 
states  the  varying  center  of  the  channel,  and 
an  avulsion  would  leave  the  boundary  the 
center  of  the  abandoned  channel.  See,  also. 
a  very  elaborate  opinion  by  Attorney  Gen- 
eral Gushing,  in  which  the  subject  is  very 
exhaustively  considered  and  the  above  dis- 
tinction made;  also  the  general  subject  treat- 
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ed  In  Gould  on  Waters*  I  159,  and  Angell  on 
Water  Courses,  f  60.  In  the  case  of  Missouri 
y.  Nebraska,  196  U.  S.  23,  25  Sup.  Ct  155,  49 
L.  Ed.  372,  which  was  a  case  to  determine 
the  boundary  line  between  the  two  states  and 
to  define  what  was  the  center  of  the  main 
channel  of  the  Missouri  river,  It  was  held 
that  accretion  Is  the  gradual  accumulation 
by  alluTial  formation,  and,  where  a  bound- 
ary river  changes  its  course  gradually  in 
such  manner,  the  boundary  remains  the  vary- 
ing center  of  the  channel,  but  that  avulsion 
is  a  rapid  change  in  the  course  or  channel  of 
a  river,  and  does  not  work  any  change  in  the 
boundary,  which  remains  as  it  was  in  the 
center  of  the  river,  although  no  water  may 
be  flowing  therein.  These  principl<^s  apply 
alike  whether  the  river  is  a  boundary  line 
between  private  property  or  between  states 
and  nations.  Now,  the  boundary  line  be- 
tween the  state  of  Georgia  and  South  Caro- 
lina, as  fixed  by  the  treaty  of  Beaufort  In 
1787,  was  the  current  or  main  thread  of  the 
Savannah  river  between  designated  points. 
There  is  no  evidence  that  this  channel  has 
been  changed,  either  by  the  gradual  process 
of  accretion  or  by  the  sudden  and  violent 
process  of  avulsion. 

It  is  insisted,  however,  by  learned  counsel 
for  the  plaintiff  in  error,  that  this  current 
or  main  thread  of  the  channel  has  been 
changed  by  the  work  of  the  United  States 
government  for  the  purpose  of  improving 
the  navigability  of  the  Savannah  river  near 
the  city  of  Augusta,  and  that  the  channel  of 
the  river  is  now  located  much  nearer  the 
Georgia  side,  and  that  this  change  in  the 
channel  or  current  of  the  river  changes  ipso 
facto  the  boundary  line  between  the  two 
states.  In  support  of  this  contention  it  is 
said  that  Const  U.  S.  art  1,  §  8,  par.  3, 
gives  to  the  federal  government  control  of 
all  navigable  rivers  between  states,  and  that 
it  therefore  follows  that  any  change  in  the 
channel  or  current  of  a  navigable  river  is  a 
lawful  change,  and  thereafter  the  channel 
of  the  river  is  fixed,  and  the  boundary  line 
follows  this  current  or  channel.  Unquestion- 
ably fhe  United  States  government,  by  the 
provision  of  the  Constitution  above  quoted, 
has  control  over  navigable  rivers  for  the  pur- 
pose of  improving  navigation;  but  the  ex- 
ercise of  this  right  cannot  in  any  sense  af- 
fect the  boundary  lines  as  fixed  by  treaties, 
or  law,  or  prescription,  between  the  states, 
or  between  riparian  owners.  Where  grants 
of  land  border  on  navigable  streams,  no 
change  which  the  United  States  government 
might  make  in  the  course  of  such  stream 
could  affect  in  any  way  the  rights  of  the 
riparian  owners  as  fixed  and  determined  by 
deeds  or  prescription,  and,  of  course,  where 
a  river  is  made  a  boundary  line  between 
two  states,  if  the  course  of  the  river  is 
changed  or  diverted  by  the  United  States 
government  in  the  exercise  of  its  authority 


to  improve  navigation,  the  change  In  the 
course  of  the  river  would  not  affect  the 
boundary  line,  but  the  boundary  line  would 
remain  as  fixed  by  law,  treaty,  or  prescrip- 
tion. The  legal  effect  of  the  act  of  the 
government  in  changing  the  main  channel 
or  current  of  the  river  is  analogous  to  a 
change  caused  by  avulsion,  and  not  by  ac- 
cretion. The  treaty  of  Beaufort,  as  therein 
stated,  settled  and  adjusted  the  boimdary 
differences  between  the  states  of  Georgia  and 
South  Carolina,  and  established  a  fixed 
and  permanent  boundary  line  between  them, 
and  this  boundary  line  was  distinctly  de- 
clared to  be  the  current  or  main  thread  or 
channel  of  the  Savannah  river  between  the 
two  states,  between  designated  points  on  said 
river.  This  boundary  line,  so  fixed  and  es- 
tablished by  authority  of  the  two  sovereign 
states,  could  not  be  changed  or  affected  by 
any  act  of  the  federal  government  in  pur- 
suance of  its  power  over  navigable  rivers. 
Indeed,  we  do  not  think  that  this  right  to 
regulate  and  improve  navigable  rivers  has 
any  relation  whatever  to  the  question  of 
boundary  lines. 

We  conclude,  therefore,  that  the  existing 
boundary  line  between  the  states  of  Georgia 
and  South  Carolina  Is  as  fixed  and  estab- 
lished by  the  treaty  of  Beaufort;  and  this 
being  true,  under  the  evidence,  the  offense 
in  this  case  was  committed  within  the  state 
of  Georgia,  and  the  venue  was  sufficiently 
shown. 

Judgment  alBrmed. 


(10  Oa.  App.  30) 
OABSWBLL  V.  STATE.    (No.  8,439.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,  1911.) 

(Syllabus  hjf  the  Court,) 

1.  Criminal   Law    (§   364*)— Evzdencb— Bes 

GESTiE. 

Where  a  killing  took  place  in  front  of  a 
store  and  across  tl^e  street  from  It,  a  statement 
of  the  accused,  after  he  had  walked  away  from 
the  scene  of  the  difficulty  and  into  the  store,  in 
which  he  voluntarily  stated  to  the  bystanders, 
"Men,  what  I  done,  I  had  to  do  it,  was  not 
improperly  rejected  as  not  being  part  of  the 
res  gestse,  on  the  ground  that  it  was  not  free 
from  suspicion  of  device  or  afterthought. 

[E3d.    Note.— For   other  'cases,    see    Criminal 
Law,  Cent.  Dig.  f  816 ;  Dec.  Dig.  f  364.*] 

2.  Homicide    (§    399*)  —  Instbcctionb  —  Ap- 
plicabilitt  to  evidence. 

Under  the  evidence,  there  was  no  error  in 
failing  to  charge  the  law  of  involuntary  man- 
slaoghter. 

[Ed.    Note. — For  other  cases,   see   Homicide, 
(3ent.  Dig.  {§  649-656 ;   Dec.  Dig.  %  809.*] 

3.  Criminal  Law  (S  715*)— Trial— Aboument 
OF  Counsel. 

The  judge  was  justified  in  not  permitting 
counsel  for  Uie  defendant  to  use,  in  his  argu- 
ment before  the  jury,  a  gun  which  had  not  been 
introduced  in  evidence. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  %  1666 ;   Dec.  Dig.  {  715.*1 
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When  the  excerpt  from  the  charge  upon 
which  error  is  assigned  is  considered  in  con- 
nection with  the  charge  as  a  whole  and  with 
the  facts  of  the  case,  it  appears  that  there  was 
no  error  in  the  charge  on  provocation  by  words, 
threats,  and  contemptuous  gestures. 

&  iNSTBucnoNs  —  Apflicabiutt   to   Bti- 

DKNCE. 

The  request  to  charge  was  not  adjusted  to 
the  evidence. 

(Additional  ByUahus  hy  Editorial  Staff.) 

e.  Cbiminai.  Law  (§  363*)— Evidknce— "Bks 
Gestje." 

The  "res  gestae*'  of  a  transaction  is  what  is 
done  during  the  progress  of  it,  or  so  nearly 
upon  the  actual  occurrence  as  fairly  to  be  treat- 
ed as  contemporaneous  with  it.  No  precise 
point  of  time  can  be  fixed  a  priori  where  the 
res  gestie  ends.  Each  case  turns  on  its  own 
circumstances,  and  the  inquiry  is  rather  into 
events,  than  into  the  precise  time  which  has 
elapsed. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Gent  Dig.  S  804;  Dec  Dig.  {  363.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6130-6136 ;   vol.  8,  p.  7787.] 

Error  from  Superior  Gourt,  Lauras  Coun- 
ty; J.  H.  Martin,  Judge. 

Bobert  Garswell  was  conyicted  of  volun- 
tary manslaughter,  and  brings  error,  Af- 
flrmed. 

The  defendant  was  convicted  of  volun- 
tary manslaughter,  and  excepts  to  the  over- 
mling  of  his  motion  for  a  new  trial.  The 
facts  leading  up  to  the  bomldde  are,  Id 
brief,  as  follows:  The  defendant  wcdked 
Into  the  store  of  the  deceased  one  night 
after  dark,  whereupon  an  argument  took 
place  l>etween  them  (in  which  the  deceased 
was  the  aggressor)  as  to  whether  or  not 
the  defendant  had  been  ''dodging  aronnd" 
the  former's  house  after  his  little  12  year 
old  daughter.  The  defendant  denied  the 
charge,  but  the  deceased  persisted  that,  un- 
less the  rumor  ceased,  he  would  kill  the  de- 
fendant As  the  quarrel  progressed,  mutual 
cursing  was  indulged  in.  As  to  what  hap- 
pened after  this  the  evidence  is  in  sharp  con- 
flict The  defendant  and  his  witnesses  say 
that  he  was  ordered  out  of  the  deceased's 
store,  and  went  directly  across  the  street, 
and  was  sitting  on  the  porch  of  that  store; 
that  the  deceased,  with  a  breech-loading 
shotgun,  went  out  of  the  side  door  of  liis 
store,  and  around  toward  the  back  of  the 
other  store,  and  slipped  up  on  the  defend- 
ant unawares,  and  had  cocked  the  gun, 
and,  with  it  pointed  at  the  defendant's  head, 
said,  "Don't  you  move."  The  defendant 
grabbed  the  barrel  of  the  gun  and  endeavor- 
ed to  wrest  it  from  the  deceased's  hand, 
and,  in  the  scuffle  which  followed,  the  de- 
fendant-shot the  deceased  three  times  with 
a  pistol;  two  of  the  wounds  being  of  fatal 
character. '  After  the  three  pistol  shots,  a 
gun  was  shot,  and  the  shot  from  It  took 
effect   in   the   deceased's   hip.    This  wound 


was  not  necessarily  ct  fatal  character.  Ac- 
cording to  the  defaidant,  the  gun  was  dis- 
charged either  by  him  or  the  deceased  in 
the  scuffle. 

A  few  moments  before  his  death  the  de- 
ceased made  a  dying  statement,  to  the  ef- 
fect that  after  the  quarrel  had  been  entered 
upon,  and  while  he  was  standing  in  the 
door  of  his  store  with  the  gun  under  his 
arm,  the  defendant's  brother  grabbed  it, 
while  the  defendant  shot  the  pistol  three 
times,  after  which  his  brother  shot  the  gun, 
inflicting  the  wounds  resulting  in  death. 
This  dying  statement,  as  thus  related  by 
the  deceased's  wife,  is  in  conflict  with  the 
version  of  the  transaction  as  detailed  by 
the  eyewitnesses,  and  is  opposed  to  the 
physical  fact  that  the  deceased's  body  was 
directly  in  front  of  the  store  across  the 
street,  where  the  defendant  and  his  witness- 
es said  be  went  after  leaving  the  deceased's 
store.  The  evidence  is  that  the  deceased 
was  of  a  violent  character,  and  that  he  had 
purchased  a  box  of  gun  shells  a  short  while 
before  the  quarreL 

Howard  &  Hightower,  for  plaintiff  In  er- 
ror.     E.    D.    Graham,    Sol.    Gen.,    for   the 

State. 

RUSSELL,  J.  [1]  1.  The  defendant  claims 
that  the  court  erred  in  excluding  from  the 
Jury  the  statement  of  the  defendant,  made 
a  short  while  after  the  fatality,  under  the 
following  circumstances:  After  the  three 
pistol  shots  and  a  short  pause  of  a  few 
seconds  came  the  gunshot  Then  the  de- 
fendant's brother  came  into  the  store  door 
with  the  gun  in  his  hands  and  said:  ''Let 
me  have  some  shells.  I  am  going  out  there 
and  kill  that  God  damn  Gharles  McCall,  who 
is  the  instigation  of  all  this  row."  The 
storekeeper  said :  *'Y6u  get  out  of  this  store 
with  that  gun.  You  can't  get  no  shells  in 
here."  Whereupon  the  speaker  walked  back 
to  the  door,  looked  out  on  the  ground,  then 
slipped  back  in  the  store,  and  handed  the 
gun  to  a  bystander,  remarking:  "There's 
nothing  in  it"  About  that  time  the  de- 
fendant jumped  right  up  in  the  door  with 
the  pistol  in  his  hands  and  said:  '*Men, 
what  I  done,  I  had  to  do  it"  On  motion 
this  statement  was  ruled  out,  and  the  ques- 
tion presented  is  whether  it  was  admissible 
as  a  part  of  the  res  gestae.  The  witness 
estimated  that  the  time  elapsing  after  the 
gunshot  and  the  making  of  the  statement 
was  about  half  a  minute. 

[6]  Under  such  circumstances  a  witness' 
estimate  of  the  exact  number  of  seconds  or 
minutes  intervening  is  not  very  trustworthy. 
The  Important  fact  is  that  the  statement 
was  made,  not  during  the  fight  but  after 
it  was  over,  and  after  the  defendant  had 
left  the  scene  of  the  homicide  and  appeared 
before   the  onlookers.     However   brief   the 
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tliiw;  the  pfajslca]  fkcts  Show  that  the  state- 
ment was  net  wholly  free  from  the  eoa- 
picion  ct  derlce  or  afterthoogfat  As  la  aald 
In  Hall  T.  State,  48  Oa.  607:  'TThe  res  gests 
of  a  transaction  Is  what  Is  done  during  the 
progress  of  It,  or  so  nearly  npon  the  actual 
oocorrence  as  fairly  to  be  treated  as  con- 
temporaneons  with  it.  No  precise  point  of 
time  can  be  fixed  a  priori  where  the  res 
gestae  ends.  Eadi  case  turns  on  its  own 
circumstances.  Indeed,  the  Inquiry  is  rath- 
er into  events  than  into  the  precise  time 
which  has  elapsed." 

It  has  been  held  that  a  witness  cannot 
testify  that  within  a  minute  after  the  shoot- 
ing another  person  ran  into  the  house,  a  dis- 
tance of  25  or  30  steps  from  the  scene  of 
the  shooting,  and  whispered  that  the  accus- 
ed had  shot  the  deceased.  "The  whispering 
indicated  premeditation,  rather  than  spon- 
taneous exclamation;  there  being  apparent- 
ly nothing  to  call  for  the  lowering  of  the 
Yolce,  if  the  spealier  was  prompted  by  nat- 
ural Impulse  only.**  Futch  v.  State,  90 
Ga.  472,  16  S.  E.  102.  The  line  of  demarca- 
tion between  self-serring  declarations,  inad- 
missible under  the  hearsay  rule,  and  Invol- 
untary spontaneous  verbal  acts,  admissible 
as  part  of  the  res  gestae.  Is  shadowy  and 
hard  to  delineate  with  accuracy  and  gen- 
erality. Circumstances  alter  cases,  and  each 
case  must  be  governed  by  Its  own  peculiar 
and  individual  facts.  The  defendant  In  this 
case,  in  saying  that  be  bad  to  kill,  was  not 
making  an  Involuntary  exclamation,  but  had 
left  the  scene  of  the  killing,  and  reason  had 
returned.  We  are  of  the  opinion,  therefore, 
that  there  was  no  error  in  excluding  the 
testimony. 

[2]  2.  Complaint  Is  made  that  the  Jurlge 
erred  In  failing  to  charge  the  law  of  in- 
voluntary manslaughter.  Under  the  dying 
declaration  offered  by  the  state,  the  defend- 
ant was  guilty  of  murder.  According  to  the 
statement  of  the  accused  and  the  evidence 
In  his  behalf,  the  killing  was  justifiable. 
Under  no  theory  was  the  killing  uninten- 
tional or  Involuntary,  and  therefore  the 
Judge  very  properly  omitted  the  law  of  in- 
voluntary manslaughter  from  his  charge.  In- 
deed, it  would  have  been  reversible  error 
to  have  so  charged  under  such  circumstanc- 
es. Branch  v.  State,  5  6a.  App.  G51,  63  S. 
B.  714 ;  Clark  v.  State,  117  Ga.  254  (6).  43 
8.  E.  853.  In  holding  that  the  evidence  au- 
thorized the  charge  on  the  law  of  involun- 
tary manslaughter  in  the  case  of  Chapman 
V.  State,  120  Ga.  855,  857,  48  S.  E.  350,  351, 
it  was  said:  "If  the  brick  was  hastily  pick- 
ed up  and  thrown,  with  no  intention  of  kill- 
ing the  deceased,  and  the  evidence  failed 
to  disclose  that  the  brick  was  either  a  dead- 
ly weapon  or  was  thrown  in  such  a  manner 
as  ordinarily  would  have  produced  death, 
the  homicide  would  be  involuntary."  Here 
the  evidence  discloses  both  that  the  weapon 


used  was  deadly  and  that  ft  was  used  with 
the  intention  to  kUL  In  the  other  case  re- 
lied on  by  connsd  for  plaintifr  in  error, 
Dorsey  T.  State*  126  6a.  633,  55  S.  E.  479, 
the  t&tal  blow  was  made  with  the  end  of  a 
billiard  cue  of  a  kind  and  diaracter  from 
which  the  Jury  could  have  inferred  that 
there  was  no  intention  to  kill. 

[3]  3.  In  arguing  the  case  to  the  Jury  the 
defendant's  counsel  undertook  to  illustrate 
with  a  single-barrel  shotgun  how  the  gun- 
shot wound  could  have  been  inflicted  as  the 
defendant  had  stated.  On  objection  from 
the  solicitor  goieral  that  the  gun  had  not 
been  introduced  in  evidence,  the  Judge  re- 
fused to  permit  the  use  of  the  gun  as  afore- 
said. It  does  not  appear  whether  the  gun 
which  it  was  sought  to  use  was  the  one 
with  which  the  deceased  was  shot.  Ordi- 
narily, in  Illustrating  to  the  Jury  an  argu- 
ment, counsel  may  use  any  means  at  hand; 
but  it  would  be  manifestly  unfair  to  permit 
a  party  to  get  the  benefit  of  having  intro- 
duced evidence  which  had  not  been  intro- 
duced. Under  the  circumstances,  we  see  no 
reason  for  reversing  the  Judgment  because 
of  this  supposed  error.  Nobles  v.  State,  127 
Ga.  213  (4),  56  S.  E.  125. 

[4,  5]  4,  5.  When  the  charge  as  a  whole  is 
considered  in  connection  with  the  excerpt 
upon  which  the  assignment  of  error  is  pred- 
icated and  the  facts  of  the  case,  the  law 
relating  to  provocation  by  words,  threats, 
and  contemptuous  gestures  was  correctly 
given.  Irrespective  of  whether  the  written 
request  was  a  correct  statement  of  the  law 
in  the  abstract.  It  was  not  adjusted  to  the 
evidence,  and  therefore  there  was  no  error 
in  refusing  to  give  it  in  the  charge.  None 
of  the  assignments  of  error  present  any 
reason  for  a  reversal  of  the  Judgment. 

Judgment  affirmed. 


(10  Ga.  App.  18) 
TURNER  V.  STATE.    (No.  3.330.) 
(Court  of  Appeals  of  Georgia.     Nov.  7,   1911.) 

(SyUahus  by  the  Court,) 

1.  Railroads  (§255*)— Operation— Offenses 
—Wrecking  Trains. 

There  was  no  error  In  overruling  the  de- 
murrer to  the  indictment. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Dec.  Dig.  I  255.*] 

2.  Railroads  «  255*)— Operation— Offenses 
—Wrecking  Trains. 

In  an  indictment,  under  section  513  of  the 
Penal  Code  of  1910,  it  is  unnecessary  to  prove 
ownership  of  the  railroad  track,  if  possession 
of  it  consistently  with  the  allegations  of  the 
indictment  be  shown. 

[Ed.   Note.— For   other  cases,   see    Railroads, 
Cent  Dig.  §§  785.  786;  Dec  Dig.  §  255.*] 

3.  Railroads   (§   255*)— Operation— Offens- 
es—Wrecking  Trains. 

Intent  and  purpose  to  wreck  a  train  was 
sufficiently  shown  by  evidence  that  the  defend- 
ant placed  an  iron  bar,  3^  feet  long,  weighins 
20  pounds,  on  a  railroad  track,  laying  the  amaU 


*For  oth«r  csam  see  same  topic  and  ■ection  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  SeriM  ft  Rep'r  iodozef 
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end  on  the  lvt>n  rail  and  the  other  end  against 
the  cross-tie,  a  few  moments  before  a  passenger 
train  was  dne,  that  the  track  at  this  point  is 
on  an  embankment,  and  that  the  defendant  then 
went  across  into  a  field  and  hid  behind  some 
bushes. 


[Ed.   Note.— For  other 
Dec.  Dig.  S  255.*] 


cases,  see  Railroads, 


Error  from  Superior  Court,  Greene  Coun- 
ty;  B.  F.  Walker,  Judge. 

J.  T.  Turner  was  convicted  of  attempting 
to  wreck  a  train*  and  brings  error.  Af- 
firmed. 

Ja&  Dayison  and  Miles  W.  Lewis,  for 
plaintiff  In  error.  Jos.  E.  Pottle,  Sol.  Gen., 
Jos.  B.  &  Bryan  Gumming,  and  Noel  P.  Park, 

for  the  State. 

• 

RUSSELL,  J.  [1]  1.  The  defendant  was 
Indicted  for  a  violation  of  section  513  of  the 
Penal  Code  of  1910.  The  language  of  the  in- 
dictment conforms  substantially  to  that  used 
In  the  statute.  The  Instrument  used  was  al- 
leged to  be  "an  Iron  article,  the  exact  char- 
acter of  which  is  to  said  grand  Jurors  un* 
known."  The  manner  of  making  the  at- 
tempt was  alleged  to  be  by  placing  the  Iron 
article  on  the  railroad  of  the  Georgia  Rail- 
road &  Banking  Company.  The  defendant 
filed  a  special  demurrer  to  the  Indictment, 
because  the  train  which  it  was  claimed  the 
defendant  attempted  to  wreck  was  not  de- 
scribed, and  because  the  means  or  manner  of 
the  attempt  was  not  set  forth  with  sufficient 
particularity.  We  think  the  Indictment  Is 
■ulBdent  It  Is  not  necessary  to  describe  the 
train  with  particularity;  for  that  does  not 
enter  into  the  gravamen  of  the  crime.  An 
attempt  to  wreck  any  train  Is  a  crime ;  and, 
as  the  offender  may  not  know  what  train  he 
will  wreck,  the  state  is  not  required  to  show 
what  train  he  intends  to  wreck.  The  defend- 
ant was  Informed  by  the  indictment  that  he 
was  charged  with  an  attempt  to  wreck  a 
train  on  the  railroad  track  of  the  Georgia 
Railroad  &  Banking  Company.  This  was 
sufficient  to  notify  him  of  the  gist  of  the 
charge  against  him.  We  likewise  think  both 
the  means  and  the  manner  are  sufficiently  al- 
leged; It  being  stated  that  the  defendant 
placed  an  Iron  article  on  the  railroad  track. 

[2]  2.  One  of  the  grounds  of  the  motion  for 
a  new  trial  complains  that  a  witness  for  the 
state  was  allowed  to  testify  that  the  rail- 
road track  was  owned  by  the  Georgia  Rail- 
road &  Banking  Company,  over  the  defend- 
ant's objection  that  the  record  title  was  the 
best  evidence.  Ownership  of  the  tracks 
would  not  necessarily  have  to  be  evidenced 
by  a  written  record  title;  and,  it  not  ap- 
pearing to  the  court  that  there  was  any  such 
title,  it  would  seem  that  no  proper  founda- 
tion for  the  objection  had  been  laid.  Fur- 
thermore, the  evidence  objected  to  was  Im- 
material. Under  section  513  of  the  Penal 
Cbde,  the  ownership  of  the  track  is  imma- 


terial, it  being  entirely  suffld^it  that  the 
track  was  in  the  possession  of  a  railroad 
company.  Adklns  v.  State,  115  Ga.  582,  41 
S.  E.  967. 

[3]  3.  It  is  unnecessary  to  elaborate  the 
third  headnote.  The  charge  was  eminently 
fair,  and  the  verdict  fully  authorized,  and 
the  judgment  la 

Affirmed. 


(10  Qa.  App.  67) 

WILSON  V.  STATE.    (No.  3,669.) 
(Conrt  of  Appeals  of  Georgia.     Nov.  7,  1011.) 

(SyUalhM  by  ih€  Court.) 

1.  DUPLICITr       IN       INDICTMBNT— WBECKINO 

Train. 

The  indictment  in  this  case  was  not  dn- 
plicitous.  It  set  forth  the  offense  as  defined  by 
section  518  of  the  Penal  Code  of  1910,  and  did 
not  include  the  offense  as  defined  bv  section  522. 
The  allegations  were  sufficient  in  form  and  sub- 
stance, and  the  demurrer  was  properly  over- 
ruled. 

2.  Rah^boads  (§  255*)— Operation— Offenses 
Against  Railaoads  —  Indictment  —  Evi- 
dence. 

An  indictment,  under  section  513  of  the 
Penal  Code  of  1910,  need  not  allege  the  owner- 
ship of  the  "railroad  train,  locomotive,  car, 
coach,  or  vehicle'*  which  was  being  used  and 
run  on  the  railroad  track  when  it  was  wrecked 
or  attempted  to  be  wrecked,  nor  is  it  necessary 
to  allege  and  prove  the  ownership  of  the  rail- 
road track.  It  was  sufficient  to  allege  and  prove 
that  the  railroad  train,  locomotive^  car,  or  coach 
was  "passenger  train  No.  2  oi  the  Georgia 
Railroad,  which  was  then  and  there  being  used 
and  was  on  the  railroad  track  of  the  Georgia 
Railroad  for  the  puri>ose  of  travel  and  trans- 
portation.** Testimony  that  the  Georgia  Bail- 
road  was  a  corporation  was  wholly  immaterial, 
and  there  was  no  error  in  excluding  it.  Walker 
V.  State,  97  Ga.  213,  22  S.  B.  528;  Turner  v. 
State,  10  Ga.  App.  — ,  72  S.  B.  604,  this  day 
decided. 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Cent.  Dig.  S  785;  Dec.  Dig.  S  255.«] 

3.  Criminal  Law  (§  784*)--TRiAii— Instruc- 
tions—Circumstantial  Evidence. 

The  evidence  was  direct  as  to  the  commis- 
sion of  the  offense  and  the  identity  of  the  ac- 
cused as  the  offender,  and  the  court  was  not 
required  to  chari^e  on  the  probative  value  of 
circumstantial  evidence  because,  in  addition  to 
the  direct  evidence,  there  were  also  circumstanc- 
es indicating  guilt.  Bivins  v.  State,  5  Ga.  App. 
434,  63  $.  E.  523,  and  cases  there  cited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  1883-1888;  Dec.  Dig.  f 
784.*  1 

4.   SUFTICIENCY  or  EVIDENCE— No    ERROR. 

The  evidence  supports  the  verdict,  and  no 
error  of  law  appears. 

Error  from  Superior  Conrt,  Warren  Coun- 
ty; B.  F.  Walker,  Judge. 

Charlie  Wilson  was  convicted  of  wreck- 
ing or  attempting  to  wreck  a  train,  and 
brings  error.    Affirmed. 

M,  L.  Felts,  for  plaintiff  in  error.  Tbos. 
J.  Brown,  Sol.  Gen.,  and  E.  P.  Davis,  for 
defendant  in  error. 

HILL,  C.  J.     Judgment  affirmed. 


•Forotbsr 
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(10  Oa.  App.  06) 

COKER  T.  CITY  OF  TIFTON.     (No.  3.&41.) 

(Ooart  of  Appeals  of  Georgia.    Nov.  7,  1911.) 

(Syllahiu  by  the  Court.) 
L  Criminal  Law  (§|  1028,  1033*)— Cebtio- 

BABI— OBJBCTIONB   WAIVED. 

Qoeations  involving  the  validity  of  a  mn- 
nidpal  ordinance  and  the  jurisdiction  of  the 
trial  court,  not  made  in  that  court,  and  raised 
for  the  first  time  on  certiorari  in  the  superior 
court,  will  not  be  considered  by  the  latter  court, 
or  by  this  court.  Sutton  v.  Council  of  Wash- 
ington, 4  Ga.  App.  30,  60  S.  E.  811;  S.  F.  & 
W.  Ry.  Co.  V.  Hardin,  110  Ga.  433,  35  S.  B. 
681. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  {§  2619,  2629;  Dec.  Dig.  §S 
1028.  1033.*] 

2.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  verdict 
fully  suppoits  the  finding  of  the  trial  court. 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Jack  Coker  was  convicted  of  violating  a 
dty  ordinance.  From  an  order  refusing  cer- 
tiorari, he  brings  error.    Affirmed. 

J.  B.  Murrow  and  J.  J.  Murray,  for  plaln- 
tifit  In  error.  Fnlwood  &  Murray,  for  defend- 
ant In  error. 

HILL^  C.  J.    Judgment  affirmed. 


(10  Oa.  App.  90) 

WALLACE  v.  SOUTHERN  RY,  CO. 
(No.  3,894.) 

(Court  of  Appeals  of  Georgia.     Nov.  7,  1911. 
Rehearing  Denied  Nov.  20,  1911.) 

(SyUahui  by  the  Court.) 

1.  Tbial  (I  139*)— Nonsuit— SuiTiciENOT  o» 
Evidence. 


proved,  a  nonsuit  should  not  be  granted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ft  338-341 ;   Dec  Dig.  i  139.«] 

2.  Death  (|  58*)— Action  fob  WsoNornL 
Death— PBESiniPnoN  of  Nkqligencb. 
The  presumption  of  negligence  against  the 
employ^  in  case  death  results  from  injury  to 
the  employ^,"  cieated  by  the  act  of  1909  (Acts 
1909,  p.  160),  is  a  part  of  the  integral  right  to 
recover,  and  is  not  alone  a  rule  of  evidence,  and 
is  applicable  only  to  causes  of  action  arising 
subsequently  to  the  passage  of  the  act  in  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  I  58.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  <X  H.  Wallace  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

See,  also,  6  Ga.  App.  526,  65  S.  E.  299. 

Burton  Smith  and  R.  W.  Crenshaw,  for 
Dlalntiff  In  error.  McDanlel  &  Black,  for 
defendant  In  error. 


HILL,  C.  J.  Wallace  was  employed  br 
the  Southern  Railway  Company  as  a  switch- 
man, and  on  or  about  October  26,  1906,  In 
the  early  part  of  the  night,  and  while  en- 
gaged in  the  discharge  of  his  duties,  he 
was  killed  by  the  running  of  an  engine  op- 
erated by  the  railway  company.  His  widow 
brought  suit  to  recover  damages  for  the 
homicide.  At  the  conclufilon  of  the  plain- 
tlfTs  evidence  a  nonsuit  was  granted,  and 
to  this  judgment  she  excepts.  Illustrating 
the  question  of  nonsuit,  there  are  also  two 
special  assignments  of  error  on  the  admit»- 
sion  and  rejection  of  testimony. 

This  Is  the  second  appearance  of  the  case 
before  this  court  on  an  assignment  of  error 
to  the  judgm^Qit  awarding  a  nonsuit.  When 
first  here,  this  court  held  that  the  plaintiff 
failed  to  show  a  prima  facie  case  of  lia- 
bility, and  consequently  affirmed  the  judg- 
ment Wallace  ▼.  Southern  Ry.  Co.,  6  Ga. 
App.  526,  OS)  S.  E.  299.  There  is  some  sub- 
stantial difference  between  the  allegations 
of  negligence  in  the  first  and  second  peti- 
tions, but  very  little,  If  any,  material  dif- 
ference In  the  evidence  In  support  of  the 
allegations  on  the  two  trials.  In  a  judg- 
ment awarding  a  nonsuit,  as  nothing  Is  de- 
cided except  the  sufi^ciency  of  the  evidence 
presented  in  support  of  the  allegations  In 
that  particular  case.  It  Is  not  deemed  neces- 
sary to  call  attention  to  any  difference  be- 
tween the  allegations  and  evidence  in  the 
present  case  and  the  first  case.  We  shall 
only  consider  and  decide  the  correctness  of 
the  judgment,  under  the  allegations  and  the 
proof  offered  in  support  thereof,  on  the  ques- 
tion of  liability  in  tiie  case  sub  judlce.  The 
employment  by  the  railway  company  of  the 
husband  of  tbe  plaintiff  as  a  switchman, 
and  the  fact  that  he  was  killed  in  the  die- 
charge  of  his  duties  by  the  engine  of  the 
railway  company,  were  not  controverted, 
and  the  only  question  for  the  determination 
of  this  court  relates  to  the  issue  of  negli- 
gence under  the  allegations  of  the  petition 
and  the  evidence  for  the  plaintiff. 

The  allegations  on  the  subject  of  negli- 
gence are  as  follows:  'In  the  course  of  his 
duties,  deceased  was  switching  oars  In  [Ful- 
ton] county,  near  Armour.  *  *  *  At  said 
time  and  place  deceased  threw  a  switch  [In 
front  of  the  engine]  and  gave  a  signal  to 
the  engineer  to  move  forward.  Immediatelj 
upon  his  giving  the  signal,  and  just  as  the 
engine  was  in  the  act  of  starting,  a  great 
volume  of  steam  gushed  out,  surrounding 
the  engine  in  every  direction,  and  envelop- 
ing the  deceased.  The  engine  continued  to 
advance,  and  ran  over  the  deceased  and 
kUled  him.  •  «  •  It  is  Impoflslble  for 
plaintiff  to  give  any  of  the  details  from  the 
time  the  steam  enveloped  her  husband  until 
his  mangled  body  was  found  in  the  rear  of 
the  ^iglne."  She  alleges  that  "the  escaping 
steam  obscured  the  vision  of  the  deceased* 


•Fttr  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Seriee  A  Rep'r  Indexes 
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and  was  so  opaque  that  he  could  not  see 
through  it,  and,  furthermore,  it  stung  and 
blinded  his  eyes,  and  ft  was  impossible  for 
him  to  see,  or  know  direction,  or  tell  in 
which  direction  the  engine  was,  or  in  which 
direction  he  should  go,  or  saye  himself  in 
any  way.  She  does  not  know  and  cannot 
say  whether  the  oigine  stru<±  the  deceased 
while  he  was  trying  to  escape  from  it,  or 
exactly  how  it  haiH>ened."  In  this  connect 
tlon  it  is  further  alleged  that,  "some  time 
before  the  death  of  the  decedent,  the  de- 
fendant knew  the  condition  of  this  engine, 
had  promised  to  repair  it  repeatedly,  and 
had  had  it  in  the  shop  for  that  purpose," 
but,  "notwithstanding  this,  they  sent  it  out 
to  be  used  for  yard  purposes,  when  the 
diaracter  of  the  work  made  It  essential  that 
the  engine  should  start  and  stop  properly"; 
that  th&  decedent  was  killed  on  the  very 
night  of  the  day  that  the  engine  came  from 
the  shop,  and  he  had  no  chance  to  know  its 
defective  condition,  and,  under  these  circum- 
stances, it  is  Insisted  that  the  decedent  was 
relieved  from  any  assumption  of  risk.  She 
charges  that  "the  escaping  steam  and  the 
action  of  the  engineer  in  moving  the  engine 
while  the  deceased  was  endangered,"  as  de- 
scribed, "were  the  real  and  proximate  cause 
of  his  death."  She  charges  that  "the  valves 
of  said  engine  around  the  piston  rods,  and 
also  the  steam  chest  and  cylinders,  were 
leaking  badly,"  that  by  proper  examination 
and  repairs  this  defective  condition  of  the 
engine  could  have  been  discovered  and  re- 
paired, and  that  the  defendant  was  negli- 
g&at  in  failing  to  make  a  proper  inspection 
and  in  failing  to  correct  these  defects;  and 
she  further  charges  that  it  was  negligence 
to  operate  the  engine  in  such  defective  con- 
dition, and,  under  these  circumstances,  it 
is  insisted  that  the  decedoit  was  relieved  of 
any  assumption  of  risk. 

These  are  substantially  the  allegations  of 
negligence,  and  they  may  be  divided  into 
two  grounds:  First,  the  negligence  of  the 
railway  company  in  failing  to  inspect  and 
repair  the  defects  in  the  engine,  and  in 
knowingly  using  the  engine  in  this  defec- 
tive condition;  and,  second,  the  negligence 
of  the  engineer  in  continuing  to  move  for^ 
ward  his  engine  after  he  had  received  the 
signal  to  move  forward  by  the  switchman, 
when  he  discovered  that  the  escaping  steam 
had  so  enveloped  the  switchman  as  to  make 
it  impossible  to  observe  his  location  on  the 
tra(^  in  ftont  of  the  moving  engine. 

1.  In  support  of  the  first  allegation  of  neg- 
ligence, the  evidence  is  not  controverted  that 
the  engine  was  In  a  defective  condition  as 
described ;  nor  is  it  denied  that  the  defend- 
ant company  knew  of  this  condition,  or  by 
proper  inspection  could  have  found  it  out, 
and  an  inference  of  negligence  was  reason- 
ably dedudble  from  the  facts  in  evidence. 
We  think,  however,  as  to  this  the  deceased 
switchman  had  assumed  the  risk.  The  evi- 
dence is  clear  that  his  opportunity  for  dis- 


cov^ing  the  defective  condition  of  the  en- 
gine was  as  good  as  that  of  the  master,  that 
he  had  been  working  as  a  front  switchman 
on  this  engine  in  the  yards  of  the  company 
from  6  o'clock  in  the  morning  until  the 
time  when  he  was  killed,  and  the  evidence 
shows  that  this-  engine  had  been  leaking 
badly  during  this  whole  day,  up  to  the  very 
time  of  the  accident,  and  that  everybody 
connected  with  this  engine  and  its  operation 
could  not  possibly  have  failed  to  see  the  es- 
caping steam  and  have  knowledge  of  the 
defective  character  of  the  engine.  The  de- 
ceased switchman  therefore  knew,  or  in  the 
exercise  of  ordinary  care  in  connection  with 
the  discharge  of  his  duties  as  a  switchman 
could  have  known,  that  the  engine  had  not 
been  fixed,  although  it  had  been  in  the  shop 
for  that  purpose,  that  it  was  defective,  that 
the  steam  did  escape  whenever  the  engine 
started,  that  he  fully  realized  his  danger 
in  connection  with  the  escaping  steam,  and 
that,  notwithstanding  this  knowledge,  he 
continued  his  work.  We  think  it  clear,  there- 
fore, that  he  assumed  the  risk  resulting 
from  the  defective  condition  of  the  engine, 
and  that  as  to  this  ground  of  negligence  he 
was  not  entitled  to  recover. 

t1]  2.  Illustrating  the  second  allegation  of 
negligence,  the  evidence  shows,  or  it  Is  rea- 
sonably deducible  therefrom,  that  the  switch- 
man, in  the  proper  discharge  of  his  duty 
and  for  the  proper  signaling  for  the  engineer 
to  start  forward,  crossed  the  track  a  few 
feet  in  front  of  the  engine,  "to  the  engineer's 
side,  and  gave  the  signal  for  the  engineer  to 
start  forward";  that  the  manner  In  which 
this  was  done  by  the  switchman  was  the 
customary  and  proper  way  to  do  it;  that 
the  engineer  saw  the  signal  and  immediate- 
ly started  the  engine  forward ;  that  the  steam 
rushed  out  suddenly  'in  a  great  volume," 
and  completely  enveloped  the  switchman, 
and  hid  him  from  the  engineer's  view;  that 
as  the  steam  enveloped  the  switchman,  the 
light  of  his  lantern  Immediately  went  out; 
that  the  engineer  saw  that  the  switchman 
was  thus  enveloped,  and  saw  that  he  was 
standing  on  the  track  when  he  gave  the 
signal ;  that  he  knew  that  it  was  customary 
for  switchmen,  after  giving  signals  of  this 
character,  to  get  upon  the  moving  engine; 
that,  seeing  this  perilous  position  of  the 
switchman,  it  was  the  engineer's  duty  to 
stop  his  engine  until  the  vapor  should  have 
been  dissipated,  and  he,  the  engineer,  enabled 
to  see  the  exact  location  of  the  switchman, 
and  the  switchman  allowed  without  danger 
to  himself  to  get  upon  the  moving  engine; 
that,  notwithstanding  these  facts,  he  con- 
tinued to  move  his  engine  towards  the  place 
where  the  switchman  was  last  seen  standing 
on  the  track,  and  the  evidence  is  that  he 
could  have  stopped  his  engine  "In  4  or  6 
feet,"  but  that)  he  did  not  stop  the  engine 
for  90  feet  from  where  he  struck  and  ran 
over  the  switchman. 
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We  do  not  mean  to  say  that  on  tbese  is- 
sues the  evidence  Is  altogether  in  favor  of 
the  contention  of  the  plaintiff,  for  it  Is  in- 
sisted by  learned  counsel  for  the  railway 
company  that  the  only  reasonable  deduction 
from  the  evidence  Is  that  the  switchman 
was  not  on  the  track  in  front  of  the  engine 
when  he  gave  the  signal  for  the  engineer  to 
start,  but  that  he  had  passed  over  the  track, 
and  was  standing  off  the  track,  In  front  of 
the  engine,  on  the  ground,  in  a  position  of 
safety  and,  himself  seeing  the  enveloping 
steam,  and  realizing  that  it  would  be  unsafe 
for  him  in  that  condition  to  attempt  to  step 
on  the  track,  he  nevertheless  endeavored  to 
do  so;  that  instead  of  waiting  until  the 
steam  passed  away,  or  until  the  engine  stop- 
ped, to  get  upon  the  engine,  he,  notwith- 
standing the  dangerous  situation,  through 
his  own  negligence  attempted  to  get  upon 
the  engine,  and  in  this  manner  met  his 
death,  and,  therefore,  that  his  own  neg- 
ligence was  the  proximate  cause  of  his 
death.  Under  the  evidence  it  is  not  clear 
how  the  switchman  was  killed.  It  does  not 
disclose  that  he  attempted  to  get  on  the  en- 
C^lne  while  it  was  moving.  He  may  have 
been  walking  on  the  track  in  front  of  the 
engine,  and  his  feet  may  have  caught  in  the 
frog  of  the  track,  and  he  may  have  been 
thrown,  and  in  that  position  may  have  been 
run  over  and  killed.  Neither  is  it  clearly 
shown  that  he  was  standing  on  the  track  in 
front  of  the  engine  when  he  gave  the  signal, 
but  it  is  fairly  issuable  from  the  evidence 
that  he  was  so  standing.  The  uncertainty 
as  to  these  questions  should  be  left  to  the 
solution  of  a  Jury.  It  is  not  so  conclusive 
that  as  matter  of  law  it  can  be  held  that  the 
negligence  of  the  deceased  caused  .his  death, 
or  that  by  the  exercise  of  ordinary  diligence 
he  could  have  avoided  the  negligence  of  the 
engineer  in  continuing  to  move  his  engine 
under  the  circumstances.  It  cannot  be 
doubted  that  the  question  whether  the  engi- 
neer was  guilty  of  negligence  in  moving  for- 
ward his  engine,  notwithstanding  he  saw 
the  perilous  situation  of  the  decedent,  and 
whether,  if  the  engine  was  so  moved  for- 
ward, this  was  the  cause  of  the  killing,  are, 
under  the  evidence  and  inferences  fairly  de- 
dudble  therefrom,  at  least  Issuable,  and 
cannot  certainly  be  determined  as  questions 
of  law.  On  this  allegation  of  negligence,  un- 
der the  evidence,  our  minds  ^re  In  a  coildi- 
tion  of  uncertainty  and  unrest,  and  we  pre- 
fer to  leave  the  question  to  be  solved  by  the 
jury,  where,  if  Issuable  at  all,  the  law  plac- 
es the  responsibility  of  solution. 


[2]  3.  Learned  counsel  for  the  plaintiff 
contends  that  the  act  of  1909  (Acts  1909,  p. 
160)  is  applicable  to  this  case.  He  concede:! 
that  it  could  not  be  applicable  if  the  ques- 
tion involved  a  right  to  recover,  because  It 
would  be  retroactive  in  character,  as  the 
homicide  occurred  in  1906;  and  he  insists 
that  the  presumption  of  negligence  created 
by  this  act,  under  certain  facts,  is  a  rule  of 
evidence,  and  as  such  would  apply  to  any 
cause  of  action  arising  after  the  passage  of 
the  act  The  general  rule  of  law  which 
counsel  states  is  undoubtedly  correct,  that 
the  Legislature  has  power  to  make  rules  of 
evidence,  and  presumptions  are  ordinarily 
rules  of  evidence,  applicable  to  causes  of 
action  which  have  accrued  prior  to  the  pas- 
sage of  the  act.  In  this  case,  however,  the 
act  expressly  provides  that  It  is  applicable 
only  to  causes  of  action  arising  subsequent- 
ly to  its  passage,  and  the  act  is  intended  to 
modify  the  extreme  hardship  of  the  statute, 
which  prohibited  an  employ^  from  recover- 
ing damages  unless  he  himself  was  absolute- 
ly faultless  in  connection  with  his  injury. 
The  act  does  provide  that.  In  case  death 
results  from  an  Injury  to  an  employ^,  a  pre- 
sumption of  negligence  Is  thus  raised  which 
must  be  rebutted  by  the  employer ;  but  this 
presumption  constitutes  an  integral  part  of 
the  right  to  recover,  and  can  have  no  re- 
troactive effect.  In  Louisville  &  Nashville 
R.  Co.  V.  Bradford,  135  Ga.  522,  69  S.  E.  870, 
it  is  expressly  held  that  causes  of  action 
arising  prior  to  the  act  of  1909,  supra,  are 
unaffected  by  its  provisions,  and  that  an  in- 
struction which  the  trial  judge  in  that  case 
gave  to  the  jury,  to  the  effect  that  the  pre- 
sumption of  negligence  created  by  the  act 
did  apply  to  a  cause  of  action  arising  prior 
to  its  passage,  was  erroneous.  This  seems 
to  settle  the  question,  and  really  renders 
unnecessary  an  opinion  by  the  court  on  this 
point  However,  under  the  statute  as  it 
stood  at  the  time  of  the  homicide,  whenever 
the  plaintiff  proved  the  negligence  of  the 
engineer,  this  cast  the  burden  on  the  rail- 
road company  of  proving  the  contributory 
negligence  of  the  employ^. 

4.  The  assignments  of  error  as  to  the  rul- 
ings on  evidence  are  conceded  by  counsel  for 
plaintiff  in  error  not  to  be  controlling  or  ma- 
terial, and,  as  they  may  probably  not  occur 
on  a  second  trial.  It  is  not  now  necessary  to 
decide  them.  We  reverse  the  judgment, 
awarding  a  nonsuit  in  ttds  case,  solely  on 
the  ground  discussed  In  the  second  division 
of  the  opinion. 

Judgment  reversed. 


M.a) 
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MAYNARD  et  al.  y.  SEARS. 

(Supreme  Court  of  North  Carolina.     Nov.  15, 

1911.) 

1.  Wills  (§  602*)  —  Estate  Convetbd  —  De- 
feasible Fee. 

A  will,  after  making  specific  dispositions  of 
certain  slaves  to  J.,  C,  and  S..  save  the  bal- 
ance of  testator's  land  and  negroes  to  be  equal- 
ly divided  between  J.,  C,  and  S.»  and  provided 
that,  if  they  all  died  without  such  heirs,  the 
property  should  return  to  testator's  brother  and 
sister  or  their  lawful  heirs.  Held,  that  J.,  C, 
and  S.  took  a  defeasible  fee  in  the  land  devised. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1351-1359;   Dec.  Dig.  f  602.*] 

2.  Remaindbbs  (I  17*)— Limitations. 

The  statute  of  kmitations  does  not  run 
against  remaindermen  in  favor  of  a  grantee  of 
the  life  tenant  until  the  life  estate  falls  in. 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Cent.  Dig.  {{  12-17;  Dec  Dig.  {  17;*  Limi- 
tation of  Actions,  Cent.  Dig.  §  231.] 

8  Appeal  and  Ebbob  (§  927*)  —  Nonsuit — 

Evidence. 

On  appeal  from  a  nonsuit,  the  evidence 
must  be  considered  in  the  light  most  favorable 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  3748-3757;  Dec.  Dig.  § 
927.*] 

4.  Ejectment   (§   95*)— Action- Sueficienct 

OF  Evidence. 

Evidence  in  an  action  to  recover  land  in 
which  plaintiff  claimed  as  heir  at  law  to  B.'s 
brother  held  to  sustain  a  finding  that  B.  had 
owned  the  land. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  ff  280-295 ;   Dec.  Dig.  f  95.*] 

6.  Tbial  (I  140*)  — Weight  of  Evidence  — 
Question  fob  Jubt. 

The  weight  of  the  testimony  of  a  witness 
as  to  occurrences  60  or  70  years  ago  was  for  the 
Jury,  and  not  for  the  court,  though  the  witness 
was  only  five  or  six  years  of  age  at  the  time 
of  the  matters  as  to  which  he  testified. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  334,  335 ;   Dec.  Dig.  §  140.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
'ty ;  Whedbee,  Judge. 

Action  by  James  Maynard  and  others 
against  A.  S.  Sears.  From  a  Judgment  for 
defendant,  plaintiffs  appeals.     Reversed. 

Aycock  &  Winston  and  Peele  &  Maynard, 
for  appellants.    R.  N.  Simms,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  to  recover' 
100  acres  of  land.  Berry  Surls  died  In  1842, 
baying  executed  his  will  as  follows: 

"In  the  name  of  God,  Amen.  I,  Berry 
Snrls,  of  county  of  Wake,  being  of  sound  and 
perfect  mind  and  memory,  blessed  be  God, 
do  this  10th  day  of  February,  one  thousand 
•Js^t  hundred  and  forty  two,  make  and  pub- 
Iteh  this  my  last  will  and  testament  in  man- 
ner following:  That  I'  aslj,  first  I  give  and 
oequeath  to  John  Pollard  one  negro  girl  by 
the  name  of  Jane,  to  him  and  his  lawful 
heirs,  begotten  of  his  body,  dying  without 
nich  to  return  to  Caswell  Pollard  and  Thomas 
Slaughter,  or  their  lawful  heirs,  begotten  of 
their  body.    Item  the  second:  I  give  Caswell 


Pollard  one  negro  girl  by  the  name  of  Han- 
nah, to  him  and  his  lawful  heirs  begotten  of 
his  body,  dying  without  such  to  return  as 
above  directed.  Thirdly,  I  give"  to  Thomas 
Slaughter  one  negro  girl  by  the  name  of  Pat, 
to  him  and  his  lawful  heirs  begotten  of  his 
body,  dying  without  such  to  return  to  John 
and  Caswell  Pollard,  or  their  lawful  heirs 
begotten  of  their  body,  and  the  balance  of 
my  land  and  negroes  to  be  equally  divided 
between  John  Pollard,  Caswell  Pollard  and 
Thomas  Slaughter,  after  paying  all  my  just 
debts,  with  the  exception  of  Buck.  It  is  my 
desire  that  he  be  sold  to  a  speculator  and  it 
is  my  desire  that  all  my  stock  of  all  kinds  be 
sold  and  equally  divided  between  them  as 
above  stated.  Also  my  money  and  notes  to 
be  divided  •  •  *  in  the  manner  above 
stated  equally  between  my  three  sous  which 
are  named  in  this  will.  It  is  my  desire  that 
if  they  all  should  die  without  such  heirs  to 
return  to  my  brother  and  sister,  or  their  law- 
ful heirs.  I  also  appoint  and  ordain  my 
worthy  friend,  Henry  Williams,  my  executor 
to  this  my  last  will  and  testament  In  testi- 
mony whereof  I  have  hereunto  set  my  hand 
and  affixed  my  seal,  in  the  presence  of  Demp- 
sey  Sorrell  and  John  Brown,  this  10th  day 
of  February,  1842.  ^^^ 

•♦Berry  (X)  Surls." 
mark 

The  plaintiffs  claim  that  they  are  the  heirs 
at  law  of  John  Surls,  who  was  a  brother  of 
Berry  Surls,  and  offered  evidence  thereof. 
Berry  Surls  left  no  legitimate  children.  Soon 
after  he  died,  his  three  devisees,  John  and 
Caswell  Pollard  and  Thomas  Slaughter,  took 
possession  of  the  land  sued  for,  and  cultivat- 
ed the  same,  which  they  undertook  to  convey 
on  October  4,  1851,  to  Bartlett  Sears,  who 
took  possession  of  the  land,  and  held  it  till 
his  death.  It  was  sold  February,  10,  1873, 
to  pay  the  debts  of  Bartlett  Sears.  It  was 
purchased  by  W.  H.  Crabtree,  who  took  pos- 
session. The  deed  to  him  recites  that  the 
land  is  the  same  as  that  sold  by  John  Pol- 
lard, Caswell  Pollard,  and  Thomas  Slaughter 
to  Bartlett  Sears  by  aforesaid  deed  October 
4, 1851.  On  November  20,  1878,  Crabtree  sold 
the  land,  together  with  adjoining  land,  mak- 
ing a  tract  of  282  acres  to  S.  R.  Home,  who 
remained  in  possession  till  April  24,  1897, 
when  he  conveyed  the  land  to  the  defendant. 
Sears.  The  last  one  of  the  three  devisees 
named  in  the  will  of  Berry  Surls,  to  wit 
Caswell  Pollard,  died  in  February,  1908 
This  action  was  brought  the  following  year. 

[1]  The  plaintiffs  correctly  contend  that,  un- 
der th^  will  of  Berry  Surls,  John  and  Cas- 
well  Pollard  and  Thomas  Slaughter  took  a 
defeasible  fee  in  said  100  acres,  and  that 
their  deed  to  Bartlett  Sears  conveyed  only 
such  estate,  and  that  the  successive  mesne 
conveyances  down  to  the  defendant,  Sears, 
conveyed  no  more  than  such  defeasible  fee 
in  the  land.    The  statute  of  limitations  did 
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not  begin  to  run  against  the  plaintiffs,  if  heirs 
at  law  of  John  Surls,  till  the  death  of  Gas- 
well  Pollard  in  1006.  Only  one  of  the  three 
devisees  married,  and  the  plaintiffs  offered 
evidence  that  he  left  no  children. 

[2]  The  statute  of  limitations  does  not  run 
against  the  remainderman  In  favor  of  the 
grantee  of  the  life  tenant  until  the  life  es- 
tate fails  in«  Hauser  ▼.  Craft,  134  N.  C.  819, 
46  9.  B.  756;  Oox  y.  Jemigan,  154  N.  O.  584, 
70  S.  B.  949;  Staton  y.  Mullis,  92  N.  C.  623. 
The  defendant  contends  that  the  evidence 
does  not  show  that  the  land  ever  belonged  to 
Beny  Surls,  nor  that  the  plaintiffs  are  the. 
heirs  at  law  of  John  Surls,  nor  that  Thomas 
Slaughter  and  John  Pollard  are  yet  dead,  and 
that  they  did  not  leave  children.  There  wa^ 
evidence  upon  all  these  propositions,  but  the 
defendant  claimed  that  it  was  not  sufficient 
to  be  submitted  to  the  jury  to  prove  these 
contentions  of  the  plaintiffs. 

[8]  The  Judge  having  directed  a  nonsuit, 
the  evidence  must  be  taken  in  the  light  of 
the  most  favorable  inferences  which  can  be 
drawn  from  it  It  is  manifest  from  the  en- 
tire will  that  the  testator  intended  that  each 
of  the  devisees  should  have  a  fee  simple  de- 
feasible upon  failure  to  heirs  of  his  body. 
He  makes  this  direction  as  to  the  slaves,  his 
money  and  notes,  and  directs  "the  balance  of 
the  land  and  negroes  be  equally  divided  be- 
tween the  three,"  adding  that  it  was  his  de- 
sire "that  if  they  all  should  die  without  such 
heirs  to  return  to  my  brother  and  sister  or 
their  lawful  heirs."  The  testator  applied 
the  significant  word  ''return'*  to  everything. 

[4]  The  witness  Markham  testified  that, 
when  he  first  knew  the  land,  Berry  Surls  was 
cultivating  it;  that  the  witness  was  then 
five  or  six  years  old;  that  he  saw  the  negro 
Buck  named  in  the  will  at  work  on  the  land; 
and  that  the  description  of  the  100  acres  in 
the  deed  from  the  three  devisees  to  Sears 
embraced  the  100  acres  of  land  which  he 
identified  and  described.  He  says  that  50 
acres  were  in  cultivation  when  he  first  knew 
the  land;  that  he  remembers  that  a  man  was 
found  dead  on  the  tract,  and  that  Berry 
fiurls  had  a  grave  dug  on  the  land  to  bury 
him;  that,  after  the  death  of  Berry  Surls, 
the  three  devisees  took  possession  of  the 
land,  and  cultivated  it;  that  Berry  Surls  liv- 
ed on  the  land;  that  he  saw  him  in  the  house 
Jie  lived  in,  saw  him  two  or  three  times,  and 
saw  him  walking  in  the  fields  where  Buck 
and  Beck  mentioned  in  his  will  were  working. 
It  is  true  that  the  witness  states  that  he  was 
then  only  five  or  six  years  of  age. 

[S]  But  the  weight  of  his  testimony  was  a 
matter  for  the  Jury.  A  son  of  Bartlett  G. 
Sears,  former  owner  of  the  land,  fully  identi- 
fied the  100  acres.  The  witness  Markham 
testified  that  Bartlett  3ears  while  in  posses- 
sion cut  down  the  timber  on  the  land,  and 
stated  that  his  title  was  only  good  for  the 
lifetime  of  the  three  devisees  named  in  the 


wHl.  The  witness  Sean  also  stated  that  he 
was  present  when  the  land  was  sold  to  pay 
his  father's  debts,  and  it  was  stated  at  the 
time  that  the  title  was  in  dispute,  and  the 
land  brought  only  |160  or  |170,  whereas  it 
was  really  worth  $500  or  |600.  The  witness 
Byrd  testified  that  he  heard  Home,  the  de- 
fendant's grantor,  say  that  he  told  the  de- 
fendant that  there  was  a  defect  in  the  title 
of  the  lOO-acre  tract  The  will  of  Berry  Surls 
shows  that  he  claimed  to  own  this  land  in 
fee  simple. 

There  is  also  evidence  sufficient  if  believed 
by  the  Jury,  to  Justify  the  finding  that  the 
plaintiffs  were  heirs  at  law  of  John  Surls, 
and  that  neither  John  nor  Caswell  Pollard  nor 
Thomas  Slaughter  left  any  children.  Wheth- 
er the  Jury  would  have  found  the  facts  on 
these  points  in  accord  with  the  contentions 
of  the  plaintiff  or  not  there  was  sufficient 
evidence  to  submit  the  case  to  their  flTi<iing, 
In  directing  a  nonsuit  there  was  error. 


(1J56  N.  C.  46S) 

SAUNDERS  et  ux.  v.  GILBERT. 

(Supreme  C!oart  of  North  Carolina.     Nov.  9k 

1911.) 

1.  BviDBNCB  (I  121*)— Res  Gestjb. 

Plaintiff  was  accosted  on  the  street  by  de- 
fendant, accompjanied  by  a  crowd  of  persons^* 
and  offensive  epithets  were  applied  to  him.  On 
reachinsr  his  home,  the  crowd,  which  had  fol- 
lowed mnit  remained  in  the  street,  and,  in  an 
action  by  plaintiff  and  his  wife  for  tresjpass  and 
assault,  it  appeared  that  defendant  said,  *'Will 
give  yon  24  hours  to  leave  town;"  that  some 
one  in  the  crowd  said,  **Get  him  now;"  and 
that,  just  as  plaintiff  got  inside  the  gate,  some 
one  said,  "That  was  all  that  saved  you;"  that 
plaintiff  fired  into  the  air  to  frighten  the  crowd, 
whereupon  defendant  fired-  the  bullet  striking 
a  post  in  front  of  plaintiff's  wife,  who  was 
standing  on  the  piazza.  Held,  that  the  evi- 
dence as  to  what  was  said  by  persons  in  the 
crowd  was  admissible  as  part  of  the  res  gestA. 
[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  88  303-338;   Dec  Dig.  8  121.*] 

2.  Appeal  and  Ebbob  (8  1050*)— Habi£LKS8 
Bbbob— Admission  of  Evidence. 

In  an  action  for  assault  and  trespassL  the 
plaintiff  proved  without  contradiction  her  iilgh- 
ly  excitea  and  nervous  state  after  it  was  over, 
and  that  the  doctor  whom  she  sent  for  adminie- 
tered  medicine  hypodermicallv,  and  testified  that 
he  said  it  was  morphine.  aM  that,  even  if  it 
was  error  to  admit  his  statement  in  evidence,  it 
was  harmless;  it  being  evident  that  the  medi- 
cine given  was  a  sedative,  and  wholly  immate- 
rial what  iti  exact  nature  was. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8S  4153-il60;  Dec  Dig.  8 
1050.*] 

3.  TBIAIi  (8  256*)— iNSTBUCnONS— RKQums. 
The  court  iastrocted  that  if  defendant  Ired 
through  a  reasonable  apprehension  that  he  was 
in  danger,  or  that  a  felony  was  abomt  to  be 
committed,  he  would  not  be  guilty  of  assault  er 
trespass ;  that  if  plaintiff  fired  to  prstcct  him- 
self, and  defendant  fired  in  a  reckless  manner, 
without  reasonable  apprehension  that  any  one 
was  to  suffer  from  plaintiff,  defendant  would 
not  be  guilty  of  an  assault  or  trespass.  ffeU 
that,  if  defendant  thought  himself  entitled  to  an 
instmction    that    one    exercising    sdyf-defsnee 
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may  act  upon  appearaneest  or  tbe  facts  aa  tbey 
appear  to  him  at  the  time,  he  should  haTe  xe- 
<iuested  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  628-«41;   Dec.  Vig,  {  256.*] 

4.  Assault  and  Battkbt  (f  13*)— Tsbspass 
(I  26n— Defenses. 

Defendant's  liability  for  trespass  or  assault 
did  not  depend  on  his  ngbt  of  self-defense ;  the 
trespass  and  assault  haring  already  been  com- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  f  11;  Dec.  Dig.  §  13;* 
Trespass,  Cent  Dig.  {  58;  Dec  Dig.  f  26.*] 

tL  Assault  akd  Battbbt  (i  2*)— Tbbspasb 
(I  lO*)— What  CoNsriTUTEfl* 

Plaintiff  was  accosted  on  tiie  street  by  de- 
fendant, accompanied  by  a  crowd  of  persons, 
and  offensive  epithets  applied  to  him.  On 
reaching  his  home,  the  crowd,  which  had  fol- 
lowed him,  remained  in  the  street,  and,  in  an 
action  by  plaintiff  and  his  wife  for  trespass  and 
assault,  it  appeared  that  defendant  said,  "Will 
giTe  you  2i  hours  to  leave  town;"  that  some 
one  in  the  crowd  said,  *'Get  him  now;"  and 
that,  just  SB  plaintiff  sot  inside  the  gate,  some 
one  said,  '*That  was  all  that  saved  you;"-  that 
plaintiff  fired  into  the  air  to  frighten  the  crowd, 
whereupon  defendant  fired;  the  bullet  striking 
a  post  in  front  of  plaintiff's  wife,  who  was 
standing  on  the  piazza.  Held,  that  defendant 
was  guilty  of  assault  and  trespass. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  1;  Dec.  Dig.  i  2;*  Tres- 
pass, Cent  Dig.  f§  8-12 ;   Dec.  Dig.  i  10.*] 

€.  Assault  and  Battebt  (S  38*)^Punitivb 
Dahaoes. 

It  was  proper  to  instruct  that  the  jury 
might  award  actual  damages,  giving  considera- 
tion to  mental  and  physical  pain,  and  also  pu- 
nitive damages,  if  tne  assault  was  conmiitted 
maliciously  or  wantonly. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  S  53 ;   Dec.  Dig.  §  Sa*] 

Appeal  from  Superior  Court,  Pasquotank 
County;   Justice,  Judge. 

Actions  by  W.  O.  Saunders  and  Columbia 
Saunders  against  Oliver  F.  Gilbert  From 
judgments  for  plaintiffs,  after  consolidation 
of  the  actions,  defendant  appeals.    Affirmed. 

These  are  actions,  one  by  the  plaintifiC  W. 
O.  Saunders,  and  the  other  by  his  wife,  Co- 
lumbia Saunders,  against  the  defendant  for 
trespass  and  assault  They  were  consolidat- 
ed and  tried  together,  resulting  in  a  verdict 
and  judgment  for  the  plaintiffs,  from  which 
the  defendant  appealed.  As  the  parties  differ 
materially  as  to  the  nature  of  the  evidence, 
it  becomes  necessary  •  to  state  it  at  dome 
length,  all  of  it  having  been  Introduced  by 
the  plaintiffs: 

The  plaintiff  Columbia  Saunders  testified: 
"I  live  on  Cypress  street,  and  have  lived  in 
this  town  since  I  was  a  child;  am  the  daugh- 
ter of  John  Ballance  and  wife  of  W.  O.  Saun- 
ders; have  known  the  defendant  12  or  13 
years;  was  once  a  clerk  in  his  store  about 
three  years,  and  for  Mitchell,  his  brother-in- 
law,  in  which  the  defendant  was  a  clerk,  for 
about  five  years.  On  July  31,  1910,  I  was  at 
home  alone  in  my  house  until  about  9  p.  m., 
and  was  on  the  porch  when  my  husband 
came,  a  large  crowd  of  people  following  him, 


from  church;  nome  in  front  and  some  be- 
hind him.  My  husband  came  in  the  gale  and 
closed  It;  heard  Gilbert's  vdice.  He  said  to 
Mr.  Saunders,  'Will  give  you  24  hours  to 
leave  town.'"  Plaintiff  was  then  asked. 
"Wliat  did  the  crowd  do?"  Defendant  ob« 
jected.  Objection  overruled  and  defendant 
excepted.  *'A.  The  people  leaned  up  against 
the  fence,  and  I  heard  other  threats.  My 
husband  told  them  to  leave,  and  the  first  man 
who  came  in  the  yard  he  would  shoot.  I 
was  In  the  light,  and  had  on  a  white  dress; 
saw  a  large  crowd— two  or  three  hundred 
people — and  heard  some  one  in  the  crowd 
say,  'Get  him  now.'  My  husband  fired  up- 
wards ttom  the  doorstep  towards  treetops. 
I  then  pulled  him  on  the  porch,  and  some  fir- 
ing began  on  the  street  A  bullet  struck  the 
wall,  just  did  miss  me.  I  saw  the  fiash.  An- 
other bullet  struck  the  piazza  post  immediate- 
ly in  front  of  me,  and  between  me  and  the 
person  firing.  If  the  bullet  had  not  struck 
the  pof  t,  it  would  have  hit  me.  Q.  What  did 
any  one  say?  A.  Just  as  Mr.  Saunders  got  in- 
side the  gate,  some  one  said,  *Tbat  was  all 
that  saved  you.'  (To  this  question  and  an- 
swer, defendant  objected-  Objection  over- 
ruled, and  defendant  excepted.)  Two  bullets 
struck  the  house,  and  one  struck  the  fence. 
The  crowd  seemed  angry;  saw  no  arms,  ex- 
cept flash  of  pistol.  It  made  me  nervous,  and 
I  was  nearly  wild;  did  not  sleep  that  night; 
have  not  gotten  over  it  yet;  senf  for  Dr.  Mc- 
MuUan,  and  he  came.  Q.  What  did  Dr.  Mc- 
Mullan  say  he  gave  you?  (Defendant  object- 
ed; objection  overruled;  defendant  except- 
ed.) A.  He  said  it  was  morphine.  Q.  How 
did  he  administer  it  A.  He  put  It  in  my 
arm.  It  did  not  put  me  to  sleep.  There  were 
several  others  saw  me,  among  them  Mr.  and 
Mrs.  Simons  and  Mr.  and  Mrs.  White.  I  was 
screaming  and  crying,  and  could  not  eat  or 
sleep  any  scarcely  for  about  a  week.  I  had 
a  baby  about  five  months  old  and  two  other 
children,  three  and  five  years  old,  in  the 
house  with,  me.  I  am  still  afraid  to  sleep 
without  doors  and  blinds  closed.  On  Mon- 
day I  sent  for  Dr.  Fearing." 

Cross-examined,  she  testified:  •'This  was 
on  Sunday  night  immediately  after  service. 
Some  people  always  passed  my  house  going 
from  church,  but  no  large  crowd  like  this. 
Mr.  Saunders'  father  was  with  him,  and 
went  in  the  yard  when  he  did.  No  one  elsn 
came  in  the  yard.  The  gate  was  10  or  16 
feet  from  the  porch.  Mr.  Saunders  cafbe  tc^ 
about  the  bottom  of  the  step  and  fired  two  or 
three  times;  nobody  else  had  fired  before  he 
shot  He  fired  twice.  I  don't  Imow  whether 
he  fired  the  third  shot  then  or  a  little  after. 
Then  the  firing  was  from  the  street.  I  pull- 
ed Mr.  Saunders  in  just  after  he  had  fired 
I  closed  the  door  when  he  w^t  in;  don*i 
know  whether  it  was  before  the  third  shot  w 
not  He  went  upstairs,  and  left  me  on  thi^ 
piazza.    Mr.  Saunders  had  been  to  BlackweU 
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Memorial  ClinrclL  Nobody  attempted  to  go 
into  the  gate,  but  pushed  against  the  fence 
In  a  threatening  manner.  Mr.  Saunders  had 
not  been  In  the  house,  since  he  left  to  go  to 
church,  until  after  the  firing  began." 

Edward  Brlnson  testified:  '1  have  lived 
in  Elizabeth  City  17  years;  know  defendant 
On  July  31,  1910,  was  at  Blackwell  Memorial 
Church;  saw  W.  O.  Saunders  there;  did  not 
see  Gilbert  at  church.  I  came  out  on  side- 
walk, and  saw  it  was  full  of  people,  and  I 
got  Into  the  street  in  front  of  Saunders' 
house;  heard  sohie  one  say,  'Stop,'  or  'Halt' 
Some  one  in  the  yard  fired.  It  was  Saunders 
who  shot;  held  the  pistol  and  fired  up  above 
the  crowd.  I  saw  Gilbert  fire  towards  the 
house.  I  dodged  around  Gilbert,  and  Jieard 
several  shots  from  where  Gilbert  was  stand- 
ing near  the  oak.  Gilbert  kind  of  leaned  for- 
ward when  he  fired.  I  ran.  I  heard  no 
threats.  The  street  and  the  sidewalks  were 
full  of  people,  some  walking  leisurely,  some 
fast,  and  some  running." 

J.  M.  Ballance  testified:  "I  met  O.*  F.  Gil- 
bert on  the  street  Monday,  July  25,  1910,  a 
week  before  the  occurrence,  and  had  a  talk 
with  him.  He  said,  *I  understand  you  have 
stock  in  the  Independent'  I  said:  'No,  I 
have  not;  all  I  have  done  is  to  sign  Saunders' 
bond  to  keep  him  out  of  Jail.'  He  said,  'I 
want  to  tell  you  that  I  want  to  withdraw 
from  you,  if  you  have  any  stock  in  it'  He 
said,  'Why  don't  you  help  to  stop  this  man 
[referring  to  Saunders]  from  talking  about 
your  pastor?'  I  said,  'I  have  nothing  to  do 
with  that'  I  said  something,  and  he  said, 
'Don't  you  think,  if  I  am  going  to  kill  a  man, 
it  is  my  place  to  warn  him  beforehand  of 
it?'  Saunders  was  editor  of  the  Independ- 
ent On  the  31st,  at  night,  I  was  at  Black- 
well  Memorial  Church.  I  went  towards  home 
along  Cypress  street  When  I  got  about  80 
feet  of  Saunders'  house,  some  one  fired  two 
shots  upward  from  Saunders'  doorsteps;  then 
there  were  four  shots  fired  from  the  street 
towards  Saunders'  house,  in  quick  succession, 
from  near  the  oak.  I  went  hoihe,  and  then 
back  to  Saunders'  house.  Mrs.  Saunders  was 
very  nervous.  I  stayed  there  that  night  with 
the  chief  of  police  and  a  guard.  I  am  half- 
brother  to  Mrs.  Saunders.  I  saw  three  bullet 
holes,  but  saw  no  bullets;  saw  the  glancing 
dents  in  the  wood.  I  was  80  feet  away;  no 
one  between  me  and  the  party  firing  on  the 
sidewalk.  I  heard  Saunders  say  he  fired 
three  times  before  any  one  else  shot  When 
Saunders  drew  his  pistol,  the  people  on  the 
sidewalk  and  on  the  street  began  to  run.  I 
am  on  Saunders'  prosecution  bond." 

Mr.  Matthews  testified:  "I  live  six  or  eight 
hundred  feet  from  Saunders'  house.  Was  in 
front  of  my  gate  and  heard  two  shots,  and 
four  to  six  more.  I  went  to  Saunders*  house. 
The  street  was  full  of  people,  in  groups;  con- 
siderable excitement;  saw  Mrs.  Saunders. 
She  was  greatly  distressed — on  the  porch 
wringing  her  hands  and  appealing  for  help." 

Dr.    Zenaa   Fearing    testified:     "I    know 


plaintiffs.  As  mayor  of  Elizabeth  City,  I 
was  phoned  to  come  to  Saunders'  house 
Sunday  night,  and  went  as  mayor  and  not  as 
physician.  Mrs.  Saunders  was  very  ner- 
vous and  on  the  verge  of  collapse.  This  was 
on  Sunday  night  Dr.  McMullan  was  there 
Sunday  night  She  was  nervous.  On  the 
2d  of  August,  saw  Mrs.  Saunders  profes- 
sionally, and  treated  her  for  nervousness." 

Charles  Reld,  sheriff  of  the  county,  testis 
fled :  "Was  at  church,  and  was  going  home; 
heard  the  shots — three  shots — ^then  four  or 
five;  went  to  the  house  of  Saunders.  Mrs. 
Saunders  was  nervous,  and  asked  me  to 
protect  her;  stayed  there  until  the  crowd 
dispersed.     I  left  guard  around  the  house." 

Plaintiff  rests,  and  defendant  introduced 
no  evidence.  The  court,  after  reading  the 
evidence  to  the  Jury,  stating  the  contention 
of  the  parties,  respectively,  among  other 
things,  charged  the  Jury  as  follows: 

"(1)  If  you  find  that  GUbert  fired  the  shots 
towards  the  house  through  a  reasonable  ap- 
prehension that  he  was  in  danger  of  serious 
bodily  harm  from  Saunders,  or  if  he  fired 
the  shots,  believing  that  a  felony  Was  about 
to  be  committed,  then  Gilbert  would  not 
be  guilty  of  committing  a  trespass  as  charg- 
ed in  Uie  complaint,  and  it  would  be  the 
duty  of  the  Jury  to  answer  the  issue  as  to 
trespass,  'No.'"    Defendant  excepted. 

"2.  If  you  find  that  Gilbert  fired  the  shots 
toward  the  house  under  a  reasonable  appre- 
hension that  he  was  about  to  suffer  serious 
bodily  harm  himself,  or  that  a  felony  was 
about  to  be  committed,  then  he  would  have 
had  a  right  to  so  fire  the  shots,  and  he 
would  not  be  guilty  of  assault  or  trespass, 
as  charged  in  the  complaint,  and  it  would 
be  the  duty  of  the  Jury  to  answer  the  issue 
as  to  assault  and  trespass^  'No.'"  Defend- 
ant excepted. 

"3.  If  you  find  that  the  plaintiff  W.  O. 
Saunders  fired  the  shots  In  .the  air  above 
the  heads  of  the  crowd  for  the  purpose  of 
protecting  his  home  and  frightening  the 
crowd  away,  and  protecting  himself  from 
serious  danger,  and  the  said  defendant  fired 
the  shots  in  the  direction  of  the  plaintiffs, 
in  a  reckless  manner,  without  having  any 
reasonable  apprehension  that  he  or  anybody 
else  was  about  to  suffer  from  Saunders, 
then  you  should  answer  the  issue  as  to  un- 
lawful assault,  'Yes.' "    Defendant  excepted. 

"4.  If  you  shall  find  that  the  plaintiff  W. 
O.  Saunders  fired  the  shots  in  the  air  above 
the  heads  of  the  crowd,  for  the  purpose  of 
protecting  his  home  and  frightening  the 
crowd  away,  and  protecting  himself  from 
serious  'danger,  and  defendant  fired  the 
shots  in  the  direction  of  the  plaintiffs,  in 
a  reckless  manner,  without  having  any  rea- 
sonable apprehension  that,  he  or  anybody 
else  was  about  to  suffer  from  W.  O.  Saun- 
ders, then  you  should  answer  the  issue  as 
to  unlawful  trespass*  'Yes.' "  Defendant  ex- 
cepted* 
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Upon  tile  subject  of  damages,  the  court  | 
charged  the  jury:  "That  If  they  should  an- 
swer the  Issues  as  to  the  assaults  and  tres- 
passes which  appear  in  the  record,  'No,' 
they  need  go  no  further,  for  the  plaintiffs 
would  have  suffered  no  damages.  But  if 
they  answer  those  issues,  'Yes,'  then  they 
would  go  further,  and  consider  the  question 
of  damages,  and  give  to  the  plaintiffs  such 
actual  damages  as  they  may  have  sustained 
because  of  the  alleged  wrongful  conduct  of 
the  defendant*  Gilbert;  and  in  reaching  their 
conclusion  as  to  such  actual  damage  they 
might  consider  any  mental  and  physical 
pain  which  they  find  that  the  plaintiffs  suf- 
fered by  reason  of  the  said  alleged  wrong- 
ful conduct  on  the  part  of  the  defendant, 
and  In  addition  might  add  such  amount  as, 
In  their  Judgment  and  discretion,  they  deem- 
ed right  as  punitive  or  exemplary  damages, 
provided  you  find  that  there  was  an  assault 
committed  on  plaintiffs,  maliciously  or  wan- 
tonly."   Defendant  excepted. 

J.  C  B.  Ehringhaus,  J.  B.  Leigh,  W.  M. 
Bond,  and  E.  F.  Aydlett,  for  appellant 
8.  Brown  Shepherd,  Pruden  &  Pruden,  and 
Meeklns  &  Tillett,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  testimony  as  to  what  was 
said  in  the  road  and  in  front  of  the  plain- 
tiffs' home  was  clearly  competent.  The  res 
gestae  Includes  what  was  said,  as  well  as 
what  was  done.  The  acts  and  the  outcries 
of  this  unlawful  assembly  (for  that  is,  in 
plain  speech  and  in  law,  what  it  was)  is 
held  to  be  competent  as  pars  rei  gestse,  and 
also  as  tending  to  show  their  purpose,  or  quo 
animo.  Nothing  is  better  settled  than  this 
rule  of  evidence.  State  v,  Rawles,  65  N.  C. 
334;  State  v.  Worthington,  64  N.  C.  594. 
We  find  it  stated  in  4  Elliott  on  Evidence, 
$  3128,  that  *'what  is  said  and  done  by  per- 
sons during  the  time  they  are  engaged  in  .i 
riot  (or  unlawful  assembly)  constitutes  the 
res  gesUB,  and  it  is,  of  course,  competent,  as 
a  rule,  to  prove  all  that  is  said  and  done" — 
the  acts  and  the  words  of  the  mob,  or  any 
members  of  it — as  in  Rex  v.  Gordon,  21 
State  Trials,  485  (563),  wherein  evidence  of 
the  cries  of  the  mob,  **No  popery,"  as  It 
was  proceeding  towards  Parliament  House, 
were  held  competent  and  admissible  as  a 
part  of  the  res  gestae. 

[21  What  Dr.  McMullan  said  to  the  feme 
plaintiff,  Mrs.  Saunders,  when  he  was  ad- 
ministering morphine  hyperdermically,  is 
not  of  sufficient  importance  to  warrant  the 
granting  of  a  new  trial,  if  it  was  incompe- 
tent as  evidence.  The  evidence  as  to  her 
highly  excited  and  nervous  condition  was 
overwhelmingly  established  by  the  evidence, 
and  there  was  none  to  the  contrary.  We  are 
permitted  to  use  our  common  sense  some- 
tiipes  in  deciding  legal  questions,  and  every 
one  must  know  that  the  good  doctor  was 
administering  something  medicinally  for  the 


alleviations  of  her  sufferings  and  to  quiet 
her  excited  nerves.  Whetlier  it  was  mor- 
phine, or  any  other  opiate,  narcotic,  anodyne 
or  sedative,  can  make  no  essential  difference. 
It  was  evidently  given,  whether  internally 
or  by  hyperdermic,  to  calm  and  soothe  her 
disturbed  feelings.  We  do  not  mean  to  im- 
ply that  it  was  not  competent  as  a  statement 
accompanying  an  act  and  explanatory  of  it« 
but  waiving,  for  the  present,  the  question 
of  its  admissibility  under  the  strict  rule  of 
evidence,  it  was  harmless.  If  incompetent 

[3]  Having  passed  the  skirmish  line,  we 
will  now  address  ourselves  to  the  remaining 
point  in  the  case — ^the  validity  of  the  judge's 
charge  upon  the  subject  of  forcible  trespass 
and  the  right  of  self-defense.  The  charge 
was  clear  and  sufficiently  full,  in  the  ab- 
sence of  requests  for  more  specific  instruc- 
tions. If  the  defendant  thought  himself  en- 
titled to  an  instruction  that  "a  person  ex- 
ercising the  right  of  self-defense  may  safely 
act  upon  appearances,  or  the  facts  and  cir- 
cumstances as  they  appeared  to  him  at  the 
time,  if  he  entertained  an  honest  belief  in 
their  existence,"  he  should  have  asked  the 
Judge  to  make  his  charge  more  definite  in 
that  respect,  and,  having  failed  to  do  so.  he 
cannot,  after  the  verdict,  complain.  Sim- 
mons V.  Davenport,  140  N.  C.  407,  53  S.  E. 
225.  He  appeared,  by  his  silence,  to  be  con- 
tent with  the  instructions,  and  we  will  not 
hear  him  speak  now.  The  Judge  laid  down 
a  correct  rule  that  the  defendant  must  have 
had  a  reasonable  apprehension  that  his  own 
life  or  limb  was  in  Jeopardy,  and  the  Jury 
are  to  Judge  of  the  reasonableness  of  his 
fear,  notwithstanding  the  other  principle  as- 
serted. State  V.  Nash,  88  N.  C.  618.  Would 
a  man  of  ordinary  firmness,  and  similarly 
situated,  have  reasonably  acted  upon  the  as- 
sumption that  he  was  about  to  receive  seri- 
ous bodily  harm,  and  defended  himself,  giv- 
ing him  the  benefit  of  his  view  of  the  cir- 
cumstances at  the  time?  In  Nash's  Case, 
Judge  Ashe  said:  "The  court  did  not  give 
the  prisoner,  in  Scott's  Case,  26  N.  C.  409, 
[42  Am.  Dec  148],  the  benefit  of  the  princi- 
ple, for  the  reason  that  no  such  instruction 
had  been  asked  in  the  court  below;  the 
Judge  concluding  that  the  prisoner  would 
have  requested  the  Instruction,  if  he  had 
acted  upon  such  belief."  This  is  a  sufficient 
answer  to  defendant's  exception  for  fail- 
ure to  give  the  Instruction,  the  omission  of 
which  in  the  charge  Is  now  assigned  as  er- 
ror. A  defendant  must  not  sleep  upon  his 
rights,  but  be  vigilant;  otherwise  the  court 
may  be  betrayed  into  assuming  that  he  had 
hone,  because  he  did  not  assert  it 

[4]  But,  on  other  grounds,  should  the 
failure  to  insert  the  Instruction  in  the 
charge,  even  if  it  is  correct  in  itself,  be  re- 
versible error?  We  think  not.  The  defend- 
ant's liability  for  a  trespass  or  an  assault 
depended  not  upon  his  right  of  self-defense. 
He  was  the  aggressor,  and,  with  his  aaao- 
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dates,  had  panned  the  plaintiff  W.  O.  Saun- 
ders, even  into  his  own  yard — it  may,  with 
strict  regard  for  the  fticts,  be  said,  had  forc- 
ed him  there  by  his  fear  of  superior  num- 
bers, until  he  took  refuge  in  his  own  house, 
and  escaped  from  threatened  violence  to  his 
person.  The  offense  of  forcible  trespass  or 
assault  was  complete  at  that  very  moment, 
and  what  occurred  afterwards  when,  in  the 
apprehension  that  he  was  about  to  be  at- 
tacked v  on  his  own  premises,  Saunders  fired 
his  pistol  to  "scare  them  off,"  and  defend- 
ant returned  the  fire,  has  nothing  to  do  with 
the  unlawfulness  of  the  defendant's  acts,  and 
does  not  excuse  what  they  did.  He  had  al- 
ready committed  a  forcible  trespass  and 
assault,  as  we  will  see,  and  Saunders'  con- 
duct, defensible  in  law,  as  it  is  (State  v. 
Nash,  supra),  did  not  excuse  him  or  condone- 
the  offense  he  had  already  committed.  Who 
will  say  that  Saunders  did  not  have  reason- 
able ground  to  apprehend  that  they  were 
about  to  attack  him,  and  even  his  wife, 
whom  he  had  the  right  to  defend,  in  his  own 
house? 

[6]  It  would  seem  unnecessary  to  discuss 
the  character  of  the  defendant's  acts,  in  or- 
der to  show  that  they  were  unlawful  and 
violative  of  the  plaintiff's  rights  of  person 
and  property.  They  were,  at  least,  suffi- 
cient to  constitute  a  civil  trespass.  "If  three 
persons  commit  a  trespass  upon  property, 
in  the  presence  of  the  person  in  possession, 
their  number  makes  it  indictable,  although 
actual  force  is  not  used."  State  v.  Fisher, 
12  N.  C.  504.  In  that  case  the  learned  and 
just  judge,  who  presided  over  this  court  at 
the  time  (Taylor,  0.  J.),  said:  "The  inquiry 
therefore  is  whether  the  facts  proved,  ac- 
cording to  the  case  sent  up,  amount  to  an  in- 
dictable trespass.  In  Regina  v.  Soley  and  oth- 
ers, it  is  said  by  Lord  Holt  that,. 'as  to  what 
act  will  make  a  riot  or  trespass,  such  act  as 
will  make  a  trespass  will  also  make  a  riot,' 
by  which  he  must  be  understood  to  mean  if 
committed  by  three  or  more  persons  (11  Mod. 
116).  The  converse  of  the  proposition  must 
be  true  that  a  trespass,  committed  by  three 
or  more  persons,  will  make  a  riot.  In  every 
trespass,  as  well  as  riot,  there  must  be  some 
circumstances,  either  of  an  actual  force  or 
violence,  or  at  least  of  an  apparent  tenden- 
cy thereto,  as  are  apt  to  strike  a  terror  into 
the  people ;  but  it  is  not  necessary  that  per- 
sonal violence  should  have  been  committed. 
Clifford  V.  Brandon,  2  Campbell,  368.  Any 
resistance  on  the  part  of  the  prosecutrix 
must  have  led  to  an  actual  breach  of  the 
peace;  but  the  resistance  of  two  women  to 
the  four  i)er8ons  who  came  to  take  the  com 
must  have  been  unavailing."  So  in  State  v. 
Rawles.  65  N.  CL  334,  it  was  held  that  when 
even  four  persons,  with  a  gun  and  hoe,  pur- 
sued another,  who  is  at  a  place  where  he 
has  a  right  to  be,  and  by  threatening  and 
insulting  languaJB^e  put  him  in  fear,  or  (by 
what  is)  calculated  to  do  so,  and  thereby  in- 
duce him  to  go  home  sooner  than  he  would 


have  gone,  or  In  a  different  way  or  course^ 
and  compel  him  by  their  number  to  do  wliat 
he  would  not  otherwise  have  done,  they  were 
guilty  of  a  forcible  trespass,  although  they 
did  not  approach  nearer  to  him  than  75 
yards,  and  did  not  attempt  to  use  their 
weapons.  It  is  further  said:  "When  a  nuni- 
ber  of  persons  meet  together,  and  there  is 
evidence  tending  to  show  a  common  design  to 
commit  an  assault  upon  another,  they  may 
all  be  properly  found  guilty,  though  only  one 
of  them  used  threatening  and  insulting  lan- 
guage to  him."  And  again  said  Judge  Set- 
tle: "The  prosecutor  was  where  he  had  a 
right  to  be,  and  had  just  been  engaged  in 
repairing  his  fences,  which  some  one  had 
knocked  downi,  and  no  one  had  the  right, 
by  numbers,  manner,  langniage,  weapons,  or 
otherwise,  to  drive  him  home  by  a  different 
path,  or  at  a  different  pace,  than  that  which 
he  ^hose  to  take.  What  was  the  prosecutor 
to  do?  Was  he  to  stand  still  and  submit  to 
a  battery?  Can  the  defendants  stand  in  a 
more  favorable  light  before  a  court  of  jus-, 
tice,  merely  because  their  violence  was  not 
fully  consummated  in  consequence  of  the 
flight  of  the  prosecutor?  Some  stress  seems 
to  be  laid  upon  the  fact  that  the  gun  and 
other  weapons  were  not  taken  from  the 
shoulders  of  those  carrying  them.  As  is  said 
in  State  v.  Church,  63  N.  C.  16,  that  makes 
no  difference,  for  that  would  have  been 
but  the  work  of  a  moment,  and  was  not 
needed  to  put  the  prosecutor  in  fear  and  to 
interfere  with  his  personal  liberty.'"  But 
the  subject  was  fully  discussed  at  this  term 
in  State  v.  Davenport,  and  the  authorities 
cited,  and  it  covers  the  questions  now  raised 
by  the  defendant.  There  can  be  no  question 
that  defendant  is  civilly  liable  for  the  tres- 
pass and  assault. 

It  can  make  no  difference  that  this  large 
multitude  of  people  did  not  actually  enter 
upon  the  premises  of  the  plaintiffs,  or  go 
within  their  curtilage.  We  have  held  that 
the  gathering  of  a  large  number  of  persons 
on  the  public  road  in  front  of  a  man's  house, 
or  the  use  of  violence,  abusive  or  insulting 
language  in  a  public  or  private  road,  or  in 
the  street  of  a  city,  in  the  presence  and  hear- 
ing of  the  owner  of  adjoining  property,  con- 
stitutes a  forcible  trespass.  State  v.  Lloyd, 
85  N.  C.  573 ;  State  v.  Hinson,  83  N.  C.  640. 
In  State  v.  Widenhouse,  71  N.  C.  279,  It  is 
said  that  "the  only  privilege  which  the  pub- 
lic have  in  a  public  road  is  that  of  passing 
over  it,  and  those  who  abuse  that  privilege 
become  trespassers  ab  initio-^'  citing  State 
V.  Buckner,  61  N.  C.  558,  98  Am.  Dec.  83, 
where  Judge  Reade  says:  "All  misbehavior 
is  aggravated  by  being  in  a  public  place. 
The  only  privilege  which  the  public  have  in 
a  public  road  is  that  of  passing  ov^  it  If 
they  misbehave  in  it,  they  create  a  nuisance.' 
The  road  is  for  travel,  and  for  no  other  pur- 
pose" Judge  Ashe  said,  in  State  v.  Dbvis, 
80  N.  O.  351,  30  Am.  Rep.  86 :  "He  [the  de- 
fendant] seemed  to  have  rested  his  defense 
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apon  the  ground  that  he  was  In  the  public 
road,  and  had  the  right  to  do  there  as  he 
pleased.  In  this  he  was  mistaken.  The  pub- 
lic have  only  an  easement  in  a  highway;  that 
is,  the  right  of  passing  and  repassing  along  it. 
The  soil  remains  in  the  owner,  and  where  one 
stops  in  the  road,  and  conducts  himself  as  the 
defendant  is  charged  to  have  done,  he  be- 
comes a  trespasser,  and  the  owner  has  the 
right  to  abate  the  nuisance  which  he  is  cre- 
ating. The  principle  of  molllter  manus  does 
not  apply  to  a  •case  like  this,  where  the  tres- 
passer, armed  with  a  pistol,  is  acting  in 
such  belligerent  defiance.  See  State  t.  Buck- 
ner,  61  N.  O.  558  [98  Am.  Dec.  83].  The  de- 
fendant used  language  which  was  calculat- 
ed and  intended  to  bring  on  a  fight,  and  a 
fight  ensued.  He  is  guilty.  State  r.  Perry,  50 
N.  G.  9  [69  Am.  Dec.  768];  State  v.  Bobbins, 
78  N.  C.  431."  In  our  case  it  was  a  pistol 
duel,  which  ensued  from  the  defendant's  ag- 
gressive conduct,  and  the  multitude  with  him 
supplied  the  place  of  the  required  force  or 
violence,  as  it  certainly  tended  to  intimidate 
the  plaintiffs  and  to  put  them  in  fear.  State 
V.  Laney,  87  N,  C.  635.  It  is  therefore  be- 
cause the  acts  were  committed  in  a  public 
place,  and  were  just  as  much  calculated  to 
produce  a  breach  of  the  peace  as  if  actual 
entry  had  been  made  upon  the  premises, 
which  could  be  done  in  a  moment,  that  we 
cannot  escape  the  conviction  that  this  inva- 
sion of  the  defendant  was  conducted  in  such 
numbers  and  with  such  a  display  of  force  as 
to  overawe  and  intimidate  the  plaintifits;  and 
it  surely  tended  to  a  breach  of  the  peace.  He 
is  contending  that  it  did  actually  lead  to  that 
result,  as  he  is  charging  the  plaintiff  W.  O. 
Saunders  with  assaulting  him  and  putting 
him  on  the  defensive,  so  that  he  returned 
his  fire,  and  we  have  an  alleged  duel;  yet 
nobody  is  guilty,  and  surely  not  the  aggres- 
sors! The  cases  collected  in  Walser's  Index 
Digest  of  the  Criminal  Law,  at  pages  162- 
166,  will  be  found,  when  examined,  to  fully 
sustain  our  view  of  the  facts  of  this  case, 
when  considered  in  their  legal  aspect  "A 
person  who  merely  stops  on  the  sidewalk  in 
front  of  a  man's  house  and  remains  there, 
using  abusive  and  insulting  language  towards 
him,  commits  a  (civU)  trespass."  28  Am.  & 
Eng.  Enc.  553,  citing  Adams  v.  Rivers,  11 
Barb.  (N.  Y.)  390. 

[6]  It  is  argued,  and  with  some  plausibil- 
ity, that  the  court  erred  in  allowing  the  jury 
to  award  punitive  damages,  in  addition  to 
those  which  are  actual  and  compensatory. 
It  would  be  exceedingly  strange  If  a  civil 
injury,  which  Is  also  a  crime,  does  not  en- 
title the  Injured  party  to  vindictive  damages, 
and  yet  it  is  said  that  the  reason  why  the 
law  should  be  so  is  the  very  fact  that  the  de- 
fendant wUl  be  punished  in  the  criminal  in- 
dictment, if  convicted.  !But  he  may  not  be 
either  Indicted  or  adequately  punished. 
Whatever  may  be  the  law  elsewhere,  this 
court  has  held,  according  to  the  rule,  which 
we  think  is  goieral,  that  when  the  defend- 


ant has  been  indicted  and  punished  for  the 
crime  the  pecuniary  punishment  can  be  con- 
sidered by  the  jury  in  reduction  of  punitive 
damages.  Johnston  v.  Crawford,  61  N.  C. 
342.  Is  not  this  the  fair  and  equitable  rule? 
Should  the  wrongdoer  escape  his  full  and 
proper  measure  of  punishment  in  the  civil 
suit,  until  he  is  ready  to  show  that  he  has 
made  proper  amends  to  the  public  in  the 
criminal  prosecution?  Even  then,  the  pay- 
ment of  the  fine  may  be  considered  only  in 
reduction  of  the  damages,  as  we  have  shown, 
and  does  not  bar  the  claim  to  vindictive  dam- 
ages. In  Sowers  v.  Sowers,  87  N.  C.  303, 
Smith,  0.  J.,  says:  ''Even  after  conviction 
and  punishment  by  fine,  under  an  indictment 
for  an  assault,  it  would  not  defeat  the  right 
of  the  injured  party  to  recover  exemplary 
damages,  or,  as  it  is  sometimes  called,  'smart 
money,'*  and  could  only  be  made  available  in 
reduction  of  damages'*— citing  Smlthwich  v. 
Ward,  52  N.  O.  64,  75  Am.  Dec.  453,  and 
approving  the  law  thus  stated  by  Judge 
Manly:  ''This  element,  in  the  estimate  of 
damages,  is  allowed  to  punish  the  defendants 
for  violating  the  laws,  and  by  making  them 
smart  to  deter  others,  as  well  as  themselves, 
from  similar  violations.  The  principles  upon 
which  society  acts  In  punishing  criminally  is 
precisely  the  same.  The  public  never  is  ac- 
tuated by  revenge,  but  solely  by  a  motive  of 
self-protection,  and  punishes  to  prevent  a 
repetition  of  the  offense  by  the  culprit,  or 
its  perpetration  by  others."  It  is  not,  and 
should 'not  be,  his  liability  to  be  criminally 
indicted  and  punished  for  the  same  offense 
that  entitles  him  to  any  reduction,  but  his 
actual  prosecution  and  punishment  for  the 
same.  Sedgwick,  one  of  our  most  accurate 
writers  upon  this  subject,  has  given  this 
rule  to  guide  us :  "Thus  far  we  have  been 
8I)eaklng  of  the  great  class  of  cases  where 
no  question  of  fraud,  malice,  gross  negli- 
gence, or  oppression  intervenes.  Where  ei- 
ther of  these  elements  mingle  in  the  contro- 
versy, the  law,  instead  of  adhering  to  the 
system,  or  even  the  language  of  compensa- 
tion, adopts  a  wholly  different  rule.  It  per- 
mits the  jury  to  give  what  it  terms  punitory, 
vindictive,  or  exemplary  damages;  in  other 
words,  blends  together  the  interests  of  society 
and  of  the  aggrieved  Individual,  and  gives 
damages,  not  only  to  recompense  the  sufferer, 
but  to  punish  the  offender."  1  Sedgwick  on 
Damages,  p.  53;  13  Cyc.  106.  We  had  occa- 
sion to  consider  this  question  in  Jackson  v. 
Telephone  Co.,  139  N.  C.  347,  51  S.  B.  1015, 
70  L.  R.  A.  738,  and  in  that  case,  after  a 
review  of  the  precedents,  we  arrived  at  this 
conclusion:  "The  doctrine  is  well  settled 
that  the  jury,  in  addition  to  compensatory 
damages,  may  award  exemplary,  punitive,  or 
vindictive  damages,  sometimes  called  'smart 
money,'  if  the  defendant  has  acted  wantonly; 
or  with  erlminal  indifference  to  civU  obliga- 
tions (Railroad  v.  Prentiss,  147  U.  S.  106  [13 
Sup.  Ct  261,  37  L.  Ed.  97]),  or  (the  defend- 
ant) has  been  guilty  of  an  intentional  and 
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willful  violation  of  the  plaintHTs  rights. 
Railroad  v.  Arms,  91  U.  S.  489  [23  L.  Ed. 
374];  Hansley  y.  Railroad,  117  N.  G.  565  [23 
S.  B.  443,  32  K  R.  A.  543,  53  Am.  St  Rep. 
600]."  Barry  y.  Edmunds,  116  U.  S.  550,  6 
Sup.  Ct  501,  29  L.  Ed.  729,  sustains  the  doc- 
trine In  the  following  words :  "It  Is  settled  in 
this  court  that.  In  an  action  for  trespass,  ac- 
companied with  malice,  the  plaintiff  may  re- 
cover exemplary  damages  in  excess  of  the 
amount  of  his  injuries,  if  the  ad  damnum  Is 
properly  laid."  See,  also,  Williams  y.  Rail- 
road, 144  N.  O.  498,  57  S.  E.  216.  12  L.  R.  A. 
(N.  S.)  191.  Even  under  the  rule  as  stated 
In  Remington  v.  Kirby,  120  N.  C.  320,  26  S. 
E.  917,  the  plaintiff  was  entitled  to  punitive 
damages.  It  is  the  willful  disregard  of  the 
rights  of  another,  treating  him  with  con- 
tempt or  insult,  or  willfully  or  wantonly 
trespassing  upon  his  lawful  rights,  that  re- 
quires rebuke  and  makes  the  necessity  for 
vindicatory  justice,  sets  an  example  to 
wrongdoers,  and  appeases  an  offended  so- 
ciety, whose  members  should  be  permitted 
to  live  in  peace  and  without  molestation,  and 
not  be  subjected  to  disturbance  in  their  Sun- 
day devotions,  or  in  their  quiet  and  peaceful 
homes,  by  an  unlav^ful  invasion  of  those  who 
strangely  enough  Imagine  that  they  can  re- 
sent alleged  grievances  by  themselves  be- 
coming the  vlolaters  of  the  law.  This  is  an 
aggravated  case,  and  the  verdict  was  none 
too  large.  A  citizen,  returning  from  church 
on  a  Sabbath  evening,  is  accosted  on  the  street 
by  the  defendant  and  his  associates,  and  of- 
fensive epithets  applied  to  him,  and  he  Is 
pressed  upon  so  hard  that  he  is  compelled  to 
seek  protection  and  safety  in  the  recesses  of 
his  home,  and  still  the  defendant  contends 
that  these  acts  are  but  a  simple  violation  of 
the  plaintiff's  rights,  without  any, features  of 
aggravation,  when  it  appears  that  he  fired 
into  the  house  and  narrowly  missed  killing 
or  severely  injuring  plaintiff's  wife — a  de- 
fenseless woman,  whom  he  should  have  seen, 
as  she  was  standing  under  the  light  This 
case  is  the  equal  of  any  in  our  law  books  for 
its  flagrancy,  whatever  the  provocation  may 
have  been,  and  calls,  if  any  state  of  facts 
can  call,  for  the  award  of  punitive  damages. 
Chief  Baron  Pollock  (of  the  Exchequer  Cham- 
ber) said*  that  vindictive  damages  were  gener- 
ally awarded  in  actions  of  trespass,  if  accom- 
panied with  circumstances  of  insult  or  humil- 
iation, or  if  the  wrong  is  willfully  committed 
In  reckless  or  contemptuous  disregard  of  the 
plaintiff's  rights.  In  such  a  case,  he  thought 
and  his  associates,  Barons  Bramwell,  Wilde, 
and  Channel,  agreed  with  him,  the  jury 
should  be  free  to  assess  damages  beyond 
those  which  are  awarded  in  the  ordinary 
case,  where  the  wrong  Is  unattended  by  any 
such  circumstances,  and  he  added  that  the 
courts  have  always  recognized  the  distinc- 
tion between  damages  given  with  a  liberal 
and  a  sparing  hand.  Embleu  v.  Myers,  6 
Harlst  &  Norman,  54;  Day  v.  Wood  worth, 
13  How.  363,  371,  14  L.  Ed.  ISl;   McNamara 


v.  King,  7  IlL  (2  Gilman)  432.  If  a  wrongr 
is  willful,  compensatory  damages  are  not  ad- 
equate, but  the  defendant  must  pay  an  addi- 
tional  sum  for  the  sake  of  society,  and  to  dis- 
courage a  repetition  of  his  offense  against 
its  laws.  In  a  case  where  the  circumstances 
of  the  assault  were  much  less  aggravated 
than  those  appearing  in  the  record,  Gibbs, 
C.  J.,  said :  "I  wish  to  know,  in  a  case  where 
a  man  disregards  every  principle  which  ac- 
tuates the  conduct  of  good  citizens,  what  is 
to  restrain  him,  except  large  'damages?  To 
be  sure,  one  can  hardly  conceive  worse  con- 
duct than  this.  What  would  be  said  to  a 
person  in  a  low  station  of  life  who  should 
behave  himself  in  this  manner?  I  do  not 
know  upon  what  principle  we  can  grant  a 
rule  [for  a  new  trial]  In  this  case,  unless 
we  were  to  lay  It  down  that  the  jury  are 
not  justified  In  giving  more  than  the  absolute 
pecuniary  damage  that  the  plaintiff  may  sus- 
tain." The  subject  of  punitive  damages  has 
been  considered  at  this  term  in  a  learned 
opinion  by  Justice  Hoke,  delivered  in  Blow 
V.  Joyner,  72  S.  E.  319  a  case  much  like  tliia 
in  some  of  its  featifres. 

But  the  defendant's  counsel  contended  that 
there  were  no  actual  damages,  and,  at  most, 
the  plaintiffs  could  recover  only  nominal 
damages,  and,  this  being  so,  it  follows  that 
no  exemplary  damages  can  be  awarded.  We 
do  not  assent  to  the  premises  or  the  conclu- 
sion. In  answer  to  a  similar  contention,  we 
find  the  following  in  1  Sedgwick  on  Damages 
(8th  Ed.)  8  361:  "If  the  plaintiff  has  suf- 
fered no  actual  loss,  he  cannot  maintain  an 
action  merely  to  recover  exemplary  dam- 
ages. A  plaintiff  has  no  right,  the  courts 
say,  to  maintain  an  action  merely  to  Inflict 
punishment;  exemplary  damages  are  in  no 
case  a  right  of  the  plaintiff,  and  cannot, 
therefore,  become  a  cause  of  action.  If,  how- 
ever, a  right  of  action  exists,  though  the 
loss  is  nominal,  exemplary  damages  may  be 
recovered  in  a  proper  case;  for  the  plain- 
tiff had  a  right  to  maintain  his  action  apart 
from  the  privilege  of  recovering  exemplary 
damages.  So,  in  case  of  a  malicious  trespass 
on  land,  though  the  actual  damage  Is  nom- 
inal, exemplary  damages  may  be  recovered." 
Wilson  V.  Vaughan  (a  C.)  23  Fed.  229 ;  Hef- 
ley  V.  Baker,  19  Kan.  9.  The  same  rule  was 
applied  by  Wllmot,  0.  J.,  In  TuUldge  v. 
Wade,  3  WUs.  18.  It  is  erroneous,  though, 
to  assume  that  there  was  no  actual  damage 
done  by  the  defendant,  which  gave  the  plain- 
tiff a  right  to  substantial  compensation.  He 
deliberately  shot  into  the  house,  frightened 
and  alarmed  the  plaintiffs,  who  were  right- 
fully and  peacefully  Its  occupants;  these  and 
some  other  acts  are  properly  subjects  of  fair 
compensation,  and  not  merely  of  nominal 
damages.  In  Rogers  v.  Spence,  13  M.  &  W. 
571,  Denman,  C  J.,  said:  **The  actions  of 
trespass  on  real  and  personal  property  were 
an  extension  of  that  protection  which  the 
law  throws  around  the  person,  and  substan- 
tial damages  may  be  recovered  In  respect 
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of  such  rights,  though  no  loss  or  diminution 
In  value  of  property  may  have  occurred." 
It  is  held  to  be  the  law  that  an  individual, 
whose  rights  of  person  or  property  are  thus 
violated,  is  generally  entitled  to  recover  dam- 
ages for  pecuniary  loss,  physical  pain,  if  any, 
inconvenience,  injury  to  feelings,  and  men- 
tal suffering,  pain,  vexation,  anxiety,  the 
sense  of  wrong,  shame,  or  humiliation  in  the 
sufferer's  breast,  resulting  from  an  act  dic- 
tated by  a  spirit  of  willful  injustice,  or  by 
a  deliberate  intention  to  vex,  degrade,  or  in- 
sult; the  latter  being  sometimes  called  sola- 
tium— solace — or  recompense  for  the  wound- 
ed feelings,  as  distinguished  from  special  or 
pecuniary  damages.  1  Sedgwick  (8th  Ed.) 
§  37  et  seq.  Inconvenience,  annoyance,  or 
discomfort  may  also  be  considered.  This, 
of  course,  is  physical,  and  must  not  be  purely 
imaginative,  and  must  be  produced  through 
the  medium  of  the  senses,  not  flow  from  mere 
delicacy  of  taste,  or  refined  fancy,  or  ab- 
normal sensibility.  It  must  be  in  a  tangible 
form,  and  assessable  at  a  money  value.  1 
Sedgwick,  S  42,  and  cases  cited:  Williams 
V.  Railroad,  supra;  4  Sutherland  on  Dam- 
ages, §§  1010  and  1241.  'The  motive  with 
which  a  wrong  is  done  in  some  cases  affects 
the  rule  by  which  compensation  is  measured 
or  losses  estimated.  Where  there  is  fraud 
or  other  intentional  wrong,  compensatory 
damages  are  given  with  a  more  liberal  hand 
by  Juries,  and  their  verdicts  in  such  cases 
are  less  closely  scanned  by  courts  than  in 
cases  where  that  element  is  absent  •  *  * 
But  there  is  a  more  liberal  allowance  of  dam- 
ages where  the  tort  is  an  aggressive  one,  and 
the  entire  damages,  or  some  part  of  them, 
are  not  capable  of  measurement  by  some 
standard  of  value  or  definite  rule."  We 
again  remind  those  who  are  disposed  to  take 
the  law  into  their  own  hands  and  punish 
their  enemies,  or  a  supposed  wrongdoer,  that 
there  is  a  sufficient  legal  remedy  for  every 
alleged  grievance,  and  if  they  will  not  re- 
sort to  the  courts  where  it  can  be  enforced, 
but  prefer  to  act  in  defiance  of  constituted 
authority,  the  fault  and  the  consequences 
will  all  be  theirs,  and  they  have  no  reason 
to  complain  if  that  same  offended  law,  whose 
peaceful  methods  they  have  ignored,  rebukes 
their  defiance  with  heavy  damages. 

It  is  suggested  in  the  evidence  that  W.  O. 
Saunders  had  committed  some  gross  impro- 
priety by  criticising  a  minister  of  the  gospel 
in  his  newspaper.  The  specific  offense  Is  not 
pointed  out,  nor  are  we  in  any  way  informed 
as  to  the  nature  of  his  criticism.  But  this 
is  all  immaterial.  Perhaps  he  may  have 
greatly  exceeded  the  limits  of  fair  and  prop- 
er comment,  and  that  which  he  did  should  be 
reprobated.  We  cannot  say  how  this  is,  nor 
need  we,  as  the  matter  Is  not  before  us. 
There  is  one  thing  very  certain,  though,  the 
defendant,  and  the  multitude  he  was  leading, 
bad  no  right  to  resent  what  he  had  said  by 


approaching  him  and  his  home  in  a  hostile 
manner,  with  threats  and  menaces,  and  with 
a  deadly  weapon,  to  execute  revenge  upon 
him,  however  grievous  his  offense  against 
them  or  against  society,  and  not  even  if  it 
was  a  criminal  libel  he  had  published.  Gov- 
ernment could  not,  upon  any  other  principle, 
exist  or  continuft  as  it  was  designed  to  be, 
when  organized  for  the  peace,  safety,  wel- 
fare, and  happiness  of  the  people.  If  the 
plaintiff  W.  O.  Saunders  has  committed  any 
wrong,  if  he  has  willfully  criticised  a  minis- 
ter, or  committed  any  other  offense  against 
public  decency  or  social  order,  we  have  not 
the  slightest  word  to  utter  in  extenuation  of 
the  outrage,  but  he  should  be  punished  by 
the  law,  and  not  by  the  mob. 

We  find  no  error  in  this  record,  and  it 
must  be  so  certified. 

No  error. 


(166  N.  C.  G24) 

NOBTH  CAROMNA  CHBISTIAN  CJON- 
FERENOE  et  al.  v.  ALrLrEN  et  aL 

(Supreme  Court  of   North  Carolina.     Nov.  9, 

1911.) 

1.  Bbugious  Societies  (8  11^>-Congbega- 
TioNAL  System  of  Chuboh  (iovEBifMEiTT^ 
Bights  of  Chitbches. 

Under  the  congregational  system  of  church 
government,  each  individual  congregation  is 
governed  by  a  majority  of  its  members,  and, 
though  such  congregations  combine  into  asso- 
ciations, the  associations  have  no  supervision  or 
governmental  authority  over  the  individual  con- 
gregations. 

[Ed.  Note.— For  other  cases,  see  Beligious  So- 
cieties, Cent.  Dig.  $$  80-^86 ;    Dec.  Dig.  f  11.*] 

2.  Beligious  Societies  (§  9*)— Election  and 
Removal  of  Tbustees— Statutobt  Authob- 

ITY. 

Under  Revisal  1905,  §§  2670,  2671.  pro- 
viding  that  any  religious  body  may,  from  time 
to  time,  and  at  any  time,  appoint  and  remove 
trustees,  a  church  governed  by  the  congrega- 
tional system  of  church  government  may  remove 
its  trustees  at  will,  without  notice  or  cause 
shown;  and  the  discipline  of  the  denomination, 
which  provides  for  10  days'  notice  and  trial  of 
offenses,  is  applicable  to  moral  infractions  of 
church  discipline,  and  does  not  abridge  the 
power  to  remove  or  appoint  trustees  at  will; 
and  a  majority  of  the  members  of  such  church 
may  remove  trustees,  acting  with  a  minority 
against  the  majority,  and  the  majority  may 
elect  new  trustees,  and  the  majority  of  the 
members  and  the  trustees  may  control  the 
church  property  as  against  the  minority  and  the 
trustees  so  removed. 

[Ed.  Note.— For  other  cases,  see  Beligious  So- 
cieties, Cent.  Dig.  §§  47-74;    Dec.  Dig.  §  9.*] 

Allen,  J.,  dissenting. 

Appeal  from  Superior  Oourt,  Granville 
County;    Daniels,  Judge. 

Action  by  the  North  Carolina  Christian 
Conference  and  others  against  John  Allen 
and  others.  From  a  judgment  for  plaintiffs, 
defendants  appeal.    Beversed. 

Graham  &  Devin,  for  appellants.  B.  S. 
Boyster,  T.  T.  Hicks,  and  A.  A.  Hicks,  for 
appellees. 


•For  other 
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OIABK,  OL  J.  ThlB  waa  an  action  bf  the 
North  Carolina  Christian  Conference  and 
several  members  of  the  Rock  Spring  Chris- 
tlon  Church,  Colored,  for  an  Injunction 
against  Rev.  John  Allen,  Thomas  Qrlssom, 
John  Meadows,  Ben  Smith,  and  James  Bal- 
lej  from  Interfering  with  the  plaintiffs  in 
their  occupation  and  control  of  said  Rock 
Spring  Christian  Church  building  and  prop- 
erty and  their  conduct  of  public  worship  in 
said  building. 

It  appears  by  the  evidence,  both  for  the 
plaintlfb  and  defendants,  that  said  Rock 
Spring  Christian  Church,  and  it  is  so  decreed 
by  the  Judge,  Is  of  the  Christian  faith,  whose 
government  Is  congregational,  and  that  the 
North  Carolina  Conference  of  said  church  Is 
a  merely  voluntary  association,  exercising  no 
control  over  the  church  property  or  the  con- 
gregations; and  hence  the  plaintiff  the  North 
Carolina  Christian  Conference  has, no  right 
or  interest  in  the  church  property,  and  is 
not  a  proper  party  to  this  action. 

[1]  In  Simmons  v.  Allison,  118  N.  C.  770, 
24:  S.  EL  716,  we  had  occasion  to  call  atten- 
tion to  the  distinction  between  those  church- 
es whose  organization  is  oonnectional,  such 
as  the  Protestant  Episcopal,  the  various 
Methodist  churches,  the  Presbyterian,  the 
Roman  Catholic,  and  others,  which  are  gov- 
erned by  large  bodies,  such  as  diocese,  con- 
ferences, and  synods,  and  the  like,  in  which 
the  individual  congregations  bear  the  same 
relation  to  the  governing  body  as  counties 
bear  to  the  state,  and,  on  the  other  hand, 
the  congregational  system,  which  is  in  use 
among  the  Baptists,  the  Congregational,  and 
the  Christian,  and  other  denominations.  In 
these  latter,  the  individual  congelation  Is 
each  an  Independent  republic,  governed  by 
the  majority  of  its  members,  and  subject  to 
control  or  supervision  by  no  higher  author- 
ity. To  the  latter  order,  the  Rock  Spring 
Christian  Church  belonged.  The  churches  of 
the  congregational  system  often  combine  in- 
to aesocJations,  conferences,  and  general  con- 
ventions. But,  unlike  such  organizations  un- 
der the  connectlonal  system,  these  bodies, 
UDder  the  congregational  system,  are  purely 
voluntary  associations,  for  the  puri)ose  of 
Joining  their  efforts  for  missions  and  similar 
work,  but  having  no  supervision,  control,  or 
governmental  authority  of  any  kind .  wbat- 
flN>ever  over  the  individual  congregations, 
which  are  absolutely  Independent  of  each 
other. 

To  the  lattor  syston,  the  Rock  Springs 
Christian  Church,  Colored,  belonged.  It  ap- 
peared m  evidence  that  this  congregation 
had  re-elected  the  Revorend  John  Allen  their 
pastor  in  the  fiall  of  1909.  He  had  already 
served  as  such  for  eight  years.  Soon  after- 
wards^ on  Sunday,  December  18, 1909,  Rev.  J. 
A.  Alexander  appeared  at  the  church,  claim- 
ing that  he  was  sent  by  the  North  Carolina 
Christian  Conference.  At  that  time  there 
were    three   trustees— Arch    Preddy,    Alex. 


Brooks,  and  Thomas  Orlssom.  The  first  two 
named,  being  a  majority  of  the  trustees  sid- 
ed with  Rot.  J.  A.  Alexander,  and,  they 
claiming  control  of  the  building,  said  Alex- 
ander held  services  therein.  Rev.  John  Al- 
len and  the  majority  of  the  congregation  ob- 
jected, but  Brooks  and  Preddy  claimed  to 
be  the  legal  custodians  of  the  property. 
The  majority  of  the  congregation,  with  the 
Reverend  John  Allen,  with  commendable  for- 
bearance, refrained  from  any  interference. 
It  appears  from  the  evidence  of  the  plaintUT 
that  the  objecting  membership,  headed  by 
the  Reverend  John  Allen  were  very  largely 
in  the  majority.  It  appears  in  the  evidence 
that  from  7  to  12  members,  including  the  2 
trustees,  were  with  Alexander,  and  that  36 
members  sided  with  Rev.  John  Allen.  This 
small  minority,  after  holding  services,  were 
dismissed,  whereupon  Pastor  Allen  and  his 
36  members  took  possession  and  held  serv- 
ices', in  spite  of  the  prohibition  of  Alex. 
Brooks  and  Arch  Preddy.  It  was  the  reg- 
ular day  for  church  conference.  The  min- 
utes show  that  the  meeting  then  regularly 
met  and  re-elected  John  Allen  pastor  by  36 
votes;  that  resolutions  were  also  passed,  re- 
moving Alex.  Brooks  as  trustee  for  "forbid- 
ding the  members  to  meet  In  the  church," 
and  A.  R.  Preddy  for  "forcing  his  way  into 
the  church  and  removing  the  lock,"  and 
thereupon  the  defendants  John  Meadovro 
and  James  Bailey,  named  herein  as  defend- 
ants, were  elected  trustees  in  their  place 
The  contest  therefore  turns  upon  the  valid- 
ity of  the  election  of  said  trustees  at  a  reg- 
ular church  meeting  and  the  removal  of  the 
other  two,  for  Thos.  Grissom,  the  other  trus- 
tee, had  sided  with  the  majority  and  the 
Reverend  John  Allen. 

[2]  Revlsal  1905,  2670,  provides  that  any 
religloi)s  body  '*may  from  time  to  time  and 
at  any  time,  appoint  in  such  manner  as 
such  body,  society,  or  congregation  deem 
proper,  a  suitable  number  of  persons  as 
trustees."  And  Revlsal  1905,  2671,  provides: 
'*The  body  appointing  shall  remove  such 
trustees  or  any  of  them.*'  In  Thornton  v. 
Harris,  140  N.  C.  499,  53  S.  E.  342,  it  was 
held  under  those  sections  any  church  has  a 
right  "to  remove  Its  trustees  at  will."  The 
trustees  of  a  church  have  no  property  inter- 
est as  against  the  governing  body  of  the 
church.  They  are  merely  agents,  or,  as  it 
is  expressed  in  one  of  our  opinions,  "A 
church  trustee  is  a  mere  locum  tenens." 
Speaking  algebraically,  church  trustees  are 
merely  x,  y,  and  z.  For  legal  purposes,  they 
represent  the  church  as  to  the  world.  But, 
as  to  the  cestuis  que  trustent,  they  can  be 
appointed  or  removed  at  will.  The  statute 
requires  no  notice  or  cause  to  be  shown.  The 
discipline  of  the  Christian  denomination, 
with  which  the  Rock  Springs  Church  Is  affili- 
ated, provides  for  10  days'  notice  and  trial  of 
"offenses."  But  this  applies  to  moral  delin- 
quencies or  infractions  of  church  discipline 
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— ^in  short,  to  trials  for  off^iaee.  It  could 
not  abridge,  and  does  not  even  refer  to,  the 
power  giyeb  by  the  statutes  to  remoTe  or  ap- 
point trustees  at  will. 

The  Rock  Springs  Church,  under  the  con- 
gregational policy,  is  a:n  independent  entity, 
recognizing  no  superior  in  its  govemment 
Under  the  policy  of  the  denomination  to 
which  it  belongs^  the  majority  of  the  mem- 
bers control  its  government  and  manage- 
ment. The  minutes  of  the  church  show  that 
they  had  cause  to  remove  Freddy  and 
Brooks  as  trustees,  who  had  taken  posses* 
sion  of  the  church,  because,  being  a  major- 
ity of  the  trustees^  they  had  held  the  build- 
ing for  hours  for  a  small  minority,  and  in 
behalf  of  a  minister  not  elected  by  the  con- 
gregation, against  the  majority  of  the  mem- 
bers and  regular  elected  pastor.  Even  if 
the  congregation  had  not  possessed  the  right 
to  remove  Brooks  and  Freddy  at  will,  still 
there  was  no  restriction  in  the  statute,  or  in 
the  church  discipline,  restricting  the  num- 
ber of  trustees,  and  the  election  of  the  two 
new  trustees  was  certainly  valid.  These 
two,  with  Thomas  Orissom,  who  had  re- 
mained loyal  to  the  majority,  constituted  a 
majority  of  the  trustees^  and  it  was  error  to 
enjoin  them  from  controlling  the  property 
and  conducting  public  worship. 

The  minutes  of  the  church  show  that  aft- 
er the  36  members,  together  with  their  duly 
chosen  pastor,  John  Allen,  obtained  posses- 
sion of  the  church,  upon  its  vaoatlon  by 
Rev.  Alexander  and  the  small  minority,  serv- 
ices were  regularly  conducted.  Such  serv- 
ices appear  to  have  been  opened  by  singing, 
not  inappropriately,  the  hymn,  "When  I  can 
read  my  title  dear."  The  text  discussed  by 
the  pastor,  Rev.  John  Allen,  is  given  as 
Jeroniah,  ii,  24.  The  taature  of  the  sermon 
preached  on  that  text  and  ite  application  to 
the  occasion  is  not  so  dear.  The  defendants 
bave  a  majority  of  the  trustees  (three  out 
of  five),  even  if  Freddy  and  Brooks  were  not 
properly  removed.  And  they  have  all  the 
trustees,  if  they  were  legally  Removed,  as 
we  think  is  the  case  under  our  stetute,  and 
the  Judgment  below  must  be  reversed. 

AI4LEN,  J.,  dissents. 


(IffT  N.  c.  a) 

CABMICHAEL  v.  BELL  TELEPHONE  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  15, 

1911.) 

1.  DAHAOES      (U     48,      87*)  —  "COMFENSATOBT 

Damages^—'tunitive  dahaqes.** 

"Compensatory  damages"  are  not  necessa- 
rily confined  to  actual  pecuniary  loss  in  money 
•r  time,  but  embrace  injury  to  feelings  and 
mental  anguish  following  as  a  natural  and  prox- 
imate result  of  the  wrong  complained  of:  while 
*^nitive  damages"  are  awarded  in  addition  to 
compensation,  as  a  punishment  to  the  wrong- 
doer, and  as  a  warning  to  others,  and  they  are 
allowed  only  where  there  are  some  features  of  J 


aggravation,  as  where  the  wrong  Is  done  will- 
fully and  maliciously. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {§  100-103,  188-192;  Dec  Dig.  H 
48.  87.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1357-1358;  voL  7,  pp.  5851^  5852; 
vol.  8,  p.  7775.] 

2.  Damages  (8  28*)— Breach  of  Contbaci— 
Extent  of  Rbcovest. 

A  recovery  for  breach  of  contract  is  con- 
fined to  such  damages  as  were  in  the  reason- 
able contemplation  of  the  parties  at  the  time 
the  contract  was  made,  and  which  are  suscept- 
ible of  ascertainment  with  a  reasonable  degree 
of  certainty,  and  is  ordinarily  limited  to  pe- 
cuniary recompense  for  the  loss  sustained  oy 
the  injured  party,  except  where  an  agreement 
clearly  has  reference  to  a  different  standard^  in 
which  case  the  damages  must  be  awarded  a(> 
cording  to  such  standard. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ti  58,  62;    Dea  Dig.  I  23.*] 

3.  Teleqraphs  and  QTelephonbs  (I  67*)  — 
Wbonoful  Removal  of  Telephone  Sebv- 
ICE— Liability. 

Where  a  telephone  company  operating  un- 
der a  public  franchise  breaches  its  duty  to 
render  service  it  has  undertaken  to  perform,  a 
customer  having  a  contractual  relation  with  it, 
and  suffering  speciid  injury  by  reason  of  such 
breach,  may  sue  in  tort  and  recover  compensa- 
tion for  the  annoyance  and  Inconvenience  and 
humiliation  fairly  attributable  to  the  wrong 
done. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  |  67.*] 

4.  Teleobafhs  and  Telephones  ({  67*)  — 
Wbongful  Removal  of  Telephone  Sebv- 

ICE— LlABILITT. 

Where  a  telephone  comjiany  operating  nn* 
der  a  public  franchise  disconnected  the  tele- 
phone of  a  customer,  who  refused  to  pay  an  un- 
just demand,  and  who,  to  obtain  a  restoration 
of  the  telephone  service,  paid  the  sum  demanded, 
and  it  appeared  that  the  telephone  service  was 
for  household  purposes,  the  customer  could  for 
the  wrong  recover  the  damages  resulting  from 
the  annoyance  and  inconvenience,  together  with 
the  special  damages  resulting  from  the  fact  that 
the  customer's  father-in-law  was  at  the  time 
in  a  hospital,  dangerously  sick;  the  company, 
at  the  time  of  the  discontinuance  of  the  serv- 
ice, having  notice  of  that  fact 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  67.*] 

5.  Teleobaphs  and  Telephones  (|  69*) — 
Discontinuance  of  Telephone  SIbbvicb— 
Punitive  Dahages. 

Where  a  telephone  company  wrongfully  dis- 
connected the  telephone  of  a  customer,  who  re- 
fused to  pay  an  unlawful  demand^  the  jury,  in 
determininj^  the  award  of  punitive  damages, 
must  consider  the  facts  of  uie  case  in  deter- 
mining whether  the  act  of  the  company  was 
done  maliciously,  in  which  case  only  could  they 
award  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  69.*] 

Appeal  from  Superior  Court,  New  Hanover 
Coimty;  Peebles,  Judge. 

Action  by  John  Carmichael  against  the 
Bell  Telephone  Company.  From  a  judgment 
granting  insufficient  relief,  plaintifr  appeals. 
Reversed,  and  new  trial  granted. 

Civil  action  to  recover  damages  for  wrong- 
fully removing  a  telephone  from  plaintiff's 
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premises,  tried  before  his  honor,  R.  B.  Pee- 
bles, Judge,  and  a  Jury,  at  April  term,  1911, 
of  the  superior  court  of  New  Hanover  coun- 
ty. There  was  evidence  tending  to  show: 
That  the  telephone  charges  due  from  plain- 
tiff were  at  the  rate  of  $4.50  per  quarter, 
payable  in  advance,  beginning  January  1st. 
That  plaintiff,  on  8d  of  June,  1908,  paid 
defendant  the  $4.50  for  the  quarter  begin- 
ning April  1st,  and  took  a  receipt  for  same. 
That  in  the  latter  part  of  June  plaintiff 
was  notified  there  was  a  balance  against 
him  of  $3  for  said  quarter,  and,  unless  same 
was  paid,  the  telephone  would  be  removed. 
Plaintiff  protested,  and  informed  the  agents  of 
defendant  company  that  he  had  paid  the  dues, 
and  could  produce  a  receipt  Plaintiff  failed 
to  find  the  receipt  readily,  as  he  had  given 
it  to  his  wife,  who  was  temporarily  from 
home  in  dally  attendance  on  her  father,  who 
hAd  been  operated  on,  and  was  in  the  hos- 
pital, and  thereupon,  In  afternoon  of  June 
27p  1908,  defendant  company,  while  plaintiff 
was  absent,  disconnected  the  phone,  and  de- 
prived plaintiff  and  his  family  of  its  use 
from  Saturday  night  until  Monday  morning, 
June  29th.  That  on  Monday  morning,  June 
29th,  plaintiff  went  to  the  oflices  of  the  com- 
pany, paid  the  $3  daimed  under  protest,  and 
the  service  was  thereupon  restored.  That  in 
July  following  the  plaintiff  found  the  re- 
ceipt for  the  $4.60,  the  entire  price  for  the 
quarter,  and  on  failure  to  adjust  matters  ac- 
tion was  Instituted.  On  the  question  of  dam- 
ages, plaintiff  testified,  among  other  things, 
that  the  telephone  was  used  for  the  purpose 
of  calling  up  physicians,  hospitals,  druggists, 
doing  the  marketing,  grocery  business,  and 
other  general  household  uses,  and  proposed 
further  to  show  that  at  this  particular  time, 
plaintiff  suffered  special  Inconvenience  and 
annoyance  by  reason  of  the  fact  that  his 
father-in-law  had  been  operated  on,  and  was 
then  at  the  hospital  in  a  dangerous  condi- 
tion, and  plaintiff  was  unable  to  communi- 
cate with  the  hospital  concerning  him,  or 
with  his  family,  which  was  then  at  the 
beach  some  distance  away.  This,  with  evi- 
dence from  which  knowledge  of  these  spe- 
cial conditions  on  the  part  of  the  company 
might  be  inferred,  as  proposed  evidence,  was 
excluded,  and  plaintiff  excepted.  There  was 
testimony  on  the  part  of  defendant  to  the 
effect  that  plaintiff  was  not  prompt  in  pay- 
ment of  his  telephone  dues,  and  that  on 
two  or  three  occasions  before  this  it  had 
been  necessary  to  disconnect  his  telephone 
for  nonpayment  of  dues.  That  while  plain- 
tiff produced  a  receipt  for  the  $4.50,  the 
dues  for  the  quarter  ending  June  30,  1908,  as 
a  matter  of  fact,  he  had  only  paid  $1.50, 
and  it  was  so  reported  to  the  company  by 
the  collecting  agent  That  the  receipt  for 
$4.50  was  signed  by  mistake  to  a  printed 
form,  in  which  the  amount  was  so  stated; 
the  agent  failing  to  change  this  to  $1.60,  the 
amount  actually  paid,  and  that  the  books  of 
the  company  showed  the  amount  due  to  be 


$3,  and  that  in  fact  sudi  amount  was  du« 
for  said  quarter.  That  defendant  had  no 
malicious  or  improper  motive  in  disconnect- 
ing the  telephone,  or  in  collecting  the  $3,  but 
acted  in  the  honest'  belief  it  was  enforcing 
its  rights  in  the  premises. 

His  honor  ruled  that  plaintiff  could  not 
in  any  event  recover  damages  in  excess  ot 
$3,  the  amount  of  overcharge  as  claimed  by 
plaintiff,  and  under  such  ruling  the  fol- 
lowing verdict  was  rendered: 

"(1)  Did  the  defendant  unlawfully  cut  out 
plaintifirs  telephone,  as  alleged  in  the  com- 
plaint?   Answer.    Yes. 

"(2)  If  so,  what  damage  is  plaintiff  entitled 
to  recover  therefor?  Answer:  Three  dol- 
lars, and  interest  to  date  from  June  29, 
1908." 

Judgment  on  the  verdict  for  $3,  with  in- 
terest, and  plaintiff  excepted  and  appealed, 
assigning  errors. 

Rountree  &  Garr,  for  appellant  H.  B. 
Palmer,  B.  J.  Clay,  and  J.  D.  Bellamy,  for 
appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  An  impression  not  infrequently 
exists,  and  is  sometimes  acted  on,  that  in  the 
larger  number  of  ordinary  causes  compensa- 
tory damages  should  be  confined  to  actual 
pecuniary  loss,  and  that  any  recovery  above 
actual  loss  in  money  or  time,  having  definite 
pecuniary  value,  partakes  of  the  nature  of 
punitive  damages.  Speaking  to  thla  question 
in  a  concurring  opinion  in  Ammons  v.  Rail- 
road, 140  N.  C.  199,  62  S.  EL  733,  it  was 
said:  "The  court  below  and  the  parties  liti- 
gant seem  to  have  considered  that  the  sev- 
enth issue  on  actual  damages  was  confined 
to  pecuniary  loss,  and  that  any  recovery 
over  and  above  this  must  be  had,  if  at  all, 
on  the  eighth  issue,  above  set  out  But 
this  is  not  at  all  true.  'Actual,'  in  the 
sense  of  compensatory  damages,  is  not  re- 
stricted necessarily  to.  the  actual  loss  in  time 
or  money.  The  claimant  may  be  confined  to 
this,  if  the  Jury  so  determine;  but  more 
than  this  is  contained  in  the  term,  and  more 
than  this  is  covered  by  the  issue.  As  said 
by  Clark,  C.  J.,  in  Osborn  ▼•  Leach,  135  N. 
C.  628,  47  S.  E.  811,  66  L.  R.  A.  648:  'Where 
the  facts  and  nature  of  the  action  so  war- 
rant, actual  damages  include  pecuniary  loss, 
physical  pain,  and  mental  suffering,*  etc 
And  again:  ^Compensatory  damages  include 
all  other  damages  than  punitive,  thus  em- 
bracing not  only  special  damage  as  direct  pe- 
cuniary loss,  but  injury  to  feelings,  mental 
anguish,*  etc.^-citing  18  Am.  &  Eng.  Enc 
(2d  Ed.)  1082;  Hale  on  Damages,  pp.  99,  106. 
And  this  last  author  says:  'It  may  be  stated 
as  a  general  rule,  in  actions  of  tort,  that 
whenever  a  wrong  Is  committed  which  will 
support  an  action  to  recover  some  damages 
compensation  for  mental  suffering  may  also 
be  recovered,  if  such  suffering  follows  as  a 
natural  and  proximate  result*  And  so  here, 
where   a   passenger   is    wrongfully    ejected 
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from  a  railroad  train,  the  demand  may  be 
considered  as  one  In  tort,  and,  on  an  issue 
as  to  actual  or  com];)ensator7  damages,  he 
may  recoTer  what  the  Jury  may  decide  to 
be  a  fair  and  Just  compensation  for  the  in- 
Jury,  Including  his  actual  loss  in  time  or 
money,  physical  inconvenience  and  mental 
suffering,  or  humiliation,  endured,  and  which 
could  be  considered  as  a  reasonable  and  prob- 
able result  of  the  wrong  done.  McNeill  v. 
Railroad.  135  N.  O.  683,  47  S.  B.  765,  67  L. 
R.  A.  227;  Head  v.  Railroad,  79  Ga.  858,  7 
S.  E.  217,  11  Am.  St  Rep.  434;  Hale  on 
Damages,  supra,  %  261.  As  said  by  Beckley, 
J.,  in  Head's  Oase:  'Wounding  a  man's  feel- 
ings is  as  much  actual  damages  as  breaking 
his  }imb.  The  difference  is  that  one  is  inter- 
nal and  the  other  external;  one  mental,  the 
other  physical.  At  common  law,  compensa- 
tory damages  include,  upon  principle,  and,  I 
think,  upon  authority,  salve  for  wounded 
feelings,  and  our  Gode  had  no  purpose  to 
deny  such  damages  where  the  common  law 
allowed  them.'  And  on  the  subject  of  puni- 
tive damages  it  was  further  said :  'Exempla- 
ry or  punitive  damages  are  not  given  with 
a  view  to  compensation,  but  are  under  cer- 
tain circumstances  awarded  In  addition  to 
compensation,  as  a  punishment  to  defendant, 
and  as  a  warning  to  other  wrongdoers.  They 
are  not  allowed  as  a  matter  of  course,  but 
only  where  there  are  some  features  of  ag- 
gravation, as  when  the  wrong  is  done  will- 
fully and  maliciously,  or  under  circumstanc- 
es of  rudeness  or  oppression,  or  in  a  manner 
which  evinces  a  re<±less  and  wauton  disre- 
gard of  plaintiff's  rights.'"  In  the  view  of 
compensatory  damages,  suggested  with  ap- 
proval in  this  citation,  there  was  error  in  the 
ruling  which  limited  plaintiff's  recovery  In 
any  aspect  of  the  case  to  the  $3,  the  amount 
of  money  wrongfully  collected  by  defend- 
ant, whether  the  action  should  be  consid- 
ered as  one  for  a  breach  oft  contract  or  for 
a  tort 

[2]  It  is  true  that  recovery  for  breach  of 
contract  is  confined  to  such  damages  as  were 
In  the  reasonable  contemplation  of  the  par- 
ties at  the  time  same  was  made,  and  which 
are  susceptible  of  ascertainment  with  a  rea- 
sonable degree  of  certainty,  and  that  ordi- 
narily this  damage  Is  limited  to  pecuniary 
recompense  for  the  loss  sustained  by  the  in- 
jured party;  but  this  will  be  found  to  have 
its  origin  and  basis  in  the  fact  that  the  vast 
majority  of  contracts  concern  themselves 
with  pecuniary  values,  and  have  the  pecuni- 
ary standard  for  adjustment  alone  In  con- 
templation; but,  where  an  agreement  clear- 
ly has  reference  to  a  different  standard, 
damages  in  case  of  breach  must  be  awarded 
according  to  the  standard  which  the  par- 
ties have  adopted.  This  is  the  prlDciple  up- 
on which  recoveries  for  mental  anguish  in  a 
certain  class  of  telegraph  cases,  and  when 
treated  simply  as  actions  for  breach  of  con- 
tract, are  properly  made  to  rest  as  shown 


in  the  well-considered  opinion  by  our  pres- 
ent Chief  Justice,  in  Young  v.  Telegraph  Co., 
107  N.  a  870,  11  S.  B.  1044,  9  L.  R.  A.  660, 
22  Am.  St  Rep.  883,  a  decision  since  fol- 
lowed and  applied  by  the  court  in  numerous 
cases;  and  so  in  contracts  for  telephone  serv- 
ice for  household  purposes  pecuniary  values 
are  not  ordinarily  in  contemplation,  and  on 
breach,  even  when  the  action  is  simply  for 
breach  of  contract  a  different  standard  of 
adjustment  must  necessarily  or  may  proper- 
ly be  adopted,  to  wit  a  fair  compensation 
for  the  loss  and  for  the  inconvenience  and 
annoyance  in  being  wrongfully  deprived  of 
the  service  stipulated  for.  Telephone  v.  Ho- 
bart  89  Mis&  252,  42  South.  349.  Hale  on 
Damages,  p.  102. 

[3]  On  the  allegations  of  the  complaint 
however,  and  the  facts  In  evidence,  the  platu- 
tiff  is  not  confined  to  a  recovery  for  breach 
of  contract  It  appears  that  defendant  is  a 
public  service  corporation,  operating  under  a 
public  franchise,  and  for  breach  of  duty  fn 
rendering  the  service  it  has  undertaken  to 
perform,  one  having  contract  relations  with 
such  company,  and  suffering  special  Injury 
by  reason  of  such  breach,  is  entitled  to  sue 
in  tort  and,  in  case  of  recovery,  have  his 
damages  admeasured  as  In  that  character  of 
action.  This  was  held  in  Peanut  Co.  v. 
Railroad,  155  N.  C.  148,  71  S.  E.  71,  citlug 
several  other  decisions  to  like  effect  and  see 
in  that  case  more  especially  the  concurring 
opinion  of  Associate  Justice  Allen,  as  to  the 
obligation  of  diligence  imposed  by  the  law 
upon  corporations  of  this  kind,  and  the  char- 
acter of  action  available  in  case  of  breach 
causing  special  damages  to  persons  having 
contract  relations  with  such  companies. 
Plaintiff,  then,  having  a  right' to  sue  in  tort 
if  his  cause  of  action  Is  established,  is  enti- 
tled to  recover  a  compensation  for  the  an- 
noyance and  inconvenience  and  humiliation 
fairly  attributable  to  the  wrong  done,  and 
under  facts  as  they  existed  at  the  time  the 
same  was  committed.  Peanut  Co.  v.  Rail- 
road, supra. 

[4]  And  in  this  view  the  annoyance  and 
inconvenience  naturally  arising  from  the 
fact  that  plaintiff's  father-in-law  was  at  the 
time  in  the  hospital,  cmd  supposed  to  be  in 
a  dangerous  condition.  If  this  circumstance 
was  known  to  the  company  or  Its  managing 
officers — not,  of  course,  the  suffering  and 
anxiety  caused  by  the  father-in-law's  placing 
and  condition,  but  the  annoyance  and  anxle^ 
ty  occasioned  by  the  loss  of  the  telephone 
service  at  such  time — In  considering  any 
damages  Imputable  to  this  source,  the  obli- 
gation on  plaintiff  to  do  what  he  could  rea- 
sonably do  to  lessen  his  anxiety  is  also  a 
proper  subject  for  consideration.  Bowen  v. 
King,  146  N.  C.  385,  59  S.  E  1044;  Railroad 
V.  Hardware  Co.,  143  N.  C.  54,  55  S.  E.  422. 

[5]  On  the  question  of  punitive  or  exem- 
plary damages,  recurring  again  to  the  doc- 
trine as  stated  in  the  Ammons  Case,  supra 
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if  the  Jury  flbould  find  that  the  wrong  com- 
plained of  was  committed,  and  that  the  same 
was  done  maliciously,  or  under  such  circum- 
stance of  willfulness  on  part  of  defendant 
as  to  show  a  wanton  or  reckless  disregard 
oi  plaintifTs  rights,  they  may,  in  addition 
to  compensatory  damages,  award  such  ad- 
ditional damages  by  way  of  punishment  as 
they  may  deem  right  and  proper.  In  this 
aspect  of  the  matter,  the  principles  and  au- 
thorities applicable  are  more  fully  discussed 
and  referred  to  in  the  case  of  Williams  t. 
Baihroad,  lU  N.  G.  602,  57  S.  B.  216,  12  L. 
B.  A.  (N.  S.)  191. 

On  this  question  of  allowing  exemplary 
damages,  as  well  as  the  amount,  in  case  the 
Jury  should  determine  to  award  the  same, 
the  fact  that  plaintiff  informed  defendant 
of  the  payment  of  the  amount  due,  and  that 
he  had  a  receipt  showing  this,  and  that  de- 
fendant stUl  insisted  there  was  no  such 
payment,  and  further  the  fact  that  plaintiff 
had  several  times  before  made  default  in 
payment  of  his  dues,  and  that  this  collect- 
ing agent  had  informed  the  managing  officers 
of  the  company  there  was  a  balance  still 
due,  and  that  the  books  of  the  company 
showed  this  to  be  correct,  are  circumstances 
relevant  to  the  inquiry. 

For  the  error  indicated,  plaintiff  is  entitled 
to  a  new  trial  of  this  causes  and  it  is  so 
ordered. 

New  triaL 


DE  BRUHL  v.  HOOD. 

(Supreme  Court  of  North  Carolina.     Nov.  9, 

1911.) 

Upon  Rehearing. 

Costs  (S  42*)— Effbct  of  Tendkb. 

In  a  smt  to  enjoin  foreclosure,  where  the 
mortgagor  alleged  that  only  a  certain  amount 
was  due  and  made  a  tender  of  it.  which  was  re- 
fused by  the  mort^gee,  who  claimed  a  mudi 
larger  sum,  a  verdict  for  an  amount  less  than 
the  sum  tendered  entitled  the  mortgagor  to  his 
eosts. 


[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §{  137-164 ;   Dec.  Dig.  |  42.*1 

On  motion  for  rehearing,  motion  denied. 
For  former  opinion,  see  72  S.  B.  83. 

PER  CURIAM.  This  is  a  motion  to  recon- 
sider this  case,  as  decided  at  this  term,  for 
the  purpose  of  having  the  plaintiff  taxed 
with  the  costs  of  the  lower  court,  instead 
of  the  defendant,  who  was  taxed  with  the 
costs  by  that  court  It^  is  based  upon  the 
ground  that  this  court  held  that  the  tender 
of  payment  had  not  been  kept  good,  and  as 
the  court  below  held  that  "a  tender  had 
been  made  and  the  verdict  of  the  Jury  was 
far  less  than  the  amount  of  the  tender,"  and 
costs  were  adjudged  against  the  defendant, 
there  should  be  a  reversal  as  to  costs.  We 
do  not  think  so.    The  motion  is  based  on  a 


misapprehension  as  to  the  scope  of  our  de- 
cision. The  dispute  was  as  to  the  true 
amount  due  upon  the  mortgage;  the  suit 
having  been  brought  by  the  mortgagor,  who 
is  plaintiff  herein,  to  enjoin  a  sale  under 
the  powers  of  sale  contained  In  the  mort- 
gages. Plaintiff  erroneously  supposed  the 
amount  was  $273.68  and  tendered  that  sum» 
which  defendant,  the  mortgagor,  refused  to 
accept,  contending  that  the  amount  due  waa 
$1,180.96.  An  Issue  was  made  up  upon  those 
contentions  and  submitted  to  the  Jury,  and 
they  found  upon  sufficient  evidence  that  it 
was  neither  of  the  amounts  as  claimed  by 
the  parties,  but  $203,  and  Judgment  for  the 
defendant  was  entered  for  that  amount  The 
defendant  lost  upon  the  issue,  and  was 
therefore  properly  taxed  with  the  costs. 
The  validity  of  the  tender  had  nothing  to 
do  with  the  Judgment  for  costs  against  the 
defendant  That  was  based  entirely  upon 
the  verdict  by  which  he  failed  to  recover 
the  amount  demanded,  but  much  less  than 
plaintiff  had  tendered.  We  decided  that  the 
refusal  to  accept  the  money,  when  tendered 
by  the  plaintiff,  left  the  matter  open  as  to 
the  correct  amount  due  upon  the  debt 

Th^  will  clearly  appear  by  this  extract 
taken  from  the  opinion  of  this  court:  **We 
see  from  this  case  that,  even  when  the  ten- 
der was  held  to  be  good  and  continuing,  by 
reason  of  what  was  said  to  be  equivalent 
to  actual  payment  into  court,  the  court  had 
the  right  to  find  the  correct  amount  and  e|i- 
ter  Judgment  for  it,  and  not  for  the  larger 
amount  which  was  tendered;  and,  a  fortio- 
ri, this  can  be  done  when  the  t^ider  was 
made  out  of  court,  and  under  the  circum- 
stances in  this  case."  De  Bruhl  v.  Hood,  72 
S.  E.  83.  The  defendant  was  really  cast 
in  the  suit,  and  was  therefore  properly  ad- 
Judged  to  pay  the  costs. 

Motion  denied. 


(IfiS  N.  C.  678> 

DAVIDSON  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  15, 

1911.) 

1.  Railboads  (I  440*)— Injubiks  to  Anxicala 
AT  Cbossino  —  Actions  ~  Issues  —  Last 
Clear  Changs. 

The  evidence  for  plaintiff  in  an  action  for 
injuries  to  bis  team  at  a  railroad  crossing  tend- 
ed to  prove  that,  as  his  driver  approached  the 
tracks,  the  watchman  signaled  him  to  cross, 
and  that,  as  he  was  crossing,  the  yardmaster 
hit  the  mules  and  tried  to  stop  them,  and  that 
in  consequence  they  were  injured  by  a  train. 
Defendant's  evidence  tended  to  prove  that  the 
watchman  signaled  the  driver  to  stop  before  he 
started  to  cross  the  tracks,  that  he  did  not  heed 
the  signal,  and  that,  when  the  yardmaster  at- 
tempted to  stop  and  turn  the  mules,  the  driver 
whipped  them  up,  in  consequence  of  which  they 
were  struck  by  a  train.  Held,  that  the  issue 
as  to  last  clear  chance  is  not  raised. 

[Ed.   Note. — For  other  cases,   see  Railroads. 
Cent.  Dig.  §§  1570-1574;   Dec.  Dig.  |  44a*] 
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2.  Apfsax  and  Bhbob  (|  062*)  —  Record — 
con0lt78iyxnes8. 

The  Supreme  Court  is  bound  by  the  rec- 
ord, even  thou^^h  it  seems  improbable  that  it 
can  be  true. 

PBid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  U  2850-2852;  Dec  Dig.  { 
662.*] 

3.  Appeal  and  Bbbob  ({   1064*)— Retiew— 

HabULESS    EBBOB^lNSTBUCnONS    iNYADIlfO 
PBOVINCB  01"  JUBT. 

In  an  action  against  a  railroad  for  in- 
juries to  plaintiflTs  team  at  a  crossing,  where 
the  eridence  was  conflicting  both  as  to  negli- 
gence and  contributory  negligence,  a  charge  sub- 
stantiallT  to  the  effect  that,  if  it  was  not  found 
that  plaintilPs  driver  was  guilty  of  negligence, 
the  issue  as  to  whether  the  injury  was  caused 
by  the  contributory  negligence  of  the  plaintiff's 
driver  should  be  answered  affirmatively,  is  man- 
ifest error,  entitling  plaintiff  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SI  4219,  4221-4224;  Dec. 
Dig.  i  1064.*] 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty;   Lyon,  Judge. 

Action  by  J.  A.  Davidson  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    New  trial. 

These  issues  were  submitted  without  ob- 
jection: 

"(1)  Wa«  plalnttfTs  mules  and  wagon  in- 
jured by  tbe  negligence  of  the  defendant,  as 
alleged  In  the  complaint?   Answer:    Yes. 

"(2)  Was  the  mules  and  wagon  Injured  by 
the  contributory  negligence  of  the  plalntifTs 
driver,  as  alleged  In  the  answer?  Answer: 
Yes. 

"(3)  What  damage,  if  any,  Is  the  plaintiff 
entitled  to  recover?    Answer:    " 

H.  P.  Grler  and  Z.  V.  Long,  for  appellant. 
Lb  C.  Caldwell,  for  appellee. 

BROWN,  J.  [1]  The  evidence  for  plaintiff 
tends  to  prove  that  his  driver,  Arthur  John- 
son, approached  defendant's  tracks  at  States- 
yllle  with  a  view  to  crossing;  that  the 
watchman  signaled  him  to  cross,  and,  as  he 
was  driving  across,  the  yardmaster  hit  the 
mules  in  the  face,  and  tried  to  stop  them; 
and  that  in  consequence  they  were  injured 
by  a  train.  Plaintiff  contends  that,  if  the 
yardmaster  had  not  Interfered,  his  team 
would  have  safely  crossed.  The  defendant's 
evidence  tends  to  prove  that  the  watchman 
signaled  the  driver  to  stop  before  he  started 
across  the  tracks;  that  be  did  not  heed  the 
signal;  that,  when  the  yardmaster  attempted 
to  stop  and  turn  the  mules,  the  driver  whip- 
ped them  up.  In  consequence  of  which  the 
approaching  train  ran  Into  them. 

It  is  contended  that  his  honor  should  have 
submitted  an  Issue  as  to  the  last  clear  chance. 
Upon  the  evidence  in  this  case  and  the  con- 
tentions of  the  parties  we  do  not  think  the 


issue  is  raised.  If  It  was,  however,  the 
plaintiff  failed  to  tender  the  issue  and  ex- 
cept to  those  submitted. 

The  plaintiff  excepted  to  the  charge  of 
the  court  upon  the  second  issue,  which  Is  as 
follows:  "Now,  the 'defendant  contends  that, 
if  you  should  find  that  the  defendant  was 
negligent,  If  you  should  find  that  it  signaled, 
or  Invited  the  plaintiff's  driver,  Johnson,  to 
come  on  with  the  wagon  and  team,  that  still 
plaintiff's  servant  was  guilty  of  contributory 
negligence.  When  he  was  on  the  main  track, 
when  they  tried  to  stop  him,  the  evidence 
you  will  remember  tends  to  show  that  the 
plaintiff  Johnson  was  on  the  middle  track, 
the  main  track,  that  Garrison  jumped  off  the 
car  and  ran  and  hit  the  mules  In  the  face 
with  his  hat,  caught  hold  of  one  of  them, 
and  the  flagman  ran  around  with  his  flag 
trying  to  flag  them  down.  The  evidence 
tends  to  show  that  the  driver  of  plalntUTs 
team  put  whip  to  them  and  forced  them  on, 
if  you  find  that  to  be  a  fact,  notwithstand- 
ing the  negligence  of  the  defendant,  if  you 
find  that  the  defendant  was  negligent.  If  you 
further  flnd  that  notwithstanding  the  de- 
fendant's negligence,  the  plaintiff  could  have 
avoided  the  Injury  by  assisting  the  flagman 
and  Garrison  to  stop  the  mules  and  not 
whip  them,  and  If  you  flnd  that  his  putting 
whip  to  the  mules  and  not  trying  to  stop  is 
the  proximate,  cause,  the  burden  being  on 
the  defendant  to  show  by  the  greater  weight 
of  the  evidence,  It  would  be  your  duty  to 
answer  the  second  Issue  *Yes.'  If  you  do  not 
so  flnd  that  it  was  the  negligence  on  the 
part  of  Johnson,  the  driver,  why  you  would 
answer  the  second  Issue  'Yes.' " 

[2,  3]  It  may  be  that  his  honor  inadvertent- 
ly used  the  word  "Yes"  at  dose  of  the  above 
paragraph,  and  Intended  to  use  the  word 
"No."  But  we  are  bound  by  the  record.  If 
the  evidence  offered  by  the  defendant  Is  be- 
lieved, the  driver,  Johnson,  was  guilty  of 
very  gross  negligence  which  directly  caused 
the  Injury,  and  would  bar  a  recovery,  but 
this  evidence  was  controverted  by  plaintiff. 
The  instruction  of  the  court  as  appearing  in 
the  record  was  tantamount  to  directing  a 
verdict  He  charged  substantially:  **If  you 
do  not  flnd  that  Johnson  was  guilty  of  neg- 
ligence, you  win  answer  second  issue,  'Yes.' " 
This  Is  manifest  error,  and  entitles  plaintiff 
to  another  trial.  We  doubt  not  that  the  rec- 
ord is  erroneous,  or  else  that  It  was  a  lapsus 
linguae  upon  the  part  of  the  careful  and 
painstaking  judge,  but  it  appears  so  in  the 
record,  and  we  are  bound  by  It  It  Is  our 
duty  to  state  that  the  case  on  appeal  was 
agreed  to  by  counsel  and  not  submitted  to 
the  judge. 

New  trial. 
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(N.a 


056  N.  C.  484) 

HORNBB  Y.  OXFORD  WATER  & 
ELECTRIC  CO. 

(Supreme  Ooart  of  North  Carolina.     Not.  9, 

1911.) 

!•  Costs  (8  74*)  —  Poweb  of  Awabd  —  Aiteb 
Affibhancb  on  Appeal. 

Where  the  court  on  rendering  judgment  for 
defendant  makes  no  allowance  to  a  referee  and 
commissioner,  it  can  adjust  and  apportion  such 
costs  on  motion  therefor  after  an  affirmance  hy 
the  Supreme  Court  has  been  certified  down. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  §  74.*] 

2.  Appeal  and  Eebob  (S  119*>— Allowance 

OF  Costs— Review. 

A  ruling  of  the  court  below  on  a  motion  to 
allow  and  apportion  costs  founded  upon  a  lack 
of  power  is  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  823-839;  Dec.  Dig.  { 
U9.*] 

S.  Costs  (5  12*)— Discretion  of  Coubt— Fees 
OF  Refbbees  and  Cohhissionebs. 

Under  Revisal  1906,  S  1268,  fees  of  referees 
and  commissioners  to  take  depositions  may  be 
taxed  against  either  party  or  apportioned  among 
the  parties,  in  the  discretion  of  the  superior 
court. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  §  12.*] 

Appeal  from  Superior  Court,  Granville 
County;  Daniels,  Judge. 

Action  by  J.  C.  Homer  against  the  Ox- 
ford Water  &  Electric  Company.  Motion  to 
divide  the  fees  of  a  referee  and  commission- 
er between  plaintiff  and  defendant  denied, 
and  plaintiff  appeals.    Reversed. 

Motion  to  divide  the  fees  of  referee  and 
commissioner  between  plaintiff  and  defend- 
ant under  Revisal,  $  1268.  The  court  denied 
the  motion,  and  plaintiff  appealed. 

Graham  &  Devin  and  B.  S.  Royster,  for 
appellant     John  W.  Hinsdale,  for  appellee. 

BROWN,  J.  At  August  term,  1910,  of  the 
superior  court  of  Granville  county.  Judge 
LyoU  rendered  Judgment  against  the  plain- 
tiff, dissolving  the  restraining  order  thereto- 
fore issued,  and  ordered  "that  the  defend- 
ants do  recover  against  the  plaintiff  and  the 
surety  on  his  prosecution  bond  the  costs  of 
this  action."  From  said  Judgment  plaintiff 
appealed  to  Supreme  Court,  which  affirmed 
the  Judgment  153  N.  C.  535,  69  S.  E.  607, 
138  Am.  St  Rep.  681.  Upon  the  opinion  be- 
ing certified  down,  the  defendant,  at  May 
term,  1911,  moved  for  Judgment  In  accord- 
ance with  said  opinion.  Plaintiff  moved 
that  the  allowance  to  the  referee  and  stenog- 
rapher and  commissioner  to  take  depositions 
be  paid  equally  by  plaintiff  and  defendant 
The  court  "being  of  opinion  that  he  is  con- 
cluded by  the  Judgment  rendered  at  a  former 
term,  adjudging  that  the  defendant  recover 
of  plaintiff  the  payment  by  defendant  of  any 
part  of  the  costs,  adjudged  that  the  defend- 
ant above  named  do  recover  against  plaintiff 


above  named  the  costs  of  this  action.  In- 
cluding an  allowance  to  the  referee  of  $375, 
$75  of  which  shall  be  paid  to  his  stenog- 
rapher as  a  part  of  the  costs  of  the  referee, 
and  costs  of  taking  depositions;  Francis  J. 
McLaughlin,  commissioner,  $38.75,  and  Har- 
ry Winfleld,  commissioner,  $20.  It  is  ordered 
that  the  clerk  shall  tax  the  said  amounts  in 
the  costs  in  this  action."  From  this  ruling 
the  plaintiff  appealed. 

[1]  The  court  made  no  allowance  to  ref- 
eree and  commissioner  at  August  term,  1910, 
when  the  Judgment  was  rendered  which  this 
court  affirmed,  but  those  fees  were  fixed  and 
allowed  by  Judge  Daniels  at  May  term, 
1911.  His  honor  bases  his  refusal  to  appor- 
tion them  upon  a  supposed  lack  of  power, 
thinking  he  was  precluded  by  the  former 
Judgment 

[21  In  that  he  was  in  error,  and,  aa  he 
founds  his  ruling  upon  a  lack  of  power,  it  is 
reviewable.  State  v.  Fuller,  114  N.  C.  894. 
19  S.  E.  797 ;  Martin  v.  Bank,  131  N.  a  123, 
42  S.  B.  558.  We  think  he  had  as  much 
right  to  apportion  or  divide  the  fees.  If  he 
saw  fit  to  do  so,  as  he  had  to  fix  them  at 
all. 

[3]  Under  Revisal  1905,  S  1268,  fees  of 
referees  and  commissioners  to  take  deposi- 
tions may  be  taxed  against  either  party  or 
apportioned  among  the  parties  In  the  discre- 
tion of  the  superior  court  Cobb  v.  Rhea, 
137  N.  a  298,  49  S.  B.  161 ;  Field  v.  Wheel- 
er, 120  N.  C.  269,  26  S.  B.  812.  As  the  Judge 
who  tried  the  cause  and  rendered  Judgment 
failed  to  pass  on  the  matter  of  referees'  fees 
and  commissions  and  as  the  Judgment  then 
rendered  contains  no  reference  to  them,  it 
was  entirely  within  the  power  of  the  supe- 
rior court  at  a  subsequent  term  to  adjust 
them. 

The  superior  court  will  hear  and  pass  on, 
the  motion  and  tax  the  fees  as  a  whole  against 
plaintiff,  or  apportion  them  in  its  sound  dis- 
cretion between  plaintiff  and  defendant 

Reversed. 


(157  N.  C.  10) 

JEFFORDS  et  al.  v.  ALBEMARLB 
WATERWORKS. 

(Supreme  Court  of  North  Carolina.     Nov.  15, 

191L) 

1.  Evidence  (|  474%*)— Opinion  Bvidencb— 
Condition  of  Machine. 

Testimony  in  an  action  on  a  contract  for 
boring  an  artesian  well  that  witness  used  the 
best  and  latest  all-round  equipped  machine  for 
drilling  water  wells,  that  it  was  equipped  with 
all  necessary  tools  for  drilling  and  straightening 
crooks  in  water  wells,  and  that  he  could  have 
gone  on  with  the  machine  to  any  desired  depth 
within  800  feet,  was  competent,  though  the 
witness  had  not  qualified  as  an  expert,  since 
the  testimony  of  a  witness  as  to  a  physical  fact 
peculiarly  within  his  knowledge  is  not  expert 
evidence. 

[Ed.    Note.— For   other  cases,   see   Evidence. 
Cent.  Dig.  ||  2220-2233 ;   Dec  Dig.  {  474^!^ 
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2.  Contracts  (|  S46*)  —  Aonoir— Ibsubb  — 

PBOOF  AlTD  VABIANOK. 

In  an  action  to  recover  the  contract  price 
for  boring  an  artesian  well,  evidence  of  a  leo- 
ond  contract,  which  was  not  pleaded,  was  prop- 
erly ezcladea 

[Ed.  Note.— For  other  cases,  see  Contracts^ 
Gait  Dig.  tS  1718-1753 ;  Dec.  Dig.  I  346.*] 

8.  Depositions  (8  12*)— Adhibsion  in  Evi- 

DBNOS— DKPONBNT   OXJT   OF   STATE.   ' 

Under  the  express  provisions  of  Revisal 
1905,  I  1645,  subds.  2,  9,  a  deposition  of  a  wit- 
ness not  present  at  the  trial  who  is  a  resident 
•f  another  state,  or  is  more  than  75  miles  from 
the  place  where  the  court  la  sitting,  is  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Gent  Dig.  {  27;   Dec  Dig.  i  12.*] 

4.  EviDKNCs  (8  441*)— Parol  Evidencs— Ad- 

MISSIBILITT. 

Conversations  preceding  the  ezecntion  of  a 
written  contract  are  not  admissible,  in  the  ab- 
sence of  fraud  or  misrepresentation,  to  vary  the 
contract 

[£3d.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  §{  2030-2047 ;   Dec.  Dig.  S  441.*] 

6.. Evidence  (|  129*)— ADiassiBiLrrr— Otheb 

Tbansagtions. 

In  an  action  on  a  contract  for  the  boring 
of  an  artesian  well,  the  question  as  to  the  in- 
sufficiency of  a  prior  machine  and  its  equipment 
is  irrelevant^  since  it  would  throw  no  light  up- 
on the  inquiry  of  the  court 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  388-393,  395-398;  Dec  Dig.  S 
129.*] 

6.  Depositions  (|  83*)— Quashing— Gbounds. 

A  deposition  can  be  quashed  only  for  irreg- 
ularities in  the  taking  or  for  the  incompetency 
of  the  witness,  and  not  upon  the  ground  that 
some  of  the  answers  were  incompetent  or  ir- 
relevant as  such  questions  and  answers  should 
be  excepted  to. 

[E3d.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  ||  219-226 ;  Dec/Dig.  S  83.*] 

7.  Depositions  (|  40*)— Commission  and  No- 
■    tice— Nahb  of  Witness. 

Where  the  notice  to  take  a  deposition  gives 
the  name  of  the  witness  and  the  address  of  the 
commissioner  before  whom  it  is  to  be  taken,  so 
that  defendant  Imew  that  such  witness  was  to 
be  examined,  the  cause  In  which,  the  place 
where,  and  the  commissioner  before  whom  he 
was  to  be  examined,  the  commission  was  suffi- 
cient, though  the  name  of  the  witness  was  not 
stated  in  the  commission. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Gent  Dig.  §  61 ;  Dec  Dig.  |  40.*] 

8.  Reference  (I  101*)  —  RECoiaoTTAL  —  Dis- 
cretion OF  Court. 

The  refusal  of  the  court  to  which  a  ref- 
eree's report  is  returned  to  recommit  the  report 
Is  a  matter  which  rests  in  the  court's  discretion. 
[Ed.   Note. — For  other  cases,  see  Reference, 
Cent  Dig.  §|  10^-180;   Dec.  Dig.  S  101.*] 

9.  Appeal  and  Error  (§  1022*)— Findings  of 
Referee— Report— Conclusiveness. 

Exceptions  to  the  findings  of  facts  by  a  ref- 
eree on  the  ground  that  they  are  contrary  to  the 
weight  of  the  evidence  are  addressed  solely  to 
the  trial  judge,  and  not  reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor.  Cent  Dig.  {(  4015-4018;  Dec  Dig.  t 
1022.^] 

Appeal  from  Siiperior  Court,  Stanly  Coun- 
ty;   Lyon,  Judge. 

Action  by  George  Jeffords  and  others 
against  the  Albemarie  Waterworks.     Judg- 


ment for  plaintifCs,  and  defendant  appeala 
Affirmed. 

J.  R.  Price  and  T.  F.  Klnttz,  for  appel 
lant    Jerome  ft  Price  and  R.  L.  Smith,  for 
appellees. 

CliARK,  C  J.  This  is  an  action  to  recover 
the  contract  price  for  boring  an  artesian 
well.  The  plaintiffs  alleged  that  they  were 
wrongfully  prevented  by  the  defendants  from 
completing  the  contract;  but  the  defendants 
denied  this,  and  alleged  that  the  failure  of 
the  plaintiffs  to  complete  the  contract  was 
caused  by  their  failure  or  refusal  to  use  the 
necessary  machinery  for  straightening  crook- 
ed places  in  the  well,  caused  by  the  drill 
being  deflected  by  liard  rock. 

[1]  The  case  was  referred  to  a  referee, 
who  adjudged  the  plaintifCs  entitled  to  re- 
cover the  contract  price  for  the  work  actu- 
ally done  up  to  the  time  they  were  stopped 
by  the  defendants.  The  exceptions  before  us 
are  to  the  Judge's  overruling  the  exceptions 
by  the  defendants  to  the  referee's  report 
Exceptions  1, 2,  and  8  are  to  the  witness  stat- 
ing in  reply  to  questions  asked  that  the  ma- 
chine was  "the  best  and  latest  all-round 
equipped  machine  for  drilling  water  wells; 
that  it  was  equipped  with  all  necessary  tools 
for  drilling  and  straightening  crooks  in  wa- 
ter wells;  and  that  he  could  liave  gone  on 
any  desired  depth  within  800  feet  with  that 
machine."  The  objection  is  on  the  ground 
that  the  witness  had  not  qualified  as  an  ex- 
pert, but  we  do  not  think  that  "the  testi- 
mony of  a  witness  concerning  a  physical  fact 
peculiarly  within  his  knowledge"  is  expert 
evidence.  Britt  t.  Railroad,  148  N.  C.  40, 
61  S.  E.  601,  and  cases  there  cited. 

[2]  The  evidence  as  to  the  second  contract 
was  properly  ruled  out,  as  there  was  no  plea 
of  a  second  contract 

[3]  The  objection  to  the  deposition  of 
George  Jeffords  because  he  was  a  party  to 
the  action,  and  was  in  this  state  when  the 
action  was  begun  cannot  be  sustained,  for 
the  referee  finds  as  a  fact  that  the  witness 
was  a  resident  of  Pennsylvania  when  the 
deposition  was  taken.  Revisal  1905,  I  1645 
(2).  The  deposition  is  competent,  if  the  wit- 
ness is  out  of  the  state  at  the  time  of  the 
trial,  and  is  more  than  75  miles  from  the 
place  where  the  court  is  sitting.  Revisal 
1905,  §  1645(9) ;  Barnhardt  y.  Smith,  86  N. 
a  473. 

[4]  The  contract  being  in  writing  and  no 
allegation  of  fraud  or  misrepresentation,  it 
was  not  error  to  exclude  conversations  pre- 
ceding the  execution  of  the  contract  Bowser 
v.  Tarry,  72  S.  E.  74,  at  this  term. 

[6]  The  question  as  to  the  insufficiency  of 
a  prior  machine  and  its  equipment  was  irrel- 
evant, and  could  throw  no  light  upon  the  in- 
quiry before  the  court  It  was  properly  ex- 
cluded. 
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[I]  Bxceptloni  8  and  0  for  refusal  of  mo- 
tion to  quasb  because  of  the  irrelevancy  or 
incompetency  of  some  of  the  testimony  can- 
not be  sustained.  A  deposition  can  be  quash- 
ed only  for  irregularities  in  the  taking  or 
for  the  incompetency  of  the  witness,  and  not 
upon  the  ground  that  some  of  the  answers 
were  Incompetent  or  Irrelevant  Such  ques- 
tions and  answers  should  be  excepted  to. 

[7]  Bxceptlon  10  Is  that  the  name  of  the 
witness  was  not  given  In  the  commission  to 
take  the  deposition.  But  the  notice  to  take 
the  deposition  gave  the  name  of  the  witness 
and  the  address  of  the  commissioner  before 
whom  it  was  to  be  taken.  The  defendant 
knew  that  this  witness  was  to  be  examined, 
the  cause  In  which,  the  place  where,  and  the 
commissioner  before  whom,  he  was  to  be 
examined.  The  statute  does  not  require  the 
name  of  the  witness  to  be  stated  In  the  com- 
mission. The  names  of  other  witnesses  were, 
however,  given  In  the  commission.  It  does 
not  appear  that  the  defendant  was  preju- 
diced, for  the  notice  to  take  the  deposition  did 
name  this  witness.  In  McDougal  v.  Smith, 
33  N.  C.  576,  the  notice  was  to  take  the  dep- 
osition *'of  A.,  B.,  and  0.  et  al.,"  and  no  dep- 
osition of  A.,  B.  or  CX  was  taken,  and  it  was 
held  that  this  was  not  ground  for  exception 
to  the  depositions  of  the  other  witnesses 
which  were  taken. 

[8]  The  refusal  of  the  Judge  to  recommit 
the  report  to  the  referee  was  a  matter  which 
rested  in  his  discretion. 

[9]  The  exceptions  to  the  findings  of  fact 
by  the  referee  are  that  they  are  ''contrary 
to  the  weight  of  the  evidence."  That  was  a 
matter  addressed  solely  to  the  trial  Judge, 
and  cannot  be  considered  here.  Lewis  v. 
Covington,  130  N.  O.  541.  41  S.  B.  677.  When, 
as  here,  the  referee's  findings  of  fact  are 
affirmed  by  the  Judge,  his  action  is  conclu- 
sive if  there  is  any  evidence  to  support  such 
findings.  Brown  v.  Railroad,  154  N.  G.  300, 
70  S.  B.  625 ;  Mirror  Co.  v.  Casualty  Co.,  153 
N.  C.  373,  69  S.  B.  261.  On  examination  we 
find  that  there  was  evidence  as  to  each  find- 
ing of  fact,  and  such  findings  are  not  open 
to  review  on  appeal.  Williams  ▼•  Hyman, 
163  N.  C.  167,  69  S.  B.  50. 

Affirmed. 


a57  N.  C.  1«) 


CURRY  V.  FLEER. 


(Supreme  Court  of  North  Carolina.     Nov.  15, 

1911.) 

1.  HiQHWATs  (§  181*)  — Cabe  Requibxd  in 
Use  of  Hiohwats— AxrroifOBiLEs. 

Under  Laws  1909,  c.  445,  Pell's  Supp.  S§ 
38T6,  "a"  to  "t,"  inclusive,  it  is  the  duiy  of  the 
operator  of  an  automobile  upon  highways  to 
use  every  reasonable  precaution  to  avoid  caus- 
ing injniy;  and  the  fixing  of  a  mazimom  rate 
of  speed,  on  approaching  horses  that  are  driven 
on  the  highways,  "not  exceeding  elEht  miles  an 
hour.**  does  not  always  permit  tnat  rate  of 
speea;  the  operator  is  diareed  with  notice  of 
the  tendency  of  an  antomobile  to  frighten  ani- 


mals, and  conditions  may  require  him  to  move 
at  a  slower  rate  of  speed,  or  stop  altogether. 

[Bd.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |  469 ;   Dec  Dig.  t  181.«] 

2.  Highways  (8  184*>— Action  iob  Injuaisa 
— QuBsnoN  fob  Jubt. 

On  evidence  in  an  action  for  injuries  re- 
sulting from  the  running  away  of  plain tifTs 
horses  upon  the  approach  of  an  automobile, 
held,  that  the  question  of  defendant's  n^ligence 
was  for  the  jury. 

TBd.   Note.— For  other  cases,  see  HiEhwaya, 
Cent.  Dig.  H  471-474 ;  Dec.  Dig.  S  184.*] 


3.  Witnesses  (§  370*>—CBEDiBiiiiTT— Bias- 
Sale  BY  Witness  to  Pabtt. 

The  answer  of  a  witness  for  the  defend- 
ant, in  an  action  for  damages  as  to  whether  he 
had  not  sold  his  land  to  defendant  at  a  big^  price 
is  admissible  as  tending  to  show  a  bias  in  de- 
fendant's favor,  where,  on  the  facts,  it  had  a 
reasonable  and  natural  tendency  to  create  such 
bias. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §  1189 ;  Dec.  Dig.  S  370.*] 

4.  Appeal  and  Bbbob  (§  1048*)  —  HABMUEsa 
Ebbobt-Admisbion  of  Evidence— Bias  o» 
Witness. 

Where  the  answer  of  a  witness  for  defend- 
ant, In  a  ciyil  action  for  damages,  to  a  question 
as  to  whether  he  had  not  sold  his  land  to  de- 
fendant at  a  big  price  has  no  reasonable  and 
natural  tendency  to  create  a  bias  in  defendant's 
fayor,  its  admission  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4140-4160;  Dec.  Dig.  I 
1048.*] 

Appeal  from  Superior  Court,  Dayidson 
County;  Lyon,  Judge. 

Action  by  one  Curry  against  one  Fleer. 
Judgment  for  platntUf,  and  defendant  ap- 
peals.   Affirmed. 

There  was  evidence  on  part  of  plaintiff 
tending  to  show  that  on  the  7th  day  of  De- 
cember, 1909,  on  the  road  about  1%  miles 
from  Thomasville,  plaintiff  was  driving  a 
two-horse  wagon,  loaded  with  100  chairs, 
when  his  horses  took  fright  at  defendant's 
automobile,  and,  getting  beyond  his  control, 
ran  the  wagon  against  a  telephone  post, 
whereby  plaintiff  was  thrown  to  the  ground 
and  received  painful  physical  injuries;  that 
the  automobile,  driven  by  defendant,  ap- 
proached from  behind,  at  a  speed  of  15  or 
20  miles  an  hour,  sounded  the  warning  sig- 
nal whai  only  25  yards  back,  and  came  so 
suddenly  on  witness  that  he  had  no  chance 
to  get  control  of  his  team  and  prevent  the 
running.  Speaking  to  this  question,  the  wit- 
ness said:  "Just  passed  right  by  me  all  at 
once,  and  didn't  give  me  any  chance  to  hold 
onto  the  horses,  trying  to  do  all  I  could  with 
them.  If  I  had  had  warning  in  time,  I 
might  have  prevented  the  horses  from  run- 
ning away.**  The  evidence  of  defendant  tend- 
ed to  show  that  he  approached  at  a  speed  of 
12  miles,  reduced  to  8,  when  nearlng  th% 
team,  gave  the  ordinary  and  usual  signals 
100  feet  back,  and  passed  without  observing 
any  sign  of  fright  in  the  horses,  or  of  any 
change  or  disturbance  in  the  morement  of 
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the  team,  etc.  fRiere  was  further  eTidence 
on  part  of  defendant  tending  to  show  that 
the  horeee  were  yonng  horses,  onnsed  to  the 
road,  and  that  there  was  no  default  on  part 
of  defendant  In  the  nse  and  (deration  of 
the  machine,  or  In  falling  to  give  the  proper 
slgnaL  The  question  of  defendant's  negli- 
gence was  submitted  to  the  Jury,  and  the 
following  Terdlct  rendered:  "Was  the  plaln- 
tUf  injured  by  the  negligence  of  the  defend- 
ant as  alleged  In  the  complaint?  Answer: 
Yes.  What  damages.  If  any,  Is  plaintiff  en- 
titled to  recoTer?  Answer:  |G00."  Judg- 
ment on  the  verdict,  and  defendant  excepted, 
alleging  for  error  chiefly  the  refusal  of  the 
court  to  order  a  nonsuit 

B.  ES.  Baper  and  A.  F.  Sams,  for  appel- 
lant Phillips  &  Bower  and  McOrary  &  Mc 
Grary,  for  appellee. 

HOKE^«  J.  (after  stating  the  facts  as 
above).  [1]  The  General  Assembly  of  1900 
made  extended  regulation  In  reference  to  the 
ownership,  operation,  and  use  of  the  automo- 
bile (Laws  1909,  c.  445;  Pell's  Supplement,  S 
8876,  "a"  to  "t,'*  inclusive),  and  on  matters 
more  directly  relevant  the  statute  provides 
as  follows:  ^'Upon  approaching  a  horse  or 
horses, or  other  draft  animals,  being  ridden, 
led  or  driven  thereon,  a  person  operating  a 
motor  vehicle  shall  slow  down  to  a  speed 
not  exceeding  eight  miles  an  hour  and  give 
reasonable  warning  of  Its  approach  and  use 
every  reasonable  precaution  to  insure  the 
safety  of  such  person  or  animal  and  in  case 
of  a  horse  or  horses  or  other  draft  animals, 
to  prevent  frightening  the  same."  With  the 
exception  of  establishing  speed  limits,  this 
legislation  Is  to  a  great  extent  an  embodi- 
ment of  the  general  principles  of  law,  ap- 
plicable to  these  motor  vehicles,  when  oper- 
ated on  the  highway  and  on  places  where 
their  use  is  likely  to  be  a  source  of  danger 
to  others;  principles  recognized  and  applied 
in  two  recent  cases  before  the  court  (Gas- 
kins  V.  Hancock,  72  S.  E2.  80,  present  term; 
Tudor  V.  Bowen,  152  N.  0.  441,  67  S.  EL  1015, 
90  L.  B.  A.  [N.  S.]  804,  136  Am.  St  Bep. 
836).  Speaking  to  the  duties  incumbent  up- 
on chauffeurs  and  others  driving  these  cars, 
in  Tudor's  Caae,  supra.  Associate  Justice 
Brown  said:  "Although  the  use  of  automo- 
biles began  in  recent  years,  it  seems  to  have 
caused  much  litigation,  though  not  in  this 
state.  It  is  the  consensus  of  Judicial  opin* 
ion  that  it  is  the  duty  of  the  operator  of  an 
automobile  upon  highways  and  public  streets 
to  use  every  reasonable  precaution  to  avoid 
causing  injury,  and  this  duty  requires  him 
to  take  into  consideration  the  character  of 
his  machine  and  its  tendency  to  frighten 
horses.'  Hannigan  v.  Wright,  5  Pennewill 
(Del.)  637,  6^  Atl.  234;  House  v.  Cramer,  13 
Am  St  IBng.  Ann.  Gas.  463,  note,  and  cases 
cited.  The  possession  of  a  powerful  or  dan- 
gerous vehicle  Imposes  upon  the  chauffeur 
the  duty  of  employing  a  degree  of  care  com- 


mensurate with  the  risk  of  danger  to  others 
^igendered  by  the  use  of  such  a  machine  on 
a  public  thoroughfare.'*  And  it  may  be  well 
to  note  that  the  legislation  referred  to  es- 
tablishes, as  a  rule,  a  maximum  rate  of 
speed,  "not  exceeding  8  miles  an  hour,"  etc., 
and  in  doing  so  it  is  not  at  all  contemplated 
or  intended  that  the  specified  limit  is  always 
permissible.  The  chauffeur  or  other  driving 
a  machine  of  this  character  on  the  public 
highway  is  charged  with  notice  of  thUigs 
which  he  observes  or  could  observe  in  the 
exercise  of  proper  care,  having  regard  to 
the  nature  of  the  vehicle  he  is  operating  and 
its  tendency  to  frighten  animals;  and  not 
infrequently  it  may  become  his  duty  to  move 
at  a  much  slower  speed,  and  stop  altogether, 
if  conditions  so  require.  This,  too,  is  in  ac- 
cord with  approved  precedent  (Christy  v. 
EKliott,  216  111.  31,  74  N.  B.  1035,  1  L.  B.  A. 
[N.  S.]  215,  108  Am.  St  Bep.  196),  and  is 
expressly  recognized  in  other  sections  of  the 
statute,  notably  Peirs  Supplement,  3876m, 
3876n,  3876p,  3876r,  and  3876s;  the  last  ci- 
tation being  in  terms  as  follows:  ^'Nothing 
in  the  general  law  shall  be  construed  to  cur- 
tall  or  abridge  the  right  of  any  person  to 
prosecute  a  divll  action  for  damages  by  rea- 
son of  injuries  to  person  or  property  result- 
ing from  the  negligence  of  the  owner  or 
operator  or  his  agent,  employ^  or  servant 
of  any  motor  vehicle,  or  resulting  from  the 
negligent  use  of  the  highway  by  them  or 
any  of  them." 

[2]  Applying  the  principle,  the  case  was 
clearly  one  for  the  Jury.  The  grievance  al- 
leged on  part  of  plaintiff,  being  not  so  much 
and  of  Itself  that  the  speed  limit  was  ex- 
ceeded— a  limit  established  principally  to  les- 
sen the  danger  of  collision — but  because,  by 
reason  in  part  of  exceeding  the  speed  limit, 
the  machine  was  upon  the  plaintllTs  team 
without  adequate  warning;  that  at  20  miles 
per  hour  and  a  signal  at  25  steps  behind,  to 
use  the  plaintiffs  own  language,  the  vehicle 
''Just  passed  rig^t  by  me  all  at  once,  and 
didn't  give  me  any  chance  to  hold  onto  my 
horses,  trying  to  do  all  I  could."  True  there 
is  evidence  on  defendant's  part  In  contradic- 
tion of  this  testimony;  but,  under  a  correct 
charge,  the  Jury  have  accepted  the  plaintiff's 
version,  and,  in  our  opinion,  an  actionable 
wrong  is  clearly  established. 

[3,  4]  Objection  was  further  made  that  the 
court  allowed  plaintiff  to  ask  a  witness  who 
testified  for  defendant  if  he  had  not  sold  his 
land  to  defendant  at  a  big  price.  The  an- 
swer was  admitted  as  tending  to  show  a  bias 
in  defendant's  favor.  If  on  the  facts  the 
answer  had  a  reasonable  and  natural  ten- 
dency to  create  a  bias  in  defendant's  favor, 
it  was  relevant;  and  if  otherwise  it  should 
be  treated  as  harmless,  and  certainly  not 
held  for  reversible  error.  We  find  no  error 
in  the  record,  and  the  Judgment  in  plaintiff's 
favor  must  be  affirmed. 

No  error. 
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(166  N.  C.  676) 

OAIiLIMORB  T.  GRUBB  et  aL 

(Supreme  Court  of  North  Caxolina.     Not.  15, 

1911.) 

1.  Trial  (§  351*)— Issues— Presentation. 

Where  the  issues  submitted  were  sufficient 
to  enable  the  parties  to  present  every  phase  of 
the  controversy,  they  have  no  ground  to  com- 
plain because  the  court  declined  certain  issues 
presented. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §  834 ;   Dec  Dig.  S  851.*] 

2.  Eyidenck  ({  208*)  —  Admissions  —  Plbad- 

INQ. 

In  a  suit  for  specific  performance  of  a  land 
contract,  the  court  did  not  err  in  allowing  the 
introduction  of  the  complaint  and  answer  solely 
to  show  that  pfaintiff  had  offered  to  pay  the 
balance  of  the  purchase  money,  if  defendant 
would  clear  the  property  of  liens;  the  intro- 
duction of  the  complaint  being  necessary  to 
make  clear  the  admissions  in  the  answer. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  §§  713-725 ;    Dec.  Dig.  {  208.*] 

3.  Vendob  and  Pubchaseb  (|  170*)— Waiver. 

Where  a  vendor  stated  he  would  not  accept 
plaintifiTs  offer  to  pay  the  balance  of  the  consid- 
eration, which  plaintiff  offered  to  pay  on  condition 
that  defendant  would  free  the  property  from 
liens,  there  was  a  waiver  of  a  formal  tender. 


to  the  plaintlfr.  This  deed  was  In  fee  sim- 
ple, with  the  usual  covenantB  and  warranty. 
On  January  6th,  plaintiff  paid  Grubb  $1,200 
more  ou  the  purchase  price,  and  arranged 
to  borrow  the  balance  of  the  money.  He 
repaired  the  house  with  his  own  lumber 
about  January  12th,  and  January  15th,  with 
consent  of  Grubb,  moved  upon  the  land. 
Grubb  had  represented  the  land  to  be  clear 
of  incumbrances.  Platntifr,  learning  that 
there  was  a  mortgage  for  $100  on  the  land, 
and  a  Judgment  in  favor  of  the  United  States 
for  $250  penalty,  interest,  and  cost,  called 
Grubb's  attention  to  the  liens,  who  admitted 
the  mortgage,  but  said  it  was  not  due,  and 
he  would  pay  it  off  when  it  fell  due,  and 
claimed  that  the  Judgment  had  been  settled. 
Plaintiff  offered  to  pay  the  balance  of  the 
price  for  the  land,  but  wanted  the  liens  sat- 
isfied and  the  title  cleared,  or  proposed  to 
pay  the  price,  less  the  liens.  The  4efendant 
refused  to  clear  the  title  of  these  liens,  or 
to  accept  the  price,  less  the  amount  of  the 
liens,  and  Insisted  upon  plaintiff  paying  the 
price  in  full.    In  the  latter  part  of  February, 


Grubb   demanded  back   and   obtained   from 
[Ed.  Note^For  other  cajes,  see  Vendor  and  t  Beck  the  deed  he  had  deposited  with  him. 
Purchaser,  Cent  Dig.  §§  344-^8;  Dec.  Dig.  9   ^„  ,.  ^^^  -^.,    ^i„i„«i»  Kil„^Kf  ^»,<o  «^*^,, 


170.*] 

4.  Vbndob  and  Pubchaseb  (§  129*)— Liens- 
Duty  TO  Clbab— Title. 

Unless  a  vendee  has  otherwise  agreed,  he 
may  demand  a  clear  title,  even  though  he  has 
agreed  to  accept  a  deed  without  a  warranty. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  238-244 ;  Dec.  Dig.  § 
129.*] 

5.  SPEcinc  Pebfobmance  (§  127*)— Contbaot 
—£NfX)BCEMENT— Judgment. 

Where  a  vendee  refused  to  dear  property 
of  liens  which  could  be  discharged  by  a  mere 
payment  thereof,  and  the  amount  was  not  larger 
than  the  purchase  money  due,  the  court  might 
direct  the  payment  of  a  sufficient  part  of  the 
purchase  monev  to  the  holders  of  the  incum- 
brances, instead  of  the  vendor,  even  though  such 
holders  were  not  before  the  court;  or  might 
authorize  the  vendee  to  remove  the  liens  on 
failure  of  the  vendor  to  remove  them,  and  to 
reimburse  himself  out  of  the  deferred  payments 
of  the  price. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  §  127.*] 

Appeal  from  Superior  Court,  Davidson 
County;    Lyon,  Judge. 

Action  by  J.  A.  Gallimore  against  Henry 
K.  Grubb  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Walser  &  Walser  and  Thos.  J.  Shaw,  for 
appellants.    B.  E.  Raper,  for  appellee. 

CLARK,  C.  J.  On  January  3, 1910,  the  de- 
fendant sold  and  contracted  in  writing  to 
convey  the  land  in  controversy  to  plaintiff 
for  $2,500.  Fifty  dollars  was  paid  in  cash. 
On  the  same  day,  defendant  and  wife  exe- 
cuted a  deed  for  the  property,  duly  signed 
and  acknowledged,  and  delivered  same  to 
one  Beck,  to  hold  till  the  purchase  money 
was  paid  in  full,  and  then  to  be  delivered 


On  March  10th,  plaintiff  brought  this  action 
to  enforce  specific  performance  of  the  con- 
tract, offering  to  pay  balance  of  money  as 
above.  Grubb  offered  to  pay  back  the  mon- 
ey which  had  been  paid,  which  plaintiff  re- 
fused to  accept.  Grubb  contended  that  the 
deed  had  been  deposited  with  an  agreement 
that  the  purchase  money  should  be  paid  in 
full  in  a  week  or  10  days,  and  if  it  was  not 
done  that  the  contract  would  be  canceled. 
This  the  plaintiff  denied,  and  the  jury  found 
that  issue  in  favor  of  the  plaintiff. 

[1]  The  defendant  tendered  certain  Issues, 
which  the  court  declined,  and  submitted  those 
in  the  record.  The  issues  submitted  were 
sufficient  to  enable  the  parties  to  present 
every  phase  of  the  controversy.  When  such 
is  the  case,  as  this  court  has  repeatedly  held, 
the  parties  have  no  ground  to  complain. 
Pretzfelder  v.  Insurance  Co.,  123  N.  C.  165, 
31  S.  E.  470,  44  L.  R.  A.  424;  Tuttle  v.  Tut- 
tle,  146  N.  a  487,  59  S.  B.  1008,  125  Am.  St 
Rep.  481.  On  examination  of  the  Issues,  we 
do  not  see  that  the  defendant  has  been  de- 
prived of  presenting  any  contention  of  his 
as  to  the  facts. 

The  exceptions  to  the  charge  are  not  well 
taken.  The  case  turned  almost  entirely  upon 
the  disputed  facts,  and  were  fully  answered 
by  the  Jury  In  favor  of  the  plaintiff. 

[2]  The  defendant  also  excepted  because 
the  Judge  allowed  the  complaint  to  be  put  in 
evidence.  The  court  allowed  the  complaint 
and  answer  to  be  put  in  evidence, .  but  solely 
for  the  purpose  of  showing  that  the  plaintiff 
had  offered  to  pay  the  balance  of  the  pur- 
chase money,  if  the  defendant  would  clear 
the  property  of  the  li^is,  and  the  admissions 
in  the  answer  which  would  not  have  been 
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dear,  nnless  the  complaint  was  also  put  in 
evidence. 

[3]  It  was  not  necessary  to  present  the 
money  when  defendant  stated  he  would  not 
take  the  plaintiff's  offer  to  pay  it  This  was 
a  waiver  of  any  formal  tender.  Hughes  v. 
Knott,  138  N.  C.  105,  50  S.  B.  586;  Phelps 
▼.  Davenport,  151  N.  G.  22,  65  S.  E.  459. 

[4]  The  jury  find  that  Grubb  agreed  to 
convey  said  land  free  from  incumbrances. 
But,  if  he  had  not,  the  law  is  thus  stated 
in  Leach  v.  Johnson,  114  N.  O.  88,  19  S.  B. 
240,  41  Am.  St  Rep.  784:  "Unless  the  ven- 
dee has  otherwise  agreed,  it  la  his  undoubt- 
ed right  to  demand  a  clear  title.  1  War. 
Vendors,  315.  That  the  vendee  agreed  to 
take  a  deed  without  warranty  is  not  a  waiv- 
er of  the  right  to  demand  a  clear  title;  on 
the  contrary,  the  fact  that  a  warranty  in  the 
conveyance  is  waived  is  all  the  stronger 
reason  why  the  vendee  should  insist  upon 
the  cancellation  of  all  liens  and  incumbranc- 
es, since  he  will  have  no  warranty  to  fall 
back  upon,  if  the  title  should  prove  to  be  de- 
fective. The  vendee  in  such  case  is  not 
cut  off  from  his  rights  till  he  has  paid  the 
purchase  money  and  taken  the  deed." 

[5]  As  to  the  form  of  the  Judgment,  "In 
a  suit,  either  by  vendor  or  vendee,  where 
the  incumbrances  can  be  discharged  by  mere 
payment  thereof,  and  are  not  larger  in  amount 
than  the  purchase  money  due,  the  court  in 
its  decree  may  direct  the  payment  of  a  suffi- 
cient part  of  the  purchase  money  for  the 
purpose  to  the  holders  of  the  incumbrances. 
Instead  of  the  vendor,  even  though  such  hold- 
ers are  not  before  the  court;  or  the  court 
may  authorize  the  vendee  to  remove  the 
lien  on  failure  of  the  vendor  to  remove  it, 
and  to  reimburse  himself  out  of  his  deferred 
payments  of  the  purchase  price."  36  Oyc 
745(4). 

No  error. 


(157  N.  o.  U) 

PATTERSON  v.  GREENSBORO  LOAN  & 
TRUST  (X>.  et  al. 

(Supreme  Oourt  of  North  OaroUna.     Nov.  15, 

1911.) 

1.  Gifts  (|  15*)—REQuisiTKe— Validity— In- 
tent. 

In  order  to  constitate  a  valid  gift  of  per- 
sonal property,  there  must  be  an  actual  or 
constmctive  delivery,  with  a  present  intent  to 
pass  title. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  S  14 ;   Dec  Dig.  %  15.*J 

2.   OlFTS  ({  22*>-;-DlIJVEBT— S>VIDBNOE. 

Plaintiff  having  been  i>os8essed  of  a  trunk, 
decedent,  her  grandfather,  on  being  shown  a 
$5  gold  piece  that  bad  been  given  to  the  child 
by  another,  remarked  that  be  expected  to  give 
her  $5  in  gold  every  22d  of  the  month  for  her 
birthday.  He  then  began  the  practice  of  put- 
ting into  the  child's  trunk  $5  every  month.  Aft- 
er the  death  of  his  wife,  the  trunk  was  brought 
into  bis  room.  Some  of  plaintiff's  things  were 
in  the  trunk,  and  during  decedent's  last  illness 
he  told  plaintifTs  mother  that  he  wanted  the 


trunk  moved;  that  she  could  move  it  then,  if 
she  wished,  or  could  wait  until  after  his  death. 
The  trunk  was  not  then  removed,  and  after 
decedent's  death  it  was  opened,  and  found  to 
contain  $1,050  in  gold.  There  was  no  evidence 
that  it  contained  anything  of  value  belonging 
to  deceased.  Held  to  show  a  sufficient  delivery 
to  constitute  a  valid  gift. 

[Ed,  Note.— For  other  cases,  see  Gifts,  Oent 
Dig.  §  37 ;   Dec.  Dig.  §  22.*] 

3..  Gifts  (§  22*)— Elements— Delivery. 

Where  articles  are  present,  and  are  capable 
of  actual  manual  delivery,  such  delivery  must 
be  made,  in  order  to  constitute  a  valid  gift; 
but,  where  the  donor's  intention  to  make  the 
gift  plainly  appears,  and  the  articles  intended 
to  be  given  are  not  present,  or,  if  present,  are 
incapable  of  manual  delivery,  a  constructive  de- 
livery is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Oent 
Dig.  i  37 ;   Dec  Dig.  {  22.*] 

Appeal  from  Superior  Court,  Guilford  Conn- 
iy;  Daniels,  Judge. 

Action  by  Leila  A  Patterson,  by  her  next 
friend,  against  the  Greensboro  Loan  &  Trust 
Company,  administrator  of  William  Collins, 
deceased,  and  others.  The  Jury  found  that 
the  money  in  controversy  had  been  given  to 
plaintiff  by  decedent  in  his  lifetime,  and  from 
a  judgment  entered  thereon  in  plaintiff's  fa* 
vor  defendants  appeal.    Affirmed. 

G.  S.  Bradshaw  and  King  &  Kimball,  for 
appellants.  John  A.  Barrlnger  and  Thos.  H. 
Calvert,  for  appellee. 

HOKE,  J.  [1]  The  authorities  in  this  state 
are  in  full  support  of  the  position  contended 
for  by  defendant  that,  in  order  to  a  valid 
gift  of  personal  property,  there  must  be  an 
actual  or  constructive  delivery,  with  the 
present  intent  to  pass  the  title.  Gross  v. 
Smith,  132  N.  C.  604,  44  S.  E.  Ill;  Duck- 
worth, Adm'r,  v.  Orr  et  al.,  126  N.  C.  674, 
36  S.  E.  150;  WUson  v.  Featherston,  122  N. 
C.  747,  80  S.  E.  325;  Newman  v.  Host,  122 
N.  0.  624,  29  S.  B.  848;  Medlock  v.  Powell, 
96  N.  C.  499,  2  S.  E.  149;  Adams  v.  Hays, 
24  N.  C.  361. 

[2]  The  court  is  of  opinion,  however,  that, 
without  any  impairment  of  the  principle  rec- 
ognized and  sustained  in  these  cases,  there 
are  facts  in  evidence  from  which  delivery 
could  be  properly  inferred  by  the  Jury.  From 
the  testimony  of  the  principal  witness,  it  ap- 
peared: ''That  Leila  A.  Patterson  is  the 
daughter  of  Rozie  Patterson,  and  the  grand- 
daughter of  William  Collins.  That  William 
Collins  died  on  April  6,  1907,  and  that  the 
wife  of  William  Collins,  grandmother  of 
Lelia,  died  about  18  years  ago.  That  the 
grandmother  of  Lelia  had  given  Roxie  Pat- 
terson a  trunk  for  Lelia,  and  that  the  trunk 
was  always  called  and  used  as  Leila's,  and 
remained  in  an  upstairs  room  in  the  Collins 
home  until  after  the  death  of  the  grandmoth- 
er. That  in  the  summer  after  the  birth  of 
Lelia,  while  Roxie  Patterson  and  child  were 
on  a  visit  to  the  grandparents,  the  mother 
showed  the  grandfather  a  $5  gold  piece 
which  she  said  Judge  Armfield  had  given  to 
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her  for  the  child;  whereupon  the  grandfather 
remarked:  *Well,  we  will  keep  that  up.  I 
will  keep  that  up.  I  expect  to  give  her  $5 
In  gold  every  22d  of  the  month  for  her 
birthday.'  He  then  and  there  began  the 
practice  of  putting  into  the  child's  trunk  $5 
in  gold  every  month,  and  after  the  death  of 
the  grandmother  the  trunk  was  brought  down 
into  his  room.  On  several  visits  of  the 
mother,*  she  saw  the  grandfather  put  |5  In 
gold  into  it,  when  the  monthly  birthday  of 
lielia  happened  at  the  time.  'Some  of  L^a's 
things  were  in  the  trunk;  that  is  to  say, 
shoes,  little  hose,  dresses,  and  things  of  that 
kind.'  Leila's  pet  name  was  Hon,  and  in 
the  grandfather's  last  illness  he  said  to  his 
daughter:  There's  Hon's  trunk;  I  want 
you  to  move  It  You  may  move  this  trunk 
now,  if  you  want  to,  or  you  can  wait  and 
move  it  after  I  am  dead.'*  The  trunk  was 
not  then  removed,  and  after  his  death  it  was 
opened  and  the  sum  of  $1,050  In  gold  was 
found  therein.  There  is  no  evidence  that 
the  trunk  contained  anything  of  value  be- 
longing to  the  deceased;  that  Is,  there  was 
no  other  money  in  gold,  nor  were  there  any 
valuable  papers."  True  there  is  a  case  in 
our  reports  (Brewer  v.  Harvy,  72  N.  0.  176) 
where  a  father,  standing  on  his  piazza  with 
his  wife  and  child,  a  girl  12  years  of  age, 
pointed  to  a  colt  some  distance  off,  and  said 
to  the  child:  **That  is  yours;  I  give  it  to 
you."  And  in  another  case  a  colt  on  the  fa- 
ther's farm  was  always  recognized  by  and 
spoken  of  as  his  son's  colt,  and  the  father 
had  told  the  son  he  might  have  the  colt,  if 
he  would  raise  It  In  both,  the  court  h^d 
there  was  not  a  valid  gift  for  lack  of  proper 
delivery;  but  In  both  It  will  be  noted  that 
there  was  nO  possession  or  control  of  the 
property  given  to  the  alleged  donee,  or  to 
any  one  for  him.  In  our  case,  the  mon^ 
was,  from  time  to  time,  put  by  the  intestate 
in  the  trunk  recognized  as  the  child's  trunk, 
and  In  the  last  Illness  of  the  donor  he  said 
to  the  child's  mother,  the  trunk  being  pres- 
ent: "There's  Hon's  trunk;  I  want  you  to 
move  it  You  may  move  It  now,  if  you  want 
to,  or  you  can  wait  and  move  it  after  I  am 
dead."  On  this  testimony,  we  think  his  honor 
correctly  ruled  that  the  question  of  delivery 
was  for  the  Jury. 

[3]  The  case  comes  rather  within  the  prin- 
ciple applied  in  Newman  v.  Bost,  supra,  in 
which  it  was  held:  ''Where  the  articles  are 
present,  and  are  capable  of  actual  manual 
delivery,  such  delivery  must  be  made,  in  or- 
der to  constitute  a  gift  inter  vivos  or  causa 
mortis ;  but  where  the  intention  of  the  donor 
to  make  the  gift  plainly  appears,  and  the 
articles  intended  to  be  given  are  not  present, 
or,  if  present  are  incapable  of  manual  de- 
livery, effect  will  be  given  to  a  constructive 
dtfivery." 

There  is  no  error,  and  the  Judgment  for 
plaintiff  must  be  affirmed. 

No  error. 


(166  N.  C.  681) 

UBQUHABT  v.  DUBHAM  ft  S.  a  B.  CO. 

(Supreme  Oourt  of  North  CJarolina.     Nov.  15» 

19U.) 

1.  Master  and  Servant  (i  204*)-*  Assump- 
tion OF  Bisk— Defective  Appliances. 

Under  Bevisal  1905,  §  2646,  providing  that 
any  employ^  of  a  rallroaa  company  who  suf- 
fers injury  to  his  person  by  any  defect  in  the 
ways  or  appliances  may  maintain  an  action 
against  the  company,  a  railroad  brakeman  in- 
jured because  of  a  defective  and  dangerous  step 
on  the  tender  conld  not  be  held  to  have  aasom- 
^  the  xlsk. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i§  644--(H6;    Dec  Dig.  8 

2.  New  Trial  (8  44^)— Grounds  —  Miscon- 
duct OF  Jury. 

That  the  jury  only  remained  out  20  min- 
utes before  bringing  in  their  verdict  was  not  of 
itself  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  f{  80-SS;    Dec  Dig.  §  44.^] 

3.  Trial  (|  304*)— MIsconduot  of  Jury— Dis- 
cretion OF  Trial  Court. 

The  trial  court  could  in  the  exercise  of  Its 
discretion  compd  the  jury  to  reconsider  the  case 
or  set  aside  the  verdict  for  contemptuous  dis- 
regard of  their  duty  in  considering  the  case, 
but  such  nuitter  is,  as  a  rule*  for  the  triaS 
court's  discretion. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  T25-727 ;   Dec  Dig.  {  304.*] 

Appeal  from  Superior  Coort,  Durham 
County;    Daniels,  Judge. 

Action  by  B.  H.  Urquhart  against  the  Dur- 
ham &  South  Carolina  Bailroad  Company. 
From  a  judgment  for  plalntlfl,  defendant  ap> 
peals.    AflSrmed. 

Manning  &  Bverett  and  J.  W.  Hinsdale^ 
for  appellant  Bryant  &  Brogden,  for  ap- 
pellee. 

CLABK,  0.  J.  This  is  an  action  to  recover 
damages  for  personal  injury  caused  by  the 
negligence  of  the  defendant  The  defendant 
took  94  exceptions,  but  abandoned  51  of 
them  in  this  court. 

While  the  record  is  voluminous  and  the  ex- 
ceptions numerous,  the  matter  for  decision 
lies  in  a  very  small  compass.  The  case  comes 
within  the  principles  of  law  laid  down  in 
Coley  V.  Bailroad,  128  N.  C.  534,  39  8.  B. 
43,  57  L.  B.  A.  817;  Id.,  129  N.  C.  407,  40  S. 
E.  195,  57  L.  B.  A.  817.  The  plaintifP  was 
employed  by  the  defendant  December  1, 1907» 
as  a  brakeman  on  its  road.  Twen^-four 
days  later  he  lost  his  foot  by  reason,  as  he 
alleges,  of  negligence  on  the  part  of  the  de- 
fendant 

The  plaintiff  contends  there  was  negligence 
on  the  part  of  the  defendant,  in  that  (a)  it 
furnished  an  engine  without  a  step,  as  waa 
usual  and  necessary  on  railroads  properly 
equipped;  (b)  that  the  step  upon  the  tender 
was  defective  and  dangerous,  and  was  toa 
high  to  be  readied  with  safety  In  boarding  a 
moving  train;  (c)  that  it  permitted  water  to 
drip  from  the  sprinkler  hose  on  the  step  of 


•For  othv  OMM  Me  Mm«  topic  and  Mction  NUMBER  in  Dec.  Dig.  A  Am.  Di^.  Key  No.  SeriM  A  Rep'r  Indexes- 


N-a) 


UBQUHABT  T.  DUBHAM  ft  S.  a  B*  CO. 


631 


the  tender  and  form  ioe  there,  making  a  dan- 
gerous place  to  txmrd  the  train;  and  (d)  that 
he^  being  a  green  hand,  wlthont  experience, 
was  required  In  the  discharge  of  his  duties 
to  board  the  train,  when  In  motion,  without 
any  proper  warning  or  Instructions  aa  to  his 
duties  and  the  dangers.  He  Insisted  that,  by 
reason  of  this  negligence  when  he  undertook 
to  board  the  moving  train,  his  left  foot  b1U>- 
ped  from  the  tender  step,  passed  under  the 
wheels  of  the  moving  tender,  and  was  so 
crushed  that  amputation  was  necessary.  The 
defendant  adnkitted  the  absence  of  the  step 
from  the  engine,  contended  one  was  unneces* 
sary,  denied  the  other  allegation  of  negli- 
gence, pleaded  assumption  of  risk,  and  also 
contributory  negligence  on  part  of  plaintiff 
In  attempting  to  board  the  tender  as  he  did. 
It  especially  urged  that  plaintiff  was  rear 
brakeman,  and  should  not  have  attempted  to 
board  the  engine  or  tender  at  alL  In  reply, 
plaintiff  contended  he  had  duties  In  the  rear 
and  front;  that  he  boarded  the  engine  and 
rode  there  as  often  as  he  did  elsewhere;  that 
he  had  been  ordered  so  to  do ;  that  this  was 
necessary  in  the  discharge  of  his  duties;  was 
done  in  the  presence  of  the  conductor  in 
charge  of  the  train;  and  that  the  duties  on 
the  rear  of  the  train  were  assigned  by  the 
superintendent  of  the  road  to  another  on  the 
afternoon  of  the  injury  in  presence  of  the 
plaintiff  just  a  few  hours  before  he  (plaintiff) 
was  hurt 

There  was  evidence  that  the  plaintiff  was 
Inexperienced  as  a  brakeman;  that  no  writ- 
ten or  printed  rules  were  furnished  him,  nor 
in  use  by  the  defendant;  and  that  he  was 
not  instructed  or  cautioned  as  to  dangers  in- 
cident to  his  employment.  The  plaintiff  was 
discharging  various  duties  as  brakeman  on 
the  train,  sometimes  being  in  the  coach  and 
sometimes  on  the  engine.  The  train  reached 
Wilson  siding  about  dark,  and  stopped  to  un- 
load some  freight  Plaintiff  helped  in  the 
discharge  of  this  duty,  and,  when  the  freight 
had  been  unloaded,  the  conductor  signaled 
the  train  forward.  Plaintiff,  in  order  to  be 
In  front  to  change  the  switch  at  next  station, 
undertook  to  mount  the  tender.  The  train 
was  moving  at  the  rate  of  three  or  four 
miles  an  hour.  He  could  not  mount  the  en- 
gine because  there  was  no  step.  A  boy  who 
was  permitted  to  go  on  the  train  was  also 
standing  in  his  way.  Plaintiff  then  caught 
the  grabiron  on  the  tender,  and  undertook  to 
get  on  board  by  means  of  the  step  on  the 
tender.  There  was  but  one  step  on  the  toider 
which  was  30  inches  from  the  ground.  The 
•first  effort  resulted  In  his  foot  slipping  off. 
He  made  a  second  effort  with  the  same  result, 
and  his  foot  that  time  slipped  from  the  edge 
of  the  tender  step;  there  being  no  side  to  the 
step  or  guard  to  prevent  it  A  hose  sprinkler 
was  leaking.  From  this  cause  the  step  was 
wet  and  covered  with  ice.  The  wheel  was 
Just  a  few  inches  from  the  rear  of  this  step, 
and  plaintiff's  foot  whoi  it  slipped  a  second 


time  passed  in  front  of  the  wheel,  and  was 
crushed  between  the  wheel  and  iron  rail.  It 
was  getting  dark,  and  plaintiff  did  not  know 
that  ice  was  on  the  steps  at  that  time.  When 
the  train  started  out  that  afternoon,  the  su- 
perintendent had  told  the  boy  to  knock  the 
ice  off,  saying  '^ome  one  was  going  to  get 
their  neck  broke,"  but  the  ice  had  not  been 
removed. 

There  was  also  evidence  that  the  defendant 
was  using  an  old  secondhand  engine;  that 
there  was  a  grabiron  on  the  engine  for  the 
use  of  those  mounting  It,  but  no  step  on  the 
engine.  There  was  also  evidenoe  by  experi- 
enced engineers  that  prior  to  the  time  of  this 
injury  steps  for  mounting  engines  and  tend- 
ers were  In  general  use  which  were  made  of 
iron  with  sides  and  backs  to  them  so  that  the 
foot  when  placed  therein  would  not  slip  out 
There  Is  also  evidence  that  such  a  step  was 
in  use  on  the  only  other  engine  on  this  road 
and  two  steps  on  its  tender.  There  Is  also 
evidence  that  this  tender  step  was  too  high; 
that  there  was  but  one  step  26  Inches  above 
the  crosspties  and  80  inches  from  the 
ground;  that  it  was  dangerous,  defective, 
and  not  a  safe  appliance;  that  it  had  no 
back  to  protect  the  foot  from  slipping  through 
and  no  side  guards  or  pieces  to  keep  the 
foot  from  slipping  off;  that  it  was  a  wood- 
en step  worn  so  that  it  was  beveled,  which 
caused  it  to  slant;  that  the  hose  used  by 
defendant  for  sprinkling  the  coal  had  been 
carelessly  left  above  the  step;  that  It  was 
leaking,  and  the  water  dripping  therefrom 
had  frozen  on  the  step,  making  It  dangerous. 

The  defendant  contended  that  the  plaintiff 
was  guilty  of  contributory  negligence,  In  that 
he  failed  to  take  hold  of  both  grabirons  at 
the  same  time  which  the  defendant  contend- 
ed was  the  proper  way.  But  it  did  not  con- 
tend that  the  plaintiff  had  ever  been  instruct- 
ed or  warned  by  it  to  board  the  train  in  that 
way.  The  defendant  also  offered  evidence 
that  the  plaintiff  was  a  rear  brakeman,  and 
should  not  have  attempted  to  board  the  en- 
gine or  tender,  but  offered  no  explanation  of 
the  f^ct  that  prior  to  the  injury  he  had  fre- 
quently ridden  on  the  engine  with  the  con- 
ductor without  reproof. 

Upon  all  the  evidence,  the  case  was  proper- 
ly submitted  to  the  jury  under  a  charge 
which  followed  our  wellHsettled  precedents, 
and  the  jury  found  that  there  was  negli- 
gence on  the  part  of  the  defendant,  and  that 
the  plaintiff  was  not  guilty  of  contributory 
negligence. 

[1]  There  was  no  issue  as  to  assumption  of 
risk,  and  this  court  has  held  in  Ck)ley  v. 
Railroad,  128  N.  C.  534,  39  S.  E.  43,  57  L.  IL 
A  817,  Id.,  129  N.  G.  407,  40  B.  E.  195,  67 
L.  R.  A  817,  and  Biles  v.  Railroad,  139  N.  C. 
532,  52  S.  B.  129,  that  under  the  fellow  serv- 
ant law  (Rev.  1905,  |  2646),  assumption  of 
risk  is  not  open  to  the  defendant  where  the 
injury  was  proximately  caused  by  defective 
ways  or  appliances.    Every  i^ase  of  the  oon- 
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tention  of  the  parties  In  the  case  has  been 
so  often  before  the  court  and  the  jndge  In  his 
charge  and  his  rulings  upon  the  eyidence  has 
BO  carefully  followed  the  precedents  that  it 
would  serve  no  useful  purpose  to  go  over  the 
exceptions  in  detail  and  reiterate  our  former 
rulings.  No  new  proposition,  nor  new  appli- 
cation of  an  old,  is  presented. 

[2]  The  last  exception  is  that  the  jury  did 
not  remain  out  more  than  20  minutes  before 
bringing  in  their  verdict  The  case  had 
doubtless  been  so  fully,  carefully,  and  indeed 
minutely  presented  to  their  consideration  in 
every  aspect  by  the  able  counsel  in  the  cause 
both  in  presenting  the  testimony  and  in  ar- 
guing the  case  as  well  as  by  the  lucid  in- 
structions of  his  honor  that  the  jury  doubt- 
less thoroughly  understood  the  points  at  is- 
sue, and  did  not  need  more  time.  Of  that 
they  are  usually  the  best  judges.  We  know 
of  no  rule  by  which  this  court  can  estimate 
the  time,  or  lay  down  a  rule,  as  to  how  long 
a  jury  shall  remain  in  consultation,  before 
bringing  in  their  verdict 

[3]  Of  course,  if  there  was  misconduct  on 
the  part  of  the  jury  or  a  contemptuous  or 
flippant  disregard  of  their  duties  in  consid- 
ering a  matter  submitted  to  them,  the  trial 
judge  is  intrusted  with  the  power  and  the 
duty  to  rebuke  them,  and  either  send  them 
back  to  reconsider  the  case,  or  to  set  aside 
their  verdict  But  this  is  a  matter  which  is 
left  to  his  sound  ^discretion,  and  cannot  be 
intelligently  reviewed  by  this  court 

No  error. 


a57  N.  C.  105) 

H.  L.  BECK  &  CO.  V.  BANK  OF  THOMAS- 

VILliB  et  al. . 

(Supreme  Court  of  North  Carolina.     Nov.  16, 

1911.) 

Appeal  and  Ebbob  (§  80*)— Judgicents  Ap- 
psauible— b^nal  judgments. 

Plaintiff  brought  two  actions,  one  against 
defendant  bank  to  correct  certain  errors  in 
plaintiff's  account  and  the  otlier  against  its 
cashier  for  slander,  injury  to  plaintiff's  credit, 
and  the  wrongful  protest  of  plaintiff's  cliecks. 
These  actions  being  consolidated,  all  matters  of 
account  involved  in  the  actions  were  referred, 
reserving,  however,  for  trial  by  jury  the  issues 
raised  in  the  pleadings  as  to  slander,  refusing 
payment  of  checks  and  protesting  checks  for 
nonpayment,  and  other  torts.  Held,  that  a 
judgment  for  defendant  entered  on  the  referee's 
report  prior  to  the  trial  of  the  reserved  issues 
was  interlocutory,  and  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  80.*] 

Appeal  from  Superior  Court  Davidson 
County;    Long,  Judge. 

Action  by  H.  Ij.  Beck  &  Co.  against  the 
Bank  of  Thomasville  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Dismissed. 

B.  B.  Raper,  Walser  &  Walser,  and  Thos. 
J.  Shaw,  for  appellant  Watson,  Buxton  & 
Watson,  for  appellees. 


ALLEIN,  J.  The  plaintiff  instituted  two 
actions  in  the  superior  court  of  Davidson 
county;  one  being  against  the  bank  of  Thom- 
asville, and  the  other  against  J.  L.  Armfield. 
its  cashier.  These  actions  were  consolidat- 
ed by  order  of  court  The  plaintiffs  allege 
certain  errors  in  their  account  with  the 
bank,  which  they  ask  to  have  corrected,  and 
also  that  they  are  entitled  to  recover  dam- 
ages for  slander,  injury  to  their  credit  and 
the  wrongful  protesting  of  checks  they  is- 
sued. No  objection  was  made  as  to  misjoin- 
der, and  at  August  term,  1909,  an  order  of 
reference  was  made  as  to  "all  matters  of 
account  involved  in  the  actions,"  but  ex- 
pressly reserving  for  trial  by  jury  "the  is- 
sues raised  in  the  pleadings  as  to  slander, 
refusing  payment  of  checks,  and  protesting^ 
checks  for  nonpayment  and  other  torts.'^ 
The  referee  filed  his  report  and,  upon  ex- 
ceptions being  filed,  the  judge  heard  the 
satne,  and  entered  his  judgment  from  which 
an  appeal  is  taken  to  this  court  The  issues 
reserved  in  the  order  of  reference  have  not 
been  tried. 

In  this  condition  of  the  record,  the  appeal 
is  premature,  and  must  be  dismissed.  As 
was  said  by  Justice  Hoke  in  Pritchard  v. 
Spring  Company,  151  N.  C.  249,  66  S.  E.  968: 
"If  a  departure  from  this  procedure  is  al- 
lowed in  one  case,  it  could  be  insisted  upon 
in  another,  and  each  claimant,  conceiving 
himself  aggrieved,  could  bring  the  cause 
here  for  consideration,  and  litigation  of  this 
character  would  be  indefinitely  prolonged, 
costs  unduly  enhanced,  and  the  seemly  and 
proper  disposal  of  causes  prevented." 

The  appeal  is  dismissed  without  prejudice 
to  the  right  of  the  parties  to  reserve  their 
exceptions,  which  will  be  considered  upon 
an  appeal  from  the  final  Judgment 

Appeal  dismissed. 


(ISe  N.  C.  658) 
STATE  V.  MITCHELL. 

(Supreme  Court  of  North  Carolina.     Nov.  15, 

1911.) 

Intoxicatino  Liquobs  (1 146*)— Pbohibitobt 
Law— Sale— Babteb. 

An  exchange  or  barter  of  whisky  is  a  viola- 
tion of  Pub.  Acte  (Ex.  Sess.)  1908,  c.  71,  mak- 
ing it  unlawful  for  any  person  or  persons,  firm 
or  corporation,  to  manufacture,  or  in  any  man- 
ner make  or  sell,  or  otherwise  dispose  of,  intoxi- 
cating liquors  for  gain. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  §  146.*] 

Appeal  from  Superior  Court  Forsyth  Coun- 
ty; Adams,  Judge. 

George  Mitchell  was  convicted  of  selling 
liquor  in  violation  of  the  prohibitory  law, 
both  in  the  recorder's  court  and  on  appeal 
to  the  superior  court  and  he  appeals.  Af- 
firmed. 


•For  other  oases  see  same  topto  and  secUon  NUMBBR  in  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes- 
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Louis  M.  Swink  and  J.  S.  Grocan,  for  ap- 
pellant T.  W.  Bickett,  Atty.  Gen.,  and  G. 
Lb  Jones,  Asst.  Atty.  Gen.,  for  the  State. 

BROWN,  J.  There  is  but  one  question 
presented,  and  that  is :  Is  it  a  violation  of 
the  prohibition  act  for  one  to  lend  another 
whisky,  upon  the  understanding  that  other 
whisky  will  be  returned  in  place  of  it? 
The  evidence  is  contradictory.  The  prose- 
cuting witness  testified  that  he  purchased 
the  liquor  for  cash,  and  paid  60  cents  down 
when  he  made  the  purchase.  The  defendant 
testified  that  he  furnished  whisky  to  the 
prosecuting  witness,  but  that  it  was  a  loan, 
and  upon  the  understanding  that  the  whisky 
was  to  be  returned  as  soon  as  an  order  made 
by  prosecuting  witness  could  be  received. 

The  point  comes  up  on  the  charge  of  the 
court,  who  instructed  the  Jury  as  follows: 
'*If  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  witness  Gurry 
applied  to  the  defendant  for  liquor,  and  it 
was  then  and  there  agreed  by  and  between 
the  witness  Curry  and  the  defendant  that 
the  defendant  would  let  Curry  have  whis- 
ky, in  consideration  of  an  agreement  on  the 
part  of  Curry  to  deliver  to  the  defendant 
other  whisky  in  return  for  that  which  he 
received,  and  after  this  agreement  was  made 
the  defendant  delivered  to  the  witness  Cur- 
ry a  quantity  of  whisky,  in  consideration  of 
the  agreement  of  Curry  to  deliver  to  the 
defendant  a  like  quantity  when  Ourry*s 
whisky  arrived  on  the  train,  such  trans- 
action, if  not  a  technical  sale,  would  never- 
theless be  such  as  is  made  unlawful  by  the 
statute  to  which  your  attention  has  been 
directed,  and  your  verdict  will  be  *guilty.'" 

This  exact  question  has  never  been  de- 
cided in  this  state,  and  it  has  been  decided 
both  ways  in  other  jurisdictions.  The  Cy- 
clopaedia of  Law  and  Procedure  says: 
"Where  the  statute  prohibits  the  sale  of  liq- 
uor by  certain  persons  or  under  certain  con- 
ditions, when  the  indictment  distinctly 
charges  the  sale,  there  can  be  no  conviction 
on  evidence  which  proves  a  gift  or  exchange 
of  liquor  as  distinguished  from  a  sale." 
Again,  on  page  181  of  the  same  volume: 
"A  loan  of  liquor,  with  the  understanding 
that  it  is  to  be  repaid  in  other  liquor  of 
the  same  kind,  is  not  a  sale."  23  Cyc.  269. 
The  author  of  the  article  in  Cyc.  is  Henry 
C.  Black,  author  of  the  well-known  work  on 
Intoxicating  Liquors.  The  cases  cited  in 
the  notes  do  not  appear  to  fully  sustain 
the  text.  It  is  held  in  Georgia  that  an  ex- 
diange  of  liquor  does  not  constitute  a  sale. 
Skinner  v.  State,  97  Ga.  690,  25  S.  E.  364. 
Same  In  Arkansas.  Robinson  v.  State,  59 
Ark.  341,  27  S.  W.  233.  It  was  so  decided 
in  Texas  In  Ray  v.  State,  46  Tex.  Cr.  R, 
176,  79  S.  W.  535,  but  specially  held  other- 
wise, and  the  Ray  Case  overruled.  In  Tom- 
beaugh  v.  State,  50  Tex.  Cr.  R.  286,  98  S.  W. 


1054,  8  L.  R.  A  (N.  S.)  937, 123  Am.  fit  Rep. 
841. 

The  true  rule,  we  think.  Is  clearly  stated 
by  the  Supreme  Court  of  Texas  In  the  lat- 
ter case:  "While  the  doctrine  of  an  ac- 
commodation exchange  seems  to  have  been 
recognized  by  this  court  in  the  Ray  Case, 
supra.  In  our  opinion  that  case  should  be 
overruled.  There  might  be  a  case — ^to  Il- 
lustrate, where  some  member  of  a  family 
should  be  bitten  by  a  snake,  or  some  veno- 
mous Insect — ^that  would  require  the  Im- 
mediate use  of  whisky,  with  no  time  to  send 
for  a  physician  to  obtain  a  prescription.  In 
such  case  it  might  be  allowable  to  borrow 
whisky  from  a  neighbor  on  account  of  such 
emergency.  We  do  not  believe  the  doctrine 
should  be  extended  beyond  some  pressing 
necessity.  Certainly  not  to  a  case  of  a  loan 
by  one  club  member  of  whisky  to  a  stranger 
in  Bodal  drinking  as  a  beverage.  In  our 
opinion.  It  makes  no  difference  in  this  re- 
spect whether  the  party  loaning  be  a  club 
member  or  not  His  exchange  of  whisky  to 
another  person  under  the  circumstances  here 
detailed  would  be  a  sale,  and  comes  under 
the  doctrine  announced  in  Keaton*s  Case,  36 
Tex.  Cr.  R.  259,  38  S.  W.  522.  We  fall  to  see 
any  difference  between  such  transaction  and 
the  payment  of  money  for  the  whisky  at  the 
time."  These  cases  appear  to  sustain  that 
view:  Com.  v.  dark,  14  Gray  (Mass.)  367; 
Com.  V.  Abrams,  150  Mass.  893,  23  N.  B. 
53 ;  Leach  v.  State  (Tex.  Cr.  App.)  53  S.  W. 
630;  Taggart  v.  State  (Tex.  Cr.  App.)  97  S. 
W.  95 ;  Sparks  v.  State  (Tex.  Cr.  App.)  99  S. 
W.  546;  Coleman  v.  State,  53  Tex.  Cr.  R. 
578,  111  S.  W.  1011;  Beckham  v.  State,  54 
Tex.  O.  R.  28,  111  S.  W.  1017;  Wilson  v. 
State,  54  Tex.  Cr.  R,  13,  111  S.  W.  1018. 

Justice  Manning,  in  State  v.  Colonial 
Club,  154  N.  C.  177,  69  S.  E.  771,  31  L.  R.  A. 
(N.  S.)  387,  reviews  the  authorities  to  some 
extent  as  to  what  constitutes  a  sale.  Quot- 
ing from  2  Black.  Com.  446,  he  says:  "A 
sale  is  a  transmutation  of  property  from 
one  man  to  another  In  consideration  of  some 
price  or  recompense  in  value."  Justice  Dil- 
Hard,  In  State  v.  McMlnn,  83  N.  C.  668,  de- 
fines a  sale  as  follows :  '*A  sale  is  the  trans- 
mutation of  the  property  in  a  personal  chat- 
tel from  one  to  another  on  a  quid  pro  quo, 
paid  or  agreed  to  be  paid,  and  such  a  change 
of  property  in  the  retail  of  spirituous  liq- 
uors by  the  small  measure  is  usually  effect^ 
ed  by  the  delivery  of  the  article  and  the 
payment  of  the  price  simultaneously;  but 
it  may  be  made  in  other  modes,"  etc. 

We  think,  tested  by  these  definitions.  In 
any  view  of  the  evidence,  the  transaction 
constituted  a  sale,  and  was  a  clear  viola- 
tion of  the  prohibition  law  of  this  state. 
The  transaction  was  nothing  more  or  less, 
according  to  the  defendant's  ovm  evidence, 
than  a  barter  of  liquor.  The  title  to  the  liq- 
uor passed  absolutely,  and  the  same  rules 
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of  law  aro  applicable  to  tlie  tnui8actioii« 
whether  the  consideration  of  the  contract  Is 
money  or  other  liqtior  to  be  delivered  at 
some  future  date.  As  said  in  Oommonwealth 
T.  Clark,  supra,  by  the  Supreme  Court  of 
Massachusetts:  "It  can  make  no  essential 
difference  in  the  rights  and  obligations  of 
parties  that  goods  and  merchandise  are 
transferred  and  paid  for  by  other  goods  and 
merchandise,  instead  of  by  money,  which  is 
but  the  representative  of  value  or  property." 

In  adopting  the  prohibition  statute  enact- 
ed by  the  General  Assembly,  our  voters  had 
in  view  the  prevention  of  the  traffic  In  in- 
toxicating liquors  In  the  state.  If  it  were 
•allowable  to  carry  on  an  exchange  or  barter 
for  whisky,  the  law  would  be  rendered  prac- 
tically worthless  and  Incapable  of  enforce- 
ment Whenever  a  person  was  charged  with 
an  Illicit  sale  of  liquor,  the  defense  in  most 
cases  doubtless  would  be  that  the  transac- 
tion was  only  an  exchange  or  barter.  Our 
statute  is  very  broad  and  comprehensive  in 
its  terms,  and  its  framers  evidently  had  in 
view,  not  only  the  prohibition  of  a  sale  of 
liquor  for  money,  but  for  barter  likewise. '  It 
reads :  "It  shall  be  unlawful  for  any  person 
or  persons,  firm  or  corporation  to  manufac- 
ture or  in  any  manner  make,  or  sell,  or  oth- 
erwise dispose  of  for  gain,"  etc  Public  Acts, 
Extra  Session,  1908,  c.  71. 

We  think  his  honor  was  correct  in  his 
instructions  to  the  Jury. 

No  error. 

(90  S.  O.  42)  ■  *'='"™ 

BOUCHILLON  v.  CHARLESTON  ft  W.  C. 

BY.  CO. 

(Supreme  Court  of  South  Carolina.     Nov.  15, 

1911.) 

1.  Masteb  and  Servant  (§  282*)— Wiixful 
Injubt  to  Sbbv ant— Damages. 

The  operation  of  a  work  train  at  a  high 
rate  of  speed  on  a  straight  track  supposed  to 
be  in  good  condition  is  not  of  itself  such  will- 
fulness as  will  justify  punitive  damages  for  the 
death  of  an  employ^  on  the  train  killed  by  the 
derailment  of  the  engine  caused  by  a  low  joint 
in  the  rails  not  known  to  the  railway  company, 
nor  any  of  its  agents  prior  to  the  accident;  the 
track  having  been  recently  inspected. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  997-999;  Dec.  Dig.  | 
282.*] 

2.  Masteb  and  Sebvant  (§  24B*)— Injubt  to 

SeBVANT— CONTBIBXJTOBT  NEQLIOENCE. 

A  member  of  a  train  crew  repairing  the 
track  was  killed  by  the  derailment  of  the  en- 
gine of  work  train.  The  rules  of  the  railroad 
company  required  the  members  of  the  erew  to 
ride  in  shanty  cars,  but  decedent,  in  violation 
tf  the  rule,  and  witnout  any  necessity  therefor, 
rode  in  the  engine  when  it  was  derailed.  The 
ears  did  not  leave  the  track,  and  he  would  not 
have  been  killed  had  he  obeyed  the  rules.  Held, 
that  decedent  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  682,  769-7T5 ;  Dec  Dig. 
I  243.*] 

B.  Mabteb   and    Servant   (|   289*>— Action 
ix>B  Death— Oontbibutobt  Nbolioence. 
Where  it  appeared  from  the  entire  evidence 
that  no   other  reasonable  condusion  could  be 


reached  except  that  the  death  was  tiie  result 
of  decedent's  negligence  concurring  with  that  of 
defendant,  and  that  his  negligence  was  the 
proximate  cause  of  the  death*  the  Question  was 
for  the  court 

[E>d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  1089-1182 ;  Dec  Dig.  | 
289.«] 

4.  Masteb  and  Sebvant  (J  240*)— Contribit- 
TOBT    Negligence  —  Opbbation    of    Rail- 

BOADS. 

Where  a  member  of  a  train  crew  left  a 
shanty  car  provided  for  him  and  in  which  he 
was  riding,  and  rode  on  the  engine,  and  was 
killed  when  it  was  derailed,  and  the  car  did  not 
leave  the  track,  he  was  guilty  of  contributory 
negligence  in  leaving  the  place  of  comparative 
safety  provided  for  nim  for  a  place  of  greater 
danger  known  by  him  to  be  such. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  751-756;  Dec.  Dig.  I 
240.*] 

5.  Masteb  and  Sebvant  (|  228*)— Injubt  to 
Sebvant— Constitutional  Pbovisions. 

CoDSt  art.  9,  §  16,  giving  to  railroad  em- 
ployes the  rights  and  remedies  allowed  to  per- 
sons not  employ^  who  sustain  injuries,  applies 
only  to  the  defense  of  assumption  of  risk  by  an 
employ^  and  does  not  refer  to  the  question,  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  228.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  R.  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  H.  M.  BouchiUon,  administrator 
of  Stony  Bouchillon,  deceased,  against  tlie 
Charleston  &  Western  Carolina  Railway 
Company.  From  a  Judgment  for  defendant^ 
plaintiff  appeals.     Affirmed. 

Wm.  N.  Graydon  and  O.  J.  Ferryman,  foi 
appellant    Whl  P.  Greene,  for  respondent 

JONES,  O.  J.  This  was  an  action  to  re> 
cover  actual  and  punitive  damages  alleged 
to  have  been  suffered  by  reason  of  the  death 
of  the  plaintiiTs  intestate,  averred  to  have 
been  caused  by  the  negligent,  willful,  wan- 
ton, and  reckless  acts  of  the  defendant  set 
forth  in  the  complaint  At  the  close  of  the 
evidence  on  behalf  of  the  plaintiff,  a  motion 
for  a  nonsuit  on  the  cause  of  action  for 
punitive  damages  was  granted,  and  at  the 
conclusion  of  the  entire  testimony  the  pre> 
siding  Judge  directed  a  verdict  for  defendant 
upon  the  cause  of  action  for  compensatorji 
damages,  upon  the  ground  that  the  evidence 
established  the  fact  that  the  death  of  the 
plaintiff's  intestate  was  the  result  of  con- 
tributory negligence  on  his  part  The  plain- 
tiff now  appeals  to  this  court,  charging  er- 
ror both  in  the  granting  of  the  order  of  non- 
suit as  to  the  cause  of  action  for  vindictive 
damages  and  in  the  direction  of  a  verdict 
upon  the  issue  as  to  actual  damages. 

While  the  exceptions  are  numerous  and 
lengthy,  they  appear  to  present  but  three 
questions  for  determination,  and  these  prop- 
ositions alone  are  presented  to  this  court 
in  the  argument  The  appellant  here  con- 
tends: (1)  That  there  was  evidence  to  go 
to  the  Jury  upon  the  cause  of  action  based 


•For  other  eases  see  same  toplo  and  section  NX7MBBR  in  Deo.  Dig.  *  Am.  Dig.  Key  Now  Serlea  *  Rep'r  UnUim 
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Qpon  the  allegation8  of  willfulness  and  reck- 
lessness. (2)  That  there  was  error  in  the 
boldlng  that  no  other  reasonable  inference 
could  be  drawn  from  the  evidence,  but  that 
the  Injury  and  death  of  plaintiff's  intestate 
was  due  to  his  own  contributory  negligence. 
(3)  That  the  act  of  negligence  on  the  part 
of  said  intestate  held  by  the  court  to  hare 
contributed  to  his  death  consisted  in  a  vio- 
lation of  a  rule  of  the  defendant  company, 
as  to  which  there  was  evidence  to  go  to  the 
jury  of  a  waiver  by  the  defendant  of  such 
rule. 

The  evidence  shows  that  the  intestate  was 
in  the  employ  of  the  defendant  as  a  mem- 
ber of  a  train  crew  engaged  in  the  work  of 
keeping  in  repair  the  track  and  roadbed  of 
the  defendant's  railroad,  his  position  being 
that  of  engineer  of  a  hoisting  engine  placed 
upon  a  flat  car  by  which  was  operated  a 
ditching  machine.  The  flat  car  contained  the 
hoisting  engine  and  tender  and  four  shanty 
cars  for  the  transportation  and  use  of  the 
employes  engaged  in  the  repair  of  the  tracks, 
among  whom  was  included  the  plaintUTs  in- 
testate. When  this  work  train  was  being 
used  for  the  transportation  of  the  employes 
of  defendant  to  the  scene  of  their  labors  up- 
on defendant's  track,  the  assigned  place  of 
said  intestate  was  in  one  of  the  shanty  cars, 
and  he  had  no  duties  to  perform  nor  work 
to  be  done  upon  the  occasion  in  question,  re- 
quiring him  to  go  upon  the  engine  by  which 
this  train  was  drawn.  Furthermore,  the 
rules  of  the  company  then  known  to  the 
plaintiff's  intestate  forbade  his  riding  upon 
the  engine,  and  he  had  been  warned  that  it 
was  dangerous,  and  had  been  expressly  for- 
bidden to  ride  upon  the  same.  Upon  the  day 
he  was  killed,  the  plaintiff's  intestate  board- 
ed this  work  train,  going  first  into  the  shan- 
ty car  where  he  belonged,  and  where  he  re- 
mained until  the  train  had  proceeded  for 
some  distance  toward  the  place  at  which 
the  work  was  to  be  done,  after  which  inter- 
val, and  before  such  destination  had  been 
reached,  he  climbed  over  the  top  of  the 
other  cars,  and  went  into  the  cab  of  the 
engine  drawing  the  train,  such  action  on  his 
part  being  entirely  voluntary  and  without 
any  call  of  duty  or  necessity  requiring  It 
This  engine,  running  equally  well  either 
way,  was  then  running  backward  and  pull- 
ing the  train  of  shanty  cars,  but  the  evidence 
Is  uncontradicted  that  there  is  no  more  dan- 
ger upon  a  straight  track  in  running  such 
an  engine  backward  than  forward.  A  short 
time  after  the  plaintiff's  intestate  had  thus 
gone  upon  the  engine,  where  he  went  of  his 
own  volition,  without  invitation  and  for  his 
own  private  reasons,  the  work  train  left 
the  track,  and,  being  then  upon  the  engine, 
he  received  injuries  in  this  derailment  which 
resulted  in  his  death.  As  it  appears  that 
the  shanty  cars  were  not  derailed  or  other- 
wise injured  in  this  accident,  and  no  one 
in  those  cars  received  any  hurt  whatsoever, 
it  is  evident  that  the  death  of  the  plaintiff's 
intestate  was  due  to  the  fact  that  he  was 


not  in  his  proper  place  upon  the  train.  Thert 
was  evidence  tending  to  show  that  the  derail- 
ing of  the  engine  was  caused  by  a  low  joint 
in  the  rails  upon  the  track,  but  there  was 
no  evidence  that  this  defective  condition 
was  known  to  the  defendant  or  any  of  its 
agents  prior  to  the  occurrence.  The  track 
had  been  recently  Inspected,  and  had  been 
put  in  good  condition  a  few  days  before. 
There  was  only  testimony  which  tended  to 
establish  the  fact  that  the  work  train  in 
question,  shortly  before  the  happening  of 
the  wreck,  was  traveling  at  a  high  rate  of 
speed,  fixed  by  some  of  the  witnesses  at  88 
miles  an  hour,  but  there  is  no  witness  who 
states  the  rate  of  travel  at  the  very  point 
in  question  as  exceeding  10  or  15  miles  an 
hour. 

[1]  The  act  of  willfulness  and  reckless- 
ness on  the  part  of  the  defendant  being  al- 
leged to  consist  in  the  running  of  this  train 
at  a  high  rate  of  speed  over  a  defective 
track,  it  is  apparent  that  neither  willfulness 
nor  recklessness  can  be  said  to  be  inferable 
from  this  testimony,  unless  there  be  evidence 
tending  to  show  either  knowledge  by  the  de- 
fendant of  the  unsafe  condition  or  some  oth- 
er conscious  disregard  of  duty  by  the  de- 
fendant's agents,  either  in  falling  to  repair 
the  track  at  the  point  in  question  or  In  run- 
ning the  engine  at  an  unsafe  rate  of  speed. 
As  to  these  matters,  there  is  nothing  appear- 
ing in  the  record  which  tends  to  show  knowlr 
edge  by  the  defendant,  prior  to  the  accident, 
of  any  unsafe  condition  of  the  track,  nor 
any  testimony  going  towards  proving  that 
the  train  was  being  run  at  an  unsafe  or 
reckless  rate  of  speed  at  the  time  of  the  oc- 
currence in  question.  The  fact  that  a  train 
was  being  operated  at  a  high  rate  of  speed 
at  the  time,  if  it  were  made  to  appear,  would 
not  alone  be  sufficient  to  show  either  willful- 
ness or  recklessness,  in  the  absence  of  evi- 
dence that  such  speed  was  obviously  dan- 
gerous under  the  facts'  and  circumstances  as 
they  then  appeared  to  the  agents  and  serv- 
ants ot  the  defendant  in  charge  of  such 
train.  But  the  evidence  was  that  the  track 
at  the  point  in  question  was  straight,  and 
that,  upon  such  a  track,  in  good  condition  as 
it  was  then  supposed  to  be,  it  was  reason- 
ably safe  to  operate  such  a  train,  with  the 
engine  running  backward,  at  a  rate  of  speed 
of  35  or  40  miles  an  hour. 

Without  further  rehearsing  the  evidence^ 
therefore,  it  appears  that  there  was  an  en- 
tire lack  of  proof  to  establish  either  a  con- 
scious failure  to  observe  due  care  or  a  reck- 
less disregard  of  safety  in  the  operation  of 
the  train  in  question.  There  being  thus  no 
evidence  to  support  the  allegation  of  will- 
fulness, wantonness,  and  recklessness,  or  ei- 
ther of  them,  it  must  be  concluded  that  there 
was  no  error  by  the  presiding  judge  in 
granting  the  motion  for  a  nonsuit  upon  the 
cause  of  action  for  punitive  damages.  On 
the  contrary,  in  the  absence  of  such  evi- 
dence, it  would  have  been  reversible  error 


636 


72  SOUTHEASTERN  REPORTER 


(s.a 


on  the  part  of  the  drcnlt  Judge  had  this  mo- 
tion been  refused.  Trimmier  t.  Railroad,  81 
S.  C.  203,  62  S.  E.  209.  Conceding  that  there 
was  some  testimony  tending  to  show  negli- 
geuce  on  the  part  of  the  defendant,  even 
though  it  be  but  a  scintilla  of  evidence,  the 
circuit  judge  directed  a  verdict  in  favor  of 
the  defendant  upon  the  cause  of  action  for 
actual  damages,  upon  the  ground  that  there 
was  no  evidence  in  the  case  upon  which 
any  other  conclusion  could  be  reached  by 
the  jury  than  that  the  death  of  plaintlfiC's 
intestate  was  due  to  his  own  contributory 
negligence. 

[2]  As  to  the  complaint  of  error  in  this 
ruling  and  direction  of  verdict,  it  Is  to  be 
remarked  that  from  the  facts  already  recit- 
ed and  from  the  evidence  contained  in  the 
entire  record,  which  has  been  carefully  ex- 
amined, it  incontestably  appears  that  the 
Injury  and  death  of  the  intestate  was  the 
result  in  part  of  his  own  negligent  act  in 
going  to  a  place  .of  great  danger  upon  the 
engine  away  from  the  place  provided  by  his 
employers  upon  the  cars  and  in  violation  of 
the  rules  of  his  employment,  without  neces- 
sity and  without  pretense  of  any  call  of  du- 
ty or  necessity.  Had  he  remained  in  the 
car  provided  for  his  transportation,  no  inju- 
ry would  have  befallen  him;  and  it  is  thus 
apparent  that  his  negligent  act  in  going  to 
a  place  ot  greater  danger  was  a  proximate 
cause  of  the  injury  which  befell  him,  and 
without  which  it  would  not  have  occurred. 

[3]  It  is  immaterial  by  what  testimony  the 
fact  of  such  contributory  negligence  was 
made  to  appear,  whether  it  be  by  that  in- 
troduced on  behalf  of  the  plalntifiC  or  that 
offered  on  the  part  of  the  defendant,  since 
it  does  appear  from  the  entire  evidence  in 
the  cause-  that  no  other  reasonable  conclu- 
sion could  be  reached  by  the  jury,  except 
that  the  injury  and  death  was  the  result  of 
his  own  negligence,  combining  and  concur- 
ring with  that  of  the  defendant,  and  being 
a  proximate  cause  of  the  injury  and  damage 
in  question.  McLean  v.  Railroad,  81  S.  G. 
100,  61  S.  B.  900,  1071,  18  L,  R.  A.  (N.  S.) 
763,  128  Am.  St  Rep.  892;  Lyon  v.  Railroad, 
77  S.  C.  329,  58  S.  E.  12;  Jarrell  v.  Railroad, 
58  S.  O.  494,  36  S.  E.  910. 

As  to  the  point  raised  by  the  exceptions 
that  there  was  evidence  of  waiver  by  the  de- 
fendant of  the  rule  prohibiting  employ^  to 
ride  on  the  engine,  and  that,  therefore,  there 
was  error  by  the  circuit  court  in  directing 
the  verdict,  it  is  to  be  remarked  that,  as- 
suming there  was  evidence  of  such  waiver, 
this  would  not  necessarily  affect  the  ques- 
tion of  contributory  negligence  under  the  facts 
and  circumstances.  [4]  Even  if  there  had 
heeaa.  no  such  rule  of  the  defendant  compa- 
ny, the  evidence  shows  that  the  plaintiff's 
Intestate  was  guilty  of  contributory  negli- 
gence in  leaving  the  comparatively  safe  place 
provided  for  him  by  the  master  without  any 
necessity  and  not  in  the  performance  of  his 


duty,  and  going  into  a  place  of  known  and 
obviously  greater  danger.  He  had  been  told 
that  it  was  dangerous  to  ride  on  the  engine^ 
and  the  evidence  shows  that  he  must  have 
been  conscious  of  the  greater  danger  involv- 
ed in  his  being  there.  The  rule  is  applied 
in  the  case  of  passengers,  where  one  volun- 
tarily rides  in  a  place  of  obvious  danger, 
without  any  necessity  or  emergency  requir- 
ing it,  where  he  knows  or  by  the  exerdss 
of  ordinary  care  should  have  known  that  he 
is  not  in  the  place  provided  for  him,  that 
such  passenger  is  guilty  of  contributory  neg- 
ligence, and  cannot  recover  if  his  act  does 
contribute  to  his  injury  as  a  proximate  cause 
thereof.  McLean  v.  Railroad,  supra.  No 
distinction  upon  this  point  can  be  shown  be- 
tween the  case  just  cited  and  the  one  at  bar, 
unless  it  be  found  in  the  fact  that  in  this 
case  the  person  injured  was  an  employ^,  and 
not  a  passenger.  The  employ^  here  placed 
himself  in  a  situation  of  greater  danger  en- 
tirely of  his  own  volition,  without  even  an 
invitation  from  any  ag«it  of  the  defendant* 
leaving  the  comparatively  safe  place  provid- 
ed by  his  employer,  and  going  to  a  place  of 
obviously  greater  danger,  and  known  by  him 
to  be  such  more  dangerous  position.  It  can- 
not be  doubted  that  this  act  contributed  di- 
rectly to  his  injury,  as  a  proximate  cause 
thereof,  and  without  which  the  danger  would 
not  have  occurred.  No  reason  has  been 
shown  or  suggested  why  the  same  rule  ap- 
plied in  the  case  of  the  passenger  above  cit- 
ed should  not  also  be  applicable  in  this 
case  to  the  employ^.  The  same  rule  was 
applied  to  employes  of  a  railroad  company 
in  the  similar  case  of  Railroad  v.  Jones,  95 
IT.  S.  439,  24  L.  Ed.  506,  in  the  case  of  Rail- 
road CJo.  V.  Myers,  112  Ga.  237,  37  S.  E.  439, 
and  in  many  other  oases  which  are  cited  in 
the  argument  of  the  respondent 

[6]  It  is  suggested  in  one  of  the  exceptions 
that  the  defendant  company  Is  precluded  by 
the  provisions  of  article  9,  {  15,  of  the 
Constitution  of  this  state  from  interposing 
the  defense  of  contributory  negligence  in 
this  case,  but  this  suggestion  is  without 
force,  as  that  provision  applies  only  to  the 
defense  of  assumption  of  risks  by  an  em- 
ploy6  of  a  railroad  company,  and  has  no 
reference  to  the  question  of  contributory 
negligence  here  presented.  See  Bodle  v. 
Railroad,  61  S.  C.  468,  39  S.  E.  715. 

There  is  therefore  no  reason  either  in  the 
nature  of  the  case  or  in  the  constitutional 
provision  mentioned  for  the  adoption  in  the 
case  of  an  employ 6  upon  a  railroad  train  of 
a  rule  as  to  the  effect  of  contributory  neg- 
ligence different  from  that  applied  in  the 
case  of  a  passenger  upon  such  train;  and  it 
must  therefore,  be  held  that  where  an  em- 
ployd  leaves  the  place  provided  for  him  on 
the  train,  without  any  call  of  duty  or  neces- 
sity or  direction  from  a  superior  officer,  and 
voluntarily  places  himself  in  a  position  of 
obviously  greater  peril  or  one  known  to  be 
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more  dangerons,  and  In  consequence  thereof 
is  injured  or  killed,  even  though  by  the  neg- 
ligence of  the  railroad  company,  if  it  ap- 
pears that  such  act  of  the  employ^  was  one 
proximately  contributing  to  his  injury  or 
death  and  without  which  the  same  would 
not  have  occurred,  such  act  must  be  held  as 
In  the  case  of  a  passenger  an  act  of  contrib- 
ntory  neglig^ice  which  would  defeat  any 
right  of  recovery  otherwise  existing. 

The   exceptions   are   overruledt   and   the 
Judgment  of  the  circuit  court  is  affirmed. 

« 

GARY,    A.    J.,    and    WOODS    and    HY- 
DRICE:,  JJ.,  concur. 


(90  S.  C.  79) 

SAUNDERS  ▼.  SOUTHBRN  RY.  CO- 

(Suprenu:  Court  of  South  Cftrolina.     Not.  18, 

1911.) 

1.  Cabbikbs  Q  134*)— Freight  Claims— Ad- 
jubtmentv-yai.ui  at  placb  of  shipment. 

Under  proyision  in  a  bill  of  lading  that 
the  amount  of  any  loss  shall  be  computed  at  the 
Talue  of  the  property  at  the  time  and  place  of 
shipment,  the  invoice  price  of  the  goods  is  not 
oonduslTe  as  to  value. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  {  134.*] 

2.  Appeal  and   Ebbob  ({   1010*)— Rkyisw— 
Conclusiveness  of  Finding. 

A  finding  supported  by  evidence  will  not  be 
disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8979-3982;  Dec.  Dig.  § 
lOlO.*] 

6.  Appeal  anp  Ebbob  ($  1061*)— Habmlbss 
Ebbob— Admission  of  Evidence. 

Where  the  value  of  a  shipment  at  the  place 
of  shipment  was  in  issue,  any  error  in  admit- 
ting testimony  as  to  value  at  the  destination 
was  harmless,  where  the  points  were  not  far 
apart,  and  the  value  at  the  point  of  shipment 
was  sufficiently  established. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4161-4170;  Dec.  Dig.  § 
1051.*] 

4.  Tbial  (S  253*)— Fbeiqht  Claims— Failubs 
TO  Adjust— Action  fob  Penalty— Instbuo- 

TIONS. 

In  an  action  against  a  carrier  for  failing 
to  adjust  a  freight  loss  claim,  an  instruction, 
ignoring  the  proposition  that  in  estimating  value 
at  the  place  of  shipment  freight  charges  might 
be  considered,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  6ia-623 ;   Dec.  Dig.  |  253.*] 

6.  Carbiers  (§  137*)— Freight  Claims— Fail- 
TTRE  to  Adjust— Action  fob  Penalty- In- 

STBUCnONS. 

In  an  action  for  failure  to  adjust  a  freight 
loss  claim,  it  was  proper  to  refuse  to  instruct 
as  to  the  liability  of  a  gratuitous  bailee,  where 
there  was  no  testimony  that  the  company  had 
given  notice  that  it  would  no  longer  hold  as 
warehouseman;  its  liability  being  either  that  of 
carrier  or  warehouseman. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  137.*] 

6.  Carriers    (§    140*)— Wabehousemen^Lia- 
BiLiTY  for  Loss. 

That  a  consignee  paid  freight  charges  on  a 
shipment  and  signed  the  waybill  without  remov- 
ing the  shipment,  which  arrived  a  few  days  be^l 


fore,  did  not  show  release  of  the  company's  lia- 
bility as  warehouseman. 

[Ed.  Note.— For  othe^  cases,  see  Carriers, 
Cent.  Dig.  {§  609%-616 ;   Dec.  Dig.  {  140.*] 

7.  Cabbiebs  (J  121*)— Freight  Claims— Fail- 
ure TO  Adjusiv- Action  fob  Penalty— Evi- 
dence. 

In  an  action  for  the  value  of  goods  and  for 
penalty  for  refusing  to  adjust  a  freight  loss 
claim,  the  fact  that  the  shipment  remained  in 
the  depot  at  the  destination  five  days  after  plain- 
tiff paid  the  freight  charges  and  signed  the  way- 
bill does  not  show  contributory  negligence, 
though  it  might  tend  to  show  that  the  com- 
pany's liability  as  a  carrier  had  ceased,  and 
that  its  liability  was  only  that  of  a  warehouse- 
man. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  531-536;    Dec.  Dig.  §  121.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  W.  C.  Davis,  Special 
Judge. 

*To  be  officially  reported.*' 

Action  by  George  M.  Saunders  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Mark  Reynolds,  for  appellant  L.  D.  Jen- 
nings, for  respondent 

JONES,  C.  J.  This  action  was  brought  in 
a  magistrate  court  to  recover  $16,  alleged 
value  of  a  shipment  of  goods,  consisting  of 
one  sack  of  sugar,  one  sack  of  rice,  and  one 
box  of  soap,  and  $50  penalty  for  failure  to 
adjust  the  claim  within  the  time  required  by 
law.  The  magistrate  gave  Judgment  for  $66, 
the  full  amount  claimed,  and  on  appeal  there- 
from the  circuit  court,  Hon.  W.  C.  Davis,  spe- 
cial judge,  presiding,  affirmed  the  judgment, 
holding  that  no  prejudicial  error  had  been 
committed,  and  that  substantial  justice  had 
been  rendered. 

It  appears  that  the  goods  were  shipped  at 
Camden,  S.  C,  by  the  Camden  Wholesale 
Grocery  Company,  on  March  1,  1909,  con- 
signed to  plaintiff  at  Claremont,  S.  C,  and 
were  destroyed  in  the  fire  which  burned  up 
the  Claremont  depot  and  contents  on  March 
9,  1909. 

[1]  The  bUl  of  lading  stipulated  that  "the 
amount  of  any  loss  or  damage  for  which  any 
carrier  becomes  Uable  shall  be  computed  at  the 
value  of  the  property  at  the  place  and  time 
of  shipment,"  etc.  Granting  that  such  a  stip- 
ulation is  binding  on  a  shipper  or  consignee, 
there  was  some  testimony  that  the  yalue  of 
the  goods  at  the  place  of  shipment  was  equal 
to  the  amount  claimed  therefor,  and  the  cir- 
cuit court  held  that  the  testimony  was  am- 
ple to  show  that  fact  It  is  true  the  invoice 
of  the  goods  showed  the  invoice  price  to  be 
$15.15,  but  the  invoice  price  is  not  the  con- 
clusive test  of  value.  The  goods  may  have 
been  worth  more  or  less  than  the  invoice 
price,  dependent  upon  the  circumstances. 
Value  at  the  place  of  shipment  means  value 
when  delivered  to  the  carrier  under  contract 
of    shipment,    and    would    certainly    allow 
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freight  to  be  added  to  the  Invoice  price.  Kel- 
ly T.  Southern  Ry.,  84  S.  G.  252,  66  S.  K  198, 
137  Am.  St  Rep.  842;  Dee  Champs  T.  Rail- 
road Co.,  84  S.  G.  360,  66  S.  B.  414. 

[2]  The  freight  paid  was  30  cents.  Bat 
plaintiff  testified  that  the  goods  were  worth 
more  than  $16  In  Gamden,  S.  G.,  the  place 
of  shipment.  The  conclusion  of  the  circuit 
court  that  the  value  of  the  goods  at  the 
place  of  shipment  was  as  great  as  dalmed, 
being  supported  by  the  evidence.  Is  final; 
hence  the  first,  second,  and  third  exceptions, 
which  depend  upon  a  contrary  view  of  the 
facts,  cannot  be  sustained. 

[3]  The  admission  of  testimony  as  to  the 
market  value  of  the  goods  at  Glaremont,  S. 
C,  the  point  of  destination,  which  Is  the 
basis  of  the  fourth  and  fifth  exceptions,  can 
only  be  sustained  as  bearing  somewhat  re- 
motely on  the  question  of  value  at  the  place 
of  shipment,  since  the  two  places  are  not  far 
apart,  and  the  conditions  creating  value  may 
not  be  materially  different;  but,  waiving 
this,  there  was  no  prejudice  In  the  ruling, 
since  the  circuit  court  has  finally  adjudged 
that  the  evidence  showed  the  value  at  the 
place  of  shipment  sufiicient  to  support  the 
claim  as  filed. 

[4]  The  magistrate  refused  to  charge  cer- 
tain requests  of  defendant,  to  the  effect  that 
the  carrier  would  not  be  liable  for  the  value 
of  the  property  at  the  place  of  shipment,  and 
that  the  consignee  cannot  add  to  this  the 
value  at  Glaremont,  the  destination,  and  in 
addition  thereto  the  freight  charges.  The  re- 
quests were  faulty  in  not  making  it  clear  that 
In  estimating  value  at  the  place  of  shipment 
the  freight  charges  may  be  taken  into  con- 
sideration, as  shown  in  the  Kelly  and  Des 
Champs  Gases,  supra.  Hence  the  sixth  and 
seventh  exceptions  caimot  be  sustained. 

[6]  The  defendant  requested  the  magis- 
trate to  Instruct  the  jury  as  to  the  rule  of 
liability  with  respect  to  a  gratuitous  bailee, 
and  that  such  rule  required  the  exercise  of 
only  slight  care  on  the  part  of  the  bailee,  and 
imposed  liability  for  only  gross  negligence. 
TTie  magistrate  modified  the  request,  so  as 
to  hold  the  carrier  to  the  duty  of  ordinary 
care.  There  was  no  testimony  to  show  that 
the  defendant  gave  notice  that  it  would  no 
longer  hold  as  warehouseman,  and  would  not 
insist  on  charges  as  such;  hence  there  was 
no  basis  in  the  testimony  for  instruction  on 
the  subject  of  a  gratuitous  bailee.  Brunson 
&  Boatwrlght  v.  Railroad,  76  S.  G.  13,  56  S. 
B.  538,  9  L.  R.  A.  (N.  S.)  577.  Whatever  lia- 
bility existed  against  defendant  in  this  case 
was  either  as  carrier,  liable  as  an  Insurer, 
or  as  warehouseman,  liable  for  failure  to  ex- 
ercise ordinary  care.  Hence  the  charge  as 
given  was  too  favorable  for  defendant,  and 
the  eighth  exception  must  be  overruled. 

The  refusal  of  the  magistrate  to  charge  de- 
fendant's fourth  request,  which  is  the  basis 
of  the  ninth  exception,  does  not  warrant  re- 


versal, because  there  was  no  testimony  tend- 
ing to  show  that  the  defendant's  agent  agreed 
to  hold  the  goods  in  the  depot  as  a  mere  mat- 
ter of  personal  accommodation  and  conven- 
ience, and  at  the  risk  of  the  consignee,  con- 
trary to  the  rule  of  the  company. 

[6]  The  fttct  that  the  plaintiff  paid  the 
freight  charges  and  signed  the  waybill,  with- 
out immediately  removing  the  goods,  which 
had  arrived  a  few  days  before  the  fire,  would 
not  tend  to  show  that  defendant  was  not 
liable  as  warehouseman  for  negligence. 

[7]  The  refusal  to  submit  the  matter  of 
contributory  negligence  to  the  jury,  of  which 
complaint  Is  made  in  the  tenth  exception, 
affords  no  ground  for  disturbing  the  judg- 
ment, as  there  was  no  testimony  of  any  such 
negligence  of  plaintiff.  The  fact  that  the 
goods  may  have  remained  In  the  depot  from 
March  4th  to  March  9th  after  plaintiijt  had 
paid  the  freight  charges  and  signed  the  way- 
bill does  not  tend  to  show  contributory,  neg- 
ligence of  the  plaintiff.  This  may  tend  to 
show  that  defendant's  liability  as  common 
carrier  had  ceased,  and  that  the  liability  was 
only  as  warehouseman. 

We  do  not  understand  that  the  circuit 
court  held  defendant  liable  as  common  car- 
rier, as  complained  in  the  eleventh  exception. 
The  conclusions  of  the  circuit  court  were  that 
substantial  justice  has  been  done  between  the 
parties,  and  if  there  was  error  committed  by 
the  magistrate  it  was  harmless.  The  judg- 
ment may  well  be  rested  on  the  theory  of 
defendant's  liability  as  warehouseman. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

GARY,  A.  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur. 

(90  s.  c  90) 

EDWARDS  et  aL  v.  JOHNSON. 

(Supreme  Court  of  South  Carolina.     Oct  20, 

1911.) 

1.  Joint  Adventures  (S  I*)— Gontbact— Con- 

STBUCTION — PaBTNEBSHIP. 

Complainant  E.,  having  an  option  on  a 
large  tract  of  timber  land,  an  agreement  was 
made  between  complainants  and  defendant  that, 
if  the  land  should  be  sold  at  any  time  through 
the  efforts  of  any  of  them,  all  profits  arising 
over  and  above  the  price  paid  to  the  owners 
should  be  divided  as  thereaner  specified.  After 
reciting  that  the  price  asked  by  the  owners  was 
$125,000,  and  providing  that  any  commission  to 
E.  from  the  owners  oat  of  the  price  should  go 
to  him  individually,  as  compensation  for  ex- 
penses incurred  by  him  and  time  spent  in  inveih 
tigation  of  the  property,  it  was  stipulated  that 
any  other  profits  ^ould  be  divided  in  the  pro- 
portion of  one-third  to  defendant  J.,  and  the 
remaining  two-thirds  to  be  equally  divided 
among  the  complainants;  all  expenses  to  bs 
borne  by  the  parties  in  the  same  proportion. 
Held,  that  the  agreement  constituted  a  joint 
adventure,  and  that  the  parties  were  joint  ad- 
venturers. 

.  [Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent.  Dig.  $  1;   Dec.  Dig.  |  1.*] 
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2.  Joint  Adtshtitbss  d  2*)-<8Aia  or  Lajid— 

AOBCBlCBIfT. 

Where  complainants  and  defendant  entered 
into  an  agreement  for  a  joint  adyenture  in  the 
Bale  of  timber  land  on  which  complainant  E. 
had  an  option,  but  no  reference  was  made  to 
snch  option  in  the  agreement  the  fact  that  it 
may  have  been  without  consideration  and  not 
binding  on  the  signers,  or  that  it  might  have 
expired  on  or  before  tine  date  when  defendant 
J.  obtained  a  new  option  to  himself  from  the 
owners,  in  Tiolation  of  the  agreement,  had  no 
bearing  on  the  question  of  the  existence  of  the 
relation  of  joint  adTenturers  between  complain- 
ants and  defendant,  except  so  far  as  the  alleged 
expiration  of  the  option  might  tend  to  show 
the  term  the  relation  was  intended  to  endure. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Gent.  Dig.  {  2;  Dec  Dig.  §  2.*] 

8.  Joint  Advbntubes  (§  1*)— Contract— Con- 

tinuancb  of  pabtnxbship. 

Where  a  contract  between  complainants  and 
defendant  to  jointly  promote  the  sale  of  a  large 
tract  of  timber  land  contained  no  limit  as  to 
the  duration  of  the  term,  except  as  specified  in 
a  provision  that  the  parties  would  use  their  best 
efforts  to  eflTect  a  sale  of  the  property,  and  if 
at  any  time  the  land  should  be  sold  through  the 
efforts  of  any  of  the  parties  there  should  be  a 
division  of  the  profits,  the  term  of  its  existence 
was  a  matter  of  inference  from  the  nature  ol 
the  engagement;  the  agreement  being  neces- 
sarily construed  as  terminable  at  the  will  of  any 
one  of  the  parties,  on  notice. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent.  Dig.  |  1 ;  Dec  Dig.  |  1.*] 

4.  Joint  Adyentubes  (|  1*)— Contbaot— Tkb- 

MINATION— TbUST  RELATION— VIOLATION. 

Complainants  and  defendant  entered  into 
an  agreement  for  a  joint  adventure  in  the  sale 
of  timber  land  on  which  complainant  B.  had  an 
option,  which  was  extended  to  the  close  of  Sep- 
tember 23,  1904.  The  agreement  contained  no 
provision  for  the  termination  of  the  relation, 
out  declared  that  the  parties  should  use  their 
best  efforts  to  effect  a  sale,  and  if  the  lands  at 
any  time  should  be  sold  through  the  efforts  of 
any  of  the  parties  then  there  should  be  a  divi- 
sion of  Uie  profits.  There  being  no  sale  up  to 
September  &,  1904,  defendant,  oefore  the  close 
of  that  day,  secretly  obtained  a  new  option 
from  the  owners,  and  then  sold  the  property  to 
a  corporation  organised  by  him  to  purchase  the 
same,  to  his  great  profit.  Held  that,  there  hav- 
ing been  no  notice  by  any  member  to  terminate 
the  same  prior  to  defendant's  acquiring  a  new 
option,  the  relationship  continued  in  existence 
on  and  after  that  date;  and  hence  defendant 
would  be  regarded  as  having  obtained  the  op- 
tion and  sold  the  property  for  the  benefit  of  the 
firm. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent.  Dig.  |  1;   Dec  Dig.  §  1.*] 

6.  Pabtnership  (I  70*>— Duty  or  Pabtnsbs- 

Good  Faith. 

Each  member  of  a  partnership  is  held  to 
the  highest  degree  of  good  faith  in  his  dealings 
with  reference  to  any  matter  concerning  the 
business  of  the  common  engagement,  and  each 
partner,  beins  an  agent  of  the  firm,  must  be 
held,  during  the  existence  of  the  relation,  to  the 
same  accountability  as  other  trustees  in  all 
matters  affecting  the  common  interest. 

[Ed.  Note. — ^For  other  cases,  see  Partneiship, 
Cent  Dig.  S  114 ;   Dec  Dig.  (  70.*] 

6L  Joint  ADVBNTUBEfl  (|  6*>— Pbitatb  Inteb- 

X8T— EVIDENCB. 

In  a  suit  for  an  accounting  of  the  profits 
of  a  joint  adventure,  evidence  held  to  warrant 
a  finding  that  defendant,  during  the  time  the 
agreement  was  in  force,  not  only  failed  to  carry 


out  his  part  thereof  in  good  faith,  but  began  a 
course  of  deception  which  was  intended  to  pro- 
mote his  secret  purpose  to  prevent  a  sale  of  the 
property  in  question  by  the  firm,  in  order  that 
he  might  thereafter,  as  he  did,  obtain  an  option 
to  purchase  the  property  himself,  and  obtain 
for  himself  the  entire  profits  of  such  sale. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven* 
tares,  Dec.  Dig.  §  5.*} 

7.  Abatement  and  Revital  (§  17*)  — Elec- 
tion OF  Otheb  Rbmbdt— Pleading. 

An  election  of  remedies,  being  an  aflrma- 
tive  defense,  must  be  pleaded  in  order  to  be 
available. 

[Ed.  Note.— £\>r  other  cases,  see  Abatement 
and  Revival,  Dec  Dig.  |  17.*] 

a  Election  of  Remedies  (§  8*)— Rembdiai] 

RlQHTB— RBCONCILABILITT. 

Complainants  and  defendant  having  enter- 
ed into  an  agreement  to  sell  a  timber  tract  on 
which  complainant  E.  had  an  option,  defendant 
during  the  continuance  of  the  relation,  obtained 
a  new  option  in  his  own  name,  and  sold  the 
land  to  a  corporation  for  his  individual  benefit 
Thereafter  one  or  more  of  the  present  complain- 
ants brought  a  suit  in  the  North  Carolina  state 
court  against  defendant  J.  and  others,  to  which 
the  other  complainants  in  the  present  action  were 
made  parties  defendant,  and  a  third  action  was 
commenced  by  one  of  the  present  complainants 
against  the  same  defendants  and  tiie  corporation 
which  purchased  the  land  in  a  United  States 
court  for  the  District  of  North  Carolina,  seek- 
ing an  accounting,  and  also  praying  relief  by 
way  of  a  jud^ent  in  rem.  The  first  action  was 
brought  against  the  original  owners  of  the 
property,  to  recover  commissions  alleged  to  be 
due  E.  on  the  sale  of  the  property,  which  were 
the  same  commissions  recognized  by  the  agree- 
ment between  complainants  and  defendants  as 
belonging  to  E.  alone.  There  was  no  adjudica- 
tion nor  relief  granted  on  the  merits  in  either 
of  such  actions.  Held^  that  they  did  not  con- 
stitute an  election  of- remedies,  precluding  com- 
plainants from  maintaining  a  subsequent  ac^ 
tion  against  defendant  for  an  accounting  of  the 
profits  realized  on  the  sale  of  the  pi^perty  to 
the  corporation,  under  the  rule  that  no  act  con- 
stitutes a  conclusive  election,  unless  the  remedial 
right  on  which  it  is  based  is  irreconcilable  with 
the  remedial  right  which  the  subsequent  action 
is  brought  to  enforce. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  §§  a,  4 ;   Dec  Dig.  |  3.*] 

9.  Joint  Adventubes  (|  6*)— Suit  fob  Ac- 
counting— Laches. 

Where,  from  the  time  complainants  first  re* 
ceived  information  of  defendant's  attempted  vio- 
lation of  a  joint  agreement  to  accomplish  the 
sale  of  certain  lands,  complainants  had  undevi- 
atingly  insisted  on  their  right  to  a  participation 
in  the  profits,  and  had  repeatedly  endeavored  to 
indlice  defendant  to  make  a  satisfactory  settle- 
ment, and  a  comparatively  brief  delay  in  com- 
mencing prior  suits  had  been  induced  by  de- 
fendant s  conduct  and  statements,  calculated  to 
inspire  complainants  with  the  belief  that  an 
amicable  adjustment  of  the  matter  might  be 
reached,  complainants'  suit  for  an  accounting 
was  not  barred  by  laches,  under  the  rule  that, 
to  constitute  laches,  there  must  be  not  merely 
neglect  to  enforce  a  right,  where  such  neglect  is 
not  long  enough  to  be  a  bar  under  the  statute 
of  limitations,  but  there  must  also  be  either  a 
failure  to  perform  a  legal  duty  prejudicial  to 
the  defendant,  or  some  act  of  complainant 
which  operated  to  mislead  the  defendant  to  his 
prejudice,  so  that  it  would  be  inequitable  there- 
after to  permit  the  enforcement  of  the  right 

[Ed.  Note. — For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  §  7;    Dec.  Dig.  |  5.*] 
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10.  JomT  Adtbntuees  d  4*)— AocotmnifCh— 
Tendkb. 

Where  defendant  breached  a  contract  of 
joint  adventure  with  complainants  for  the  sale 
of  a  tract  of  timber  land  by  obtaining  a  new 
option  to  himself  from  the  owners,  and  making 
an  individual  sale  of  the  property  to  a  corpora- 
tion, and  refused  to  account  to  complainants  for 
their  share  of  the  profits,  defendant  was  es- 
topped to  complain  that  complainants  did  not 
tender  him  their  proportionate  shares  of  the  ex- 
penses incurred  by  him« 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  §§  3-6;    Dec  Dig.  |  4.*] 

11.  Judgment  (|  253*)  —  Pleading  —  Relief 

DeM  A  N  DED— P&AYEB . 

Where,  in  a  suit  for  an  accounting  of 
profits  made  by  defendant  pursuant  to  a  joint  ad- 
venture, the  complaint  alleged  that  complain- 
ants' interest  in  the  profits  would  amount  to 
*'at  least  $100,000,"  and  that  complainants  were 
entitled  to  recover  that  sum  against  defendant, 
and  to  have  him  account  for  any  further  sums 
realized  by  him,  and  prayed  for  a  judgment  "for 
the  sum  of  $100,000,  and  that  he  account  for 
any  further  sums  realized  by  him,"  complain- 
ants were  not  limited  by  such  prayer  to  a  judg- 
ment for  $100,000  but  could  recover  such  sum 
as  they  appeared  to  be  entitled  to  on  an  ac- 
counting. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
CJent.  Dig.  §§  443,  444;   Dec.  Dig.  §  253.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;   Robt  Aldrich,  Judge. 

"To  be  officially  reported." 

Action  by  H.  A.  Edwards  and  others 
■against  R.  Ei  Jobnson.  Judgment  for  com* 
plainants  for  less  than  the  relief  demanded, 
and  both  parties  appeal.  Affirmed  on  de- 
fendant's appeal,  and  reversed  on  complain- 
ants' appeal,  with  directions. 

C.  F.  Haynsworth,  Cothran,  Dean  &  Coth- 
ran,  and  Busbee  &  Busbee,  for  plaintiffs. 
John  C.  Gittlngs  and  Jos.  A.  McCullough,  for 
•defendant 

JONES,  C.  J.  This  is  an  action  for  an 
accounting  by  the  defendant  to  the  plaintiffs 
for  their  shares  in  profits  alleged  to  have 
been  realized  by  the  defendant  in  a  certain 
joint  undertaking  of  the  parties,  and  which 
the  plaintiffs  claim  to  be  entitled  to  recover 
by  reason  of  the  relation  of  trust  alleged  to 
have  existed.  Both  the  plaintiffs  and  the  de- 
fendant appeal  from  the  decree  of  Judge 
Watts,  which  overruled  certain  findings  and 
•conclusions  of  the  master,  and  directed  judg- 
ment in  favor  of  the  plaintiffs  for  the  sum 
of  $100,000. 

The  appeal  by  the  defendant  Is  upon  nu- 
merous exceptions  to  the  findings  of  fact  and 
conclusions  of  law  by  the  circuit  judge,  and 
qnestions  the  correctness  of  the  decree,  not 
only  as  to  the  right  of  the  plaintiffs  to  judg- 
ment against  the  defendant  for  any  sum 
whatever,  but  also  as  to  the  amount  for 
which  the  defendant  can  in  any  event  be 
held  liable.  The  plaintiffs'  appeal  concedes 
the  correctness  of  the  findings  and  conclu- 
sions of  the  circuit  judgment  as  to  all  par- J 


tlculars,  except  as  to  the  amount  which  they 
are  entitled  to  recover. 

[1]  It  appears  that,  on  or  about  the  15th 
day  of  June,  1904,  an  agreement  In  writing, 
under  seal,  was  entered  into  between  the 
parties  plaintiff  and  defendant,  whereby  they 
associated  themselves  together  for  the  pur- 
pose of  making  sale  of  a  certain  tract  of 
timber  land  in  Dare  county,  N.  C,  contain- 
ing about  169,000  acres;  the  said  agreement 
embracing  the  statement  that  the  said  lands 
*'are  owned  by  certain  parties  who  desire  to 
dispose  of  the  same,  and  who  have  approach- 
ed the  said  H.  A.  Edwards  for  the  said  pur- 
pose," and  also  reciting  that  "said  H.  A.  Ed- 
wards has  in  turn  approached  H.  J.  Haynes- 
worth,  R.  E.  Johnson,  and  W.  J.  Thaekston 
with  the  view  of  effecting  a  sale  thereof." 
By  this  a^eement,  it  was  covenanted  be- 
tween the  plaintiffs  and  the  defendant  '*that 
all  of  the  said  property,  and,  if  the  said 
lands  should  at  any  time  be  sold  through 
the  efforts  of  any  of  the  said  parties,  then 
all  profits  arising  over  and  above  the  price 
paid  by  the  owners,  shall  be  divided  in  the 
manner  hereinafter  indicated."  It  may  be 
remarked  in  passing  that  it  is  evident  from 
the  context  that  the  words  •'by  the  owners," 
in  the  clause  last  above  quoted,  were  intend- 
ed and  should  be  made  to  read  "to  the  own- 


n 


ers. 

After  reciting  in  said  agreement  that  the 
price  asked  by  the  owners  for  the  said  lands 
was  the  sum  of  $125,000,  and  providing  that 
"any  commission  which  the  said  H.  A.  Ed- 
wards may  be  able  to  obtain  from  the  owners 
out  of  said  price  shall  go  to  him  individually, 
this  being  compensation  to  him  for  all  ex- 
penses heretofore  incurred  by  him  and  all 
time  spent  in  Investigation  of  said  property," 
it  was  stipulator  that  any  other  profits 
should  be  divided  between  the  parties  in  the 
proportion  of  one-third  thereof  to  the  defend- 
ant, and  the  remaining  two-thirds  to  be 
equally  divided.among  the  plaintiffs,  and  that 
all  expenses  incurred  in  investigating  said 
property  and  in  efforts  to  make  a  sale  there* 
of  should  be  borne  by  the  said  parties  in  the 
same  proportions  as  stipulated  for  the  divi- 
sion of  the  profits,  provided  that  no  such  ex- 
pense should  be  contracted,  unless  three  of 
the  said  parties  should  consent  in  advance 
to  the  incurring  thereof,  and  that  any  ex- 
pense incurred  otherwise  than  with  such  con- 
sent should  be  borne  by  the  party  contracting 
the  same. 

Irrespective  of  any  question  as  to  whether 
the  plaintiff  Edwards  then  held  any  valid  op- 
tion, authorizing  the  sale  by  him  of  the  said 
lands,  it  is  manifest  that  the  provisions  of 
the  agreement  just  recited  are  such  as  to 
constitute  a  partnership  of  the  plaintiffs  in 
the  joint  enterprise  of  endeavoring  to  sell 
the  lands  in  question  for  a  price  which  would 
net  a  profit  over  and  above  the  sum  at  which 
the  owners  were  willing  to  selL    The  agree- 
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ment  between  tlie  parties  substantially  was 
that  they  would  each  contribute  to  the  expens- 
es  of  the  Joint  adveature  in  certain  propor- 
tions, and  would  each  share  in  the  profits  in  a 
like  degree.  Beyond  doubt,  such  agreement 
constituted  a  partnership  in  a  Joint  adventure. 
See  30  Cyc.  366,  371.  The  test  of  a  partner- 
ship is  the  agreement  to  engage  In  a  common 
business  or  adventure,  and  to  share  the  profits 
to  be  realized  therefrom,  as  well  as  the  ex- 
penses or  losses  incident  thereto;  and  there 
can  be  no  hesitation  In  reaching  the  conclu- 
sion, which  does  not  appear  to  be  seriously 
questioned,  that  the  agreement  was  of  such 
a  character  as  to  establish  a  partnership.  1 
Lindley  on  Partnership  (4th  Sd.)  pp.  15,  18; 
Williams.  Black  ft  Co.  v.  Connor,  14  S.  C.  621. 

[2]  The  fact  that  the  so-called  option  ob- 
tained by  the  plaintiff  H.  A.  Bdwards  from 
the  owners  of  the  property  may  have  been 
without  consideration,  and  may  not  have 
been  binding  upon  the  signers  thereof,  has 
no  bearing  upon  the  question  of  the  exist- 
ence of  the  partnership  between  the  plain- 
tiffs and  the  defendant,  as  no  reference  is 
made  to  such  option  in  the  partnership  agree- 
ment Nor  does  the  fact  that  this  option 
may  have  expired,  on  or  before  the  23d  of 
September,  1904,  have  any  such  bearing, 
farther  than  that  it  may  be  taken  as  tend- 
ing to  show  how  long  the  partnership  was 
intended  to  endure.  Bven,  however,  if  the 
evidence  as  to  the  options  be  considered  as 
shedding  some  light  upon  the  last-mentioned 
inquiry,  it  has  a  tendency  to  show  that  the 
parties  contemplated  the  partnership  as  pos- 
sibly extending  to  and  -beyond  the  date 
named. 

[3]  By  the  term  of  this  partnership  agree- 
ment, no  limit  of  its  duration  was  fixed,  other 
than  is  contained  in  the  provision  that  '*the 
said  parties  will  use  their  best  efforts  to 
"(effect  a  sale  of  said  property,  and,  if  the 
said  lands  should  at  any  time  be  sold  through 
the  efforts  of  any  of  said  parties,"  then 
there  should  be  a  division  of  the  profits.  As 
there  Is  no  definite  statement  in  the  agree- 
ment as  to  the  date  at  which  the  partnership 
should  determine,  the  term  during  which  it 
was  to  continue  in  existence  Is  a  matter  of 
Inference  from  the  nature  of  the  engage- 
ment between  the  partners,  the  contract  provi- 
sions, and  the  facts  and  circumstances  sur- 
rounding the  parties;  but,  if  no  such  infer- 
ence of  an  intention  for  its  continuance  for 
some  i>eriod  can  be  so  ascertained,  then  the 
partnership  agreement  would  necessarily  be 
construed  as  being  determinable  at  the  will 
of  any  one  of  the  partners,  upon  notice.  30 
Cyc.  417;   1  Lindley  on  Partnership,  par.  218. 

[4]  Conceding  the  existence  of  the  partner- 
ship prior  to  that  time,  it  may  be  important 
to*  determine  whether  it  was  still  in  force  on 
the  23d  day  of  September,  1904,  when  the 
acts  of  the  defendant  were  done  In  alleged 
violation  of  the  trust  relation.  In  the  first 
place,  it  appears  that  the  first  option  was 
extended  to  June  25,  1904,  but  before  the 
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expiration  it  was  extended  90  days  train  that 
date,  which  carried  the  option  to  the  dose 
of  September  23,  1904.  Furthermore,  lan- 
guage is  used  in  the  agreement  which  tends 
to  show  that  the  parties  contemplated  that 
the  efforts  of  the  partners  In  the  common 
enterprise  might  extend  over  some  consider- 
able period,  since  the  expression  used  with 
reference  to  the  time  within  which  a  sale  of 
the  land  might  be  consummated  Is  the  in- 
definite phrase  ''at  any  time,"  which  phrase 
would  seem  to  involve  the  meaning  by  the 
parties  that  their  agreement  should  continue 
in  force  for  such  period  as  might  reasonably 
be  necessary  to  accomplish  the  purpose  of 
the  partnership,  or  for  such  time  as  might 
reasonably  be  required  to  make  it  appear 
that  such  purpose  could  not  be  attained. 

When  the  language  of  the  partnership  con- 
tract Is  considered  with  reference  to  the 
nature  of  the  engagement  undertaken,  the 
limit  of  the  options  given  by  the  owners,  and 
the  facts  and  circumstances  surrounding  the 
parties,  and  their  acts  and  conduct  at  the 
inception  of  the  common  undertaking,  it  is 
practically  certain  that  the  parties  intended 
that  the  partnership  should  endure  for  a 
period  longer  than  the  23d  of  September, 
1904,  if  such  longer  time  should  become  nec- 
essary for  the  accomplishment  of  the  part- 
nership undertaking.  Be  this  as  it  may, 
however,  the  partnership  was  nevertheless 
still  in  existence,  on  and  after  the  23d  of 
September,  1904,  as,  even  if  It  be  considered 
as  a  partnership  for  a  term  entirely  indefi- 
nite, and  therefore  determinable  at  the  will 
of  any  partner,  it  had  not  in  fact  been  de- 
termined at  the  date  in  question.  While  a 
partnership  at  will  is,  of  course,  capable  of 
being  brought  to  an  end'  at  the  will  of  any 
partner,  this  result  can  only  be  accomplished 
by  a  notice  of  such  determination,  given  by 
the  one  partner  to  all  of  the  others,  and  the 
partnership  continues  to  exist  until  such 
notice  is  actually  given.  30  Cyc.  418;  1 
Lindley  on  Partnership,  p.  222. 

It  is  clear  from  the  evidence  in  the  case 
that  no  such  notice  was  ever  given  by  de- 
fendant; nor  was  there  any  intimation  to 
his  copartners  of  intention  by  him  to  end 
the  partnership  until  after  September  23, 
1904,  on  which  day  the  acts  were  done  by 
defendant  upon  which  the  plaintiffs  seek  to 
hold  him  to  account  for  the  profits  realized 
by  him  in  breach  of  the  partnership  en- 
gagement. Indeed,  there  is  no  evidence  that 
any  notice  was  ever  given  to  plaintiffs  by 
defendant  of  his  intention  to  end  the  part- 
nership, and  certainly  they  had  no  knowl- 
edge of  any  such  intention  on  his  part  un- 
til some  time  after  the  date  last  above 
named. 

On  September  23,  1904,  during  the  contin- 
uance of  the  partnership  relation,  as  already 
found,  without  the  knowledge  or  consent  of 
the  plaintiffs,  and  In  violation  of  the  part- 
nership agreement,  acting  upon  the  supposi- 
tion that  there  had  been  an  expiration  of  the 
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time  limit  of  the  option  therefor  originally 
held  by  one  of  the  partnerB  and  which  had 
become  an  asset  of  the  partnership,  the  de- 
fendant, R.  E.  Johnson,  secretly  procured 
from  the  owners  a  contract  for  the  sale  by 
them  to  the  said  defendant  of  the  same  tract 
of  land  at  the  price  of  $125,000,  of  which 
amount  the  sum  of  $2,000  was  agreed  to  be 
paid  in  cash,  and  was  so  paid  by  the  defend- 
ant; the  sum  of  $3,000  was  to  be  paid  on 
January  1,  1005;  and  the  balance  in  five 
equal  semiannual  payments  thereafter.  The 
evidence  shows,  not  only  that  this  contract 
was  made  'during  the  continuance  of  the 
partnership,  as  already  stated,  but  that  such 
purchase  had  been  covertly  contemplated  by 
the  defendant  for  some  period  of  time  prior 
to  the  date  of  the  making  thereof,  and  that 
some  arrangements  looking  to  that  end  had 
been  previously  made  by  hinu 

It  further  appeared  that  the  defendant  ob- 
tained the  knowledge  of  the  facts  which  en- 
abled him  to  negotiate  the  contract  solely 
by  reason  of  the  information  derived  by 
him  through  his  partnership  relations  with 
the  said  plaintiffs.  Having  thus  obtained 
for  himself  individually  an  interest  in  these 
timber  lands  in  abuse  of  the  partnership 
trust  and  confidence,  in  violation  of  his  en- 
gagement as  a  member  of  the  partnership, 
the  defendant  forthwith  proceeded  to  pro- 
mote and  assist  in  the  formation  of  a  cor- 
poration, of  which  he  himself  became  the 
largest  stockholder,  and  which  was  mani- 
festly designed  chiefly  for  the  purpose  of 
purchasing  the  timber  lands  in  question; 
and,  having  duly  procured  the  organization 
of  said  corporation  with  a  capital  stodc  of 
$5,000,000,  on  the  14th  day  of  October,  1904, 
the  defendant  transferred  and  assigned  to 
the  said  corporation  his  contract  for  the  pur- 
chase of  the  lands  aforesaid,  and  received 
in  exchange  therefor  fully  paid  stock  of  the 
said  corporation  of  the  par  value  of  $358,- 
000.  The  proof  is  by  the  admissions  of  the 
defendant  himself,  as  testified  to  by  wit- 
nesses for  the  plaintiffs,  that  the  stock  in 
this  corporation  was  worth  at  least  par,  and 
that  therefore  the  defendant  received  from 
the  corporation,  as  profits  on  the  transaction 
by  which  he  had  obtained  the  contract  for 
the  sale  of  the  said  timber  lands,  the  said 
sum  of  $358,000,  less  the  sum  of  $2,000, 
which  he  had  paid  to  the  original  owners 
in  part,  and  on  account  of  the  purchase 
price. 

It  is  argued  on  behalf  of  the  defendant 
that  the  profits  here  under  consideration 
were  realized  by  him  through  his  own  in- 
dividual exertions  after  the  termination  of 
the  partnership  engagement  and  by  the  ex- 
penditure of  his  own  funds,  and  that  no  trust 
relation  then  existed,  by  reason  whereof  the 
plaintiffs  can  be  held  to  share  in  the  profits 
of  this  transaction.  But  the  conclusions  al- 
ready announced  show  that,  even  if  the  view 
of  the  partnership  agreement  favorable  to 
the  defendant  should  be  entertained,  and  the 


partnership  were  held  determinable  at  will 
and  upon  notice  by  any  one  partner,  yet  no 
such  determination  thereof  had  in  fact  takei 
place  at  the  time  of  th^  acts-  in  questioi% 
and  that  the  plaintiffs  and  the  defendaiA. 
were  then  and  thereafter  partners,  so  as  to 
require  the  defendant  to  be  jield  to  account 
for  the  profits  so  obtained  by  him.  It  is 
hardly  necessary  to  cite  the  practically  un- 
broken line  of  authorities  holding  that,  where 
partners  engage  in  a  common  enterprise, 
each  being  the  agent  of  the  others  for  the 
promotion  of  the  common  purpose,  no  one  of 
the  partners,  during  the  continuance  of  the 
partnership  contract,  can  make  a  profit  to 
himself  in  any  matter  of  partnership  en- 
deavor, even  by  the  use  of  his  own  private 
funds  therein,  without  being  held  liable  to 
account  to  his  copartners  for  his  shares  of 
the  profits  so  realized,  just  as  if  the  under- 
taking had  been  in  the  name  of  the  partner- 
ship. 

[9]  In  the  work  on  partnership  already 
mentioned,  the  rule  is  well  stated  as  being 
that  a  partner  "shall  never  obtain  a  private 
advantage  at  the  expense  of  the  firm,*'  and 
is  '-boimd  in  all  transactions  affecting  the 
partnership  to  do  his  best  for  the  common 
body,  and  to  share  with  his  copartners  any 
benefit  which  he  may  have  been  able  to  ob- 
tain from  other  people,  and  in  whicA  the 
firm  is  in  honor  and  conscience  entitled  to 
participate."  2  Lindley  on  Partnership,  p. 
572;  30  Cyc.  438,  454.  There  can  be  no 
question  but  that  the  law  holds  each  mem- 
ber of  a  partnership  to  the  highest  degree 
of  good  faith  in  his  dealings  with  reference 
to  any  matter  which  concerns  the  business 
of  the  common  engagement,  and  that  eacL 
partner,  being  the  agent  of  the  firm,  must  be 
held,  during  the  existence  of  the  relation, 
to  the  same  accountability  as  other  trustees, 
in  all  matters  which  affect  the  common  in- 
terest. Story  on  Partnership,  174,  178; 
Mitchell  V.  Reed,  61  N.  Y.  125,  19  Am.  Rep. 
252;  Kimberly  v.  Arms,  129  U.  S.  612,  9 
Sup.  Gt  355,  82  L.  Ed.  764 ;  Henson  v.  Byrne 
(Tex.  Civ.  App.)  41  S.  W.  494. 

[6]  The  finding  of  the  circuit  judge  Is 
fully  sustained  by  the  evidence  that  the 
defendant  did  not  act  in  good  faith  in  the 
partnership  relation  with  the  plaintiffs,  but 
that,  during  the  time  when  it  is  admitted 
that  the  partnership  engagement  was  in 
force,  the  defendant  secretly  formed  the 
purpose  of  so  acting  with  reference  to  the 
partnership  Interest  as  to  defeat  the  object 
of  the  partnership,  and  thereafter  to  obtain 
for  himself  the  entire  benefit  which  the  firm 
had  hoped  to  realize  from  a  sale  of  the 
lands  in  question.  We  are  satisfied  from 
the  evidence  that,  during  the  time  the  part^ 
nership  agreement  was  admittedly  In  force, 
the  defendant  not  only  failed  to  carry  out 
his  agreement  with  his  copartners  in  good 
faith,  but  that  he  then  began  a  course  of 
deception  which  was  intended  to  promote 
his  own  secret  purpose  to  prevent  a  sale  of 
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the  property  by  the  partnenhlp^  In  order 
that  he  might  thereafter  be  able  to  do  that 
which  eventually  he  did,  and  thus  obtain  for 
himself  the  entire  profits  of  sudi  sale.  This 
is  shown  by  the  proof  as  to  the  secret  viola- 
tion by  the  defendant,  in  August,  1904,  of 
the  verbal  undertaking  had  by  him  with 
his  copartners  that  he  would  not  have  any 
personal  interview,  correspondence  or  other 
dealings  with  the  owners  from  whom  the 
options  had  been  obtained,  by  his  course  of 
conduct  towards  his  partners  thereafter  in 
advising  against  the  purchase  by  the  firm  of 
the  property,  by  the  making  of  arrangements 
by  him  for  the  formation  of  the  corporation 
which  afterwards  took  title  to  the  lands, 
and  of  which  he  became  the  principal  stock- 
holder, by  the  fact  that,  for  the  second  time 
and  without  notice  to  his  copartners,  he 
made  a  journey  to  the  distant  city  In  which 
the  owners  of  the  said  lands  resided,  appear- 
ing there  on  the  very  day  on  which  he  cal- 
culated that  the  option  held  by  the  part- 
ners would  expire,  by  his  making  a  con- 
tract for  such  purchase  on  that  day  In  his 
own  name,  and  by  his  procuring  on  that 
day  the  preparation  and  signature  by  wide- 
ly scattered  corporators  of  a  petition  for  a 
charter  for  the  very  corporation  which 
shortly  afterwards  became  the  purchaser  of 
these  lands.  In  view  of  these  facts,  there 
can  be  no  doubt  that,  so  far  from  using 
"his  best  efforts  to  effect  a  sale  of  the  said 
property"  for  the  benefit  of  the  partner- 
ship, as  stipulated  in  the  partnership  agree- 
ment, he  had  been  theretofore  and  was  then 
engaged  in  exerting  himself  solely  and  en- 
tirely in  the  promotion  of  his  own  private 
ends,  with  the  purpose  and  intention  of  de- 
priving them  of  their  shares  in  the  profits 
to  be  made  by  a  sale  of  the  lands  in  ques- 
tion. In  equity  and  good  conscience,  he  can- 
not be  permitted  to  retain  for  his  own  use 
profits  so  acquired,  but  must  be  held  to  ac- 
count for  the  same  precisely  to  the  same 
extent  as  if  they  had  been  obtained  in  the 
name  and  for  the  benefit  of  the  partnership. 
See  Trice  v  Comstoek,  121  Fed.  620,  67  C.  C. 
A.  646,  61  L.  R.  A.  176;  Winn  v.  Dillon,  27 
Miss.  494;  Plugger  v.  Overyssell,  11  Mich. 
222;  Grumbley  v.  Webb,  44  Mo.  444,  100 
Am.  Dec.  304  {  Lockart  v.  Rollins,  2  Idaho 
(Hash.)  540,  21  Pac.  413;  Gardner  v.  Ogden, 
22  N.  Y.  327,  78  Am.  Dec.  192;  Davis  ▼. 
Hamlin,  108  111.  39,  48  Am.  Rep.  541. 

The  cases  of  Kayser  v.  Maugham,  8  Colo. 
232,  6  Pac  803,  Kennedy  v.  Porter,  109  N.  Y. 
526,  17  N.  B.  426,  and  Lafferty  v.  Lafferty, 
174  Pa.  536,  34  Atl.  203,  are  not  in  confiict 
with  the  proposition  just  announced,  as 
those  cases  proceed  upon  the  finding  that  the 
trust  relation  had  ended  before  the  acts 
alleged  to  be  in  violation  thereof  were  done, 
and  that  there  had  been  no  breach  of  good 
faith  during  the  continuance  of  the  trust 
relation. 

Our  conclusion  is  also  sustained  by  the  ap- 


plication of  practically  the  same  principles 
in  the  cases  of  Johnson  v.  Hayward,  74  Neb. 
157,  103  N.  W.  1058,  107  N.  W.  884,  6  L.  B. 
A.  (N.  S.)  118,  Wood  V.  Rabe,  96  N.  Y.  414, 

48  Am.  Rep.  645,  Rose  v.  Hayden,  85  Kan. 
106,  10  Paa  554,  57  Am.  Rep.  153,  Butler  v. 
Prentise,  158  N.  Y.  49,  52  N.  E.  652,  Hay- 
ward  V.  Leeson,  176  Mass.  310,  57  N.  B.  656, 

49  L.  R.  A.  725,  and  In  other  cases  in  the 
circuit  decree. 

[Z]  But  it  is  urged  by  the  defendant  that 
the  plaintiffs  were  put  to  an  election  as  to 
whether  they  would  seek  their  remedy  by  an 
action  for  an  accounting  of  profits,  or  by  a 
suit  to  impress  the  lands  with  a  trust  in 
their  favor,  or  to  have  the  stock  in  the  said 
corporation  issued  to  the  defendant  decreed 
to  be  held  in  trust  for  the  benefit  of  the 
partnership;  and  that  by  the  bringing  of 
certain  actions  in  North  Oarolina,  both  in 
the  courts  of  that  state  and  of  the  United 
States,  in  which  the  latter  remedies  were 
sought  before  the  commencement  of  this  ac- 
tion, the  plaintiffs  have  already  elected  rem- 
edies inconsistent  with  that  which  is  prayed 
in  the  suit  at  bar.  As,  however,  no  such  de- 
fense was  pleaded  by  answer  in  this  case, 
it  would  be  sufficient  to  say  that  no  such  is- 
sue is  made  by  the  pleadings ;  and  hence  no 
such  question  is  presented  for  determina- 
tion. The  defense  being  an  affirmative  one, 
the  requirement  of  the  Ck)de  is  imperative 
that  the  same  must  be  set  up  by  answer,  in 
order  to  be  available  to  the  defendant  See 
Code  of  Civil  Procedure  1902,  S  170;  L.  Enc. 
PI.  &  Pr.  837;  Henry  v.  Herrington,  193  N. 
Y.  218,  86  N.  B.  29,  20  L.  R.  A.  (N.  S.)  249; 
Roberge  v.  Winne,  144  N.  Y.  709,  39  N.  B. 
631.  The  decree  upon  this  point  should 
therefore  be  affirmed  for  the  reasons  urged 
by  the  plaintiffs  in  their  additional  grounds 
in  support  of  the  same. 

[8]  Waiving  this  consideration,  however,  it 
appears  from  the  record  that  there  is  no 
real  inconsistency  between  the  remedy  sought 
in  the  present  action  and  that  which  some 
of  the  parties  plaintiff  herein  endeavored  to 
invoke  in  the  actions  heretofore  commenced 
in  the  courts  of  such  sister  state  and  of  the 
United  States;  nor  was  any  adjudication 
had  or  relief  granted  upon  the  merits  in 
any  of  said  former  actions.  Indeed,  it  ap- 
pears that  one  of  the  two  actions,  brought 
by  one  or  more  of  the  present  plaintiffs 
in  the  state  courts  of  North  Carolina  against 
the  defendant,  Johnson,  and  others,  and  to 
which  the  other  plaintiff  or  plaintiffs  in  the 
present  action  were  made  parties  defendant, 
as  well  as  the  third  action,  commenced  by 
one  of  the  present  plaintiffs  against  the  same 
defendants  and  the  corporation  above  men* 
tloned  in  a  United  States  court  for  the 
District  of  North  Carolina,  were  suits  seek* 
ing  substantially  the  same  relief  which  is 
sought  In  the  present  action,  the  primary 
remedy  which  was  invoked  in  each  of  the 
said  suits  being  an  accounting,  altjiough  re- 
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lief  was  also  prayed  by  way  of  a  judgment 
In  rem;  while  the  first  action  was  brought 
by  the  said  H.  A.  Edwards  alone  against 
the  parties  who  had  given  him  the  option 
for  the  sale  of  the  said  lands,  and  was  for 
the  recovery  of  commissions  alleged  to  be 
due  to  him  on  the  sale  thereof,  being  the 
same  commissions  recognized  by  the  said 
partnership  contract  between  plaintiffs  and 
defendants  as  belonging  to  said  H.  A.  Ed- 
wards alone.  As  Is  said  In  16  Cyc.  261,  "no 
act  Is  dedslve,  so  as  to  constitute  a  con- 
clusive election,  unless  the  remedial  right 
upon  which  such  act  Is  based  Is  irreconcila- 
ble with  the  remedial  right  which  the  subse- 
quent action  or  suit  Is  brought  to  enforce." 
It  is  plain  from  the  record  that  the  remedies 
Invoked  In  the  three  actions  mentioned  were 
not  inconsistent  with  the  relief  demanded 
in  this  suit 

[9]  The  appeal  of  the  defendant  also  as^ 
signs  error  in  the  circuit  decree  in  the  fail- 
ure to  hold  that  the  plaintiffs  are  barred  by 
laches  from  now  maintaining  this  suit;  such 
laches  being  claimed  to  consist  in  the  delay 
in  bringing  this  action,  and  also  in  the  fail- 
ure of  the  plaintiffs  to  tender  in  due  time 
to  the  defendant  any  part  of  the  expenses 
said  to  have  been  Incurred  by  the  latter  in 
making  sale  of  the  property  in  controversy. 

In  order  to  constitute  laches,  there  must 
be  shown,  not  merely  neglect  for  a  time  to 
enforce  a  legal  or  equitable  right,  where 
such  neglect  la  for  a  period  short  of  that 
which  is  a  bar  under  the  statute  of  limita- 
tions, but  it  must  further  be  made  to  appear 
that  such  delay  was  accompanied  either  by 
a  failure  to  perform  some  legal  duty,  where- 
by prejudice  has  resulted  to  the  person 
pleading  such  neglect,  or  that  such  delay 
was  accompanied  by  some  act  on  the  part  of 
the  person  so  negligent,  which  operated  to 
mislead  the  person  pleading  such  neglect, 
to  his  prejudice  to  such  an  extent  that  it 
would  be  unjust  and  inequitable  thereafter 
to  permit  such  negligent  party  to  enforce 
such  right  See  Demuth  v.  Old  Town  Bank, 
85  Md.  815,  37  Ati.  266,  60  Am.  St  Rep. 
822;  Ripley  v.  Sellgman,  88  Mich.  177,  50 
N.  W.  148;  Selby  v.  Abithoe,  4  Maule  &  S. 
462;  Hellams  v.  Pryor,  64  S.  C.  296,  42  S.  E. 
106. 

The  evidence  in  this  case  entirely  and  com- 
pletely falls  to  establish  the  claim  that  the 
plaintiffs  were  guilty  of  such  laches.  The 
evidence  shows  that  from  the  time  of  first 
receiving  information  of  the  action  of  the 
defendant  in  the  matter  of  making  a  con- 
tract on  his  own  account  with  reference  to 
said  lands,  the  plaintiffs  undeviatlngly  In- 
sisted upon  their  right  to  a  participation  in 
Vie  profits,  and  repeatedly  endeavored  to 
taduce  the  defendant  to  make  a  satisfactory 
settlement  Even  the  comparatively  brief 
delay  in  commencing  the  suits  in  North  Caro- 
lina appears  to  have  been  induced  by  the 
conduct  and  statements  of  the  defendant 
himself;  which  seem  to  have  been  calculated 


to  infi^ire  the  hope  and  belief  on  the  part 
of  the  plaintiffs  that  an  amicable  adjust- 
ment of  the  matter  might  be  reached. 

[10]  It  was  the  duty  of  the  defendant  to 
fully  account  to  the  plaintiffs  for  their  shares 
of  the  profits  realized  in  the  transaction  by 
whidi  the  lands  were  disposed  of  by  him, 
and  to  pay  over  to  the  plaintiffs  their  re- 
spective shares  thereof.  Falling  to  do  this, 
it  does  not  lie  in  his  mouth  to  complain 
that  the  plaintiffs  did  not  tender  him  their 
proportionate  shares  of  the  expenses  incur- 
red by  him  in  that  transaction.  As  is  shown 
in  the  circuit  decree,  no  genuine  offer  of| 
settlement  was  ever  made  by  the  defendant* 
and,  although  it  seems  that  one  or  more  of 
the  plaintiffs  were  for  a  time  misled  by  him 
into  the  belief  that  he  would  ultimately 
make  a  fair  accounting  and  settlement  no 
showing  whatever  has  been  made  by  the 
defendant  of  any  action  on  the  part  of  the 
plaintiffs,  or  of  any  negligent  delay  on  their 
part,  by  reason  whereof  he  was  misled  to 
his  prejudice.  The  decree  of  the  circuit 
court  is  regarded  as  being  correct  as  to  all 
material  findings  of  fact  and  as  being  sub- 
stantially free  from  error  in  its  conclusions 
of  law  as  to  the  rights  of  the  parties  in  the 
relations  between  them  as  therein  consider- 
ed, and  should  be  affirmed  In  all  the  particu- 
lars in  which  the  same  is  questioned  by  the 
exceptions  on  the  part  of  the  defendant 

[11]  It  remains  to  consider  the  appeal  of 
the  plaintiffs,  by  which  it  is  averred  that 
there  was  error  in  the  conclusion  of  the  cir- 
cuit court  that,  by  reason  of  the  terms  of 
the  prayer  for  relief  of  the  complaint  here- 
in, the  plaintiffs  were  precluded  from  re- 
covering against  the  defendant  any  sum  in 
excess  of  $100,000;  whereas,  as  plaintiffs 
contend,  there  was  no  such  limitations  of 
the  amount  sought  to  be  recovered  in  the 
prayer  of  the  complaint  By  their  excep- 
tions to  said  decree,  the  plaintiffs  further 
contended  that  under  the  findings  of  fact 
of  the  circuit  decree,  judgment  should  have 
been  rendered  in  their  favor  and  against  the 
defendant  for  the  sum  of  $237,333.20,  instead 
of  the  sum  so  found  by  tUe  said  decree. 

An  examination  of  the  complaint  will 
show  that  it  is  therein  alleged  that  the  in- 
terest of  the  plaintiffs  in  th^  proceeds  and 
profits  realized  by  the  defendant  in  the  trans- 
action in  controversy  would  amount  to  "at 
least  $100,000,"  and  that  it  was  therein  fur- 
ther averred  that  "plaintiffs  are  entitled  to 
recover  said  sum  against  the  said  R.  E.  John- 
son, and  are  entitled  to  have  the  defendant 
account  for  any  further  sums  realized  by 
him."  The  prayer  of  the  said  complaint 
for  judgment  against  the  said  defendant  is 
'*for  the  sum  of  $100,000,  and  that  he  ac^ 
count  for  any  further  sums  realized  by  him.** 

It  is  apparent,  therefore,  both  from  the 
terms  of  the  allegation  as  to  the  accounta- 
bility of  the  defendant  and  from  the  word- 
ing of  the  prayer  for  relief,  that  the  circuit 
judge  was  in  error  in  the  conclusions  that 
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*^e  prayer  of  the  complaint,  after  asking 
for  an  accounting,  seeks  judgment  for  $100,- 
000,"  and  that  "the  plaintiffs  are  therefore 
limited  in  their  recovery  to  that  sum.*' 

The  circuit  judge  found  substantially  that 
the  defendant  realized  a  profit  of  $35(5,000 
upon  the  purchase  and  sale  of  the  timber 
lands,  the  same  being  the  cash  value  of  the 
$358,000  received  in  stock  therefor  by  de- 
fendant, less  the  $2,000  cash  paid  by  him  on 
the  purchase  price  of  the  lands,  and  was 
inclined  to  allow  plaintiffs  their  full  pro 
rata  share  of  that  sum,  but  under  bis  con- 
struction of  the  complaint  limited  recovery 
to  $100,000. 

After  careful  consideration,  this  court  is 
satisfied  that  the  amount  of  recovery  allow- 
ed by  the  circuit  court  is  fully  supported 
by  the  testimony,  and  is  well  vindicated  by 
the  able  circuit  decree,  so  far  as  it  goes. 
We  hesitate,  however,  to  give  absolute  judg- 
ment beyond  the  recovery  awarded  by  the 
circuit  decree,  in  the  absence  of  a  further 
and  fuller  showing  as  to  the  value  of  the 
stock  or  property  acquired  by  defendant  as 
the  result  of  the  transaction  under  consid- 
eration. 

The  judgment  of  this  court  is  that  the 
decree  of  the  circuit  court  be  affirmed  to 
the  extent  of  the  relief  granted,  with  leave 
to  plaintiffs,  if  they  be  so  advised,  to  prose- 
cute this  proceeding  for  further  relief  In  ac- 
cordance with  the  prayer  of  the  complaint. 

GARY,  A.  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur. 


(90  s.  c.  87) 

DU  BOSB  V.  DU  BOSE  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  20, 

1911.) 

Pbocess  (S  98*)—Servicb— Publication— Ob- 
DEB  FOB  Publication  —  Signature  by 
Clebk. 

An  affidavit  and  order  for  publication  of 
summons  were  folded  together,  and  were  in  the 
usual  form,  except  that  the  clerk  neglected  to 
subscribe  the  order  until  after  the  publication. 
He,  however,  indorsed  the  character  of  the  pa- 
per and  the  date  of  filing  on  the  back  thereof, 
to  which  he  signed  his  name.  Held,  that  such 
indorsement  did  not  constitute  a  signing  of  the 
order,  and,  there  being  no  signature  thereon  by 
the  clerk  prior  to  publication,  the  service  was 
void. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  Si  121-124:    Dec.  Dig.  {  98.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  R.  C.  Watts,  Judge. 

"To  be  officially  reported." 

Action  by  Porter  Du  Bose  against  Major 
Du  Bose  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

J.  Frank  Clinkscales,  for  app^antfl.  Wm. 
N.  Graydon  and  J.  M.  Nlckles,  for  respond- 
ent 


WOODS,  J.  The  plaintiff  brings  this  ac- 
tion for  the  purpose  of  foreclosing  five 
mortgages  covering  four  tracts  of  land  sit- 
uated in  Abbeville  county.  Four  of  these 
mortgages  were  made  by  Major  Du  Bose, 
defendant  herein,  the  plaintiff,  his  brother, 
and  William  Du  Bose,  their  father,  as  co* 
mortgagors,  and  were  later  assigned  to  the 
plaintiff.  Porter  Du  Bose.  The  fifth  mort- 
gage was  executed  by  Major  Du  Bose  in . 
favor  of  the  plaintiff.  The  defendants  Boy- 
kin  Tate  and  Janle  Tate  are  joined  in  the 
cause  as  the  heirs  and  distributees  of  Sara 
Du  Boee,  widow  of  William  Du  Bose,  de- 
ceased, and  R.  F.  Morris  is  made  defend- 
ant as  a  junior  mortgagee.  The  remaining 
defendants  are  the  heirs  of  William  Du 
Bose.  The  defendants  Major  Du  Bose  and 
R.  F.  Morris  live  In  this  state;  the  remain- 
ing defendants  reside  in  Georgia.  After  the 
filing  of  the  summons  and  complaint  and  a 
lis  pendens,  plaintiff  applied  to  the  clerk 
of  the  court  for  Abbeville  county  for  an  or- 
der allowing  service  to  be  made  by  publica- 
tion upon  the  nonresident  defendants.  The 
affidavit  contained  the  usual  allegations,  and 
the  order  of  publication  was  in  the  usual 
form,  except  that  the  clerk  neglected  to  sign 
it  at  the  foot.  The  two  papers,  however, 
were  folded  together,  and  on  the  back  of 
the  order  the  clerk  made  this  indorsement: 
"State  of  South  Carolina,  County  of  Abbe- 
ville. Court  of  Oommon  Pleas.  Porter  Du 
Bose,  Plaintiff,  v.  Major  Du  Bose  et  al..  De- 
fendants. Affidavit  and  order  of  publication. 
Wm.  N.  Graydon  and  J.  M.  Nickles,  plain- 
tiff's Attorneys.  Filed  December  16,  1910, 
J.  h,  Perrin,  C.  C.  C.  P.*'  The  cause  was 
referred  to  the  master  to  take  testimony, 
and  on  March  10,  1911,  a  decree  of  Hon.  R. 
C.  Watts,  circuit  judge,  was  filed,  aflirming 
the  report  of  the  master,  and  ordering  a  sale 
of  the  various  tracts  of  land  and  the  ap- 
plication of  the  proceeds  to  the  satisfaction 
of  the  mortgages. 

On  March  25,  1911,  notice  was  served  on 
plaintiff's  attorneys,  by  J.  Frank  Clinkscales, 
Esq.,  representing  the  nonresident  defend- 
ants, of  a  motion  to  set  aside  the  judg- 
ment entered  in  the  case,  on  the  ground 
that  these  defendants  *'have  not  been  prop- 
erly served  with  summons  in  the  above-en- 
titled action.'*  The  notice  was  accompanied 
by  an  affidavit  of  J.  L.  Perrln,  clerk  of 
court,  stating  that  the  order  for  publica- 
tion of  the  summons  had  been  signed  by  him 
on  March  23,  1911.  Affidavits  were  also  fil- 
ed from  Elizabeth  Tate  and  Jake  Du  Bose, 
two  of  the  nonresident  defendants,  in  which 
they  deny  that  they  have  ever  received  notice 
of  the  bringing  of  the  action,  and  allege  fur- 
ther that  they  have  a  good  and  valid  defense 
to  the  suit  Judge  Watts  filed  an  order,  on 
March  31,  1911,  refusing  to  set  aside  the 
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summons  and  open  the  Judgment,  and  from 
this  order  the  movants  appeal. 

The  first  question  Is  whether  the  failure 
of  the  derk  to  sign  the  order  of  publication 
was  a  fatal  defect,  which  was  not  cured  by 
his  indorsement  on  the  back  of  the  paper, 
or  by  his  signature  after  publication  had 
been  mada  The  rule  that  the  statutory  re- 
quirements as  to  constnictiYe  service  by 
•publication  must  be  strictly  carried  out  does 
not  mean  that  any  irregularity,  however 
slight,  is  fatal.  But  it  seems  clear  that  the 
signing  of  the  order  after  publication  was 
unavailing,  because  the  statute  expressly  re- 
quires that  the  order  shall  be  the  basis  of 
the  publication.  We  cannot  help  thinking 
that  it  Is  yielding  much  to  technicality  to 
hold  that  the  indorsement,  written  on  the 
back  and  signed  by  the  clerk,  that  the  paper 
was  an  order  of  publication  was  not  in  sub- 
stance a  signing  of  the  order,  within  the 
meaning  of  the  statute.  A  paper,  in  form  a 
decree  of  a  judge,  is  in  fact  his  deci^ee,  If 
the  judge,  omitting  to  sign  at  the  foot, 
writes  and  signs  a  statement  on  the  back 
that  it  is  his  decree.  But  it  has  been  decid- 
ed that,  when  an  officer  is  performing  the 
ministerial  duty  of  issuing  a  paper  on  com- 
pliance with  certain  conditions  prescribed 
by  law,  his  •signature  at  the  foot  of  the  pa- 
per he  intended  to  sign  is  necessary  to  its 
validity.  In  Davis  v.  Sanders,  40  S.  C.  607, 
19  S.  El  138,  a  magistrate,  intending  to  ''is- 
sue" a  warrant  of  arrest,  inadvertently  fail- 
ed to  sign  at  the  foot  of  the  paper,  but  in- 
dorsed it:  'The  State  of  ^uth  Carolina, 
County  of  Sumter.  The  State  v.  Murray 
Davis,  Lafayette  Davis,  Joshua  Davis.  Ar- 
rest warrant  Offense,  resisting  an  officer. 
C.  C.  Manning,  trial  justice.  Officer,  sheriff. 
Date  Jan.  27,  1803."  The  court  held  that 
the  warrant  was  not  "issued**  as  required 
by  law,  and  conferred  no  authority  on  the 
sheriff  to  make  the  arrest,  because  the 
magistrate  did  not  sign  at  the  foot  as'  he 
intended  to  do,  and  because  he  did  not  in- 
tend the  indorsement  on  the  back  as  his  sig- 
nature of  the  warrant  This  authority  is 
controlling,  for  in  this  case,  also,  it  is  evi- 
dent that  the  clerk  intended  to  sign  at  the 
foot,  and  did  not  intend  the  signature  on 
the  back  to  be  his  signature  of  the  order. 
The  case  of  Davis  v.  Sanders,  it  is  true,  in- 
volved a  warrant  of  arrest,  but  the  prin- 
ciple and  rule  oa  which  it  was  decided  does 
not  apply  more  strongly  to  a  criminal  pro« 
ceeding  than  to  the  methods  of  acquiring 
jurisdiction  over  nonresidents  without  per- 
sonal service  of  the  summons. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  reversed. 

JONES,  a  J.,  GARY, .  A.  J.,  and  HY- 
DRICK,  J.,  concur. 


(69  W.  Va.  569) 
SMITH'S  ADM'R  v.  NELSON  BROS.  &  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  24,  1911.) 

(SyUahus  by  the  Court.) 

1.  Process  (§  6*)— Amended  Declabation— 
Necessity. 

Where  an  amended  declaration,  not  pre- 
senting a  new  cause  of  action,  is  filed  by  leave 
of  the  court,  and  remanded  to  rules,  process 
thereon  is  unnecessary,  and  it  may  be  regularly 
proceeded  with  by  rule  to  plead,  either  to  an 
ofiBce  judgment,  or  an  issue,  without  service  of 
summons  to  answer  the  same. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  §  5;   Dec  Dig.  i  6.*] 

2.  Judgment  (§  17*)--Amended  Declabation 
—  Necessity  of  Sebvice  —  Removal  fbom 
County. 

The  removal  by  defendants  to  a  county 
other  than  that  in  which  suit  is  brought,  after 
service  of  process  on  them  to  answer  the  orig- 
inal declaration,  and  where  thev  then  resided, 
will  not  deprive  the  court  of  jurisdiction  to  pro- 
ceed to  judgment  against  them  on  such  amended 
declaration,  though  served  with  new  process, 
directed  to  and  served  on  them  by  the  sherifiF  of 
the  county  to  which  they  may  have  removed, 
and  their  plea  in  abatement  to  such  amended 
declaration  should  be  rejected,  or  stricken  out. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  §  17.*] 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  Thaddeus  Prltt,  Sheriff,  etc, 
against  R.  L.  Nelson  and  others,  partners  as 
Nelson  Bros,  ft  Co.  Judgment  for  defend- 
ants and  plaintiff  brings  error.  Reversed  and 
remanded. 

W.  H.  Griffith  and  Cunningham  &  Stal- 
lings,  for  plaintiff  in  error. 

MILLER,  J.  In  an  action  on  the  case, 
brought  in  Randolph  County,  for  damages 
for  breaking  and  entering  the  plaintiff's 
close,  and  cutting  down  and  removing  the 
growing  timber,  plaintiff  had  leave,  in  term, 
without  objection  by  defendants,  duly  served 
with  process  on  the  original  declaration,  In 
the  county  where  suit  was  brought,  and  ap- 
pearance thereto  by  them,  to  file  an  amended 
declaration,  and  on  the  filing  thereof  the 
same  was  remanded  to  rules,  as  the  order 
recited,  "for  process  thereon." 

After  process  on  the  original  declaration 
was  executed,  and  before  process  issued  on 
the  amended  declaration,  defendants  remov- 
ed from  Randolph  to  Harrison  County,  and 
the  process  on  the  amended  declaration,  di- 
rected to  the  Sheriff  of  that  County,  was  ex- 
ecuted upon  them  there. 

On  the  return  day  of  the  writ  on  the 
amended  declaration,  defendants  appeared  at 
rules,  and  filed  a  plea  in  abatement,  alleg- 
ing that  before  and  at  the  commencement  of 
said  action  upon  the  amended  declaration, 
and  at  the  time  of  the  issuance  of  the  sum- 
mons thereon,  they  were  and  continued  to 
be  residents  of  Harrison  and  not  Randolph 
County,  and  that  said  process,  directed  to 
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the  Sheriff  of  Harrison  County,  had  been 
served  upon  them  in  that  county,  and  not  in 
the  county  of  Randolph. 

On  the  trial  of  said  plea,  and  the  motion 
of  the  plaintiff  to  strike  out  the  same,  the 
motion  was  overruled,  and  the  further  judg- 
ment of  the  court  was,  that  the  process  on 
the  amended  declaration  be  quashed  and 
that  the  plaintiff's  action  upon  his  amended 
declaration  be  and  the  same  was  dismissed. 
The  present  writ  of  error  is  to  review  that 
judgment  for  alleged  errors  therein. 

Defendants  below,  defendants  in  error, 
have  entered  no  appearance  in  this  court, 
and  no  brief  or  argument  had  been  filed  on 
their  behalf.  The  amended  declaration, 
which  the  plaintiff  was  permitted  to  file,  is 
for  identically  the  same  cause  of  action 
pleaded  in  the  original  declaration,  and  no 
point  seems  to  have  been  made  in  the  court 
below,  and  none  Is  made  here,  on  that  score. 

[1,  2]  The  ruling  question  presented,  there- 
fore, is,  was  process  on  the  amended  decla- 
ration necessary  to  give  the  court  below  ju- 
risdiction of  the  parties?  We  believe 'it  to 
be  the  practice  in  some  counties  to  award 
process  on  amended  declarations,  but  wheth- 
er this  is  necessary  to  maintain,  or  give  ju- 
risdiction of  the  parties,  properly  served 
with  process  on  the  original  declaration,  we 
do  not  find  has  ever  been  adjudicated  in 
this  state,  but  in  Virginia  and  in  other  states 
is  has. 

Back  in  1840,  Judge  Tucker,  in  Couch  v. 
Fretwell,  10  Leigh  (Va.)  678,  said:  'The 
judgment  in  this  case  is  altogether  irregu- 
lar. The  cause  having  been  remanded  to  the 
rules,  to  enable  the  plaintiff  to  amend  his 
declaration,  ought  to  have  been  there  regu- 
larly proceeded  in,  upon  the  filing  of  the 
declaration,  by  rule  to  plead,  &c.,  to  an  of- 
fice judgment  or  an  issue.  Parties  indeed 
may  amend  their  pleadings  In  court,  where 
they  are  willing  and  consent  to  make  up  an 
issue  there;  but  there  can  be  no  judgment 
by  default  for  want  of  a  plea,  except  at  the 
rules."  The  judgment  below  was  reversed 
and  the  case  remanded,  with  direction  to 
the  court  below  to  send  it  back  to  rules  for 
proceedings  there  to  be  had  in  accordance 
with  the  directions  given.  There  was  no  in- 
timation that  process  on  the  amended  dec- 
laration was  necessary. 

In  Norfolk  &  W.  Ry.  Co.  v.  Sutherland, 
106  Va.  646,  64  S.  E.  466,  a  later  Virginia 
case,  it  is  distinctiy  decided  that  on  re- 
manding a  cause  to  rules,  and  after  the  fil- 
ing of  an  amended  declaration  it  may  be  reg- 
ularly proceeded  with,  by  rule  to  plead,  ei- 
ther to  an  office  judgment  or  an  issue,  with- 
out the  service  of  a  summons  to  answer  the 
amended  declaration,  and  the  court,  at  page 
468,  says:  'The  reasons  in  favor  of  the 
practice  that  new  process  is  not  necessary  in 
such  a  case  seem  to  us  to  be  much  stronger 
than  those  against  it  The  defendant  is  al- 
ready a  party  to  the  action  and  in  court 
The  object  of  the  writ  of  summons  is  to  ap- 


prise the  defendant  of  the  nature  of  the 
proceedings  against  him.  New  River  Min. 
Co.  V.  Painter,  100  Va.  507,  509,  42  S.  B.  300, 
and  cases  cited.  Where  he  is  in  court  and 
knows  what  the  proceeding  is,  why  should 
the  plaintiff  be  put  to  the  expense  and  delay 
of  having  new  process  issued  and  served 
upon  the  defendant  to  inform  him  of  what 
he  already  knows?  Again,  If  it  be  necessa- 
ry to  issue  and  serve  process  upon  him  to 
answer  the  amended  declaration,  it  might 
frequently  result  In  defeating  the  plaintifTs 
action  entirely,  because  the  defendant  might 
be  a  nonresident  of  the  state,  upon  whom 
such  process  could  not  be  served;  or  he 
might  be  a  resident  of  another  county  or 
city  of  the  state  upon  whom  process  could 
not  be  executed,  under  the  prohibition  of 
section  8220  of  the  Code  of  1904  that  pro- 
cess against  a  defendant  to  answer  any  ac- 
tion brought  under  section  8216  of  the  Code 
of  1904  shall  not  be  directed  to  an  officer,  of 
another  county  or  corporation  than  that 
wherein  the  action  is  brought,  except  in  cer- 
tain cases. 

"The  proper  practice  in  such  a  case  is,  we 
think,  for  the  plaintiff  to  file  his  amended 
declaration  at  the  first  rules  after  the  order 
of  the  court  remanding  the  case  to  rules, 
and  then,  without  new  process,  for  the 
cause  to  be  regularly  proceeded  In  at  rules 
in  the  manner  provided  by  sections  3239  and 
3240  of  the  Code  of  1904.  See  Couch  v.  Fret- 
well,  supra;  Alvls  v.  Johnson  [1  Va.  Dec. 
381],  supra;  1  Rob.  Pr.  (old)  233;  4  Min. 
Inst  (3rd  Ed.)  684."  Mr.  Minor  says,  at 
the  page  cited  by  the  Virginia  Ck)urt:  "Of 
this  rule  or  order  (the  rule  or  order  to 
plead  entered  at  rules)  the  defendant,  in  all 
actions,  including  ejectment,  is  bound  to  take 
notice,  as  he  U  also  of  all  that  passes  in 
court  or  at  rules,  after  he  has  been  once  swm- 
numed" 

The  rule  in  Virginia  Is  the  same  in  other 
jurisdictions.  In  3  Am.  &  Eng.  Enc.  L.  &  P. 
799,  citing  in  notes  many  cases,  it  is  said: 
"The  rule  seems  to  be  well  settled  that  where 
parties  have  once  been  brought  under  the  Ju- 
risdiction of  the  court,  they  are  there  for 
all  purposes,  and  amendments  of  the  plead- 
ings thereafter  will  not  require  a  new  serv- 
ice of  process.  This  rule  is  especially  ap- 
plicable where  the  amendment  is  in  effect 
merely  formal  in  its  nature  and  does  not  set 
up  any  new  cause  of  action  or  work  any 
substantial  change  In  the  cause  of  action 
already  alleged.  But  it  has  been  said  that 
where  the  amendment  touches  a  matter  of 
substance,  the  court  may  order  new  process 
to  be  served." 

Among  the  cases  dted  in  the  notes  in  3 
Enc.  L.  ftp.  is  Stevens  v.  Thompson,  6  Kan. 
306.  The  court  in  this  case  says,  aproi>os 
to  the  case  at  bar:  ''The  reissue  and  service 
of  the  summons  can  have  no  bearing  on 
this  question  (the  question  whether  Stevens 
was  in  default),  for  the  summons  had  al- 
ready performed  its  functions  of  bringing 
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tlie  parties  before  the  court  and  it  can  serve 
no  other  purpose.**  Our  statute  like  the 
Kansas  statute  permits  amendments  by  plain- 
tiff of  his  declaration  or  bill  at  any  time  be- 
fore or  after  appearance  by  defendant,  if 
substantial  Justice  will  be  promoted  thereby. 

Section  12,  chapter  125,  Code  1006,  is  some- 
what different  from  the  statute  of  Virginia, 
at  the  time  of  Couch  y.  Fretwell,  supra,  and 
from  the  present  statute  of  that  state,  cov- 
ering the  subject  of  amendments  to  plead- 
ings, but  so  far  as  our  statute  relates  to 
amendments  allowed  by  the  court  in  term, 
and  of  which  a  party  must  at  all  times  take 
notice,  it  is  not  materially  different  It 
differs  from  the  statute  of  the  old  state  in 
providing  that  "The  plaintiff  may  also  at 
any  time  before  or  after  the  appearance  of 
the  defendant,  in  the  vacation  of  the  court 
wherein  the  suit  is  pending,  file  in  the  clerk's 
office,  with  the  other  papers  in  the  cause,  an 
amended  declaration  or  bill,  supplemental 
bill,  or  bill  of  revivor;  whereupon  the  clerk 
shall  issue  a  summons  against  the  defendant, 
requiring  him  to  plead  to,  or  answer  such 
amended  declaration  or  bill.**  Clearly  this 
provision  was  intended  to  cover  amendments 
made  in  the  vacation  of  the  court,  without 
the  previous  leave  of  the  court,  and  of  which 
a  party  would  not  be  presumed  to  have  no- 
tice. Another  statute,  section  8,  chapter  131, 
Code  1906,  permits  amendments  even  at  the 
trial,  for  variance  between  the  evidence  and 
allegations  or  recitals,  and  the  practice  in 
such  cases  is,  where  substantial  Justice  will 
be  promoted  thereby,  to  permit  such  amend- 
ments, without  continuance,  or  intermission 
in  the  trial,  unless  such  continuance  is  there- 
by rendered  necessary. 

The  Judgment  below  will  be  reversed,  and 
the  case  remanded  to  the  circuit  court,  with 
directions  to  re-instate  the  same  on  the  dock- 
et, to  strike  out  defendants  plea  in  abate- 
ment to  the  amended  declaration,  and  to  be 
further  proceeded  with,  in  accordance  with 
the  directions  given,  and  further  according 
to  rules  governing  courts  of  law. 

(89  W.  Va.  544) 

GRAY  et  al.  v.  MANKIN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  24,  1911.) 

(SyllahuM  hy  the  Court,) 

L  JuDGifENT   (§  111*)  —  Default  »  Onicx 
Judgment.  ^ 

It  is  only  in  actions  wherein  no  writ  of 
inquiry  is  requisite  that  office  judgment  becomes 
final  so  as  to  bar  counter  affidavit  and  plea  at 
a  subsequent  term. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  202 ;   Dec.  Dig.  §  111.*] 

2.  Appeal  and   Ekbob  (S  907*)  —  Review  ~ 
Presumptions. 

When  the  record  does  not  exhibit  a  coun- 
ter affidavit,  tendered  and  refused  in  a  case  in 
which  counter  affidavit  is  admissible  under 
Code  1906,  c.  126,  S  46,  it  must  be  presumed 


that  the  same  was  so  defective  as  to  justify 
the  refusal. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  907.*] 

3.  Appeal  and  Ebrob  (§  1040*)  —  Review -< 
Habmless  Ebbob. 

Refusal  to  consider  a  properly  interposed 
demurrer  cannot  be  ground  for  reversal  when 
the  record  shows  that  the  demurrer  was  not 
well  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent  Dig.  §§  4089-4105;    Dec  Dig.  | 

4.  Appeal  and  Ebbob  (§  1073*)  —  Review — 
Habmless  Ebbob. 

A  judgment  entered  as  upon  an  office  jud|^ 
ment  confirmed,  in  a  case  in  which  a  writ  of 
inquiry  is  proper,  while  technically  irregular 
as  to  procedure,  is  not  reversible  when  the  rec- 
ord shows  that  no  jury  was  demanded  and  tho 
same  judgment  must  nave  been  entered  on  in- 
quiry of  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4240-4247;  Dec.  Dig.  f 
1073.*] 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  W.  R.  Gray  and  others  against 
Crockett  Mankln.  Judgment  for  plalntiflBs, 
and  defendant  brings  error.    Affirmed. 

Matheny  &  Hutchinson,  for  plaintiff  in  er- 
ror.   W.  H.  Rardin,  for  defendants  in  error. 

ROBINSON,  J.  By  this  writ  of  error 
Mankln  seeks  to  reverse  a  Judgment  against 
him,  in  favor  of  W.  R.  and  J.  E.  Gray,  as 
partners.  The  action  is  one  in  debt  Witli 
the  declaration  plaintiffs  filed  an  affidavit  of 
the  amount  claimed,  pursuant  to  Code  1906, 
c.  125,  §  46.  The  trial  court  evidently  con- 
sidering that  there  was  a  final  office  judg- 
ment by  reason  of  the  filing  of  this  affidavit, 
refused  to  receive  a  demurrer  to  the  dec- 
laration which  defendant  tendered  at  a  term 
subsequent  to  that  at  which  an  office  judg- 
ment in  the  case  would  become  final,  if  a 
final  one  were  proper.  The  court  also  re- 
fused to  allow  the  defendant  to  file  his  coun- 
ter affidavit  and  set  off  account,  both  of 
which  were  tendered  for  the  first  time  at 
that  subsequent  term.  No  jury  being  de- 
manded by  either  party,  the  court  entered 
judgment  for  the  amount  claimed  in  plain- 
tiffs* affidavit  as  upon  an  office  judgment 
confirmed. 

On  proper  exceptions  saved,  defendant  as- 
signs that  it  was  error  to  refuse  considera- 
tion of  his  demurrer  to  the  declaration,  to 
refuse  the  filing  of  his  counter  affidavit  and 
set  off  account,  and  to  enter  judgment  as 
upon  an  office  judgment  confirmed.  Some 
other  assignments  of  error  are  made,  but 
they  are  so  clearly  untenable  that  we  need 
not  notice  them  in  this  opinion. 

[It  2]  There  was  no  such  final  office  judg- 
ment in  the  case  that  a  counter  affidavit 
could  not  be  filed  at  the  subsequent  term. 
The  action  was  debt  on  a  mere  open  account 
not  on  a  bond  or  writing,  and  a  writ  of  in- 
quiry was  requisite.    Code  1906,  c  125,  S  45; 
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4  Minor's  Inst  (3d  Ed.)  724;  Hunt  v.  McRea. 
6  Munf.  (Va.)  458;  Shelton  v.  Welsh,  7 
Leigh  (Va.)  175.  In  such  case  a  defendant 
may  file  his  counter  affidavit  and  plea  at  any 
time  before  the  writ  of  inquiry  is  executed. 
Carey  Mfg.  Co.  v.  Watson,  58  W.  Va.  189,  52 
8.  E.  515.  It  is  only  In  cases  wherein  no 
writ  of  inquiry  Is  necessary  that  the  office 
Judgment  becomes  final  so  as  to  bar  a  coun- 
ter affidavit  and  plea  at  a  subsequent  term. 
Still,  though  this  case  was  one  for  a  counter 
affidavit,  we  cannot  say  that  the  court  erred 
in  not  admitting  the  counter  affidavit  ten- 
dered. The  record  does  not  exhibit  that 
counter  affidavit  Its  exclusion  may  have 
been  Justified  on  tenable  ground  other  than 
the  untenable  one  that  it  came  too  late.  It 
may  not  have  been  a  good  and  sufficient  affi- 
davit—one in  compliance  with  the  statute. 
Defendant  does  not  show  us  by  the  record 
that  the  counter  affidavit  was  one  that 
should  have  been  admitted.  In  the  ab- 
sence of  that  showing,  we  must  presume  that 
its  exclusion  was  warranted.  And,  of  course 
defendant  was  not  entitled  to  file  his  offset 
account  untU  he  had  filed  a  sufficient  coun- 
ter affidavit  The  exclusion  of  the  one  on 
proper  ground  was  the  warranted  exclusion 
of  the  other. 

[3]  However,  defendant  insists  that  his  de- 
murrer to  the  declaration  was  not  a  plea 
to  issue  and  should  have  been  considered, 
counter  affidavit  or  no  counter  affidavit. 
That  may  be  true.  We  need  not  digress  on 
this  subject.  It  suffices  to  say  that  if  the  point 
is  well  taken,  no  harm  came  to  defendant. 
A  careful  consideration  of  the  declaration 
convinces  us  that  a  demurrer  thereto,  if  it 
had  been  admitted,  would  rightfully  have 
been  overruled.  Defendant  suffered  no  prej- 
udice in  the  exclusion  of  his  demurrer.  The 
declaration  is  sufficient 

[41  Technically,  we  may  say,  it  was  not 
proper  to  enter  a  judgment  in  this  case  as 
upon  an  office  judgment  confirmed.  The  case 
was  not  of  the  character  to  warrant  that 
procedure.  It  demanded  the  execution  of  a 
writ  of  Inquiry.  But  the  execution  of  such 
writ  was  all  that  remained  to  be  done  when 
defendant,  so  far  as  we  can  see  from  the  rec- 
ord, was  properly  denied  the  filing  of  a  coun- 
ter affidavit  The  amount  due  plaintiffs  re- 
mained to  be  determined  by  executing  the 
writ  of  Inquiry  which  the  nature  of  the 
case  made  requisite  therein.  That  amount 
was  determinable  by  plaintiffs'  affidavit  since 
nothing  else  was  offered  as  on  inquiry  of 
damages.  No  jury  was  required  on  this  In- 
quiry, since  the  record  discloses  no  demand 
for  one  by  either  party.  Code  1906,  c.  131, 
§  7.  The  judgment  which  the  court  did  enter 
was  exactly  the  amount  claimed  by  plain- 
tiffs in  their  affidavit  So  the  same  Judg- 
ment was  reached  by  the  court  that  It  must 
have  reached  under  the  form  of  executing  a 


prejudiced  by  styling  the  Judgment  one  on 
an  office  judgment  confirmed,  since  the  same 
judgment  would  have  been  entered  against 
him  on  an  inquiry  of  damages.  The  court 
virtually  executed  an  inquiry  of  damages  and 
followed  a  finding  therein  to  judgment 

There  is  no  error  in  the  record  prejudi- 
cial to  defendant  The  judgment  will  be  af- 
firmed. 


(69  W.  Va.  M7) 

STATE  V.  WELCH. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  24,  1911.) 

(8yllahu9  hy  the  Court.) 

1.  Weapons  (9  17*)  —  Cabbtino  Wbapohs  — 
Elements  of  Offense. 

An  indictment  for  carrying  a  revolver,  un- 
der Code  1906,  c.  148,  S  7,  as  amended  by  Acts 
1909,  c.  51  (Code  Supp.  1909,  c.  148,  §  7  [sec- 
tion 4338]),  must  charge  that  the  act  was  done 
without  a  state  license  therefor. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  H  20-33 ;    Dec.  Dig.  §  17.*] 

2.  Indictment  and  Infobmation  (§  70*) — 
Requisites  of  Accusation  —  Directness 
and  Positivenbss. 

In  an  indictment  every  fact  necessary  to 
constitute  the  crime  intended  to  be  charged 
must  be  directly  and  positively  alleged. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  S  192;  Dec.  Dig. 
§  70.*] 

3.  Indictment  and  Infobmation  (§  93*) — 
Requisites  of  Accusation  —  Unlawful 
Natubb  op  Act. 

The  omission  of  essential  matter  in  tbe  de- 
scription of  the  offense  intended  to  be  charged 
in  an  indictment  cannot  be  supplied  by  a  charge 
therein  that  the  act  was  committea  ''unlaw- 
fully." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  266,  267;  Dea 
Dig.  §  93.*] 

Error  to  Circuit  Court,  McDowell  County. 

Frank  Welch  was  convicted  of  carrying 
a  revolver,  and  brings  error.  Reversed,  and 
defendant  discharged. 

Cook,  Litz  &  Howard,  for  plaintiff  in  error. 
James  A.  Seaman,  for  the  State. 

ROBINSON,  J.  Frank  Welch  complains 
that  a  Judgment  Bentencing  him  to  fine  and 
imprisonment  for  carrying  a  revolver  is  er- 
roneous. Our  consideration  of  the  case  leads 
ns  to  the  conclusion  that  his  motion  to  quash 
the  indictment  should  have  been  sustained. 
The  trial  conrt  clearly  erred  In  refusing  to 
quash  the  indictment.  No  violation  of  law 
is  charged  against  him. 

[1]  The  indictment  merely  charges  that 
Wel^h,  on  a  certain  day,  in  the  county  in 
which  the  presentment  was  made,  "did  un- 
lawfully carry  about  his  person  certain  re- 
volvers and  other  pistols,  against  the  peace 
and  dignity  of  the  state."  Now,  these  words 
do  not  make  a  statement  that  Welch  trans- 


writ  of  inquiry.     Defendant  has  not  been  J  gressed  the  law;  for,  under  the  statute,  one 
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may  carry  a  rerolver  or  pistol  In  a  legal 
way.  The  charge  in  the  indictment  does 
not  state  facts  sufficient  to  show  that  Welch 
carried  a  revolver  illegally.  It  simply  says 
that  he  carried  a  revolver.  He  could  carry 
a  revolver  and  not  violate  any  law,  if  he 
had  a  state  license  under  the  law  now  in 
force,  and  which  was  in  fbrce  at  the  time 
alleged  in  the  indictment  Acts  1909,  c  51; 
Code  Supp.  1909,  §  4338.  The  indictment 
does  not,  by  a  charge  of  facts,  show  whether 
he  carried  a  revolver  legally  or  illegally.  In 
failing  to  state  facts  showing  that  Welch 
Illegally  carried  a  revolver,  the  indictment 
is  bad.  An  indictment  under  the  statute 
cited  must  allege  that  the  accused  carried 
the  weapon  without  having  a  state  license 
so  to  do.  If  it  does  not  allege  the  fact  that 
the  accused  had  no  state  license,  it  clearly 
does  not  state  a  case  against  him;  for,  the 
fact  of  the  absence  of  a  state  license  is  an 
affirmative  element  in  the  description  of 
the  offense  against  which  the  statute  pro- 
vides. The  words  "without  a  state  license 
therefor"  are  plainly  used  in  the  statute  in 
describing  the  offense.  The  want  of  a  state 
license  is  the  very  gist  of  the  offense.  In- 
deed the  statutory  offense  cannot  be  charged 
without  using  these  words.  The  words 
'^without  a  state  license  therefor'*  are  really 
not  used  in  the  statute  as  an  exception  or 
proviso,  but  as  words  directly  descriptive  of 
the  offense.  Were  we,  however,  to  consider 
the  words  as  an  exception  or  proviso  in  the 
act  prohibiting  the  carrying  of  weai)ons,  then 
the  well  known  rule  of  criminal  pleading 
would  apply:  "Where  the  statute  has  ex- 
ceptions, provisos,  and  the  like,  the  indict- 
ment on  it  must  aver  the  contrary  of  those 
the  negative  whereof  constitutes  an  affirma- 
tive element  in  the  offense.**  Bishop,  Grim. 
Pro.  (3d  Ed.)  §  631. 

[2]  A  charge  cannot  be  made  in  an  indict- 
ment by  mere  implication,  intendment,  or 
conclusion.  Facts  constituting  an  offense 
must  be  stated.  Every  fact  necessary  to  con- 
stitute the  crime  must  be  directly  and  posi- 
tively alleged.  22  Cyc.  298,  326;  1  Bishop. 
Grim.  Pro.  (3d  Ed.)  519.  In  an  indictment 
for  the  offense  of  carrying  a  revolver,  there 
are  two  very  essential  facts  that  must  be 
stated.  One  of  these  facts  is  that  the  accus- 
ed carried  a  revolver,  and  the  other  is  that 
he  had  no  state  license  so  to  do.  Unless 
both  facts  are  stated,  no  crime  is  diarged, 
for  it  takes  both  to  constitute  the  violation 
of  the  law  as  described  by  the  terms  of  the 
statute. 

[3]  The  use  of  the  word  "unlawfully**  does 
not  make  the  charge  sufficient.  It  has  been 
suggested  that  this  Indictment  states  that 
the  accused  imlawfnlly  carried  a  revolver, 
and  that,  therefore,  it  indirectly  charges  that 
be  had  no  state  license.  But  no  such  indi- 
rect method  of  accusation  wUl  do.  "The 
omission  of  material  matter  in  the  deserip- 


tlon  of  an  offense  cannot  be  supplied  by  a 
charge  that  the  act  was  committed  'contrary 
to  law,*  or  'unlawfully,*  or  'against  the  peace,* 
etc.'*  22  Cyc.  326.  In  point  are  also  the 
following:  2  Hale*s  Pleas  of  the  Grown  (1st 
Amer.  Ed.)  169;  Ghitty  on  Grim.  Law  (5th 
Amer.  Ed.)  281;  State  v.  Helm,  6  Mo.,  side 
page  263;  Bedfleld  v.  State,  24  Tex.  133; 
State  V.  Gasey,  45  Me.  435;  State  v.  Stroud, 
99  Iowa,  16,  68  N.  W.  450.  In  Boberts' 
Gase,  10  Leigh  (Va.)  686,  it  was  held  that  the 
indictment  was  defective  in  not  stating  es- 
sential facts  constituting;  the  crime,  though 
the  charge  was  that  the  act  was  "unlawful- 
ly" done.  And  in  Bishop's  Gase,  IS  Qrat. 
(Va.)  785,  it  was  held  that  the  words  "con- 
trary to  law**  could  not  supply  an  omis- 
sion in  stating  facts  material  to  show  that 
an  offense  had  been  committed.  Judge  Lee 
there  said:  "These  terms  in  an  indictment 
serve  to  preclude  all  legal  cause  of  excuse 
for  the  act  Imputed,  but  never  to  enlarge  or 
extend  the  force  and  effect  of  those  em* 
ployed  to  describe  it  so  as  to  make  the  act 
unlawful  when  it  is  not  so  by  the  descrip- 
tion itself." 

The  Judgment  against  the  defendant  will 
be  reversed,  the  verdict  on  which  it  is  based 
set  aside,  the  indictment  quashed,  and  the 
defendant  discharged. 

(68  w.  Va.  <nD 

MOBGAN  V.  MOOBE  et  aL 

(Supreme  Gourt  of  Appeals  of  West  Viiglnla. 

Oct.  24,  1911.) 

(SyUaluM  by  the  Court.) 

Municipal  Gobporations  (§  980*)— Tax  Saui 

—Failure  to  Record  Tax  List. 

Points  of  syllabus  in  Bitchie  Lumber  Go.  v. 
Nutter,  66  W.  Va.  444,  66  S.  B.  646,  reaffirmed 
and  applied. 

[fid.  Note.— For  other  cases,  see  Municipal 
Gorporations,  Dec.  Dig.  t  980.'*] 

Appeal  from  Gircuit  Gourt,  Wood  Gounty. 

Bill  by  George  P.  Morgan  against  S.  P. 
Moore  and  others.  Decree  for  plaintiff,  and 
S.  P.  Moore  appeals.    Affirmed. 

Hiteshew  ft  McDougle  and  James  A.  Wat- 
son, for  appellant  F.  P.  Moats,  for  appel* 
lee. 

WILLIAMS,  P.  This  is  a  suit  to  enjoin 
W.  E.  Stout,  clerk  of  the  county  court  of 
Wood  county,  from  making  a  tax  deed  to 
S.  P.  Moore,  claimant,  under  a  tax  sale^  of 
three-eighths  of  a  certain  lot  of  land  in  the 
city  of  Parkersburg,  sold  on  the  2d  day  of 
January,  1906,  for  city  taxes  delinquent  for 
th«  year  1902.  It  does  not  appear  to  have 
hem  delinquent  for  either  state  or  county 
taxes.  On  the  18th  of  June,  1908,  the  cir« 
cuit  court  of  Wood  county  perpetually  en- 
joined the  execution  of  a  deed,  and  declared 
the  tax  sale  void.  From  that  decree,  8.  P. 
Moore  has  appealed. 


«V«r  other 
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Jennie  E.  Johnson  was  the  owner  of  the 
land,  and  conveyed  It  to  George  McDonald 
by  deed,  dated  March  14,  1902,  which  was 
not  recorded  until  May  16,  1902.  It  was 
therefore  properly  assessed  with  taxes  in  the 
name  of  Jennie  E.  Johnson  for  the  year 
1902,  and  was  returned  delinquent  by  the 
city  collector,  and  the  return  approved  by 
the  city  council  on  the  12th  of  October,  1904, 
and  ordered  to  be  certified  to  the  State  Au- 
ditor for  sale  according  to  law.  But,  after 
the  delinquent  list  was  approved  by  the  city 
council,  a  copy  of  it  was  not  filed  with  the 
derk  of  the  county  court ;  nor  was  it  record- 
ed by  him,  as  provided  by  section  37  of  the 
city  charter.  It  appears  that  the  delinquent 
list  was  recorded  by  the  city  recorder  in  a 
book  which  was  usually  kept  in  the  county 
clerk's  office,  but  which  it  was  the  custom 
of  the  dty  recorder  to  take  from  the  office 
and  retain  in  his  own  possession,  so  long 
as  it  was  necessary,  in  order  to  make  en- 
tries therein.  But  the  entries  were  not 
signed  by  the  clerk  or  his  deputy;  nor  were 
they  attested  in  any  manner,  so  as  to  make 
su<di  entries  records  of  the  county  clerk's  of- 
fice. The  keeping  of  a  book  in  the  county 
clerk's  office  containing  entries,  not  made  or 
attested  by  the  derk,  is  not  a  recording  by 
the  derk  in  his  office,  within  the  meaning 
of  section  81  of  the  amended  charter  of  the 
dty  of  Parkersburg,  passed  by  the  Legisla- 
ture in  1908  (Laws  1903,  c.  66).  And  the 
recordation  of  the  delinquent  list  in  the 
county  court  clerk's  office  is  one  of  the  es- 
sential prerequisites  to  the  right  to  sell  land 
for  delinquent  dty  taxes.  The  omission  of 
this  important  step  defeats  the  tax  sale. 
This  identical  question  was  dedded  by  us  in 
Ritchie  Lumber  Co.  v.  Nutter,  66  W.  Va. 
444,  66  8.  SI.  646.  This  case  is  governed  by 
the  principles  announced  and  the  points  de- 
dded In  that  case ;  we  adhere  to  those  prin- 
dples,  and  it  is  unnecessary  to  repeat  the 
discussion  of  them  here. 

We  see  no  error  in  the  decree  appealed 
from,  and  will  affirm  it 


(68  W.  Va.  598) 

RALEIGH  LUMBER  CO.  t.  WILLIAM  A 
WILSON  &  SON. 

(Supreme  Court  of  Appeiils  of  West  Vlzxinia. 

Oct  24,  1911.) 

(ByUaJnu  by  the  Court,) 
1.  Contracts  (§  169*)  —  Construction  —  Bx- 

TBINSIO  MATTEBS. 

To  ascertain  the  intent  of  the  parties  to  a 
contract  resj^cting  a  portion  thereof,  stated  in 

general  and  indefinite  terms,  reference  may  be 
ad  to  the  robject-inatter,  the  situation  oi  the 
parties,  their  aims  and  purposes  and  the  dr- 
cnmstanoes,  as  well  as  the  other  provisions  of 
theoontraet 

rEd.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  752 ;   DeC  Dig.  §  169.«] 


2.  Logs  and  Looo.tqa  (§  34*)— Sale  of  Lum- 
BEB— Construction  of  Contract. 

Under  a  contract  of  sale  of  a  large  quan- 
tity of  lumber  by  a  manufacturer  thereof  to  a 
dealer  for  resale  in  the  market,  providing  for 
certain  x>^rcentage8  of  the  entire  quantity  in 
certain  lengths,  and  stipulating  for  widths  by 
the  use  of  the  phrase  "4  to  12^  wide,"  the  ven- 
dor is  bound  to  furnish  in  all  large  shipments 
reasonable  percentages  of  all  widths  and  lengths 
cfovered  by  the  contract  if  demanded  by  the 
vendee. 

[Ed.  Note^— For  other  cases,  see  Logs  and 
Logging,   Cent  Dig.  §|  104-111;    Dec.  Dig.  ( 

34.^] 

3.  Loos  AND  LoGOiNQ  (§  34*)— Salb  of  Luh- 
BXB— Performance  of  Contract. 

In  such  case,  refusal  of  the  vendor  to  de- 
liver a  portion  of  the  amount  dold,  because  the 
vendee  declined  to  receive  a  large  portion  of  it 
in  a  single  installment  containing  only  narrow 
and  short  boards,  constitutes  a  breach  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  104-111;  Dec.  Dig.'f 
34.*] 

4.  Sales  (9  348*)  — Action  fob  Pbick  — Set- 
off—Profits. 

Gains  or  profits  of  the  vendee,  prevented  by 
such  breach,  may  be  recouped  in  an  action  for 
purchase  money  of  the  lumber  furnished  under 
the  contract 

[Ed.  Note.— For.  other  cases,  see  Sales,  Cent 
Dig.  §S  973-986 ;  Dec  Dig.  §  348.*] 

5.  Customs  and  Usages  (§  10*)— Effect  on 
Contract. 

In  an  action  involving  the  interpretation 
of  a  contract,  a  custom  or  usage,  consistent  with 
the  terms  of  the  contract  peculiar  to  the  sub- 
ject-matter thereof,  Icnown  to  the  parties,  and 
probably  intended  to  be  included  in  the  contract, 
as  shown  by  their  situation  and  purposes,  the 
nature  of  the  subject-matter,  and  the  attendant 
circumstances,  is  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  S§  11-39 ;   Dec  Dig.  S  10.*] 

6.  Witnesses  (5  237*)  —  Examination  —  As- 

SUMPTION  AS  TO  FaCTS. 

If,  on  the  trial  of  an  action  for  daoages 
for  a  breach  of  contract,  the  breach  ap];>ear8,  as 
matter  of  law,  from  undisputed  facts  and  cir- 
cumstances, the  court  may  permit  an  attorney, 
in  examining  witnesses  as  to  the  quantum  of 
damages,  to  assume  the  existence  of  the  breach. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8§  829^^2;   Dec  Dig.  §  237.*] 

Error  to  Circuit  Court  Ohio  County. 

Action  by  the  Raleigh  Lumber  Company 
against  William  A.  Wilson  &  Son.  From 
the  Judgm^it  plaintiff  brings  error.  Af- 
firmed. 

Hubbard  A  Hubbard,  f6r  plaintiff  in  error. 
Russell  &  Russell,  for  defendants  in  error. 


POFFBNBARGER,  J.  The  plaintiff  in  er- 
ror complains  of  the  allowance  of  a  AedvLC- 
tion,  by  way  of  recoupment  of  about  $400 
from  the  amount  claimed  in  its  action  of 
assumpsit  against  the  defendants  in  error, 
to  recover  the  purchase  price  of  lumber  sold 
and  delivered  to  them.  The  matters  in  dif- 
ference were  submitted  to  a  Jury,  and  most 
of  the  numerous  assignments  of  error  relate 
to  rulings  made  In  the  course  of  the  trial. 
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all  of  which  will  be  better  understood  after 
a  statement  of  the  facts  and  the  positions 
assumed  by  the  parties. 

The  plaintiff,  engaged  in  the  manufacture 
and  sale  of  lumber,  undertook  to  furnish  the 
defendants,  general  dealers  in  that  commod- 
lty»  400,000  feet  of  two-inch  hemlock  lumber, 
within  the  reasonable  period  of  about  four 
months.  The  contract  was  evidenced  by  let- 
ters. Before  any  lumber  had  been  delivered 
or  accepted  under  it,  a  controversy  arose  as 
to  the  mode  of  execution.  While  all  the  lum- 
ber was  to  be  two  inches  thick,  different 
lengths  and  widths  were  provided  for  or  con- 
templated. On  the  10th  of  November,  1905, 
the  plaintiff  tendered  to  the  defendants  166,- 
239  feet  of  lumber,  ranging  from  10  to  18  feet 
in  length,  but  having  only  two  widths,  name- 
ly, 4  inches  and  6  inches.  Near  the  same 
time,  the  defendants  made  an  order  on  the 
plaintiff  for  157,000  feet,  ranging  in  lengths 
from  10  to  20  feet,  and  in  widths  from  4  to 
12  inches.  The  offer  and  order  were  both  by 
letter,  and  passed  each  other  in  transmission. 
The  defendants  declined  to  accept  the  lumber 
offered,  but  said  so  much  of  it  as  was  cov- 
ered by  their  order  for  lumber,  about  30,000 
feet,  would  be  received.  Thereupon  the 
plaintiff  gave  notice  of  its  intention  to  sell 
this  particular  lumber  to  other  parties,  and 
deduct  it  from  the  amount  which  it  had  ob- 
ligated itself  to  furnish  the  defendants. 
Against  this  there  was  a  protest,  and  there- 
after lumber  was  furnished  and  accepted 
from  time  to  time  until  the  defendants  had 
received  about  263,000  feet.  The  plaintiff  re- 
fused to  deliver  any  more,  and  the  defend- 
ants, insisting  that  the  contract  bad  not  been 
fully  performed,  demanded  an  additional  137,- 
000  feet,  at  the  prices  stipulated  in  the  agree- 
ment, and  gave  notice  of  their  intention  to 
claim  damages  for  breach  of  the  contract  in 
the  case  of  refusal  on  the  part  of  the  plain- 
tiff. Confident  of  the  correctness  of  its  in- 
terpretation of  the  contract  and  lack  of  any 
breach  on  its  part,  the  plaintiff  declined  to 
furnish  more.  At  the  time  this  action  was 
brought,  all  of  the  purchase  money  for  the 
lumber  actually  delivered  had  been  paid,  ex- 
cept $965.75.  Estimating  their  aamages  at 
$473.74  and  interest,  the  defendants  paid  in- 
to court  $511.69,  and  declined  to  pay  the  bal- 
ance. They  filed  with  their  plea  an  account, 
designated  as  one  of  set-off,  claiming  the 
difference  between  the  contract  prices  of  the 
andelivered  lumber  and  the  subsequent  mar- 
ket prices  within  the  life  of  the  contract. 
The  judgment,  conforming  to  the  verdict, 
was  for  $61.69. 

The  most  important  provisions  of  the  writ- 
ten offer  and  acceptance,  constituting  the 
contract,  read  as  follows:  **ln  accordance 
with  our  talk  with  your  Mr.  Smith,  this  a. 
m^  we  propose  to  furnish  you  400  M  ft.  of 
2"  hemlock  lumber,  10  to  20'  long  and  4 
to  12"  wide,  in  about  the  following  propor- 
tions: 85%  14'  and  under  long;  35%  16' 
long;  and  30%  IS  and  20'  long."    The  reply 


was:  "In  reference  to  proposition  made  our 
Mr.  Smith  in  confirmation  of  same  under 
date  of  the  30th  uit,  beg  to  state  that  we 
will  accept  your  proposition  to  furnish  us 
400,000  ft  of  2  in.  hemlock  sizes,  as  enum- 
erated in  your  letter  and  also  at  the  price 
which  you  made."  The  third  letter  says: 
**  We  ♦have  your  favor  of  Oct  2,  and  have  en- 
tered your  order  for  the  400  M  ft  of  2"  hem- 
lock." It  further  appears  from  this  corre- 
spondence and  other  evidence  adduced  that 
the  plaintiff  expected  to  furnish  the  lumber 
in  installments,  as  manufactured,  within 
about  four  months;  that  the  defendants  de- 
sired a  larger  percentage  of  18  and  20  foot 
lumber  than  the  contract  provided  for;  and 
that  the  plaintiff  knew  the  defendants  we>e 
general  dealers  in  lumber,  buying  to  resell, 
not  to  store  for  use.  A  condition  of  the  con- 
tract named  in  the  first  letter  was  that  ship- 
ping directions  should  be  furnished  as  fast 
as  the  stock  should  be  ready  for  loading. 
The  defendants  bound  themselves  to  remove 
it  as  fast  as  it  should  be  prepared  for  ship- 
ment. 

The  defendants  refused  the  lumber  tender- 
ed November  10.  1905,  because,  in  their  opin- 
ion, it  contained  an  undue  percentage  of 
short  lengths  and  narrow  widths,  protesting 
their  inability  to  handle  the  lumber  in  that 
form  advantageously,  and  insisting  upon 
their  right  to  a  reasonable  percentage  in 
each  installment  of  all  widths  and  all  lengths, 
to  enable  them  to  dispose  of  the  lumber  in 
the  market  as  the  market  called  for  it  They 
further  insisted  that  the  narrow  widths  and 
short  lengths  were  the  less  desirable  portions 
of  the  lumber  contracted  for,  and  not  salable 
at  a  fair  price,  unless  mixed  with  lumber  of 
greater  dimensions  in  length  and  breadth. 
The  contract  allowed  140,000  feet  in  short 
lengths.  The  lumber  of  these  lengths  ten- 
dered as  the  first  Installment  amounted  to 
about  104,000  feet  As  stated,  it  had  only 
two  dimensions  in  width,  four  and  six  inches. 
The  contract  did  not  guarantee  any  percent- 
age of  any  particular  width,  but  it  did  con- 
template lumber  ranging  in  width  from  four 
to  twelve  inches.  The  plaintiff  insisted  up- 
on its  right  to  furnish  its  full  percentage  of 
any  lengths  all  at  one  time  and  any  width  it 
saw  fit  As  the  material  facts  are  practical- 
ly uncontroverted,  the  construction  of  the 
contract  was  a  legal  question,  which,  no 
doubt,  the  court  would  have  settled,  had  it 
been  called  upon  to  do  so.  The  settlement  of 
that  question  will  dispose  of  practically  all 
of  the  assignments  of  error. 

[2.  31  We  have  said  the  defendants  were 
dealers  in  lumber,  buying  to  resell  in  the 
market.  The  evidence  fully  establishes  this. 
Presumptively  the  plaintiff  knew  it  but  we 
are  not  left  to  mere  presumption.  The  let- 
ter of  acceptance  clearly  indicated  it  saying, 
**You  are  no  doubt  aware  that  on  an  ordinary 
order  the  percentage  of  18  and  20  ft  stock 
is  usually  a  little  more  than  14  ft  and  un- 
der;" and,  again,  '*We  are  Just  completing 
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an  order  of  two  million  feet  of  hemlock  now, 
we  had  with  one  mlU  this  summer/*  Before 
these  letters  were  written,  the  agent  of  de- 
fendants conferred  with  plaintifTs  represent- 
atives,  and  the  contract  was  then  made. 
The  conversation  between  them  is  not  in  the 
record,  bnt  it  must  be  presumed  that,  in 
making  a  contract  for  six  or  eight  thousand 
dollars  worth  of  lumber,  the  plaintifT  pre- 
viously obtained  some  knowledge  of  the  char- 
acter and  business  of  the  vendees.  It  must 
have  known,  therefore,  the  disadvantages  to 
the  vendees  of  the  kind  of  performance  it  of- 
fered, and  that  no  such  thing  was  contemplat- 
ed by  the  latter  In  entering  into  the  agree- 
ment. In  undertaking  to  furnish  them  with 
lumber  for  sale  in  the  general  market,  it  im- 
pliedly, if  not  expressly,  agreed  to  furnish 
the  lumber  in  a  condition  suitable  for  disposi- 
tion in  the  general  market  The  specifica- 
tions of  widths  and  lengths  and  percentages 
of  lengths  fairly  indicate  the  kinds  of  lum- 
ber desired  and  expected  by  the  defendants. 
The  failure  to  stipulate  for  certain  percent- 
ages of  widths  was  clearly  not  a  waiver  of 
all  right  on  the  part  of  the  vendees  In  respect 
to  that  Nothing  in  the  contract  or  circum- 
stances indicates  intent  on  their  part  to  make 
a  one-sided  contract  in  regard  to  widths. 
They  stipulated  as  positively  for  twelve-inch 
widths  as  for  four-inch  widths,  and  also  for 
the  intermediate  widths.  The  nature  and 
purpose  of  the  contract  and  all  the  circum- 
stances must  be  taken  Into  consideration. 
Failure  to  stipulate  for  quantities  of  certain 
widths  left  the  plaintiff  free  from  obligation 
to  furnish  any  certain  percentage  of  the  lum- 
ber in  any  width,  and  prevented  the  defend- 
ants from  demanding  if;  but  the  latter  were 
entitled  to  have,  and  the  former  was  bound 
to  furnish,  reasonable  percentages  of  the 
lumber  in  all  of  the  widths  contemplated, 
and  in  all  of  the  installments  in  which  de- 
liveries were  made.  What  would  have  been 
a  reasonable  percentage  would  have  been  a 
question  of  fact  for  a  Jury,  had  a  controversy 
arisen  involving  that  question. 

[1]  If  the  language  of  a  contract  or  agree- 
ment is  on  its  face  ambiguous,  the  courts 
will  look  at  the  surrounding  circumstances, 
at  the  situation  of  the  parties,  and  the  sub- 
ject-matter of  the  contract  for  aid  in  giving 
a  construction  to  its  language.  Titchenell  v. 
Jackson,  26  W.  Va.  460;  Heatherly  v.  Bank, 
31  W.  Va.  70,  6  S.  E  754 ;  Caperton's  Adm»r 
V.  Caperton's  Heirs,  36  W.  Va.  479,  15  S.  B. 
257;  Scraggs  v.  Hill,  37  W.  Va.  706,  17  S. 
B.  185;  Shrewsbury  v.  Tufts,  41  W.  Va. 
212,  23  S.  E.  692;  9  Cyc.  587.  The  court 
is  not  limited  in  the  Interpretation  of  the 
contract  to  the  mere  letter  of  its  words.  Its 
spirit  and  purpose  may  be  considered.  We 
may  here  repeat  the  observation  made  in 
Gas  Co.  V.  Oil  Co.,  56  W.  Va.  402,  49  S.  B. 
548:  *'This  method  of  interpreting  the  con- 
tract may,  to  some  extent,  seem  to  go  be- 
yond its  terms.  In  dealing  with  them  in  the 
light  of  the  subject-matter,  the  situation  of 


the  parties,  the  purpose  of  the  contract,  the 
attendant  circumstances,  and  the  conduct  of 
the  parties,  but  when  the  terms  of  an  instru- 
ment are  uncertain  or  indefinite,  it  is  prop- 
er to  do  so."  That  which  is  not  inconsistent 
with  the  terms  of  a  written  contract  and 
plainly  within  its  purpose,  as  indicated  by 
the  situation  of  the  parties  and  all  the  cir- 
cumstances, may  be  supplied,  or  treated  as 
included  in  it  Such  construction  does  no 
violence  to  the  terms  of  the  contract.  This 
agreement  is  silent  upon  the  subject  of  per- 
centages of  widths.  From  this  a  mere  slight 
implication  arises  against  the  conclusion  here 
stated,  but  it  is  only  an  implication,  and, 
being  such,  the  plain  Intent  of  the  parties, 
deduced  from  their  purposes,  their  situation, 
and  all  the  circumstances,  completely  over- 
throws it.  ** Where  a  manufacturer  con- 
tracts to  sell  to  a  dealer  or  middleman,  who 
buys,  as  the  manufacturer  knows,  to  sell 
again,  there  is  an  implied  warranty  on  the 
part  of  the  manufacturer  that  the  thing  sold 
shall  be  reasonably  fit  for  the  purpose  for 
which  it  is  made,  and  for  which  the  dealer 
intends  to  sell  it."  12  A.  &  E.  Enc  L.  1235. 
Of  course,  this  relates  to  quality,  but  it  ap- 
plies the  principle  here  enforced.  Though 
perhaps  not  so  material  as  quality,  assort- 
ment or  condition  was,  under  the  circum- 
stances of  this  case,  vital  to  the  vendees. 
Absence  thereof  deprived  them,  in  large 
measure,  of  the  benefit  of  their  contract 

[6]  Under  the  designation  of  "custom,"  the 
defendants  were  permitted  to  prove  that 
in  the  execution  of  such  contracts  as  the 
one  involved  here,  the  buyer  demanded  and 
the  seller  furnished  the  lumber  in  install- 
ments, containing  reasonable  percentages  of 
the  lengths  and  widths  contemplated.  Their 
knowledge  of  the  subject  was  derived  chiefly 
from  their  own  practice  and  experience  in 
the  business.  This  evidence  was  objected 
to,  on  the  ground  thit  the  witnesses  had  not 
shown  themselves  qualified  to  testify  to  it  as 
a  usage  or  custom,  and  also  that  it  failed 
to  prove  one.  The  designation  of  the  evi- 
dence as  that  of  custom,  usage,  or  practice 
was  to  some  extent  a  misnomer  and  misin- 
terpretation of  it  To  a  very  considerable 
extent,  it  was  proof  of  the  market  conditions 
contemplated  by  the  contract,  and  in  view 
of  which  it  was  made.  The  witnesses  stated 
these  conditions  and  their  experience  under 
them.  If,  however,  they  correctly  designated 
the  practice,  and  it  amounted  to  a  usage  or 
custom,  they  were  qualified  to  testify  on  the 
subject,  by  their  experience  and  knowledge. 
Smith  said  he  had  had  experience  with  the 
sawmill  people  of  every  state.  W.  A.  Wil- 
son's testimony  showed  extensive  experience 
in  the  lumber  business  and  great  familiarity 
with  timber  and  lumber  transactions.  More- 
over, his  competency  seems  not  to  have  been 
questioned.  The  custom,  usage,  experience, 
description  of  methods  of  manufacture,  ship- 
ment, and  sale,  or  whatever  it  may  be,  strict- 
ly considered,  harmonizes  with  the  legal  con- 
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struction  of  tbe  contract,  and  was  relevant, 
material,  and  admissible. 

An  exception  was  taken  to  the  action  of 
tbe  court  in  sustaining  an  objection  to  a 
question,  asking  a  witness  wbether  tbere 
was  a  custom,  giving  tbe  buyer  rigbt  to  dic- 
tate sizes  to  be  sbipped,  in  tbe  case  of  a 
contract  like  tbe  one  in  question.  Tbougb 
tbe  court  sustained  such  an  exception,  tbe 
question  was  repropounded  in  dilferent  form, 
and  answered.  Tbe  action  of  tbe  court  in 
sustaining  an  objection  to  a  question  of  tbe 
same  kind,  relating  to  tbe  first  shipment  un- 
der sucb  a  contract,  Is  also  complained  of. 
Tbe  cross-examination  on  tbis  subject  was 
very  lengtby,  and  tbe  questions  propounded 
in  numerous  ways.  A  great  many  answers 
were  given,  some  of  wbicb  we  tblnk  would 
cover  this  question.  Whether  they  do  or 
not,  the  defendants  were  not  prejudiced  by 
this  ruling.  Nor  was  there  any  error  in  re- 
fusing to  strike  out  the  witness'  answer, 
saying  he  never  knew  *'a  millman  being  so 
unreasonable  as  to  insist  upon  furnishing 
any  one  width  to  the  exclusion  of  others.'* 
That  purported  to  give  tbe  witness'  experi- 
ence. Tbe  question  was  evasive,  but  its  sub- 
stance not  material.  The  witness  afterward 
answered  the  question  to  tbe  best  of  bis 
ability.  Elxceptions  were  taken  to  the  action 
of  the  court  in  allowing  a  witness,  in  expla- 
nation of  the  objection  to  the  plaintiffs  first 
offer  of  lumber,  the  one  giving  rise  to  the 
controversy,  to  show  what  that  offer  ought 
to  have  contained  to  make  it  conform  to  the 
contract  What  we  have  said  on  the  sub- 
ject of  the  interpretation  of  the  contract 
shows  these  rulings  were  not  erroneous. 

[6]  Exceptions  were  also  taken  to  the  ac- 
tion of  tbe  court  in  allowing  counsel,  in  the 
examination  of  witnesses.  In  two  Instances, 
to  assume  that  the  contract  had  been  broken 
by  the  plaintiff.  Our  conclusion  as  to  tbe 
interpretation  of  the  contract  sustains  these 
rulings.  As  a  matter  of  law,  it  did  break 
tbe  contract,  hence  tbe  court  did  not  err  In 
allowing  counsel  to  assume  the  existence  of 
the  breach. 

[4]  Numerous  objections  were  made  to  tes- 
timony tending  to  prove  the  difference  be- 
tween the  contract  prices  of  the  lumber  and 
the  market  prices,  when  It  should  have  been 
delivered  or  was  demanded  and  refused,  as 
showing  what  profits  tbe  defendants  lost  In 
consequence  of  the  plaintiff's  breach  of  the 
contract  All  of  these  exceptions,  as  well 
as  others  based  upon  the  action  of  tbe  court 
in  refusing  to  direct  a  verdict  for  the  plain- 
tiff for  tbe  amount  of  its  claim,  and  to  set 
aside  tbe  verdict,  were  founded  upon  the 
view  that  tbe  deducted  claim  was  not  a 
proper  subject  of  set-off;  it  being  a  claim 
for  unliquidated  damages.  Though  called 
a  set-off,  it  was  really  a  claim  of  recoupment 
It  was  not  a  debt  due  the  defendants,  grow- 
ing out  of  a  different  transaction  and  founded 


upon  a  consideration,  other  than  tbe  contract 
out  of  which  the  controversy  arose,  consti- 
tuting a  proper  subject  of  set-off.  It  was 
for  damages  growing  directly  out  of  a  breach 
of  the  contract  sued  on.  Hence  it  was  a 
dalm  for  recoupment,  not  one  of  set-off. 
This  being  so,  tbe  character  of  the  dam- 
ages, whether  liquidated  or  unliquidated,  was 
wholly  immaterial.  Unliquidated  damages 
may  be  proved  under  a  claim  of  recoupment. 
Railroad  Co.  v.  Jameson,  13  W.  Va.  833,  31 
Am.  Rep.  775.  Tbe  erroneous  designation  of 
the  claim  as  one  of  set-off  does  not  change 
its  character,  nor  prevent  allowance  there- 
of. Courts  determine  the  character  of  claims 
or  notices  by  their  substance,  rather  than 
names.  The  notice  gave  .full  Information  of 
tbe  nature  of  tbe  claim,  apprising  the  plain- 
tiff thereof.  This  In  tbe  record ;  there  could 
be  no  surprise,  prevention  of  which  is  the 
sole  purpose  of  a  notice  of  recoupment 

Seeing  no  error  in  the  judgment,  we  af- 
firm it. 

Affirmed. 


(89  W.  Va.  B64> 
WOOLDRIDGE  et  al.  v.  WOOLDRIDGE 

et  al. 

(Supreme  Court  of  Appeals  of  West  Yiiginia. 

Oct  24,  1911.) 

(ByttdbuB  hy  the  Court.) 

1.  Sunday   (S   13*)  —  Validity    of    Sunday 
Contract—Deed. 

A  deed  made  on  Sundav  is  not  for  that  rea- 
son invalid,  section  17,  c.  149,  Code  1906,  pro- 
viding that  "no  contract  .shall  be  deemed  void 
because  it  is  made  on  the  Sabbath  day." 

[EM.  Note.— For  other  cases,  see  Sunday,. 
Cent  Dig.  §{  3^-44 ;   Dec.  Dig.  §  13.^] 

2.  acknowledoment  (8  >  ts2*)  ~  cxbtificats — 
Impeachment. 

The  evidence  of  a  justice  of  the  peace,  who 
takes  and  certifies  an  acknowledgment  to  a  deed, 
is  incompetent  so  far  as  it  tends  to  impeach  Ms- 
official  act. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  §S  345-347;  Dec.  Dig.  |  e2.*l 

3.  Deeds  (§§  207,  211*)— Validity— Capacity 

OF  GSANTOB— FOBGEBT. 

A  case  in  which  the  evidence  is  held  insuf- 
ficient to  invalidate  the  deed  of  a  deceased  gran- 
tor for  alleged  frand  and  forgery,  and  the  men* 
tal  incompetency  of  the  grantor  to  make  a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent 
Dig.  §S  614r-625,  637-647 ;  Dec.  Dig.  «  207,. 
2U.*1 

(Additional  Bytlahue  hf  Editorial  Staff*) 

4.  Witnesses   (§   176*)— Competency— Testi- 
mony   AS    TO   TBANBAOTIONS   WITH   PeBSONS- 

Since  Deceased. 

Under  Code  1906,  c.  130,  §  23,  relating  to 
testimony  as  to  transactions  with  persons  smce 
deceased,  the  evidence  of  a  grantee  of  a  deceased 
grantor  was  rendered  competent  by  the  previous 
testimony  of  the  adverse  parties  in  their  own 
behalf  with  reference  to  the  same  transaction. 

[Ed.  Note.— For  other  cases,  see  Witnesses,. 
Cent  Dig.  {§  714-719 ;   Dec.  Dig.  §  176.^] 
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Appeal  from  Clrcalt  Court,  McDowell 
Connly. 

Action  by  Henry  Wooldrldge  and  others 
against  James  Wooldrldge  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

D.  J.  F.  Strother  and  M.  O.  Litz,  for  ap- 
pellants.   Chapman  &  Gillespie,  for  appellees. 

MILLKR.  J.  The  original  bill,  which 
sought  partition  only  of  a  tract  alleged  to 
contain  one  hundred  and  forty-three  acres, 
by  survey  actually  containing  one  hundred 
and  nine  acres,  was,  after  answers  filed, 
amended  by  bringing  in,  as  a  new  party 
plaintiff,  John  D.  Peery.  The  amended  bill, 
adopting  the  allegations  of  the  original  bill, 
alleged  in  addition,  that  subsequent  to  the 
bringing  of  the  original  suit,  November  22, 
1905,  the  plaintiffs  in  the  original  bill,  or 
some  of  them,  had  sold  and  conveyed  their 
interests  as  co-parceners  in  the  land,  sought 
to  have  partitioned,  to  said  Peery,  where- 
fore the  necessity  of  his  presence  as  plaintiff; 
that  the  title  bond  of  February  28,  1887,  and 
the  deed  of  September  7,  1895,  purporting 
to  have  been  made  by  W.  O.  Wooldrldge 
and  wife  to  James  Wooldrldge,  pleaded  and 
relied  on  by  said  James  Wooldrldge  and 
Thomas  Fisher,  his  successor  In  title,  in  their 
answers  to  the  original  bill,  were  void  and 
of  no  effect:  •  First,  because  the  title  bond 
was  intended  only  to  secure  to  James  Wool- 
drldge title  to  the  interest  already  conveyed 
to  him;  second,  because  said  deed  was  a 
fraud  and  forgery,  and  had  not  vested  in 
said  James  Wooldrldge,  nor  in  his  successors 
In  title,  any  title  to  said  land. 

The  answers  of  James  Wooldrldge  and 
Thomas  Fisher  to  the  amended  bill,  as  did 
their  answers  to  the  original  bill,  deny  all 
material  allegations  thereof;  and  the  suffi- 
ciency of  the  amended  bill  was  also  chal- 
lenged by  demurrer  thereto.  Besides  James 
Wooldrldge  and  Thomas  Fisher,  in  their 
answers,  plead  possession,  the  statute  of 
limitations,  laches  on  the  part  of  plaintiffs, 
and  estoppel  by  deed  and  by  conduct,  bar- 
ring them  of  all  rights,  and  precluding  them 
from  any  relief. 

The  court  below,  by  decree  of  February 
18,  1909,  dismissed  the  plaintiffs'  bill,  and 
they  have  brought  the  case  here  to  review 
that  decree  for  alleged  errors  therein. 

The  material  facts  developed  by  the  plead- 
ings and  proofs,  and  on  which  the  rights  of 
the  parties  depend,  are  substantially  these: 
On  November  20,  1880,  the  land  in  contro- 
versy, in  consideration  of  seventy-one  dol- 
lars and  fifty. cents,  paid,  was  conveyed  by 
one  Shannon,  attorney  in  fact  for  John  H. 
Divine,  to  said  W.  C.  Wooldrldge  and.  James 
Wooldrldge,  his  son,  Jointly.  It  was  on  this 
deed  that  the  plaintiffs  in  the  original  bill 
predicated  the  allegation  that  said  W.  G. 
Wooldrldge  died  seized  and  possessed  of  a 
half  undivided  interest  in  said  land,  and  that 


they,  as  children  and  heirs  at  law,  and  co- 
parceners with  the  said  James  Wooldrldge, 
or  his  grantees,  were  entitled  to  a  partition 
thereof. 

By  the  title  bond  of  February  28,  1887, 
which  the  amended  bill  charges  was  made  un- 
der a  mistaken  notion  as  to  the  effect  of  the 
Shannon  deed,  W.  C.  Wooldrldge  bound  him- 
self and  his  heirs  to  make  James  Wooldrldge 
"a  general  warranty  of  title  to  seventy-one 
and  two-thirds  acres  of  land"  described  as 
'*lying  on  Long  Branch  of  Big  Creek,  known 
as  the  Wooldrldge  Mill,"  when  said  James 
Wooldrldge  should  pay  him,  as  provided,  in 
two  equal  payments,  the  sum  of  two  hun- 
dred dollars,  evidenced  by  the  notes  x)r  bonds 
of  said  James  Wooldrldge.  These  notes  are 
proven  to  have  been  paid  by  James  Wool- 
drldge long  before  the  date  of  the  deed  of 
September  7,  1895,  and  it  is  also  proven,  be- 
yond controversy,  that  upon  the  making  of 
this  title  bond,  James  Wooldrldge,  took  pos* 
session  of  the  entire  tract  of  land,  built  and 
occupied  a  house  upon  it,  and  so  remained 
in  possession  of  the  land  some  fourteen 
years,  until  he  sold  and  conveyed  It,  April 
17,  1901,  to  the  McCormicks,  the  immediate 
grantors  of  said  Fisher. 

The  deed  of  September  7, 1895,  in  consider- 
ation of  two  himdred  dollars,  acknowledged 
to  have  been  paid  in  hand,  grants,  bargains, 
sells  and  convejrs  to  James  Wooldrldge,  ''sev- 
enty-one and  two-thirds  acres  of  land,"  de- 
scribed as  "being  the  same  land  that  W.  C. 
Wooldrldge  and  James  Wooldrldge  bought 
from  J.  H.  Shannon."  Following  the  grant- 
ing clause,  the  deed  also  contains  this  clause, 
further  descriptive  of  the  land  granted: 
"Which  W.  C.  Wooldrldge  and  Mary  C. 
Wooldrldge  deeds  to  the  said  James  Wool- 
drldge the  parties  of  the  firsi  part  convey  all 
their  right,  title  and  interest  in  and  to  that 
said  tract  of  land  which  land  never  was 
divided  between  the  said  parties,  the  land  is 
situate  in  McDowell  County,  State  of  West 
Virginia,  lying  on  Long  Branch  waters  of 
Big  Creek,  better  known  as  the  James  Wool- 
drldge Mill."  This  deed  purports  to  have 
been  duly  acknowledged  by  the  grantors  on 
the  day  of  its  date,  and  duly  recorded  in 
McDowell  county,  October  15,  1895. 

Numerous  questions  are  argued  by  counsel 
with  reference  to  the  validity  and  legal  ef- 
fect of,  and  failure  to  record  said  title  bond, 
upon  the  interests  of  the  alleged  purchaser, 
Peery.  It  is  conceded,  however,  that  Peery 
took  whatever  interests  he  acquired  by  sun- 
dry deeds  from  his  co^ippellants,  subject  to 
the  deed  of  W.  C.  Wooldrldge  and  wife  to 
James  Wooldrldge,  which  being  recorded  was 
notice  to  him  of  the  rights  of  the  grantee 
and  his  successors  in  title;  so  that,  if  we 
hold,  as  did  the  circuit  court,  contrary  to  the 
contentions  of  appellants,  that  that  deed  is 
good  and  valid,  and  sufficient  to  pass  the 
title  to  the  whole  interest  of  the  grantors  in 
said  tract,  we  need  not  concern  ourselves 


656 


72  SOUTHEASTERN  REPORl^BB 


(W.Va. 


with  the  questions  presented  respecting  the 
title  bond.  Indeed  the  title  bond  is  not  so 
much  relied  on  by  the  appellees  as  evidence 
of  title,  as  it  is  on  the  questions  of  alleged 
fraud,  forgery  and  want  of  good  faith 
charged  against  James  Wooldridge  in  pro- 
curing the  execution  of  said  deed,  and  as 
evidence  of  the  adverse  holding  of  the  land 
from  the  date  thereof.  The  latter  question 
becomes  unimportant,  however,  if  the  deed 
be  good. 

[1]  Several  questions  are  presented  as  to 
the  validity  of  the  deed.  First,  It  is  charged 
to  have  been  made,  executed  and  acknowl- 
edged on  a  Sunday,  and  invalid  for  that  rea- 
son. The  deed  purports  to  have  been  made 
and  acknowledged  on  September  7,  1895,  a 
Saturday;  but  there  is  conflict  in  the  evi- 
dence as  to  whether  it  was  in  fact  made  on 
Sunday,  September  8,  and  post-dated  for 
that  reason.  The  fact  is  immaterial.  At 
common  law  Judicial  acts  done  on  Sunday 
were  invalid;  but  as  to  all  other  acts,  not 
of  a  Judicial  nature  the  common  law  made 
no  distinction  between  Sunday  and  any  other 
(flay.  2  Par.  on  Cont  (9th  Ed.)  923,  and  note 
N.  In  many  states  statutes,  similar  to  sec- 
tions 16  and  17,  chapter  149,  Code  1906,  re- 
lating to  Sabbath  breaking,  have  been  held 
applicable  to  deeds  and  contracts  executed 
on  Sunday,  and  as  rendering  them  void  as 
violative  of  those  statutes.  37  Cyc.  564,  and 
notes;  Love  v.  Wells,  25  Ind.  503,  87  Am. 
Dec.  375;  2  Par.  on  Ctont  (9th  Ed.)  923.  But 
said  section  17  of  our  statute  specifically 
provides  that  '*no  contract  shall  be  deemed 
void  because  it  is  made  on  the  Sabbath 
day.** 

The  fact  that  the  deed  was  also  signed  and 
acknowledged  by  Mrs.  Wooldridge,  is  not 
noted.  It  is  not  claimed  that  she  was  also 
incapacitated  by  sickness  or  otherwise  to 
make  a  deed,  nor  that  the  deed  was  a  for- 
gery as  to  her. 

[3,  4]  Another  point  made  against  the  deed 
is  that  it  is  a  forgery,  that  it  wais  never  in 
fact  signed  or  acknowledged  by  W.  C.  Wool- 
dridge, one  of  the  grantors,  that  at  the  time 
the  deed  was  made  W.  G.  Wooldridge  was  in 
an  unconscious  state,  about  to  die,  and  did 
not  then  have  mental  capacity  to  make  a 
deed  or  other  contract  This  point  the  court 
below,  on  conflicting  evidence  decided  ad- 
versely to  the  contentions  of  appellants.  We 
think  the  evidence,  with  the  corroborating 
facts  and  circumstances  largely  preponderates 
in  favor  of  appellees:  The  evidence  of  James 
Wooldridge,  the  grantee,  objected  to  because 
it  respected  a  transaction  with  a  deceased 
person,  corroborated  by  the  two  attesting 
witnesses,  was  rendered  competent  by  the 
previous  testimony  of  some  of  appellants  pre- 
viously examined  in  their  own  behalf,  with 
reference  to  the  same  transaction.  Section 
23,  chapter  130,  Code  1906. 

[2]  Appellants  rely  greatly  on  the  testi- 
mony of  James  S.  Brewster,  a  Justice  of  the 


Peace,  who  not  only  took  and  certified  the 
acknowledgments  of  the  grantors,  but  actual- 
ly  prepared  the  deed,  and  who  also,  years 
before,  prepared  the  title  bond  and  notes. 
His  evidence  is  to  the  effect  that  W.  C 
Wooldridge,  at  the  time  the  deed  was  made 
was  in  an  unconscious  state,  and  did  not  in 
fact  sign  or  acknowledge  the  deed.  In  the 
mean  time  two  of  his  sons  had  married 
daughters  of  W.  C.  Wooldridge,  and  all  are 
plaintiffs  and  appellants  in  this  suit.  His 
testimony,  that  of  a  public  officer,  objected 
to,  could  not  be  received  to  Impeach  his  of- 
ficial act  in  taking  and  certifying  the  ac- 
knowledgments to  the  deed.  Hockman  v.  Mc- 
Glanahan,  87  Va.  33,  12  S.  E.  230;  Harkins 
V.  Forsyth,  11  Leigh  (Va.)  301.  G.  W.  Gyphers 
the  subscribing  witness  to  the  deed,  and  his 
wife,  also  present,  swear  positively  that  W. 
G.  Wooldridge,  though  sick,  after  the  deed 
was  read  to  him,  signed  and  acknowledged  it, 
remarking  at  the  time,  that  it  should  have 
been  attended  to  sooner.  The  testimony  of 
Nancy  Rose,  a  sister  of  deceased,  is  to  the 
same  effect  A  most  significant  fact  in  con- 
nection with  the  due  and  proper  execution 
of  the  deed  is,  that  Jane  Brewster,  who  In 
her  bill  charges  forgery,  admits,  that  she 
signed  her  father*s  name  to  the  deed,  which. 
If  he  was  Incapacitated,  as  she  now  swears, 
would  convict  her  of  aiding  and  abetting,  if 
not  actually  committing  the  forgery.  The 
decree  below  must  remain  undisturbed  so  far 
as  this  point  is  concerned. 

Another  point  strongly  urged  on  behalf  of 
appellants,  based  largely  on  the  testimony  of 
said  James  S.  Brewster,  Justice,  is,  that  the 
title  bond  and  deed  were  Intended  simply  to 
sell  and  convey  to  James  Wooldridge  the 
original  interest  conveyed  to  him  and  his 
father  by  Shannon,  attorney  in  fact.  In  1880. 
In  view  of  the  terms  of  the  deed,  and  of  all 
the  concurrent  and  subsequent  facts  and 
circumstances  this  is  a  most  unreasonable 
and  improbable  story.  The  consideration 
for  the  Shannon  deed  was  seventy-one  dol- 
lars and  fifty  cents,  half  of  which  is  proven 
to  have  been  paid  by  James  Wooldridge  in  a 
particular  way.  The  deed  was  made  to  him 
and  his  father  Jointly.  The  story  of  James 
Brewster  is  clearly  a  fabrication.  Is  incon- 
sistent with  established  facts,  and  is  wholly 
Incredible.  The  deed  which  the  witness  ad- 
mits he  prepared,  and  to  which  he  added  his 
certificate  of  acknowledgment,  as  clearly 
shown  from  the  clause  therein  quoted,  pur- 
ported to  convey  not  only  seventy-one  and 
two-third  acres.  Just  half  the  number  of 
acres  supposed  to  be  in  the  entire  tract,  but 
to  make  the  intention  clear,  also,  "all  their 
right,  title  and  interest  in  •  ♦  •  said 
tract  •  •  •  which  •  •  •  never  was  di- 
vided between  the  said  parties.'*  Moreover, 
after  the  death  of  W.  O.  Wooldridge,  all  oth- 
er lands  of  the  decedent  were  partitioned  be- 
tween appellants  and  James  Wooldridge. 
There  was  then  no  pretence  that  the  land 
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now  in  controversy  belonged  to  his  estate. 
Many  years  elapsed,  and  It  was  not  until 
long  after  James  Wooldrldge  had  parted 
with  the  land  and  it  had  come  to  the  ap- 
pellee, Thomas  Fisher,  an  innocent  purchas- 
er, that  the  present  claim  thereto  was  made 
by  appellants  to  an  interest  therein.  A  fact 
most  inconsistent  with  appellants'  theory  is 
that  the  consideration  for  the  deed  of  Sep- 
tember 7,  1895,  as  shown  by  the  title  bond 
and  notes,  and  the  evidence  of  the  witnesses, 
was  two  hundred  dollars,  which  was  more 
than  half  the  original  purchase  price  paid 
for  the  Joint  interests  of  W.  C.  Wooldridge 
and  James  Wooldridge. 

These  views  demand  an  affirmance  of  the 
decree  below  without  reference  to  any  other 
questions  presented  for  our  consideration, 
and  it  will  be  so  ordered. 


(60  w.  Va.  (02) 

CAPITAL  CITY   SUPPLY  CO.  v.  BBURY. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Oct.  24,  1911.) 

(8yUdbu9  l)y  the  Court,) 

1.  Appeal  and  Ebbob  ({  659*)~ExcEPnoNS, 
Bill  of  (§  56*)—Recobd  —  Amendments — 
AuTHOBrry  of  Appellate  Coubt. 

When  a  bill  of  exceptions  is  signed  in  vaca- 
tion, it  is  much  the  better  practice  for  the 
trial  court  to  certify  that  it  was  done  within  30 
days  from  the  adjournment  of  the  term.  But, 
if  it  does  not  appear  from  the  record  that  it 
was  signed  within  time,  this  court  may,  on  Its 
own  motion,  supplement  the  record  by  bring- 
ing up  a  certified  copy  of  the  final  order  ad- 
journing the  term  of  the  trial  court,  to  deter^ 
mine  the  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {S  2834-2843:  Dec.  Dig.  § 
659  ;*  Exceptions,  BiU  of,  Cent.  Dig.  S§  94-96 ; 
Dec.  Dig.  §  56.*] 

2.  Appeal   and   Ebbob   (S  282*)— Pbesenta- 
^  tion  of  Questions  in  Tbial  Coubt  —  Mo- 
tion FOB  New  Tbial. 

In  case  of  a  trial  by  the  court  in  lieu  of  a 
jury,  it  is  not  necessary  that  a  motion  for  a 
new  trial  should  have  been  made  and  overruled, 
in  order  to  entitle  a  party  to  apply  for  a  writ 
of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1662-1665;  Dec  Dig.  { 
282.*] 

8.  Evidence  (§  378*)  —  Documentabt  Evi- 
dence—Authentication— Letteb. 

A  reply  letter  received,  in  due  course  of 
mall,  from  the  addressee  of  a  former  letter  is 
presumed  to  be  genuine,  and  if  otherwise  proper 
evidence  may  go  to  the  jury  without  proof  of 
the  handwriting  of  the  person  whose  signa- 
ture appears  thereto. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1648-1665 ;   Dec  Dig.  §  378.*! 

4.  Evidence  (§  378*)  —  Documentabt  Bvi- 
DSNCE— Authentication— Letteb  . 

Evidence  offered  to  impeach  such  letter, 
which  goes  only  to  the  extent  of  proving  that 
the  name  was  signed  to  it  by  the  bookkeeper  in 
the  office  of  the  person  whose  name  is  placed 
to  the  letter,  is  not  sufficient  to  overcome  the 


presumption  that  he  authorized  his  bookkeeper's 
act 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  §  378.»] 

EJrror  to  Circuit  Court,  Kanawha  County. 

Action  by  the  Capital  City  Supply  Com- 
pany against  Thomas  C.  Beury.  From  a 
judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

U.  S.  Albertson,  for  plaintiff  in  error. 
Payne  ft  Payne  and  J.  F.  Bouchelle,  for  de- 
fendant in  error. 

WILLIAMS,  P.  [1]  The  motion  to  dismiss 
the  writ  of  error,  on  the  alleged  ground  that 
the  bill  of  exceptions  is  not  a  part  of  the 
record,  is  overruled.  The  bill  of  exceptions 
was  signed  in  vacation,  and  it  does  not  ap- 
pear by  the  record  that  it  was  signed  within 
30  days  after  the  adjournment  of  the  term. 
It  is  much  the  better  practice  for  the  Judge 
to  make  this  fact  appear  by  his  certificate, 
but  the  Judge's  certificate  is  not  the  only 
method  of  showing  it  This  court  has  estab- 
lished the  practice  of  reading  the  order  ad- 
journing the  term  in  connection  with  the  rec- 
ord, to  determine  whether  the  bill  of  excep- 
tions was  signed  in  time.  Scott  v.  Hughes. 
66  W.  Va.  573,  66  S.  B.  737;  Whyel  v.  Coal 
ft  Coke  Co.,  67  W.  Va.  651,  69  S.  E.  192. 
A  certiorari,  issued  on  the  court's  own  mo- 
tion, has  brought  up  a  certified  copy  of  the 
adjourning  order  of  the  term  of  the  inter- 
mediate court  of  Kanawha  county,  at  which 
the  Judgment  was  rendered,  and  from  this  it 
appears  that  the  term  was  adjourned  on 
the  4th  of  December,  1907.  The  bill  of  ex- 
ceptions was  signed  on  the  30th  of  December, 
1907,  and  therefore  In  time. 

[2]  It  is  insisted  that,  according  to  the 
practice  prevailing  in  Virginia  and  in  this 
state,  the  Judgment  cannot  be  reviewed,  be- 
cause no  motion  for  a  new  trial  was  made 
and  overruled.  But  it  has  been  decided  in 
both  states  that  such  motion  is  not  required, 
where  the  trial  is  by  the  court  in  lieu  of  a 
Jury,  as  was  the  fact  in  this  case.  Fisher 
V.  Bell,  65  W.  Va,  10,  63  S.  E.  620;  Bank 
V.  Walton,  96  Va.  435,  31  S.  E).  890. 

This  brings  us  to  a  consideration  of  the 
mwits  of  the  case.  The  action  is  assumpsit 
on  an  account  for  goods  sold  to  the  Thayer 
Lumber  Company,  a  corporation,  of  which 
Thomas  C.  Beury  was  president  The  suit 
is  against  said  Beury  personally,  and  was 
originally  brought  before  a  Justice  of  the 
peace,  and  appealed  to  the  intermediate  court 
of  Kanawha  county.  There  plaintiff  obtain- 
ed Judgement  for  $225.75.  Defendant  made 
application  to  the  circuit  court  of  Kanawha 
county  for  a  writ  of  error,  which  was  re- 
fused, and  he  later  obtained  one  from  this 
court 

That  the  goods  were  sold  to  the  Thayer 
Lumber  Company,  and  were  originally  charg- 
ed to  it  on  plaintiff's  books  of  account,  are 
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facts  admitted  by  the  testimony  of  Mr.  Clark 
Howell,  who  is  president  of  the  plaintiff 
company.  Consequently  the  personal  liabil- 
ity of  Mr.  Beury  for  the  debt  depends  upon 
whether  he  has  subsequently  obligated  him- 
self by  a  writing  to  pay  it.  Two  letters 
were  introduced  by  plaintiff  to  prove  his 
written  promise  to  pay  the  debt,  one  dated 
December  22,  1906,  and  signed  "Thos.  C. 
Beury,  L.,"  and  another,  dated  February  14, 
1907,  and  signed  •'Thos.  C.  Beury."  Both 
were  received  in  regular  course  of  mail,  and 
are  replies  to  letters  written  by  Mr.  Howell 
to  the  Thayer  Lumber  Company  concerning 
the  collection  of  the  account  sued  on,  and 
addressed  to  said  company  at  its  principal 
office,  in  care  of  T.  C.  Beury.  Both  replies 
are  written  on  the  Thayer  Lumber  Compa- 
ny's printed  stationery,  which  advertises 
Thos.  C.  Beury  as  its  president.  The  first 
of  these  letters  was  admitted  as  evidence, 
over  defendant's  objection,  and  he  excepted. 
Omitting  the  printed  heading,  the  letter  is 
as  follows,  viz.:  "Dec  22, 1906.  Capital  City 
Supply  Co.,  City— Gentlemen:  I  have  your 
favor  of  tlie  18th  inst  in  regard  to  your  ac- 
count against  the  Thayer  Lumber  Company. 
In  reply,  beg  to  say  that  I  myself  being  the 
principal  creditor  of  the  Thayer  Luml)er 
Company  have  taken  over  the  property  and 
assumed  all  the  debts  and  Just  as  soon  as  I 
am  able  to  do  sq  will  pay  off  the  various 
accounts.  At  the  present  time  I  am  very 
much  in  need  of  funds,  and  am  not  able 
to  do  anything  for  you,  but  you  may  rest 
assured  that  I  will  personally  see  to  it  that 
when  able  your  accoimt  is  paid.  Yours  truly, 
[Signed]    Thos.  C.  Beury,  L." 

[3]  There  can  be  no  doubt  that  the  letter 
contains  sufficient  promise  to  bind  defendant, 
provided  it  was  sufficiently  authenticated  to 
allow  it  to  be  read  as  evidence.  It  is  signed 
''Thos.  C.  Beury,  L.,"  and  it  is  insisted  that 
the  initial  "L,"  after  the  name.  Imports  that 
Thos.  C.  Beury's  name  was  signed  to  the 
letter  by  another,  and  that  the  authority  of 
such  other  to  so  sign  his  name  should  have 
been  first  proven  before  admitting  the  letter 
as  evidence,  and  Winkler  v.  C.  ft  O.  By.  Co., 
12  W.  Va.  699,  is  cited  as  authority  for  this 
proposition.  The  writing  on  which  it  was 
sought  to  hold  the  railroad  company  liable 
in  that  case  differs  from  the  writing  in  the 
present  case,  in  that  it  does  not  purport  to 
l>e  a  reply  to  any  communication  addressed 
to,  and  received  by,  the  railroad  company. 
It  was  signed  "W.  A.  Keeper,  Pr.  Assistant 
E^ngineer."  We  do  not  doubt  that  the  writ- 
ing in  that  case  was  not  sufficient  to  bind 
th«  railroad  company  without  proof  of  Keep- 
er's agency.  But  in  the  present  case  the 
writing  in  question  is  a  letter  which  came 
tlirough  the  mail  in  due  course,  and  is  a 
reply  to  anotlier  letter  which  plaintiff  had 
addressed  and  mailed  to  the  TiULjer  Lamber 
Company,  in  care  of  Thos.  O.  Beury,  and  re- 
lates to  a  matter  of  which  Mr.  Beury  him- 
self is  0a|>posed  to  have  q;>eclal  knowledge^ 


because  of  his  official  connection  with  said 
company.  In  such  case,  a  reply  letter  so  re- 
ceived is  presumed  to  be  genuine,  and  may 
be  received  as  evidence  without  proof  of  the 
handwriting  of  the  signature.  We  find  the 
rule  stated  by  Wigmore,  in  his  valuable  work 
on  Evidence,  vol.  3,  {  2153,  to  be  that:  **The 
arrival  by  mail  of  a  reply  purporting  to  be 
from  the  addressee  of  a  prior  letter,  duly  ad- 
dressed and  mailed,  are  sufficient  evldende 
of  the  reply's  genuineness  to  go  to  the  Jury. 
Such  a  rule — ^varying  slightly  in  the  phrase- 
ology of  the  different  Judges — seems  now  to 
be  universally  accepted."  See,  also,  the  Nor- 
wegian Plow  Co.  V.  Munger,  52  Kan.  371,  35 
Pac.  11;  White  v.  ToUiver,  110  Ala.  300,  20 
South.  97;  Bagan  v.  Smith  &  Gordon,  103 
6a.  556,  29  S.  E.  759;  City  National  Bank 
V.  Jordan,  139  Iowa,  499,  117  N.  W.  758; 
Boykin  v.  State  of  Florida,  40  Fla.  484,  24 
South.  141;  2  Wharton  on  Evidence  (2d  Ed.) 
§  1328. 

[4]  But  it  is  proven  by  a  witness  for  de- 
fendant that  the  signature  was  not  made  in 
the  handwriting  of  Thomas  C.  Beury.  The 
question  then  arises,  should  the  letter  have 
been  excluded?  We  do  not  think  so.  While 
we  have  not  found  any  authority  directly 
bearing  on  this  point,  we  think  the  true  rule 
is  that,  even  though  such  a  reply  letter  may 
not  have  been  signed  by  the  person  whose 
name  ai^ears  to  it,  still  the  presumption  is 
that  it  was  signed  by  proper  authority;  and 
the  presumption  of  genuineness  is  not  over- 
come by  simply  proving  that  he  did  not  sign 
it  himself,  but  it  was  necessary  to  go  further, 
and  prove  that  he  did  not  authorize  the  sign- 
ing of  it,  or  adopt  the  signature  as  his  own. 
In  these  modem  days  of  large  and  multiplied 
business,  it  is  well  known  that  much  cor- 
respondence is  carried  on,  and  important 
business  transacted,  through  dictations,  made 
to  clerks  and  stenographers,  who  take  down 
the  dictation,  and  then  transcribe  it  into 
longhand.  It  is  also  known  that  clerks  em- 
ployed in  offices  of  large  business  concerns 
are  often  directed  to  write  the  signature  of 
their  employers  to  their  letters.  It  is  scarce- 
ly to  be  supposed  in  the  present  case,  in  view 
of  the  subject-matter  of  the  letter  in  ques- 
tion, that  Lewis,  Mr.  Beury's  bookkeeper, 
would  have  either  written  the  body  of  the 
letter,  or  signed  Mr.  Beury's  name  to  it,  with- 
out his  authority.  We  think  it  is  entirely 
within  the  rule  relating  to  the  presumed 
genuineness  of  reply  letters  purporting  to 
come  from  the  addressee  of  another  letter,  in 
due  course  of  mail,  to  include  the  authority 
to  sign  the  name  which  appears  to  it  It  was 
therefore  not  aioi%h  to  overcome  the  pre- 
sumption of  the  genuineness  of  the  letter  to 
prove  simply  that  the  signature  was  not  In 
the  handwriting  of  Mr.  Thomas  O.  Beury.  It 
should  also  have  been  made  to  appear  that 
the  signature  was  made  without  his  author- 
ity. 

It  is  admitted  thAt  the  other  letter,  dated 
February  14,  1907,  is  signed  by  Thomas  G. 
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Beury  in  person.  But  we  are  of  tlie  opinion 
that,  while  it  relates  to  the  same  matter  of 
aoconnt  spoken  of  in  the  first  letter,  it  does 
not  contain  a  promise  of  Mr.  Beury  to  an- 
swer personally  for  the  debt  However,  we 
see  that  def^idant  was  not  prejudiced  by 
the  admission  of  this  letter  as  evidence,  over 
his  objection. 

Finding  no  error,  we  will  affirm  the  Judg- 
ment 

BRANNON,  J.    I  doubt  point  4. 


(m  Va.  886) 

VAN  DYEB  et  aL  v.  NORFOLK  SOUTHERN 

R.  GO.  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

16,  19U.) 

1.  BQurrr   (§   239*)— Pleading— DEinriuuEA— 
Adkissions. 

A  demurrer  to  a  bill  in  equity  admits  the 
truth  of  all  facts  well  pleaded,  but  not  condu- 
sions  of  law  suggested  In  the  bill  or  inferences 
from  facts  stated. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  f  494;   Dec  Dig.  i  2S9.«] 

2.  Specific  Pebformakcs  (i  116%*)— Plead- 
ing—Requisites. 

The  rule  governing  the  consideration  of  a 
Mil  in  equity  on  demurrer  thereto,  where  the 
relief  asked  is  specific  performance  of  a  con- 
tract, applies  to  all  cases,  regardless  of  the 
magnitude  of  the  interests  involved;  and  the 
court  may  not  overrule  a  demurrer  to  an  in- 
sufficient bill,  where  the  questions  involve  in- 
ferences of  facts,  and  the  interests  at  stake 
are  weighty,  and  postpone  the  questions  of  law 
until  they  are  determined  on  a  full  discovery 
of  all  the  facts. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  116%.*] 

3.   SPECmC  PEBFOBICANCB  (§  28*)— Ck>NTRA0T8 

Enfobceablb. 

Equity  will  not  enforce  a  contract,  the 
terms  of  which  are  uncertain. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance^  Gent  Dig.   H  61-68;    Dec   Dig.   I 

4»  Spbcifio  PsBFomcANcn  (|  116%*)— Plead- 
ings—Requisites. 

A  biU  in  equity  to  enforce  a  contract  must, 
when  considered  on  demurrer,  show  that  the 
contract  is  complete  and  certain,  and  that  eq- 
uity will  not  risk  doing  injustice  by  enforcing 
the  contract;  otherwise  a  demurrer  must  be 
sustained. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec  Dig.  1 116%.*] 

S.  fiPBcmc  Pebfobhancb  (§  116%*)— Bnx— 

Demxtbbeb. 

A  bill  in  equity  to  enforce  a  contract  be- 
tween a  syndicate  and  a  reorganization  com- 
mittee for  the  bondholders  of  a  corporation, 
whidi  sets  out  in  full  an  agreement,  designated 
as  "preliminazy  agreement/'  and  indicating  a 
more  complete  agreement  to  follow,  and  which 
shows  modifications  of  the  agreement  embodied 
in  an  exhibit,  making  substandal  changes,  and 
which  avers  that  plaintiffs,  suing  on  behalf  of 
themselves  and  others  composing  the  syndicate, 
did  not  assent  to  the  modifications,  etc,  is  de- 
murrable for  fsiling  to  show  a  complete,  cer- 
tain, and  definite  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per* 
formance,  Dec.  Dig.  9  116%.*] 


6.  Specitic  Pebfokmance  (J  28*)— Contbacts 

BnFOBCEABUI   —   **G0MPIJSTENE8B"  —  ••CbB- 
TAINTT." 

The  element  of  "completeness**  of  a  con- 
tract, requisite  to  its  specific  performance,  de- 
notes that  the  contract  embraces  all  the  ma- 
terial terms,  while  the  element  of  "certainty," 
also  a  requisite,  denotes  that  each  of  the  terms 
is  expressed  in  a  sufiSciently  exact  and  definite 
manner;  and  an  incomplete  contract,  which 
equity  will  not  enforce,  is  one  from  which  one 
or  more  material  terms  have  been  omitted;  and 
an  uncertain  contract,  likewise  unenforceable, 
is  one  wherein  one  or  more  of  the  material 
terms  is  expressed  in  such  indefinite  language 
that  the  intent  of  the  parties  cannot  be  ascer- 
tained, to  enable  equity  to  carry  the  same  into 
effect. 

[Ed.  Note.— For  other  cases,  see  Sp*»cific  Per- 
formance, Cent  Dig.  S{  61-^ ;   Dec.  Dig.  §  28.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2.  pp.  1028,  1366-1368.] 

Appeal  from  Circuit  Court  of  City  of  Nor- 
folk. 

Suit  by  one  Van  Dyke  and  another,  on  behalf 
of  themselves  and  others,  composing  a  syn- 
dicate, against  the  Norfolk  Southern  RaU- 
road  Company  and  others.  From  a  decree 
sustaining  demurrers  to  the  bill,  plaintiffs 
appeaL    Affirmed. 

R.T.  Thorp,  Tazewell  Taylor,  and  Thomas 
Learning,  for  appellants.  E,  R.  Baird,  Jr., 
T;  Ih  Chadboume,  Jr.,  and  Frederick  Hoff, 
for  appellees. 

CARDWELL,  J.  This  appeal  la  taken 
from  a  decree  of  the  circuit  court,  sustain- 
ing the  demurrers  of  appellees  to  a  bill  filed 
by  appellants,  seeking  specific  enforcement 
of  a  certain  written  memorandum  of  a  con- 
tract, bearing  date  January  19,  1909,  made 
by  and  between  appellants  Van  Dyke  and 
Zell,  on  behalf  of  themselves  and  others, 
composing  a  syndicate,  and  appellees  Schoon- 
maker  and  Clark,  on  behalf  of  themselves 
and  others,  acting  as  a  reorganization  com- 
mittee for  the  bondholders  of  the  Norfolk 
Southern  Railroad  Company. 

The  contention  of  appellants  is  that  by 
the  alleged  contract  the  syndicate  agreed  to 
purchase  certain  of  the  bonds  of  a  new 
company  to  be  organized,  and  to  procure  a 
certain  guaranty  of  other  bonds,  and  that 
the  reorganization  committee  agreed  to  com- 
plete foreclosure  and  to  convey  the  proper- 
ties of  the  railroad  company,  when  acquired, 
to  the  new  corporation  to  be  created  by  the 
syndicate.  It  is  further  contended  that  the 
agreement,  although  oral,  was  perpetuated 
by  a  memorandum,  signed  by  the  parties 
on  the  day  of  its  making,  and  is  also  evi- 
denced by  a  subsequent  memorandum,  signed 
by  appellees;  the  agreement  or  contract 
sought  to  be  enforced  being  as  follows: 

"Preliminary  agreement  reached  January 
19,  1909,  by  the  undersigned,  respecting  the 
Norfolk  ft  Southern  Railway  Company  reor« 
ganizatlon. 

"First  Mortgage:  $9,000,000  4  per  cent  on 
railroad  to  be  taken  by  syndicate  at  90. 


•For  otlier  esses  see  same  topic  and  Metton  NUMBBR  la  Deo.  Dig.  Jk  Am.  Dig.  Key  No.  Berlee  A  Rop'r  Indsses 
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"General  Mortgage:  First  on  lumber  com- 
pany, and  second  on  railroad,  $16,000,000, 
to  bear  4^4  Per  cent  interest,  to  be  ^ren 
present  refunding  bondholders  ($14,000,000) 
and  balance  $2,000,000  to  remain  In  treasury 
of  the  company,  and  to  be  used  for  the  ac^ 
quisition  of  new  property  and  strict  better- 
ments. 

"$14,000,000.00  of  general  mortgage  bonds 
to  have  the  interest  guaranteed  for  five 
years  (surety  company  guarantee)  as  ap- 
proved by  committee's  counsel. 

"$ie,000,000.()0  of  stock,  of  which  $6,500,- 
000  goes  to  present  bondholders,  and  balance, 
$9,500,000,  goes  to  syndicate. 

^'Sinking  Fund:    To  begin  to  operate  two 
years  from  date  of  conveyance  to  new  com- 
pany. S.  L.  S.  J.  W.  V.  D. 
•*G.  C.  C.                  P.  D.  Z." 

The  memorandum  signed  by  appellees,  and 
which,  as  appellants  claim,  evidenced  the 
written  contract  of  January  19,  1909,  is  filed 
with  the  bill  as  Exhibit  2,  but  we  deem  it 
only  necessary  to  refer  to  that  memorandum 
as  we  review  appellants'  bill  upon  the  de- 
murrers thereto. 

Exhibit  1,  with  the  bill,  is  called  "Modi- 
fled  Plan  and  Agreement,"  bearing  no  date, 
and  containing  only  a  notice  addressed  to 
the  holders  of  the  first  and  refunding  mort- 
gage bonds  of  the  old  company,  not  signed 
by  any  committee  or  any  one  else,  and 
annexed  to  the  notice  is  a  proposed  plan 
of  reorganization,  but  which  does  not  con- 
tain any  agreement  of  reorganization.  In 
this  draft  ("modified  plan*')  is  contained  a 
statement  that  when,  in  the  discretion  of 
the  reorganization  committee,  "a  sufficient 
amount  of  all  the  outstanding  first  and  re- 
funding mortgage  bonds  of  the  company 
shall  have  been  deposited  under  the  accom- 
panying agreement,  the  property  of  the  ex- 
isting Norfolk  ft  Southern  Railway  Company 
will  be  foreclosed.** 

The  material  facts  out  of  which  this  suit 
arises,  appearing  from  the  bill  and  the  ex- 
hibits therewith,  are  as  follows:  The  Nor- 
folk &  Southern  Railway  Company  was  a 
consolidated  corporation,  existing  under  the 
laws  of  Virginia  and  North  Carolina,  own- 
ing a  valuable  line  of  railroad  extending 
from  Norfolk,  Va.,  through  the  states  of 
Virginia  and  North  Carolina  for  about  600 
miles,  and  also  controlling  valuable  timber 
property  In  both  of  said  states,  held  by  the 
John  L.  Roper  Company.  The  railway  com- 
pany had  executed  its  first  and  refunding 
mortgage  to  the  Trust  Company  of  America, 
as  trustee,  creating  a  lien  upon  the  prop- 
erties owned  by  th«  company,  under  which 
mortgage  it  had  issued  bonds,  which  were 
outstanding  in  the  public,  to  the  extent  of 
$14,000,000,  par  value,  each  bond  being  of 
the  par  value  of  $1,000,  and  in  addition 
thereto  had  pledged  a  further  issue  of  $!,• 
000,000,  par  value  of  such  bonds. 

On  or  about  July  1,  1908,  the  said  trust 
company,    as   trustee   under   the   aforesaid 


mortgage,  instituted  proceedings  in  the  Unit- 
ed States  Court  for  the  Eastern  District  of 
Virginia  to  foreclose  the  mortgage  securing 
said  bonds,  and  receivers  were  appointed; 
whereupon  some  of  the  first  and  refunding 
mortgage  bondholders,  desirous  of  protecting 
their  interests,  and  for  the  purpose  of  re- 
organizing the  Norfolk  ft  Southern  Railway 
Company,  formulated  a  plan  and  agreement 
of  reorganization,  under  which  appellees 
Clark,  Schoonmaker,  Thome,  Gardner,  and 
Waterbury  became  a  reorganization  commit- 
tee, and,  as  appears  from  the  preamble  to 
Exhibit  2,  holders  of  a  large  majority  of 
bonds  had  deposited  their  holdings  and  ac- 
cepted, in  accordance  with  the  plan  and 
agreement  of  reorganization,  certificates  of 
deposit  therefor.  The  plan  and  agreement 
of  reorganization,  which  was  the  initial  step 
taken  by  certain  of  the  bondholders,  and 
under  which  other  bondholders  necessarily 
would  have  the  right  to  participate  in  ac- 
cordance with  its  terms,  is  referred  to  in 
the  preamble  to  Exliibit  2  as  Schedule  A, 
but  it  is  not  attached,  and  there  is  no  refer- 
ence to  it  contained  In  appellants'  bill,  other 
than  such  as  appears  in  Exhibit  2. 

It  is  to  be  noted  in  this  connection,  and 
as  a  matter  to  be  considered  throughout  the 
case,  that  those  bondholders  who  had  de- 
posited their  bonds  under  the  original  plan 
of  reorganization  became  the  owners  of  cer- 
tificates of  deposit,  which  themselves  no 
longer  represented  first  and  refunding  mort- 
gage bonds,  but  such  rights  and  properties 
as  such  certificates  would  be  entitled  to  upon 
reorganization,  in  accordance  with  such  orig- 
inal plan  of  reorganization. 

We  shall  confine  our  consideration  of  the 
allegations  of  the  bill  to  such  as  are  essen- 
tial to  the  relief  asked,  and  which  are  called 
in  question  by  the  demurrers  of  the  respond- 
ents, which  demurrers  are  filed  by  the  Nor- 
folk Southern  Railroad  Company,  the  cor- 
porate respondent,  and  by  Rathbone  Gard- 
ner and  the  other  respondents  jointly,  acting 
as  a  reorganization  committee  of  the  bond- 
holders of  the  Norfolk  ft  Southern  Railway 
Company,  and  for  themselves.  Jointly  and 
severally,  as  individuals. 

The  first  paragraph  of  the  bill  states  that 
appellants  associated  themselves  together  as 
a  syndicate,  for  the  purpose  of  acquiring 
the  properties  formerly  belonging  to  the 
Norfolk  ft  Southern  Railway  Company,  and 
organizing  a  corporation  to  take  over  and 
operate  the  same;  but,  as  pointed  out  in 
the  demurrers  filed  by  appellees,  it  does  not 
appear  that  such  corporation  was  ever  form- 
ed by  appellants.  On  the  contrary,  it  is 
later  alleged  in  the  bUl  that  the  individual 
appellees  composing  the  reorganization  com- 
mittee organized  the  Norfolk  Southern  RaU' 
road  Company,  with  the  Intent  to  rest  in 
said  company  the  property  of  the  old  com- 
pany. To  this,  however,  we  do  not  attach 
much  importance. 
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In  paragraph  2  of  the  bill,  it  Is  stated 
that  the  individual  respondents  constitute  a 
committee  representing  first  and  refunding 
mortgage  bondholders  of  the  Norfolk  & 
Southern  Railway  Company;  that  in  the 
transaction  narrated  in  the  bill  this  com- 
mittee were  acting  on  behalf  of  themselves 
and  the  holders  of  the  first  and  refunding 
mortgage  bonds,  whom  they  represented; 
and  that  the  appellee  Norfolk  Southern  Rail- 
road Company  was  created  at  the  instance 
of  the  reorganization  committee,  for  the  pur- 
pose of  taking  over  the  properties  acquired 
by  them  at  the  foreclosure  of  the  mortgage 
of  the  old  company.  It  is  therefore  sought 
in  this  connection  to  charge  the  individual 
respondents  solely  In  a  representative  capac- 
ity, while  their  principals,  the  first  and  re- 
funding mortgage  bondholders,  are  not  made 
parties  to  the  bill. 

The  third  paragraph  of  the  bill  is  but  a 
recital  of  the  incorporation  of  the  old  com- 
pany, and  the  making  by  it  of  the  first  and 
refunding  mortgage  to  the  Trust  Company 
of  America,  as  trustee,  which  recitals  are 
followed  by  a  description  of  the  property 
and  the  action  taken  upon  the  foreclosure  of 
the  said  first  and  refunding  mortgage. 

In  its  fourth  paragraph,  the  bill  states 
that  a  meeting  was  had,  on  January  19, 
1909,  between  appellees  Clark  and  Schoon- 
maker  and  appellants  Zell  and  Van  Dyke, 
and  that  at  said  meeting  Clark  and  Schoon- 
maker  told  Zell  and  Van  Dyke  that  they 
appeared  as  the  representatives  of  the  indi- 
vidual appellees,  acting  as  a  reorganization 
committee,  and  that  they  were  further  act- 
ing as  agents  for  a  majority  of  the  first 
and  refunding  mortgage  bondholders,  and 
that  they  were  authorized  and  empowered 
by  the  committee  and  by  such  majority  of 
said  mortgage  bondholders  to  conclude  an 
agreement  with  appellants.  It  is  further 
stated  that  appellants  expected  to  prove  that 
Clark  and  Schoonmaker  had  been  empow- 
ered by  resolution  of  the  committee  to  nego- 
tiate and  conclude  an  agreement,  and  that 
they  had  been  empowered  by  a  majority  of 
the  first  and  refunding  mortgage  bondhold- 
ers to  negotiate  and  conclude  an  agreement 
A  statement  follows  the  foregoing,  to  the  ef- 
fect that  2^11  and  Van  Dyke  stated  to  Clark 
and  Schoonmaker  that  they  represented  a 
syndicate  comprising  the  appellants,  and  were 
authorized  to  negotiate  and  conclude  an 
agreement  with  Clark  and  Schoonmaker  as 
the  agents  pf  the  committee  and  of  said 
bondholders. 

Exhibit  2,  which  is  attached  to  the  bill, 
shows  that  the  appellants  had  knowledge  of 
an  existing  agreement  of  reorganization, 
wherein  the  powers  of  the  committee,  or  its 
members,  must  of  necessity  have  been  fixed 
and  expressed,  and  under  which  there  liad 
become  parties  thereto  holders  of  certificates 
of  deposit  representing  the  securities  there- 
under deposited.  This  original  plan  and 
agreement  of  reorganization*  referred  to  in 


Exhibit  2,  is  not  attached  to  appellants*  bill, 
although  whatever  power  or  authority  was 
vested  in  Clark  and  Schoonmaker,  or  the 
committee  itself,  was  so  vested  and  fixed 
by  such  plan  and  agreement  of  reorganiza- 
tion, and  in  the  absence  of  which  it  is  by 
no  means  made  clear  how  the  court  could 
ascertain  the  authority  of  the  committee  to 
act,  or  of  a  majority  of  the  bondholders  to 
bind  all.  In  this  connection,  it  is  also  stated 
that,  prior  to  said  meeting  (of  January  19, 
1909),  a  plan  of  reorganization  had  been 
adopted  by  the  counsel  for  the  reorganiza- 
tion committee;  and,  without  stating  in 
what  manner  and  by  what  authority,  but 
merely  as  a  conclusion,  it  is  alleged  that 
Clark  and  Schoonmaker,  acting  for  the  com- 
mittee and  the  first  and  refunding  mortgage 
bondholders,  modified  such  plan  of  reorgan- 
ization as  set  forth,  which  alleged  modifica- 
tions were  of  substantial  difference  and  im- 
port, in  that  they  changed  the  securities  to 
be  Issued  by  the  proposed  new  company  un- 
der the  prior  plan  of  reorganization  by  in- 
crease and  decrease  of  millions  of  dollars. 

The  next  allegation  is  that  at  said  meet- 
ing a  complete,  final,  and  binding  contract, 
etc.,  was  reached,  to  the  effect  that  the  draft 
thereof,  modified  in  the  particulars  stated, 
should  be  put  into  effect  by  means  of  a 
further  agreement,  then  finally  and  com- 
pletely made  as  a  binding  contract  between 
the  parties  to  the  negotiations,  and  to  the 
effect  that  the  syndicate  should  purchase 
$9,000,000  of  first  mortgage  bonds  at  90  per 
cent.,  and  procure  a  guaranty  by  a  surety 
company  (in  a  form  to  be  approved  by  the 
counsel  for  the  reorganization  committee)  of 
the  interest  upon  $14,000,000  general  mort- 
gage bonds  for  five  years,  and  that  the 
reorganization  committee  agreed,  in  consid- 
eration of  the  same,  that  the  syndicate 
should  receive  $9,500,000  of  the  capital 
stock,  of  the  new  company. 

Then  follows  the  statement  that  the  effect 
of  the  agreement  reached  was  to  modify 
the  plan  of  reorganization,  making  it  more 
favorable  to  the  bondholders,  and  to  bind 
the  syndicate  to  finance  the  reorganization 
upon  that  basis.  It  was  further  agreed  that 
the  reorganization  committee,  on  behalf  of 
the  first  and  refunding  mortgage  bondholders, 
should  endeavor  to  buy  at  the  foreclosure 
sale  the  properties,  rights,  and  franchises  of 
the  Norfolk  &  Southern  Railway  Company, 
and  that  a  new  company  should  be  incorpo- 
rated, in  which  should  be  vested  the  said 
properties,  rights,  and  franchises,  which  com- 
pany should  issue  the  securities  specified  in 
the  plan  marked  "Exhibit  1,"  modified  as 
above  set  forth. 

Exhibit  1,  labeled  "Modified  Plan  and 
Agreement,"  bears  no  date,  and  contains  a 
notice  addressed  to  holders  of  first  and  re- 
funding mortgage  bonds,  not  signed  by  any 
committee,  nor  having  annexed  to  it  any  plan 
of  reorganization,  and  omits  to  state  any 
agreement  of  reorganization.    In  this  "mod- 
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Ified  plan"  appears  the  statement,  that  when, 
In  the  discretion  of  the  reorganization  com- 
mittee, "a  sufficient  amount  of  all  the  out- 
standing first  and  refunding  mortgage  bonds 
of  the  company  shall  have  been  deposited  un- 
der the  accompanying  agreement,  the  property 
of  the  existing  Norfolk  &  Southern  Railway 
Company  will  be  foreclosed."  Here  we  have 
presented  by  the  bill  of  complaint  a  draft 
of  a  "modified  plan,"  providing  for  the  de- 
posit of  bonds  under  an  agreement  of  reor- 
ganization, which  does  not  accompany  the 
draft  of  the  plan,  and  which  the  bill  does  not 
show  or  allege;  nor  Is  It  shown  or  alleged 
that  bonds  were  deposited  thereunder;  so 
that,  upon  the  face  of  the  bill,  all  that  had 
been  approved  by  any  one  was  a  draft  of 
"modified  plan,"  tn  which  there  is  a  referaice 
to  an  agreement  of  reorganization,  but 
whether  such  an  agreement  ever  «dsted  does 
not  appear. 

Paragraph  6  of  the  bill  again  refers  to 
and  alleges  the  execution  of  the  memoran- 
dum, made  on  the  19th  of  January,  1909, 
which  memorandum  of  agreement  is  the  basis 
of  appellants'  entire  case,  and  which  they  ask 
to  be  specifically  enforced.  It  is  entitled 
"Preliminary  Agreement — ^reached  January 
19,  1909." 

In  the  sixth  paragraph  of  the  bill.  It  is 
alleged  that  the  act  of  Clark  and  Schoon- 
maker  was  ratified,  approved,  and  confirmed 
as  the  act  and  deed  of  the  first  and  refund- 
ing mortgage  bondholders ;  but  this  Is  but  an 
allegation  of  a  conclusion  of  law,  since  there 
are  no  facts  stated  or  data  exhibited  with 
the  bill  to  show  upon  what  the  allegation  Is 
based;  in  fact.  It  Is  stated  that  the  appel- 
lants ''are  not  aware  of  the  full  and  exact 
manner  and  methods  by  which  said  ratifica- 
tion, approval,  and  adoption  was  effected," 
"but  they  were  Informed,  believe,  and  ex- 
pect to  prove  that  their  [the  bondholders*] 
assent  was  had  in  writing,  partly  by  power 
of  attorney,  duly  executed,  etc;  that  appelr 
lants  had  called  upon  the  reorganization  com- 
mittee and  its  counsel  for  discovery  as  to 
all  papers  and  documents  showing  the  as- 
sent of  the  bondholders  to  said  agreement, 
but  were  refused  access  to  any  and  all  in- 
formation on  the  subject;  but  they  par- 
ticularly aver  that  they  were  continuously 
advised  by  said  reorganization  committee  and 
its  counsel  that,  prior  to  the  delivery  of  a 
certain  more  formal  contract  on  or  about 
January  30,  1909,  hereto  attached  and  re- 
ferred to  as  Exhibit  2,  the  full,  express,  and 
writt^i  approval  of  the  bondholders  to  said 
agreement  [of  January  19,  1909]  was  ob- 
tained." 

It  is  apparent  from  their  indefinite  alle- 
gations and  an  examination  of  Exhibit  2 
that,  while  the  said  bondholders  (how  many, 
who  they  were,  and  how  they  could  bind 
their  assigns  or  other  bondholders,  does  not 
appear)  may  have  approved  of  the  act  of 
Clark  and  Schoonmaker,  which  from  the  bill 
Itself  was  iHreliminary  only,  there  is  nothing 


to  show  that  the  bondholders  ever  deposited 
their  bonds  under  the  agreement  referred 
to  in  the  draft  of  "modified  plan,"  or  how 
those  who  deposited  their  bonds  under  an 
original  plan  and  agreement  could  have  de- 
posited under  another  plan  bonds  they  had 
already  relinquished;  nor  Is  it  made  to  ap- 
pear in  the  bill  or  in  th^  exhibits  therewith 
under  which  plan  appellants  seek  to  charge 
the  Individual  defendants  (appellees  here)  as 
a  committee.  As  proof  of  the  fact  that  the 
bondholders  have  approved  of  the  alleged 
agreement  of  January  19,  1909,  here  sought 
to  be  enforced,  great  reliance  Is  placed  upon 
a  recital  in  the  proposed  draft  of  an  agree- 
ment (Exhibit  2).  It  is  recited  in  the  pre- 
amble to  this  proposed  agreement  that  cer- 
tain certificate  holders,  representing  in 
amount  a  majority  of  outstanding  first  and 
refunding  mortgage  bonds,  had  approved  an 
amended  plan  which  that  agreement  con- 
templated would  be  attached  thereto;  but 
this  proposed  agreement  (Exhibit  2)  was  never 
executed  by  both  parties,  and  therefore,  was 
never  brought  into  effect  On  the  contrary, 
the  bill,  after  stating  how  this  proposed 
agreement  came  to  be  drawn  up  as  "a  more 
formal  contract  to  be  executed  by  the  com- 
mittee and  the  members  of  the  syndicate," 
proceeds  to  state  the  reasons  why  the  mem- 
bers of  the  syndicate  (appellants)  would  not 
acquiesce  in  certain  of  its  provisions  and 
affix  their  signatures  thereto.  Had  this  pro- 
posed "more  formal  agreement"  been  exe- 
cuted by  the  parties,  it  plainly  contemplated 
that  the  committee  would  use  its  efforts  as  a 
committee  to  have  an  amended  plan  adopted 
by  all  the  bondholders;  and  it  does  not 
appear  from  the  bill  that  the  alleged  draft 
of  modified  plan  was  ever  adopted  by  the 
bondholders;  nor  does  it  appear  that  the 
committee  purchased  the  properties  of  the 
railroad  company  at  foreclosure  under  the 
draft  of  modified  plan,  which  plan  provided 
that  it  would  be  discretionary  with  the  com- 
mittee to  buy  thereunder. 

In  fact,  it  is  not  made  to  appear  In  the 
bill  that  there  was  any  express  agreement 
that  the  committee  would  purchase  under 
the  draft  of  modified  plan,  or  any  other 
named  plan ;  but  it  contains  only  an  all^a- 
tlon  to  the  effect  that  the  committee  was  to 
endeavor  to  buy  at  foreclosure  and  issue 
the  securities  specified  in  the  draft  of  modi- 
fled  plan.  How  the  committee  could  have 
exercised  the  discretionary  right  alleged  to 
have  been  conferred  upon  them  by  the  draft 
of  modified  plan,  until  there  had  been  a  de- 
posit of  the  bonds  of  the  old  railway  com- 
pany under  that  plan,  is  not  made  to  appear. 

Paragraph  7  of  the  bill  is  characterized 
by  vague  and  Indefinite  allegations  of  facts. 
Here  it  is  repeated  how  the  proposed  agree- 
ment (Exhibit  2)  came  to  be  drawn  to  em- 
body the  provisions  of  the  alleged  agree- 
ment, reached  January  19,  1909,  In  a  more 
formal  contract  "to  he  executed  by  the  com- 
mittee and  the  members  of  the  syndicate,'' 
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and  following  it  is  alleged  that  Exhibit 
2  was  drafted  by  Burr,  of  counsel  for  the 
sjrndlcate,  and  Ghadboume,  of'  counsel  for 
the  committee,  and  one  copy  thereof  sign- 
ed and  retained  by  the  committee,  and  an  un- 
signed copy  forwarded  to  Burr,  and  that  a 
Schedule  A  and  an  Exhibit  B  were  refer- 
red to  in  such  draft  of  agreement,  but  not 
annexed.  What  was  contained  in  Schedule  A 
the  bill  does  not  state;  but  the  agreement 
(Exhibit  2)  designates  it  as  the  original  plan 
and  agreement  of  reorganization,  under 
which  bonds  had  been  deposited.  It  is  al- 
leged that  E^xhibit  B  was  in  existence  and 
designed  to  be  attached  to  Exhibit  2;  but 
it  is  admitted  that  no  copy  thereof  was  in 
fact  attached  to  the  copy  of  the  agreement 
delivered  to  Burr.  If  It  be  acc^ted  as  true 
the  statement  in  the  bill  that  the  Exhibit  B 
to  be  attached  represented  appellants'  Ex- 
hibit 1,  that  exhibit  itself  (the  modified 
plan)  was  not  in  existence,  but  would  have 
required  subsequent  action  by  the  bondhold- 
ers becoming  parties  to  an  agreement  of 
reorganization.  No  such  action  on  the  part 
of  the  bondholders  is  shown  by  appellants, 
or  attached  to  the  papers  they  rely  on,  and 
as  to  which  they  make  no  comment;  nor 
do  they  recognize  that  the  action  of  the 
committee  in  purchasing  at  the  foreclosure 
sale  was  discretionary,  and  that  discretion 
to  be  exercised  when  sufficient  bonds  had 
been  deposited,  etc. 

In  paragraph  8  of  the  bill,  it  is  related 
that  the  form  of  the  contract  executed  by 
the  committee  (Chadboume — draft  of  con- 
tract, Exhibit  2)  having  no  date,  was  exe- 
cuted before  it  was  submitted  to  the  syndi- 
cate or  Burr,  as  counsel  for  the  syndicate, 
and  that  he  (Burr),  on  behalf  of  the  syndi- 
cate, advised  counsel  for  the  committee  "that, 
while  the  same  substantially  r^resented 
the  agreement  between  the  parties,"  in  cer- 
tain particulars  it  did  not  accord  therewith; 
and  then  follows  In  this  paragraph  of  the 
bill  a  specification  of  the  particulars  re- 
ferred to.  It  is  here  also  alleged  and  set 
forth  that  various  notices  were  sent  to  the 
committee  by  the  syndicate  from  time  to 
time,  in  which  they  refer  to  a  contract  hav- 
ing been  made  by  the  reorganization  com- 
mittee and  a  large  majority  of  the  first  and 
refunding  mortgage  bondholders;  and  it  is 
further  stated  that  on  December  7,  1909, 
the  reorganization  committee  purchased  all 
the  assets  of  the  Norfolk  ft  Southern  Rail- 
way €k>mpany  at  foreclosure  sale,  but  it  is 
not  alleged  in  this  connection  whether  said 
committee  purchased  such  properties  in  ac^ 
cordance  with  the  existing  plan  and  agree- 
ment of  reorganization,  or  of  any  other  plan. 
Reference  is  also  made  in  this  connection 
to  an  attempt  made  by  appellants,  on  or 
about  September  23,  1910,  to  intervene  In 
the  foreclosure  suit  pending  in  the  federal 
court,  and  that  court's  refusal  to  take  ju- 
risdiction of  their  controversy;  but  to  this 
statement  of  fact  and  the  oonelusion  of  law. 


that  such  refusal   was  made  for  want  of 
Jurisdiction,  we  attach  no  importance. 

The  only  other  feature  of  the  bill  to  which 
we  deem  it  necessary  to  refer  is  the  six- 
teenth paragraph  thereof,  in  which  it  is  al- 
leged that  the  reorganization  committee  caus- 
ed to  be  organized  the  Norfolk  Southern  Rail- 
road Company,  and  that  it  was  organized 
by  the  committee  with  the  intent  to  vest 
in  said  company  the  property  so  purchased, 
contrary  to  the  rights  of  the  appellants  and 
in  breach  of  the  alleged  contract  of  January 
19,  1909;  that  said  company  was  an  instru- 
mentality created  by  the  individual  defend- 
ants (appellees),  as  the  reorganization  com- 
mittee, for  the  purpose  of  defeating  the 
rights  of  the  appellants  and  depriving  them 
of  the  property,  formerly  of  the  Norfolk  & 
Southern  Railway  Company,  to  which  ap- 
pellants claim  they  are  entitled  under  the 
agreement  of  January  19,  1909,  ''upon  pay- 
ment to  said  reorganization  committee  of 
the  consideration  provided  for  in  the  con- 
tract;" and  that  it  is  sought  by  the  com- 
mittee to  carry  out  a  plan  of  reorganization 
wholly  at  variance  with  the  agreement  of 
January  19,  1909,  and  in  fraud  of  the  rights 
of  the  apx)ellaDts. 

The  special  relief  prayed  in  the  bill  is  that 
the  defendant  Norfolk  Southern  Railroad 
Company  be  required  either  (a)  to  issue  its 
securities  to  appellants  in  the  manner  provid- 
ed in  the  plan  of  reorganization  (to  this  bill 
attached  marked  "Exhibit  1")»  as  modified 
by  the  agreement  between  the  reorganization 
committee  and  appellants,  dated  January 
19,  1909,  upon  performance  by  appellants 
of  the  various  matters  and  things  stipu* 
lated  to  be  done  by  them  In  said  contract, 
or  (b)  that  it  be  adjudicated  and  decreed 
that  the  properties,  rights  and  franchises 
acquired  by  the  reorganization  committee  at 
the  foreclosure  sale  shall  be  transferred  to 
a  new  corporation  to  be  formed  by  appel- 
lants in  accordance  with  the  terms  of  the 
agreement  between  themselves  and  the  re- 
organization committee,  and  that  the  securi- 
ties of  said  new  corporation  be  issued  in 
accordance  with  the  terms  and  provisions 
of  the  contract  between  the  parties. 

[1]  The  general  rule  Is  that,  by  demurrer 
to  a  bill  in  equity,  the  truth  of  material 
and  relevant  matters,  L  e.,  matters  of  fact, 
set  forth  with  requisite  precision,  and  which 
are  well  pleaded,  is  admitted,  but  not  con- 
clusions of  law  suggested  in  the  bill  or  in- 
ferred from  the  facts  stated.  1  DanieH's  Chj. 
Pr.  (5th  Am.  Ed.)  646;  Stephen  on  Pleading, 
p.  138;  12  Enc.  PI.  ft  Pr.  p.  1026;  Foster 
on  Fed.  Practice  (4th  Ed.)  p.  474;  Dillon  v. 
Barnard,  21  Wall.  430,  22  L.  Ed.  673. 

"A  demurrer  admits  as  true  all  facts  which 
are  properly  pleaded,  but  does  not  admit 
the  conclusions  of  law  from  those  facts 
which  the  pleader  may  have  seen  fit  to  in- 
troduce." Trumbo  v.  Fulk,  103  Va.  73,  48 
S.  E.  625.  See,  also,  Latham  v.  Westervelt, 
26  Barb.  (N.  YO  259;    Ryan  t.  McLane,  91 
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Md.  175,  46  Atl.  840,  50  L.  R.  A.  501,  80  Am. 
St.  Am.  Rep.  438;    1  Barton's  Ohy.  Pr.  368. 

[2]  Recognizing  the  force  and  effect  of  the 
general  rule  just  adverted  to,  when  applied 
to  the  bill  In  this  case,  the  learned  coun- 
sel for  appeUants  inyoke  the  doctrine,  that, 
where  all  the  questions  InTolve  inferences 
of  fact,  and  the  interests  at  stake  are 
weighty,  it  is  entirely  within  the  discretion 
of  the  court  to  overrule  the  demurrer  and 
postpone  the  questions  of  law  until  they 
can  be  determined  upon  a  full  discovery 
and  development  of  all  the  facts ;  and  It  Is 
argued  that,  not  only  is  such  a  course  of 
procedure  within  the  discretion  of  the  court, 
but  it  may  be  said  to  be  essential,  in  a  case 
of  magnitude,  and  where  conclusions  of  law 
rest  upon  inferences  to  be  drawn  from  a 
series  of  complex  and  Involved  occurrences 
and  focts. 

Among  the  cases  cited  in  support  of  this 
contention  Is  that  of  Kansas  v.  Colorado,  185 
U.  S.  125,  22  Sup.  Ct.  552,  46  L.  Ed.  838, 
where  the  opinion  does  dte  Daniell's  Chy.  Pr. 
for  the  proposition  that  a  court  of  equity 
sometimes  declines  to  decide  a  doubtful 
question  (of  title)  on  demurrer;  but  we>need 
only  say  here  that  to  apply  that  doctrine 
to  all  cases  of  magnitude,  i.  e.,  where  large 
interests  are  involved,  would  be  practically 
to  abolish  the  office  of  a  demurrer  in  such 
cases.  Moreover,  the  character  of  the  case 
in  which  the  citation  of  Danieirs  Chy.  Pr. 
was  made  and  followed  was  very  different 
from  the  case  at  bar,  and  none  of  the  con- 
ditions upon  which  the  coilrt  might  depart 
from  the  general  rule  governing  in  the  con- 
sideration of  a  bill  in  equity  upon  a  demur- 
rer thereto,  pointed  out  by  Mr.  Danlell,  exist 
in  this  case. 

[3]  The  rule  governing  the  consideration 
of  a  bill  in  equity  upon  a  demurrer  thereto, 
where  the  relief  asked  is  the  specific  perform- 
ance or  rescission  of  a  contract,  applies 
alike  to  all  such  cases,  regardless  of  the 
magnitude  of  the  interests  involved.  That 
equity  will  not  enforce  a  contract,  the  terms 
of  which  are  uncertain,  is  well  established. 

As  said  by  this  court  In  the  opinion  by 
Harrison,  J.,  in  Berry  v.  Wortham,  96  Va. 
89,  30  S.  E.  444:  "It  is  an  elementary  doc- 
trine of  courts  of  equity  that  they  will  not 
specifically  enforce  any  contract,  unless  it 
be  complete  and  certain." 

[4]  It  must  appear  from  the  bill,  consider- 
ed upon  demurrer  thereto,  that  the  contract 
asked  to  be  enforced  is  complete  and  certain, 
so  that  it  may  be  seen  that  a  court  of  equity 
would  not  encounter  risk  of  doing  injustice 
to  the  defendants  and  others  if  it  enforced 
the  contract;  otherwise  the  demurrer  has  to 
be  sustained.  Clinchfield  Coal  Co.  y.  Qint- 
wood  Goal  Co.,  108  Va.  433,  62  S.  E.  329. 

In  other  words,  the  court  must  be  enabled 
to  say  from  the  facts  and  circumstances  al- 
leged in  the  bill  whether  the  minds  of  the 
parties  met  upon  all  the  essential  particu- 
lars of  the  contract,  and,  if  they  did,  then 


can  say  exactly  upon  what  substantial  terms 
they  agreed,  ^.nd  trace  out  the  particular  line 
where  their  minds  met  This  is  the  settled 
rule  where  such  a  case  is  determined  upon 
the  proofs  (Clinchfield  Coal  Co.  v.  Powers, 
107  Va.  393,  59  S.  K  370),  and  must  neces- 
sarily be  applied  in  the  consideration  of  a 
bill  upon  demurrer  thereto,  where  specific 
enforcement  of  a  contract  is  asked;  other- 
wise the  pleader  could  make  one  case  by  his 
bill  and  prove  another  or  different  one,  or 
make  an  imperfect  statement  of  it  and  sup- 
ply its  lacking  essentials  by  proof,  as  to 
which  the  defendant  had  no  notice  from  the 
bill  of  complaint  filed  against  him. 

[6]  The  allegations  of  the  bill  we  are  con* 
sidering  here  are  very  unsatisfactory  and  In 
many  particulars  difficult  to  comprehend,  due 
to  the  fact  admitted  that  the  negotiations  be- 
tween appellants  and  the  individual  appel- 
lees, relied  on  as  evidencing  the  contract 
asked  to  be  enforced,  were  so  complicated 
that  they  are  not  and  could  not  be  precisely 
stated  so  as  to  show  that  a  contract  which  a 
court  of  equity  could  undertake  to  enforce 
was  ever  entered  into  and  consummated  by 
the  parties.  As  we  have  seen,  the  alleged 
agreement  of  January  19,  1909,  set  out  in 
full  above,  is  the  contract  asked  to  be  en- 
forced, yet  that  document  Is  designated  in  its 
caption  "Preliminary  Agreement,*'  indicat- 
ing a  more  complete  agreement  to  follow, 
and  the  parties  asking  its  enforcement  have 
to  rely  upon  E^xhibit  2,  with  their  bill,  as  a 
ratification  of  the  contract  sought  to  be  en- 
forced, and  that,  too,  in  face  of  the  fact  that 
they  state  that  they  refused  to  consent  to 
this  modified  plan  (Exhibit  2),  and  give  their 
reasons  for  refusing.  As  we  have  observed, 
the  modifications  embodied  in  Exhibit  2  were 
of  substantial  difference  and  import,  and 
from  the  allegations  of  the  bill  they  wrought 
changes  of  the  securities  stipulated  for  in 
the  ''preliminary  agreement"  by  increase  and 
decrease  of  millions  of  dollars;  so  that  we 
have,  according  to  the  allegations  of  the  bill, 
this  case:  The  agreement  of  January  19, 
1909,  declared  to  be  a  ''preliminary  agree- 
ment"— a  mere  skeleton  of  an  agreement  It- 
self, plainly  indicating  that  there  were  other 
essential  conditions  and  terms  to  be  agreed 
upon  between  the  contracting  parties — ^never 
signed  or  assented  to  by  the  individual  ap- 
pellees, acting  as  a  reorganization  committee, 
or  ratified  or  approved  by  the  bondholders 
of  the  old  company,  on  the  one  hand,  and,  on 
the  other,  Exhibit  2,  with  the  bill,  signed 
only  by  the  committee,  disapproved  of  by 
appellants,  and  never  signed  by  them  or  any 
one  for  them. 

[6]  "A  contract  that  is  Incomplete,  un- 
certain, or  indefinite  in  its  material  terms 
will  not  be  specifically  enforced  in  equity. 
Following  the  general  principles  of  equi- 
ty, there  is  required  a  greater  degree  of 
certainty  and  definiteness  for  specific  per- 
formance than  to  obtain  damages  at  law. 
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For  specific  performance  is  required  that 
degree  of  certainty  which  leaves  in  the  mind 
of  the  chancellor  or  court  no  reasonable 
doubt  as  to  what  the  parties  intended,  and 
no  reasonable  doubt  of  the  specific  thing 
equity  is  to  compel  done.  The  element  of 
completeness  denotes  that  the  contract  em- 
braces all  the  material  terms;  that  of  cer- 
tainty denotes  that  each  one  of  these  terms 
is  expressed  in  a  sufficiently  exact  and  def- 
inite manner.  An  incomplete  contract,  there- 
fore, is  one  from  which  one  or  more  material 
terms  have  been  entirely  omitted.  An  un- 
certain contract  is  one  which  may.  Indeed, 
embrace  all  the  material  terms,  but  one  or 
more  of  them  is  expressed  in  so  inexact,  in- 
definite, or  obscure  language  that  the  intent 
of  the  parties  cannot  be  sufficiently  ascer- 
tained to  enable  the  court  to  carry  it  into 
effect"  6  Pom.  Eq.  Jur.  §  764.  Creecy  v. 
Grief,  108  Va.  320,  61  S.  E.  769;  ainchfield 
Goal  Co.  V.  Powers,  supra;  Ford  v.  ETuker, 
86  Va.  76,  9  S.  E  600. 

Giving  to  appellants  the  benefit  of  all  the 
admissions  of  facts  well  pleaded  in  their  bill 
to  which  they  are  entitled  upon  the  demur- 
rers thereto,  they  have  not  set  out  a  com- 
pleted contract  with  that  degree  of  certainty 
and  definiteness  which  the  general  princi- 
ples of  equity  require.  Indeed,  they  fail 
to  show  that  the  minds  of  the  parties  ever 
met  on  all  the  essential  particulars  of  any 
contract,  or  in  fact  upon  what  substantial 
terms  they  agreed.  On  the  contrary,  the  bill 
but  sets  out  various  negotiations  between  the 
parties,  which,  doubtless,  had  in  view  the 
making  of  a  completed  contract  in  the  na- 
ture of  the  one  asked  to  be  enforced,  but 
does  not  allege  facts  to  show  that  any  such 
contract  was  in  fact  entered  into;  nor  from 
the  facts  stated  could  a  court  of  equity  trace 
out  any  particular  line  where  the  minds  of 
the  parties  met  in  said  negotiations,  with 
respect  to  the  terms  of  any  contract,  suffi- 
ciently certain  and  definite  to  enable  the 
court  to  determine  with  any  degree  of  ac- 
curacy what  the  parties  intended. 

It  follows  that  we  are  of  opinion  that  the 
decree  appealed  from,  sustaining  the  de- 
murrer to  the  bill  and  dismissing  the  same, 
should  be  affirmed. 

Affirmed. 


(113  Va.  780) 

ROIiLBR  V.  MURRAY  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16,  1911.) 

1.  Contracts  (|  138*)— Unentobceable  Con- 
tracts—Illegal  Contracts — Rights  of 
Parties. 

Where  money  is  paid  or  services  are  ren- 
dered under  a  contract  void  merely  because 
not  enforceable,  an  implied  assumpsit  lies  for 
the  money  paid  or  the  value  of  the  services  ren- 
dered :  but  where  the  contract  is  illegal,  because 
contrary  to  positive  law  or  against  public  pol- 


icy, an  action  does  not  He  to  recover  the  money 
paid  on  it,  or  the  value  of  the  services  ren> 
dered   under  it. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  681-700;    Dec.  Dig.  |  138.*] 

2.  Champerty  and  Maintenance  (§  4*)— Il- 
legality OP  Champertous  Contracts. 

A  champertous  agreement  is  unlawful  and 
void ;  the  common  law  as  to  champerty  being 
in  force. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Gent  Dig.  |§  4,  9,  11-19; 
Dec  Dig.  §  4.*] 

3.  Champestt  anu  Maintbnancb  (§  5*)--Rk- 
govery  fob  services  rendered  undeb 
Illegal  Contract. 

An  attorney,  rendering  services  pursuant 
to  a  champertous  contract,  whereby  he  under- 
took to  carry  on  a  litigation  at  his  own  risk 
and  .without  costs  to  his  client,  for  a  part  of 
the  recovery,  may  not  recover  on  quantum 
meruit  the  value  of  the  services  rendered, 
though  they  are  in  themselves  legal. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  S§  24-51;  Dea 
Dig.  §  5.»] 

Appeal  from  Circuit  Court,  Rockingbam 
County. 

Suit  by  John  B.  Roller  against  Mary  H. 
Murray  and  others.  There  was  a  decree  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

John  E.  Roller,  for  appellant  Conrad  & 
Conrad  and  Holmes  Conrad,  for  appellee. 

BUCHANAN,  J.  This  is  an  attacbnient 
in  equity  to  subject  the  estate  of  a  uoures- 
ident  to  the  satisfaction  of  a  claim  alleged 
to  be  due  the  complainant  for  services  ren- 
dered as  attorney.  The  services  sued  for 
were  performed  under  a  contract  sought 
to  be  enforced  in  a  suit  between  the  same 
parties,  which  was  held  to  be  champertous 
and  void  by  the  circuit  court  of  Rocking- 
ham county,  whose  decree  was  affirmed  by 
this  court  That  case  (Roller  v.  Murray)  is 
reported  in  107  Va.  528-547,  59  S.  E.  421, 
where  the  champertous  contract  Is  set  out 

The  contract  was  held  to  be  contrary  to 
public  policy  and  void,  because  it  was  an 
agreement  by  an  attorney  to  undertake  and 
carry  on  litigation  at  his  own  risk,  or  with- 
out costs  to  his  client,  for  a  share  of  the 
recovery.  While  it  was  held  in  that  case 
that  there  could  be  no  recovery  upon  the 
contract,  the  question  whether  the  attorney 
could  recover  the  value  of  his  services  was 
left  open. 

The  contention  of  the  complainant  (appellant 
here)  is  that,  notwithstanding  the  fact  that 
the  contract  under  which  the  services  sued 
for  were  rendered  was  contrary  to  public 
policy  and  void,  he  is  entitled  to  recover 
the  value  of  those  services  upon  a  quantum 
meruit 

Upon  this  question  the  courts  are  not  in 
accord. 

Page,  in  his  work  on  Contracts  (section 
345),  says  that,  while  such  contracts  are 
clearly  void,  the  courts  are  divided  as  to  the 


•For  oth«r  eases  see  same  topic  and  ssction  NUMBBSS  in  Deo.  Dig.  A  Am.  Dig.  Kej  No.  Series  A  Rep'r  Indexes 
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question  whether  they  are  Illegal — that  the 
courts  which  hold  them  to  he  illegal,  not 
only  do  not  enforce  the  champertous  con- 
tract, bat  do  not  allow  a  recovery  for  the 
value  of  the  services  rendered  upon  a  quan- 
tum meruit,  while  the  courts  which  treat 
such  contracts  as  merely  void,  and  not  il- 
legal, permit  a  recovery  upon  a  quantum 
meruit  for  the  value  of  services  rendered. 
Whether  this  statement  of  the  learned  author 
be  entirely  accurate  as  to  the  ground  upon 
which  the  two  lines  of  decision  are  based  fs 
not  altogether  clear  from  the  decisions,  since 
some  of  them  do  not  give  the  reasons  for 
their '  conclusion ;  but,  if  that  be  the  true 
distinction  between  the  two  lines  of  cases, 
it  would  seem  to  render  each  consistent  with 
well-settled  legal  principles. 

[1]  The  general  rule  is  that  where  an 
agreement  Is  treated  as  void  merely  because 
it  is  not  enforceable,  as  In  cases  under  the 
statute  of  frauds  or  of  parol  agreements 
where  the  contract  is  not  in  writing  and 
money  is  paid  or  services  are  rendered  under 
it  by  one  party  and  the  other  avoids  it,  there 
can  be  a  recovery  upon  an  implied  assump- 
sit for  the  money  paid  or  the  value  of  the 
services  rendered.  In  such  cases  there  has 
been  the  mere  omission  of  a  iegal  formality, 
and  while  by  the  terms  of  the  statute  he 
must  lose  the  benefit  of  his  contract,  yet, 
there  being  nothing  illegal  or  immoral  in  it, 
he  is  entitled  to  be  compensated  for  the  serv- 
ices rendered  under  it  See  Johnson  v.  Jen- 
nings, 10  Grat  1,  6,  7,  60  Am.  Dec.  323; 
1  Smith's  Lead.  Gases  (5th  Am.  Ed.)  note  to 
Peter  v.  Gompton,  at  page  438;  Pollock  on 
Contracts  (Wald's  Ed.)  pp.  597-599,  609. 

On  the  other  hand,  it  is  also  well  settled, 
as  a  general  rule,  that  where  the  contract 
is  illegal,  because  contrary  to  positive  law 
or  against  public  policy,  an  action  cannot  be 
maintained,  either  to  enforce  it  directly,  or  to 
recover  the  value  of  services  rendered  under 
it,  or  money  paid  on  it  See  Johnson  v.  Jen- 
nings, 10  Grat.  6,  7,  60  Am.  Dec  323 ;  Mar- 
shall V.  Railroad  Co.,  16  How.  314,  14  L. 
Ed.  953,  cited  with  approval  in  Yates  & 
Ayres  v.  Robertson,  80  Va.  at  page  484; 
note  to  Ghapman  v.  Haley,  4  Am.  &  Eng. 
Ann.  Gas.  712,  714-716,  where  numerous 
cases  are  cited;  Webb  v.  Fulchire,  25  N. 
0.  485,  40  Am.  Dec.  419,  420;  Wald's  Pol- 
lock on  Contracts,  pp.  233,  234,  338,  339. 

The  general  rule  is  stated  as  follows  in 
9  Gyc..546,  and  is  sustained  by  the  decided 
cases:  "The  law  in  short  will  not  aid  either 
party  to  an  illegal  agreement  It  leaves  the 
parties  where  it  finds  them.  Therefore  nei- 
ther a  court  of  law  nor  a  court  of  equity 
will  aid  the  one  in  enforcing  it,  or  give  dam- 
ages for  a  breach  of  it,  or  set  it  aside  at 
the  suit  of  the  other,  or,  when  the  agreement 
has  been  executed,  In  whole  or  in  part,  by 
the  payment  of  money  or  the  transfer  of 
other  property,  lend  its  aid  to  recover  it 
back.  The  object  of  the  rule  refusing  relief 
to  either  party  to  an  illegal  contract,  when 


the  contract  Is  executed.  Is  not  to  give  va- 
lidity to  the  transaction,  but  to  deprive  the 
parties  of  all  right  to  have  either  enforce- 
ment of,  or  relief  from,  the  illegal  agreement. 
*  *  *  Money  paid  under  an  agreement 
which  is  executed,  whether  as  the  consider- 
ation or  in  performance  of  the  promise,  can- 
not be  recovered  back  where  the  parties  are 
in  pari  delicto;  and  goods  delivered  or  lands 
conveyed  under  an  illegal  agreement  are 
subject  to  the  same  rule." 

And  for  like  reasons  the  same  rule  would 
apply  to  services  rendered. 

Pollock,  in  his  work  on  Contracts  (Wald*s 
Ed.),  after  stating  the  general  rule  that  mon- 
ey or  property  paid  or  delivered  under  an 
unlawful  agreement  cannot  be  recovered 
back,  says  that  *the  principle  proper  in  this 
class  of  cases  is  that  persons  who  have 
entered  into  dealings  forbidden  by  law  must 
not  expect  any  assistance  from  the  law,  save 
so  far  as  the  simple  refusal  to  enforce  such 
an  agreement  is  unavoidably  beneficial  to  the 
party  sued  upon  it  As  it  is  sometimes  ex- 
pressed, the  court  is  neutral  between  the 
parties.  The  matter  is  thus  put  by  Lord 
Mansfield:  'The  objection  that  a  contract 
is  immoral  or  illegal,  as  between  the  plain* 
tiff  and  defendant,  sounds  at  all  times  very 
ill  in  the  mouth  of  a  defendant  It  is  not  for 
his  sake,  however,  that  the  objection  is  ever 
allowed;  but  it  is  founded  in  general  princi- 
ples of  public  policy,  which  the  defendant 
has  the  advantage  of,  contrary  to  the  real 
Justice  as  between  him  and  the  plaintiff,  by 
accident  if  I  may  say  so.  The  principle 
of  public  policy  is  this:  "Ex  dolo  male  non 
oritur  actio.*'  No  court  will  lend  its  aid  to 
a  man  who  founds  his  cause  of  action  upon 
an  immoral  or  an  illegal  act,  if  from  the 
plaintiff's  own  stating  or  otherwise  the  cause 
of  action  appears -to  arise  ex  turpi  causa, 
or  the  transgression  of  a  positive  law  of 
this  country.  There  the  court  says  he  has 
no  right  to  be  assisted.  It  is  upon  that 
ground  that  the  court  goes;  not  for  the 
sake  of  the  defendant,  but  because  they 
will  not  lend  their  aid  to  such  a  plaintiff. 
So,  if  the  plaintiff  and  defendant  were  to 
change  sides,  and  the  defendant  was  to  bring 
his  action  against  the  plaintiff,  the  latter 
would  then  have  the  advantage  of  it  for, 
where  both  are  equally  in  fault,  "potior  est 
conditio  defendentis." '  '* 

[21  Whatever  view  be  taken  in  some  juris- 
dictions as  to  the  ground  upon  which  a  cham- 
pertous agreement  is  held  to  be  void,  wheth- 
er upon  the  ground  merely  that  it  is  not  en- 
forceable, or  because  it  is  illegal,  in  most  Ju- 
risdictions, and  certainly  in  this  state,  such 
an  agreement  is  considered  unlawful,  and 
held  to  be  void  on  that  ground.  Ghamperty 
is  a  criminal  offense  at  common  law  (Bish- 
op's Gr.  Law  [6th  Ed.]  |§  132,  134 ;  Qark  on 
Contracts,  §  134;  2  Ghit  on  Contracts  [11th 
Ed.]  906;  Wald's  PoUock  on  Gontracts,  293, 
294),  and  the  common  law  as  to  champerty 
with  respect  to  the  validity  of  contracts  is 
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still  in  force  in  this  state  (Nickels  r.  Kane, 
82  Va.  312;  Roller  y.  Murray,  107  Va.  at 
page  544,  59  S.  E.  421). 

[3]  A  champertous  agreement  being  unlaw- 
ful, it  would  seem  clear  that  compensation 
for  Bervices  rendered  under  it  could  not  be 
recovered  upon  a  quantum  meruit,  any 
more  than  upon  the  agreement  itself,  with- 
out overturning  the  very  foundations  upon 
which  the  rule  refusing  po  enforce  unlawful 
agreements  is  based.  Of  what  value  would 
the  rule  be,  if  the  courts  permit  that  to  be 
done  by  indirection  which  they  refuse  to  al- 
low to  be  done  directly?  Why  say  to  the  at- 
torney, "You  shall  not  recover  upon  the 
champertous  agreement  the  agreed  value  of 
the  services  rendered  by  you,  but  you  may 
recover  upon  an  implied  contract  (which  in 
fact  never  existed)  the  value  of  such  serv- 
ices," which  in  this  case  is  claimed  and 
shown  to  be  the  same  as  the  agreement  pro- 
vided for?  How  would  any  such  result  up- 
hold the  policy  of  the  law,  deter  others  from 
entering  into  similar  contracts,  or  promote 
the  public  good?  To  permit  a  recovery  upon 
a  quantum  meruit,  instead  of  discouraging, 
would  encourage,  the  making  of  such  con- 
tracts ;  for,  if  the  client  kept  and  performed 
his  unlawful  agreement,  the  attorney  would 
get  the  benefit 'Of  it,  and.  If  he  did  not,  the 
attorney  would  sujSer  no  loss,  since  he  could 
recover  upon  the  quantum  meruit  all  that 
his  services  were  worth.  Any  process  of 
reasoning  which  leads  to  such  a  result  we 
think  must  be  unsound. 

In  Butler  v.  Legro,  62  N.  H.  850,  13  Am. 
St.  Rep.  573,  it  was  held  that,  as  a  champer- 
tous contract  was  illegal,  the  law  did  not 
imply  a  promise  to  pay  an  attorney  what  his 
services  were  worth. 

In  Thurston  v.  Percival,  1  Pick.  (Mass.) 
415,  an  attorney,  after  rendering  some  serv- 
ices for  his  client,  entered  into  a  champer- 
tous agreement  with  him.  At  the  trial  of  the 
case  before  Chief  Justice  Parker,  he  was  of 
opinion  that  the  attorney,  upon  a  quantum 
meruit  for  services  rendered,  etc,  was  en- 
titled to  recover  the  reasonable  value  of  his 
Bervices  rendered  prior  to  the  making  of  the 
champertous  agreement,  and  the  jury  were 
directed  to  distinguish  in  their  verdict  the 
value  of  the  attorney's  services  rendered  be- 
fore and  after  the  champertous  agreement 
Was  entered  into.  They  found  a  verdict  ac^ 
cordlngly,  subject  to  the  opinion  of  the  court 
When  considered  by  the  whole  court,  it  was 
held  that  the  attorney  was  entitled  to  recov- 
er the  value  of  his  services  rendered  before 
the  champertous  agreement  was  entered  into, 
but  the  court  did  not  permit  a  recovery  for 
services  rendered  under  the  champertous 
agreement  See,  also,  Ackert  v.  Barker,  131 
Mass.  436. 

In  the  case  of  Mazureau  &  Hennin  v.  Mor- 
gan, 25  La.  Ann.  281,  an  attorney  was  not 
permitted  to  recover  upon  a  quantum  meruit 
the  value  of  his  services  rendered  under  a 
tfhampertoos  agreement 


In  Bamgrover  v.  Pettigrew,  128  Iowa,  583, 
104  N.  W.  904,  2  L.  R.  A  (N.  S.)  260,  111 
Am.  St  Rep.  206,  in  which  it  was  held  that 
a  contract  was  champertous,  the  court  said: 
''The  appellants  contend  that,  if  the  agree- 
ment be  held  to  be  invalid,  they  are  still  en- 
titled to  recover  the  reasonable  value  of  their 
services  on  a  quantum  meruit  But  the  law 
will  not  imply  a  promise  to  pay  for  serv- 
ices which  are  in  derogation  of  public  policy, 
any  more  than  it  will  enforce  a  specific  con- 
tract having  that  object  in  view;  and  when 
a  plaintiff  cannot  establish  his  cause  of  ac- 
tion without  relying  on  an  illegal  contract, 
or  on  services  which  by  their  very  nature 
contravene  public  policy,  he  cannot  recover.*' 
The  illegal  contract  in  that  case  was  to  pro- 
cure a  divorce. 

It  is  claimed  that  there  is  a  distinction 
between  the  right  of  an  attorney  to  recover 
upon  a  quantum  meruit  for  services  rendered 
in  a  case  where  the  services  agreed  to  be  ren- 
dered are  in  themselves  illegal,  and  where 
the  services  to  be  rendered  are  in  them- 
selves legal,  but  the  agreement  under  which 
they  were  rendered  is  for  some  other  cause 
champertous. 

There  are  cases  that  so  hold,  some  where 
the  contract  is  held  to  be  champertous  be- 
cause it  provides  for  a  contingent  fee  for  the 
attorney  proportionate  to  the  amount  recov- 
ered, and  others  because  it  stipulated  against 
the  client's  right  to  compromise  without  the 
attorney's  consent  See  Davis  v.  Webber, 
66  Ark.  190,  49  S.  W.  822,  45  L.  R.  A.  196, 
74  Am.  St  Rep.  81;  Gammons  v.  Johnson, 
69  Minn.  488,  72  N.  W.  563.  That  class  of 
cases  seems  to  be  based  upon  the  ground 
that  what  the  attorney  agreed  to  do  was  in 
itself  legal. 

In  the  case  under  consideration,  what  the 
attorney  undertook  to  do,  viz.,  to  carry  on 
the  litigation  at  his  own  risk,  or  without 
costs  to  his  client  was  in  itself  illegal,  and 
it  was  upon  that  ground  that  the  contract 
was  held  to  be  champertous.  Roller  v.  Mur- 
ray, supra.  It  was  further  held  in  that  case 
that  the  agreement  was  indivisible,  quoting 
with  approval  the  decision  of  the  Supreme 
Ck)urt  of  the  United  States  in  Trist  v.  ChUd, 
21  Wall.  441,  452  (22  L.  Ed.  623),  in  which 
it  was  held  that  where  that  which  the  at- 
torney had  the  right  to  do  was  so  blended 
and  confused  with  that  which  was  forbid- 
den, the  whole  contract  is  a  unit  and  in- 
divisible. ''That  which  is  void  destroys  that 
which  is  good,  and  they  perish  together." 

We  are  of  opinion  that  to  permit  an  at- 
torney to  recover  upon  a  quantum  meruit 
the  value  of  his  services  rendered  under  an 
unlawful  agreement,  by  which  he  undertook 
to  carry  on  litigation  at  his  own  risk  and 
without  costs  to  his  client  for  a  part  of  the 
recovery,  would  be  to  encourage  the  making 
of  such  contracts  on  the  part  of  attorneys. 
I  and  would  furnish  an  easy  expedient  for  es- 
i  caping  the  consequences  of  entering  into  con- 
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tracts  In  Tlolatlon  of  laws  tased  upon  con- 
siderations of  public  policy. 

Having  reached  the  conclusion,  npon  the 
main  question  Involved,  that  there  can  be  no 
recovery  In  this  case,  It  Is  unnecessary  to  con- 
sider any  of  the  other  questions  discussed, 
since  their  decision  could  not  affect  the  re- 
sult, no  matter  how  decided. 

The  decree  complained  of  must  be  af- 
firmed. 

Afi^med. 


(112  Va.  754) 

NORTH   BRITISH   &  MERCAI^TILB   INS. 
CO.  V.  ROBINETT  &  GREEN. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

16,  1911.) 

1.  Insttbanck  (§§  567,  612*)— Adjustment  of 
Loss— Stipulations  —  Validitt  —  Condi- 
tion Precedent  to  Action. 

A  stipulation  in  a  fire  policy  for  appraisal 
of  a  loss  when  required,  as  a  condition  pre- 
cedent to  an  action  on  the  policy,  is  valid, 
and  when  required  is  a  condition  precedent  to 
an  action  for  a  loss. 


[Ed.   Note. 
Cent.    Dig. 
Dig.  §S  567, 


For  other  cases,  see  Insurance, 
if  1420,  1421.  1520-1528;  Dec 
612.*] 


2.  Insusancs  (§  146*)  —  Contracts  —  Con- 
struction. 

Though  contracts  of  insurance  are  liberal- 
ly construed  in  favor  of  insured,  he  must  com- 
ply with  the  plain  provisions  of  the  policy. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  §§  292,  294-298 ;   Dec.  Dig.  §  146.*] 

3.  Insurance  (S  567*)— Adjustment  of  Loss 
-Stipulations— Construction. 

A  fire  i>olicy,  stipulating  that  insured  shall 
have  60  days  from  the  date  of  a  fire  to  deliv- 
er proof  of  loss,  and  that  the  loss  shall  not 
become  payable  until  60  days  after  delivery 
of  proof  of  loss,  including  an  award  by  ap- 
praisers, where  an  appraisal  is  required,  gives 
to  insurer  the  ri^ht,  at  any,  time  within  60 
days  after  the  delivery  of  proof  of  loss,  to  de- 
mand an  appraisal. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1420,  1421;    Dec.  Dig.  §  567.*] 

m 

4.  Insurance  (§  576*)— Adjustment  of  Loss 
— Stipulations— Waiver. 

A  fire  policy  stipulated  for  an  award  by 
appraisers  wnen  required.  Insured  gave  prompt 
notice  of  a  loss,  and  furnished  proof  of  loss. 
An  agent  of  insurer  notified  an  attorney  of 
insured  that  the  amount  of  the  loss  claimed 
was  excessive,  and  demanded  an  appraisal. 
During  the  investigation,  the  agent  made  no 
response  to  a  question  put  to  him  as  to  whether 
an  appraisal  was  desired.  Held,  that  insurer 
did  not  waive  its  right  to  an  appraisal;  a 
waiver,  to  be  effective,  must  have  occurred 
with  full  knowledge  of  all  material  facts,  and 
must  be  distinctly  made. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  §§  1436-1438;    Dec.  Dig.  §  576.*] 

5.  Insurance  (§  576*)— Adjustment  of  Loss 
-hStifulations— "Estoppel  by  Conduct." 

The  insurer  was  not  estopped  from  insist- 
ing on  an  appraisal:  for,  to  create  an  "es- 
toppel by  conduct."  the  party  sought  to  be  es- 
topped must  have  caused  the  other  party  to 
occupy   a   more   disadvantageous   i)08ition   than 


that  which  he  would  have  occupied,  except  for 
such  conduct. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  $S  1436-1438;    Dec.  Dig.  §  576.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  p.  7654.] 

Error  to  Clrcnlt  Court,  Wise  County. 

Action  by  Roblnett  &  Green  against  the 
North  British  &  Mercantile  Insurance  Com- 
pany. There  was  a  judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed  and 
rend^ed* 

Geo.  W.  St  Clair  and  Bond  &  Bruce,  for 
plaintiff  In  error.  Morton  &  Parker  and  W. 
S.  Cox,  for  defendant  In  error. 

CARDWELT^,  J.  This  suit  is  brought  up- 
on a  policy  of  Insurance  Issued  by  plaintiff 
In  error  to  defendants  In  error,  insuring  the 
latter  against  loss  or  damage  by  fire  to  their 
stock  of  merchandise,  situated  at  Appala- 
chia,  Wise  county,  Va.,  for  the  period  of  one 
year  from  the  date  and  delivery  of  the  poli- 
cy, not  to  exceed  three-fourths  of  the  actual 
cash  value  of  each  item  of  property  Insured 
at  the  time  of  loss  or  damage,  less  the 
amount  covered  by  any  concurrent  insurance, 
not  to  exceed,  however,  $1,500,  while  con- 
tained In  a  certain  building  In  the  town  of 
Appalachla;  the  consideration  for  the  Insur- 
ance being  the  premium  mentioned,  and  the 
performance  on  the  part  of  the  Insured  of 
the  conditions  and  stipulations  set  forth  In 
the  policy. 

A  fire  occurred  April  17,  1909,  at  about 
11 :30  o'clock  p.  m.,  in  a  building  not  owned 
by  or  connected  with  the  property  of  the  In- 
sured, which  rendered  necessary  the  removal 
of  their  stock  of  goods.  None  of  the  goods 
were  destroyed  or  damaged  by  fire  or  smoke, 
but  were  damaged,  according  to  the  claim 
made  by  the  Insured,  50  per  cent  of  their 
value,  or  to  an  amount  somewhat  exceeding 
$2,000,  by  their  removal  from  and  back  Into 
the  same  building. 

Among  the  almost  Innumerable  provisions 
contained  In  the  policy,  and  found  In  practi- 
cally all  like  policies  of  Insurance,  is  one 
which  provides  that  In  case  of  loss.  If  the 
assured  and  Insurer  differ  as  to  the  loss  sua- 
talned,  then  an  appraisal  of  the  property  la 
to  determine  the  amount  of  the  loss. 

The  policy  contains  these  provisions  also: 
"The  loss  shall  not  become  payable  until 
sixty  days  after  the  notice,  ascertainment, 
estimate  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  the 
company.  Including  an  award  of  appraisal 
where  appraisal  has  been  required." 

"No  suit  or  action  on  the  policy  for  the  re- 
covery of  any  claim,  shall  be  sustainable  In 
any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements.'" 

On  the  next  day  after  the  fire,  to  wit, 
April  18,  1909,  the  insured  notified  the  in- 
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snrance  company  of  the  fire  and  the  damage 
to  their  stock  of  goods;  they  also  notified 
the  agent  of  the  company  who  resided  at 
Appalachia,  and  who  had  Issued  the  policy 
In  question,  countersigned  it,  and  collected 
the  premium  thereon.  The  company  nor  its 
agents  made  any  reply  to  the  notices,  and,  on 
May  15,  1909,  proof  of  the  loss  was  forward- 
ed hy  the  insured,  and  was  received  by  the 
insurance  company  on  May  18,  1909.  In  the 
early  part  of  June,  1900,  the  company  sent 

.  one  C.  L.  Gamett,  an  adjuster  and  an  em- 
ployg  of  the  Virginia  Adjustment  Bureau,  to 
Appalachia,  to  adjust  the  loss  on  the  build- 
ing which  contained  the  stock  of  goods  of 
plaintiffs  insured,  and  also  to  adjust  the  loss 

>  of  another  insurance  company  which  had  Is- 
sued a  policy  on  the  same  stock  of  goods. 
After  Gamett  left  Richmond  for  Appalachia, 
the  insured  (plaintiffs  in  error)  employed  al- 
so said  Virginia  Adjustment  Bureau  to  ad- 
Just  their  loss;  and  all  of  the  papers  per- 
taining to  the  fire  of  April  17,  1909,  were 
mailed  from  Richmond,  addressed  to  Gamett 
at  Appalachia,  but  Gamett  never  received 
them,  and  on  returning  to  Richmond  he  so 
notified  R.  M.  Friend,  president  of  the  Ad- 
justment Bureau.  Friend  had  the  papers 
returned  to  Richmond,  and,  on  June  29,  1911, 
he  went  to  Appalachia  to  adjust  the  loss, 
but,  after  examining  the  stock  of  goods,  get- 
ting such  information  as  he  could,  and  con- 
sulting Gamett,  who  had  examined  the  stock 
of  goods  soon  after  the  fire,  demanded  an  ap- 
praisal in  accordance  with  the  conditions  of 
the  policy,  which  demand  was  made  in  writ- 
ing, by  letter  of  July  2,  1909,  addressed  to 
and  received  by  the  insured's  counsel  July 
6,  1909,  the  said  letter  being  as  follows: 

"Richmond,  Va.,  July  2nd,  1909. 
^^essrs.  Morton  &  Parker,  Attorneys,  Ap- 
palachia, Va. — 

•*Dear  Sirs:  We  are  in  receipt  of  papers 
purporting  to  be  proofs  of  loss  under  policy 
No.  4962619  of  the  North  British  &  Mercan- 
tile Insurance  Company  issued  in  the  name 
of  Robinett  and  Green. 

''The  amount  of  loss  and  damage  nan^ed 
therein  is  excessive,  and  we  respectfully  de- 
mand an  appraisal  in  accordance  with  the 
terms  and  conditions  of  the  policy. 

"Expressly  reserving  all  rights  of  the  com- 
pany under  the  policy  contract,  we  are 
"Tours  very  truly, 

"[Signed]  Robert  M.  Friend, 

"President* 

To  this  letter  the  Insurance  company  re- 
ceived the  following  reply: 

"Gate  City,  Va.,  July  6,  1909. 
•*Mr.  Robert  M.  Friend,  Richmond,  Va.— 

"Dear  Sir:  In  your  letter  of  July  2,  and 
received  on  July  5,  1909,  in  reference  to  the 
Robinett  and  Green  claim  you  used  this  ex- 
pression: 'Expressly  reserving  all  rights  of 
the  company  under  the  policy  contract,  we 
are,'  eta 


"Please  explain  what  you  mean  by  this 
statement  so  that  we  will  know  just  how  to 
answer  you.  You  will  recall  that  Mr.  Par- 
ker asked  you  the  direct  question  as  to 
whether  you  wanted  an  appraisal  and  you  at 
that  time  gave  him  no  definite  answer.  That 
occurred  more  than  one  month  ago.  So  please 
let  us  know  by  return  mail  what  you  mean 
and  we  will  give  you  an  answer. 

Yours  tmly         [Signed]  W.  S.  Cox." 


i*^ 


Considering,  doubtless,  that  the  letter  of 
July  2d,  supra,  required  no  explanation,  the 
company  made  no  reply  to  the  letter  of  At- 
torney Cox,  and  thereafter,  while  there  was 
some  correspondence  between  counsel  for 
the  respective  parties,  practically  nothing 
was  done  by  either  party  towards  an  ad- 
justment of  the  loss  of  the  insured,  and  this 
suit  was  instituted  on  December  3,  1909. 

At  the  trial  of  the  cause,  upon  the  defend- 
ant company's  plea  of  nonassumpsit,  the 
grounds  of  its  defense  stated  in  writing 
were : 

(1)  "No  ascertainment  or  estimate  was 
agreed  upon  as  provided  in  said  policy;  the 
parties  differed  as  to  the  amount  of  the  loss 
or  damage;  the  same  has  not  been  deter- 
mined by  appraisals  as  provided  in  the  poli- 
cy; the  plaintiffs  did  not  demand  an  ap- 
praisal as  required  by  the  policy.  An  ap- 
praisal was  demanded  by  the  defendant  in 
accordance  with  the  terms  and  conditions 
of  the  policy,  and  they  failed,  declined,  and 
refused  to  have  an  appraisal,  as  required  by 
the  policy. 

(2)  "That  the  three-fourths  value  clause 
was  attached  to  the  policy,  and  was  made 
one  of  the  conditions  and  provisions  of  same. 

(3)  "That  the  policy  sued  on  was  for  $1,500, 
and  $2,000  concurrent  insurance  was  permit- 
ted. Another  company  issued  a  policy  for 
$500,  and  appellees  collected  same;  therefore 
if  plaintiffs  were  entitled  to  recover  any- 
thing, they  were  only  entitled  to  recover 
three-fourths  of  the  actual  damage  to  said 
property,  less  $500  heretofore  paid  them." 

After  the  evidence  of  the  respective  parties 
had  been  introduced,  and  the  court  had  in- 
structed the  jury  as  to  the  damages  they  were 
to  assess,  the  defendant  company  demurred 
to  the  evidence,  and  the  plaintiffs  Joined  in 
the  demurrer,  which  demurrer  the  court  over- 
ruled and  gave  Judgment  on  the  verdict  of 
the  jury,  assessing  plaintiffs'  damages  at 
$1,500,  with  interest,  to  which  judgment  this 
writ  of  error  was  awarded. 

[1]  There  are  two  assignments  of  error, 
the  first  relating  to  the  ruling  of  the  court 
on  the  demurrer  to  the  evidence,  and  the 
second  to  the  instruction  given  by  the  court 
to  the  jury  on  the  amount  of  damages  to 
which  the  defendants  in  error  were  ontitled 
under  the  policy  sued  on,  if  entitled  to  a  re- 
covery at  all;  but,  in  the  view  we  take  of 
the  case,  it  will  be  only  necessary  for  us  to 
consider  the  first  assignment,  which  presents 
the  question  whether  or  not  this  action  has 
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been  brought  prematurely;  the  defendants  In 
error  having  declined  or  failed  to  enter  Into 
an  appraisal  of  their  loss,  as  provided  for 
in  the  policy  sued  on,  and  demanded.  This 
question  has  not  been  directly  passed  on  by 
this  court,  but  has  been  by  the  Supreme 
Court  of  the  United  States  and  by  the  ap- 
pellate courts  of  a  number  of  the  states. 

In  Hamilton  v.  Liverpool,  etc.,  Ins.  Co., 
186  U.  S.  242,  10  Sup.  Ct.  945,  34  L.  Ed.  419, 
it  is  said,  in  the  opinion  by  Mr.  Justice  Gray, 
that  a  stipulation  In  a  policy  of  Insurance 
for  appraisal  is  uniformly  held  in  this  coun- 
try and  England  to  be  valid,  and  is  a  condi- 
tion precedent  to  the  right  of  recovery;  and 
in  Hamilton  v.  Home  Ins.  Ck).,  137  U.  S.  370, 
11  Sup.  Gt  133,  34  L.  Ed.  708,  the  opinion  by 
the  same  learned  judge  holds  that,  if  the 
contract  of  insurance  further  provides  that 
no  action  upon  it  shall  be  maintained  until 
after  an  award  by  arbitrators  is  made  as  to 
the  amount  due  upon  it,  "then,  as  was  ad- 
judged in  Hamilton  v.  Liverpool,  London  & 
Globe  Ins.  Ck>.,  above  cited,  and  many  other 
cases  therein  referred  to,  the  award  Is*  pre- 
cedent to  a  right  of  action  on  the  contract" 
See,  also,  Carroll  v.  Girard  Ins.  Co.,  72  Cal. 
297,  13  Pac.  865;  Mosness  v.  German  Am.  Ins. 
Co.,  50  Minn.  341,  52  N.  W.  932,  and  Graham 
V.  German  American  Ins.  Co.,  75  Ohio,  374, 
79  N.  K  930,  15  L.  R.  A.  (N.  S.)  1055;  Grady 
V.  Home  Ins.  Co.,  27  R.  I.  435,  63  Atl.  173,  4 
L.  R.  A.  (N.  S.)  292;  Dunton  v.  Westchester 
F.  Ins.  Co.,  104  Me.  872,  71  Atl.  1037,  20  L. 
R.  A.  (N.  8.)  1058. 

In  Carroll  v.  Girard  Ins.  Co.,  supra,  the 
opinion,  referring  to  the  view  uniformly  tak- 
en that  stipulations  for  an  appraisal  are  a 
condition  precedent  to  the  right  of  action  on 
a  policy  of  insurance,  says:  ''The  logical  re- 
sult of  this  view  is  that  the  award  is  a  nec- 
essary element  of  the  plaintilT's  cause  of  ac- 
tion." 

In  Grady  v.  Home  F.  Ins.  Co.,  supra,  it  is 
held  that:  "Arbitration  as  to  the  amount  of 
the  loss  is  a  condition  precedent  to  an  action 
on  an  insurance  policy,  where  the  policy  ex- 
pressly provides  that  no  action  shall  be  sus- 
tainable until  full  compliance  with  all  con- 
ditions, one  of  which  is  that  tn  case  of  dis- 
pute the  amount  of  loss  shall  be  fixed  by 
arbitration.  Failure  of  arbitration  through 
no  fault  of  the  insurance  company  does  not 
abrogate  a  provision  in  the  policy  that  no^ 
action  shall  be  brought  until  the  amount  of 
the  loss  has  been  settled  by  arbitration,  and 
there  is  nothing  to  show  that  arbitration  has 
become  impossible"-— citing  Hamilton  v. 
Home  Ins.  Co.,  supra,  and  a  large  number  of 
other  cases. 

The  opinion  in  Hamilton  v.  Home  Ins.  Co., 
supra,  further  says:  "The  manifest  inten- 
tion of  the  agreement  of  the  parties  to  the 
contract  of  insurance  was  that  any  difference 
arising  between  them  as  to  the  amount  of 
loss  or  damage  of  the  property  insured  shall 
be  submitted,  at  the  request  in  writing  of 


either  party,  to  the  appraisal  of  competent 
and  impartial  persons,  to  be  chosen  as  there- 
in provided,  whose  award  shall  be  condn- 
sive  as  to  the  amount  of  such  loss  or  damage 
only,  and  shall  not  determine  the  question  of 
the  liability  of  the  company.  •  •  ♦  The 
appraisal,  when  requested  in  writing  by  ei- 
ther party,  is  distinctly  made  a  condition  pre- 
cedent to  the  payment  of  any  loss,  and  to  the 
maintenance  of  any  action.  Such  a  stipula- 
tion, not  ousting  the  jurisdiction  of  the 
courtid,  but  leaving  the  general  question  of 
liability  to  be  judicially  determined,  and 
simply  providing  a  reasonable  method  of  esti- 
mating and  ascertaining  the  amount  of  the 
loss,  is  unquestionably  valid,  according  to 
the  uniform  current  of  authority  in  England  . 
and  in  this  country" — citing  a  number  of  au- 
thorities. 

"Where  the  parties,  in  their  contract,  fix  on 
a  certain  mode  by  which  the  amount  to  be  paid 
shall  be  ascertained,  as  in  the  present  case, 
the  party  that  seeks  an  enforcement  of  the 
agreement  must  show  that  he  has  done  every- 
thing on  his  part  which  could  be  done  to 
carry  it  into  effect.  He  cannot  compel  pay- 
ment of  the  amount  claimed,  unless  he  shall 
procure  the  kind  of  evidence  required  by  the 
contract,  or  show  that  by  time  or  accident  he 
is  unable  to  do  so." 

[2]  Contracts  of  insurance,  as  counsel  for 
defendants  in  error  agree  and  the  authorities 
hold,  are  to  be  liberally  construed  in  favor  of 
the  assured;  but  the  policy  is  a  contract,  and 
it  is  Just  as  much  the  duty  of  the  assured  to 
comply  with  the  plain  provisions  of  the  pol- 
icy, as  it  is  the  duty  of  the  insurer  to  pay 
the  amount  of  the  loss,  when  that  amount 
has  been  properly  ascertained  in  accordance 
with  the  terms  of  the  contract. 

The  case  of  Tllley  v.  Insurance  Co.,  86  Va. 
811,  11  S.  E.  120,  is  cited  in  support  of  the 
contention  that  a  stipulation  in  a  policy  of 
insurance  for  an  appraisal  is  not  a  condition 
precedent  to  a  right  to  recover  on  the  policy; 
but,  with  respect  to  that  case,  we  need  only 
to  say  that  it  merely  disposed  of  the  ques- 
tion as  to  what  should  be  alleged  In  a  dec- 
laration on  an  insurance  policy,  in  view  of 
sciction  8251  of  the  Code  of  1904,  and  what 
is  there  said  has  no  sort  of  bearing  upon  the 
question  here  under  consideration.  Very  true 
the  opinion  in  the  case  cited  does  refer  to 
the  provision  In  the  policy  that  suit  thereon 
could  only  be  brought  within  one  year  from 
date  of  a  loss,  and  says  that  it  would  be  an 
unreasonable  construction  of  the  policy  that 
the  award  stipulated  f6r  in  the  policy  could 
be  asked  for  just  before  the  expiration  of  the 
year,  and  thus  defeat  all  recovery;  but  such 
is  not  the  case  here. 

Nor  does  the  case  of  Summerfleld  v.  North 
British,  etc.,  Ins.  Co.  (C.  C.)  62  Fed.  248, 
which  had  under  review  a  similar  policy  of 
insurance  to  that  here  in  question,  sustain 
the  contention  of  defendants  in  error.  In 
that  case,  Paul,  J.,  did  hold  that  the  plaintiff 
had  the  right  to  bring  and  maintain  an  action 
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on  her  policy,  although  there  had  been  no  ap- 
praisement of  the  loss  sustained  by  her  for 
which  she  claimed  damages;  but  this  ruling 
was  upon  the  peculiar  facts  of  that  case,  and 
could  not  have  been  intended  to  impair  the 
force  and  controlling  influence  of  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States  referred  to  above.  On  the  contrary, 
the  case  considered  by  Judge  Paul  was  by 
him  distinguished  from  those  cases,  upon  the 
ground  that  the  defendant  company  refused 
to  submit  to  an  appraisement,  except  upon 
the  terms  of  the  form  of  submission  proposed 
by  it;  whereby,  says  the  opinion,  "It  placed 
Itself  in  the  attitude  of  the  plaintilT,  Hamil- 
ton, in  the  case  of  Hamilton  y.  Liverpool,  etc., 
Ins.  Co.,  and  under  the  authorities  of  the 
cases  there  cited  judgment  must  be  entered 
in  this  cause  for  the  plaintiff. 

The  decisions  of  this  court  in  Liquid  Car- 
bonic Co.  V.  Norfolk  &  Western  Ry.  Co.,  107 
Va.  323,  58  S.  EL  569,  13  L.  R.  A.  (N.  S.)  7^3, 
Atlantic  Coast  Line  R.  Co.  t.  Bryan,  109  Va. 
682,  65  S.  B.  80,  and  yirginia  Car.  Co.  y. 
Southern  Ex.  Co.,  110  Va.  666,  66  S.  E.  838, 
by  analogy  have  an  important  bearing  in  the 
consideration  of  the  issue  we  now  have  in 
hand. 

In  the  first  two  of  the  cases  just  dted,  it 
is  held  that  a  condition  in  a  bill  of  lading 
that  claims  for  loss  or  damage  shall  be  made 
in  writing  to  the  carrier's  agent  at  the  point 
of  delivery  promptly  after  the  arrival  of  the 
property,  and,  if  delayed  more  than  80  days 
after  the  delivery  of  the  property,  or  after 
due  time  for  the  delivery  thereof,  there  shall 
be  no  liability  upon  a  carrier,  is  a  reasonable 
provision,  and  will  be  upheld;  that  such  a 
provision  contravenes  no  public  policy  and 
excuses  no  negligence,  but  is  a  reasonable 
regulation  for  the  protection  of  the  carrier 
from  fraudulent  imposition  in  the  adjustment 
and  payment  of  claims  for  goods  alleged  to 
have  been  lost  or  damaged;  and  that  such  a 
|»rovlslon  In  the  contract,  unless  waived,  Is 
enforceable  by  the  carrier  in  bar  of  any  ac- 
tion by  the  shipper  for  such  loss  or  damage. 

In  the  third  case  last  cited,  it  was  held  that 
a  provision  in  a  receipt,  given  by  an  express 
company  for  the  carriage  of  goods,  that  the 
company  shall  not  be  liable  for  any  loss  or 
damage,  unless  the  claim  therefor  shall  be 
presented  in  writing  to  it  at  the  office  of  Is- 
sue within  30  days  from  Its  date,  is  a  reason- 
able and  binding  provision,  which  must  be 
complied  with  according  to  its  tenor;  other- 
wise the  company  cannot  be  held  liable. 

Defendants  in  error  in  this  case  contend, 
however,  that,  notwithstanding  the  existence 
of  the  general  rule  with  respect  to  the  con- 
struction of  a  contract  of  insurance  and  the 
enforcement  of  its  provisions  in  the  cases  we 
have  cited,  and  the  almost  innumerable  au- 
thorities cited  in  those  cases,  they  escape  the 
effect  of  the  rule  by  invoking  the  doctrine  of 
waiver.  It  is  not  claimed  that  there  was  any 
agreement  on  the  part  of  plaintiff  in  error 
to  waive  the  right  it  had  to  an  appraisal  on- 


der  the  provisions  of  the  policy  sued  on;  but 
it  Is  claimed  that  It  is  estopped  by  the  con- 
duct of  Its  agents  to  claim  the  benefit  of 
that  provision  In  the  policy. 

There  Is  practically  no  conflict  in  the  evi- 
dence introduced  In  the  case,  and  the  facts 
appearing  therefrom  are  as  follows:  Both 
defendants  In  error  testify  that  notice  was 
given  promptly  of  the  fire,  which  occurred  on 
April  17,  1909,  as  required  by  the  policy;  that 
a  month  afterwards  they  forwarded  proof  of 
loss  to  plaintiff  In  error,  which  was  received 
by  the  latter  May  18, 1909 ;  that  no  other  com- 
munications were  had  between  the  parties  un- 
til June  29, 1909,  when  Friend,  agent  of  plain-, 
tiff  in  error,  went  to  Appalachla,  at  which  time 
he  secured  certain  Information  in  reference 
to  the  loss,  and  after  returning  to  Richmond 
obtained  further  information  from  Oamett, 
who  had  examined  the  stock  of  goods  a  few 
days  after  the  fire.  When  fully  informed  as 
to  the  actual  loss,  Friend,  on  July  2,  1909, 
wrote  the  letter  of  July  2d  to  Messrs;  Morton 
&  Parker,  attorneys,  saying  that  the  amount 
of  the  loss,  as  claimed  in  the  proof  of  loss— 
$1,758.42 — was  excessive,  and  demanded  an 
appraisal  in  accordance  with  the  conditions 
of  the  policy. 

[3]  The  policy  provided  that  defendants  in 
error  should  have  60  days  from  the  date  of 
the  fire  to  make  out  and  deliver  the  proof  of 
loss,  and  that  the  loss  should  not  become  due 
until  60  days  after  the  proof  of  loss  had  been 
delivered.  Including  an  award  by  appraisers, 
if  an  appraisal  should  be  required.  Equal 
rl^ts  were  contemplated  in  the  contri^ct 
to  each  of  the  parties  thereto,  60  days  being 
given  to  furnish  proof  of  loss  on  thJB  part 
of  Insured,  and  60  days  after  the  proof  of 
loss  had  been  furnished  the  Insured  could 
demand  payment;  and,  clearly,  during  all  of 
the  last-mentioned  60  days  the  insurer  was  to 
have  the  right  to  investigate  the  amount  of 
the  loss  and  Its  liability  therefor.  It  Is  equal- 
ly as  clear  that  the  insurer  was  given  the 
right,  at  any  time  within  the  60  days  after 
the  proof  of  loss  was  delivered,  to  demand  an 
appraisal,  which  It  did.  May  on  Insurance 
(4th  Ed.)  §  479;   Joyce* on  Insurance,  §  8182. 

[4, 6]  It  further  appears  from  defendants* 
in  error  own  testimony  that  the  appraisal 
could  have  been  had  when  the  demand  there- 
for was  received,  on  July  5,  1909,  and  later; 
in  fttct,  until  defendants  in  error,  without 
responding  to  the  demand  for  an  appialsal, 
or  requiring  one  themselves,  had  sold  off  a 
part  of  the  Insured  goods,  and  so  intermin- 
gled the  balance  with  other  goods  that  a  sat- 
isfactory appraisement  could  not  be  had. 

It  will  not  do  to  say  that  there  was  no 
disagreement  as  to  the  loss,  and  therefore  no 
reason  for  an  appraisal,  when  the  letter  of 
July  2,  1909,  demanding  the  appraisal,  dis- 
tinctly stated  that  the  writer,  as  the  agent 
of  the  insurer  to  adjust  the  loss,  considered 
the  claim  made  in  the  proof  of  loss  furnished 
it  was  excessive.  Nor  is  there  any  merit  in 
the  contention  that  plaintiff  in  error  waived 
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its  right  to  an  appraisal  when  Friend,  the 
adjuster,  made  no  answer  to  an  attorney  for 
defendants  In  error  when  be  asked  Friend,  on 
June  29,  1909,  the  question:  "Mr.  Friend,  do 
you  want  an  appraisal  In  this  case?  If  you 
do,  we  will  give  it  to  you.**  Friend,  testifying 
In  this  case,  neither  affirms  nor  denies  the 
statement  of  said  attorney  (Parker)  that  he 
made  no  reply  to  the  question  asked  him,  but 
states  that  he,  on  the  occasion  referred  to, 
had  very  little  talk  with  Parker,  and  was 
not  then  ready  to  talk  about  an  adjustment 
of  the  claim  asserted  by  defendants  In  error. 
It  also  appears  that  Friend  had  gone  to  Ap- 
palachla  for  the  purpose  of  investigating  this 
loss,  went  to  the  store  of  defendants  In  error, 
and,  after  looking  at  the  stock  of  goods,  was 
not  satisfied,  but  wanted  to  secure  further  in- 
formation from  Oamett,  who  had  seen  the 
goods  in  their  original  damaged  condition; 
that  it  was  after  getting  full  information 
that  Friend  wrote  the  letter  of  July  2,  1909. 

It  is  a  well-settled  principle  with  respect 
to  the  doctrine  of  waiver,  applicable  as  well 
to  Insurance  transactions  as  to  other  business 
dealings,  that  a  waiver,  to  be  effective 
against  the  party  making  it,  must  have  oc- 
curred with  full  knowledge  of  all  material 
facts,  and  must  be  distinctly  made.  And,  In 
order  for  there  to  be  an  estoppel  by  conduct, 
the  party  sought  to  be  estopped  must  have 
caused  the  other  party  to  occupy  a  more  dis- 
advantageous position  than  that  which  he 
would  have  occupied,  except  for  that  conduct. 
Atlantic  Coast  Line  v.  Bryan,  supra;  Vir- 
ginia-Carolina Co.  V.  Southern  Express  Co., 
supra,  and  authorities  cited. 

There  is  no  proof  whatever  In  the  record 
to  make  available  to  defendants  In  error, 
either  the  doctrine  of  waiver  or  estoppel,  and 
the  loss  of  the  right  to  institute  and  main- 
tain this  action  is  due  to  their  dereliction 
alone. 

For  the  foregoing  reasons,  the  Judgment 
of  the  circuit  court  against  plaintiff  in  error 
upon  Its  demurrer  to  evidence  is  erroneous, 
and  will  be  reversed  and  Judgment  entered  by 
this  court  for  defendant  in  the  court  below, 
plaintiff  in  error  here. 

Reversed. 


(112  Va.   767) 

R.  S.  OGLESBT  CO.,  Inc.,  v.  LINDSEJT  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

10,  1911.) 

1.  i^ABTNEasHiP  (I  371*)— Special  Pabtnvbs 
—LiABiLrrT  FOB  Debts— E)viDBNCB— Adicis- 

SIBILITT. 

In  a  suit  on  a  partnership  debt,  a  defend- 
ant claiming  to  be  a  special  partner  was  not 
entitled  to  show  that  be  had  lost  the  money 
put  into  the  concern,  and  had  received  no 
dividends;  the  only  issue  being  whether  he 
had  so  complied  with  the  statute  as  to  avoid 
liability. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  848;    Dec  Dig.  §  371.*] 


2.  Pabtnebship  (J  362*)— Special  Pabtnebs 
— LiABrLrrr— BuBDEN  or  Pboof. 

In  a  suit  on  a  partnership  debt,  a  defend- 
ant who  claims  limited  liability  as  a  special 
partner  must  show  compliance  with  Code  1904, 
Is  2863-2886,  regulating  limited  partnerships. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  842;    Dec.  Dig.  §  362.*] 

3.  Pabtnebship  (§  357*)— Limited  Pabtneb- 
ship—Compliance  WITH  Statute. 

In  a  suit  on  a  partnership  debt,  a  defend- 
ant cannot  avoid  liability  on  the  theory  that  a 
limited  partnership  existed  without  showing 
that  the  articles  were  recorded  in  the  county 
clerk*s  office  in  a  separate  boolc  Icept  for  that 
purpose,  and  indexed  in  the  name  of  the  con- 
cern as  required  by  Code  1904,  §  2866. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  835;   Dec  Dig.  i  357.*] 

4.  Pabtnebship  (§  357*}— Limited  Pabtneb- 
ship OBGANIZATION— KECOBD  OF  STATEMENT 

—Sufficiency. 

The  requirement  by  Code  1904,  f  2866; 
that  limited  partnership  articles  be  recorded  in 
a  separate  boolc  kept  for  that  purpose,  is  suffi- 
ciently met  by  the  county  derk  recording  arti- 
cles in  a  book  labeled  "Roads  and  Limited 
Partnerships,**  if  a  custom  of  keeping  road 
records  in  the  book  has  been  discontinued. 

[Ed.  Note.— For  other  cases,  see  PartnersUp, 
Cent.  Dig.  §  835;    Dec  Dig.  §  357.*] 

5.  Pabtnebship  (§  357*)  —  Limited  Pabt- 
NERS  —  FoBMATiON— Indexing  Abticles-h 
SurriciENCY. 

The  requirement  of  Code  1964,  §  2866^ 
that  limited  partnership  articles  be  indexed  in 
the  name  of  such  partnership  in  recording  tho 
same,  is  not  met  by  indexing  as  '^Limited 
Partnership/'  though  there  is  but  one  limited 
partnership  of  record. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |  835;    Dec.  Dig.  §  357.*] 

6.  Appeal  and  Ebbob  (§  877*)- Right  to 
Complain. 

PlaintifiP  in  error  cannot  complain  of  an 
instruction  refused  to  defendant  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont.  Dig.  §§  3560-3572;  Dec.  Dig.  f 
877.*] 

7.  Pabtnebship  (§  365*)— Special  Pabtnebs 
— Li A BiiLiTT— Knowledge  of  Relation  bt 
Cbeditors. 

That  a  creditor  of  a  corporation  knew  who 
purported  to  be  the  general  and  the  special 
partners  of  a  firm  does  not  prevent  him  from 
relying  upon  the  invalidity  of  the  formation 
of  the  partnership  to  defeat  a  defense  that 
part  of  the  defendants  were  special  partners 
only. 

[Ed.  Note.— For  other  cases,  see  Partnei^ 
ship,  Ont.  Dig.  §  845;   Dec.  Dig.  §  365.*] 

8.  Pabtnebship  (§  362*)— Special  Pabtnebs 
—Liability. 

Good  faith  and  honest  intention  to  com- 
ply with  Code  1904,  §§  2863-2886,  regulating 
the  formation  of  limited  partnerships,  will  not 
protect  one  as  a  special  i)artner  If  there  baa 
not  been  substantial  compliance. 

[EM.  Note.— For  other  cases,  see  Partnershipi 
Cent  Dig.  §  842 ;   Dec  Dig.  §  362.«] 

9.  Pabtnebship  (§  362*)— Lihited  Pabtnkb- 

BHIP— ColfPLIANCE    WITH    STATUTE. 

In  a  suit  on  a  partnership  debt  to  ayold 
a  defense  that  certain  defendants  are  special 

Partners,  plaintiff  need  not  show  that  he  has 
een  injured  by  defendants'  noncompliance  with 
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Code   1904,  §§  2863-2886,   regulating  the  for- 
mation of  limited   partnerships. 

[EJd.  Note.— For  other  cases,  see  Partnership, 
Cent.   Dig.  S  842;    Dec.  Dig.  |  3C2.*] 

10.  Partnership  (§  358*)— lincincD  Partner- 

S  H  IP— FO  R  M  ATION— RBQ  UI6ITE8. 

Under  Code  1904,  §  2871,  requiring  the 
names  of  the  members  of  a  limited  membership 
to  appear  conspicuously  on  the  front  of  the 
place  of  business,  there  must  be  some  sign  or 
writing  conveying  such  information;  and  the 
sign  or  writing  must  be  in  a  conspicuous  place, 
and  must  be  easily  read. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  836;    Dec  Dig.  §  35&*] 

11.  Partnership  (I  358*)— Ldiitbd  Pabtwke- 
SHIPS-""**  Appear 

** Appear,"  as  used  in  Code  1904,  §  2871, 
requiring  the  names  of  the  members  of  a  lim- 
ited partnership  to  appear  conspicuously  upon 
the  front  of  the  ^lace  of  business,  means  to  be 
obvious  and  manifest. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  I  358.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  448-451.] 

12.   PABTNEftSHIP  (§  358*)— LiMITBD  PaBTNEB- 
8HIP&-^**CONSPICUOU8LT.*' 

"Conspicuously,"  within  Code  1904,  |  2871, 
requiring  that  the  names  of  the  members  of  a 
limited  partnership  appear  conspicuously  upon 
the  front  of  the  place  of  business,  means  i^ain 
to  the  eye,  and  easily  seen. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec   Dig.  §  858.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  2»  IK  1454;   voL  8,  p.  7613.] 

13.  Pajktnbbship    (§    358*)— Iohited    Pabt- 

XTEBSHIF9— StaTUTOBT    RKQUIBEMENTS. 

The  requirement  of  Code  1904,  |  2871. 
that  the  names  of  the  members  of  a  limitea 
partnership  appear  conspicuously  upon  the  front 
of  the  place  of  business,  is  not  met  by  placing 
typewritten  papers  8^  feet  from  the  floor, 
and  illegible  to  one  standing  on  the  floor  at 
the  entrance  of  the  doors  of  the  place  of  busi- 
ness, or  on  the  sidewalk  adjacent  thereto. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  §  358.*] 

ESrror  to  Circuit  Court,  Grayson  County. 

Action  by  the  R.  S.  Oglesby  Company,  In- 
corporated, against  C  Ia  Lindsey  and  others. 
From  the  judgment,  plaintiff  brings  error. 
Reversed. 

The  following  instructions  requested  by 
plaintiff  were  refused: 

Instruction  No.  1:  *'The  court  instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence that  the  paper  offered  in  proof  in  this 
case  as  the  statement  and  affidavit  under 
which  the  Lindsey  Mercantile  Company,  Lim- 
ited, was  formed,  has  not  been  recorded  in  the 
clerk's  office  of  Grayson  county,  Va.,  in  a  sep- 
arate book  kept  for  that  purpose,  or  that  the 
same  has  not  been  indexed  in  the  name  of  the 
Lindsey  Mercantile  Company,  Limited,  then 
all  the  parties  defendant  are  liable  as  general 
partners,  and  you  shall  find  for  the  plaintiff." 

Instruction  No.  2:  **The  court  instructs 
the  jury  that  if  they  believe  from  the  evi- 
dence that  any  material  part  of  the  capital 
contributed  to  this  partnership  by  the  spe- 
cial partners  was,  during  the  continuance  of 


the  partnership,  withdrawn  or  diminished 
otherwise  than  by  losses  or  in  the  ordinary 
course  of  business,  then  all  tha  defendants 
in  this  case  are  liable  as  general  partners, 
and  you  shall  find  for  the  plaintiff.*' 

Instruction  No.  3:  "The  court  instructs 
the  jury  that,  in  order  that  the  special  part- 
ners in  this  case  may  be  relieved  of  the  or- 
dinary liability  of  general  partners,  the 
names  of  the  partners  of  the  Lindsey  Mer- 
cantile Company,  Limited,  with  a  designation 
of  which  were  general  and  which  were  spe- 
cial partners,  must  have  appeared  conspicu- 
ously upon  the  front  of  the  place  of  business 
of  said  partnership  during  the  time  while 
said  partnership  was  in  business;  and,  if 
you  shall  believe  from  the  eyidence  that  this 
requirement  was  not  complied  with,  you  shall 
find  for  the  plaintiff  against  all  the  defend- 
ants." 

The  court  instructed  for  plaintiff  as  fol- 
lows. 

•*No.  1.  The  court  instructs  the  jury  that 
in  order  that  the  special  partners  in  this  case 
may  be  relieved  of  the  ordinary  liability  of 
general  partners,  the  names  of  the  partners 
of  the  Lindsey  Mercantile  Company,  Limited, 
with  a  designation  of  which  were  general 
and  which  were  special  partners,  must  have 
appeared  conspicuously  on  the  front  of  the 
place  of  business  of  said  partnership  during 
the  time  while  said  partnership  was  in  busi- 
I  ness;  and,  if  yon  shall  believe  from  the  evi- 
dence that  this  requirement  was  not  substan- 
tially complied  with,  you  shall  find  for  the 
plaintiff  against  all  the  defendants. 

"No.  2.  The  court  Instructs  the  jury  that 
the  word  'conspicuously'  means  plain  to  the 
eye,  easily  seen." 

The  following  instructions  requested  by 
defendants  were  refused: 

"No.  1.  That  if  the  Jury  shall  believe  fron^ 
the  evidence  that  at  the  time  plaintiff  sold 
the  goods,  wares,  and  merchandise  shown  bj 
the  account  to  have  been  bought  plaintiff  oi 
its  officers  and  agents  had  knowledge  as  to 
who  were  the  general  and  who  were  the  spe- 
cial partners,  and  of  the  other  facts  connected 
with  the  formation  of  said  firm,  then  they 
are  estopped  to  deny  such  knowledge,  and 
from  Insisting  that  defendants  are  liable  to 
it,  and  the  Jury  will  find  for  the  defendants. 

'*No.  2.  That  if  the  jury  shall  believe  from 
the  evidence  that  at  the  time  the  debt  in  the 
declaration  mentioned  was  made  and  con- 
tracted the  names  of  the  partners,  with  a 
designation  of  which  were  general  and  which 
were  special  partners,  appeared  conspicuous- 
ly u];)on  the  front  of  the  place  of  business  of 
the  Lindsey  Mercantile  Company,  Limited, 
then,  with  reference  to  the  requirements  of 
the  statute,  the  court  tells  the  jury  defendants 
complied  with  the  same*  and  if  plaintiff  re- 
lies on  this  failure  of  the  defendants  to  com- 
ply with  the  statute  for  a  recovery,  and  the 
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Jury  sball  belleTe  defendants  have  complied 
therewith,  they  shall  find  for  the  defendants. 

"No.  3.  That  if  the  Jury  shall  believe  from 
the  evidence  that  the  names  of  the  partners, 
with  a  designation  of  wMch  were  special  and 
which  were  general  partners,  apx)eared  con- 
spicQoasly  upon  the  front  of  the  place  of 
business  of  the  lindsey  Mercantile  Company, 
liimited,  then,  with  reference  to  this  require- 
ment of  the  statute,  the  court  tells  the  jury 
that  defendants  complied  with  the  same,  and 
if  plaintiff  relies  on  this  failure  to  comply 
with  the  statute  for  a  recovery,  and  the  jury 
shall  believe  defendants  have  complied  there- 
with, they  will  find  for  the  defendants. 

"No.  4.  That  if  the  jury  shall  believe 
from  the  evidence  that  defendants  substan- 
tially complied  with  that  requirement  of 
section  2871  of  the  Code  of  1904,  with  refer- 
ence to  having  appeared  conspicuously  upon 
the  front  of  the  place  of  business  of  the 
Lindsey  Mercantile  Company,  limited,  the 
names  of  the  partners,  with  a  designation  of 
which  were  special  and  which  were  general 
partners,  and  the  plaintiff  relies  upon  their 
failure  to  do  so  for  a  recovery,  then  the 
jourt  tells  the  Jury  plaintiff  is  not  entitled  to 
recover  on  this  ground  in  this  action,  and  the 
Jury  will  find  for  the  defendants. 

"No.  5.  That  the  burden  of  proof  is  upon 
Che  plaintiff  to  make  out  its  case  by  a  pre- 
iK)nderance  of  the  evidence,  and  to  the  satis- 
faction of  the  jury." 

The  court  instructed  for  defendants  as  fol- 
lows: "The  jury  are  instructed  that  the 
evidence  in  this  case  shows  that  the  special 
partners  compiled  with  the  law  in  regard  to 
recording  and  publishing  the  paper  under 
which  the  defendant  partnership  was  formed, 
as  provided  by  statute,  and  the  plaintiff  con- 
not  recover  on  this  ground." 

H.  C.  Gilmer  and  J.  H.  Rhudy,  for  plaintiff 
in  error.  W.  S.  Poage,  R.  L.  Kirby,  and  W. 
D.  Tompkins,  for  defendants  in  error. 

KEITH,  P.  TheOglesby  Company,  Incor- 
porated, sued  C.  L.  Lindsey  and  others  in 
assumpsit,  claiming  the  sum  of  $586.30 
as  due  upon  an  account  for  goods  sold  and 
delivered.  The  defendants  appeared,  and 
pleaded  that  the  cause  of  action  mentio'ned  in 
the  declaration  was  contracted,  if  at  all,  by 
the  Lindsey  Mercantile  Company,  a  limited 
partnership  formed  and  doing  business  under 
the  laws  of  the  state  of  Virginia;  that  the  de- 
fendants other  than  C.  L.  Lindsey  were  only 
special  partners  of  the  Lindsey  Mercantile 
Company;  that  they  were  not  interested  or  in 
any  way  connected  with  the  Lindsey  Mercan> 
tile  Company  except  in  their  capacity  as  such 
special  partners,  and  at  a  subsequent  day  the 
defendants  appeared  and  filed  a  further  plea, 
setting  out  in  detail  the  fact  that  they  were 
liable  only  as  a  limited  partnership,  and  aver- 
ring their  compliance  with  the  statute  laws 
regulating  the  formation  of  such  partnerships; 
that  the  plaintiff  before  the  debt  in  the  dec- 
laration mentioned  was  contracted  had  full 
knowledge  of  the  organization  of  said  limited 


f  partnership,  who  composed  the  same,  how 
they  were  bound,  the  amount  of  capital  put 
in  by  each  of  said  partners,  and  who  were 
the  general  and  who  the  special  partners, 
and  to  what  extent  each  of  the  members  of 
the  firm  were  bound  for  the  debts  and  obli- 
gations of  the  partnership,  and  had  full  and 
complete  knowledge  of  every  fact  to  enable 
them  to  know  to  whom  they  were  and  how 
they  were  extending  credit;  and  that  by  reas- 
on of  the  premises  the  plaintiffs  were  es- 
topped from  asserting  the  demand  referred 
to  in  the  declaration  against  them  and  upon 
which  this  action  is  founded. 

Upon  the  trial  the  jury  found  a  verdict 
against  the  general  partner,  C.  L.  lindsey, 
and  in  favor  of  all  of  the  other  defendants, 
the  special  partners,  referred  to  in  the  dec- 
laration, upon  which  judgment  was  entered, 
and  to  this  judgment  a  writ  of  error  was 
awarded. 

"By  the  common  law  every  member  of  an 
ordinary  partnership  is  liable  in  solido  for 
the  debts  and  engagements  of  the  firm.  The 
law  ignoring  the  firm  as  anything  distinct 
from  the  persons  composing  it  treats  the 
debts  and  engagements  of  the  firm  as  the 
debts  and  engagements  of  the  partners,  and 
holds  each  partner  liable  for  them  according- 
ly."   George  on  Partnership,  §  109. 

"A  limited  partnership  \a  one  in  which  the 
liability  of  one  or  more,  but  not  ail,  of  the 
partners,  is  limited  to  the  amount  contribut- 
ed by  him  or  them  to  the  firm  capital  at 
the  time  of  the  formation  of  the  partner- 
ship. They  are  created  only  by  statute,  and 
exist  and  are  controlled  entirely  by  legisla- 
tive enactments."  Gilmore  on  Partnership,  $ 
204. 

The  statutes  regulating  the  formation  of 
limited  partnerships  in  this  state  are  found 
in  chapter  135,  Code  1904. 

Section  2S65  provides  that  the  persons 
forming  a  limited  partnership  "shall  make 
and  severally  sign  a  paper,  which  shall  state 
the  name  and  place  of  residence  of  each  part- 
ner, the  name  or  firm  name  under  which  the 
partnership  is  to  be  conducted,  who  are  gen- 
eral and  who  are  special  partners,  the  sum 
which  each  special  partner  contributes,  and 
whether  such  contribution  Is  made  in  cash 
or  in  other  property  at  cash  value,  or  to  what 
extent  in  each,  the  general  nature  of  the  busi- 
ness to  be  transacted,  the  place  or  places  of 
said  business,  the  duration  of  the  partner- 
ship. •  ♦  •  One  or  more  of  the  general 
partners  shall  also  make  oath  that  each 
sum  so  stated  to  be  contributed  has  been 
actually  contributed  in  the  form  set  forth  in 
said  paper.'* 

By  section  2866  it  is  provided  that  '*no  such 
partnership  shall  be  deemed  to  be  formed  un- 
til such  paper  and  a  certificate  of  such  oath, 
or  a  certified  copy  thereof,  shall  be  admitted 
to  record  as  to  each  person  signing  the  same 
in  each  county  and  corporation  in  which  the 
place  or  places  of  the  said  business  may  ba.  * 
The  said  paper  and  certificate  shall  be  re- 
corded in  a  separate  book  to  be  kept  for  the 


v«.) 


R.  a  OGLESBT  CO.  ▼.  UNDSET 


676 


purpose,  and  be  indexed  In  the  name  of  soch 
partnership.** 

By  section  2867  it  is  provided  tliat  "^e 
parties  shall  publish  a  copy  of  the  said  paper 
and  certiflcate  Immedlatcdy  after  they  are 
admitted  to  record  once  a  week  for  four  snc- 
cessire  weeks  in  a  newspaper  (if  soch  there 
be)  published  in  every  snch  connty  or  cor- 
poration; and,  if  no  newspaper  be  published 
in  any  such  county  or  corporation,  they  shall 
post  a  copy  of  such  paper  and  certiflcate  for 
four  successive  weeks  at  the  front  door  of 
the  courthouse  of  sudi  county  or  corporation. 
If  such  publication  or  posting  be  not  made, 
the  partnership  shall   be  deemed  general.*' 

By  section  2871  it  is  declared  that  "the 
names  of  the  partners,  with  a  designation 
of  whidi  are  general  and  which  are  special 
partners,  shall  appear  conspicuously  upon  the 
front  of  the  place  or  places  of  business  of 
the  partnership.    •    •    •    »» 

[1]  The  first  assignment  of  error  is  to  the 
ruling  of  the  court  as  set  out  in  plaintiff*s 
bill  of  exceptions  No.  1,  from  which  it  ap- 
pears that  T.  L.  Felts,  one  of  the  defendants, 
while  testifying  as  a  witness,  was  asked  by 
his  attorney  whether  or  not  he  had  made  any 
money  or  received  any  dividends  out  of  the 
business  of  the  Llndsey  Mercantile  Com- 
pany, to  which  plaintiff  by  counsel  objected, 
but  the  court  overruled  the  objection,  and 
permitted  the  witness  to  answer  the  question. 
The  witness  in  answering  said  question  said 
that  he  had  lost  all  the  money  he  had  put  into 
the  business  of  the  Llndsey  Mercantile  Com- 
pany, Limited,  and  had  never  received  any 
dividends  from  said  business.  The  plaintifT 
asked  the  court  to  strike  out  the  answer,  but 
the  court  refused  to  do  so. 

We  think  this  ruling  of  the  court  erroneous. 
It  was  wholly  immaterial  to  the  issue  wheth- 
er T.  L.  Felts  had  or  had  not  lost  the  money 
he  had  put  into  this  company,  or  whether 
he  had  or  had  not  received  any  dividends 
from  the  business.  That  the  debt  was  due  is 
shown  by  the  verdict  of  the  jury,  which  finds 
for  the  sum  demanded  against  the  general 
partner,  and  the  sole  question  is  whether 
there  has  been  a  compliance  with  the  statute 
which  exonerates  the  other  defendants, 
among  them  T.  L.  Felts,  from  liability  for 
this  debt 

[2,  3]  The  plaintiff  in  error  by  proper  bills 
of  exceptions  calls  in  question  the  propriety 
of  the  judgment  of  the  circuit  court  in  refus- 
ing certain  instructions  asked  for  by  the 
plaintiff  in  error,  and  in  giving  certain  other 
instructions  at  the  instance  of  the  defendants 
in  error. 

Instruction  No.  1,  asked  for  by  the  plain- 
tiff and  refused  by  the  court,  tells  the  jury 
that  they  must  find  for  the  plaintiff,  unless 
the  paper  offered  in  proof  as  the  statement 
and  affidavit  under  which  the  Llndsey  Mer- 
cantile Company  was  formed  had  been  re- 
corded in  the  clerk's  office  of  Grayson  county 
in  a  separate  book  kept  for  that  purpose, 


and  been  indexed  in  the  name  of  the  Llndsey 
Mercantile  Company,  Limited. 

It  appears  from  the  evidence  that  there 
was  a  book  in  the  clerk's  office  labeled 
"Roads"  and  "Limited  Partnerships";  that 
the  custom  of  keeping  road  records  in  this 
book  was  discontinued  before  the  said  articles 
were  recorded,  and  it  has  never  been  used 
since  for  road  purposes;  that  the  articles  are 
not  indexed  in  the  book  in  the  name  of  the 
Llndsey  Mercantile  Company,  Limited,  but 
that  the  index  shows  "Limited  Partnership"; 
and  that  this  partnership  is  the  only  limited 
partnership  which  appears  of  record  in  Gray- 
son county,  Va« 

It  is  a  matter  of  contention  between  the 
parties  whether  or  not  the  court  should  con- 
strue the  statutes  with  respect  to  limited 
partnerships  strictly  or  liberally,  and  upon 
this  subject  the  courts  seem  somewhat  at 
variance.  On  the  one  side  it  is  contended 
that  those  who  claim  under  a  statute  which 
derogates  from  the  common  law  must  show 
strict  compliance  with  its  terms;  on  the 
other  hand,  that  the  statutes  are  remedial 
in  their  nature  and  entitled  to  a  liberal  con- 
struction. 

Perhaps  the  suggestion  in  Bates  on  Limit- 
ed Partnerships,  i  13,  that  "provisions  for 
the  protection  of  third  persons  are  to  be 
liberally  construed  In  favor  of  such  persons, 
which  means  strictly  against  the  special 
partner;  and  provisions  which  cannot  affect 
the  rights  of  third  persons  will  be  liberally 
construed,  so  acT  not  to  forfeit  the  protection 
of  the  statute  without  reason,"  offers  a  sat 
isfactory  solution  of  the  difficulty.  It  seems  t» 
us  clear  that  as  the  liability  of  a  general  part* 
ner  is  in  solido  for  all  the  debts  of  the  firm, 
and  that  the  statute  law,  by  virtue  of  which 
alone  a  limited  partnership  exists,  has  pro- 
vided that  upon  a  compliance  with  its  terms 
special  partners  shall  come  under  a  limited 
liability,  there  is  no  hardship  in  requiring 
a  person  seeking  such  limitation  upon  his 
liability  to  show  a  compliance  upon  his  part 
with  the  terms  of  the  statute  upon  which 
he  relies — ^that  the  courts  should  adopt  and 
enforce  a  reasonable  construction  of  the 
statute  which,  on  the  one  hand,  will  not 
defeat  one  of  the  objects  of  the  law,  which 
is  to  induce  the  investment  of  capital  in 
business,  and  upon  the  other  hand  will  not 
under  cover  of  a  substantial  compliance  witl^ 
the  requirements  of  the  statute  fritter  awaj 
the  protection  which  the  law  has  thrown 
around  those  who  deal  with  the  firm. 

To  this  effect  is  section.  205  of  Gilmore  on 
Partnership,  where  it  is  said:  "The  better 
view,  and  the  one  toward  which  the  courtff 
are  now  tending,  would  seem  to  be  that 
those  provisions  of  the  statute  which  are 
clearly  for  the  protection  of  creditors  should 
be  strictly  complied  with,  but  that  a  mere 
formal  defect  or  technical  violation  of  the 
statute  should  not  make  the  special  partner 
liable  as  a  general  partner,  unless  It  can  be 
shown  that  creditors  have  been  mlsied.** 
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[4,  SI  PlaintUfs  Instruction  No.  1  we  think 
rery  well  Illustrates  what  we  conceive  to 
be  a  Just  and  reasonable  construction  <^  the 
law.  We  think  that  the  requirement  that 
the  paper  offered  In  evidence  as  the  state- 
ment and  affidavit  under  which  the  Lindsey 
Mercantile  Company,  Limited,  was  formed, 
should  be  recorded  In  a  separate  book  kept 
for  that  purpose,  was  sufficiently  compiled 
with  In  this  case,  as  shown  by  the  facts  to 
which  we  have  alluded;  but,  on  the  other 
Band,  the  requirement  of  law  that  the  state- 
ment be  Indexed  In  the  name  of  the  Lindsey 
Mercantile  Company,  Limited,  Is  not  answer- 
ed by  the  proof  that  the  Index  shows  "Lim- 
ited Partnership,"  and  that  this  partnership 
is  the  only  limited  partnership  which  ap- 
pears of  record  In  Grayson  county. 

[6,  7]  Instruction  No.  1,  asked  for  by  the 
defendants  In  error,  having  been  refused  by 
the '  court,  Is  not  the  subject  of  exception 
by  the  plaintiff  in  error,  but  the  principle 
which  It  embodies  is  one  of  importance,  and 
It  will  not  be  Improper  to  discuss  It.  It 
proceeds  upon  the  idea  that  knowledge  upon 
the  part  of  the  plaintiff  as  to  who  were  the 
general  and  who  were  the  special  partners, 
and  of  other  facts  connected  with  the  firm, 
was  sufficient  to  bring  the  defendants  within 
the  protection  of  the  law  as  to  special  part- 
ners. We  do  not  think  that  knowledge  has 
anything  to  do  with  the  question. 

It  was  said  by  this  court  in  Hoge  v.  Turn- 
er, 96  Va.  624,  32  S.  E.  291,  In  speaking  of 
section  2877  of  the  Code,  which  relates  to 
doing  business  as  a  trader  with  the  addition 
of  the  words,  "factor,"  "agent"  etc.,  that 
Its  provisions  apply  without  regard  to 
knowledge  by  the  creditor  of  the  principal, 
if  principal  there  be,  for  "knowledge  or 
want  of  knowledge  does  not  affect  the  ap- 
plication of  the  statute.  It  Is  an  Immaterial 
matter." 

In  19  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  p. 
340,  it  is  said:  "The  question  is  not  one  of 
good  faith  on  the  part  of  the  members,  nor 
of  notice  to  creditors,  nor  whether  the  cred- 
itors had  actual  knowledge  of  the  facts  re- 
quired to  be  set  out  In  the  recorded  state- 
ment, but  whether  the  members  conformed 
to  the  law  in  their  attempt  t6  form  a  limited 
partnership." 

In  30  Cyc,  at  page  762,  it  is  said  that 
"there  is  authority  for  the  view  that  per- 
sons who  deal  with  a  firm  as  a  limited  part- 
nership are  estopped  from  denying  the  va- 
lidity of  its  organization,  but  the  better  doc- 
trine is  that  creditors  are  not  thus  estopped, 
unless  they  have  advised  the  partners  to 
carry  on  their  business  in  this  irregular 
manner  or  have  expressly  assented  to  the 
limited  liability  of  the  special  partner." 

[t,  9]  Nor  will  good  faith  and  an  honest 
intention  to  comply  with  the  statute  protect 
the  special   partner;    nor   need   a   creditor 


prove  that  he  has  been  Injured  by  a  failure 
to  comply  with  the  statute.  The  statute 
must  be  actually  complied  with.  George  on 
Partnership,  §  197. 

[10]  Instructions  3  and  4  deal  with  so 
much  of  section  2871  as  provides  that  "the 
names  of  the  partners,  with  a  designation  of 
which  are  general  and  which  are  special 
partners,  shall  appear  conspicuously  upon 
the  front  of  the  place  or  places  of  business 
of  the  partnership." 

[11, 12]  That  we  consider  one  of  the  most 
material  provisions  of  the  statute  for  the 
protection  of  creditors  and  means  Just  what 
the  language  imports.  It  must  "appear" — 
that  Is,  be  obvious  and  manifest — "conspicu- 
ously"; that  is,  plain  to  the  eye,  and  easily 
seen.  There  must  be  some  sign  or  writing 
conveying  the  information  required  by  the 
statute  appearing  conspicuously  upon  the 
front  of  the  place  or  places  of  business  of 
the  partnership.  The  place  to  which  it  Is 
attached  must  be  conspicuous,  and  it  must 
also  be  conspicuous  in  the  sense  that  it  may 
be  easily  read. 

[13]  We  do  not  think  that  the  evidence  In 
this  case  in  these  respects  measures  up  to 
the  requirements  of  the  law.  Two  typewrit- 
ten papers  placed  at  a  height  of  8^4  feet 
from  the  floor,  illegible  to  one  standing  on 
the  floor  at  the  entrance  of  the  doors  or  on 
the  sidewalk  adjacent  thereto,  and  almost 
illegible  after  being  taken  down  from  their 
position  above  the  door,  one  of  them  written 
on  a  piece  of  paper  7%  inches  long  and  2% 
inches  wide,  and  the  other  1  Inch  wide  and 
about  4  Inches  long,  upon  which  nothing 
was  legible,  exposed  to  the  weather  for 
months,  are  neither  a  literal  nor  a  substan- 
tial compliance  with  the  law  upon  that  sub- 
ject. It  appears.  Indeed,  that  for  a  consid- 
erable period  of  time  there  were  no  notices 
such  as  the  law  required. 

We  are  of  opinion  that  the  Judgment 
should  be  reversed,  and  the  case  remanded 
for  further  proceedings  to  be  had  in  accord- 
ance with  this  opinion. 

Reversed. 


(112  Va.  869) 

WILKINSON  v.  DOBSEY. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16,  1911.) 

1.  Equity  (|  348*)--JuRisDicnoN— Mistake- 
Evidence. 

Equity  will  not  relieve  against  an  aUeged 
mistake  on  proof  of  a  pojsslbility  or  even  a 
probability  of  mistake;  but  the  existence  there- 
of must  be  established  by  the  clearest  and 
most  satisfactory  evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  §  20 ;   Dec.  Dig.  f  34a*] 

2.  Reformation    of    Inbtbumxitts  (|  20*>— 
Gbounds. 

Equity  will  reform  a  written  instrument 
where  there  has  been  an  innocent  omission  or 
insertion   of   a   material    stipulation,    contrary 
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to  the  intention  of  both  iMirties,  and  under  a 
mutual  mistake,  and  where  there  has  been  a 
mistake  of  one  party,  accompanied  by  fraud 
or  other  inequitable  conduct  of  the  remaining 
parties. 

[EM.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  {  SO;  Dec.  Dig.  § 
20.*} 

8.  Reformation   of   Instbuments  ({   46*)  — 
Mistake  ob  Fraud— Evidence. 

In  a  suit  to  compel  ^performance  of  a  con- 
tract to  convey  real  estate,  which  defendant 
executed  to  her  husband's  creditor  in  payment 
of  a  debt,  evidence  held  insufficient  to  establish 
that  she  was  induced  to  execute  the  instrument  by 
fraud  or  mistake  as  to  her  liability  on  the  notes 
executed  by  her  husband  to  secure  the  debt 

[£2d.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §  159;  Dec.  Dig.  S 
45.«] 

Appeal  from  Corporation  Court  of  City  of 
Roanoke. 

Bill  by  J.  H.  Wilkinson  against  E.  B. 
Dorsey  for  specific  performance.  Decree  for 
defendant,  and  complainant  appeals.  Re- 
versed. 

0.  B.  &  H.  M.  Moomaw  and  Hall,  Woods  & 
Jackson,  for  appellant  Scott,  Altizer  & 
Watts,  for  appellee. 

KEITH,  P.  The  object  of  the  bill  in  this 
case  was  to  obtain  the  specific  performance 
of  a  contract  for  the  sale  of  land  lying  in 
the  city  of  Roanoke,  which   Is  as   follows: 

"This  contract,  made  this  21st  day  of  Sep- 
tember, 1906,  by  and  between  E.  E.  Dorsey, 
party  of  the  first  part,  and  J.  H.  Wilkinson, 
party  of  the  second  part: 

^'Whereas,  the  said  E.  E.  Dorsey  and  her 
late  husband,  Joseph  M.  Dorsey,  are  indebted 
to  the  said  J.  H.  Wilkinson  in  the  sum  of 
$800,  evidenced  by  the  notes  of  the  said  Jo- 
seph M.  Dorsey;   and 

"Whereas,  the  said  party  of  the  first  part 
is  anxious  to  provide  for  the  payment  of 
said  debt  and  is  willing  to  make  provision 
therefor: 

"Now,  therefore,  this  contract  witnesseth, 
that  the  said  E.  E.  Dorsey  agrees  to  sell  to 
the  said  J.  H.  Wilkinson  all  that  lot  or  par- 
cel of  land  lying  and  being  in  the  city  of 
Roanoke,  Va.,  and  described  as  follows,  to 
wit:    •    •    • 

"And  in  consideration  of  the  above  agree- 
ment the  said  J.  H.  Wilkinson  agrees  to 
pay  to  the  said  B.  B.  Dorsey  the  sum  of  |900 
for  said  property. 

"It  is  agreed  between  the  parties  that  set- 
tlement and  payment  for  the  above  property 
shall  be  made  when  the  property  which  was 
owned  by  the  said  Joseph  M.  Dorsey,  to  wit, 
two  lots  of  land,  one  lying  on  the  west  of 
the  above  described  lot,  and  one  on  the  east 
thereof;  is  sold  by  decree  of  court,  and  it 
is  mutually  agreed  that  so  much  of  the  pro- 
ceeds of  the  sale  of  the  said  two  lots  be- 
longing to  the  said  Joseph  M.  Dorsey  as  is 
not  required  for  the  payment  of  the  cost 
of  the  suit  and  other  indebtedness  of  tbe 


said  Joseph  M.  Dorsey,  shall  be  applied  to 
the  payment  of  the  indebtedness  of  the  said 
Joseph  M.  Dorsey  and  Ella  B.  Dorsey  to  J. 
H.  Wilkinson;  that  the  balance  of  the  in- 
debtedness to  the  said  J.  H.  Wilkinson  shall 
be  deducted  from  the  nine  hundred  dollars 
($900.00),  the  purchase  price  of  the  above 
described  lot,  and  that  any  balance  which 
may  be  due  by  the  said  J.  H.  Wilkinson  upon 
said  lot  shall  be  paid  by  the  said  J.  H. 
Wilkinson  to  the  said  Ella  E.  Dorsey. 

"Witness  the  following  signatures  and 
seals  tbe  day  and  year  first  above  written. 

"Ella  B.  Dorsey.      [Seal.] 
"J.  H.  Wilkinson.     [Seal.]" 

This  contract  was  acknowledged  before  a. 
notary  public  on  the  day  of  its  date,  and  was 
admitted  to  record  on  the  11th  day  of  Octo^ 
her  following. 

Mrs.  Ella  E.  Dorsey  filed  an  answer,  in 
which  she  says  that  she  was  the  wife  of 
Joseph  M.  Dorsey,  who  died  in  the  year 
1908,  owning  the  two  vacant  lots  in  the  bill 
mentioned,  and  leaving  her  and  her  three 
children  with  no  other  means  of  support 
than  the  property  mentioned  in  said  contract, 
which  was  conveyed  to  her  as  her  separate  es- 
tate In  the  year  1890;  that  shortly  after  the 
death  of  her  husband,  she  being  utterly  ig- 
norant of  business  and  wholly  unadvised  as 
to  her  rights,  the  complainant  told  her  that 
he  held  notes  of  her  husband,  upon  which 
her  name  appeared  as  indorser,  to  an  amount 
of  about  $800;  ths^t  thereupon  respondent 
informed  the  complainant  that  she  had 
never  indorsed  said  notes,  and  that  if  her 
name  appeared  upon  them  it  was  placed 
there  without  her  knowledge  or  consent;  that 
nevertheless  the  complainant  insisted  that 
respondent  was  liable  on  said  notes,  and 
said  that  they  had  been  brought  to  him  with 
her  name  on  them  by  respondent's  husband, 
and  that  she,  or  at  least  the  property  con- 
veyed to  her,  was  liable  for  their  payment; 
that  complainant  then  proposed  that  re- 
spondent should  go  with  him  to  the  office  of 
the  Honorable  C.  B.  Moomaw,  whom  he  rep- 
resented to  respondent  as  being  a  good 
lawyer,  and  one  who  would  rightly  advise 
her  as  to  her  liabilities  in  the  premises; 
that,  wishing  to  do  what  was  right,  she  com- 
plied with  this  suggestion,  and  when  she 
reached  the  office  of  Mr.  Moomaw  she  was 
there  again  told  that  she  and  her  property 
were  liable  for  the  debt;  that,  so  believing, 
and  in  ignorance  of  the  fact  that  Mr.  Moo- 
maw was  then  the  attorney  for  the  com- 
plainant, she  entered  into  the  contract  in 
the  bill  mentioned,  which  was  then  and 
there  prepared  at  the  dictation  of  Mr.  Moo- 
maw and  in  his  office;  that  she  never  would 
have  entered  Into  the  contract  unless  she 
had  believed  that  she  or  her  property  was 
liable  for  the  indebtedness;  that  she  had 
full  confidence  that  Judge  Moomaw  would 
advise  her  correctly,  and  does  not  now  be- 
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lleve  that  be  would  have  permitted  her  to 
sign  the  contract,  unless  he  was  satisfied 
that  she  was  liable  for  the  payment  of  said 
indebtedness.  The  facts  with  reference  to 
the  $800  debt  are  stated  to  be:  That  her 
husband,  Joseph  M.  Dorsey,  was  indebted 
to  the  complainant  for  materials  furnished 
him  some  time  previous  to  his  death;  that 
after  said  indebtedness  had  been  Incurred 
and  was  long  past  due  her  husband  gave 
to  Wilkinson  certain  notes  covering  the 
same,  upon  which  he  had  placed  her  name  as 
indorser,  without  her  knowledge  and  con- 
sent; that  the  existence  of  these  notes  was 
unknown  to  respondent  until  she  was  advis- 
ed thereof  by  Wilkinson  after  her  husband's 
death.  The  answer  further  states  and 
charges:  That  the  contract  Is  the  result  of 
a  mutual  mistake  of  the  parties  thereto,  or, 
if  complainant  was  not  mistaken  in  the 
premises,  it  was  the  result  of  fraudulent 
and  Inequitable  conduct  on  his  part,  and  she 
prays,  not  only  that  specific  performance 
may  be  denied,  but  that  the  court  will  pro- 
ceed further  and  decree  that  the  contract  be 
annulled  and  set  aside,  and  to  that  end  that 
her  answer  may  be  taken  and  treated  as 
a  cross-bill,  and  that  complainant  may  be 
required  to  answer  the  same,  but  not  under 
oath,  and  that  all  other  and  general  relief  may 
be  granted  respondent  as  the  nature  of  her 
case  may  require  and  to  equity  shall  seem 
meet 

Wilkinson  answered  this  cross-bill,  deny- 
ing its  allegations,  and  giving  his  version  of 
the  transactions  which  led  up  to  the  execution 
of  the  contract  set  up  in  his  bill.  Upon  the 
issues  thus  made,  depositions  were  taken, 
and  the  case  was  submitted  to  the  corpora- 
tion court,  which  entered  a  decree,  denying 
the  specific  execution  of  the  contract  in  the 
bill  mentioned^  and  decreeing  its  cancellation 
as  prayed  for  in  the  cross-bill,  and  from  that 
decree  an  appeal  was  allowed. 

It  appears  from  the  proof  that  Joseph  M. 
Dorsey  was  a  contract  plasterer  in  the  city 
of  Roanoke;  that  Wilkinson  was  a  merchant 
dealing  in  building  material;  and  that  In 
the  course  of  business  Dorsey  became  In- 
debted to  him.  In  the  month  of  January, 
1908,  Dorsey  owed  Wilkinson  about  $800. 
He  was  unable  to  pay  the  whole  of  the  debt 
at  one  time,  and  proposed  to  dose  the  ac- 
count by  notes  signed  by  himself  and  in- 
dorsed by  his  wife,  the  defendant  in  this 
suit,  and  accordingly  eight  notes  for  $100 
each  were  prepared,  payable  consecutively  at 
from  one  to  eight  years.  Dorsey  executed 
these  notes  on  his  part,  and  was  about  to 
indorse  them  on  behalf  of  his  wife,  when 
Wilkinson  said  to  him:  "I  thought  that  you 
would  have  your  wife  Indorse  these  notes?" 
to  which  Dorsey  replied:  *'Well,  she  is. 
This  is  the  way  we  do  our  business.  If  yon 
doubt  my  word,  call  up  Mrs.  Dorsey."  This 
Wilkinson  declined  to  do,  whereupon  Dor- 
sey went  to  the  telephone  and  called  up  his 
wife  and  spoke  to  her  about  the  matter,  and 


asked  her  if  it  would  be  all  right  for  him 
to  indorse  her  name.  Wilkinson  did  not  hear 
Mrs.  Dorsey*s  reply,  but  he  knew  the  number 
of  the  telephone  of  Dorsey*s  house,  and  knew 
that  Dorsey  called  the  right  number.  When 
the  conversation  over  the  telephone  was 
finished,  Dorsey  remarked,  "I  told  you  it 
was  all  right,"  and  proceeded  to  write  his 
wife's  name  on  the  back  of  the  notes.  On 
the  Ist  of  May,  1908,  Dorsey  died  without 
having  paid  any  of  the  eight  notes;  none 
of  them  at  the  time  being  due.  Some  time 
after  the  death  of  Dorsey,  his  widow,  the 
defendant  in  this  suif:,  went  to  Wilkinson's 
place  of  business,  and  stated  that  she  want- 
ed to  make  arrangements  for  the  payment  of 
these  notes.  She  said  that  she  could  not 
pay  the  debt  and  continue  to  live  on  her 
property,  and  she  wanted  to  go  north  and 
live  with  her  husband's  people,  and  asked 
Wilkinson  to  take  charge  of  her  house  and 
rent  it,  and  use  the  rents  for  the  payment 
of  the  notes,  but  that  she  did  not  want  to 
leave  the  city  until  the  fail  of  the  year. 
Some  time  in  the  month  of  September,  she 
telephoned  to  Wilkinson  and  asked  him  to 
come  down  to  her  home.  When  he  went 
there,  she  stated  to  him  that  she  wanted  to 
sell  him  the  property — ^not  only  her  property, 
but  the  two  vacant  lots  belonging  to  her 
husband.  She  asked  Wilkinson  the  sum  of 
$1,200  for  the  whole  property,  and  out  of 
the  proceeds  of  this  sale  she  proposed  to 
pay  to  Wilkinson  the  notes  above  referred 
to,  and  let  him  pay  her  the  difference.  Wil- 
kinson was  of  the  opinion  that  the  whole 
property  was  worth  about  $1,300;  the  house 
and  lot  being  worth  $900,  and  the  vacant 
lots  $200  each.  It  developed  that  Mrs.  Dor- 
sey was  not  the  owner  of  all  the  property* 
and  that  her  late  husband  was  the  owner  of 
the  two  vacant  lots;  whereupon  Wilkinson 
stated  that  he  doubted  if  she  could  make 
sale  of  her  husband's  property.  A  few  days 
after  this  conversation,  Mrs.  Dorsey  came 
up  town,  and  telephoned  to  Wilkinson  to 
meet  her  at  the  bank.  When  they  met,  she 
said  that  she  wanted  some  money,  and  there- 
upon Wilkinson  Indorsed  h^  note  for  $75. 
At  that  time  Wilkinson  said  to  her  that  he 
had  consulted  an  attorney  with  reference 
to  her  -right  to  sell  the  property  of  her  hus- 
band, and  that  the  attorney  was  of  the  opin- 
ion that  she  could  not  do  so,  and  suggested 
that  they  go  to  the  office  of  Mr.  Moomaw, 
an  attorney  in  the  city  of  Roanoke,  which 
they  did.  On  reaching  the  office  of  Mr.  Moo- 
maw, Mrs.  Dorsey,  after  being  Introduced 
to  him,  proceeded  to  state  the  facts  herein- 
before set  forth — that  her  husband  was 
dead;  that  he  owned  two  vacant  lots,  and 
that  she  owned  a  house  and  lot  situated 
between  them;  that  Wilkinson  held  notes 
of  Dorsey  for  $800,  upon  which  she  was  In- 
dorser, and  that  she  wished  to  pay  this 
debt  by  a  sale  of  the  property  to  Wilkinson, 
receiving  from  him  the  difference.  In  the 
conversation  that  ensued,  it  appeared  that 
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In  addition  to  the  notes  held  by  Wilkinson 
Dorsey  was  indebted  to  a  nnmber  of  other 
people  in  the  city  of  Roanoke.  Mrs.  Dorsey 
also  stated  that  she  was  willing  to  take 
$1,200  for  the  whole  property,  but,  being  in- 
formed that  she  could  not  sell  Dorsey's  lots, 
she  expressed  her  willingness  to  sell  her 
Individual  property  to  Wilkinson  for  the 
sum  of  $800  in  discharge  of  his  debt,  and  at 
that  time  Wilkinson  said  he  was  willing 
to  pay  her  $900  for  it  Mr.  Moomaw  suggest- 
ed to  Mrs.  Dorsey  that  such  an  arrangement 
would  not  be  fair  to  her,  as  she  was  only  the 
tndorser  on  the  notes  and  secondarily  liable; 
that  the  property  of  Joseph  M.  Dorsey  should 
be  exhausted  first;  and  that  if  she  should 
pay  the  whole  of  tJiat  debt  out  of  her  prop- 
er^ It  would  leave  his  property  for  his 
other  creditors;  whereas  it  should  be  ap- 
plied to  the  debts  which  he  owed  ratably, 
and  she  should  only  be  required  to  pay  such 
balance  of  the  notes  as  was  left  after  the 
property  of  Dorsey  was  exhausted.  Seeing 
the  propriety  of  this  suggestion,  Mrs.  Dor- 
sey and  Wilkinson  thereupon  entered  into 
a  contract,  in  which  Mrs.  Dorsey  agreed  to 
sell  to  Wilkinson  her  house  and  lot  for  the 
sum  of  $900.  The  contract  provided  that 
a  suit  should  be  brought  to  settle  the  estate 
of  Joseph  M.  Dorsey  and  subject  his  prop- 
erty to  the  payment  of  his  debts ;  that  such 
portion  of  the  proceeds  of  said  property  as 
would  be  applicable  to  the  payment  of  Wilkin- 
son's debt  should  be  credited  on  said  debt; 
and  that  the  balance  of  said  debt  should  be 
deducted  by  Wilkinson  from  the  purchase 
price  he  was  to  pay  Mrs.  Dorsey  for  her 
property.  A  creditor's  bill  was  filed  to  sub- 
ject Dorsey's  property  to  the  payment  of 
his  debts,  and,  the  property  being  sold,  Wil- 
kinson received  on  his  debt  about  $124,  and 
was  then  ready  to  make  a  settlement  with 
Mrs.  Dorsey  for  her  property,  and  pay  her 
what  was  coming  to  her  and  receive  a  deed 
to  the  property. 

This  recital  of  facts  is  taken  in  a  large 
degree  from  the  petition  for  appeal,  and  is 
fully  sustained  by  the  preponderance  of  the 
testimony.  There  is,  indeed,  but  little  con- 
tradiction between  the  testimony  of  Mrs. 
Dorsey  and  that  of  the  witnesses  for  Wil- 
kinson. The  only  material  difference  is 
that  Mrs.  Dorsey  asserts  that  she  never 
authorized  her  husband  to  indorse  her  name 
upon  the  notes ;  that  she  signed  the  contract 
in  the  bill  mentioned,  believing  that  she 
was  bound  to  pay  those  notes;  that  she 
was  not  advised  that  she  was  not  liable  upon 
them ;  and  that  she  had  never  seen  the  notes 
imtil  they  were -shown  to  her  at  the  time  she 
gave  her  testimony. 

In  her  testimony,  in  answer  to  questions, 
she  said: 

"Q.  You  placed  the  proi>erty  you  owned 
as  being  worth  about  $800  at  that  time, 
didn't  you?  A.  $900  was  what  Mr.  Wilkin- 
son said. 

'Q.  I  understand ;  but  you  placed  the  full 
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value  of  the  property  at  $1,200,  and  yon 
said  the  two  lots  were  worth  $200  apiece? 
A.  Yes,  sir. 

"Q.  And  it  was  then  that  Mr.  Wilkinson 
said  he  would  give  you  $900?    A.  Yes,  sir. 

*'Q.  You  also  remember,  don't  you,  we  were 
making  a  calculation  as  to  the  amount  of 
your  debts?    A.  Yes,  sir. 

"Q.  That  I  stated  to  you  if  you  sold  your 
property  that  way  you  would  not  have  much 
left?  A.  Yes,  sir;  after  you  brought  in 
those  notes  of  Mr.  Dorsey. 

"Q.  After  I  calculated  what  you  owed  Mr. 
Wilkinson  and  the  other  debts  which  yoi^ 
named,  and  got  what  you  valued  the  prop- 
erty at,  I  told  you  that  if  you  would  sell  the 
property  that  way  you  would  not  have  much 
left?  A.  Yes;  you  did;  but  you  see  I  did  not 
know  anything  about  those  notes  when  I 
was  trying  to  sell  Mr.  Wilkinson  the  proper- 
ty. 

"Q.  You  knew  it  before  yon  came  to  my 
office?  A.  I  do  not  remember  that  1  knew 
anything  about  the  notes  until  I  came  to 
the  office.  I  Imew  Joe  owed  Mr.  Wilkinson, 
but  I  did  not  know  anything  atx)ut  the  notes 
until  I  came  to  your  office. 

"Q.  Didn't  you  say  Mr.  Wilkinson  spoke  to 
you  about  the  notes  at  your  house  when  you 
called  him  down  there?  A.  He  did  not  say 
anything  to  me  about  the  notes,  but  1  knew 
Joe  owed  Mr.  Wilkinson  the  money;  but 
there  was  nothing  said  to  me  about  the 
notes. 

**Q.  Now,  who  spoke  first  about  the  debt  at 
your  house,  you  or  Mr.  Wilkinson?  A.  I 
must  have  spoken  first  about  it 

"Q.  You  spoke  about  the  debt  coming  off 
the  price  of  the  property?  A.  I  thought,  you 
know,  that  it  would  leave  me — yes;  I  re- 
member I  spoke  about  that  coming  off  the 
property.  But,  you  see,  I  thought  after  Mr. 
Wilkinson  got  his  money,  why,  there  would 
be  something  coming  to  me.  When  I  asked 
him  about  selling  him  the  property,  I  did  not 
know  anything  about  the  notes.  I  Imew  Joe 
owed  this  money,  and  I  thought  if  I  could 
sell  him  the  property  then  there  would  be 
something  coming  to  me. 

*'Q.  And  you  offered  to  sell  him  the  prop- 
erty and  take  Mr.  Wilkinson's  debt  out  of 
it,  and  then  pay  you  the  balance?  A.  Yes; 
after  I  sold  him  all  this  property.  Then  he 
said  to  me,  after  I  proposed  soling  him  all 
the  property:  *Well,  you  cannot  sell  Mr. 
Dorsey's  property.  That  will  have  to  go 
through  court"* 

We  think  it. appears,  not  only  from  the 
evidence  of  other  witnesses,  but  from  the 
testimony  of  Mrs.  Dorsey  herself,  that  she 
knew  of  this  indebtedness  on  the  part  of 
her  husband;  that  she  intended  to  pay  it 
out  of  the  proceeds  of  the  sale  of  her  prop- 
erty; that  she  herself  made  the  first  propos- 
al to  that  effect;  and  that  her  subsequent 
attitude  Is  due  to  two  causes:  First  the 
fact  that  she  found  her  husband's  Indebted- 
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ness,  otber  than  that  to  Mr.  Wilkinson, 
would  absorb  tbe  greater  part  of  his  proper- 
ty; and,  secondly,  to  influences  which  will 
always  exert  themselTes  to  a  greater  or  less 
extent  under  similar  conditions.  Immediate- 
ly upon  the  death  of  her  husband,  she  felt 
a  disposition  to  provide  for  his  debts,  which 
insensibly  faded  with  time,  while,  on  the 
other  hand,  the  pressure  of  her  situation 
was  making  itself  felt  each  day  with  great- 
er force.  Here  was  a  debt  contracted  by  her 
husband  in  the  ordinary  course  of  business, 
for  which  he  gave  negotiable  notes,  placing 
tier  name  upon  them  as  Indorser  as  he  had 
before  done  without  objection  on  her  part. 
There  was  a  strong  motive  to  protect  his 
good  name,  which  prevailed  with  her  In  the 
first  Instance;  but,  ascertaining  that  there 
was  perhaps  no  legal  liability  upon  her,  the 
pressure  of  conditions  finally  overcame  the 
sentiment  by  which  she  had  been  at  first  in- 
fluenced, and  she  determined  to  stand  upon 
her  legal  rights. 

There  is  nothing  to  Indicate  that  Mrs. 
Dorsey  is  ignorant  or  incompetent.  She  says 
that  she  had  frequently  Indorsed  her  hus- 
band's notes  before,  but  carefully  discrimi- 
nates as  to  the  character  of  the  notes  which 
It  was  her  custom  to  indorse;  and  we  think 
the  reading  of  the  exhibit  filed  with  the  bill 
of  itself  plainly  sets  forth  and  carefully  pro- 
tects her  rights,  and  shows  knowledge  upon 
her  part  of  every  essential  condition.  That 
she  executed  that  instrument  is  not  denied, 
and  she  was  bound  by  it,  unless  she  main- 
tains her  position  that  it  was  obtained  from 
her  by  fraudulent  misrepresentation,  or  by 
mutual  mistake. 

[1]  In  iSolenberger  v.  Strickler,  110  Va. 
273,  65  S.  E.  566,  it  is  said  that  equity  will 
not  relieve  against  a  mistake,  unless  it  be 
established  by  the  clearest  and  most  satis- 
factory evidence.  Bibb  v.  Am.  Coal  &  Iron 
Co..  109  Va.  261,  64  S.,  E.  32. 

[2]  It  is  not  enough  to  show  a  possibility 
or  even  a  probability  of  mistake.  As  was 
said  by  Lew^is,  P.,  in  Shenandoah  Val.  R.  Co. 
V.  Dunlop,  86  Va.  346,  10  S.  E.  239:  "The 
authorities  all  agree  that  equity  has  juris- 
diction to  reform  written  instruments  in  two 
well-defined  classes  of  cases  only,  viz.:  (1) 
Where  there  has  been  an  Innocent  omission 
or  insertion  of  a  material  stipulation,  con- 
trary to  the  intention  of  both  parties,  and 
under  a  mutual  mistake;  and  (2)  where 
there  has  been  a  mistake  of  one  party,  ac- 
companied by  fraud  or  other  inequitable 
conduct  of  the  remaining  parties.  But  so 
-great  and  obvious  is  the  danger  of  permit- 
ting the  solemn  engagements  of  parties, 
when  reduced  to  writing,  to  be  varied  by 
parol  evidence,  that  in  no  case  will  relief  be 
granted,  except  where  there  is  a  plain  mis- 
take, clearly  made  out.  by  satisfactory  and 
unquestionable  proof.    According  to  some  of 


the  cases,  there  must  be  a  certainty  of  the 
error.  At  all  events,  the  party  alle^ng  the 
mistake  must  show  by  evidence  which  leaves 
no  reasonable  doubt  upon  the  mind  of  the 
court,  not  only  exactly  in  what  the  mistake, 
if  any,  consists,  but  the  correction  that 
should  be  made.  *  *  *  A  rule  less  rigid 
would  be  fraught  with  Infinite  misdiief* 
since  It  would  be  destructive  to  the  certainty 
and  safety  of  written  contracts."  See,  also, 
Donaldson  v.  Levine,  93  Va«  472,  25  S.  E.  541; 
Snyder  v.  Grandstaff,  96  Va.  473,  31  S.  E. 
647,  70  Am.  St.  Rep.  863. 

[3]  The  evidence  In  this  case  not  only  fails 
to  establish  fraud  or  mistake  by  clear  and 
satisfactory  proof,  but  the  preponderance  of 
the  proof  maintains  the  fairness  and  tnteg* 
rity  of  the  transaction. 

We  are  of  opinion  that  the  decree  of  the 
corporation  court  should  be  .  reversed,  and 
the  cause  remanded  for  further  proceedings 
to  be  had,  not  in  conflict  with  this  opinion. 

Reversed. 


(112  Va.  7»1) 

MARTIN  V.  MARTIN. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16.  1911.) 

L  Partition  (§  4*)— Nature  of  '•Partitiok.'* 
"Partition"  is  the  division  between  two 
or  more  persons  of  lands  which  they  jointly 
own  as  coparceners,  joint  tenants,  or  tenants 
in  common,  and  before  land  purchased  by  one 
of  them  can  be  brought  into  a  partition  suit 
along  with  lands  jointly  owned,  pursuant  to 
a  verbal  agreement,  a  state  of  facts  must  be 
established  which  will  authorize  a  specific  per- 
formance of  the  verbal  agreement. 

[Ed.    Note.-— For  other   cases,    see   Partition* 
Cent.  Dig.  §§  6-12 ;   Dec  Dig.  §  4.* 

For  other  definitions,  see  Words  and  Phras^ 
es,  vol.  6,  pp.  5188-5190.1 

2.  Specific  Performance  (§  41*)  — Verbal 
Agreement  for  Partition— EJnforckment 
•-CoNoiTiONB  Precedent. 

Under  the  statute  of  frauds  (Code  1904,  | 
2840),  a  verbal  agreement  for  partition  is  not 
enforceable,  unless  the  agreement  is  certain  and 
definite,  and  the  acts  of  part  performance  re- 
fer to  and  result  from  the  agreement;  and 
the  agreement  must  have  been  so  far  executed 
that  a  refusal  of  full  execution  will  operate  . 
as  a  fraud  on  the  party  seeking  enforcement. 

[Ed.  Note.— For  other  cases.  Bee  Specific  Per- 
formance, Cent.Dig.  §§  120-123 ;    DecDig.  S  41-*] 

3.  Specific    Performance  (|  43*)  — Vwibal 

AGREEMENT     FOR     PARTITION     OF     REAX    ES- 
TATE—PaRT  Performance. 

Plaintiff  and  defendant  purchased  the  in- 
terests of  their  brothers  ana  sisters  In  land 
of  their  deceased  father,  pursuant  to  an  oral 
agreement  that  adjacent  land,  previously  pur- 
chased by  defendant  alone,  should  be  consid- 
ered a  part  of  the  father's  land  for  imrtition 
between  plaintiff  and  defendatit.  Plaintiff  fur- 
nished his  share  of  the  money  for  the  purchase 
of  the  intecests,  the  cultivation  of  the  land, 
and  the  raising  of  crops,  the  proceeds  of  which 
went  to  the  support  of  plaintiff  and  defend- 
ant, the  surplus  being  used  to  pay  fbr  the  in- 
terests purchased,  and  the  interests  so  pur- 
chased were  paid  wholly  out  of  the  crops  raised 


*For  other  cases  see  same  topic  and  section  NUMBB2R  la  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep*r  indexes 
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by  the  joint  labor  of  plaintiff  and  defendant. 
Held,  that  the  acta  of  performance  by  plain- 
tiff did  not  take  the  agreement  out  of  the  stat- 
ate  of  frauds  (Code  1904  I  2840)»  and  it  was 
not  enforceable. 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {§  134-138;  Dec.  Dig.  f 
43,*] 

4.  Specific   Pbrfobmancb   (§    41*)— Vebbai* 

Agreement  pob  Partition— Enforcement. 

The  evidence  did  not  show  a  state  of  facts 

justifying  enforcement  of  the  agreement,  within 

the  rule  that,  to  justify  the  enforcement  of  a 

Earol  contract  for  partition,  the  contract  must 
aye  been  so  far  executed  that  a  refusal  of 
full  execution  will  operate  as  fraud  on  the 
party  seeking  enforcement. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formanee,  Cent.Dig.  §|  120-123 ;  DecDig.  1 41.*] 

Appeal  from  Circuit  Court,  Roanoke  Comity. 

Suit  by  Lewis  J.  Martin  against  Thomas 
H.  Martin.  From  a  decree  for  plaintiff,  de- 
fendant appeals.    ReTersed  and  remanded. 

A  B.  King,  for  appellant  Horace  M.  Pox 
and  Hall,  Woods  &  Jackson,  for  appellees. 

KEITH,  P.  Arabia  Martin  died  in  1894, 
leaving  11  cliildren.  Among  tliem  were  Lew- 
is J.  Martin  and  Thomas  H.  Martin,  the 
parties  to  this  litigation.  Thomas  H.  Martin 
had  spent  four  years  of  his  life  in  the  West, 
where  he  bad  saved  some  money,  and  upon 
his  return  to  his  home  in  Roanoke  county 
he  purchased  60  acres  of  land  adjoining  his 
father's  farm,  for  which  he  paid  the  sum 
of  $1,000.  The  land  was  bought,  paid  for, 
and  the  deed  executed  to  him  before  his 
father  died.  Arabia  Martin,  at  the  time  of 
bis  death,  was  the  owner  of  a  farm  contain- 
ing about  204  acres,  and  Lewis  and  Thomas 
Martin  agreed  to  purchase  the  interest  of 
their  brothers  and  sisters  in  the  lands  of 
their  father.  In  execution  of  this  arrange- 
ment, they  succeeded  in  purchasing  all  of 
their  father's  real  estate,  except  the  interest 
of  two  of  their  sisters,  paying  for  the  inter- 
ests thus  purchased  the  sum  of  $2,750.  This 
money  was  obtained  from  sale  of  crops 
raised  on  the  lands  purchased  by  them, 
together  with  the  crops  raised  on  the  60 
acres  of  land  belonging  to  Thomas  H.  Mar- 
tin. 

During  the  progress  of  these  transactions, 
Thomas  and  Lewis  Martin  lived  together, 
and  the  proceeds  of  the  crops,  after  deduct- 
ing their  living  expenses,  were  used  in  pay- 
ing for  the  land  which  they  had  Jointly 
bought  From  time  to  time  temporary  loans 
were  negotiated  to  make  payments  as  they 
fell  due.  Some  of  them  were  secured  by 
deed  of  trust  on  the  land  Jointly  owned  by 
Thomas  and  Lewis  Martin,  and  some  upon 
the  individual  land  of  Thomas  Martin;  but 
all  were  paid  from  the  proceeds  of  the  crops, 
and  no  money  from  any  other  source  was 
used  in  making  payments  for  the  land. 
Thomas  and  Lewis  Martin  lived  together  in 
the  same  house  until  the  latter  part  of  April, 


1908.  About  that  time  they  undertook  to 
partition  the  land  which  they  had  bought, 
and  a  disagreement  arose  between  them 
which  resulted  In  Lewis  Martin  bringing  a 
suit  for  partition.^  In  it  he  states  that  it 
was  agreed  between  him  and  Thomas  Martin 
that  they  would  together  purchase  such  in- 
terest of  their  coheirs  as  they  could,  and, 
as  a  part  of  the  consideration  inducing  the 
complainant,  Lewis  Martin,  to  enter  into 
this  agreement  and  furnish  certain  moneys, 
the  60-acre  tract  of  land,  which  was  there- 
tofore purchased  by  and  deeded  to  Thomas 
Martin,  should  be  considered  as  a  part  of 
the  land  to  be  enjoyed  Jointly  and  held  by 
them,  together  with  such  lands  as  they  had 
Inherited  from  their  father,  Arabia  Martin, 
and  such  as  they  might  be  able  to  purchase 
as  aforesaid;  that  pursuant  to  this  agree* 
ment  complainant  and  Thomas  H.  Martin 
did  make  the  aforesaid  purchases,  the  com- 
plainant furnishing  the  money  that  he  had 
agreed  to  furnish;  and  that  they  did  there- 
after hold  and  enjoy  the  lands  thus  purr 
chased,  and  as  a  result  of  these  proceedings 
the  complainant  and  Thomas  Martin  were 
seised  and  possessed  each  of  a  one-half  un- 
divided  interest  in  and  to  the  60-acre  tract, 
as  well  as  the  interest  of  their  father's  estate 
which  they  had  inherited,  or  had  acquired 
by  purchase  from  their  coheirs.  The  bill 
further  avers  that  there  was  a  partition 
agreed  upon  between  the  complainant  and 
his  brother  Thomas,  by  which  all  of  their 
lands,  including  the  60  acres,  were  divided, 
and  that  the  two  brothers,  Lewis  and  Thom- 
as, had  entered  upon,  used,  cultivated,  and 
enjoyed  the  parcels  so  allotted  to  each  of 
them;  Thomas  Martin  making  numerous  and 
valuable  Improvements  upon  the  share  al- 
lotted to  him. 

Thomas  Martin  answered  the  bill,  and  de- 
nied all  the  material  allegations.  Proof  was 
taken,  and  the  circuit  court  decreed  that 
the  "contract  of  partition  heretofore  made 
between  Thomas  H.  Martin  and  Lewis  J. 
Martin,  as  set  out  and  alleged  in  said  bill, 
be  enforced  by  the  conveyance  as  herein- 
after provided,  to  the  said  Lewis  J.  Martin, 
of  the  following  described  property,  to  wit," 
and  from  that  decree  Thomas  Martin  ap- 
pealed. 

[1]  This  case  presents  something  more 
than  a  bill  for  the  partition  of  lands.  Aa 
is  set  forth  in  the  petition  for  an  appeal, 
''partition  is  the  division  between  two  or 
more  persons  of  lands  which  they  Jointly 
own  as  coparceners,  Joint  tenants,  or  tenants 
in  common,''  and  before  the  60-acre  tract 
which  was  purchased  by  Thomas  Martin  be- 
fore his  father's  death,  for  which  he  paid, 
and  to  which  he  held  title,  can  be  brought 
into  the  partition  suit  along  with  the  lands 
Jointly  owned  by  Thomas  and  Lewis  Martin 
as  purchasers  from  their  brothers  and  sis- 
ters,  a   state  of  facts  must  be  established 


•For  othor  cases  see  same  topic  and  section  NUMBBB  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Sorlea  ft  Rep'r  indexcp 
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which  win  entitle  Lewis  Martin  to  a  specific 
performance  of  the  verbal  contract  between 
him  and  Thomas  Martin  that  the  60-acre 
tract  should  be  considered  as  belonging  joint- 
ly to  Thomas  and  Lewis  l^artin. 

[2]  "Agreements  to  make  partition  can 
only  be  enforced  in  equity,  where  a  similar 
agreement  to  convey  land  could  be  enforc- 
ed."   1  Minor  on  Real  Property,  {  901. 

Under  the  statute  of  frauds  (section  2840 
of  the  Code),  no  action  shall  be  brought  up- 
on a  contract  for  the  sale  of  real  estate,  un- 
less some  memorandum  or  note  thereof  be 
in  writing,  and  signed  by  the  party  to  be 
charged  thereby,  or  his  agent. 

No  such  memorandum  or  note  appears  in 
this  record,  and  none  in  fact  existed.  To 
maintain  the  decree  of  the  circuit  court, 
therefore,  the  case  must  be  brought  within 
the  influence  of  Wright  v.  Pucket,  22  Grat 
870;  Plunkett  v.  Bryant,  101  Va.  818,  45 
B.  E.  742;  and  Reed  v.  Reed,  108  Va.  790, 
62  S.  E.  792.  Those  cases  are  to  the  effect 
that,  "in  order  to  Justify  a  court  of  equity 
in  the  enforcement  of  a  parol  contract  for 
the  sale  of  land  on  the  ground  of  part  per- 
formance, the  contract  must  be  certain  and 
definite  in  its  terms;  the  acts  of  part  per- 
formance relied  on  must  refer  to,  result 
from,  or  be  made  in  pursuance  of,  the  con- 
tract proved;  and  the  contract  must  haVe 
been  so  far  executed  that  a  refusal  of  full 
execution  would  operate  a  fraud  upon  the 
party  and  place  him  in  a  situation  which 
does  not  lie  in  compensation." 

[3]  Let  it  be  admitted  that  such  a  con- 
tract is  averred  in  the  bill  as  should  be 
specifically  executed,  if  maintained  by  proof. 
We  are  clearly  of  opinion  that  the  proof 
falls  far  short  of  that  which  is  required  by 
a  court  of  equity  for  the  enforcement  of  a 
parol  contract  for  the  sale  of  land.  The 
only  acts  of  performance  upon  the  part  of 
the  plaintiff  were  the  furnishing  of  his  share 
of  the  money  for  the  purchase  of  the  inter- 
ests of  his  coparceners,  the  cultivation  of 
the  land,  and  the  raising  of  crops,  the  pro- 
ceeds of  which  were  devoted,  first,  to  his 
own  support  and  tliat  of  his  brother,  and 
the  surplus  constituted  the  source  of  pay- 
ment of  the  purchase  price  of  the  land. 

[4]  It  must  be  observed  that  Thomas  Mar- 
tin is  making  no  objection  to  the  partition 
of  the  shares  purchased  by  him  Jointly  with 
Lewis  Martin  from  their  brothers  and  sis- 
ters. Those  purchases  were  the  act  of  Lew- 
is, as  well  as  of  Thomas.  Thomas  and 
Lewis  agreed  with  their  vendors  upon  what 
the  interests  purchased  were  fairly  worth, 
and  those  interests  have  been  paid  for  out 
of  crops  raised  by  their  Joint  labor,  belong- 
ing to  them  Jointly,  and  that  Joint  interest 
must  be  taken  to  compensate  the  Joint  pur- 
chasers for  their  outlay;  and  Lewis  and 
Thomas  must  be  considered  to  have  had  a 
sufficient  quid  pro  quo  for  what  each   of 


them  has  paid.  If,  In  addition  to  an  equal 
share  with  Thomas  in  the  land  Jointly  pur- 
chased, Lewis  is  to  be  held  entitled  to  one- 
half  of  the  60-acre  tract  bought  and  paid 
for  by  Thomas,  and  which  is  shown  to  be 
worth  about  $2,500,  then  the  result  would 
be  that  Lewis  would  be  the  owner  of  at 
least  twice  as  much  land  in  value  as  would 
fall  to  the  share  of  his  brother.  If  that 
were  the  result  of  a  bargain  fairly  made, 
between  people  of  sound  mind  and  capable 
of  contracting,  and  proved  to  the  satisfac- 
tion of  the  court,  there  would  be  no  choice 
but  to  enforce  it;  but  the  appellee  is  before 
the  court  asking  the  enforcement  of  what  is 
substantially  a  verbal  contract  to  convey 
land.  To  bring  it  within  the  influence  of 
the  equitable  principle  of  part  performance, 
he  must  show  such  a  state  of  facts  that  a 
refusal  of  a  full  execution  would  be  a  fraud 
upon  him,  and  place  him  In  a  situation 
which  does  not  lie  in  compensation.  In  this 
the  proof  that  he  adduces  wholly  fails. 
There  is  no  hardship  upon  him  in  refusing 
to  enforce  performance  of  the  contract;  for, 
without  reference  to  the  interest  which  he 
claims  in  the  60-acre  tract,  he  had  received 
a  full  equivalent  for  the  labor  performed 
and  the  money  expended  by  him. 

We  are,  for  these  reasons,  of  opinion  that 
the  decree  of  the  circuit  court  should  be  re- 
versed, and  the  cause  remanded  to  the  cir- 
cuit court,  with  direction  to  exclude  from 
the  partition  the  60-acre  tract,  the  title  to 
which  is  in  Thomas  Martin,  and,  as  to  the 
other  lands  mentioned  in  the  bill  and  pro- 
ceedings, to  make  partition  of  them  between 
the  plaintifiT  and  the  defendant 

Reversed. 


on  Va.  802) 


SILLING  V.  TODD. 


(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16,  191L) 

1.  Trusts  (8  81*)-"Resulting  Tbustb— Pay- 
ment OF  Consideration  fob  Convetancb 
TO  Another— Husband  and  Wifb. 

Where  property  is  bought  and  paid  for  by 
a  married  woman  with  her  own  means  and 
for  her  own  benefit,  a  conveyance  to  her  hus- 
band creates  a  trust  in  favor  of  the  wife,  which 
a  court  of  equity,  in  a  proper  proceeding,  will 
enforce. 

[E3d.  Note.— For  other  cases,  see  Trusti.  Cent 
Dig.  S§  115-118;   Dec  Dig.  {  81.*] 

2.  Bankbuptct  (S  303*)— AcnoN  by  Tbubtbb 
—Fraudulent  Conveyance  by  Bankbijtt 
—Sufficiency  of  Evidence. 

Evidence  in  a  proceeding  by  a  trustee  in 
bankruptcy  to  set  aside  a  conveyance  by  the 
bankrupt  to  his  wife,  acknowledged  and  de- 
livered within  a  month  of  his  involuntary  bank* 
ruptcy,  on  the  ground  that  a  transfer  was 
made  with  intent  to  hinder,  delay,  and  defraud 
the  bankrupt's  creditors,  hsld  insufficient  to 
sustain  a  decree  for  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankmptcy> 
Dec.  Dig.  §  303.*1 


•Por  other  eases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key.No.  Series  A  Rep'r  Indezes 
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Appeal  from  Circuit  Court,  Augusta  County. 

Bill  by  R.  A.  Todd,  trustee  of  the  bankrupt 
estate  of  John  H.  Silling,  against  Annie  B. 
SllUng.  Decree  for  plaintiff,  and  defendant 
appeals.    Decree  reversed,  and  bill  dismissed. 

Bumgardner  &  Bamgardner  and  Robertson 
&  Robertson,  for  appellant  J.  M.  Perry,  for 
appellee. 

HARRISON,  J.  Thla  record  shows  that  by 
deed  recorded  January  23, 1908,  John  H.  S1U- 
Ing  made  a  general  assignment  for  the  bene- 
fit of  his  creditors,  and  that  four  days  later 
he  was,  upon  the  petition  of  his  creditors, 
thrown  into  bankruptcy.  The  bill  in  this  pro- 
ceeding was  filed  in  the  circuit  court  of  Au- 
gusta county  by  R.  A.  Todd,  trustee  in  bank- 
ruptcy of  Billing,  assailing  the  validity  of  a 
deed  from  John  H.  Silling  to  his  wife,  the  ap- 
pellant, dated  February  15,  1906,  but  not  ac- 
knowledged and  delivered  until  January  9, 
1908,  conveying  to  her  a  storehouse  and  lot 
at  Stokesville,  in  Augusta  county,  and  asking 
to  have  the  same  set  aside  upon  the  ground 
that  the  transfer  was  made  with  intent  to 
hinder,  delay,  and  defraud  the  creditors  of 
John  H.  <Sllllng  within  the.  purview  of  the 
bankrupt  act,  and  also  because  within  the 
purview  of  that  act  it  constituted  a  preferen- 
tial payment  of  a  bond  of  Silling  to  his  wife, 
and,  further,  because  the  transfer  was  fraud- 
ulent and  void  under  the  laws  of  Virginia, 
and  therefore  void  under  the  bankrupt  act 

The  answer  filed  by  the  defendant,  Annie 
B.  Silling,  denies  every  charge  of  fraud  made 
in  the  bill  against  herself  or  her  husband, 
and  asserts  that  the  utmost  good  faith  char- 
acterized the  conveyance  to  her  which  is  as- 
sailed; that  the  lot  upon  which  the  store- 
house was  built  at  Stokesville  was  bought 
for  $100  by  her  and  paid  for  with  her  own 
means,  and  that  the  buUding  thereon  was 
erected  entirely  with  means  furnished  by  her 
for  that  purpose;  that  the  whole  was  an  in- 
vestment made  by  her  for  her  own  benefit; 
that  through  a  mistake  of  the  scrivener  who 
prepared  the  deed  the  property  was  conveyed 
to  her  husband,  instead  of  herself,  and  that 
this  mistake  was  intended  to  be  corrected  by 
the  conveyance  sought  to  be  set  aside;  and 
that  her  husband  never  at  any  time  had  any 
beneficial  Interest  in  the  property,  and  never 
claimed  any. 

Both  the  husband  and  wife  were  introduced 
as  witnesses  to  sustain  the  bona  fides  of  the 
deed  assailed;  but  their  testimony  was  ob- 
jected to  upon  the  ground  that,  under  the 
Virginia  statute  (Code  1904,  {  3346),  neither 
husband  nor  wife  is  competent  to  testify  in 
any  proceeding  by  a  creditor  to  avoid  or  im- 
peach any  conveyance,  gift,  or  sale  from  one 
to  the  other  on  the  ground  of  fraud  or  want 
of  consideration. 

There  is  much  force  in  the  contention  of 
the  learned  counsel  for  the  appellant  that  this 
suit  is  not  based  upon  the  Virginia  statute  of 
fraudulent  and  voluntary  conveyances,  but  is 


based  upon  a  federal  act,  and  that  the  valid- 
ity of  the  deed  in  controversy  is  to  be  tested 
alone  by  the  rules  of  federal  procedure  as 
fixed  by  federal  statutes  and  decisions,  and 
that  the  disability  imposed  upon  husband 
and  wife  by  the  Virginia  statute  cannot  by 
legal  Intendment  be  stretched  to  extend  that 
disability  to  a  proceeding  under  a  federal 
statute  to  set  aside  a  paper  declared  void  by 
a  federal  statute.  See  Samuels'  Case,  110  Va. 
901,  66  S.  B.  222. 

This  question,  however,  need  not  be  decid- 
ed, because  the  evidence  in  this  case,  other 
than  that  given  by  the  appellant  and  her  hus- 
band, shows  that  the  transaction  in  question 
was  bona  fide  and  without  prejudice  to  the 
rights  of  the  appellee  or  the  creditors  repre- 
sented by  him. 

John  H.  Silling,  the  husband  of  appellant 
was  called  as  a  witness  by  the  appellee  in  the 
bankrupt  proceeding,  and  there  testified  at 
length.  That  deposition  is  quoted  from  by 
the  appellee  In  his  bill  in  this  case,  and  the 
whole  deposition  is  filed  by  the  appellant  as 
part  of  her  answer  to  the  bill.  This  deposi- 
tion of  John  H.  Silling,  taken  in  the  bank- 
ruptcy proceeding,  is  conceded  to  be  proper 
evidence  in  this  case;  and  it  together  with 
other  competent  evidence  herein,  abundantly 
shows  that  the  appellant  was  amply  able  to 
buy  the  Stokesville  lot  and  pay  for  the  build- 
ing erected  thereon,  and  that  she  did  in  fact 
buy  the  lot  and  pay  for  it  and  the  improve- 
ments put  thereon  with  her  own  means,  as  an 
investment  for  her  own  benefit  and  that  her 
husband  never  at  any  time  had  any  interest 
therein.  The  scrivener  who  prepared  the 
deed  conveying  the  lot  to  John  H.  Silling  tes- 
tifies that  neither  Mrs.  Silling  nor  her  hus- 
band ever  saw  that  deed  until  after  it  was 
prepared,  executed,  and  delivered;  that  as 
soon  as  they  saw  it  and  found  that  the  lot 
was  conveyed  to  the  husband,  instead  of  to 
the  wife,  they  both  protested,  and  at  once  in- 
sisted that  it  was  a  mistake  which  must  be 
corrected,  and  that  he  advised  them  that  the 
correction  could  be  made  by  the  husband  con- 
veying the  title  to  Mrs.  Silling,  and  that  he 
would  prepare  the  deed  for  that  purpose  free 
of  charge,  as  he  had  made  the  mistake;  that 
it  was  his  fault  that  this  deed  was  not  made 
until  January,  1908;  that  every  time  Mrs. 
Silling  saw  him,  from  the  time  the  mistake 
was  discovered  until  the  transfer  from  the 
husband  was  made,  she  urged  upon  him  the 
preparation  of  the  deed  conveying  the  proper- 
ty to  her,  but  that  he  procrastinated  without 
cause  until  January,  1908,  when  the  deed 
from  the  husband  was  finally  made  and  exe- 
cuted. In  the  meantime,  and  until  the  deed 
was  made,  Mrs.  Silling  took  from  her  hus- 
band, as  a  protection,  his  bond  for  $500,  the 
total  cost  of  the  house  and  lot,  which  she  sur- 
rendered as  soon  as  she  received  the  deed. 
The  deed  which  had  by  mistake  been  made  to 
the  husband  was  never  recorded  until  the 
deed  from  him  to  his  wife  was  madSb  when 
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both  were  recorded  within  a  few  days  of  each 
other. 

[1]  It  being  satisfactorily  established  that 
the  property  in  controversy  was  bought  and 
paid  for  by  the  appellant  with  her  own  means 
and  for  her  own  benefit,  and  that  her  husband 
did  not  have  and  was  never  intended  to  have 
any  interest  therein,  it  follows  that,  when  the 
deed  was  made  conveying  the  property  to 
John  H.  Silling,  a  trust  was  thereby  created 
by  operation  of  law  in  favor  of  Mrs.  Silling, 
the  party  paying  the  purchase  money,  and, 
when  Silling  subsequently  transferred  to  his 
wife  the  legal  title  held  by  him  for  her  bene- 
fit, he  did  no  more  than  a  court  of  equity  in 
a  proper  proceeding  would  liave  compelled 
him  to  do.  That  under  such  circumstances  a 
trust  resulted  in  favor  of  Mrs.  Silling,  the 
party  paying  the  purchase  money,  is  a  famil- 
l|ir  doctrine.  Cox  v.  Cox,  ©5  Va.  173,  27  S.  B. 
834. 

[2]  In  the  case  at  bar,  the  charges  of  fraud 
are  wholly  unsustalned,  and  the  good  faith  of 
the  transaction  assailed  is  fully  established. 
The  decree  complained  of  must  therefore  be 
reversed,  and  this  court  will  enter  such  decree 
as  the  circuit  court  ought  to  have  entered, 
dismissing  the  bill  filed  by  the  appellee,  with 
costs. 

Reversed, 


(112  Va-  798) 

SHOEMAKER  v.  SHOEMAKER  et  at 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16,  1911.) 

1.  Bonds    (|    128*)  —  Action  —  Burden     of 
Pboof. 

On  plea  of  non  est  factum  in  a  suit  on 
a  bond,  plaintiff  has  the  burden  of  showing 
genuineness  of  the  signature. 

[Ed.  Note.--For  other  cases,  see  Bonds,  Cent. 
Dig.  §§  205-217 ;    Dec.  Dig.  §  128.*] 

2.  Equity   (|   378*)— Issues   of  Fact— Jury 
Trial. 

Where  suit  on  a  bond  involved  the  cred- 
ibility of  witnesses,  and  the  proof  was  very 
conflicting  as  to  the  genuineness  of  the  bond, 
it  was  error  not  to  order  a  jury  trial  on  the 
trial  (fourths  own  motion. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §§  794-799 ;   Dec.  Dig.  §  378.*] 

Appeal  from  Circuit  Court,  Russell  County. 
'  Bill  by  B.  H.  Shoemaker,  assignee,  against 
A.  D.  Shoemaker,  administrator,  and  others. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.     Reversed. 

W.  W.  Bird,  for  appellant.  Finney  &  Wil- 
son, for  appellees. 

CARDWELL,  J.  The  controversy  Involved 
in  this  appeal  is  with  respect  to  a  bond  al- 
leged to  have  been  executed  on  the  1st  day 
of  August,  1908,  by  James  M.  Shoemaker, 
who  it  appears  resided  in  Russell  county, 
Va.,  was  never  married,  and  had  accumu- 
lated some  property.  His  nearest  relatives 
and  heirs  at  law  were  four  brothers,  one 


sister,  and  two  nephews,  dilldren  of  a  de- 
ceased brother;  one  of  the  brothers,  Isaac 
Shoemaker,  being  a  resident  of  Scott  county, 
Va.,  whom  James  M.  Shoemaker  had  been 
in  the  habit  of  visiting  at  irregular  inter- 
vals, his  visits  being  sometimes  prolonged 
as  much  as  two  weeks  or  more.  It  Is  claim- 
ed by  appellant  that,  while  on  a  visit  to 
his  brother  Isaac,  the  bond  here  in  question 
for  $1,077,  payable  one  day  after  its  date, 
was  executed  by  James  M.  Shoemaker  to 
B.  H.  H.  Shoemaker,  a  son  of  Isaac  Shoe- 
maker, and  by  B.  H.  H.  Shoemaker  assigned 
to  appellant,  another  son  of  Isaac  Shoe- 
maker. 

James  M.  Shoemaker  died  intestate  at  his 
home  in  Russell  county  in  September,  1908, 
but  a  short  time  after  the  date  of  sai^  bond, 
and  A.  D.  Shoemaker  was  duly  appointed 
and  qualified  as  his  administrator.  Some 
time  after  the  death  of  James  M.  Shoe- 
maker, appellant  presented  the  said  bond  to 
said  administrator  for  pas^ent,  which  was 
refused,  although  the  bond  had  been  ap- 
proved and  allowed  by  the  commissioner  of 
accounts  for  Russell  county  as  a  debt 
against  the  estate  of  James  M.  Shoemaker, 
deceased;  but  whether  payment  was  refused 
because  of  the  want  of  sufficient  personal 
assets  of  said  decedent's  estate  to  pay  it,  or 
for  what  reason,  does  not  appear  and  is  not 
material.  Payment  of  the  bond  having  been 
refused,  appellant  filed  his  bill  in  this  cause 
against  the  administrator  and  heirs  at  law 
of  James  M.  Shoemaker,  deceased,  the  pur- 
pose of  which  was  to  enforce  its  payment 
out  of  the  personal  assets  in  the  administra- 
tor's hands,  if  sufficient,  and,  if  not,  out  of 
the  proceeds  of  the  sale  of  the  real  estate 
owned  by  James  M.  Shoemaker  at  his  death. 

To  the  bill  the  administrator  filed  a  sepa- 
rate answer,  some  of  the  other  defendants 
their  joint  and  several  answers,  and  at  the 
same  term  of  the  court  two  of  the  defend- 
ants filed  their  plea  of  non  est  factum,  veri- 
fied by  their  affidavits.  The  answers  set  up 
as  a  defense  want  of  consideration  and  the 
incompetency  of  James  M.  Shoemaker  to 
dispose  of  his  estate  at  the  time  the  said 
bond  purports  to  have  been  executed;  but 
defendants  offered  no  evidence  in  support  of 
either  of  those  defenses,  and  the  case  was 
litigated  and  finally  determined  by  the  cir- 
cuit court  upon  the  plea  of  non  est  factum 
interposed  by  two  of  the  defendants,  the 
decree  of  the  court  being  adverse  to  appel- 
lant, and  his  bill  was  dismissed. 

[1]  There  was  some  evidence,  brought  out 
by  appellees  in  the  conduct  of  the  case  upon 
their  cross-examination  of  witnesses  for  ap- 
pellant, tending  to  show  that  there  was  no 
consideration  for  the  execution  of  the  bond 
in  coutro^^'ersy ;  but  it  is  conceded  here  that 
the  plea  of  non  est  factum  presents  the 
only  defense  relied  upon  by  appellees.    The 
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question,  therefore,  presented  on  this  appeal, 
is  whether  or  not  the  appellant  has  success- 
fully carried  the  burden,  cast  upon  him  by 
the  plea  of  non  est  factum,  of  proving  the 
genuineness  of  the  signature  of  James  M. 
Shoemaker  to  the  disputed  bond. 

[2]  We  shall  not  go  into  a  discussion  of 
the  evidence,  further  than  to  say  that  it 
inyolves  not  only  the  credibility  of  witness- 
es, but  the  charge  of  both  forgery  and  per- 
jury on  the  part  of  some  of  the  witnesses 
who  have  testified  in  the  case;  and  the 
proof  is  not,  in  our  opinion,  sufficiently  defi- 
nite and  certain  to  satisfy  us  that  the  ends 
of  Justice  have  been  attained  by  the  decree 
complained  of.  With  the  strong  circum- 
stances, both  favorable  and  adverse  to  the 
genuineness  of  the  bond,  appearing  from  the 
depositions  taken  and  considered  at  the 
hearing  of  the  case,  it  is  one  peculiarly  for 
a  Jury,  and  the  error  of  the  court  was  in 
not  ordering  of  its  own  motion  an  issue  out 
of  chancery.  Wherefore,  in  order  that  the 
subject  may  be  more  fully  investigated,  the 
decree  of  the  circuit  court  will  be  reversed, 
and  the  cause  remanded,  with  directions 
that  a  Jury  be  impaneled  to  try  and  deter- 
mine at  the  bar  of  the  court  the  issue  of 
fact  involved,  viz.,  whether  or  not  the  sig- 
nature of  James  M.  Shoemaker  to  the  dis- 
puted bond  is  genuine;  and  upon  the  trial 
of  that  issue  before  the  jury,  the  burden 
of  proving  the  genuineness  of  the  signature 
In  question  shall  be  upon  the  appellant 

Reversed. 


(112  Va.   694) 
CHURCH  et  aL  v.  GOSHEN  IRON  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16»  1911.) 

1.  Landlord  and  Tenant  (|  265*)— Distress. 

Distress  for  rent  will  not  lie,  unless  the 
relation  of  landlord  and  tenant  exists. 

[£>d.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  §§  1062-1074;  Dec. 
Dig.  §  265.«] 

2.  Licenses    (}  44*)  —  Distinguished   from 
Lease. 

Defendant  and  plaintiff  executed  an  agree- 
ment providing  that  plaintiff  allow  defendant 
to  remove  ballast  rock  from  its  limestone  quar- 
ry upon  the  following  terms,  to  wit:  Defend- 
ant to  furnish  all  necessary  machinery  and 
to  pay  plaintiff  a  royaltv  of  10  cents  a  yard 
and  remove  at  least  100  tons  each  day,  the 
royalties  for  each  week  to  be  paid  on  the  suc- 
ceeding Thursdays,  and  in  default  of  payment 
all  operations  to  cease  until  royalties  were 
paid.  It  was  further  provided  that  the  mini- 
mum royalty  should  begin  to  accrue  on  the 
day  d^endant  started  the  machinery,  and  that 
the  contract  should  terminate  on  a  certain 
date,  when  defendant  should  turn  over  the 
premises  to  plaintiff.  Held^  that  the  relation 
of  landlord  and  tenant  did  not  exist  between 
the  parties;  defendant  merely  having  a  license 
to  woric  the  quarry. 

[Bd.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  §§  97-99 ;   Dec.  Dig.  {  44.*] 


Error  to  Circuit  Court,  Augusta  County. 

Proceedings  by  the  Goshen  Iron  Company 
against  B.  W.  Church  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.    Reversed. 

H.  J.  Taylor  and  Blease  &  McCoy,  for 
plaintiffs  in  error.  R.  L.  Parrish  and  J.  M. 
Perry,  for  defendant  in  error. 

WHITTLB,  J.  This  writ  of  error  is  to 
a  final  order  upon  a  distress  warrant  for 
rent,  under  Code  Va.  1904,  c.  127.  Upon  the 
hearing  the  plaintiff  in  error,  Church,  the 
alleged  tenant,  resisted  the  demand  on  sev- 
eral grounds,  while  his  coplalntiff  in  error, 
the  Good  Roads  Machinery  Company,  set  up 
its  ownership  of  the  property  levied  on  by 
interpleader.  A  jury  was  waived,  and  the 
whole  matter  was  submitted  to  the  court, 
which  held  the  property  liable  to  distress, 
and,  ascertaining  the  rent  due  to  be  $510, 
gave  judgment  for  that  sum,  and  likewise 
ordered  a  sale  of  so  much  of  the  property 
distrained  as  might  be  necessary  to  dis- 
charge the  rent. 

[1]  The  principle  Is  elementary  that  dis- 
tress for  rent  will  not  lie  unless  the  relation 
of  landlord  and  tenant  exists  between  the 
parties.  The  right  is  not  only  incident  to 
that  relation,  but  is  dependent  upon  it  The 
controlling  question  in  this  case,  therefore, 
is  whether  the  relation  of  landlord  and  ten- 
ant arises  out  of  the  contract  upon  which 
the  proceeding  is  based. 

The  agreement  between  the  Goshen  Iron 
Company  and  Church  stipulates  that  the 
first  party  allows  the  second  party  to  get 
and  remove  ballast  roefc  from  its  limestone 
quarry  upon  the  following  terms:  The  sec- 
ond party  to  furnish  all  machinery  necessary 
for  such  quarrying,  and  to  pay  the  first  par- 
ty a  royalty  of  10  cents  a  yard,  of  2,500 
pounds,  and  to  remove  at  least  100  tons 
of  ballast  rock  each  and  every  working  day 
that  the  contract  is  in  force.  The  royalties 
for  each  week  were  to  be  due  and  payable 
on  the  succeeding  Thursday  at  noon;  and  in 
default  of  payment  all  operations  were  to 
cease  until  such  royalty  was  paid.  The 
minimum  royalty  was  to  begin  to  accrue  on 
the  day  the  second  party  started  his  ma- 
chinery, which  should  be  not  later  than 
October  1,  1907,  and  the  contract  was  to  ter- 
minate on  January  31,  1908,  at  which  time 
the  second  party  was  to  turn  over  the  prem- 
ises occupied  by  him  to  the  first  party.  The 
remaining  stipulations  do  not  affect  the 
character  of  the  agreement 

In  27  Cyc.  690,  it  is  said:  "There  is  a 
broad  distinction  between  a  lease  of  a  mine, 
under  which  the  lessee  enters-  into  possession 
and  takes  an  estate  in  the  property,  and  a 
license  to  work  the  same  mine.  In  the 
latter  case  the  licensee  has  no  permanent  in- 
terest property,  or  estate  in  the  land  itself, 
but  only  in  the  proceeds,  and  in  such  pro- 


•FMrsttiar 
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ceeds,  not  as  realty,  but  as  personal  prop- 
ert7»  and  his  possession  Is  the  possession  of 
the  owner.  A  contract  simply  giving  a  right 
to  take  ore  from  a  mine,  no  Interest  or  es- 
tate being  granted,  confers  a  mere  license, 
and  the  licensee  acquires  no  right  to  the  ore 
until  he  separates  it  from  the  freehold.  But 
an  Instrument  that  demises  and  leases  cer- 
tain lands  for  mining  purposes  only,  for  a 
designated  term  of  years,  at  a  fixed  rent, 
and  giving  the  right  to  erect  all  necessary 
buildings,  etc.,  is  a  lease,  and  not  merely  a 
mining  license.** 

So  in  the  leading  case  of  Funk  y.  Holder- 
man,  53  Pa.  229,  it  was  held  that  "a  grant 
of  the  free  and  uninterrupted  privilege  to 
go  upon  a  tract  of  land  to  prospect,  bore, 
erect  engines,  and  take  any  ore,  oil,  etc., 
out  of  the  earth,  does  not  amount  to  a  lease, 
nor  a  sale  of  the  land  or  the  minerals,  but 
is  a  mere  grant  of  an  Incorporeal  heredita- 
ment— ^a  license  to  work  the  land  for  min- 
erals, and  one  coupled  with  an  Interest  not 
revocable  at  the  pleasure  of  the  licensor." 

Balnbrldge  on  the  Law  of  Mines  and  Min- 
erals (Bd.  1841),  at  page  162,.  observes: 
"There  Is  a  great  distinction  between  a  lease 
of  mines  and  a  llcefnse  to  work  mines.  The 
former  is  a  distinct  conveyance  of  an»  actual 
Interest  or  estate  In  lands,  while  the  latter 
is  only  a  mere  right  or  Incorporeal  heredita- 
ment to  be  exercised  In  the  lands  of  others. 
*  *  *  In  order  to  ascertain  whether  an 
Instrument  must  be  construed  as  a  lease  or 
a  license,  it  Is  only  necessary  to  determine 
whether  the  grantee  has  acquired  by  It  any 
estate  In  the  land  In  respect  of  which  he 
might  bring  an  action  of  ejectment  If  the 
land  la  still  to  be  considered  in  the  posses- 
sion of  the  grantor,  the  instrument  will  only 
amount  to  a  license,  and  though  the  grantee 
of  the  license  will  certainly  be  entitled  to 
search  and  dig  for  mines  according  to  the 
terms  of  his  grant,  and  appropriate  the  prod- 
uce to  his  own  use,  on  payment  of  the 
stipulated  rent  or  proportion,  yet  he  will 
acquire  no  property  In  the  minerals  till  they 
are  severed  from  the  land,  and  have  thus 
become  liable  to  be  recovered  In  an  action 
of  trover." 

This  well-defined  distinction  between  a 
mining  lease  and  a  license  is  observed  by 
our  own  decisions. 

In  Barksdale  v.  Hairston,  81  Va.  764,  the 
court  held  that  an  agreement  which  confer- 
red the  right  to  "have  and  possess  the  ex- 
clusive use  and  privilege  of  digging,  hauling 
oflf,  and  working  any  ore  now  found,  or 
which  may  hereafter  be  found,  anywhere  on 
the  said  John  A.  Hairston's  land,"  was  the 
grant  of  a  mere  license  to  dig  ore  on  the 
premises,  not  coupled  with  any  estate  or 
Interest  In  the  lands. 

In  the  later  case  of  Young  v.  Ellis,  91  Va. 
297,  21  S.  EL  480,  the  court  construed  the 
agreement  to  be,  not  a  mere  license,  but  a' 


mining  lease.  But  the  agreement  there  wa» 
essentially  different  from  the  one  under  con- 
sideration. The  Indenture  in  that  instance 
granted  to  Ellis  the  right  to  enter  upon 
Young's  land  for  the  purpose  6t  examining, 
testing,  and  searching  for  minerals  of  all 
kinds,  to  erect  and  maintain  such  buildings 
and  machinery  and  fixtures  as  might  be  nec- 
essary to  work  the  mines,  with  the  use  of 
timber  lands  and  water  necessary  and  req- 
uisite in  working  the  same,  and  the  right 
of  ingress  and  egress  to  such  mines,  for 
which  Ellis  agreed  to  pay  "|25  per  year» 
in  the  event  the  said  minerals  are  not  mined, 
said  rental  of  $25  to  be  credited  on  the  roy- 
alty herein  specified  whenever  actual  mining 
commences."  Ellis  furthermore  agreed  to 
pay  Young  ''ten  cents  per  gross  ton  for  all 
ores  mined  and  shipped  from  said  lands 
quarter  yearly  ♦  •  ♦  for  the  use  and  rent 
of  said  lands."  The  lease  was  for  99  years, 
with  the  privilege  of  buying  the  land  leased 
within  5  years  at  $1,000,  and  contained  a 
clause  of  forfeiture  for  nonpayment  of  rent, 
with  the  right  to  the  lessor  to  re-enter.  The 
court  held  this  agreement  to  constitute  a 
lease.  But  it  declared  that  a  parol  agree- 
ment or  written  contract,  where  the  licensee 
does  not  promise  or  undertake  anything 
more  than  to  pay  a  royalty  on  the  ore 
raised  from  the  mine,  la  a  revocable  license, 
and  not  a  lease.  See,  also,  1  Minor  on  Real 
Property,  {  51;  Taylor's  Landlord  &  Tenant 
(6th  Ed.)  §  251. 

[2]  Tested  by  these  authorities,  It  would 
seem  dear  that  the  relation  of  landlord  and 
tenant  did  not  exist  between  the  Goshen 
Iron  Company  and  Church,  and,  consequent- 
ly, the  issuance  and  levy  of  the  distress 
warrant  was  without  authority  of  law. 

It  follows  that  the  order  must  be  reversed, 
and  Judgment  entered  In  accordance  with 
the  foregoing  opinion. 

Reversed. 


(112  Va.  716> 
KEMP  T.  McGUIRE  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Nov* 

16,  1911.) 

Wills  (I  603*)  —  Estates  Crbaixd  —  Condi- 
tional Fee. 

A  will  provided  that  testatrix's  husband 
should  have  the  property  during  his  lifetime, 
and  that  on  his  death  it  should  go  to  a  daugh- 
ter, and  that  if  the  daughter  should  outlive 
the  husband,  and  die  "without  a  husband  or 
issue,"  the  property  should  go  to  certain  per- 
sons. Held,  that  the  daughter,  who  survived 
her  father,  took  a  conditional  fee,  so  that,  if 
at  her  death  she  had  a  husband  or  issue,  one 
or  both,  her  estate  would  become  absolute; 
a  contention  that  she  must  die  without  a  hus- 
band and  also  without  issue  to  defeat  her  £ee» 
and  that  as  she  had  a  husband,  although  he 
might  predecease  her,  she  could  not  die  with- 
out a  husband,  being  without  merit. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent» 
Dig.  §§  1351-1359 ;    Dec  Dig.  t  603.«] 
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Appeal  from  Gircnit  Oonrt,  Rockingbam 
County. 

Action  by  Edward  McGnlre  and  others 
against  Lnla  V.  Kemp.  From  a  decree  for 
plalntlfls,  defendant  appeals.    Affirmed. 

Ed.  C.  Martz,  for  appellant 


KEITH,  P.  Tbis  suit  was  brought  by  EXl- 
ward  McGuire  and  others,  Judgment  cred- 
itors of  Lula  V.  Kemp,  who  before  her 
marriage  was  Lula  V.  Miller,  to  subject 
certain  real  estate  to  the  payment  of  her 
debts.  Lula  Y.  Kemp  takes  title  to  the  prop- 
erty in  question  under  the  will  of  her  mother, 
Sarah  J.  Miller,  which  the  circuit  court  held 
was  an  estate  in  fee,  liable  to  be  devested  at 
her  death  upon  certain  conditions.  From 
that  decree  this  appeal  was  allowed. 

The  will  is  as  follows: 

"This  is  to  certify  that  I,  Sarah  J.  MUler, 
the  wife  of  Thomas  H.  Miller,  do  will  and 
-bequeath  to  my  husband,  Thomas  H.  Miller, 
all  of  my  real  estate  and  personal  property 
to  have  and  to  hold  during  his  lifetime,  and 
at  his  decease  said  property  to  go  to  our 
daughter,  Lula  V.  Miller. 

"(2)  Should  Lula  V.  Miller  decease  before 
her  father's  death  I  bequeath  all  that  may 
be  left  after  her  father's  death  to  my  brother 
Wm.  Lambert,  my  sister  Laura  V.  Dinkle 
and  Eliza  Lambert,  or  in  case  of  their  death 
to  their  children. 

"(3)  In  case  my  daughter,  Lula  V.  Miller, 
should  outlive  her  father  and  die  without 
«  husband  or  issue,  then  the  property  to 
go  as  above  stated." 

Lula  v.  Miller  survived  her  father,  Thomas 
H.  Miller,  and  therefore  the  bequest  to  him 
conditioned  upon  his  surviving  his  daughter 
falls,  and  Thomas  H.  Miller  dissappears 
from  the  case.  The  question  to  be  decided 
is  the  effect  of  the  language  in  the  third 
clause  of  the  will :  "In  case  my  daughter, 
Lula  y.  Miller,  should  outlive  her  father  and 
-die  without  a  husband  or  issue,  then  the 
property  to  go  as  above  stated."  She  has 
survived  her  father  and  that  condition  is  ful- 
filled. 

The  decision  of  the  circuit  court  was  that 
'^'Lula  v.  Kemp  has  an  estate  in  fee  In  the 
house  and  lot  of  land  mentioned  and  de- 
scribed in  these  proceedings,  liable,  however, 
to  be  divested  ui)on  her  dying  without  a  hus- 
band or  issue  living  at  the  time  of  her 
death ;  and  should  she  so  die  without  a  hus- 
band or  issue  surviving,  then  said  house  and 
lot  Is  to  vest  In  fee  in  the  remaindermen 
flamed  in  said  will." 

The  appellant  contends  that  the  word  "or" 
should  be  construed  as  "and,"  relying  upon 
•Goldsborough  v.  Washington,  70  S.  E.  525; 
that  Lula  V.  Miller  must  die  without  a  hus- 
band and  without  issue  in  order  to  defeat 
her  estate;  and  that  as  she  has  a  husband, 
although  he  may  predecease  her,  she  can- 
not be  said  to  have  died  without  a  husband* 


relying  upon  the  decision  of  this  court  In 
Jennings  v.  Commonwealth,  109  Va,  821,  63 
S.  E.  1080,  21  Ia  B.  A.  <N.  S.)  265,  132  Am. 
St  Rep.  946,  wh»e  it  was  held  that  a  woman 
who  has  been  married  and  divorced  is  not 
an  "unmarried  female,"  within  the  intend- 
ment of  section  3677  of  the  Code,  providhig 
punishment  for  the  seduction  of  any  unmar- 
ried female  of  previous  chaste  character. 
But  that  case  we  do  not  think  by  any  means 
conclusive  of  this.  While  in  a  crimhial  pros- 
ecution the  court  was  Justified,  under  the 
authorities,  in  holding  that  the  terms  of  a 
penal  statute  were  not  to  be  extended,  and 
that  the  phrase  "unmarried  female,"  as  used 
in  the  statute,  had  reference  to  one  who  had 
never  been  married,  the  language  of  this 
will  is  altogether  different  A  woman  who 
has  married  and  whose  husband  has  died 
is  without  doubt  a  woman  "without  a  hus- 
band"; but  she  may  die  without  a  husband 
and  still  have  issue  of  her  marriage  living 
at  her  death,  and  it  cannot  be  supposed  that 
the  testatrix  intended  to  defeat  the  estate 
of  her  daughter  because  she  died  without  a 
husband,  though  issue  of  the  marriage  were 
living. 

We  think,  therefore,  that  the  phrase 
should  be  construed  as  though  the  testatrix 
had  said,  "die  without  a  husband  and  issue," 
thus  requiring  the  absence  of  both  condi- 
tions to  defeat  the  estate  of  her  daughter. 
Lula  V.  Miller  may  die  without  a  husband 
and  without  living  issue,  In  which  event  the 
property  would  go  under  the  will  "as  above 
stated"  — ^that  is  to  say,  to  the  brother  and 
sisters  of  the  testatrix;  or  she  may  die 
leaving  a  husband  and  issue,  in  which  case 
all  the  conditions  of  her  title  are  fulfilled 
and  she  takes  a  fee  simple;  or  she  may  die 
leaving  issue,  in  which  case  she  would  also 
take  a  fee  simple;  or  she  may  die  leaving 
a  husband,  without  issue,  and  in  that  case, 
also,  she  would  take  a  fee  simple. 

It  will  be  observed  that  in  the  first  clause 
of  the  will  the  husband  of  the  testatrix 
and  father  of  Lula  V.  Miller  is  given  a  life 
estate,  and  if  he  survived  his  daughter  his 
life  estate,  of  course,  under  the  first  clause 
of  the  will,  would  still  continue,  and  only 
that  which  was  left  after  his  death  would 
pass  to  the  brother  and  sisters  of  the  tes- 
tatrix, and  it  might  well  be  urged,  under 
those  conditions,  that  he  took  a  fee  simple; 
but,  as  he  predeceased  his  daughter,  that 
inquiry  need  not  be  pressed.  The  objects 
of  the  bounty  of  the  testatrix  were  her  hus- 
band, to  whom  she  gave  a  life  estate,  her 
daughter,  who  took  a  conditional  fee  if  she 
survived  her  father,  with  a  conditional  re- 
mainder to  the  brother  and  sisters  of  the 
testatrix.  Now  by  the  terms  of  the  third 
clause  of  the  will  exactly  the  same  situation 
may  arise  as  to  the  estate  given  the  daughter 
which  confronted  the  testatrix  when  she 
came  to  make  a  will.  If  the  daughter  has 
a  husband  living  at  the  time  of  her  death, 
or  issue  living  at  the  time  of  her  death,  she 
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takes  a  fee  simple,  which  upon  her  death 
without  a  will  would  pass  to  her  heirs,  or 
if  she  saw  fit,  and  her  husband  survived 
her,  he  might  become  the  beneficiary  of  her 
will.  Just  as  the  father  and  husband  might 
have  taken  in  the  will  under  consideration. 

We  are  therefore  of  opinion  that  the  ap- 
pellant took  an  estate  in  fee  under  her 
mother's  will,  liable  to  be  devested  upon  her 
dying  without  a  husband  or  Issue  living;  in 
other  words,  it  requires  the  absence  or  fail- 
ure  of  presence  of  both  conditions,  a  husband 
and  issue,  to  defeat  the  estate,  and  if  at 
the  time  of  her  death  she  has  a  living  hus- 
band or  issue,  one  or  both,  her  estate  be- 
comes an  absolute  fee  simple. 

The  decree  of  the  circuit  court  must  be 
afilrmed. 

012  Va.  ess) 

CAMPBELIi  V.  DOTSON. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

le,  1911.) 

Partition  (|  8*)— By  Act  of  Parties— Deed 

—Validity. 

A  partition  deed  is  not  invalidated  as  to 
the  parties  signing  it  because  it  was  not  signed 
by  all  the  parties  to  it,  where  all  the  shares 
were  verbally  agreed  upon,  and  the  allottees 
entered  upon  their  respective  allotments  and 
made  improvements,  and  one  of  the  parties  had 
conveyed  his  interest  according  to  the  metes 
and  bounds  agreed  upon. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §  19;   Dec.  Dig.  §  &•] 

Appeal  from  Circuit  Court,  Buchanan 
County. 

Bill  by  Shade  Dotson  against  A.  W.  Camp- 
bell. From  the  decree,  defendant  appeals. 
Affirmed. 

E.  S.  Finney,  for  appellant  Chase  & 
Daughterty  and  A.  S.  Skeen,  for  appellee. 

KEITH,  P.  Shade  Dotson  filed  his  bill  in 
the  circuit  court  of  Buchanan  county,  from 
which  It  appears  that  he  is  tenant  in  com- 
mon with  Bhoda  Dotson  and  A.  W.  Campbell 
in  certain  lands  in  the  bill  mentioned;  he 
owning  one-half,  Rhoda  Dotson  one-fourth, 
and  A.  W.  Campbell  one-fourth.  There  is 
filed  with  the  bill  a  deed,  marked  "Exhibit 
F,"  dated  November  11,  1907,  between  A-  W. 
Campbell,  of  Pike  county,  Ky.,  Rhoda  Dotson 
and  John  S.  Dotson,  her  husband,  John  H. 
Dotson  and  Mary  Dotson,  his  wife,  of  the 
first  part,  and  Shade  Dotson,  of  Buchanan 
county,  Va.,  of  the  second  part.  This  deed 
is  only  executed  by  A.  W.  Campbell,  John  H. 
Dotson,  and  Mary  Dotson,  and  Campbell  in 
his  answer  avers  that  it  is  not  binding  upon 
him  because  of  an  error  contained  in  it 
growing  out  of  the  false  and  fraudulent  rep- 
resentations of  <Shade  Dotson,  and  that  the 
facts  are  as  follows:  That  he  and  Shade 
Dotson  "agreed  to  partition  said  land  in  the 
deed  mentioned,  and  Dotson  for  that  pur- 


pose had  a  deed  prepared,  and  represented 
to  respondent  that  said  deed  called  for  a 
line  agreed  on  between  Pricy  Fuller,  John  H. 
Dotson,  and  respondent,  when  in  fact  the 
line  put  in  said  deed  was  not  the  line 
agreed  on  at  all,  but  a  different  line,  which 
begins  at  a  different  point  and  runs  to  a 
different  point  from  that  agreed  on,  and  to 
that  which  respondent  intended  to  convey 
to,  and  is  not  the  true  division  line  as  agreed 
on,  and  that  there  is  error  in  the  description 
of  the  division  line;  that  respondent  did  not 
know  when  he  signed  said  deed  that  there 
was  an  error  and  mistake  in  it  as  to  the 
location  of  the  division  line;  that  Shade 
Dotson  represented  to  him  that  the  division 
line  in  the  deed  was  the  line  that  had  been 
agreed  on,  and  respondent  signed  said  deed, 
believing  it  to  be  the  line  agreed  on  as  repre- 
sented by  Shade  Dotson. 

This  was  the  sole  issue  tried  in  the  circuit 
court.  Upon  it  evidence  was  taken,  and  the 
circuit  court  rendered  a  decree  partitioning 
the  land  in  the  bill  mentioned  in  accordance 
with  the  lines  set  out  in  the  deed,  and  from 
that  decree  A.  W.  Campbell  has  appealed. 

In  his  petition  before  this  court  he  relies  in 
large  measure  upon  the  fact  that  the  partition 
deed  was  not  signed  by  all  of  the  parties  to 
it;  that  it  was  an  incomplete  instrument  and 
therefore  a  nullity ;  that,  it  being  an  agreed 
fact  that  the  land  mentioned  in  the  bill  was 
of  uniform  value,  he  was  entitled  to  one- 
fourth  of  the  entire  area,  which  was  153.24 
acres,  instead  of  127.35  acres,  as  allotted  to 
him  by  the  decree. 

The  record  shows  that  a  partition  of  these 
lands  had  been  verbally  agreed  upon  between 
the  parties ;  that  they  had  entered  upon  the 
shares  so  allotted  to  them,  and  had  made  im- 
provements; and  that  one  of  the  tenants  In 
common  had  conveyed  his  interest  in  accord- 
ance with  the  metes  and  bounds  agreed  upon 
between  the  parties.  It  further  appears  that 
no  issue  is  presented  by  the  pleadings  in  this 
cause,  with  respect  to  tiie  incompleteness  and 
consequent  nullity  of  Exhibit  F.  The  an- 
swer of  Campbell  sets  out  the  alleged  misrep- 
resentation and  fraud  upon  which  he  relies 
with  much  amplification,  and  at  the  conclu- 
sion of  his  charge  he  denies  that  the  deed  is 
binding  on  him ;  but  it  is  obvious  that  this 
general  denial  has  relation  to  the  specific 
allegation  of  fraud  as  releasing  him  from  the 
obligation  of  the  deed,  and  not  to  the  fact 
that  the  deed  was  wholly  void. 

When  we  come  to  consider  the  evidence 
upon  the  charge  of  fraud,  we  find  it  to  be 
wholly  insufficient  and  that  it  falls  far  short 
of  that  clear  proof  of  fraud  which  the  law 
requires. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  complained  of  should  be  af- 
firmed. 

Affirmed. 


*For  otber  cases  sm  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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(112  Va.  719) 


LBB  T.  LEE. 


(Supreme  Court  of  Appeals  of  Virginia.    Not. 

16,  1911.) 
DivoBGK  ({  S7*)--Gbouno&— DisxBTiON— Acts 

COIYSTITTTTINO. 

A  T^ife,  who  without  cause  abandoned  her 
husband  continuously  for  more  than  three  years, 
and  who  during  that  time  did  not  live  with 
him  and  declared  her  purpose  never  to  return 
to  his  home,  though  he  had  tried  to  induce  her 
to  do  80,  deserted  her  husband  for  three  years, 
within  Code  1904,  §  2257,  authorizing  the  hus- 
band to  procure  a  divorce  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {§  107-132 ;    Dec.  Dig.  §  37.«] 

Appeal  from  Circuit  Court,  Bocklngham 
County. 

Suit  by  Thomas  H.  Lee  against  Eveline 
Lee  for  divorce.  From  a  decree  denying  re- 
lief, plaintiff  appeals.  Reversed  and  re- 
manded. 

Geo.  C.  Grattan,  for  appellant  E.  D.  Ott, 
for  appellee. 

PER  CURIAM.  This  bill  was  filed  by 
Thomas  H.  Lee  to  obtain  a  divorce  from  his 
wife,  Eveline  Lee,  on  the  ground  of  desertion. 

The  statute  (Code  1904,  §  2257)  provides 
that  a  divorce  from  the  bond  of  matrimony 
may  be  decreed  where  either  party  will- 
fully deserts  or  abandons  the  other  for  three 
years. 

The  uncontradicted  evidence  shows  that 
without  cause  the  defendant  has  abandoned 
her  husband  continuously  for  more  than 
three  years,  that  during  that  time  she  has 
not  lived  with  him,  and  has  declared  her 
purpose  never  to  return  to  his  home,  though 
he  has  tried  to  induce  her  to  do  so.  These 
facts  constitute  such  proof  of  desertion  as 
entitles  the  appellant  to  a  decree  of  divorce 
from  the  bond  of  matrimony.  Washington 
▼.  Washington,  111  Va.  524,  69  S.  E.  322. 

The  circuit  court  having  denied  the  di- 
vorce, its  decree  must  be  reversed,  and  the 
cause  remanded  for  a  decree  to  be  entered 
in  conformity  with  this  opinion. 

Reversed. 


(112  Va.  706) 

HURLEY  V.  CHARLES. 
(Supreme  Court  of  Appeals  of  Virginia.    Nor. 

16.  1911.) 

1.  Deeds  ({  38*)— Descbiption— Buffioibhct. 

A  description  in  a  deed  which  identifies 
the  land  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §1  65-79;   Dec.  Dig.  §  SS.*] 

2.  Wills  (8  433*)— Psobate— Evidence— Rec- 
ords—Certificates. 

Code  1904,  8  817,  authorizes  the  clerk  of 
the  circuit  court,  with  the  consent  of  the  court, 
to  appoint  one  or  more  deputies,  who  may  dis- 
charge any  of  the  official  duties  of  their  prin- 
cipal during  his  continuance  in  office,  unless 
the  duty  he  one  which  a  deputy  is  expressly 
forbidden  to  perform  by  law.  Section  3334 
declares  that  a  copy  of  a  record  or  paper  in  the 


clerk's  office  of  any  court,  attested  by  the  of- 
ficer in  whose  office  the  same  is,  ma^  be  ad- 
mitted in  evidence  in  lieu  of  the  original;  no 
special  form  of  certificate  being  required.  A 
paper  writing,  offered  in  evidence  as  the  will 
of  D.,  was  attested  only  by  "A.  B.  Buchanan. 
D.  Clerk,**  without  stating  for  whom  or  oi 
what  county  he  was  deputy  clerk.  The  cer- 
tificate of  probate  showed  that  the  will  was 
probated  in  the  T.  county  court,  and  was  from 
the  clerk's  office  of  the  T.  circuit  court,  and 
was  attested  by  **A.  B,  Buchanan,  Deputy  Clerk 
for  S.  M.  Graham,  Clerk  of  the  Circuit  Court 
of  Tazewell  County,  Virginia.*'  Beld,  that  the 
certificate  to  the  will,  when  construed  in  con- 
nection with  the  certificate  of  probate,  was 
sufficient 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  924-936:  Dec.  Dig.  i433;*  Evidence, 
Cent  Dig.  88  1321,  1414,  1415.] 

3.  Estoppel    (8   38*)— Estoppel    by   Deed— 
After-Acquired  Title— Covenants. 

An  after-acquired  title  by  a  grantor,  who 
conveys  with  covenants  of  special  warranty 
and  quiet  possession,  inures  to  the  benefit  of 
his  grantee. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  88  99-107;   Diec.  Dig.  8  38.*! 

4.  Judicial   Sales  (8   50*)— Title   of  Pub- 
chaser— Unrecorded  Deed. 

An  unrecorded  deed  from  a  judgment  debt- 
or is  ineffective  against  the  purchaser  of  the 
land  at  a  judicial  sale,  in  a  creditor's  suit  to 
procure  a  sale  of  the  lands. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales  Dec.  Dig.  8  50.*] 

5.  Judicial  Sales  (8  50*)— Unrecorded  Con- 
veyances BT  Debtor. 

Since  an  unrecorded  deed  by  a  judgment 
debtor  is  void  as  to  his  creditors,  an  instruc- 
tion in  ejectment  that,  if  the  jury  believed  that 
the  debtor  conveyed  the  land  in  dispute  to  de- 
fendant, the  jury  should  find  for  him  was  prop- 
erly refused,  where  it  appeared  that  such  con- 
veyance, if  made,  was  unrecorded,  and  it  was 
therefore  invalid  as  against  plaintiff  purchas- 
ing the  land  at  a  judicial  sale. 

[EM.  Note. — For  other  cases,  see  Judicial 
Sales,   Dec.  Dig.  8  50.*] 

6.  Boundaries  (8  41*)— Natural  and  A«n- 
.  ficial  Monuments— Instructions. 

Where  in  ejectment  involving  a  disputed 
boundary  line  the  deeds  id  evidence  called  for 
natural  and  artificial  monuments,  the  court 
properly  refused  to  charge  that  courses  and 
distances  must  give  way  to  calls  for  lines  of 
adjoiners,  and  charged  that  courses  and  dis- 
tances must  give  way  to  calls  for  marked  lines 
and   natural  objects. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  8  41.*] 

7.  Estoppel  (8  19*)- Invalid  Deed. 

An  unrecorded  deed  by  a  judgment  debtor 
to  defendant,  which  was  void  as  to  the  gran- 
tor's creditors  and  the  purchaser  at  a  judicial 
sale,  was  insufficient  to  create  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  8  25 ;   Dec.  Dig.  8  19.*] 

Error  to  Circuit  Court,  Buchanan  County. 

Ejectment  by  H.  G.  Charles  against  Eli 
Hurley.  Verdict  for  plaintiff,  and  defendant 
brings  error.    Afflrmed. 

Chase  &  Daughterty,  for  plaintiff  in  error. 
Ayers  &  Smithdeal,  A.  A.  Skeen,  and  C.  C. 
Bums,  for  defendant  in  error. 

KEITH,  P.  Charles  brought  an  action  of 
ejectment  to  recover  2,200  acres  of  land  from 
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the  defendant,  Ell  Hurley,  but  the  contro- 
versy finally  became  one  with  respect  to  the 
title  to  80.9  acres.  There  was  a  verdict  for 
the  plaintiff,  and  Hurley  brought  the  case  to 
this  court  upon  a  writ  of  error. 

During  the  progress  of  the  trial,  18  bills  of 
exceptions  were  taken  to  the  rulings  of  the 
court  with  respect  to  the  admission  of  evi- 
dence, instructions  to  the  Jury,  and  the  mo- 
tion to  set  aside  the  verdict  as  contrary  to 
the  evidence. 

[1]  Bills  of  exceptions  Nos.  2,  3,  5,  d,  7,  8, 
9,  10,  11,  and  12  are  to  the  admission  in  evi- 
dence of  certain  deeds,  and  may  be  consider- 
ed together.  The  objection  to  their  admission 
was  a  general  one — ^that  they  Insufficiently  de- 
scribed the  land  conveyed.  We  shall  content 
ourselves  with  the  statement  that  an  Inspec- 
tion of  the  deeds  shows  very  plainly  that 
each  of  them  refers  to  the  2,200-acre  tract 
which  is  described  in  the  declaration,  or  to 
some  part  of  or  interest  therein,  and  gives 
such  a  description  thereof  as  is  sufficient  for 
its  Identification. 

Assignment  of  error  No.  4  is  as  to  the  ad- 
missibility of  the  will  of  M.  G.  B.  Davis.  The 
first  objection  was  that  the  will  was  not  prop- 
erly probated. 

The  printed  record  does  not  contain  the 
certificate  of  probate,  but  counsel  agreed  that 
the  certificate  might  be  inserted  in  the  rec- 
ord at  page  42,  immediately  after  the  signa- 
ture to  the  will,  and  that  has  teen  done.  The 
certificate  appears  to  be  in  all  respects  formal 
and  sufficient 

[2]  The  second  objection  to  Its  admission  is 
that  it  was  not  properly  certified.  Bearing 
upon  that  question,  the  facts  upon  the  record, 
as  amended,  are:  That  the  will  was  duly  ad- 
mitted to  probate  in  the  county  court  of  Taze- 
well county,  and  the  certificate  from  the 
clerk's  office  of  Tazewell  circuit  court,  attested 
by  "A.  B.  Buchanan,  Deputy  Clerk  for  S.  M. 
Graham,  Clerk  of  the  Circuit  Court  of  Taze- 
well County,  Virginia,"  is  In  proper  form  and 
Is  sufficient 

But  that  formal  attestation  applies  only  to 
the  certificate  of  probate  of  the  will.  The 
paper  writing  appearing  in  the  record  as  the 
win  of  M.  G.  B.  Davis  is  attested  by  ''A.  B. 
Buchanan,  D.  Clerk."  It  does  not  say  for 
whom  or  of  what  county  he  is  the  deputy 
clerk,  conceding  that  we  are  authorized  to  say 
that  *T).  Clerk"  is  the  equivalent  of  "Deputy 
Clerk." 

Section  817  of  the  Code  of  1904  authorizes 
the  clerk  of  a  circuit  court,  with  the  consent 
of  the  court  of  which  he  ia  derk,  or  of  the 
Judge  thereof  in  vacation,  to  appoint  one  or 
more  deputies,  who  may  discharge  any  of 
ilie  official  duties  of  their  principal  during  his 
c^mtlnuance  in  office,  unless  It  be  some  duty 
th^  performance  of  which  by  a  deputy  is  ex- 
pressly  forbidden  by  law. 

Seetion  8834  of  the  Code  provides  that  ''A 
copy  of  any  record  or  paper  in  the  clerk's  of- 
fice of  any  court,  •  •  *  attested  by  the 
officer  in  whose  office  the  same  is  ^  *  * 
may  be  admitted  as  evidence  In  Ilea  of  the 


originaL"  The  form  of  certificate  ia  not  pre- 
scribed by  the  statute. 

As  was  said  in  Wynn  v.  Harman's  Devi- 
sees, 5  Grat  165,  'There  is  no  statutory  pro- 
vision regulating  the  manner  in  which  the 
records  of  the  proceedings  of  a  court  In  our 
state  are  to  be  authenticated,  so  as  to  make 
them  evidence  in  any  other  court  in  the 
state."  In  that  case  it  is  held  that  a  will, 
certified  as  **a  true  copy.  John  Hunter,  C.  I4. 
C." — was  a  sufficient  certificate  that  Hunter 
was  the  clerk  of  the  court,  and  the  copy  of 
the  paper  so  certified  was  held  to  be  compe- 
tent evidence,  upon  the  authority  of  cases 
there  cited. 

In  Morgan  v.  Haley,  107  Va.  331,  58  S.  B. 
504,  13  U  R.  A.  (N.  S.)  732,  122  Am.  St  Rep. 
846,  the  paper  offered  in  evidence  was  attest- 
ed as  follows:  *'A  copy  Teste:  H.  C.  T. 
Ewlng,  Clerk."  Judge  Buchanan,  delivering 
the  opinion  of  the  court,  said:  "If  the  cer- 
tificate had  stated  that  the  person  making  It 
was  clerk  of  the  court,  in  whose  office  the 
deed  was  recorded,  or  had  used  initials  to 
show  that  fact,  under  the  decisions  of  Gibson 
V.  Commonwealth,  2  Va.  Cas.  Ill,  120,  Wynn 
V.  Harman,  5  Grat  157,  165,  166,  and  Usher 
V.  Pride,  15  Grat  190, 195, 196,  it  would  clear- 
ly have  been  prima  facie  sufficient  But 
whether  in  its  present  form  it  was  admis- 
sible in  evidence  it  is  unnecessary  to  decide, 
as  the  Judgment  complained  of  will  have  to 
be  reversed  on  other  grounds,  and  the  case 
remanded  for  a  new  trial,  when  this  question 
is  not  likely  to  arise  again,  as  the  defect  in 
the  certificate,  if  It  be  one,  can  easily  be 
cured." 

If  in  aid  of  the  certificate  signed  "A^  B. 
Buchanan,  D.  Clerk,"  we  are  permitted  to 
look  to  the  certificate  of  probate,  the  diffi- 
culty disappears;  for  that  certificate  shows 
that  A.  B.  Buchanan  is  the  deputy  clerk  for 
S.  M.  Graham,  clerk  of  the  circuit  court  of 
Tazewell  county,  Va.,  which  answers  every 
requirement  of  the  law.  It  will  be  observed 
that  the  agreement  of  counsel  is  that  the 
certificate  of  probate  is  to  be  inserted  In  the 
record  immediately  after  the  signature  to  the 
will.  The  certificate  does  not  state  that  the 
person  making  it  is  the  clerk  of  the  court, 
nor  In  whose  office  the  will  was  recorded; 
nor  does  it  use  initials  to  show  that  fact,  un- 
less we  are  permitted  to  look  to  the  certifi- 
cate of  probate,  by  which  all  of  these  de- 
fects are  supplied. 

After  a  careful  consideration  of  the  facts, 
we  are  reluctant  to  hold  that  it  was  error 
to  admit  the  copy  of  the  will  in  evidence. 
It  was  duly  probated,  and  the  transcript  of 
the  probate  is  attested  by  "A.  B.  Buchanan, 
Deputy  Clerk  for  S.  M.  Graham,  Clerk  Cir- 
cuit Court  Tazewell  County,  Va.,"  and  the 
copy  of  the  will  Is  attested  by  **A.  B.  Buch- 
anan, D.  Clerk,"  and  under  these  circum- 
stances it  would  be  tedmlcal  in  the  extreme 
to  reverse  the  Judgment  of  the  circuit  court 
when  it  plainly  can  be  gathered  from  the 
certificate  of  probate  and  attestation  of  the 
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copy  of  the  will  tliat  A.  B.  Buchanan  is  the 
deputy  derk  of  Tazewell  county,  authorized 
by  law  to  act  in  place  of  his  principal. 

[S]  The  twelfth  assignment  of  error  is  as 
to  the  effect  of  the  deed  from  Frank  Phil- 
lips to  Daniel  Hnrley,  which  the  court  told 
the  jury  they  might  consider  only  for  the 
purpose  of  locating  the  boundary  lines  of 
the  2,200-acre  tract  of  land,  and  for  no  other 
purpose.  This  assignment  presents  the  ques- 
tion whether  an  after-acquired  title  by  a 
grantor,  who  conveys  with  covenants  of 
special  warranty  and  quiet  possession,  in- 
ures to  the  benefit  of  his  grantee. 

In  Reynolds  v.  Ck>ok,  83  Va.  821,  8  S.  H 
712,  6  Am.  St.  Rep.  817,  Judge  Lewis,  speak- 
ing for  the  court,  says:  '*The  general  rule 
undoubtedly  is  that,  where  land  is  conveyed 
without  warranty,  the  grantor  is  not  estop- 
ped from  setting  up  an  after-acquired  title. 
On  the  other  hand,  a  covenant  of  warranty 
works  an  estoppel,  and  the  reason  usually 
given  is  that  the  estoppel  prevents  circuity 
of  action*^-— citing  Doswell  v.  Buchanan's 
Bx'rs,  8  Leigh,  865,  28  Am.  Dec.  280;  Greg- 
ory V.  Peoples,  80  Va.  855.  "But  this  is  not 
the  only  ground  upon  which  an  estoppel 
arises.  The  rule  is  well  established  that, 
where  the  deed  recites  or  affirms,  expressly 
or  impliedly,  that  the  grantor  is  seised  of  a 
particular  estate,  which  the  deed  purports  to 
convey,  and  upon  the  faith  of  which  the  bar- 
gain was  made,  he  will  be  thereafter  estop- 
ped to  deny  that  such  an  estate  was  passed 
to  his  vendee,  although  the  deed  contains  no 
covenant  of  warranty  at  all.  And  the  rule 
accords  with  common  honesty  and  fair  deal- 
ings'—citing, among  other  cases,  Van  Rensse- 
laer V.  Kearney,  11  How.  297,  18  L.  Ed.  708. 

In  Reynolds  v.  Cook,  there  was  a  sale  of  a 
tract  of  land  with  a  covenant  of  general 
warranty,  and  after  execution  of  the  deed 
the  parties  entered  into  a  supplemental  con- 
tract under  seal,  in  which  it  was  recited, 
among  other  things,  that  Reynolds  "grants 
unto  the  said  Cook  the  right  to  quarry  and 
remove  all  the  limestone  (free  of  charge  for 
royalty)  that  may  be  required  for  furnace 
and  agricultural  purposes,  in  connection 
with  the  aforesaid  Mt  Airy  tract  of  land, 
from  the  said  Reynolds'  land  on  the  oppo- 
site side  of  the  river;"  and  it  was  with  ref- 
erence to  the  right  to  remove  the  limestone, 
as  to  which  there  was  no  warranty,  that  the 
language  quoted  from  the  opinion  of  Judge 
Lewis  was  used. 

In  Flanary  v.  Kane,  102  Va.  506,  46  S.  B. 
312,  681,  Judge  Buchanan  cites  Reynolds  v. 
Cook  with  approval;  and  in  Nye  v.  Lovltt, 
92  Va.  717,  24  S.  E.  848,  this  court  said,  that, 
"In  order  to  avoid  circuity  of  action,  it  has 
long  been  the  rule  that  a  vendor  of  land  was 
estopped  from  setting  up  an  after-acquired 
title  against  his  vendee,  where  there  was  a 
warranty  or  covenant  for  title,  if  the  evic- 
tion of  his  vendee  would  result  in  an  action 
np<m  the  covenants." 


In  Reynolds  v.  Cook  and  Flanary  v.  Kane, 
there  were  no  covenants  of  warranty;  but 
in  the  case  before  us  there  were  the  cove- 
nant of  special  warranty  and  the  covenant 
of  quiet  possession,  both  of  which  would  be 
broken,  should  the  plaintiff  be  permitted  to 
assert  claim  to  the  land  in  controversy,  ei- 
ther by  adverse  possession  or  any  after-ac- 
quired title.  See  Va.  Code  1904,  {  2447,  as 
to  the  effect  of  a  covenant  of  erpecial  war- 
ranty. 

[4]  There,  is  no  error  In  the  ruling  of  the 
court  as  to  the  effect  of  the  deed  alleged  to 
have  been  made  from  Frank  Phillips  to 
Daniel  Hurley.  It  was  never  recorded,  and 
was  therefore  void  as  to  the  creditors  of 
Frank  Phillips,  the  grantor.  There  was  a 
suit  instituted  b^  the  creditors  of  Frank 
Phillips,  and  in  that  suit  the  2,200-acre  tract 
of  land  was  sold  and  purchased  by  Charles, 
the  defendant  in  error,  and  a  deed  was  made 
to  him,  pursuant  to  the  decrees  of  the  court. 
It  is  manifest,  therefore,  that  an  unrecorded 
deed  from  the  Judgment  debtor  could  not 
affect  the  purchaser  at  that  judicial  sale. 

The  following  instruction  was  given  to  the 
Jury  at  the  instance  of  the  plaintiff  in  the 
court  below:  "The  court  instructs  the  Jury 
that  if  th^  believe  by  a  preponderance  of 
the  evidence  that  the  land  in  controversy  is 
embraced  in  the  2,200-acre  patent  issued 
from  the  commonwealth  of  Virginia  to  Sam- 
uel L.  Graham  and  others,  on  August  28, 
1885,  then  they  should  find  for  the  plaintiff 
the  land  described  in  the  declaration." 
.  Having  held  the  evidence  upon  which  this 
instruction  was  predicated  to  have  been 
properly  introduced,  it  follows,  of  course,  that 
it  was  the  duty  of  the  Jury  to  render  a  ver- 
dict in  accordance  with  It. 

[6]  The  defendant  in  the  court  below  ask- 
ed for  the  following  instruction:  ''The  court 
further  instructs  the  Jury  that,  although  you 
may  believe  from  the  evidence  in  this  case 
that  the  correct  location  of  the  line  of  the 
2,200-acre  grant  from  the  30-acre  N.  Hurley 
tract  at  point  *17'  on  map  is  as  shown  by  the 
white  lines  by  the  way  of  letters  S,  T,  U,  V, 
W,  X,  Y,  Z,  to  ZZ,  yet,  if  you  should  believe 
from  the  evidence,  by  a  preponderance  there- 
of, that  Frank  Phillips  by  deed  conveyed  the 
land  in  dispute  to  Daniel  Hurley,  you  will 
find  for  the  defendant"    ' 

As  we  understand  the  instruction,  the  first 
part  of  it  would  give  to  the  defendant  in 
error  the  land  in  controversy,  unless  the  Jury 
should  believe  ftom  the  evidence,  by  a  pre- 
ponderance thereof,  that  Frank  Phillips  con- 
veyed the  land  to  Daniel  Hurley.  But  we 
have  Just  seen  that  this  deed,  not  having 
been  recorded,  was  void  as  to  the  creditors 
of  Frank  Phillips,  and  the  instruction  was 
proi>erly  refused. 

[6]  The  plaintiff  in  error  asked  the  court 
to  instruct  the  Jury  that  ''courses  and  dis- 
tances must  give  way  to  calls  for  lines  of 
adjoinexs."    The  court  refused  to  give  this 
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Instrxiction  as  asked,  and,  over  the  objection 
of  plaintiff  in  error,  instructed  the  Jury  as 
follows:  "The  court  further  instructs  the 
Jury  that  courses  and  distances  must  give 
way  for  calls  for  marked  lines  and  natural 
objects." 

That  the  instruction  given  by  the  court  is 
good  law  cannot  be  controverted. 

Both  plaintiff  In  error  and  defendant  in 
error,  with  reference  to  this  instruction, 
rely  upon  the  law  as  stated  in  5  Cyc.  p.  925, 
where  the  following  statement  is  made:  "In 
the  absence  of  calls  for  natural  or  artifi- 
cial monuments,  calls  for  adjolners  will,  as  a 
rule,  control  other  and  conflicting  calls." 

The  deeds  in  evidence  in  this  case  do  call 
for  natural  and  artificial  monuments.  The 
condition,  therefore,  upon  which  calls  for 
adjolners  will  prevail  does  not  arise,  and  the 
ruling  of  the  circuit  court  with  respect  to 
this  instruction  must  be  approved. 

Plaintiff  in  error  contends  that,  if  he  was 
estopped  by  his  deed  to  BYank  Phillips,  then 
Frank  Phillips  and  those  who  claim  under 
him  are  estopped  by  the  deed  made  by  Phil- 
lips to  Daniel  Hurley,  and  there  would  be  an 
estoppel  against  an  estoppel,  which  would 
set  the  whole  matter  at  large. 

[7]  Without  going  into  the  learning  upon 
that  subject,  it  is  suflident  to  say  that  the 
unrecorded  deed  from  Frank  Phillips  to 
Daniel  Hurley  was  void  as  to  the  creditors 
of  Phillips  and  the  purchaser  under  the  Ju- 
dicial sale,  and  therefore  cannot  work  an 
estoppel  in  this  controversy. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  should 
be  afilrmed. 

Affirmed. 


(112  Va.  749) 

McDonald  et  aL  ▼.  ROTHGEB  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16.  1911.) 

1.  Estoppel  (§  38*)--By  Deed— Covenants- 
Con  vetance  or  wife's  Separate  Pbopeb- 
TT— Liability  of  Husband. 

A  husband,  who  unites  with  his  wife  in 
executing  a  deed  of  her  life  estate,  covenanting 
that  he  and  wife  have  good  right  to  sell  the 
property,  and  that  they  will  warrant  general- 
ly the  title  thereto,  is  not  estopped  from  claim- 
ing his  share  in  remainder  as  heir  of  his  daugh- 
ter, who  dies  unmarried  and  without  issue; 
his  liability  on  the  covenant,  if  any,  being  per- 
sonal, and  not  operating  to  enlarge  the  estate 
granted. 

[Ed.    Note.— For  other    cases,   see    Estoppel, 
Dec  Dig.  S  38.*] 

2.  Improvements  (I  4*)  —  Compensation  — 
Good  Faith  of  Claimant. 

Under  Code,  $  2763,  authorising  the  re- 
covery of  improvements  on  land  made  by  a 
claimant  having  reason  to  believe  that  his  ti- 
tle is  good,  a  purchaser  may  not  close  his  eyes 
to  his  record  title,  and  recover  for  improve- 
ments on  the  theory  that  there  was  reason  to 
believe  that  his  title  is  good;  but  his  belief 
must  be  founded   in   ignorance   of  facts  which 


cannot   be  predicated   of  a  purchaser  affected 
with  constructive  notice. 

[Ed.  Note.— For  other  cases,  see  Improve- 
ments, Cent.  Dig.  ${  4-26;    Dec.  Dig.  |  4.*] 

Error  to  Circuit  Court,  Page  County. 

Ejectment  by  Ethel  McDonald  and  others 
against  U.  O.  Rothgeb  and  others.  There  was 
a  Ju(^nnent  granting  insufOicient  relief,  and 
plaintiffs  bring  error.    Reversed  and  rendered. 

H.  W.  Bertram,  C.  A.  Hammer,  O.  B.  Roller, 
and  Ed.  C.  Martz,  for  plaintiffs  in  error.  R.  F. 
Parks  and  Walton  &  Walton,  for  defendants 
in  error. 

WHITTLE,  J.  The  defendants  in  error  ac- 
quired title,  by  remote  purchase,  to  the  life 
estate  of  Jennie  Powell  in  certain  lots  locat- 
ed in  the  town  of  Shenandoah,  in  Page  coun- 
ty, Va.,  and  after  her  death  the  plaintiffs  in 
error,  holders  of  the  fee-simple  title  to  the 
iots  in  remainder.  Instituted  an  action  of 
ejectment  for  their  recovery. 

A  jury  having  been  waived,  and  all  matters 
of  law  and  fact  submitted  to  the  court,  judg- 
ment was  rendered  in  favor  of  the  plaintiffs, 
other  than  Robert  Powell,  for  an  undivided 
two-thirds  interest  in  the  lots.  But  the  court 
found  for  the  defendants  as  to  the  one-third 
undivided  interest  to  which  Powell  asserted 
title.  The  court,  moreover,  allowed  the  de- 
fendants for  the  value  of  improvements  made 
by  them  upon  the  lots  in  excess  of  the  dam- 
a  ges  awarded  the  plaintiffs. 

The  grounds  of  error  assigned  involve  the 
ruling  of  the  court  in  giving  judgment  for  the 
defendants  for  the  one-third  undivided  share 
of  Robert  Powell,  and  also  to  the  allowance 
for  improvements. 

[1]  Robert  Powell  was  the  husband  of  Jen- 
nie Powell,  and  united  with  his  wife  in  a  deed 
conveying  her  estate  in  the  lots  to  Frittz. 
Rachael  Powell  died  subsequent  to  the  exe- 
cution of  this  deed,  unmarried  and  without  is- 
sue, and  her  father,  Robert  Powell,  who  was 
her  sole  heir  at  law,  inherited  her  vested  re- 
mainder, an  undivided  one-third  Interest  in 
the  property,  after  the  expiration  of  the  life 
estate  of  her  mother,  Jennie  Powell.  The 
deed  to  Frittz  contained  the  following  cove- 
nant :  "And  the  said  Robert  Powell  and  Jen- 
nie, his  wife,  covenant  that  they  have  good 
right  to  sell  and  convey  said  property  afore- 
said, and  that  they  will  warrant  generally 
the  title  to  the  same." 

The  trial  court  was  of  opinion  that  the 
covenant  on  the  part  of  Robert  Powell  ran 
with  the  land,  and  estopped  him  from  as- 
serting his  after-acquired  title  as  heir  to  Ra- 
chael. The  husband  was  a  stranger  to  his 
wife's  title  to  the  property,  and  had  no  in- 
terest in  her  life  estate  therein.  The  re- 
citals of  the  deed  show  this,  and  that  it  was 
conveyed  by  Coverstone  to  the  wife  alone. 
The  life  estate  in  the  wife,  therefore,  was 
all  that  she  had  power  to  convey;  and  if,  in 
the  circumstances  detailed,  there  was  any  11- 
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ability  on  the  husband  upon  bis  warranty*  it 
wag  a  personal  liability  merely  to  the  grantee 
in  the  deed,  incident  to  and  coeztensiye  with 
the  life  estate  of  the  wife.  Certainly  snch 
warranty  could  not  operate  to  enlarge  the  es- 
tate granted. 

In  Bull  V.  Beiseker,  16  N.  D.  290,  113  N.  W. 
870,  U  L.  R.  A.  (N.  S.)  514,  it  was  held  that, 
"where  a  covenantor  has  neither  title  nor 
possession,  the  covenants  do  not  run  with  the 
land,  so  as  to  transfer  the  cause  of  action  for 
the  breach  thereof  to  remote  grantees  by  op- 
eration of  assumed  conveyances  of  the  prop- 
erty by  the  execution  and  delivery  of  deeds 
purporting  to  x:onvey  the  same."  The  court 
declares  that  the  foregoing  principle  is  sup- 
ported by  the  overwhelming  weight  of  au- 
thority, and  cites  a  number  of  cases  to  sus- 
tain it. 

Among  the  citations  will  be  found  the  lead- 
ing case  of  Mygatt  v.  Coe,  152  N.  Y.  457,  46" 
N.  E.  049,  57  Am.  St.  Rep.  521,  which  is 
strongly  in  point.  There  a  married  woman 
had  purchased  real  estate,  which  was  con- 
veyed to  her  for  her  sole  and  separate  use, 
free  from  the  control  of  her  husband.  The 
wife,  supposing  that  she  had  good  title,  sold 
and  conveyed  the  property,  with  covenants 
of  warranty  in  which  her  husband  joined.  It 
was  afterwards  discovered  that  the  grantors 
had  no  title,  and  in  a  suit  by  a  remote  gran- 
tee, who  liad  been  evicted  by  title  paramount, 
to  recover  on  the  warranty,  it  was  held  that 
the  husband  was  not  liable.  The  court  there 
laid  down  the  principles  that  "if  a  hus- 
band Joins  with  his  wife  in  a  conveyance  of 
her  separate  estate,  and  covenants  that  she 
has  good  right  to  convey  the  premises,  and 
the  deed  also  contains  the  usual  covenants  of 
warranty  and  for  quiet  enjoyment,  such  cove^ 
nants,  as  against  the  wife,  pass  with  the 
land,  because  she  has  possession  of  it  and  de- 
livers such  possession  to  her  grantee;  but  as 
the  husband  had  no  possession  in  his  own 
right,  and  therefore  delivered  none  to  the 
grantee,  his  covenant  is  personal,  and  does 
not  run  with  the  land,  and  a  subsequent 
grantee  cannot  recover  against  the  husband 
thereon,  unless  he  can  prove  its  assignment  to 
him." 

**Though  a  husband  lives  with  his  wife  and 
family  on  her  lands,  pays  taxes  thereon,  and 
keeps  them  in  repair,  this  does  not  impair 
her  title  to  the  possession,  nor  give  him  the 
possession  of  the  property,  or  any  right  to  the 
possession  thereof."    Mygatt  v.  Coe,  supra. 

Our  conclusion,  therefore,  on  this  branch 
of  the  case,  is  that  the  husband,  being  a 
stranger  to  the  wife's  title,  without  either  pos- 
session or  beneficial  interest  in  her  estate, 
and  uniting  with  her  in  the  Conveyance  to 
Frittz  merely  for  the  sake  of  conformity  un- 
der the  statute,  was  not  estopped  by  his  war- 
ranty to  claim  his  share  in  remainder  in  the 
property  as  heir  to  his  daughter  Rachael. 


[2]  With  respect  to  the  matter  of  allowance 
for  improvements,  we  are  of  opinion  that  the 
question  involved  is  ruled  by  the  conclusion 
reached  by  this  court  in  the  analogous  case 
of  Nixdorf  v.  Blount,  111  Va.  127,  68  S.  B. 
258,  and  cases  cited  in  the  opinion. 

It  seems  to  us  that  to  hold  that  a  purchas- 
er can  close  his  eyes  to  his  record  title  and 
recover  for  improvements,  on  the  theory  that 
"there  was  reason  to  believe  the  title  good" 
(Code  Va.  1904,  §  2763),  would  be  to  set  a 
premium  on  negligence  and  nullify  our  regis- 
try statutes. 

It  was  said  In  Bodkin  v.  Arnold,  48  W.  Va. 
108,  109,  35  S.  E.  980,  981,  thdt  "belief,  to  be 
bona  fide,  must  be  founded  in  ignorance  of 
facts,  and  not  ignorance  of  law."  And  igno- 
rance of  fact  cannot  be  predicated  of  a  case 
where  the  purchaser  is  affected  with  con- 
structive notice. 

These  views  are  decisive  of  the  case,  and 
render  the  consideration  of  subordinate  ques- 
tions unnecessary. 

The  judgment  complained  of  must  be  re- 
versed, and  this  court  will  retain  the  case 
and  render  such  judgment  for  the  plaintiffs 
in  error  as  the  circuit  court  ought  to  have 
entered. 

Reversed. 


(112  Va.  688) 
CHESAPEAKE  &  O.  RY.  CO.  v.  BARGER. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16.  1911.) 

1.  Cabbikss  (I  320*)— Injubt  to  Passengebs 
—Actions— Evidence. 

In  an  action  b^^  a  female  passenger  for 
injuries  alleged  to  have  been  received  while 
alighting  from  defendant's  train,  evidence  as 
to  the  cause  of  the  injury  held  to  be  conflict- 
ing, and  to  raise  a  question  for  the  jury. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  {  1244 ;    Dec.  Dig.  §  320.  •] 

2.  Evidence  (§  571*)  —  Weight  —  Uncontbo- 
VEBTED  Evidence. 

The  jury  may  disregard  the  testimony  of 
an  unimpeached  medical  expert,  even  though 
he  was  the  only  one  who  saw  the  case,  and 
his  testimony  has  not  been  directly  contro- 
verted. 

[Ed.    Note. — For   other   cases,    see    Evidence, 
Cent.  Dig.  §§  2395-2398;    Dec.  Dig.  {  571.*] 

3.  Cabbiebs  (S  315*)— Evidence— Vabiawob— 
Use  of  Videlicet. 

In  an  action  against  a  carrier  by  a  passen- 
ger for  injury  while  alighting  from  a  train, 
where  the  declaration  alleged  that  the  pas- 
senger **was  compelled  to  step  down  from  the 
car  a  great  distance  to  the  ground,  to  wit,  two 
feet,*'  evidence  that  the  distance  was  between 
26  and  34  inches  was  not  so  different  from 
the  allegation  as  to  require  the  court  to  strike 
it  out  on  the  ground  of  variance. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  §  1281 ;    Dec.  Dig.  {  815.*] 


4.  Cabbiers  (I  317*)— Injuries  to  Passen- 
gers—Actions— Evidence— Admissibility. 
In  an  action  for  injuries  received  by  a 
passenger  in  alighting  from  a  train  at  a  sta- 
tion where  there  was  no  platform,  evidence 
tending  to   show   how    the   accommodations   at 
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this  station  compared  as  to  safety  with  other 
stations,  and  thus  show  lack  of  care  on  the 
part  of  the  carrier  in  failing  to  fnmish  prop- 
er accommodations,  was  admissible. 

[Ed.  Note.— Por  other  cases/  see  Carriers, 
Cent.  Dig.  {$  1295-1306 ;    Dec.  Dig.  {  317.*] 

5.  EviDENCB  (S  155*)— Evidence  Admissible 
Because  of  the  Admission  of  Other  Evi- 
dence. 

In  an  action  by  a  passenger  for  Injuriee 
received  while  alighting  from  a  train  at  a  sta- 
tion, where  there  was  no  platform,  the  defend- 
ant haying  introdured  evidence  comparing  the 
accommodations  at  this  station  with  those  of  oth- 
er stations  cannot  complain  that  the  passenger 
introduced  other  evidence  along  the  same  line. 
[Ed.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  H  445-458 ;    Dec.  Dig.  |  155.*] 

Error  to  Circuit  Court,  Botetourt  County. 

Action  by  Maggie  B.  Barger  against  the 
Chesapeake  &  Ohio  Railway  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

R.  L.  Parrish,  for  plaintiff  in  error.  R. 
Hadcn  Penn,  A.  P.  Staples,  Jr.,  and  A.  B. 
Hunt,  for  defendant  In  error. 

HARRISON,  X  This  action  waa  brought 
by  Maggie  B.  Barger  to  recover  damages 
for  injuries  alleged  to  have  been  suffered 
by  her  at  a.  result  of  the  negligence  of  the 
defendant  railway  company.  There  was  a 
verdict  and  Judgment  In  her  favor,  which  we 
are  asked  to  review  and  reverse. 

It  appears  that  the  plaintiff,  a  woman  44 
years  of  age,  the  mother  of  eleven  children, 
nine  of  whom  were  living,  most  of  them 
being  solely  dependent  upon  her  for  their 
care  and  attention,  left  her  home  in  Bote- 
tourt county,  with  her  youngest  child,  to  go 
to  her  daughter,  who  was  111  and  needed 
her  attention.  She  bought  a  ticket  at  Bu- 
chanan for  Haden,  a  station  about  35  miles 
distant,  where  her  daughter  lived,  and  be- 
came a  passenger  on  one  of  the  regular  trains 
of  the  defendant  company.  The  evidence 
tends  to  show  that  at  Haden  station  no 
platform  or  other  convenience  was  provided 
for  passengers  entering  or  leaving  the  train, 
and  that  on  her  arrival  there.  In  order  to 
alight,  she  had  to  step  down  from  the  lower 
car  step,  a  distance  of  some  26  to  34  Inches 
to  the  ground,  the  place  where  she  alighted 
being  between  the  main  track  and  the  side 
track,  with  the  ground  at  that  point  forming 
a  rough  depression  and  in  bad  condition. 
At  the  time  the  plaintiff  was  about  four 
months  In  pregnancy,  and  was  carrying  her 
baby,  about  three  years  of  age,  in  her  left 
arm.  The  only  assistance  rendered  her  was 
the  taking  of  her  hand  by  the  brakeman, 
which  she  says  was  worse  than  no  assist- 
ance. When  she  stepped  down,  her  foot 
slipped  in  a  hole,  turning  her  ankle,  which, 
together  with  the  high  step,  caused  a  se- 
vere wrench  of  her  back.  She  complained 
at  the  time  to  the  conductor  of  the  high  step 
she  had  been  compelled  to  take,  and  told 


those  who  met  her  at  the  station  of  the  pain 
she  was  suffering  as  the  result  of  the  step. 
The  evidence  further  tends  to  show  that  the 
plaintiff  suffered  continually  from  the  time 
she  took  the  step  until  the  next  afternoon, 
when  she  had  several  hemorrhages,  which 
continued  until  the  following  morning,  when 
she  had  a  miscarriage.  Since  then  she  has 
suffered  greatly  and  been  unable  to  discharge 
her  usual  duties,  her  physician  attributing 
her  condition  to  the  Injury  she  received  in 
alighting  from  -the  train,  which  he  says  re- 
sulted in  displacing  the  womb  and  other 
organs,  from  which  no  relief  can  be  had  ex* 
cept  possibly  by  an  operation. 

[1 , 2]  The  first  assignment  of  error  is  to 
the  action  of  the  court  In  refusing  to  set 
aside  the  verdict  as  contrary  to  the  evidence. 
The  chief  contention  In  support  of  this  as* 
signment  Is  that  Dr.  Olvens,  a  witness  in- 
troduced on  behalf  of  the  defendant  com- 
Iiany,  who  saw  the  fetus  after  it  was  de- 
livered, testified  as  an  expert  and  expressed 
the  opinion  that  the  fetus  had  been  dead 
for  a  week  before  It  was  delivered;  that 
Dr.  Givens  being  the  only  expert  who  saw 
the  fetus,  and  knew  the  facts  to  be  derived 
from  Its  inspection,  his  evidence  could  not 
be  disregarded  by  the  Jury,  but  must  be 
accepted  by  them  as  showing  conclusively 
that  the  miscarriage  was  not  the  result  of 
alighting  from  the  train,  but  that  It  re* 
suited  fiom  causes  existing  before  the  plain- 
tiff left  her  home. 

This  position  cannot  be  sustained.  Ne 
one  can  read  the  testimony  of  this  witness 
without  seeing  tliat  the  jury  might  well 
have  regarded  Dr.  Givens  as  a  prejudiced 
and  biased  witness.  In  addition,  his  view  Is 
in  direct  confilct  with  other  expert  testimony 
and  circumstances  adduced  by  the  plaintiff. 
Whether  or  not  the  miscarriage  resulted 
from  the  Injury  sustained  in  alighting  from 
the  train  was  a  question  for  the  jury,  to 
be  determined  upon  due  consideration  of 
all  the  evidence  bearing  upon  the  issue.  The 
testimony  of  the  plaintiff  is  that  slie  felt 
"completely  torn  to  pieces"  by  the  step  from 
the  train,  especially  through  her  side  and 
the  right  side  of  her  back,  and  that  it 
was  with  great  difficulty  that  she  walked 
100  yards  to  her  daughter's  house,  and  that 
she  continued  to  suffer  until  the  miscarriage 
occurred.  She  stated  that  she  had  been  In 
her  usual  go6d  health  up  to  the  accident,  had 
borne  11  children,  and  had  never  been  threat- 
ened with  an  abortion ;  but  that  on  the  day 
after  she  stepped  from  the  train  she  knew 
from  her  suffering  and  general  physical 
condition  that  an  abortion  was  threatened. 
Dr.  Godwin,  an  expert  witness  for  the  de- 
fendant, 8&J3  that  a  woman  can  alhiost  al- 
ways tell  anything  unusual  when  she  Is  preg- 
nant; that.  If  the  fetus  is  dead,  she  can  very 
often  tell  by  her  feelings.  Dr.  Dodd,  the  at- 
tending physician  of  the  plaintiff,  testifies  that 
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tbe  abortion  occnrring  36*  hours  after  an 
Injory  of  the  kind  received  by  the  plaintiff 
Is  the  natural  and  probable  result  of  such 
injury;  that  from  the  displaced  condition 
of  the  uterus,  as  disclosed  by  his  examina- 
tion, in  the  absence  of  any  other  physical 
disturbance,  he  would  attribute  the  abor- 
tion and  subsequent  illness  to  the  step  from 
the  train.  This  witness  further  says  that 
from  his  examination  of  the  plaintiff '  he 
found  nothing  to  suggest  that  the  womb 
had  been  in  any  way  infected  by  carrying 
a  dead  fetus. 

It  is  not  necessary  to  recite  other  testi- 
mony and  other  circumstances  furnished  by 
the  record  in  support  of  the  plaintiff's  Tiew 
that  the  abortion  resulted  from  the  Injury 
sustained  by  her  in  alighting  from  the  train. 
We  have  said  enough  to  show  that  the 
eyidence  on  that  issue  was  conflicting.  The 
question  was  submitted  to  the  Jury  by  the 
defendant's  instruction  No.  4^  which  told 
them  that,  if  they  believed  the  fetus  to 
hare  been  dead  for  two  days  or  more  prior 
to  the  happening  of  the  abortion,  they  must 
find  for  the  defendant  The  verdict  shows 
that  the  Jury  disregarded,  as  they  had  the 
right  to  do,  the  expert  opinion  of  Dr.  Giv- 
ens,  and  rested  their  finding  upon  the  other 
evidence  tending  to  sustain  the  plaintiff's 
theory.  A  Jury  is  not  bound  to  accept  as 
conclusive  the  testimony  even  of  an  unim- 
peached  witness. 

In  Clopton's  Case,  109  Ya.  813,  63  S.  B. 
1022,  this  court,  quoting  from  high  authority, 
says:  "The  mere  assertion  of  any  witness 
does  not  of  itself  need  to  be  believed,  even 
though  he  is  unimpeached  in  any  manner, 
because  to  require  such  belief  would  be  to 
give  a  quantitative  and  impersonal  measure 
to  testimony.  •  •  •  The  Jury  have  the 
power  to  refuse  their  credit  to  parol  testi- 
mony, and  no  action  of  the  court  should 
control  the  exercise  of  their  admitted  right 
to  weigh  its  credibility/' 

Especially  is  it  true  that  a  Jury  is  not  gen- 
erally bound  to  accept  the  opinion  of  ex- 
pert witnesses  as  conclusive.  It  considers 
the  facts  upon  which  the  opinions  are  based, 
and  determines  from  all  the  evidence  in  the 
case  whether  the  conclusions  given  by  the 
witness  are  sound  and  substantial.  1  Moore 
on  Facts,  U  105,  107. 

[S]  It  is  further  assigned  at  error  that 
the  court  erred  in  refusing  to  strike  out  all 
evidence  tending  to  show  that  the  distance 
from  the  bottom  of  the  step  of  the  coach  to 
the  ground  was  more  than  two  feet.  The 
declaration  alleges  that  the  plaintiff  "was 
compelled  to  step  down  from  the  car  a 
great  distance  to  the  ground,  to  wit,  two 
feet" 

The  plaintilTs  evidence  shows  that  the 
distance  was  between  26  and  34  inches,  and 
it  is  contended  that  this  constitutes  such 


a  difference  between  the  allegation  and  the 
proof  as  requires  the  court  to  strike  out  the 
evidence  on  the  ground  of  variance. 

This  position  is  without  merit.  The  vi- 
delicet, namely,  "a  great  distance,  to  wit, 
two  feet"  employed  in  the  declaration,  is 
intended  to  avoid  a  positive  averment  which 
must  be  strictly  proved. 

"The  office  of  the  videlicet  is  to  mark  that 
the  party  does  not  xmdertake  to  prove  the 
precise  circumstances  alleged;  and « in  such 
cases  he  is  not  required  to  prove  them." 
2  Bouv.  L.  Diet  p.  786. 

[4,61  It  is  further  assigned  as  error  that 
the  court  permitted  the  plaintiff  to  be  ques- 
tioned as  to  the  kind  of  landings  the  de- 
fendant liad  at  other  stations  than  the  Haden 
station. 

These  questions  were  confined  to  a  com- 
parison with  two  stations  on  the  same  line 
and  a  short  distance  from  Haden  station. 
The  evidence  tended  to  show  how  the  accom- 
modations at  Haden  compared  as  to  safety 
with  other  stations  of  the  defendant  whidi 
the  witness  had  observed,  and  thereby  to 
show  the  lack  of  care  observed  by  the  com- 
pany in  furnishing  reasonably  safe  accom- 
modations for  passengers  at  Haden.  If, 
however,  the  few  questions  asked  along  this 
line  had  been  irrelevant  the  defendknt  could 
not  complain,  as  it  introduced  like  evidence 
with  respect  to  other  stations. 

There  was  no  reversible  error  in  the  mat- 
ter of  giving  and  refusing  instructions.  The 
alleged  negligence  of  the  defendant  in  not 
providing  a  reasonably  safe  and  convenlait 
means  of  alighting  from  its  train,  and  tn 
not  rendering  the  plaintiff  reasonable  as- 
sistance when  alighting,  as  well  as  all  other 
questions  of  fact  arising  in  the  case,  were 
submitted  to  the  determination  of  the  Jury 
under  instructions  which  were  free  from  prej- 
udice to  the  rights  of  the  defendant  The 
verdict  of  the  Jury  was  sustained  by  the 
evidence,  and  therefore  cannot  be  disturbed. 

The  Judgment  complained  of  must  be 
affirmed. 

Affirmed. 


(112  Va.  788) 
BUNKLE'S  ADM'B  v.   BUNKLE'S  ADM'B 

et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16,  1911.) 

1.  intbbplkadbb  (i  37*)— grounds  of  bjblisf 
—Statutobt  Pbovisions. 

Ck>de  1904,  {  2998,  providing  for  a  sum- 
mary proceeding  by  interpleader  in  a  pending 
action,  does  not  enlarge  the  rule  governing  bills 
of  interpleader,  but  merely  furnishes  a  special 
cumulative  and  concurrent  remedy  without  lim- 
iting or  affecting  the  equitable  juAsdiction  by 
bill  of  intlerpleader. 

[Ed.  Note.— For  other  cases,  see  Interpleader. 
Dec.  Dig.  S  37.*] 
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2.   iNTEBPLEADEft   (J   6*)— RiGHT  TO  MAINTAIN 

Bill  of  Inhsbfleadkb. 

A  bank  coming  into  possession  of  money 
as  debtor  to-  or  bailee  of  the  estate  of  a  de- 
ceased wife  may  not  maintain  a  bill  of  inter- 
pleader against  her  administrator  and  against 
the  administrator  of  the  deceased  husband, 
both  claiming  the  money,  because  of  its  inde- 
pendent liability  as  debtor  or  bailee,  and  be- 
cause of  want  of  privity  between  the  two 
claimants  under  the  rule  that  the  equitable 
remedy  of  interpleader  independent  of  statute 
is  dependent  on  the  existence  of  four  elements: 
The  mnfy  debt  or  duty  must  be  claimed  by  all 
the  parties  against  whom  the  relief  is  demand- 
ed ;  all  their  adverse  claims  must  be  depend- 
ent on  or  derived  from  a  common  source;  the 
person  asking  the  relief  must  not  have  any  in- 
terest in  the  subject-matter;  and  he  must  not 
have  incurred  an  independent  liability  to  ei- 
ther of  the  claimants. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  {  6 ;    Dec  Dig.  §  6.*) 

Appeal   from   Circuit  Court,   Kdcklngham 

County. 

Bin  of  interpleader  by  the  Bank  of  Elkton 
against  Rebecca  M.  Runkle*8  administrator 
and  against  William  J.  Runkle's  administra- 
tor to  determine  rights  to  a  fund  In  posses- 
sion of  the  bank.  From  a  decree  adjudging 
that  William  J.  Runkle's  administrator  is 
entitled  to  the  fund,  Rebecca  M.  Runkle'a 
administrator  appeals.  Reversed  and  ren- 
dered, dismissing  the  bill  for  want  of  Juris- 
diction. 

H.  W.  Bertram,  for  appellant  Grattan  & 
Grattan,  Ed.  C.  Martz,  and  Charles  A,  Ham- 
mer, for  appellees. 

BUCHANAN,  J.  This  is  a  bill  of  inter- 
pleader filed  by  the  Bank  of  Elkton,  In 
which  the  personal  representatives,  respec- 
tively, of  the  estates  of  Rebecca  M.  Runkle, 
deceased,  and  of-  WUUam  J.  Runkle,  de- 
ceased, were  made  parties  defendant  The 
trial  court  held  that,  upon  the  evidence,  the 
bill  of  interpleader  could  be  maintained,  and 
that  as  between  the  parties  claiming  the 
fund  the  personal  representative  of  William 
J.  Runkle  was  entitled  to  It  and  so  decreed. 
From  that  decree  this  appeal  was  taken. 

The  first  question  to  be  determined  here  Is 
whether  or  not  upon  the  facts  disclosed  by 
the  record  the  bank  could  maintain  its  bill. 

The  record  shows  that  William  J.  Runkle 
died  on  the  4th  day  of  January,  1908,  and 
his  wife,  Rebecca  M.,  on  the  12th  day  of  the 
same  month.  After  the  husband's  death 
and  a  few  days  before  the  wife's  she  took 
from  her  bed  and  about  her  person  pocket- 
books  and  parcels  containing  money,  which 
she  directed  her  sister,  Mrs.  Louisa  C.  Da- 
vis, to  place  In  her  (Mrs.  Runkle's)  trunk, 
lock  it,  and  keep  the  key.  The  day  after 
the  burial  of  Mrs.  Runkle,  I.  L.  Flory,  the 
?ashler  of  the  Bank  of  Elkton,  by  request, 
came  to  the  home  of  the  deceased,  counted 
the  money  placed  In  the  trunk  by  Mrs.  Da- 
vis, and  carried  it  to  his  bank.  At  the  time 
he  received  the  money  from  Mrs.  Davis  he 


gave  her  a  receipt  or  deposit  slip  In  the  fol- 
lowing words: 

"Received  ftom  the  estate  of  Rebecca  M. 
Runkle,  by  Louisa  C.  Davis,  $2,668.20. 

"I.  L.  Flory,  Cashier." 

He  requested  Mrs.  Davis  to  come  to  the 
bank  on  the  .next  morning,  which  she  did, 
and  he  took  up  the  receipt  or  deposit  slip 
he  bad  given  her  the  day  before  and  gave 
her  a  book  with  the  following  entry  therein: 

The  Bank  of  Elkton,  Elkton,  Va. 

In  Account  with  Mrs.  Rebecca  M.  Runkle. 
Dr.  Cr. 

1908. 
Jany.  16,  To  Dep. .  .$2,668.20 

A  few  days  afterwards  Mr.  Flory,  the 
cashier  of  the  bank,  qualified  as  the  admin- 
istrator of  the  husband's  estate,  and  A.  U. 
Lewis  as  administrator  of  the  wife's  estate, 
each  claiming  the  money  deposited  in  bank 
as  the  property  of  his  decedent. 

If  there  were  no  evidence  in  the  case  but 
the  deposit  slip  and  the  entry  In  the  bank 
book  handed  to  Mrs.  Davis  when  she  deliv- 
ered the  money  to  the  cashier  of  the  bank, 
as  to  the  circumstances  under  which  the 
bank  came  into  the  possession  of  the  money, 
it  is  clear  that  the  bank  had  no  sufficient 
ground  upon  which  to  maintain  Us  bill. 
But  It  Is  claimed  by  the  bank  that  the  parol 
evidence  in  the  case  shows  that  the  money 
was  delivered  to  it  as  a  stakeholder,  or  as 
a  Joint  deposit  of  both  the  husband's  and  the 
wife's  estates,  to  be  held  by  it  until  it  was 
determined  to  which  estate  it  did  belong. 

There  is  no  question  that  after  the  death 
of  the  wife  and  before  the  money  was  de- 
livered to  the  bank  there  was  a  controversy 
between  Mrs.  Long,  one  of  the  distributees 
of  the  husband's  estate,  and  Mrs.  Davis,  one 
of  the  distributees  of  the  wife's  estate,  as 
to  the  ownership  of  the  money.  Besides 
these  two,  four  other  persons  testify  as  to 
the  circumstances  under  which  the  money 
was  delivered  to  the  cashier  of  the  bank. 
Mrs.  Davis,  who  had  been  put  in  possession 
of  the  money  by  her  sister  and  had  consult- 
ed counsel  and  been  advised  to  put  the 
money  in  bank  In  her  own  name,  testified 
that,  after  the  cashier  had  counted  the  mon- 
ey which  she  took  out  of  Mrs.  Runkle's  trunk 
and  handed  him,  be  asked  in  whose  name 
It  was  to  be  deposited,  and  she  told  him  in 
her  name  until  there  was  an  administrator 
appointed  for  the  wife's  estate.  She  denied 
emphatically  when  asked  the  question  that 
she  ever  agreed  that  the  money  should  be 
placed  In  the  bank  to  see  whose  money  It 
was.  Mrs.  Daris'  son  testified  that  after 
the  cashier  had  counted  the  money,  and  In^^ 
quired  of  his  mother  what  he  must  do  with 
it,  '*8he  told  hlin  that  she  wanted  it  put  in 
the  bank  for  safe-keeping  until  there  was 
an  administrator  appointed  for  Aunt  Becca's 
estate,"    and    that    the    cashier    thereupon 
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wrote  the  receipt  or  deposit  slip  which  he 
gave  the  witness*  mother.  Mrs.  Smith 
states  that,  when  the  cashier  had  counted 
the  money,  Mrs.  Davis  told  him  that  it 
would  have  to  go  in  bank  in  her  name.  Mrs. 
Dean  states  that,  when  the  cashier  asked  in 
whose  name  the  money  should  be  placed  in 
bank,  "Mrs.  Davis  told  him  'herself,  of 
course.' "  Neither  Mrs.  Long  nor  the  cashier 
Mr.  Flory,  the  other  two  witnesses  who  tes- 
tified to  what  was  said  and  done  when  the 
money  was  delivered  to  the  cashier,  denied 
these  statements  of  the  other  witnesses  as 
to  how  it  was  to  be  deposited  in  bank.  On 
the  contrary,  Mrs.  Long  testified,  among 
.other  things,  as  to  what  took  place  on  that 
occasion  as  follows: 

"Q.  Did  you  hear  what  took  place  and 
what  was  said  between  Mrs.  Louisa  G.  Davis 
and  Mr.  Flory?  A.  She  told  him  to  put  the 
money  in  her  name  in  the  bank. 

"Q.  What  else  was  said  about  it?'  A.  I 
tamed  away  and  said.  That  is  my  brother's 
money.'    •    ♦    ♦ 

*'Q.  And  what  did  she  say  then?  A.  She 
said  put  it  in  her  name,  and  I  said  no  more." 

Mr.  Flory's  evidence  is  very  vague  and 
indefinite  as  to  what  took  place  when  the 
money  was  delivered  to  him.  He  not  only 
does  not  contradict  the  statement  of  the 
other  witnesses  as  to  what  Mrs.  Davis  said 
when  she  transferred  the  money  from  her 
possession  to  his,  but  says  he  does  not 
remember  precisely  what  the  conversation 
was  along  that  line.  When  asked  if  it  was 
not  agreed  then  and  there  that  it  should 
remain  at  his  bank  until  the  title  was  set- 
tled, he  replied:  **There  was  no  agreement 
as  to  how  long  it  should  remain  there  or 
anything  of  the  kind,  as  I  understood  it, 
but  in  my  own  mind  it  was  put  there  until 
the  matter  was  settled."  WhUe  he  states 
from  what  occurred  on  that  occasion  that 
he  got  the  impression  that  the  money  was 
placed  in  the  bank  to  be  held  by  it  until 
it  was  determined  to  whom  it  belonged, 
he  does  not  state  facts  which  would  justify 
such  a  conclusion,  and  his  conduct  in  entering 
it  as  a  general  deposit  to  the  credit  of  Mrs. 
Runkle*s  estate,  subject  of  course  to  the 
check  of  her  personal  representative  when 
appointed,  and  using  the  ononey  as  the 
bank's  own,  as  in  the  case  of  other  general 
deposits,  sustains  the  other  witnesses  as  to 
the  character  of  the  deposit  made  and  the 
circumstances  under  which  the  bank  came 
into  the  possession  of  the  money. 

After  a  careful  examination  and  consid- 
eration of  all  the  evidence,  written  and 
oral,  as  to  the  manner  in  which  the  bank 
came  into  the  possession  of  the  money,  it 
does  not  appear  that  the  money  was  delivered 
to  the  bank  as  a  Joint  deposit  of  the  estates 
of  the  husband  and  wife,  or  upon  any  agree- 
ment that  the  bank  should  hold  it  as  a 
stakeholder  untU  it  was  determined  to  which 
estate  the  money  belonged.  But,  on  the 
contrary,   It   does  appear   that,   when   Mrs. 


Davis  delivered  the  money  to  the  cashier 
of  the  bank,  she  intended  that  it  should 
either  be  placed  or  deposited  in  the  t>ank  in 
her  name  until  a  personal  representative 
of  her  sister's  estate  had  been  appointed,  or 
to  the  credit  of  her  sister's  estate,  and  that 
in  fact  as  well  as  in  form  it  was  so  de- 
livered to  or  deposited  with  the  cashier 
of  the  bank. 

The  right  to  file  a  bill  of  interpleader 
does  not  lie  in  every  case  where  two  or  more 
persons  claim  the  same  thing,  debt,  or  duty 
from  a  third  person,  and  he  is  in  doubt 
as  to  which  of  them  he  ought  tq  render  the 
debt  or  duty  or  deliver  the  thing;  but  the 
jurisdiction  of  a  court  of  equity  to  grant 
that  remedy  independent  of  statute  is  con- 
fined in  much  narrower  limits. 

Mr.  Justice  Story  says  in  his  work  on 
Equity  Jurisdiction,  i  823:  "That  the  remedy 
by  bill  of  interpleader,  although  it  has  cured 
many  defects  in  the  proceedings  at  law,  has 
yet  left  many  cases  of  hardship  unprovided 
for." 

Again,  in  section  820,  he  says:  "Whether 
it  might  not  have  been  more  wise  and  more 
consistent  with  the  principles  of  equity 
originally  to  have  held  that  in  all  cases 
whatsoever,  where  the  bailee  was  innocent 
and  without  fault,  he  should  have  ha*^  the 
right  to  a  bill  of  Interpleader,  is  a  point 
into  which  it  is  now  too  late  to  inquire." 

[1]  Section  2d98  of  the  Code  makes  pro- 
vision for  a  summary  proceeding  by  inter- 
pleader in  a  pending  action,  but  there  was 
no  action  pending  when  this  bill  was  filed, 
and  ^it  is  not  a  proceeding  under  that  section. 
The*  statute  can  have  no  effect  upon  the 
question  we  are  now  considering,  for,  as  Mr. 
Pomeroy  says  (section  1329),  such  statutes  (ex- 
cept where  they  enlarge  the  rule  governing 
bills  of  interpleader,  and  our  statute  does 
not)  it  is  universally  held  do  not  at  all 
limit  or  affect  the  equitable  Jurisdiction 
by  suit.  They  merely  furnish  another  special 
cumulative  and  concurrent  remedy. 

[2]  The  right  of  the  complainant  to  file 
its  bill  In  this  case  must  therefore  be  deter- 
mined without  reference  to  our  statute  by 
the  principles  or  rules  which  govern  courts 
of  equity  in  granting  the  remedy  of  inter- 
pleader. 

The  general  principles  which  govern  a 
court  of  equity  in  administering  relief  in 
such  cases  seem  to  be  pretty  well  settled. 

In  4  Pomeroy's  Elquity  Jurisprudence,  § 
;1320,  it  is  said  that  "where  two  or  more 
persons,  whose  titles  are  connected  by  reason 
of  one  being  derived  from  the  other,  or  of 
both  being  derived  from  a  conmion  source, 
claim  the  same  thing,  debt  or  duty  by  dif- 
ferent or  separate  interests,  from  a  third 
person,  and  he  not  knowing  to  which  of  the 
claimants  he  ought  of  right  to  render  the 
debt  or  duty  or  to  deliver  the  thing,  fears 
he  may  be  hurt  by  some  of  them,  he  may 
maintain  a  suit  and  obtain  against  them  the 
remedy   of  Interpleader."     Substantially   to 
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the  same  effect  Is  section  806  of  Story's  Bq. 
Jur. 

In  section  1322  of  Pomeroy  it  is  said: 
"That  from  the  description  in  a  previons 
paragraph  and  from  the  whole  course  of 
authorities  it  is  clear  that  the  equitable 
remedy  of  interpleader,  Independent  of  recent 
statutory  regulations,  depends  u];)on  and  re- 
quires the  existence  of  the  four  following 
elements,  which  may  be  regarded  as  its  es- 
sential conditions :  (1)  The  same  thing,  debt, 
or  duty  must  be  claimed  by  both  or  all  the 
parties  against  whom  the  relief  is  demanded. 
(2)  All  their  adverse  titles  or  claims  must  be 
dependent  upon  or  derived  from  a  common 
source.  (3)  The  person  asking  the  relief — 
the  plaintiff — must  not  have  nor  claim  any 
interest  in  the  subject-matter.  (4)  He  must 
have  Incurred  no  independent  liability  to 
either  of  the  claimants;  that  is,  he  must 
stand  perfectly  indifferent  between  them  in 
the  position,  merely  of  a  stakeholder." 

Applying  these  principles  to  the  facts  of 
this  case,  it  is  clear  that  the  right  of  the 
bank  to  file  a  bill  of  interpleader  was  lack- 
ing in  both  the  second  and  fourth  essential 
requirements,  as  laid  down  by  Mr.  Pomeroy. 
The  seoond  essential,  that  there  must  be 
privity  between  the  opposing  claimants^  does 
not  exist.  The  claims  of  the  defendants 
were  not  dependent  upon  or  derived  from  a 
common  source.  Their  claim  of  title  is  inde- 
pendent of  each  other.  One  derives  his  title 
from  the  husband,  and  the  other  from  the 
wife. 

Mr.  Pomeroy,  S  1324,  in  discussing  this 
essential,  says:  "Where  there  is  no  privity 
between  the  claimants,  where  their  titles  are 
independent,  not  derived  from  a  common 
^source,  but  each  asserted  as  wholly  para- 
mount to  the  other,  the  stakeholder  is 
obliged  in  the  language  of  the  authorities 
to  defend  himself  as  well  as  he  can  against 
each  separate  demand.  A  court  of  equity 
will  not  grant  him  an  Interpleader." 

Upon  this  requirement, .  Mr.  Justice  Story 
says:  '*The  true  doctrine  supported  by  the 
authorities  would  seem  to  be  that  in  cases 
of  adverse,  independent  titles  the  party  hold- 
ing the  property  must  defend  himself  as  well 
as  he  can  at  law;  and  he  is  not  entitled  to 
the  assistance  of  a  court  of  equity,  for  that 
would  be  to  assume  the  right  to  try  merely 
legal  titles  upon  a  controversy  between  differ- 
ent parties  where  there  is  no  privity  of  con- 
tract between  them  and  the  third  person  who 
calls  for  an  interpleader.*'  2  Story's  Bq. 
Jur.  (11th  Bd.)  i  820.  See,  also,  Northwest- 
ern Mutual  life  Ins.  Go.  v.  Kidder,  162  Ind. 
382,  70  N.  B.  489,  66  L.  R.  A.  89,  1  Am.  & 
Bug.  Ann.  Gas.  609,  and  note  p.  613,  in 
Which  many  cases  are  cited  sustaining  the 
rule  as  laid  down  by  Pomeroy  and  Story. 

The  fourth  essential  condition  to  filing 
such  a  bill,  as  stated  by  Mr.  Pomeroy,  is 
that  the  complainant  must  be  under  no  in- 
dependent liability  to  either  daimant    Upon 


that  question  he  says:  Sudi  an  independent 
liability  may  be  incurred  in  two  classes  of 
cases:  "(1)  In  the  first  place,  the  agent,  de- 
positary, bailee,  or  other  party  demanding 
an  interpleader  in  his  dealings  with  one  of 
the  claimants  may  have  expressly  acknowl- 
edged the  latter's  title,  or  he  may  have 
bound  himself  by  contract,  so  as  to  render 
himself  liable  upon  such  independent  under- 
taking, without  reference  to  his  possible  lia- 
bility to  the  rival  claiment  upon  the  general 
nature  of  the  entire  transaction.  Under 
these  circumstances,  as  the  plaintiff  is  liable 
at  all  events  to  one  of  the  defendants,  what- 
ever may  be  their  own  respective  claims  up- 
on the  subject-matter  as  between  themselves, 
he  cannot  call  upon  them  to  interplead.  He 
does  not  stand  indifferent  between  the  claim- 
ants, since  one  of  them  has  a  valid  legal  de- 
mand against  him  at  all  events.  Bven  if  the 
acknowledgment  or  promise  has  been  ob- 
tained by  fraud  or  mistake,  the  right  of  the 
party  thus  deceived  to  be  relieved  in  equity 
from  his  liability  cannot  be  considered  and 
sustained  in  an  interpleader  suit  (2)  In  the 
second  class  of  cases,  the  Independent  lia- 
bility of  the  plaintiff  to  one  of  the  defend- 
ants arises  from  the  very  nature  of  the  orig- 
inal relation  subsisting  between  them,  with- 
out reference  to  any  collateral  acknowledg- 
ment of  title  or  promise  to  be  bound.  Hie 
most  important  examples  of  such  relations 
are  those  subsisting  between  bailee  and  his 
bailor,  or  agent  or  attorney  and  his  principal, 
a  tenant  and  his  landlord,  and  the  like.  In 
pursuance  of  the  doctrine  above  stated,  if  a 
bailee  is  sued  by  bis  bailor  or  an  agent  by 
his  principal,  or  a  tenant  by  his  landlord, 
and  at  the  same  time  a  third  person  asserts 
a  claim  of  title  adverse  and  paramount  to 
that  of  the  bailor,  principal,  or  landlord,  a 
suit  of  interpleader  cannot  In  general  be 
maintained  against  the  two  conflicting  ele- 
ments, since  from  the  very  nature  of  the  re- 
lation there. is  an  independent  personal  lia- 
bility with  respect  to  the  subject-matter  of 
the  bailee  to  the  bailor,  of  the  agent  to  his 
principal,  and  of  the  tenant  to  his  landlord." 
4  Pomeroy's  Bq.  Jur.  |  1326.  See,  also,  2 
Story's  Bq.  Jur.  {{  817,  817a.  817b. 

There  are  some  exceptions  to  the  general 
rule  as  above  stated,  as  where  the  title  of 
one  of  the  adverse  clalments  is  derivative 
and  not  antagonistic  and  paramount  to  the 
bailor,  principal,  or  landlord.  2  Pom.  Bq. 
Jur.  {  1327;  2  Story's  Eq.  Jur.  S  817. 

This  case  is  not  within  any  of  the  excep- 
tions. The  bank,  as  we  have  seen,  came  in- 
to the  possession  of  the  money  either  as 
debtor  to  or  bailee  of  Mrs.  Runkle's  estate, 
and  whether  It  holds  it  as  debtor  or  bailee 
it  is  under  an  independent  liability  to  her 
estate,  and  upon  that  ground  as  well  as  up- 
on the  ground  of  the  want  of  privity  be- 
tween the  opposing  elements,  the  bank  was 
not  entitled  to  maintain  its  bill  of  inter- 
pleader. 
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The  decree  complained  of  must  be  •  "re- 
Tersed,  and  this  court  will  enter  such  decree 
as  the  circuit  court  ought  to  have  entered, 
dismissing  the  bill  for  want  of  Jurisdiction. 

Reversed* 


(112  Va.  897) 

FERRIMER  t.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia*     Not. 

le,  1911,) 

1.  JnDICTMBRT    A17D    INFOBICATION    (|    110*)-* 

Following  Statutb— SurnciiwoY— Intox- 

ZCATIlVa    LiQUOBS. 

The  indictment  alleged  that  accused,  on  a 
certain  date,  upon  the  order  of  V.,  did  unlaw- 
fully sell,  in  the  town  and  county  named,  to 
said  y.  a  quantity  of  ardent  spirits,  not  exceed- 
ing 4%  gallons,  and  that  said  spirits  was  un- 
lawfully sold,  not  to  be  delivered  at  the  place 
of  purchase,  or  within  the  town,  or  within  one 
mile  outside  of  the  corporate  limits  thereof, 
but  that  accused  unlawfully  shipped  such  ar- 
dent  spirits  by  express  to  V.,  without  then 
and  there  having  a  license  to  do  so.  Held,  that 
the  indictment  was  sufficient,  being  laid  in  the 
language  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  S  110.*] 

2l  Intoxicatino    Liquobs    (I    6*)— Rboula- 

TION— POLICB  POWBB. 

Under  its  police  power  to  enact  laws  to 
promote  the  public  safety,  health,  and  morals, 
the  Legislature  may  regulate  and  control  traf- 
fic in  intoxicating  liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  4;  Dec  Dig.  {  6.*] 

8.  ComnsBCE  ({  tt4*)— Intoxicatino  Liquobs 

— RXOULATIONS. 

Acts  1910,  c.  190,  authorized  the  issuance 
of  a  retail  license  and  a  retail  and  shipper's 
license,  for  the  sale  of  intoxicants,  and  pro- 
vides that  a  retail  license  shall  permit  the  sale 
of  intoxicants  to  any  indiyidual,  to  be  deliv- 
ered at  the  place  of  purchase,  or  to  any  place 
within  the  city,  town,  county,  or  district,  or 
within  one  mile'  outside  of  where  the  license 
is  granted,  and  nowhere  else  within  the  state, 
and  that  the  retail  and  shipper's  license  shall 
confer  the  additional  privilege  of  shipping,  by 
express  or  otherwise.  Held,  that  the  Le^la- 
tnre  had  power  to  regulate  the  sale  of  liquor 
by  the  imposition  of  a  reasonable  license,  even 
though  it  be  intended  for  shipment  without  the 
state,  and  the  statute  was  valid  though  con- 
strued as  prohibitine  one  merely  having  a  re- 
tail license  from  shipping  liquor  without  the 
state. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec,  Dig.  i  64.*1  ) 

Error  to  Circuit  Court,  Tazewell  County. 

H.  J.  Ferrimer  was  convicted  of  unlawful- 
ly selling  intoxicants,  and  brings  error.  Af- 
firmed, 

The  indictment  was  as  follows : 
•The  Jurors  of  the  grand  Jury,  in  and  for 
the  county  aforesaid,  impaneled  and  sworn  at 
the  term  hereof  commencing  on  the  22d  day 
of  August,  1910,  and  now  attending  said 
court,  upon   their  oath  present  that  H.   J. 

Ferrimer,  on  the day  of  June,  1910,  in 

the  said  county,  did  unlawfully  ship  by  ex- 
press ardent  spirits,  without  then  and  there 
having  a  Ucense  so  to  do,  against  the  peace 


and  dignity  of  the  commonwealth  of  Vir- 
ginia. 

"And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  that  H. 

J.  Ferrimer,  on  the day  of  June,  1910; 

in  the  said  county,  did  unlawfully  ship,  by 
express,  ardent  spirits,  in  a  quantity  of  not 
more  than  4^  gallons,  to  Vincent  Volscent, 
upon  the  order  of  such  Vincent  Volscent, 
without  then  and  there  having  a  license  so 
to  do,  against  the  peace  and  dignity  of  the 
commonwealth  of  Virginia. 

"And  the  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  that  H. 

J.  Ferrimer,  on  the day  of  June,  1910, 

in  the  said  county,  did  unlawfully  sell  and 
ship  ardent  spirits,  by  express.  In  a  quantity 
of  not  more  than  4^^  gallons,  to  Vincent  Vol- 
scent, upon  the  order  of  such  Vincent  Val- 
scent,  without  then  and  there  having  a  li- 
cense so  to  do,  against  the  peace  and  dignity 
of  the  commonwealth  of  Virginia. 

"And  the  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present,  that  H. 

J.  Ferrimer,  on  the day  of  June,  1910, 

in  the  said  county,  at  one  time,  upon  the  or- 
der of  Vincent  Volscent,  unlawfully  did  sell. 
In  the  town  of  Pocahontas,  in  said  county, 
to  said  Vincent  Volscent,  a  quantity  of  ardent 
spirits,  not  exceeding  4^  gallons;  that  said 
ardent  spirits  was  so  unlawfully  sold  by  the 
said  H.  J.  Ferrimer,  not  to  be  delivered  to  the 
said  Vincent  Volscent  at  the  said  place  of 
purchase;  that  said  ardent  spirits  was  so 
unlawfully  sold  by  the  said  H.  J.  Ferrimer, 
not  to  be  delivered  to  the  said  Vincent  Vol- 
scent within  the  said  town  of  Pocahontas; 
that  said  ardent  spirits  was  so  unlawfully 
sold  by  the  said  H.  J.  Ferrimer,  not  to  be  de- 
livered to  the  said  Vincent  Volscent  within  one 
mile  outside  of  the  corporate  limits  of  the 
said  town  of  Pocahontas;  and  that  said  H. 
J.  Ferrimer  did  then  and  there  unlawfully 
ship  said  ardent  spirits,  by  express,  to  said 
Vincent  Volscent,  upon  the  order  of  said 
Vincent  Volscent,  without  then  and  there 
having  a  license  so  to  do,  against  the  pe&CQ 
and  dignity  of  the  commonwealth  of  Vir- 
ginia*" 

Sexton  &  Roberts,  for  plaintiff  in  error. 
Samuel  W.  Williams,  Atty.  Gen.,  for  the 
Commonwealth. 

KEITH,  P.  Ferrimer  was  indicted  in  the 
circuit  court  of  Tazewell  county  for  ship- 
ping by  express  ardent  spirits  without  hav- 
ing a  license  so  to  do.  When  the  case  was 
called  for  trial,  with  the  consent  of  the  at- 
torney for  the  commonwealth  and  of  the  ac- 
cused in  person,  the  court  heard  the  evi- 
dence and  determined  the  case  without  a 
Jury,  upon  an  agreed  statement  of  facts, 
which  was  as  follows: 

"It  is  agreed  between  the  attorney  for  the 
commonwealth  and  the  defendant,  by  his 
attorneys,  that  the  defendant,  H.  J.  Ferrl- 
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mer,  Is  a  resident  of  the  town  of  Pocahontas^ 
In  Tazewell  county,  Va.;  that  on  the  25th 
day  of  March,  1910,  there  was  granted  to 
him  a  'retail  license'  to  sell  ardent  spirits 
in  the  said  town  of  Pocahontas,  from  the  1st 
day  of  May,  1910,  until  the  30th  day  of 
April,  1911,  as  proTlded  hy  an  act  of  the 
General  Assembly  of  Virginia,  approved  16th 
day  of  March,  1910  (Acts  of  Assembly  1910, 
page  290),  which  said  license  is  in  the  words 
and  figures  following,  to  wit: 


(« •( 


'State  of  Virginia,  Tazewell  County — ^to  wit: 
**  *At  a  circuit  court  held  for  said  county 
At  the  courthouse  thereof,  on  the  25th  day 
of  March,  1910. 

**  'A  license  was  this  day  granted  to  H.  J. 
Ferrimer  to  sell  at  his  place  of  business  in 
the  town  of  Pocahontas  in  this  county,  to 
any  indiyidual,  beer,  malt  liquors,  whisky, 
wine,  brandy,  or  any  mixture  thereof,  fruits 
preserved  in  ardent  spirits,  alcoholic  bitters, 
and  all  other  mixtures,  preparations  and 
liquids  which  will  produce  Intoxication,  in 
quantities  not  exceeding  four  gallons  and  a 
half,  in  jugs,  bottle  and  demijohns,  or  to  be 
drunlc  where  sold,  to  be  delivered  at  the 
place  of  purchase,  or  to  any  place  within  the 
city,  town,  county,  or  district  or  within  one 
mile  outside  where  the  license  is  granted, 
and  nowhere  else  in  the  state,  for  the  period 
beginning  on  the  first  day  of  May,  1910,  and 
expiring  on  the  thirtieth  day  of  April,  1911. 
••  Teste:   A.  B.  Buchanan,  Clerk.' 

"That  under  said  license  the  defendant  now 
is  and  has  been,  since  the  1st  day  of  May, 
1910,  retailing  ardent  spirits  in  the  said  town 
of  Pocahontas. 

"That  on  the day  of  June,  1910,  the 

said  defendant,  in  said  Tazewell  county,  state 
of  Virginia,  did  ship  ardent  spirits,  by  express, 
in  a  quantity  of  not  more  than  4^  gallons,  to 
one  Vincent  Volscent;  that  the  said  Vin- 
cent Volscent  resided  at  Mora,  in  the  state  of 
West  Virginia;  that  said  defendant  packed 
said  ardent  spirits  at  his  place  of  business  in 
said  town  of  Pocahontas,  and  delivered  said 
package  to  the  Southern  Express  Company, 
at  its  office  in  said  town  of  Pocahontas,  con- 
signed by  the  defendant  to  the  said  Vincent 
Volscent,  to  be  delivered  to  said  Vincent 
Volscent  by  the  said  express  company  at  said 
Mora,  W.  Va.,  all  express  charges  being  pre- 
paid by  the  said  defendant;  and  that  said  ar- 
dent spirits  were  carried  by  said  express 
company  from  said  town  of  Pocahontas  and 
delivered  to  said  Vincent  Volscent  at  said 
Mora,  W.  Va. 

"That  the  said  shipment  of  ardent  spirits 
was  made  through  said  express  company  over 
the  Norfolk  &  Western  Railway,  which  rail- 
way passes  immediately  out  of  the  corporate 
limits  of  the  said  town  of  Pocahontas  into 
the  said  state  of  West  Virginia. 

*'That  said  defendant,  at  the  time  of  mak- 
ing the  shipment  aforesaid,  did  not  have  a  re- 
tall  and  8hii^;)er's  license,  as  provided  by  the 
above-mentioned  act  of  the  General  Assembly 
of  Virginia.- 


And  the  court  certifies  that  this  was  all  of 
the  evidence. 

The  defendant  demurred  to  the  indictment 
and  pleaded  not  guilty,  and  moved  the  court 
to  dismiss  the  charge  against  him,  "because 
said  offense,  if  any  there  was,  was  for  the 
shipping  of  whisky  from  the  town  of  Poca- 
hontas, Va.,  to  Vincent  Volscent,  to  be  deliv- 
ered  to  the  said  Vincent  Volscent  at  a  point 
in  the  state  of  West  Virginia,  and  therefore 
was  interstate  commerce,  and  could  not  be 
affected  by  any  act  of  the  General  Assembly 
of  the  state  of  Virginia,  from  which  point 
said  shipments  were  made."  But  the  court 
overruled  said  motion  and  refused  to  dis- 
charge the  defendant,  overruled  the  demurrer 
to  the  indictment  and  foimd  the  prisoner 
guilty,  and  rendered  Judgment  against  him 
for  the  sum  of  $50  and  costs,  to  which  Judg- 
ment the  defendant,  Ferrimer,  obtained  a 
writ  of  error. 

The  first  error  assigned  is  to  the  action  of 
the  court  in  overruling  the  demurrer  to  the 
indictment 

[t)  The  indictment  is  for  a  statutory  of- 
fense, is  laid  in  the  language  of  the  statute* 
and,  in  our  Judgment,  is  clearly  sufficient. 
See  Smith  v.  Commonwealth,  85  Va.  924,  9  S. 
E.  148;  Fletcher's  Case,  106  Va.  840,  56  S.  E. 
149;  White's  Case,  107  Va.  901,  59  S.  E.  1101; 
RuDde's  Case,  108  Va.  873,  61  S.  E.  792;  Dix 
V.  Commonwealth,  110  Va.  907,  67  S.  E.  344* 

The  second  assignment  of  error  is  the  one 
chiefly  relied  upon,  and  is  that  this  was  an 
interstate  shipment,  and  that  the  statute  of 
Virginia,  in  so  far  as  it  applies  to  the  facts  of 
this  case,  was  a  regulation  of  interstate  com- 
merce, and  therefore  void. 

[2]  The  state  of  Virginia,  in  the  exercise  of 
its  police  power,  may  pass  laws  for  the  pro- 
motion of  the  safety,  health,  and  morals  of 
the  people,  and  the  regulation  and  control  of 
the  traffic  in  ardent  spirits  is  within  the  dis- 
cretion of  the  Legislature,  under  the  police 
power  of  the  state.  Farmvllle  v.  Walker, 
101  Va.  323,  43  S.  E.  558,  61  L.  R.  A.  125,  99 
Am.  St.  Rep.  870. 

In  the  case  of  Eidd  v.  Pearson,  128  IT.  S. 
1,  9  Sup.  Ct  6,  32  L.  Ed.  346,  a  statute  of  the 
state  of  Iowa  was  brought  under  review, 
which  had  been  construed  by  the  Supreme 
Court  of  that  state  as  "meaning  that  intoxi- 
cating liquors  might  be  manufactured  and 
sold  within  the  state  for  mechanical,  medici- 
nal, culinary,  and  sacramental  purposes,  but 
for  no  other — not  even  for  the  purpose  of 
transportation  beyond  the  limits  of  the  state"; 
and  the  Supreme  Court  of  the  United  States 
held  (Justice  Lamar  delivering  its  unanimous 
opinion),  that  the  statute  thus  construed 
raised  no  conflict  with  the  Constitution  of  the 
United  States,  and  was  therefore  valid.  The 
principle  thus  announced  seems  to  be  conclu- 
sive of  the  question  under  consideration. 
See,  also,  Mugler  v.  State  of  Kansas,  123  U. 
S.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205. 

[3]  In  passing  the  law  in  question,  the 
state  surely  never  intended  any  Interference 
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with  interstate  commerce;  nor  do  we  tMnk 
that  it  tends  in  any  way  to  regulate  or  con- 
trol interstate  commerce.  It  operates  equally 
upon  all  citizens  engaged  in  the  sale  of  ar- 
dent spirits — a  traffic  which  the  good  order 
and  well-being  of  society  renders  It  impera- 
tively necessary  that  the  Legislature  should 
strictly  limit  and  control.  It  provides  for 
licenses  of  various  kinds  which  carry  with 
them  certain  privileges.  There  is  the  retail 
liquor  license  which  was  issued  to  Ferrimer, 
and  under  which  he  was  entitled  to  enjoy  cer- 
tain specific  and  designated  rights.  The  stat- 
ute provides  for  another  license^  known  as 
the  "retail  and  shipper's  license,"  which  is 
issued  to  proper  persons  upon  the  payment  of 
a  reasonable  license  fee.  ITpon  obtaining 
that  Ucttise,  the  dealer  could  exercise  the 
privilege  which  it  conferred,  to  ship,  by  ex- 
press, within  the  state  or  without  the  state; 
the  law  making  no  discrimination  along  that 
line.  If  the  contention  of  plaintiff  in  error 
can  be  maintained,  then  any  citizen  may  any- 
where within  the  limits  of  this  common- 
wealth sell  and  ship  Intoxicating  liquors  with- 
out a  license.  It  is  the  sale,  as  well  as  the 
shipping,  of  the  liquor  which  comes  within 
the  operation  of  the  statute,  and  which  can- 
not lawfully  be  made  without  first  obtaining 
a  license  for  that  purpose,  for  which  the 
plaintiff  in  error  was  indicted  and  found 
guilty.  If  a  state  may  lawfully  prohibit  the 
manufacture  and  sale  within  the  state,  "even 
for  the  purpose  of  transportation  beyond  the 
limits  of  the  state,"  surely  it  may  regulate 
the  sale  of  liquor,  even  though  its  transpor- 
tation beyond  the  limits  of  the  state  be  in- 
tended by  the  imposition  of  a  reasonable  li- 
cense, which  operates  without  discrimination 
upon  all  of  its  inhabitants. 

We  are  of  opinion  that  there  is  no  error  In 
the  judgment  complained  of,  and  it  is  af- 
firmed. 

AfQrmed. 


(112  Va.  S16) 

STULL  et  aL  v.  HARVET  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16.  1911.) 

1.  Appeal  ano  Ebhob  (|  81*)  — Jtjdgmewts 

Appsalabuc— "Final  Decree." 

Id  a  suit  to  restrain  a  sale  of  property 
under  a  trust  deed,  a  decree  directing  ue  clerk 
to  pav  the  trustee's  attorneys  a  fee  out  of  cer- 
tain funds  belonging  to  the  grantor  on  tlie  mo- 
tfon  to  dissolve  the  injunction,  and  referring 
the  case  to  the  master  to  take  an  account  show- 
ing what  part  of  the  expenses  claimed  by  the 
trustee  other  than  counsel  fees  should  be  al- 
lowed as  a  charge  against  the  trust  estate,  was 
not  a  "final  decree"  from  which  an  appeal 
would  lie»  under  the  rule  that  a  final  decree  is 
one  which  disposes  of  the  whole  subject,  giving 
an  the  relief  that  is  competent,  and  leaves 
nothing  to  be  done  by  the  court. 

[Ed.  Notc^For  other  cases,  see  Appeal  and 
£;rror,  Gent  Dig.  %%  610-516 ;  Dec  Dig.  |  81.* 

For  other  definitions,  see  Words  and  Phras* 
es,  vol.  8,  pp.  2774r-2798;    vol.  8,  p.  7663.] 


2.  Tbustb  (I  227*)— Tbustee—Pbotection  ob 
Trust  EsTATB—EhiPLOTicBNT  of  Counsel- 
Authority. 

It  being  the  duty  of  a  trustee  to  protect 
the  trust  estate  from  waste,  invasion,  or  tres- 
pass, and  to  defend  suits  against  him  with  re- 
spect to  the  trust  subject,  he  has  implied  pow- 
er to  employ  counsel  therefor  at  the  expense 
of  the  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  {  824 ;   Dec.  Dig.  |  227.*] 

3.  Trusts  (|  227*)— Trustee— Powers— Bm- 
p;x>TiCENT  OF  Counsel. 

Where  grantors  in  a  deed  of  trust  filed  a 
bill  to  enjoin  the  trustee  from  malting  a  sale 
thereunder,  to  which  the  beneficiary,  who  was 
sui  juris,  was  also  a  party,  the  trustee  had 
no  interest  in  the  litigation,  and  could  not 
therefor  employ  counsel  at  the  expense  of  the 
trust  to  defend  the  suit 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  324 ;    Dec.  Dig.  i  227.*} 

Appeal  from  Circuit  Court,  Augusta 
County. 

Suit  by  A.  M.  Stull  and  another  to  restrain 
O.  B.  Harvey  and  others  from  the  foreclo- 
sure of  a  trust  deed.  From  a  decree  award- 
ing certain  costs  and  expenses  to  the  trustee, 
complainants  appeaL  Beversed  and  re- 
manded. 

John  T.  Delaney,  for  appellants.  Timber- 
lake  &  Nelson  and  O.  B.  Harvey,  for  appellees. 

KEITH,  P.  By  deed  of  trust  dated  De- 
cember 12,»  1902,  A.  M.  Stull  and  A.  W.  Per- 
singer  conveyed  to  R.  L.  Parrlsh,  Jr.,  trus- 
tee, a  tract  of  land  to  secure  to  the  Long- 
dale  Iron  Company  a  debt  of  $8,000;  on  No- 
vember 15,  1904,  this  debt  was  assigned  to 
the  Clifton  Forge  Light  &  Water  Company; 
and  on  December  15,  1904,  O.  B.  Harvey  was 
substituted  by  decree  of  the  circuit  court  of 
Alleghany  county  as  trustee  in  the  said  deed, 
in  the  place  and  stead  of  R.  I*.  Parrlsh,  Jr., 
who  had  resigned.  By  deed  bearing  date 
September  25,  1905,  Persinger  conveyed  his 
interest  in  this  land  to  J.  C.  Stull,  subject  to 
the  lien  of  the  deed  of  trust.  In  February, 
1908,  default  then  existing  in  the  payment  of 
the  debt,  the  Clifton  Forge  Light  &  Water 
Company  directed  Harvey,  the  substituted 
trustee,  to  enforce  the  deed  of  trust,  and  he 
thereupon  caused  to  be  published  In  the 
Clifton  Forge  Review,  a  newspaper  publish- 
ed in  the  city  of  Clifton  Forge,  a  notice  to 
the  effect  that  on  March  6^  1906,  he  would 
make  sale  of  the  tract  of  land  aforesaid,  or 
so  much  thereof  as  might  be  necessary. 
This  notice  did  not  specify  certain  of  the 
valuable  rights  and  privileges  which  were 
subject  to  the  lien  of  the  deed  of  trust,  nor 
did  it  specify  what  part  of  the  land  would 
be  sold,  should  it  be  unnecessary  to  make 
sale  of  the  whole. 

On  March  4,  1906,  A.  M.  and  J.  C.  Stull 
were  awarded  an  injunction  against  the 
trustee  and  the  Clifton  Forge  Light  &  Wa- 
ter Company.    This  injunction  was  dissolved 
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on  March  19,  1908,  on  the  motion  of  the  de- 
fendants. At  the  hearing  of  this  motion, 
the  Clifton  Forge  Light  &  Water  Company 
was  not  represented  by  counsel.  Harvey, 
trustee,  who  is  himself  an  attorney  at  law, 
appeared  and  argued  the  motion  in  his  own 
behalf,  and  in  addition  the  law  firm  of  Tim- 
berlake  &  Nelson,  who  were  employed  by  the 
substituted  trustee,  appeared  in  support  of 
the  motion  to  dissolve  the  injunction.  From 
this  decree  dissolving  the  injunction  no  ap- 
peal was  applied  for  by  the  appellants,  an 
agreement  having  been  made  with  the  trus- 
tee that  he  would  make  sale  of  the  property 
covered  by  the  deed  of  trust  in  such  parcels 
as  appellants  would  specify  in  writing.  In 
pursuance  of  this  agreement  A.  M.  and  J.  G. 
Stull  caused  to  be  prepared  and  forwarded  to 
the  trustee  a  notice  of  sale  of  the  land, 
rights,  and  privileges  aforesaid;  but  the 
trustee  declined  and  refused  to  cause  said 
sale  notice  to  be  published,  and  In  lieu  there- 
of adopted  and  published  a  notice  which  was 
substantially  different  Prior  to  the  date 
specified  in  this  second  notice  A.  M.  and 
J.  O.  Stull,  on  an  amended  bUl,  applied  for 
•ajid  obtained  an  Injunction  enjoining  and 
restraining  the  trustee  from  making  sale  un- 
der the  second  notice,  and  by  decree  of  April 
28,  1908,  upon  said  amended  bill  and  upon 
the  answers  of  Harvey,  substituted  trustee, 
and  the  Clifton  Forge  Xilght  &  Water  Com* 
pany,  all  matters  in  controversy  in  the  cause 
were  settled,  except  the  question  of  the  li- 
ability of  A.  M.  and  J.  C.  Stull  for  the 
amount  of  counsel  fees  claimed  by  Timber- 
lake  &  Nelson,  and  certain  amounts  claimed 
by  0.  B.  Harvey,  substituted  trustee,  as 
compensation  for  services  alleged  to  have 
been  rendered  by  him  and  In  relnbursement 
of  certain  expenses  which  he  alleged  he  had 
Incurred  as  trustee. 

By  decree  of  May  19, 1908,  the  clerk  of  the 
circuit  court  of  Augusta  county  was  directed 
to  and  did  pay  to  Timberlake  &  Nelson,  out 
of  funds  which  had  been  deposited  with  him, 
the  sum  of  $200  for  their  fee  for  the  services 
which  they  had  rendered  at  the  request  of 
Harvey,  trustee,  upon  the  motion  to  dissolve 
the  injunction  which  had  been  awarded  upon 
the  original  bill.  By  this  decree,  after  pass- 
ing upon  the  fee  claimed  by  Timberlake  & 
Nelson,  it  was  further  adjudged  and  ordered 
that  the  cause  be  referred  to  one  of  the  mas- 
ter commissioners  In  chancery,  to  take,  state 
and  settle  an  account  showing  what  part  of 
the  expenses  claimed  by  Harvey,  trustee, 
other  than  counsel  fees,  should  be  allowed  as 
a  charge  against  the  trust  estate.  On  May 
14,  1909,  the  Stulls  filed  In  the  clerk's  ofllce 
a  paper  styled  a  *'blll  of  review,"  In  which 
they  prayed  that  the  said  decree  of  May  19, 
1908,  be  reviewed  and  reversed.  Timberlake 
A  Nelson  were  made  parties  defendant,  to- 
gether with  O.  B.  Harvey,  substituted  trus- 
tee, and  the  Clifton  Forge  Light  &.  Water 
Company.    On  the  —  day  of  » 1909» 


Master  Commissioner  Qordon  filed  his  report 
in  accordance  with  the  directions  of  the  de- 
cree of  May  19th.  By  that  report  Harvey, 
trustee,  was  found  to  be  entitled  to  recover 
from  the  trust  estate  the  further  sum  of  $163.- 
40  as  compensation  for  services  alleged  to  have 
been  rendered  by  him  and  reimbursement  of 
certain  expenses  said  to  have  been  incurred. 
To  this  report  A.  M.  and  J.  C.  Stull  filed  ex- 
ceptions, which  were,  by  decree  of  October 
25,  1910,  overruled,  and  the  bill  of  review, 
as  it  is  called,  dismissed,  and  the  clerk  was 
directed  to  pay  out  of  the  funds  in  the  con- 
trol of  the  court  in  the  cause  the  sum  of 
$163.40,  together  with  a  fee  of  $200;  making 
a  total  of  $363.40,  which  by  the  decree  com- 
plained of  was  made  a  cliarge  against  the 
trust  fund  under  the  control  of  the  court 
From  that  decree  the  Stulls  applied  for  and 
obtained  an  appeal. 

The  first  question  which  we  have  to  con- 
sider relates  to  the  Jurisdiction  of  this  court 

[t]  It  is  Insusted  upon  the  part  of  appel- 
lees that  the  decree  of  May  19,  1908,  is  a 
final  decree;  that,  being  a  final  decree,  Tim- 
berlake &  Nelson  could  not  be  made  parties 
to  this  suit  by  bill  of  review;  that  the  fee 
allowed  Timberlake  &  Nelson  was  a  separate 
and  distinct  transaction,  and  the  expenses  and 
costs  of  $163.40  allowed  to  the  trustee  was 
another  separate  and  distinct  transaction; 
and  that  neither  of  them  are  suflldent  to 
give  this  court  Jurisdiction. 

In  this  view  we  cannot  concur.  The  de- 
cree of  May  19,  1908,  is  not  a  final  decree. 
As  was  said  by  this  court  In  Sims  v.  Sims, 
94  Va.  580,  27  S.  E.  436,  64  Am.  St  Rep.  772: 
"A  decree  which  disposes  of  the  whole  sub- 
ject, gives  all  the  relief  that  is  contemplated, 
and  leaves  nothing  to  be  done  by  the  court 
is  to  be  regarded  as  final;  and,  on  the  other 
hand,  every  decree  which  leaves  anything  to 
be  done  by  the  court  In  the  cause  is  Inter- 
locutory as  between  the  parties  remaining  in 
the  court"— citing  Cocke's  Adm'r  v.  Qilpln,  1 
Rob.  20;  Ryan  v.  Mcleod,  32  Orat  867; 
Rawlings  V.  Rawlings,  75  Va.  76;  Wright  ▼. 
Strother,  76  Va.  857. 

The  object  of  the  petition,  improperly  call- 
ed a  bill  of  review,  was  to  reopen  certain 
questions  which  were  disposed  of  by  the  de- 
cree  of  May  19,  1908.  It  does  settle  the 
question  at  issue  with  respect  to  the  at- 
torney's fee  allowed  to  Timberlake  &  Nelson; 
but  It  referred  other  questions*  at  Issue  be- 
tween the  parties  to  a  commissioner  for  re- 
port, so  that  it  Is  manifest  that  aU  the  re- 
lief contemplated  biy  the  pleadings  had  not 
been  given.  The  final  decree  of  OcCbber  26^ 
1910,  disposes  of  property  greater  in  amount 
than  the  minimum  sum  necessary  to  confer 
Jurisdiction  upon  this  court 

[2]  The  principal  question  presented  by 
the  appeal  Is  whether  or  not,  und^  the  cir- 
cumstances of  this  case,  the  substituted  trus- 
tee was  Justified  in  the  employment  of  coun- 
sel, 'whose  fees  were  to  constltole  a  eharge 
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upon  and  be  paid  out  of  the  trust  fund.  No 
question  is  raised,  inyolving  the  good  faith 
of  any  party  to  this  record.  That  the  trus- 
tee belieyed  that  he  had  the  right  to  employ 
counsel,  that  he  did  employ  counsel,  that 
counsel  rendered  the  service,  and  that  the 
compensation  allowed  is  reasonable,  there  is 
no  ground  to  controvert  Tlie  sole  question 
is  whether,  under  the  existing  facts  and  cir- 
cumstances, the  fee  allowed  should  have  been 
a  charge  upon  the  trust  fund;  and  that  is  a 
question  of  law  which  we  must  now  answer. 

The  trust  deed  makes  no  provision  for  the 
compensation  of  the  trustee.  The  trustee 
made  no  sale,  so  as  to  be  entitled  to  the  com- 
pensation provided  for  by  section  2442  of 
the  Code  of  1904  of  5  per  cent,  upon  the  first 
$300  and  2  per  cent  upon  the  residue  of  the 
proceeds. 

In  Perry  on  Trusts  (6th  Bd.)  i  910,  it  is 
said:  "Trustees  have  an  inherent  equitable 
right  to  be  reimbursed  all  expenses  which 
they  reasonably  and  proi)erly  incur  in  the 
execution  of  the  trust  and  it  la  immaterial 
that  there  are  no  provisions  for  such  expens- 
es In  the  instrument  of  trust  If  a  person 
undertakes  an  office  for  another  in  relation 
to  property,  he  has  a  natural  right  to  be  re- 
imbursed all  the  money  necessarily  expended 
in  the  performance  of  the  duty,  and  for  los- 
ses that  may  accrue  to  himself  in  the  proper 
administration  of  the  trust  Thus  a  trustee 
will  be  reimbursed  all  his  necessary  travel- 
ing expenses,  and  all  reasonable  fees  paid  for 
legal  advice  in  the  discharge  of  his  duties. 
And  this  rule  will  be  applied,  although  the 
trust  may  subsequently  be  declared  void,  if  the 
trustees  were  without  blame  in  the  matter. 
So  trustees  will  be  allowed  all  the  expenses 
of  litigation  concerning  the  fund,  and  all 
costs  which  they  are  ordered  to  pay  to 
strangers,  if  the  litigation  was  forced  upon 
them,  or  was  necessary  for  the  protection  of 
the  estate.  •  ♦  •  A  trustee  can  receive 
pay  only  for  such  services  and  exx>enses  as 
are  within  the  line  of  the  duties  imposed  on 
him  by  the  instrument  creating  the  trust." 

In  Rossett  V.  Fisher,  11  Orat  492,  498, 
Judge  Moncure  said:  "A  trustee  in  a  deed 
of  trust  is  the  agent  of  both  parties,  and 
bound  to  act  impartially  between  them;  nor 
ought  he  to  permit  the  urgency  of  creditors 
to  force  the  sale  under  circumstances  inju- 
rious to  the  debtor  at  an  inadequate  price. 
He  is  *bound  to  bring  the  estate  to  the  ham- 
mer,* as  has  been  said  by  Lord  Mdon,  'under 
every  possible  advantage  to  his  cestui  que 
trusts,'  and  he  should  use  all  reasonable  dili- 
gence to  obtain  the  best  price.  He  may  and 
ought  of  his  own  motion,  to  apply  to  a  court 
of  equity  to  remove  impediments  to  a  fair 
execution  of  his  trust,  to  remove  any  doud 
hanging  over  the  title,  and  to  adjust  ac- 
counts, if  necessary,  in  order  to  ascertain  the 
actual  debt  which  ought  to  be  raised  by  the 
sale,  or  the  amount  of  prior  incumbrances." 

It  is  the  duty  of  the  trustee  to  protect  the 
trust  estate  from  waste,  Invasion,  or  tres- 


pass, and,  of  course,  it  would  be  his  duty  to 
defend  all  suits  brought  against  him  with 
respect  to  the  trust  subject  In  the  perfor- 
mance of  these  duties  a  trustee  would  be  justi- 
fied in  employing  counsel  and  charging  their 
compensation  to  the  trust  fund. 

This  court  held  in  Cochran  v.  Richmond, 
etc.,  R.  Co.,  91  Va.  339,  21  S.  E.  664,  that 
"trustees  who  in  good  faith  engage  the  serv- 
ices of  counsel  to  aid  them  in  the  duties, 
even  where  not  expressly  authorized,  are 
entitled  to  pay  them  out  of  the  trust  fund, 
or  to  be  reimbursed  out  of  that  fund  for  all 
the  expenses  which  they  have  incurred,  in- 
cluding reasonable  fees  to  attorneys."  We 
have  again  examined  that  case  and  are  satis- 
fied with  the  decision.  But  something  more 
than  good  faith  is  necessary  to  justify  the 
trustee  in  the  employment  of  counsel.  There 
must  be  some  reasonable  ground  to  justify 
the  trustee  and  to  render  the  employment  of 
counsel  reasonably  necessary  to  aid  in  the 
discharge  of  the  duties  of  the  trustee  and  the 
protection  of  the  trust  property;  and  such 
was  the  case  in  Cochran  v.  Richmond,  etc., 
supra.  There  was,  indeed,  in  that  case  no 
dispute  as  to  the  right  of  counsel  to  receive 
compensation.  There  were  liens  by  deed  of 
trust  upon  the  franchises  and  property  of  the 
James  River  &  Kanawha  Canal,  which  had 
been  acquired  by  the  Richmond  &  Alleghany 
Railroad  Company  subject  to  those  liens. 
There  were  a  great  number  of  beneficiaries 
who  were  not  before  the  court  and  their 
interests  were  represented  only  by  the  trus- 
tees, as  is  usually  the  case  in  trusts  of  that 
character,  and  the  trustees  employed  counsel 
to  protect  the  creditors,  and  their  fees  were 
properly  allowed  as  a  charge  upon  the  fund. 

There  is  an  instructive  criticism  of  this 
case  in  the  opinion  of  the  corporation  court 
of  Lynchburg,  adopted  by  this  court  in  Wil- 
son V.  Langhome,  105  Va.  68,  52  S.  EX  842: 

"It  is  undoubtedly  well  settled  that  a  trus- 
tee, where  there  are  doubts  and  difficulties 
attending  the  execution  of  his  trust,  may  ap- 
peal to  the  court  for  guidance,  and  as  inci- 
dent to  this  right  or  when  legal  advice  is 
necessary,  or  when  maintaining  or  defending 
the  deed  of  trust  in  suits  in  which  the  cestui 
que  trust  is  not  a  party,  may  employ  coun- 
sel, and  out  of  the  fund  pay  reasonable  coun- 
sel fees.  The  cases  of  Cochran  v.  Richmond 
&  Alleghany  R.  Co.,  91  Va.  339  [21  S.  E.  664], 
and  Berkeley  &  Harrison  v.  Green,  102  Va. 
378  [46  S.  E.  387],  certainly  fall  under  the 
above  rule.  In  the  first  case  the  trustees  on- 
ly were  parties  to  the  suit  and  not  the  bond- 
holders, except  in  answer  to  the  petition  of 
Cabell  &  Smith  for  more  fee.  Cochran  and  all 
the  bondholders  in  1891  agreed  upon  the  fee, 
but  Cochran  contended  no  part  thereof  should 
come  out  of  the  fund  from  which  he  was  to 
be  paid.  In  that  case  the  trustees  alone 
were  asserting  the  rights  of  the  bondholders, 
and,  of  course,  were  entitled  to  have  counsel 
fees  allowed.  In  the  latter  case,  Green,  trus- 
tee, filed  a  bill  asking  the  aid  of  the  court  in 
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the  execution  of  his  trust,  and  therefore  had 
the  right  to  retain  counsel  for  that  purpose 
and  pay  them  a  fee  out  of  the  fund.  But 
these  cases  are  not  analogous  to  the  one  at 
bar.  Wilson,  trustee,  in  this  case,  was  only 
a  formal  party  holding  the  legal  title,  and 
all  the  creditors  interested  in  the  deed  of 
trust  were  sul  Juris  and  before  the  court" 

In  Berkeley  &  Harrison  v.  Green,  102  Va. 
378,  46  S.  E.  387,  the  trust  deed  in  express 
terms  provided  that  the  trustee  "shall  be  au- 
thorized and  empowered  to  employ  counsel 
and  compensate  them  for  their  services  out 
of  the  trust  funds."  And  the  court  fbund  as 
a  fact  that  the  administration  of  the  trust 
necessitated  the  institution  and  prosecution 
of  a  litigation,  and  involved  debts  and  as- 
sets to  the  amount  of  several  hundred  thou- 
sand dollars. 

The  trustee,  as  we  have  seen,  is  the  agent 
of  the  grantor  and  of  the  grantee,  of  the  debt- 
or and  of  the  creditor,  and  is  bound  to  stand 
neutral  and  impartial  between  them.  We 
have  enumerated  cases  in  which  the  trustee 
has  the  right,  and  it  would  be  his  duty,  to 
employ  counsel;  but  in  every  case  there  must 
exist  some  reasonable  necessity  for  such  em- 
ployment We  shall  not  attempt  an  exclu- 
sive enumeration  of  the  conditions  under 
which  such  employment  would  be  proper, 
but  will  leave  each  case  to  be  determined  up- 
on its  merits. 

[3]  In  the  case  before  us,  the  grantors  In 
the  deed  of  trust,  for  reasons  satisfactory  to 
themselves,  filed  a  bill  to  enjoin  the  trustee 
from  making  sale  under  the  deed  of  trust  To 
that  bill  the  trustee  and  the  beneficiary  were 
made  parties.  The  beneficiary  was  sul  Juris 
and  capable  of  protecting  its  own  interests. 
The  trustee  had  no  interest  whatever  in  that 
litigation,  unless  it  be  that  in  every  case 
where  a  trustee  is  a  formal  party  he  has  the 
right  to  employ  counsel  and  charge  his  fees 
against  the  trust  fund.  That  such  is  not  the 
case  in  Virginia  is  shown  by  the  careful  man- 
ner in  which  each  case  is  discriminated  by 
the  court,  and  the  precise  fact  pointed  out 
which  in  the  opinion  of  the  court  Justifies  the 
allowance.  The  cases  in  which  trustees  have 
been  enjoined  in  this  state  from  the  execu- 
tion of  the  trust  are  innumerable,  but  in  none 
of  them,  so  far  as  we  are  advised,  has  the  prop- 
osition been  maintained,  that  a  trustee,  under 
facts  such  as  appear  in  this  case.  Is  entitled 
to  employ  counsel  and  to  charge  the  payment 
of  his  fee  upon  the  trust  estate.  The  effect 
of  such  a  proceeding  would  be  to  make  the 
debtor  pay  the  counsel  fees  of  the  creditors, 
and  this  we  have  held  cannot  be  done,  even 
though  the  debtor  expressly  enters  into  a  con- 
tract to  that  effect  See  Watts  v.  Newberry, 
107  Va.  233,  67  S.  B.  657;  German  National 
Ins,  CJo.  V.  Va.  State  Ins.  Co.,  108  Va.  393,  61 
S.  E.  870;  Stuart  v.  Hoffman,  108  Va.  307,  61 
S.  E.  757. 


We  are  of  opinion  that  It  was  error,  under 
the  facts  of  this  case,  to  allow  the  fee  of  $200 
as  a  charge  upon  the  trust  fund.  We  are  fur- 
ther of  opinion  that  the  fees  paid  to  the  clerk 
for  copies  of  certain  papers,  the  cost  of  two 
advertisements  of  sale,  and  the  surveyor's 
fee,  aggregating  $119.30,  and  the  sum  of  $100 
allowed  by  the  commissioner  to  the  trustee 
for  services  in  the  execution  of  the  trust, 
should  be  allowed  as  a  charge  upon  the  trust 
fund,  and  that  all  other  charges  be  disallow- 
ed and  denied. 

The  decree  complained  of  Is  reversed,  and 
the  cause  remanded  to  the  circuit  court,  for 
further  proceedings  to  be  had  therein  not  In 
conflict  with  this  opinion. 

Reversed. 


(112  Va.  678) 
BIXLER  V.  MODERN  WOODMEN  OP 

AMERICA. 

(Supreme  Court  of  Appeals  of  Virginia.     Nor. 

16.  1911.) 

1.  Insurance  (§{  716,  718*)— Mutual  Bene- 
fit Societies— Bt-Laws— Binding  E}ffect 
ON  Members. 

One  who  takes  out  a  policy  in  a  mutual 
benefit  society  becomes  a  member  thereof,  and 
is  bound  by  its  charter  and  by-laws  made  in 
pursuance  thereof,  and  is  chargeable  with 
knowledge  of  limitations  on  the  powers  of  agents 
of  the  society  found  in  the  by-laws. 

[Ed.   Note. — For  other   cases,   see   Insurance, 
Cent.   Dig.  {§  1854,   1855;    Dec.  Dig.   §S   716^ 

2.  Insurance  (|  761*)  —  Mutual  Benefit 
Insurance— Suspension  for  Nonpaykent 
of  Assesskents— Reinstatement— Validi- 
ty. 

The  by-laws  of  a  mutual  benefit  society 
provided  for  the  reinstatement  of  a  susx)ended 
member  by  his  payment  of  assessments,  if  he 
was  at  the  time  of  payment  in  good  health; 
that  otherwise  the  receipt  and  retention  of  the 
assessments  should  not  reinstate  him  and  pro- 
hibited the  clerk  of  any  local  camp  from  know- 
ingly receiving  assessments  from  a  suspended 
member,  if  at  the  time  of  tender  of  payment 
the  member  was  in  impaired  health.  A  mem- 
ber who  had  been  suspefid^d  for  nonpayment 
paid  arrearages  while  ill,  and  the  clerk  of  the 
local  camp  who  received  the  money  had  knowl- 
edge thereof.  None  of  the  directors  or  other 
officers  of  the  society  knew  of  the  member's 
payment  until  after  his  death.  Held^  that  the 
payment  and  the  reception  thereof  by  the  clerk 
of  the  local  camp  did  not  reinstate  the  mem<* 
ber,  and  the  society  did  not  waive  the  forfei- 
ture, and  was  not  estopped  from  setting  it  up 
as  a  defense. 

[Ed.   Note.— For  other  cases,  see  In8nrance» 
Cent  Dig.  S  1924 ;    Dec  Dig.  {  761.*] 

Error  to  Circuit  Court,  Augusta  County, 

Action   by   Savannah    Bixler   against  the 

Modem  Woodmen  of  America.     There  was 

a  judgment  for  defendant,  and  plaintiff  brings 

error.    Affirmed. 

Carter    Braxton,    for    plaintiff    in    error. 
Timberlake  &  Nelson,  for  defendant  in  error. 

BUGHANAN,  J.    This  action  was  brought 
by  Mrs.  Savannah  Blxler  against  the.  Mod- 


•For  other  caam  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  loAazi 
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em  Woodmen  of  America,  a  beneficial  or- 
ganization, upon  a  policy  of  insurance  or 
be^iefit  certificate  Issued  to  her  husband,  W. 
A.  Bixler,  and  payable  to  her  on  his  death. 

The  principal  question  involved  in  the  case 
is  whether  or  not  the  insured,  who  had 
been  suspended  for  the  nonpayment  of  his 
dues,  had  been  reinstated  by  the  payment 
of  such  dues  to  the  clerk  of  the  local  camp. 

Upon  a  demurrer  to  the  evidence  by  the 
defendant,  there  was  a  Judgment  in  its  favor. 
To  that  Judgment  this  writ  of  error  was 
awarded. 

It  appears  that  in  the  year  1907  the  hus- 
band, who  was  at  that  time  in  good  health, 
became  a  member  of  the  defendant  company 
and  obtained  a  benefit  certificate  therein 
payable  to  his  wife  at  his  death.  He  paid 
his  dues  and  assessments  until  the  levy  for 
the  month  of  March,  1910,  became  due  and 
payable,  when  he  defaulted  and  on  that  ac- 
count was  regularly  suspended  in  accordance 
with  the  by-laws  of  the  defendant  company. 
On  the  28d  day  of  April  following  Bixler 
inquired  by  phone  of  Todd,  the  cleric  of  the 
local  camp  of  which  he  was  a  member,  what 
was  due  from  him,  and  was  informed  that 
he  owed  for  the  months  of  March  and  April, 
whereupon  he  paid  the  same  to  Todd  without 
anything' being  said  by  either  as  to  the  con- 
dition of  Bixler's  health.  On  the  26th  of 
April  Bixler  received  notice  from  the  de- 
fendant company's  home  office,  calling  his 
attention  to  the  fact  that  he  had  been  re- 
ported by  the  cleric  of  his  local  camp  as 
suspended  for  the  nonpayment  of  his  March 
dues,  that  his  suspension  had  been  recorded, 
and  that  from  April  1st  his  certificate  was 
null  and  void,  but  stated  that,  if  he  had  been 
reinstated  since  that  date,  the  notice  of  his 
suspension  might  be  disregarded.  On  the  6th 
of  May,  Bixler,  who  had  been  suffering  from 
chronic  diabetes  for  two  years  or  more,  a 
fact  Icnown  to  both  the  insured  and  Todd, 
the  clerk  of  the  local  camp,  died  suddenly 
of  ''diabetic  coma."  None  of  the  directors 
or  other  officers  of  the  defendant  knew  any- 
thing about  Blxler's  payment  of  his  arrear- 
ages until  after  his  death.  The  clerk  of  the 
local  camp  was  instructed  not  to  receive  the 
May  dues  from  Bixler's  estate,  and  the  de- 
fendant after  this  action  was  instituted 
(which  was,  as  claimed  by  the  defendant, 
before  it  had  finally  passed  upon  the  valid- 
ity of  the  claim)  offered  to  return  the  amount 
of  the  March  and  April  dues,  but  the  tender 
was  refused. 

The  provisions  of  the  by-laws  of  the  de- 
fendant company  bearing  upon  the  reinstate- 
ment of  a  suspended  member  and  the  powers 
and  duties  of  the  clerk  of  the  local  camp, 
80  far  as  applicable  to  the  facts  of  this  case, 
are  found  in  sections  39,  56,  278,  287,  and 
291,  which  are  as  follows: 

••Sec  89.  No  Waiver  of  Any  By-Law.— No 

officer  of   this   society,   except  as  provided 

In  section   108  hereof,  nor  any  local  camp 

officer,  is  authorized  or  i)ermitted  to  waive 
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any  of  the  provisions  of  the  by-laws  of  this 
society  which  relate  to  the  contract  be- 
tween the  member  and  the  society,  whether 
the  same  be  now  in  force  or  hereatter  en- 
acted." 

"Sec.  56.  Reinstatement  Within  Sixty 
Days  After  Suspension  for  Nonpayment  of 
Assessments,  Fines,  or  Dues. — Any  member 
suspended  for  the  nonpayment  of  assess- 
ments, fines,  or  dues,  if  not  engaged  in  any 
of  the  prohibited  occupations  mentioned  in 
section  12  hereof,  may  be  reinstated  by 
payment,  within  sixty  days  from  the  date 
of  suspension,  of  all  arrearages  of  every 
Idnd,  including  current  assessment  and  all 
fines,  dues,  and  assessments  for  which  he 
would  have  been  liable  had  he  remained 
in  good  standing;  provided,  however,  that  he 
be  in  good  health  at  the  time  of  reinstatement; 
provided,  further,  that  the  receipt  and  reten- 
tion of  such  assessments  or  dues  in  case  the 
suspended  neighbor  is  not  in  good  health,  or 
is  engaged  in  any  such  prohibited  occupation, 
shall  not  have  the  effect  of  reinstating  said 
member  or  entitling  him  or  his  beneficiaries 
to  any  rights  under  his  benefit  certificate." 

"Sec.  278.  Shall  Receipt  for  Moneys  and 
Pay  to  Banker.  The  clerk  shall  receive 
and  receipt  for  all  moneys  paid  in  accordance 
with  the  provisions  of  those  by-laws,  and 
shall  pay  over  all  moneys  by  him  so  received 
to  the  banker  as  often  as  each  regular  meet- 
ing of  his  camp,  taking  the  receipt  of  the 
banker  therefor." 

"Sec.  287.  Clerk  Declared  to  be  Agent  of 
Local  Gamp. — The  clerk  of  a  local  camp  i9 
hereby  made  and  declared  to  be  the  agent 
of  such  camp,  and  not  the  agent  of  the 
society,  and  no  act  or  omission  on  his  part 
shall  have  the  effect  of  creating  a  liability 
on  the  part  of  this  society,  or  of  waiving 
any  right  or  immunity  belonging  to  it." 

"Sec.  291.  Shall  Not  Collect  or  Receive 
Assessments  from  a  Suspended  Beneficial 
Member. — ^The  clerk  shall  not  knowingly  col- 
lect or  receive  either  assessments  or  dues 
from  a  beneficial  member  who  has  become 
suspended  for  nonpayment  thereof,  if  at 
the  time  tender  was  made  the  member  was 
in  impaired  health.  The  receipt  of  assess- 
ments or  dues  contrary  to  the  provisions  of 
this  section  shall  be  unavailing  in  favor  of 
the  defaulting  member,  and  such  clerk  shall 
forfeit  his  membership  in  the  society  for 
such  violation." 

[1]  A  person  who  takes  out  a  policy  in  a 
mutual  benefit  society  becomes  a  member  of 
the  society,  and  is  bound  by  the  rules  and 
provisions  of  its  charter  and  the  by-laws 
lawfully  made  in  pursuance  thereof,  and  is 
conclusively  presumed  to  have  knowledge  of 
them  all.  Knights  of  Columbus  v.  Burroughs, 
107  Va.  671,  60  S.  B.  40,  17  L.  R.  A.  (N. 
S.)  246,  and  authorities  cited. 

This  being  so,  the  insured  is  charged  with 
knowledge  of  the  limitation  upon  the  powers 
of  the  ag^Qts  of  such  company  found  in  its 
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by-laws.  Knlgbts  of  Ck>lumbns  ▼.  Burronghs, 
supra,  and  authorities   there  cited. 

[2]  Under  the  by-laws  Bizler  was  entitled 
to  be  reinstated  within  60  days  from  the 
date  of  his  suspension  by  the  payment  to  the 
clerk  of  the  local  camp  of  all  fines,  dues,  and 
assessments  for  which  he  would  have  been 
liable  had  he  remained  in  good  standing, 
provided  he  was  at  the  time  of  such  payment 
in  good  health. 

By  section  56  of  the  by-laws  it  is  provided 
that  the  receipt  and  retention  of  such  ar* 
rearages  "in  case  the  suspended  member  is 
not  in  good  health  •  •  •  shall  not  have 
the  effect  of  reinstating  such  member  or  en- 
title him  or  his  beneficiary  to  any  rights  un- 
der his  benefit  certificate'*;  and  by  section 
291  the  clerk  of  the  local  camp  is  expressly 
prohibited  from  knowingly  collecting  or  re- 
ceiving either  assessments  or  dues  from  a 
member  who  has  been  suspended  for  non- 
payment thereof,  "if  at  the  time  the  tender 
was  made  the  member  was  in  impaired 
health,"  and  declares  that  the  receipt  of  such 
dues  contrary  to  the  provisions  of  the  sec- 
tion ''shall  be  unavailing  in  favor  of  the  de- 
faultii^g  member,  and  such  clerk  shall  for- 
feit his  membership  in  the  society  for  such 
violation." 

Bixler  being,  as  we  have  seen,  conclusive- 
ly presumed  to  have  knowledge  of  these  pro- 
visions, knew  when  he  paid  the  arrearages 
in  his  then  condition  of  health  that  he  had 
uo  right  to  make  such  payment,  and  that  the 
clerk  of  the  local  camp  had  no  right  to  ac- 
cept it,  and  that  such  payment  could  not 
have  the  effect  of  reinstating  him  as  a  mem- 
ber of  the  society. 

It  is  further  provided  by  the  by-laws  (sec- 
tions 39  and  287)  that  the  clerk  of  the  local 
camp  is  not  authorized  or  permitted  to  waive 
any  of  the  provisions  of  the  by-laws  of  the 
society  which  relate  to  the  contract  between 
the  member  and  the  society,  and  that  no  act 
or  omission  of  such  clerk  shall  have  the  ef- 
fect of  waiving  any  right  or  immunity  be- 
longing to  the  society. 

Ih  Knights  of  Columbus  v.  Burroughs,  supra, 
the  effect  of  by-laws  limiting  the  power  of  a 
local  council  of  a  beneficial  association  was 
very  carefully  considered.  In  that  case  the 
member  had  failed  to  pay  his  assessments 
as  required  by  its  constitution  and  by-laws 
and  had  ipso  facto  forfeited  his  membership. 
The  subordinate  or  local  council  undertook 
to  make  good  his  delinquencies  without  com- 
plying with  the  by-laws  of  the  society.  It 
was  held  In  that  case,  upon  careful  consider- 
ation and  the  examination  of  many  authori- 
ties, that  the  local  council  In  its  under- 
taking to  make  good   the  delinquencies   of 


its  members  was  acting  without  authority: 
that  in  so  doing  it  was  the  agent  of  its  mem- 
bers, and  not  of  the  society;  and  that  thcr 
society,  having  received  the  money  in  igno- 
rance of  the  facts,  had  not  waived  the  for- 
feiture, and  was  not  by  its  conduct  estopped 
to  set  it  up  as  a  defense  to  the  action. . 

In  Modem  Woodmen  of  America  (the  de- 
fendant in  the  case  under  consideration)  v." 
Tevis,  117  Fed.  369,  64  O.  C.  A.  293,  the  powers 
and  duties  of  the  derk  of  a  local  camp  in  re- 
ceiving arrearages  from  a  suspended  member 
and  the  effect  of  his  action  in  receiving  such 
arrearages  in  violation  of  the  by-laws  upon  the 
rights  of  the  society  or  head  camp  were  con- 
sidered. In  that  case,  which  is  quoted  from 
in  the  opinion  of  the  court  in  EDiights  of  Oo- 
lumbus  V.  Burroughs,  supra,  it  was  held  in 
passing  upon  the  same  by-laws  as  are  in- 
volved in  this  case  that  the  clerk  of  the  local 
camp  is  the  agent  of  the  head  camp  to  col- 
lect and  remit  the  benefit  assessments  in  ac- 
cordance with  the  terms  of  the  by-laws; 
that  his  authority  is  limited  by  the  by-laws 
and  the  members  and  beneficiaries  are 
charged  with  knowledge  of  those  limitations, 
because  they  are  a  part  of  their  contracts; 
and  that  the  clerk  of  the  local  camp  has  no 
authority  by  contract,  estoppel,  or  waiver  to 
bind  the  society  to  its  members  or  beneficia- 
ries, either  by  extending  the  time  of  payment 
of  a  benefit  assessment  or  by  waiving  default 
in  its  payment  or  by  reinstating  a  suspended 
member  without  a  warranty  of  good  health, 
"in  the  absence  of  notice  or  knowledge  of 
such  acts  and 'acquiescence  therein  by  some 
of  the  principal  officers  of  the  head  camp.** 

The  conclusion  reached  In  that  case  upon 
the  validity  and  effect  of  the  same  by-laws 
that  are  Involved  in  this  case  is  in  accord 
with  the  principles  of  our  own  deeisions  and 
with  the  decisions  of  courts  of  other  states. 
See  Knights  of  Columbus  v.  Burroughs,  su- 
pra, and  authorities  cited.  See,  also,  Lyon 
V.  Supreme  Assembly,  etc.,  153  Mass.  83,  26 
N.  E.  236;  Kennedy  v.  Grand  Fraternity, 
36  Mont.  325,  92  Pac.  971,  25  L.  B.  A.  (N.  S.) 
78. 

Under  these  authorities,  it  is  clear,  we 
think,  that  upon  the  facts  of  this  case  the 
payment  of  his  arrearages  by  Bixler  and 
their  reception  by  the  clerk  of  the  local 
camp  did  not  have  the  effect  of  reinstating 
the  insured  as  a  member  of  the  defendant 
company,  and  that  the  defendant  or  head 
camp,  having  received  the  said  arrearages  in 
ignorance  of  the  facts,  did  not  waive  the  for- 
feiture, and  was  not  by  its  conduct  estopped 
from  setting  it  up  as  defense  to  this  action. 

The  Judgment  complained  of  must  be  af- 
firmed. 

Affirmed. 
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MOON  et  al.  ▼.  CHILDREN'S  HOMB 

SOOIETY  OF  VIRGINIA, 

(Sopremt  Ooart  of  Appeals  of  Virginia. 

Nov.  16,  1911.) 

iKFASTTs   (§  17*)— Custody— GtTABDiAWBHD^— 

''CoLosKD  Person." 

Acts  1901-02^  c.  137,  S  29.  provides  tliat 
when  any  minor  child  under  14,  oy  reason  of 
neglect,  crime,  or  other  vice  of  the  parents,  is 
growing  np  without  education  or  salutary  con- 
trol, and  in  circumstances  exposinir  it  to  a  vi- 
cious life,  the  child  may  be  committed  to  the 
care  of  the  Children's  Home  Society.  Held, 
that  where  minor  daughters  of  a  mother  of  gen- 
tle birth  were  not  neglected,  but  were  comfort- 
ably cared  and  provided  for  by  their  mother,  and 
their  stepfather,  and  It  did  not  api>ear  that  from 
neglect  or  any  vice  of  the  mother  or  her  husband 
the  children  were  growing  up  without  education 
or  salutary  control,  and  in  circumstances  expos- 
ing them  to  a  vicious  life,  the  mere  fact  that 
their  mother  married  for  her  second  husband 
one  who  had  less  than  one-fourth  negro  blood 
in  his  veins,  and  was  therefore  not  a  ''colored 
person,"  within  Code  1904.  §9  2252,  2253.  3783, 
3788,  defining  a  colored  person  as  one  having 
one-fourth  or  more  colored  blood  in  his  veins, 
and  prohibiting  such  a  person  from  intermarry- 
ing with  a  white  woman,  was  insufficient  to  jus- 
tify the  commitment  of  the  children  to  the  cus- 
tody of  the  society. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  I  17.* 

For  other  deflnltiotis.  see  Words  and  Phrases, 
vol.  2,  pp.  1274,  1275.] 

Error  to  Circuit  Court,  Albemarle  County. 

Madeline  Grasty  and  Ruby  Grasty,  minor 
children  of  Lucy  Moon,  having  been  commit- 
ted to  the  Children's  Home  Society  of  Vlr« 
glnla,  she  brings  error.  Reversed  and  ren- 
dered. 

George  D.  Walker,  for  plaintiff  In  error. 
S.  S.  P.  Patteson,  for  def^dant  in  error. 

BUCHANAN,  J.  Madeline  Grasty,  aged  12 
years,  and  Ruby  Grasty,  aged  10  years,  were 
taken  from  the  custody  of  their  mother,  Lucy 
Moon,  one  of  the  plaintiffs  In  error,  and  com- 
mitted to  the  care,  custody,  and  control  of 
the  Children's  Home  Society  of  Virginia,  the 
defendant  In  error,  by  an  order  of  the  cir- 
cuit court  for  Albemarle  county,  affirming 
the  action  of  a  Justice  of  the  peace  In  and 
for  said  county  In  a  proceeding  Instituted 
xmder  an  act  approved  March  10,  1902, 
amending  and  re-enacting  an  act  Incorporat- 
ing the  defendant  In  error.  Acta  of  Assembly 
1901-02,  c.  137,  pp.  12&-127. 

Section  9  of  that  act  Is  as  follows :  ''Whoi- 
ever  any  child  under  the  age  of  fourteen 
years,  by  reason  of  orphanage  or  of  neglect, 
crime,  drunkenness,  or  other  vice  of  the  par- 
ents or  other  persons  having  custody  of  such 
child.  Is  growing  up  without  education  or 
salutary  control,  and  in  circumstances  expos- 
ing such  child  to  a  dissolute  and  vicious  life, 
or  is  an  inmate  of  any  public  poorhouse  or 
almshouse  in  this  state,  any  officer,  agent,  or 
member  of  said  society  may  make  complaint 
thereof  to  any  Justice  of  the  peace  or  police 


Justice,  and  It  shaU  be  the  duty  of  such  Jus- 
tice of  the  peace  or  police  Justice  to  Issue  his 
process,  commanding  that  said  child  be 
brought  before  him  as  soon  as  practicable. 
The  person  having  custody  of  such  child  shall 
also  be  summoned  to  appear  at  the  time  and 
place  of  hearing  said  complaint,  and  any 
witnesses  he  or  she  may  desire  shall  also  be 
summoned  and  heard  In  his  or  her  behalf. 
If,  upon  such  hearing.  It  appear  that  the  com- 
plaint is  well  founded,  and  that  the  interests 
of  such  child  demand  that  It  should  be  re- 
lieved from  such  vicious  or  unsalutary  sur- 
roundings, or  should  be  removed  from  such 
poorhouse  or  almshouse,  such  child  shall  by 
order  In  writing  be  committed  by  such  Justloe 
of  the  peace  or  police  Justice  to  such  society 
until  he  or  she  shall  attain  the  age  of  twen- 
ty-one years." 

The  question  Involved  in  the  case  is  wheth- 
er or  not,  upon  the  facts  before  the  court,  the 
act  authorized  it  to  deprive  the  mother  of 
the  custody  of  her  children. 

The  evidence  as  certified  by  the  court  and 
the  reason  upon  which  it  based  its  action  are 
as  follows : 

''Be  It  remembered  that  on  the  trial  of  this 
cause  the  following  facts  were  proven : 

"That  Lucy  Moon,  whose  maiden  name 
was  Lucy  May,  and  who  was  a  granddaugh- 
ter of  George  Christopher  Gilmer,  one  of  the 
most  prominent  citizens  of  this  county,  was 
prior  to  her  marriage  to  John  Moon  the  wid- 
ow of  one  I.  B.  Grasty,  by  whom  she  had 
two  children,  the  infant  defendants,  Made- 
line, being  now  12  years  of  agp,  and  Ruby, 
10  years  of  age;  that  Mr.  Grasty,  the  former 
husband  of  Lucy  Moon,  died  leaving  her  In 
destitute  circumstances;  that  she,  with  her 
two  infant  children,  was  offered  a  home  with 
her  brother,  Lee  May,  who  married  one  Bes- 
sie Moon,  the  sister  of  her  present  husband, 
John  Moon;  that  she  continued  to  live  with 
her  brother,  and  was  given  no  assistance 
from  her  parents  or  husband's  people;  that, 
although  both  she  and  her  husband  were  res- 
idents of  this  county,  they  went  to  Washing- 
ton, D.  C,  and  were  married;  that  since  her 
marriage  to  her  present  husband,  John 
Moon,  he  has  comfortably  provided  for  .her 
and  her  two  children  by  her  former  hus- 
band; that  these  two  infant  defendants  are 
not  neglected  as  far  as  physical  comforts  are 
concerned,  and  no  drunkenness  or  vice  of 
their  adults  was  proven.  It  was  proven, 
however,  that  John  Moon  has  negro  blood  In 
his  veins;  that  his  mother,  Margaret  Moon, 
of  whom  he  Is  the  illegitimate  son,  has  ac- 
cording to  her  statement  one-eighth ,  of  col- 
ored blood  In  her  veins.  The  said  Margaret 
Moon  appearing  upon  the  witness  stand,  it 
was  plainly  apparent  to  the  court  and  to 
counsel  and  to  spectators  that  she  would 
pass  anywhere  as  a  mulatto  woman.  John 
Moon,  Sr.,  the  father  of  John,  who  married 
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Lucy  Moon,  had  a  large  family  of  children  by  ] 
the  said  Margaret,  and  left  each  of  them  a 
tract  of  land  upon  which  they  now  reside; 
but  on  account  of  having  colored  blood  they 
are  recognized  as  colored  people  In  the  coun- 
ty, one  of  his  children  having  married  a  col- 
ored man  at  Scottsvllle,  Wash  Lewis,  though 
some  of  the  others  had  Intermarried  with 
white  people,  all  of  the  marriages,  however, 
taking  place  out  of  this  state,  and  white  citi- 
zens visited  their  homes  and  took  meals  with 
them,  but  this  was  not  a  general  custom. 

"It  was  proven  further  that  Madeline  and 
Ruby  Grasty  were  properly  clothed  and  phys- 
ically well  taken  care  of ;  that  they  had  been 
sent  to  a  public  school,  but  after  their  moth- 
er's marriage  with  John  Moon  they  left  the 
public  school;  that  since  her  marriage  with 
the  said  John  Moon  the  mother  applied  for 
the  admission  of  the  children  at  the  Miller 
Manual  Labor  School  in  Albemarle  county, 
and  in  the  statement  filed  with  the  applica- 
tion for  their  admission  into  the  school, 
which  is  a  part  of  the  defense  in  this  case 
and  will  be  filed  with  the  record,  she  stated 
that  these  children  were  the  children  of  her 
husband,  the  said  I.  B.  Grasty;  that  after 
the  children  had  been  at  school  some  time 
she  made  repeated  efforts  to  get  them  away 
from  the  school,  and  on  being  refused  finally 
made  an  application  for  their  withdrawal  in 
writing,  in  which  she  certified  that  they  were 
not  the  children  of  Grasty,  but  the  children 
of  the  said  John  Moon,  although  they  had 
been  bom,  one  during  the  lifetime  of  Grasty, 
and  one  but  a  short  time  after  his  death; 
that  the  children  were  thereupon  surrendered 
to  her  by  the  school — children  with  colored 
blood  in  their  veins  not  being  allowed  to  en- 
ter the  school  and  even  with  the  suspicion 
of  such  blood  their  condition  would  be  unen- 
durable at  the  school;  that  these  two  infant 
children  had  not  been  cruelly  treated  and 
were  controlled  and  looked  after;  that  there 
were  no  dissolute  characters  permitted  at  the 
house  of  John  Moon,  nor  was  there  any 
drinking  or  improper  conduct  there;  that  the 
said  John  Moon  was  not  a  man  of  means,  but 
had  a  farm  and  comfortable  home,  and  was 
able  and  willing  to  care  for  the  two  infant 
defendants;  that  the  said  children  had  never 
attended  the  public  school  since  their  return 
from  the  Miller  school,  but  were  taught  by 
their  mother  or  some  of  the  Moon  connection. 

"It  was  also  proven  that  the  said  Moons, 
because  of  their  color,  did  not  associate  on 
terms  of  equality  with  the  people  in  their 
neighborhood,  but  formed  a  coterie  to  them- 
selves and  had  few  associates  outside ;  that 
several  of  the  Moon  children  had  married 
white  people  out  of  the  state,  but  that  they 
all  then  returned  to  go  upon  the  farms  which 
had  been  given  them  by  John  Moon,  the  elder, 
who  wag  a  white  man. 

*'It  was  also  proven  that  the  said  Lucy 
Moon  alleged  that  the  children  were  badly 
treated  at  the  Miller  school,  and  that  their 


persons  were  neglected;  but  It  was  proven 
by  the  superintendent  of  the  school  that 
the  children  were  carefully  looked  after,  that 
there  was  a  resident  physician  at  the  school, 
and  that  both  their  physical  and  moral  well- 
being  were  cared  for. 

"After  the  above  facts  were  proven,  the 
court  Entered  an  order  giving  the  custody 
of  the  infant  defendants  to  the  Children's 
Home  Society  of  Virginia,  stating  that  it 
did  so  because  their  mother  had  married 
a  person  with  colored  blood,  who  was  only 
recognized  as  a  colored  man,  and  that  the 
associations  of  these  children,  who  were  of 
pure  blood  and  gentle  ancestors  would  bo 
with  persons  of  mixed  blood,  and  that  they 
would  be  deterred  from  association  with  gen- 
tle people  of  white  blood." 

It  is  clear  from  the  facts  certified  that 
the  act  of  the  General  Assembly  furnished 
no  authority  for  the  action  of  the  court  in 
depriving  the  mother  of  the  custody  and  con- 
trol of  her  children.  The  children  were  not 
neglected,  but  were  comfortably  cared  and 
provided  for  by  their  mother  and  their  step- 
father. It  does  not  appear  that  either  from 
neglect  or  crime,  or  drunkenness,  or  other 
vice  of  the  mother  or  her  husband,  the  chil- 
dren were  growing  up  without  education  or 
salutary  control  and  in  circumstances  ex- 
X>oslng  them  to  a  dissolute  and  vicious  life. 
On  the  contrary,  it  appears  that  dissolute 
persons  were  not  permitted  at  their  home, 
and  neither  drinking  nor  improper  conduct 
were  allowed  there.  It  further  appears  that, 
while  the  children  had  not  gone  to  the  pub- 
lic schools  since  their  return  from  the  Miller 
school,  they  were  taught  by  their  mother  or 
some  of  the  Moon  connection. 

The  act  of  assembly  furnishes  no  author- 
ity for  depriving  a  mother  of  the  care  and 
custody  of  her  children  merely  because  she 
has  married  Into  a  family  lower  in  the  social 
scale  than  that  in  which  she  was  reared, 
even  though  her  husband  has  negro  blood  In 
his  veins,  unless  he  has  one-fourth  or  more 
of  such  blood  and  is  therefore  a  "colored 
person,"  within  the  meaning  of  section  49 
of  the  Code,  and  prohibited  under  our  laws 
from  intermarrying  with  a  white  woman. 
Code,  §f  2252,  2253,  3783,  3788.  It  is  not 
pretended  in  this  case  that  the  stepfather 
was  a  colored  person  within  the  meaning  of 
our  statute,  or  that  he  and  the  mother  of 
the  children  were  guilty  of  any  crime  in 
Intermarrying,  or  were  not  persons  of  good 
character. 

The  mother,  the  father  of  the  children  be- 
ing dead,  however  poor  and  humble  she  may 
be,  being  of  good  moral  character  and  able 
alone,  or  with  the  assistance  of  their  step- 
father (also  of  good  moral  character),  to 
properly  support  and  care  for  her  children, 
and  who  is  so  supporting  and  caring  for 
them,  cannot  be  deprived  of  that  privilege 
by  the  defendant  in  error  under  the  provi- 
sions of  its  charter. 

We  are  of  opinion,  therefore,  to  reverse  the 
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order  of  the  drcnlt  court,  and  enter  such 
order  as  it  ought  to  have  entered,  dismissing 
the  proceeding  commenced  before  the  Jus- 
tice of  the  peace,  and  restoring  the  said 
diildren  to  the  custody  of  their  mother,  the 
plaintiff  in  error. 
Reversed. 


(112  Va.  725) 

LURAY  CAVERNS  CO.,  Ino,  V. 
KAUFFMAN. 

(Supreme  Court  of  Appeals  of  Virginia. 
Nov.  16,  1911.) 

1.  Covenants  (8  29*) —  Covenants  Running 
WITH  THE  Land— Persons  Entitled  to  En- 

A  contract  between  an  owner  of  real  es- 
tate, containing  caverns  which  are  a  .great  nat- 
ural curiosity,  and  a  photographer,  which  gives 
the  photographer  the  privilege  of  taking  photo- 
graphs of  the  premises  as  he  may  choose,  is  a 
personal  one  between  the  parties,  and  not  a  cove- 
nant running  with  the  land ;  and  a  successor  in 
title  of  the  owner,  without  obtaining  an  assign- 
ment of  the  contract,  may  not  enforce  its  con- 
ditions and  restrictions. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Ont.  Dig.  §  29;   Dec.  Dig.  |  29.*] 

2.  Injunction    (§    46*)— Restraining    Tbes- 
pass 

Though  equity  will  not,  as  a  general  rule, 
prevent  a  mere  trespass,  yet  where  the  act 
done  or  threatened  will  be  destructive  of  the 
substance  of  the  estate,  or  if  repeated  acts  of 
wrong  are  done  or  threatened,  or  the  injury  will 
be  irreparable,  equity  will  enjoin  the  perpetra- 
tion of  the  wrong  and  prevent  the  injury. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  98,  99,  107 ;   Dec.  Dig.  §  46.*1 

8.  Injunction  (§  57*)— Sale  of  Pictubes  of 

Plaintiff's  Property. 

An  owner  of  real  estate,  containing  caverns 
which  are  a  natural  curiosity,  who  has  expend- 
ed large  sums  in  opening  up  the  property,  so  as 
to  make  it  attractive  to  visitors,  and  who  has 
procured  pictures  and  paintings  of  the  curiosities, 
which  it  sells  as  souvenirs  to  tourists  and  the 
public  generally,  thereby  making  them  a  valuable 
advertisement  of  the  property,  inducing  visitors 
to  inspect  the  natural  beauties,  cannot  restram 
defendant  from  selling  copies  of  other  photo- 
graphs, of  which  his  assignor  was  a  rightful  own- 
er, taken  by  permission  of  a  former  owner  of  the 
real  estate,  in  the  absence  of  any  showing  of 
conditions  imposed  as  to  the  use  of  such  photo- 
graphs, or  an  assignmpnt  to  the  plaintiff  of  the 
contract  between  the  former  owner  of  the  land 
and  defetrtant's  assignor. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  111-113 ;   Dec.  Dig.  §  57.*] 

Appeal  from  Circuit  Court,  Page  County. 

Suit  by  the  Luray  Caverns  Company,  Incor- 
porated, against  D.  I*  Kauff man.  F*om  a  de- 
cree of  dismissal,  plaintiff  appeals.      Affirmed. 

R.  S.  Parks  and  Leedy  &  Berry,  for  appel- 
lant. M.  McCormick  and  Wm.  F.  Keyser,  for 
appellee. 

KEITH,  P.  The  Luray  Caverns  Company 
filed  its  bill,  stating  that  it  is  the  owner  in 
fee  of  very  valuable  property  in  Page  coun- 
ty, Va.,  known  as  the  Luray  Caverns,  a 
great  natural  curiosity,  ranking  as  one  of 


the  wonders  of  the  world,  and  visited  an- 
nually by  thousands  of  persons;  that  it  lias 
expended  large  sums  of  money  in  opening  up 
the  property,  lighting  It  with  electricity, 
laying  walks,  and  constructing  bridges  over 
chasms,  so  as  to  make  it  safe  for  visitors; 
that  experienced  guides  are  kept  to  accom- 
pany visitors  through  the  caverns,  explain 
the  formations,  and  point  out  their  beauty; 
that  as  a  source  of  revenue  and  a  mode  of 
advertising  the  property  the  company  has 
had  pictured  taken  of  the  many  formations 
and  painted  by  an  artist  from  actual  Inspec- 
tion, thus  securing  the  coloring,  lights,  and 
shadows  which  can  only  be  secured  by  ac- 
tual inspection;  that  these  paintings  are 
sold  as  souvenir  cards  to  tourists  and  the 
public  generally,  and  thus  scattered  over  the 
land,  constituting  a  valuable  advertisement 
of  the  property,  which  Invites  and  Ihduces 
visitors  to  come  and  see  the  natural  objects 
for  themselves;  that  one  D.  L.  Kauffman 
has  secured  a  considerable  quantity  of  paint- 
ed cards,  pui-porting  to  be  correct  pictures 
of  scenes  within  the  caverns,  which  he  keeps 
in  stock  and  on  exhibition,  and  sells  to  all 
who  choose  to  purchase;  that  In  thus  acting 
Kauffman  is  trespassing  upon  the  rights  of 
the  Luray  Caverns  Company  and  injuring 
Its  business  and  property,  in  this:  That  he 
has  no  right  to  make,  or  have  made,  or  ex- 
hibit and  sell,  pictures  of  the  property  of 
the  Luray  Caverns  Company  for  remunera- 
tion, and  in  addition  said  pictures  are  not 
correct,  but  are  gross  misrepresentations  of 
the  objects  and  formations  in  said  caverns, 
and  are  not  painted  from  actual  sight  and 
close  inspection;  and  that  by  the  sale  of 
the  pictures  aforesaid  the  public  are  being 
deceived.  The  bill  then  states  *'that  many 
years  ago,  before  the  caverns  property  came 
into  the  possession  of  its  present  owner,  a 
man  by  the  name  of  James,  whose  residence 
is  unknown,  visited  the  caverns  and  got 
from  the  then  owner  of  the  property  the 
privilege  to  take  carbon  photographs  of  such 
of  the  formations  in  said  caverns  as  he 
chose,  and  your  orator  is  informed  that  he 
did  take  such  photos  and  secured  a  copy- 
right thereon  from  the  government,  and  the 
said  Kauffman  claims  to  have  purchased  all 
the  right  of  James  thus  secured:  that  the 
cards  said  Kauffman  is  selling  are  not  photo- 
graphs, but  painted  pictures,  and,  as  before 
stated,  are  incorrect,  and  such  misrepresenta- 
tions of  the  property  of  your  orator  that  they 
are  doing,  and  will  continue  to  do,  incalcu- 
lable injury  to  the  business  of  your  orator 
and  grossly  deceive  the  public.  Your  ora- 
tor further  says  that  said  James  had  only 
the  right  to  take  carbon  photographs  of  such 
formations,  and  said  Kauffman  could  have 
no  other  or  greater  right  than  said  James; 
that  said  James,  having  only  the  right  to 
take  carbon  photos,  would  not  himself  have 
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the  right  to  take  colored  photos,  nor  have 
carbon  photos  painted,  and  he,  said  James, 
conld  not  confer  upon  said  Kanffman  any 
right  or  privilege  he  had  not  himself  acquir- 
ed. Your  orator  further  says  that,  though  he 
is  thus  being  wronged  and  damaged,  he  is 
without  an  adequate  remedy  at  law;  that  the 
sale  of  each  of  these  picture  cards  by  said 
Kauffman  is  a  separate  wrong  and  consti- 
tutes a  ground  of  action,  and  as  such  is  a 
continuing  wrong  occurring  daily,  and  per- 
haps many  times  each  day;  that  it  would 
be  impossible  for  your  orator  to  ascertain 
the  number  of  sales  made,  to  whom  sold,  the 
names  or  the  number  of  persons  to  whom 
such  cards  were  exhibited,  and  who  were  de- 
ceived thereby,  and,  therefore,  to  attempt  to 
get  at  the  amount  of  damage  could  not  be 
done,  even  if  it  were  allowable  to  go  into 
the  field  of  conjecture  and  speculation,  and, 
in  addition,  your  orator  would  be  compelled 
to  institute  numberless  suits,  which  would 
be  an  aggravation  and  annoyance,  as  well 
as  contrary  to  the  sound  principles  of  the 
law;*'  that,  being  thus  without  remedy  at 
law,  the  bill  prays  that  the  said  Kauffman 
may  be  made  a  party  defendant  and  required 
to  answer  the  bill,  but  answer  under  oath 
is  waived;  and  that  he  and  his  agents  and 
employ^  may  be  enjoined  and  restrained 
from  exhibiting  or  selling  the  painted  picture 
cards  hereinbefore  described,  and  that  fur- 
ther and  general  relief  may  be  granted. 

There  was  a  demurrer  to  this  bill,  which 
was  not  passed  upon  by  tLe  court.  The  de- 
fendant answered,  depositions  were  taken, 
and  such  proceedings  were  had  as  resulted 
in  a  decree  dissolving  the  injunction  and 
dismissing  the  bill;  and  from  that  decree 
the  Luray  Caverns  Company  has  appealed. 

It  will  be  observed  that  the  bill  does  not 
aver  that  Kauffman  has  ever  been  within 
the  Luray  Caverns,  or  that  he  has  ever  put 
his  foot  upon  the  property  of  the  Luray 
Caverns  Company;  and  that  his  trespass, 
if  trespass  there  be,  consists  of  the  repro- 
duction and  coloring  of  certain  photographs 
representing  scenes  and  formations  within 
the  caverns.  It  appears  from  the  bill  that 
a  man  by  the  name  of  James,  who  is  not 
made  a  party  to  the  bill,  visited  the  caverns 
and  obtained  from  the  then  owner  of  the 
property  the  privilege  of  taking  carbon 
photographs  of  such  of  the  formations  in  the 
cavern  as  he  saw  fit  James  took  photo- 
graphs and  secured  a  copyright  of  them  from 
the  government,  and  from  James  Kauffman 
purchased  the  rights  which  James  bad  ac- 
quired from  the  predecessor  in  title  of  the 
Luray  Caverns  Company. 

[1]  The  contract  between  James  and  the 
owner  of  the  Luray  Caverns  was  a  pur^y 
personal  one  between  the  parties  to  it  It 
in  no  sense  affects  the  title  to  the  Luray 
Caverns,  and  is  not  a  covenant  running  with 
the  property;  nor  does  the  Luray  Caverns 
Company  appear  to  be  the  assignee  in  any 


way  or  in  any  sense  of  the  b^iefits  of  this 
contract  When  James  got  from  the  then 
owner  of  the  property  the  privilege  to  take 
carbon  photographs,  the  carbon  photographs 
were  his  property,  subject,  of  course,  to  any 
limitations  or  conditions  imposed  upon  him 
by  the  contract  under  which  his  rights  were 
acquired.  If  there  were  any  limitations  or 
conditions  restraining  or  limiting  his  use 
of  the  photographs  made  by  him,  they  are 
not  stated  in  the  bill,  and  for  the  purposes 
of  this  litigation  do  not  exist  But,  even 
though  there  were  limitations,  conditions, 
and  restrictions  in  the  contract  between  the 
former  owner  of  the  caverns  and  James,  it 
nowhere  appears  in  what  way  the  appellant, 
the  Luray  Caverns  Company,  could  enforce 
such  limitations,  conditions,  or  restrictiona 
As  we  have  said,  it  nowhere  appears  from 
the  bill  that  the  appellant  is  the  assignee  of 
the  contract  with  James,  and  it  certainly 
cannot  maintain  any  right  under  that  con- 
tract by  I  force  of  the  fact  that  it  is  the  suc- 
cessor in  title  of  the  owner  with  whom 
James  contracted. 

[2]  As  was  said  in  Miller  v.  Wills,  95  Va. 
337,  28  S.  B.  337:  "Although  a  court  of  eq- 
uity will  not,  as  a  general  rule,  interpose  to 
prevent  a  mere  trespass,  yet  if  the  act  done 
or  threatened  would  be  destructive  of  the 
substance  of  the  estate,  or  if  repeated  acts 
of  wrong  are  done  or  threatened,  or  the  in- 
Jury  is  or  would  be  irreparable — ^in  fine, 
whenever  the  remedy  at  law  is  or  would  be 
Inadequate — ^a  court  of  equity  will  enjoin  the 
perpetration  of  the  wrong,  and  prevent  the 
injury." 

[3]  In  no  s^ise  is  any  trespass  alleged  in 
this  bill.  There  is  no  invasion  of  the  prem- 
ises of  appellant  There  is  no  act  done  or 
threatened  which  would  destroy,  or  in  the 
least  degree  affect,  the  substance  of  the  es- 
tate. The  whole  case  made  is  that  there  is 
an  invasion  of  and  injury  to  the  rights  of 
appellant,  because  the  appellee  goes  upon  the 
market  with  colored  photographs  of  the 
property  of  appellant,  which  he  offers  to  sell 
in  competition  with  pictures  of  the  same  ob- 
jects offered  for  sale  by  the  appellant 
What  the  appellee  offers  for  sale  aVe  copies 
of  photographs  of  which  his  assignor,  James, 
was  the  rit^htful  owner  by  permission  of  the 
predecessor  in  title  of  the  appellant  The  bill  * 
fails  to  show  that  there  were  any  limita- 
tions or  conditions  imposed  upon  James  as 
to  the  use  of  these  photographs  which  he 
was  authorized  to  make,  and  fails  to  show  in 
what  way  the  appellant  is  the  beneficiary  of 
the  purely  personal  contract  between  its 
predecessor  in  title  and  James,  with  all  of 
whose  rights  Kauffman  is  now  clothed. 

Upon  the  whole  case,  we  are  of  opinion' 
that  there  is  no  equity  in  the  bill,  that  the 
demurrer  should  have  been  sustained,  and 
that  the  decree  of  the  circuit  court  abould 
be  affirmed. 

Affirmed* 
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CRAWFOBD  T.  FLOYD. 
(Supreme  Court  of  AppealB  of  Virginia.     Nov. 

le,  19U.) 

1.  Taxation  (|  788*)— Tax  Deei>— Recitals- 
Effect— Statutes. 

Code  1904,  S  661,  provides  that  when  a 
tax  deed  has  been  recorded  the  title  shall  vest 
in  the  grantee,  subject  to  defeat  only  by  proof 
liiat  the  taxes  or  levies  for  which  the  land 
was  sold  were  not  properly  chargeable  thereon, 
or,  if  properly  chargeable,  had  been  paid,  or 
that  notice  of  the  application  to  purchase  had 
not  been  duly  given,  or  that  payment  or  re- 
demption was  prevented  by  fraud  or  conceal- 
ment of  the  purchaser.  Eteldf  that  the  Legis- 
lature did  not  intend  to  make  the  deed  con- 
clusive evidence  of  a  compliance  with  the  es- 
sential requirements  of  a  valid  tax  sale,  to 
wit,  the  listing,  assessment,  and  levy  of  the 
taxes,  the  owner's  liability,  the  notice  of  tax 
sale,  and  the  actual  public  sale  of  the  land 
without  fraud;  but  it  did  intend  to  make  the 
deed  conclusive  of  the  performance  of  all  other 
steps  required  by  the  statute  preliminary  to 
the  sale,  and  to  the  execution  of  the  deed  in 
pursuance  thereof. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1657 ;   Dec.  Dig.  1  788.*] 

2.  Taxation  (I  788*)— Tax  Deeds— Recitals 
—Statutes— Legislative  Power. 

The  Legislature  has  power  to  make  the 
recitals  of  a  tax  deed  prima  fade  evidence  of 
their  correctness. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  S  788.*] 

8.  Taxation  (S  788*)— Tax  Deed— Recitals. 
Code  1904,  I  666,  declares  that  an  appli- 
cant to  purchase  land,  sold  to  the  common- 
wealth for  taxes  and  unredeemed,  shall  pay  to 
the  clerk  to  whom  the  application  is  addressed, 
10  per  cent,  of  the  amount  of  the  proposed 
purchase  price,  provided  that  the  deposit,  which 
shall  be  nrst  for  the  purchase  price  and  then 
for  costs,  shall  in  no  case  be  less  than  $1. 
Section  661  provides  that  when  a  tax  deed 
has  been  recorded  the  title  shall  vest  in  the 
grantee,  subject  to  defeat  only  by  proof  that 
the  taxes  or  levies  for  which  the  real  estate 
was  sold  were  not  properly  chargeable  there- 
on, or  had  been  paid,  or  that  notice  of  the  ap- 
plication to  purcnase  had  not  been  duly  given, 
or  that  payment  or  redemption  had  been  pre- 
vented by  fraud  or  concealment  of  the  pur- 
chaser. Held  that,  where  a  tax  deed  recited 
that  at  the  time  of  the  application  to  purchase 
the  applicant  paid  to  the  clerk  10  per  cent 
of  the  amount  of  the  proposed  purchase  price, 
it  was  not  avoided  on  the  theory  that  no  suf- 
ficient deposit  was  made,  because  of  proof  that 
the  full  amount  necessary  to  purchase  the  land 
was  only  |7.64;  the  statute  requiring  a  mini- 
mum of  $1. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  788.*] 

Appeal  from  Corporation  Court  of  Roanoke 
City. 

Bill  by  M.  L.  Floyd  against  A.  8.  Crawford, 
to  cancel  a  tax  deed  as  a  <doad  on  title. 
From  a  decree  for  complainant,  defendant 
appeals.    Reversed  and  rendered. 

Hart  &  Hart,  for  appellant  H.  C.  Feather- 
ston  and  John  O.  Haythe,  for  appellee. 

CARDWESLL,  J.  The  appellee,  Mrs.  M.  L. 
moyd,  filed  her  original  and  amended  bill 
In  this  cause  against  appellant,  A  8.  Craw- 


ford, seeking  to  have  canceled  as  a  cloud 
upon  her  title  to  a  certain  vacant  lot  of  land, 
described  as  lot  9,  sec.  8,  of  the  Oak  Ridge 
addition  to  the  city  of  Roanoke,  Va.,  a  tax 
deed  from  S.  8.  Brooke,  clerk  of  the  corpora- 
tion court  of  said  city,  to  the  appellant 

The  trial  court  overruled  appellant's  de- 
murrer to  the  original  and  amended  bill,  and, 
at  a  hearing  of  the  cause  upon  the  amended 
bill,  the  exhibits  therewith  filed,  the  answer 
of  appellant  to  the  bill,  and  appellee's  general 
replication  to  said  answer,  made  the  decree 
appealed  from,  canceling  and  annulling  said 
tax  deed,  giving  in  the  decree  the  reasons 
for  so  doing  as  follows:  "It  further  appear- 
ing from  the  recitals  of  the  tax  deed  in  ques- 
tion and  the  affidavit  of  the  said  Haythe  that 
the  defendant  failed  to  deposit  with  his  ap- 
plication to  purchase  the  said  land  from  the 
commonwealth  the  amount  required  by  law 
to  be  deposited,  and  the  court  being  of  the 
opinion  that  by  reason  of  said  failure  the 
said  tax  deed  is  void." 

It  appears  that  the  lot  of  land  in  question 
was  returned  delinquent  and  sold  to  the  com- 
monwealth on  Dec^nber  6,  1897,  for  state 
taxes  assessed  thereon  against  the  appellee 
as  the  owner  of  the  lot  for  the  year  1896, 
and  the  owner  fatiing  to  redeem  the  lot  an 
application  to  purchase  the  same,  under  sec- 
tion 666  of  the  Code,  as  amended,  was  filed 
by  appellant  on  February  17,  1902.  Appellee, 
being  a  nonresident  of  the  state,  notice  of 
the  application  was  published  in  a  newspaper, 
and  she  still  falling  to  redeem  within  the 
time  prescribed  by  the  statute,  the  deed  here 
in  question,  conveying  the  lot  to  the  appli- 
cant (appellant),  was  made  by  the  clerk  on 
June  13,  1903,  which  deed  is  exhibited  with 
the  amended  bill  in  this  cause. 
.  In  Wright  V.  Carson,  110  Va.  604,  66  S.  B. 
39,  the  court  had  under  consideration  a  deed 
containing  the  identical  recitals  which  are 
contained  In  the  deed  now  before  us,  and  in 
passing  upon  its  sufficiency  said :  "It  recites, 
step  by  step.  In  careful  detail,  every  act 
which  the  law  requires.** 

It  was  in  the  case  Just  cited  held,  that  the 
Legislature  Intended  to  make  the  deed  con- 
clusive evidence  of  its  recitals,  so  far  as  it 
was  able  to  do  so.  And  in  Minor  on  Tax 
Titles,  131,  it  is  stated  that  the  steps  which 
are  jurisdictional,  and,  therefore,  essential, 
in  the  assessment  of  the  taxes  are:  (1)  The 
listing  of  the  property  for  taxation;  (2) 
the  assessment  or  valuation  thereof;  (3)  the 
levy  of  the  taxes  thereon;  (4)  the  liability  of 
the  owner  for  the  taxes;  (5)  the  notice  of 
tax  sale,  including  a  sufficient  description  of 
the  land;  and  (6)  the  actual  sale  of  the  land 
publicly  and  without  fraud. 

[1,2]  Of  course,  the  Legislature  did  not 
intend  to  make  the  deed  conclusive  evidence 
of  the  compliance  with  these  essential  requi- 
sites, but  it  would  seem  equally  as  clear  that 
it  did  Intend  to  dispense  with  all  other  steps 
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required  by  the  statute  preliminary  to  the 
sale  and  to  the  execution  of  the  tax  deed  in 
pursuance  thereof,  or  to  make  such  steps 
merely  directory.  There  is  no  doubt  as  to 
the  power  of  the  Legislature  to  make  the 
recitals  in  the  deed  from  the  derk  prima 
facie  correct,  and  to  be  accepted  as  true,  in 
the  absence  of  any  evidence  to  the  contrary 
(Wright  V.  Carson,  supra),  and  for  the  pur- 
poses of  this  case  we  may  so  construe  the 
statute;  for  there  is  no  pretense  that  any  of 
the  recitals  in  the  deed  of  the  essential  pre- 
requisites to  the  sale  of  the  lot  of  land  to 
the  commonwealth  are  untrua  In  other 
words,  none  of  the  alleged  omissions  from 
the  recitals  of  the  tax  deed  which  the  law 
requires  are  such  as  were  not  in  the  power 
of  the  Legislature  to  dispense  with  or  make 
merely  directory,  and  therefore  not  essential 
to  the  validity  of  the  sale  to  the  common- 
wealth. 

[8]  The  attack  upon  the  deed  here  is  made, 
and  it  was  set  aside  by  the  lower  court,  as 
we  have  seen,  solely  upon  the  ground  that 
the  initial  deposit  required  of  appellant  by 
the  statute,  to  be  made  when  his  application 
to  purchase  the  lot  from  the  commonwealth 
was  filed,  was  not  in  fact  made.  It  is  very 
true  that  appellant  contends  that  no  notice 
of  the  tax  sale  and  of  appellant's  application 
to  purchase  was  given  to  her;  but  in  her 
original  bill  in  this  cause  it  is  alleged  that 
she  is  a  nonresident,  and  the  deed  to  ap- 
pellant recites  that  notice  was  given  to  her 
by  order  of  publication  in  the  EiVening  News, 
a  paper  published  in  Roanoke  city,  and  in 
the  brief  of  her  counsel  it  is  admitted  that 
said  recital  in  the  tax  deed  is  true;  but  it 
is  insisted  that  as  the  initial  deposit  was  not 
made  the  clerk  had  not  the  right  to  issue  the 
notice,  and  that  such  notice  amounts  to  no 
notice  at  all.  This,  in  effect,  is  to  say  that 
the  making  of  the  initial  deposit  was  an  es- 
sential element  in  the  whole  transaction; 
that  this  omission  is  not  cured  by  statute; 
and  that  It  was  not  within  the  power  of  the 
Legislature,  which  required  this  deposit,  to 
cure  by  the  deed  itself  the  failure  to  make 
the  deposit. 

Section  666  of  the  Code  of  1904,  as  amended 
by  an  act  of  the  Legislature  (Acts  1899-1900, 
p.  852),  does  contain,  along  with  many  others, 
the  provision  that  an  applicant,  to  purchase 
land  sold  to  the  commonwealth  and  unre- 
deemed, shall  pay  to  the  clerk  (to  whom  the 
application  is  addressed)  "ten  per  centum  of 
the  amount  of  the  proposed  purchase  price 
of  the  said  land;  provided  that  this  deposit, 
which  shall  be  first  for  purchase  price  and 
then  for  costs,  shall  in  no  case  be  less  than 
one  dollar  •  •  ♦;"  but  section  661  of 
the  Code  was  left  unamended,  and  that  sec- 
tion provides  that  when  a  deed  has  been  re- 
corded the  title  shall  stand  vested  in  the 
grantee,  subject  to  be  defeated  only  by  proof 
that  the  taxes  or  levies  for  which  the  real 
estate  was  sold  were  not  properly  chargeable 
thereoUt  or  that  the  taxes  and  levies  proper- 


ly chargeable  thereon  have  been  paid:  or 
that  notice  of  the  application  to  purchase  has 
not  been  duly  given;  or  that  the  payment  or 
redemption  of  said  real  estate  was  prevented 
by  fraud  or  concealment  on  the  part  of  the 
purchaser. 

As  we  have  seen,  there  is  no  pretext  that 
the  deed  here  in  question  can  be  attacked  on 
any  of  the  grounds  Just  stated,  other  than 
that  the  notice  of  the  application  to  purchase 
was  not  given;  and  that  the  amount  paid  by 
the  appellant  when  he  obtained  his  deed  was 
the  exact  amount  which  appellee  would  have 
been  required  to  pay,  had  she  redeemed  the 
property,  is  not  called  in  question,  so  that,  as 
has  been  observed,  the  failure  to  deposit  with 
the  clerk  the  10  per  cent,  of  the  amount  of 
the  proposed  purchase  price  of  the  property, 
which  deposit  was  in  no  event  to  be  less  in 
amount  than  $1,  is  the  only  reason  assigned* 
or  which  could,  under  the  facts  appearing 
in  the  record,  be  assigned,  why  the  tax  deed 
attacked  is  void  and  should  be  annulled. 

The  tax  deed  recites  that  "at  the  time  of 
the  filing  said  application  the  said  A.  S. 
Crawford  paid  to  the  clerk  10  per  cent  of 
the  amount  of  the  proposed  purchase  price 
of  said  real  estate,*'  and  the  affidavit  of  John 
Q.  Haythe,  so  much  relied  on  by  appellee,  and 
referred  to  by  the  court  below  in  its  decree 
annulling  the  deed,  does  not  show  whether 
or  not  the  deposit  was  made.  This  affidavit 
was  only  intended  to  supply  the  loss  from  the 
record  of  the  original  receipt  given  by  the 
clerk  to  appellant  for  taxes,  costs,  etc.,  in- 
cident to  the  filing  and  perfecting  of  his  ap- 
plication to  purchase  the  lot  of  land.  It  ap- 
pears from  said  affidavit  that  these  receipts 
bore  date  October  21,  1902,  and  from  this  it 
is  argued  that,  as  all  the  tax  receipts  were 
of  the  said  date — ^the  date  when  the  applica- 
tion matured — ^no  deposit  could  have  been 
made  when  the  application  to  purchase  was 
filed. 

We  confess  our  inability  to  appreciate  the 
force  of  this  ar^ment.  The  law  requires 
that  the  deposit  be  made  at  the  time  the  ap- 
plication is  filed,  and  that  within  five  days 
after  the  application  matures  the  taxes,  etc., 
shall  be  paid.  The  tax  deed  recites,  not  only 
that  the  deposit  was  made  when  the  applica- 
tion to  purchase  was  filed,  but  that  within 
five  days  after  the  application  matured  there 
was  paid  to  the  clerk  all  taxes,  levies,  in- 
terest, penalties,  fees,  and  costs,  and  all  city, 
town,  and  county  levies  and  taxes  remaining 
unpaid,  together  with  all  interest,  penalties, 
costs,  and  charges,  which  amounted  to  the 
sum  of  $7.64  (being  the  full  amount  necessary 
to  purchase  the  said  real  estate  from  the 
commonwealth). 

It  is  very  true  that,  as  in  the  case  of  Bowe 
▼.  City  of  Richmond,  109  Va.  254,  64  S.  E.  51, 
proof  for  the  purpose  of  ''defeating"  a  tax 
deed  may  be  supplied  from  the  deed  itself, 
as  well  as  from  outside  sources;  but  the  con- 
tention of  the  appellee  that,  because  of  the 
recital  In  the  deed  that  the  amount  of  the 
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final  payment  to  the  clerk  was  only  $7.64,  tlie 
deposit  made  by  appellant  when  his  aK>li- 
cation  to  purchase  was  filed  could  not  have 
amounted  to  "the  statutory  minimun  of  one 
dollar,"  and  must  have  been  no  more  than 
85  cents,  is  an  unwarranted  deduction,  and 
even  If  such  a  deduction  could  be  made  that 
Is  not  sufficient  to  overcome  the  recital  in 
the  deed  that  the  required  deposit  was  made 
when  the  application  to  purchase  was  filed, 
treating  the  recital  as  only  prima  facie  proof 
that  this  requirement  of  the  statute  had  been 
complied  with.  To  annul  a  tax  deed  on  such 
a  ground  would  strongly  tend  towards  frit- 
tering away  the  validity  of  such  conveyances, 
and  to  render  them  of  little  value  in  the  en- 
forcement of  the  payment  of  taxes  and  levies 
due  the  coi^monwealth  on  real  estate  which 
are  delinquent 

We  are  of  opinion  that  no  irregularity, 
either  in  the  proceedings  looking  to  the  sale 
to  the  commonwealth,  or  in  the  applicatlcm 
to  purchase  from  the  commonwealth,  or  in 
the  deed  itself,  has  been  pointed  out  in  this 
case,  whi(di  is  not  cured  by  section  661  of 
the  Code;  therefore  the  decree  of  the  cor- 
poration court,  annulling  and  canceling  the 
deed  to  appellant,  is  erroneous,  and  will  be 
reversed,  and  this  court  will  enter  the  decree 
that  the  corporation  court  should  have  en- 
tered, dismissing  appellee's  bill,  with  costs  to 
appellant 

Reversed. 


(112  Va.  748) 

MUNDY'S  BX'RS  v.  GARLAND  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16,  1911.) 

JUDOMBNT    (§    180*)— SUMMABT    PbOCXBDING— 

Motion— Action  ON  Contract. 

A  contract  authorized  plaintiffs,  as  execu- 
tors of  defendants'  vendor  under  a  contract  for 
the  sale  of  real  estate,  to  resell  the  land,  which 
defendants  had  previously  agreed  to  purchase 
at  the  price  of  $9,500,  and  obligated  defend- 
ants, if  on  such  resale  the  property  should 
bring  less  than  such  sum,  to  pay  the  differ- 
ence, with  interest  and  costs  and  expenses  in- 
curred in  the  resale.  Held,  that  such  contract 
was  one  by  which,  on  the  hapi)enlng  of  certain 
things,  defendants  bound  themselves  to  pay 
money,  the  amount  of  which,  after  the  happen- 
ing of  the  contingency  provided  for,  was  a  mere 
matter  of  calculation,  and  hence  plaintiffs  were 
entitled  to  a  judgment  on  motion,  under  Code 
1904.  S  3211,  providing  that  any  person,  en- 
titled to  recover  money  by  action  on  any  con- 
tract, may,  on  motion  before  any  court  which 
would  have  jurisdiction  in  an  action  otherwise 
than  under  section  3215  of  the  Code,  to  obtain 
judgment  for  such  money. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |  342 ;   Dec.  Dig.  S  ISO.*] 

Error  to  Circuit  Court,  Botetourt  County. 

Proceedings  by  notice  and  motion  by 
James  Mundy's  executors  against  J.  L*.  Gar- 
land and  others.  On  defendants'  motion  the 
proceeding  was  dismissed  without  prejudice, 
and  plalntifib  bring  error.  Reversed  and  re- 
m/inded. 


This  is  a  proceeding  by  notice  and  motion 
under  section  3211  of  the  Code  of  1904.  The 
notice  and  contract,  which  is  made  a  part 
of  the  notice,  are  as  follows: 

**To  J.  L.  Garland  and  Mattie  V.  Garland: 

"You  are  hereby  notified  that  on  the  25th 
day  of  August,  1910,  that  being  the  first  day 
of  the  August  term  of  the  circuit  court  of 
Botetourt  county,  we  shall  move  the  said 
court  for  a  Judgment  against  you  and  each 
of  you  for  the  sum  of  $1,300.76  (thirteen 
hundred  dollars  and  seventy-six  cents),  with 
interest  thereon  from  the  14th  day  of  May, 
1910,  until  paid,  the  same  being  due  to  us  as 
executors  of  James  Mundy,  deceased,  by  vir- 
tue of  a  certain  contract  in  writing,  bearing 
date  April  4,  1910,  a  copy  of  which  is  hereto 
attached  and  made  a  part  of  this  notice, 
between  us  as  parties  of  the  first  part  and 
you  as  parties  of  the  second  part;  we,  the 
executors  of  the  said  James  Mundy,  having 
advertised  the  mill  property  mentioned  in 
the  said  contract  to  be  sold  at  public  auction 
on  the  14th  day  of  May,  1910,  and  on.  which 
day  we  made  sale  of  the  said  property  at 
public  auction  for  cash,  at  which  sale  the 
said  property  brought  the  sum  of  $8,300.00 
(eight  thousand  three  hundred  dollars),  and 
we  did  incur  and  expend  in  costs  and  ex- 
penses in  and  about  advertising  the  said 
property  and  sale  thereof  the  sum  of  $34.26, 
which,  together  with  the  interest  on  the 
$9,500  mentioned  in  the  said  contract,  makes 
the  said  sum  of  $1,300.76,  owing  by  you  to 
us  to  make  up  the  deficiency  in  the  purchase 
price  at  the  said  public  sale,  so  as  to  net 
us  the  said  sum  of  $9,500,  with  interest 
thereon  from  April  2,  1910,  for  said  prop- 
erty as  provided  by  the  said  contract,  as 
shown  by  the  following  statement,  namely: 

Amount  of  agreed  ]3rice  of  property . .  $9,500  00 
Interest  from  Apnl  2,  1910,  to  May 

14,    1910 66  50 

Costs  of  advertising  and  sale. ......         34  26 


Total  due  May  14,  1910 $9,600  76 

Deducting  price  property  was  sold  for    8,300  00 

Leaving  due  us  by  you $1^00  76 

— which  bears  interest  from  May  14,  1910. 

•'W.  P.  Mundy, 
"A.  H.  Mundy, 
"W.  P.  Barley, 
''Executors  of  James  Mundy,  dec'd. 

«1B.V.  Barley,      >  , 

"C.  M.  Lunsf  ord,  (  *^-  '^• 

Contract,  dated  April  4,  1910,  filed  with 
the  foregoing  notice: 

'This  contract,  made  and  entered  this  4th 
day  of  April  1910,  by  and  between  W.  P. 
Mundy  and  A.  H.  Mundy  and  W.  P.  Barley, 
executors  of  Jan^es  Mundy,  parties  of  the 
first  part,  and  J.  U  Garland  and  Mattie  V. 
Garland,  parties  of  the  second  part,  witness- 
eth:    That  whereas,  the  said  parties  of  the 
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first  part  did  on  the  2d  day  of  April,  1910, 
enter  Into  a  contract  of  sale  of  the  follow- 
ing property:  'Boiler  mill,  known  as  the 
Budianan  Boiler  Mills,  formerly  owned  by 
H.  M.  Swartz,  same  having  recently  been 
purchased  by  James  Mundy,  toother  with 
all  the  real  estate  convey^  to  said  James 
Mundy  by  H.  M.  Swartz,  about  last  of  Jan- 
uary, 1910' — at  the  price  of  $9,500  cash,  on 
the  delivery  of  a  warranty  deed  by  the  par- 
ties of  the  first  part  with  the  said  J.  L. 
Garland;  and  whereas,  the  said  J.  L.  Gar- 
land desires  an  extension  of  time  within 
which  to  comply  with  said  sale  and  pur- 
chase by  him  of  the  property  aforesaid: 

**Now,  therefore,  this  contract  witnesseth 
that  for  and  in  consideration  of  the  prem- 
ises, and  in  consideration  of  the  said  Mattle 
V.  Garland  becoming  a  party  with  the  said 
J.  Lk  Garland  hereto,  and  in  the  farther  con- 
sideration of  $1  cash  in  hand  paid,  the  said 
parties  to  this  contract  agree  as  follows: 

"(I)  That  the  said  executors  are  to  pro- 
ceed to  advertise  said  mill  property  to  be 
sold  at  public  auction  in  such  manner  as  to 
them  may  seem  best  on  May  14,  1910,  on 
such  terms  as  they  may  deem  proper,  and 
if  at  said  sale  the  said  property  described 
in  the  contract  dated  April  2,  1910,'  and 
referred  to  in  this  contract,  shall  bring  less 
than  |9,500,  then  in  that  event  the  said  J.  L. 
Garland  and  Mattle  V.  Garlond  hereby  agree 
to  make  up  the  difTerence  between  the  price  It 
may  bring  at  the  said  public  sale  and  the  said 
agreed  price  of  $9,500,  together  with  6  per 
cent,  interest  thereon  from  April  2,  1910,  and 
all  costs  and  expenses  Incurred  by  said  execu- 
tors in  and  about  advertising  said  property 
and  sale  thereof.  In  other  words,  the  said  J.  L*. 
Garland  and  Mattle  V.  Garland  hereby  agree 
to  make  up  any  deficiency  in  said  purchase 
price  at  said  public  sale  so  as  to  net  the 
executors  $9,500,  with  interest  thereon  from 
April  2,  1910, 

"(2)  The  said  J.  L.  Garland  is  to  have  the 
privilege  at  any  time  prior  to  day  of  public 
sale  to  pay  the  said  executors  the  said  sum 
of  $9,500,  with  6  per  cent  interest  thereon 
from  April  2,  1910,  also  all  costs  and  ex- 
penses incurred  by  them  in  advertising  said 
sale,  and  receive  the  conveyance  provided 
for  in  the  contract  of  April  2,  1910. 

"(3)  The  said  executors  shall  likewise  have 
the  privilege  of  taking  in  said  property  at 
any  time  prior  to  day  of  said  public  sale 
and  to  release  the  said  J.  L.  and  Mattle  V. 
Garland  from  this  obligation  to  take  and 
pay  for  said  mill  property,  and  all  rights 
under  this  contract  as  to  the  said  J.  L.  and 
Mattle  v.  Garland  shall  thereupon  cease  and 
terminate. 

"(4)  If  at  the  said  pubUc  sale  of  said  mill 
property  it  shall  sell  for  more  than  enough 
to  pay  the  said  sum  of  $9,500,  with  6  ver 
cent  interest  thereon  from  April  2,  1910, 
and  costs  and  expenses  of  said  sale,  the  sur- 
plus thereof  shall   go   to  and  become  the 


property  and    be   for   the   benefit   of  said 
executora 

"Witness    the    following    signatures    and 
seals  the  day  and  year  first  above  written. 
"[Signed]    W.  J.  Mundy.  [SeaLJ 

"A.  H.  Mundy.  [SeaL] 

**W.  P.  Barley.  [Seal.] 

''J.  1m  Garland.  [Seal.] 

"Mattle  v.  Garland.    [Seal.]" 

Upon  motion  of  the  defendants  the  pro- 
ceeding was  dismissed  without  prejudice; 
the  circuit  court  being  of  opinion  that  "the 
plaintiffs  ought  not  to  be  allowed  to  prose- 
cute their  alleged  cause  of  action  by  mo- 
tion.*' To  that  Judgment  this  writ  of  error 
was  awarded. 

O.  M.  Lunsford  and  B.  V.  Barley,  for  plain- 
tiffs in  error.  Benjamin  Haden,  for  defend- 
ants in  error. 

BUCHANAN,  J.,  having  made  the  forego- 
ing statement,  delivered  the  opinion  of  the 
court 

The  question  involved  in  this  case  Ifl 
whether  or  not  a  motion  under  section  3211 
can  be  maintained  upon  the  contract  upon 
which  it  is  based.  That  section  provides 
that  ''any  person  entitled  to  recover  money 
by  action  on  any  contract  may,  on  motion 
before  any  court  which  would  have  Jurisdic- 
tion in  an  action  otherwise  than  under  sec- 
tion 3215  of  the  Code,  obtain  Judgment  for 
such  money.    •    •    •" 

As  was  said  by  Judge  Blely  In  delivering 
the  opinion  of  the  court  in  Long  v.  Pence, 
96  Va.  584,  586,  587,  26  S.  B.  593,  594:  'The 
statute  thus  authorizes  the  proceeding  by 
motion  whenever  a  person  is  entitled  to  re- 
cover money  in  an  action  on  'any  contract* 
The  only  restriction  imposed  by  the  statute 
as  to  the  nature  of  the  contract  upon  which 
the  recovery  may  be  by  motion  is  the  right 
to  recover  money  upon  it  by  action.  If  the 
contract  is  such  that  the  person  making  the 
motion  is  entitled  to  recover  tnon^j/  upon  it 
by  action,  he  is  entitled  to  proceed  to  do  so 
by  motion,  whether  it  is  based  upon  an  ex- 
press or  an  implied  contract  The  remedy 
extends  to  all  cases  in  which  a  person  is  enti- 
tled to  recover  money  by  action  on  contract" 

The  agreement  upon  which  this  motion  is 
based  is  clearly  a  contract  upon  which  the 
plaintiffs  could  maintain  an  action  to  re- 
cover money.  It  authorizes  the  plaintiffs  to 
resell  the  land  which  the  defendants  IM 
theretofore  agreed  to  purchase  at  the  price 
of  $9,600,  and  binds  the  defendants,  if  upon 
such  resale  it  should  bring  less  than  $9,500, 
to  make  up  the  difference  between  the  price 
obtained  at  such  resale  and  the  agreed  price 
of  $94K)0,  together  with  6  per  cent  interest 
thereon  from  April  2,  1910,  and  all  costs 
and  expenses  Incurred  by  the  plaintUfs  tn 
making  such  resale.  It  was  a  contract  bj 
which,  upon  the  happening  of  certain  things, 
the    defendants    bound   themselves   to    pay 
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money,  the  amount  of  which,  after  the  hap- 
pening of  the  contingencies  provided  for, 
was  a  mere  matter  of  calculation. 

The  notice  avers  the  hapi)enlng.  of  the 
contingencies  npon  which  the  defendants 
agreed  to  pay  and  the  amount  of  money  due 
under  the  contract  Whether  those  aver- 
ments are  true  or  not  is  a  question  of  proof. 
But  dearly,  as  It  seems  to  us,  the  contract 
upon  which  this  motion  is  based  is  one  upon 
which  the  plaintiffs  had  the  right  to  pro- 
ceed under  section  3211  of  the  Ck>de,  as  con- 
strued In  Long  V.  Pence,  supra,  Morotock 
Ins.  Co.  V.  Pankey,  91  Va.  259,  266,  21  S.  E. 
487,  Union  Central  Life  Ins.  Co.  v.  Pollard, 
94  Va.  146,  26  8.  B.  421,  36  L.  R.  A.  271, 
64  Am.  St  Rep.  715,  Grubbs  v.  Nat  Life, 
etc.,  Co.,  94  Va.  589,  27  S.  £.  464,  and  Wil- 
son V.  Dawson,  96  Va.  687,  32  S.  B.  461. 

The  Judgment  complained  of  must  be  re- 
versed, and  the  cause  remanded,  to  be  fur- 
ther proceeded  with  in  accordance  with  the 
views  expressed  in  this  opinion. 

Reversed. 


(10  Oa.  App.  ISS) 

KINARD  V.  STATB.     (No.  8,761.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(8yUabu$  hy  the  Court.) 

DiSOBDKBLT   HoUSE   (§  9^)— ELEMKICTS   OW  OV- 

TENSE  —  Principals  and  Aocessobies  •— 
**Keep  OB  Maintain  a  Lewd  House." 
If  a  person,  being  in  possession  of  a  house, 
makes  an  executory  sale  thereof  to  a  lewd  wo- 
man for  the  purpose  that  she  may  conduct  it 
as  a  lewd  house,  and  she  thereupon  occopies 
it  and  devotes  it  to  that  purpose,  he  stands  in 
such  an  acoessorial  relationship  to  her  act  as 
to  be  indictable  under  the  provisions  of  Penal 
Code  1910,  S  382,  which  makes  it  a  misdemean- 
or for  any  person  to  "keep  or  maintain  a  lewd 
house." 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Gent.  Dig.  S  1;    Dec.  Dig.  %  9.^ 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  8914r-3926;  voL  8,  p.  7699.] 

Error  from  Glty  Ck>nrt  of  Fitzgerald;  B. 
Wall,  Judge. 

G.  B.  A.  Klnard  was  convicted  of  main- 
taining a  lewd  house,  and  brings  error.  Af- 
firmed. 

Elklns  &  Wall,  D.  B.  GrlfDn,  and  0.  B. 
Teal,  for  plaintiff  In  error.  Alex.  J.  McDon- 
ald, Sol.,  for  the  State. 

POWELL^  J.  Klnard  was  Indicted  under 
Penal  Code  1910,  S  382,  which  provides:  **If 
any  person  shall  maintain  and  keep  a  lewd 
house,  or  place  for  the  practice  of  fornica- 
tion or  adultery,  either  by  himself  or  others, 
he  shall  be  guilty  of  a  misdemeanor."  In 
this  state,  where  no  difference  between  ae* 
tual  principals  and  those  sustaining  acces- 
sorial relations  is  made,  any  one  who  in  any 
wise  aids  or  abets  or  assists  in  keeping  or 
maintaining  a  lewd  house  may  be  convicted 
as  a  principal  under  this  section.    Under  the 


evidence  In  this  case  we  would  have  no 
hesitancy  In  affirming  the  judgment  on  the 
ground  that  there  was  enough  to  Justify  the 
jury  In  finding  that  the  defendant  gave  aid 
otherwise  than  by  the  act  which  we  are 
about  to  discuss.  However,  the  court  charg- 
ed the  jury  as  follows:  ''I  charge  you  in 
this  case  that  If  you  find  from  the  evidence 
the  truth  of  this  case  to  be  that  the  defend- 
ant, Klnard,  In  any  way  let,  by  sale,  or 
lease,  or  otherwise,  any  house  in  this  coun- 
ty, within  two  years  next  preceding  the  date 
of  the  accusation,  to  any  i>erson  for  the  pur- 
pose of  maintaining  and  keeping  a  lewd 
house,  and  that  person  to  whom  he  let  the 
said  house  did  actually  maintain  and  keep 
a  lewd  house  therein,  then  It  would  be, your 
duty  to  convict  the  defendant*'  It  appeared, 
from  the  evidence,  that  the  lewd  woman 
who  actually  ran  the  house  did  not  get  pos- 
session of  It  from  the  accused  as  an  ordi- 
nary tenant,  but  that  he  gave  her  an  execu- 
tory contract  of  sale  in  the  nature  of  a  bond 
for  title,  whereby  she  paid  $50  down  and 
was  to  pay  $8  per  month  until  the  full  pur- 
chase price  had  been  paid.  There  was  sufll- 
dent  evidence  to  justify  the  charge,  so  far 
as  it  submitted  to  the  jury  the  question  of 
whether  the  defendant  made  this  contract 
for  the  purpose  that  the  woman  to  whom 
he  thus  gave  the  possession  of  the  house 
might  use  it  as  a  lewd  house. 

But  this  charge  and  the  exception  to  it 
bring  squarely  before  us  the  question: 
Where  one  makes  an  executory  sale  of  prop- 
erty to  another  for  the  purpose  of  the  lat- 
ter'B  keeping  a  lewd  house  therein,  and  the 
latter  In  fact  keeps  the  lewd  house  there, 
does  he  commit  such  an  act  of  aiding  or 
abetting  or  maintaining  as  to  be  held  ac- 
countable under  the  statute?  It  is  readily 
conceded  by  the  able  counsel  for  the  defend- 
ant that  one  who  rents  a  house  with  inten- 
tion that  it  shall  be  used  for  lewd  purposes, 
or  with  a  knowledge  that  It  will  be  used 
for  those  purposes,  may  be  Indicted  under 
this  statute.  They  assert  that  there  is  a 
distinction  between  one  who  lets  out  proih 
erty  for  this  Illegal  purpose  and  one  who 
makes  a  sale  of  It  We  need  not  discuss 
what  would  be  the  effect  of  making  an  ab- 
solute sale,  for  here  the  defendant  made 
merely  an  executory  sale,  by  which  he  turn- 
ed over  to  the  lewd  woman  the  possession 
of  the  property  (together  virlth  certain  equi- 
table rights  which  need  not  now  be  mention- 
ed), reserving  the  legal  title  in  himself. 
There  Is  a  Kentucky  case  which  gives  color 
to  the  contention  that  the  selling  of  a  house 
for  a  bawdry  Is  not  Illegal.  Ross  v.  Com- 
monwealth, 2  B.  Mon.  (Ky.)  417.  In  Bishop's 
New  Criminal  Law  (8th  Ed.)  S  1093,  this 
case  Is  criticised,  and  Bishop  gives  it  as  his 
opinion  that  no  distinction  Is  to  be  made 
"between  the  sale  in  fee  and  a  sale  for  a 
term  of  years.    In  both  Instances  the  trans- 
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fer  carries  the  entire  present  possession.**  A 
reading  of  the  entire  context  surrounding 
the  section  Just  cited  from  Bishop's  work 
shows  that  as  to  ofTenses  of  this  nature  the 
citizen  owes  to  the  public,  as  to  property  in 
his  possession,  not  only  the  negative  duty  of 
refraining  from  actively  aiding  the  nuisance, 
but  also  the  affirmative  duty  of  not  relaxing 
his  control,  wherever  he  has  it,  In  such  a 
way  as  to  facilitate  some  one  else  to  do  the 
forbidden  thing.  For  example,  In  Scarbor- 
ough V.  State,  46  Ga.  26,  it  was  held  that, 
if  a  man's  wife  and  daughters  carried  on 
the  practice  of  fornication  and  adultery  in 
his  home  and  with  his  knowledge,  he  would 
be  guilty  of  maintaining  a  lewd  house, 
whether  he  consented  to  it  or  not,  provided 
he  did  not  actively  dissent,  and '  did  not 
show  that  the  practice  went  on  notwith- 
standing that  he  exercised  his  powers  as 
head  of  the  family  to  prevent  it 

A  person  having  possession  of  a  house 
which  a  lewd  woman  desires  for  the  purpose 
of  carrying  on  her  practices  therein  is  under 
the  active  duty  of  not  renting  it  to  her  if 
he  knows  that  purpose.  The  law  says  that 
he  owes  that  much  to  society.  As  to  con- 
tracts of  tenancy  this  Is  well  settled.  But 
it  must  be  kept  in  mind  that  it  is  not  the 
dvil  contractual  status  of  the  parties  that 
is  the  important  thing  in  fixing  fhe  culpabil- 
ity. It  is  the  landowner's  conduct  in  giving 
over  the  possession  of  the  house  to  the  lewd 
woman,  with  knowledge  of  the  purpose  to 
which  it  is  to  be  devoted,  that  makes  him 
a  partner  in  her  crime.  In  Kessler  v.  State, 
119  Ga.  301,  46  S.  E.  408,  where  the  lewd 
woman  was  a  tenant  of  the  accused,  the 
Supreme  Court,  speaking  through  Mr.  Jus- 
tice Ck>bb,  in  affirming  the  Judgment  of  con- 
viction, said:  "One  placing  another  in  pos- 
session of  a  house  for  the  purpose  of  being 
used  for  lewd  purposes,  or  giving  possession 
with  knowledge  that  it  is  to  be  so  used,  di- 
rectly aids  him  who  is  thus  placed  in  pos- 
session in  the  unlawful  enterprise  by  him 
therein  carried  on,  and  is  liable  to  Indict- 
ment as  the  keeper  of  a  lewd  house."  Now, 
possession  is  Just  as  effectively  given  under 
an  executory  contract  of  sale  as  it  is  under  a 
contract  of  tenancy.  In  all  such  cases  the 
question  of  legal  title  or  of  equitable  title 
has  no  Importance  or  bearing.  It  has  been 
so  held  in  the  case  of  Scott  v.  State,  29  Ga. 
263,  where  the  crime  charged  was  the  main- 
taining of  a  gambling  house.  See,  also,  to 
the  same  effect,  Stevenson  v.  State,  83  Ga. 
575  (2),  10  S.  E.  234,  Bryan  v.  State.  120  Ga. 
201  (4),  47  S.  B.  574.  The  wrong  which  the 
accused  does  in  such  cases  is  not  the  parting 
with  his  title  to  some  estate  or  Interest  In 
the  property,  of  greater  or  less  duration, 
but  his  transfer  of  the  possession,  knowing 
that,  if  he  does  transfer  it.  It  will  be  used 
for  .immoral  practices.  As  Illustrative  of 
how  little  cognizance  the  criminal  law  takes 


of  civil  relationships  In  determining  culpa- 
bility, we  may  put  this  supposititious  case: 
Suppose  that  a  man  rushed  up  to  a  hard- 
ware dealer  and  said,  "Give  me  a  pistol;  I 
want  to  kill  my  neighbor,"  and  the  shop- 
keeper said,  "No;  I  will  not  give  you  a  pis- 
tol for  that  purpose,"  and  the  would-be  mur- 
derer said,  "Lend  me  a  pistol,"  and  the  deal- 
er replied,  "No;  I  will  not  lend  you  one, 
but  I  will  sell  you  one,  and  you  may  do 
what  you  please  with  it"  Would  the  law 
make  any  difference  in  the  culpability  of 
the  shopkeeper  who  parted  with  the  posses- 
sion of  the  pistol  to  a  man  who  he  knew 
was  about  to  commit  murder,  because  the 
possession  was  transferred  under  a  contract 
of  sale  rather  than  under  a  contract  of 
lending  or  of  gift? 

It  is  to  be  noticed,  further,  that  the  in- 
struction complained  of  did  not  make  mere 
knowledge  that  the  property  might  be  used 
for  lewd  purposes  the  test  of  culpability. 
The  instruction  was  that  the  defendant 
would  be  guilty  if  he  sold  or  let  the  prop- 
erty "for  the  purpose"  that  a  lewd .  house 
might  be  maintained.  We  cannot  pronounce 
this  charge  erroneous. 

There  are  other  assignments  of  error,  but 
none  of  them  are  meritorious  or  of  suffideal 
importance  to  Justify  a  reversal. 

Judgment  affirmed. 


(10  Oa.  App.  108) 

WATERMAN  v.  BARCLAY  et  aL 
(No.  3,559.) 

(Court  of  Appeals  of  Georgia.     Nov.  20,  1911.) 

(8yllahu8  hy  the  Court,) 

Bills  and  Notes  (|  43*)— "Sealed  Instbit- 
mknt"— What  Constitutes, 

A  promissory  note,  in  the  body  of  which 
there  is  no  recital  indicating  that  it  is  to  be 
a  sealed  instrument,  does  not,  under  the  stat- 
ute of  this  state,  become  a  sealed  instrument 
because  there  is  placed  after  the  maker's  sig- 
nature a  scroll,  or  the  letters  "[L.  S.],'*  or  any 
device  of  similar  import;  nor  because  under- 
neath the  body  of  the  note  are  written  or 
printed  the  words,  "Signed,  sealed,  and  deliv- 
ered in  presence  of,**  followed  by  the  name  of  a 
subscribing  witness. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  G3 ;    Dec.  Dig.  S  43.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  p.  6373.] 

Error  from  City  Court  of  Jeff ersonvllle ; 
li.  D.  Shannon.  Judge. 

Action  by  H.  Waterman.  Sr.,  against  J. 
A.  Barclay  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Oliver  C.  Hancock,  for  plaintiff  In  error. 
L.  D.  Moore,  for  defendants  In  error. 

POWELL,  J.  The  plaintiff  sued  on  notes. 
The  defendant  filed  a  demurrer,  on  the 
ground  that  the  petition  showed  on  Its  face 
that  the  action  was  barred.    More  than  six 
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years  had  elapsed  since  the  notes  became 
dae,  and  It  Is  conceded  that,  unless  the  notes 
are  held  to  be  Instruments  under  seal,  the 
demurrer  Is  well  taken.  Under  our  statute 
(Civil  C!ode  1910,  §  4359),  "no  instrument 
shall  be  considered  under  seal  unless  so 
recited  in  the  body  of  the  instrument"  It 
is  well  settled  that  merely  to  add  the  word 
"[Seal],"  or  the  letters  "[L.  S.],"  after  the 
signature,  does  not  make  the  Instrument  a 
sealed  Instrument  In  this  case  there  is  no 
recital  in  the  body  of  the  note  indicating  any 
intention  of  creating  a  sealed  instrument 
The  letters  "[L.  S.]"  follow  the  signature, 
and  on  the  comer  opposite  the  signature, 
and  below  it,  are  the  words,  "Signaled,  sealed, 
and  delivered  in  presence  of,"  followed  by 
the  signature  of  an  attesting  officer. 

The  plaintiff  contends  that  this  recital 
in  the  attesting  clause  is  a  sufficient  com- 
pliance with  the  statute,  and  relies  on  the 
case  of  Humphries  v.  Nix,  77  'Ga.  98.  In 
that  case  It  was  held  that  **where,  at  the 
end  of  a  note,  were  the  words,  'Signed  and 
sealed,'  followed  by  the  signature  of  the 
maker  and  a  scroll  for  a  seal,  with  the 
letters  '[L.  S.]'  written  across  it,  this  was 
equivalent  to  the  words,  'Witness  my  hand 
and  seal,'  followed  In  the  same  way,  and 
the  paper  was  a  sealed  instrument."  This  case 
was  considered  and  distinguished  in  Echols 
V.  Phillips,  112  Ga.  700,  37  S.  E.  977 ;  it  be- 
ing there  pointed  out  that  in  the  Humphries 
Case  an  Inspection  of  the  record  showed  tbat 
the  words  "Signed  and  sealed'*  were  in  the 
body  of  the  note,  and  that  there  was  nothing 
to  indicate  that  they  were  placed  there  for 
the  attestation  of  a  witness.  In  the  case 
cited  from  112  Ga.  700,  37  S.  E.  977,  it  was 
held:  "A  promissory  note,  in  the  body  of 
which  there  was  no  recital  that  it  was 
under  seal,  was  not  a  sealed  instrument  be- 
cause there  was,  after  the  maker's  signature, 
a  scroll  embracing  the  letters  *[L.  S.]';  nor 
because  underneath  the  body  of  the  note 
appeared  the  words,  'Signed,  sealed,  and 
delivered  in  presence  of,'  beneath  which  no 
name  was  signed,  and  which,  from  their 
position  on  the  paper,  were  evidently  de- 
signed to  be  signed  by  an  attesting  witness 
or  witnesses,  and  not  intended  to  constitute 
a  portion  of  the  contract  embraced  in  the 
note." 

The  plaintiff  in  the  present  case  tries  to 
distinguish  the  case  in  the  112  Ga.  700,  37  S. 
B.  977,  on  the  ground  that  in  that  case  no 
witness  had  attested,  while  in  this  case  there 
was  an  attesting  witness.  If  any  Importance 
at  all  Is  to  be  attached  to  this  circumstance, 
it  only  adds  weight  to  the  conclusion  that 
the  words,  "Signed,  sealed,  and  delivered," 
appearing  in  the  note  here  sued  on,  were  not 
intended  to  be  a  part  of  the  body  of  the  in- 
strument, but  were  only  intended  to  be  a  part 
of  the  attesting  clause,  and  were  in  fact  a 
part  of  it. 


The  court  did  not  err  in  dismissing  the 
suit  on  the  ground  that  the  action  was 
barred  by  the  statute  of  limitations. 

Judgment  affirmed. 

(10  Oa.  App.  108) 

MACON,  D.  &  S.  B.  00.  v.  HASTY. 
(No.  3,546.) 

(Court  of  Appeals  of  Georgia.     Nov.  20,  1911.) 

(8ifUabu9  ly  the  Court,) 

1.  Raiiaoads  (J  443*)— Injury  to  Animals- 
Actions— Evi  dbncb— Sufficiency, 

The  evidence  authorizes  the  verdict 
[Ed.   Note.-— For  other  cases,  see   Railroads, 
Ctent.  Dig.  §§  160^1620;    Dec.  Dig.  S  443.*] 

2.  Damages  (|  210*)— Injuries  to  Animals 
BY  Railboad— Instructions. 

It  was  not  error  for  the  judge  to  charge 
the  jury,  in  an  action  against  a  railroad  com- 
pany for  killing  stock,  that  it  was  within  their 
discretion  to  enhance  the  damages  by  adding 
interest  thereto  at  the  rate  of  7  per  cent  per 
annum,  but  expressed  merely  in  an  aggregate 
sum  in  their  yerdlct. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §{  537.  538;    Dec  Dig.  §  210.*] 

Error  from  Superior  Court,  Twiggs  County; 
J.  H.  Martin,  Judge. 

Action  by  Charles  Hasty  against  the  Ma- 
con, Dublin  &  Savannah  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Mlnter  Wlmberly,  L.  D.  ShannoB^  and  Ak- 
erman  &  Akerman,  for  plaintiff  in  error.  L. 
D.  Moore,  for  defendant  in  error. 

POWELL,  J.  The  company  killed  one  of 
the  plaintifTs  cows.  The  jury  found  for  the 
plaintiff.  The  defendant  made  a  motiop  for 
a  new  trial  on  the  general  grounds.  The  trial 
judge  overruled  it,  and  the  defendant  excepts. 

[1]  The  engineer  and  the  fireman  were  the 
sole  witnesses  for  the  defendant  The  engi-. 
neer  testified  that  he  did  not  see  the  cow  at 
all;  that  the  fropt  of  the  extension  boilei: 
was  in  the  way;  that  the  track  curved  to 
the  left,  and  that  his  first  information  as 
to  the  cow  was  when  the  fireman  told  bim 
it  was  on  the  track;  that  he  then  applied  the 
brakes  and  attempted  to  reduce  the  speed  of 
the  train;  that  it  was  downgrade,  and  that 
he  could  not  stop  in  time  to  prevent  hitting 
the  cow.  The  fireman  said  that  he  was  on 
the  lookout  on  the  left  side  of  the  engine, 
when  he  saw  the  cow  about  125  yards  away; 
that  he  immediately  notified  the  engineer, 
and  that  the  engineer  tried  to  stop,  but  could 
not  The  fireman  was  not  able  satisfactorily 
to  explain  why  he  did  not  see  the  cow  soon- 
er, except  by  stating  that  he  saw  it  soon  aft- 
er they  came  out  of  the  mouth  of  a  cut 
There  was  evidence  that,  notwithstanding  the 
curve  and  the  cut,  the  point  where  the  cow 
was  standing  would  have  been  in  sight  from 
an  approaching  train  200  yards,  and  that  the 
cow  ran  down  the  track  from  that  point  130 
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yards,  making  a  total  of  330  yards  from  the 
point  where  the  cow  could  have  first  been 
seen  to  the  point  where  she  was  finally 
struck.  The  engineer  said  that  in  his  opinion 
he  could  have  stopped  his  train,  running  at 
the  speed  he  was  and  on  the  grade  he  was, 
in  a  distance  of  300  or  400  yards;  and  if  he 
could  have  brought  it  to  a  dead  standstill  at 
this  distance,  it  would  seem  that  he  could 
have  slackened  speed  sufficiently  to  have  pre- 
vented striking  the  cow,  which  was  running 
at  some  speed  ahead  of  the  train,  in  a  Some- 
what shorter  distance.  Hence  the  lury  had 
the  right  to  infer  negligence  in  one  or  two 
respects— either  that  the  fireman  was  .  not 
maintaining  a  diligent  lookout,  or  that  he 
did  not  notify  the  engineer  promptly  after 
seeing  the  oow.  At  any  rate,  there  is  enough 
conflict  to  warrant  the  verdict 

[2]  2.  There  was  no  error  In  the  charge 
of  the  court  to  tbfi  effect  that  the  Jury  might 
enhance  the  damages,  in  their  discretion,  by 
adding  interest  at  7  per  cent  from  the  time 
of  the  killing  to  the  time  of  the  trial,  ex- 
pressing the  aggregate  amount  of  damages 
in  their  verdict,  the  total  amount  in  no  event 
to  exceed  the  amount  sued  for.  We  under- 
stand this  to  be  the  law.  Of  course,  in  such 
cases  the  interest  becomes  a  part  of  the 
damages,  and  it  may  be  technically  inaccu- 
rate to  speak  of  adding  the  interest  to  the 
damages;  but  a  Jury  would  not  be  misled  by 
this,  nor  reach  a  wrong  conclusion  on  this 
account 

There  Is  another  exception  to  the  failure 
of  the  court  to  give  in  charge  principles  of 
law  stated  in  a  request  to  charge,  but  upon 
examination  we  find  that  he  did  in  substance 
give  the  principles  stated  in  the  request 

Judgment  affirmed. 


(108  Ga.  App.  m) 

FULLER  V.  STATE.     (No.  8,708.) 
(Court  of  Appeals  of  Oeoigia.    Nov.  20,  1911.) 

(SyUahUM  hy  the  Court,) 

Masteb  and  Sbbvant  (1 67^)—  Violation  ov 
Labob  Gontbact  Act— Pbosecution—Bxtb* 

DEN   OF  PBOOF. 

This  case  is  coatroUed  by  Mulkey  v.  State, 
1  OarApp.  521,  57  S.  B.  1022. 

[Ed.  Note.— For  other  cases,  see  liaster  and 
Servant  Dec.  Dig.    e?.*] 

Error  from  City  (^urt  of  Americas;  J.  A. 
Hlzon,  Judge. 

Ambrose  Fuller  was  convicted  of  violating 
the  labor  contract  act  and  brings  error.  Re- 
versed. 

HoIHb  Fort  for  plaintiff  in  error.  Zach 
Clhilders,  Sol.,  for  the  State. 

RUSSELLi  J.  The  defendant  was  convict- 
ed of  violating  the  labor  contract  act  of  1903, 
(Penal  Code  1910,  SI  715,  716).  The  court 
diarged  the  Jury  in  effect  that  if  it  was  sat- 
isfactorily proved  that  the  accused  made  the 


contract  procured  money,  or  other  thing  of 
value  thereon,  and  failed  to  perform  the  ser- 
vice contracted  for,  or  make  restitution 
without  good  and  sufficient  cause,  the  burden 
of  proof  would  then  be  shifted  to  the  defend- 
ant to  prove  his  innocence.  This  charge  is 
contrary  to  the  decision  in  Mulkey  v.  State, 
1  Qa.  App.  521,  67  S.  E.  1022.  This  statute 
(section  716)  does  say  that  the  acts  therein 
enumerated  shall  be  deemed  presumptive 
evidence  of  the  iotent  referred  to.  Eividence 
may  be  presumptive  evidence,  without  being 
sufficient  to  establish  a  fact  beyond  a  reason- 
able doubt  We  held  in  the  Mulkey  Case 
that  this  statute  does  not  give  to  the  enumer- 
ated acts  any  greater  probative  value  than 
they  previously  had;  that  it  merely  author- 
ized these  facts  to  be  admitted  in  evidence, 
to  be  weighed  by  the  Jury  as  circumstances 
from  which  they  might  or  might  not  infer 
the  guUt  of  the  accused;  that  the  presump- 
tion of  innocence  was  still  in  the  defend- 
ant's favor,  and  that  the  burden  was  still  on 
the  state  to  prove  Its  case  beyond  a  reason- 
able doubt;  and  that  one  of  the  elements  still 
to  be  proved  with  this  degree  of  certainty  is 
the  intent  to  defraud. 

Counsel  for  the  accused  does  not  properly 
raise  any  question  as  to  the  constitutionality 
of  this  portion  of  the  act,  and  therefore  we 
are  not  called  upon  to  pass  thereon,  other: 
wise  than  to  recognize  the  same  rule  we 
have  always  recognized,  to  wit  that  it  is  the 
duty  of  the  court  to  give  this  statute  that 
construction  which  will  not  render  it  repug- 
nant to  either  the  state  or  the  federal  Ck)n- 
stitution.  We  held  in  the  Mulkey  Case  (uni- 
formly adhered  to  since)  that  the  trial  is  not 
legally  conducted  if  the  Judge  givte  the  fore- 
going provision  in  charge,  unless  he  also 
informs  the  Jury  as  to  the  attendant  limita- 
tions referred  to  above. 

Judgment  reversed. 


KIDD  V.  STATE.     (I^o.  8,611.)  t 
(CJourt  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(8yUahu9  hy  ^^  Court.) 

1.  HoiciciDB  (1 840*)— Wbit  of  Ebbob— Habic> 

IJBSS    EBBOB— iNSTBUCnONS. 

The  defendant  was  indicted  for  assault 
with  intent  to  murder,  and  was  convicted  of 
unlawfully  shooting  at  another.  The  defend- 
ant cannot  oomplam  that  the  judge  erred  ii» 
charging  the  jury  as  to  the  law  of  voluntary 
manedaughter.  It  conclusively  appears  that  be 
coald  not  have  been  injured  by  such  charge. 

[Ed.    Note.— For  other  cases,   see   Homicide,. 
Cent  Dig.  SS  715-720 ;   Dec.  Dig.  §  840.*] 

2.  CBiiflNAL   Law    ({   918*)  —  New   Tbial— 
Pbesbntation    of    Qtjbstionb    in    Tbial. 

Co  UBT— NBCEBSITT. 

Where,  prior  to  an  announcement  of  ready 
by  both  sides,  the  judge  makes  a  complimentary 
remark  as  to  credibility  of  one  of  the  stateV 
witnesses,  subsequently  sworn  as  a  witness  in 
the  case,  the  remark  being  made  in  the  hear- 
ing of  the  jury,  and  therea'fter  the  defendant, 
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#itlioat  objection,  goes  to  trial  before  the  jury 
and  is  convicted,  it  is  too  late  to  complain  for 
the  first  time  by  motion  for  a  new  trial  that 
the  judge  erred  in  making  the  remark  referred 
to.  White  y.  State,  7  Ga.  App.  20,  65  S.  E. 
1073 ;  Smith  t.  State,  7  Ga.  App.  252,  66  S. 
E.  629. 

[Ed.  Note.— For  other  cases,  see  Criipinal 
Law,  Gent.  Dig.  S  2136 ;    Dec  Dig.  §  918.*] 

3.  Sufficiency  of  Evidbncb— No  Ebbor. 

The  evidence  amply  authorizes  the  verdict, 
and  no  error  of  law  appears. 

Error  from  Superior  Court,  Madison  OoTin- 
ty;  D.  W.  Meadow,  Judge. 

O.  G.  Kidd  was  convicted  of  unlawfully 
shooting  at  another,  and  brings  error.  Af- 
firmed. 

J.  F.  L.  Bond  and  J.  H.  Skelton,  for 
plaintiff  In  error.  Thos.  J.  Brown,  Sol.  Q&L, 
and  Jno.  E.  Gordon,  for  the  State. 

BUSSEIiL,  J.    Judgment  afilrmed. 


ao  Oa.  App.  142) 

WILLIAMS  V.  STATE.     (No.  3,774.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(8yllabu9  hy  the  Court.) 

LaBCENT    (I   3^)~EUEMENTS   OF   GFFBNSIfr— IN- 
TENT. 

There  was  no  evidence  whatever  of  the 
animus  furandi,  and  the  verdict  was  contrary 
to  law. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
C^t  Dig.  H  8-10;    Dee  Dig.  {  3.*] 

Elrror  from  Superior  Court,  Baker  County; 
Frank  Park,  Judge. 

Jim  Williams,  alias  Banton,  was  convict- 
ed of  crime,  and  brings  error.    Reversed. 

A.  S.  Johnson,  for  plaintiff  In  error.  W. 
E.  Wooten,  SoL  C^en.,  and  F.  A.  Hooper,  for 
the  State. 

HILL,  GL  J.    Judgment  reversed. 


(10  Ga.  App.  96) 

B.  H.  FROST  &  CO.  v.  POWELL. 
(No.  3,160.) 

(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(SyllahuB  ly  the  Court.) 

1.  Factobb    (I   45^)— ADVANCxa—SET-Orr. 

Where  cotton  factors  sued  a  customer  for 
advances  made  ori  cotton  consigned  for  sale, 
the  customer  could  set  off  damages  caused  by 
wrongful  delay  in  selling  the  cotton  according 
to  instructions. 

[Ed.  Note.— For  other  cases,  see  Factors,  Dec. 
Dig.  I  45.*] 

2.  Appeal  and   Ebbob   ({  1002^)— Rbtcbw— 
QuEsnoifs  OF  Fact. 

On  the  question  of  diligence  by  the  factors 
in  selling  the  cotton  according  to  instructions, 
the  evidence  wsa  in  conflict,  and  this  issue 
was  therefore  settled  by  the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  8085-3037;  Dec.  Dig.  S 
1002.*] 


3.  Factobs  .(§  23*)— Duties  to  PbincipaXi^ 
Liability  fob  Lose. 

The  trial  judge  properly  instructed  the 
jury  to  the  effect  that  a  factor  was  bound  to 
obey  the  instructions  of  his  principal  as  to  the 
sale  of  produce,  and  if  he  disregarded  his  or- 
ders, and  injury  accrues  to  the  principal,  the 
loss  would  fall  upon  the  factor.  It  was  also 
proper,  in  this  connection,  to  charge  that  a 
factor,  who  had  made  advances  on  produce  con- 
signed to  him  for  sale,  would  have  an  interest 
in  the  consignment,  and  would  have  the  right 
to  exercise  his  discretion  as  to  the  time  of  sale, 
and  would  be  entitled  to  disregard  the  instruo 
tions  of  his  principal  to  sell,  where  he  had  rea- 
sonable ground  to  apprehend  loss  resulting  to 
him  by  obeying  the  instructions,  either  because 
of  the  insolvency  of  the  principal,  or  insuffi- 
ciency in  the  value  of  the  consignment  eventu- 
ally to  repay  the  advances  made  on  it.  Day 
V.  Crawford,  13  Ga.  508;  Brown  v.  McGraw, 
14  Pet,  404,  10  L.  Ed.  558. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent  Dig.  H  23,  24 ;    Dec.  Dig.  S  *23.*] 

4.  Evidence    (|    186*)— Dooitkentabt    Byi- 
DBNCE— Authentication— Copies. 

What  purport  to  be  true  copies  of  orig- 
inal letters  should  be  identified  as  such,  to  au- 
thorize them  to  be  admitted  as  secondary  evi- 
dence, although  notice  to  produce  the  originals 
has  been  duly  served  and  answered  by  the  par- 
ty on  whom  the  notice  was  served  that  he  is 
unable  to  produce  them.  But  in  the  present 
case,  irrespective  of  this  question,  the  contents 
of  the  letters  were  immaterial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  661-673 ;    Dec.  Dig.  §  186.*] 

6.  Evidence  (|  113*)— Relevancy— Value. 

There  was  no  error  in  allowing  the  testi- 
mony as  to  the  market  value  of  cotton  at  the 
point  of  shipment,  and  the  market  value  of 
cotton  of  the  same  grade  at  Savannah,  although 
the  cotton  had  been  shipped  to  Charleston,  S. 
C,  where  it  was  to  be  sold.  The  evidence 
tended  to  show  the  market  value  of  the  cotton 
at  the  latter  place. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  250-206;   Dec  Dig.  S  113.*] 

6.    SUFTIOIENCT  07  EVIDENCE— No  EbBOB. 

No  material  error  of  law  appears,  and 
there  is  some  evidence  to  support  the  verdict 

Error  from  City  Court  of  Leesburg ;  H.  Li 
Long,  Judge. 

Action  by  E.  H.  Frost  &  Co.  against  S.  J. 
Powell,  administrator.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Af- 
firmed. 

Chas.  H.  Beazley,  for  plaintiffs  In  error. 
.W.  G.  Martin  and  J.  B.  Long,  for  defendant 
In  error. 

HILL,  C.  J.    Judgment  affirmed. 


(10  Qa.  App.  102) 

LINDEB  V.  OGLE  BROS.  LIGHTNING  ROD 

CO.     (No.  3,635.) 

(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(ByUahui  hy  the  Court.) 
1.  Sales  (if  340*)— Bbeach  of  OoIttbaot  bt 

PUBCHASEB— KEMEDIES    OF    SELLEB. 

Though  an  executory  contract  of  purchase 
and  sale  may  not  be  subject  to  countermand, 
under   its    terms,    except    by   mutual    consent. 


•Fpr  other  cmos  see  same  topic  and  section  NUMBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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ftill,  80  long  as  it  is  executory  on  both  sides, 
notice  by  the  purchaser  to  the  seller  that  he  will 
not  take  the  goods  amounts  to  a  breach  of  the 
contract,  and  thereafter  the  seller  cannot,  by 
attempting  to  deliver  the  goods,  treat  the  con- 
tract as  executed  on  his  part,  and  sue  the  buy- 
er for  the  full  purchase  price.  His  remedy  is 
an  action  for,  the  damages  resulting  trom  the 
breach  of  the  contract 

fEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  927-942 ;   Dec.  Dig.  |  840.*] 

2.  Striking  Plea. 

The  plea,  not  being  subject  to  general  de- 
murrer, was  improperly  stricken,  and  for  this 
reason  the  judgment  against  the  defendant  must 
be  reversed. 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,   Judge. 

Action  by  the  Cole  Bros.  Lightning  Rod 
Company  against  Frank  Linder  and  others. 
Judgment  for  plaintiCT,  and  defendants  bring 
error.     Reversed. 

J.  S.  Adams,  for  plaintiffs  in  error.  J.  A. 
Thomas  and  W.  C.  Davis,  for  defendant  in 
error. 

POWELL,  J.  The  lightning  rod  company 
sued  Linder  for  the  purchase  price  of  about 
200  feet  of  lightning  rod,  which  had  been 
ordered  under  a  written  contract  stating  that 
it  was  not  subject  to  countermand,  except  by 
mutual  consent.  The  petition  alleged  de- 
livery. The  plea  set  up  that,  though  the  de- 
fendant had  signed  the  contract,  he  had  nev- 
er accepted  any  of  the  lightning  rods  from 
the  plaintiff,  and  had  renounced  the  con- 
tract, for  that,  within  a  few  hours  after  the 
contract  was  made,  and  bef9re  the  plaintiff 
had  been  put  to  any  expense  or  trouble  what- 
ever, or  had  undertaken  to  fill  the  order,  he 
had  canceled  it,  and  had  told  the  plaintiff 
that  he  would  not  take  the  rods,  and  had 
directed  the  plaintiff  not  to  ship  them.  He 
denied  that  delivery  had  been  made.  On  this 
state  of  acts,  the  case  is  controlled  by  Black 
V.  Kaplan,  9  Ga.  App.  — ,  72  S.  E.  303, 
RounsavlUe  v.  Leonard  Co.,  127  Ga.  735,  56 
S.  E.  1030  (6),  and  Oklahoma  Co.  v.  Carter, 
116  Ga.  140,  42  S.  E.  378,  69  L.  R.  A«  122, 
94  Am.  St  Rep.  112. 

Judgment  reversed. 


(10  Ga.  App.  142) 

THOMAS  V.  STATE.     (No.  3.769.) 
(Court  of  Appeals  of  Georgia.     Nov.  20,  1911.) 

(SyUahuM  by  the  Court.) 

SUFFICIENCT  OF  EVIDENCE. 

The  evidence,  though  slight  as  to  one  of  the 
material  elements  of  the  case,  is  not  legaily 
insufficient  to  support  the  verdict 

Error  from  C^ty  Court  of  Abbeville;    D. 
B.  Nicholson,  Judge. 


Henry  Thomas  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Dan  R.  Bruce,  for  plaintiff  in  error.  M. 
B.  'Cannon,  SoU  for  the  State. 

POWELL^  J.    Judgment  affirmed. 

(10  Oa.  App.  100) 
FEW  V.  GUNTER.     (No.  8,254.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(ByllahuM  by  the  Court.) 

1.  SuNDAT   (8    7*)  —  ExEcunoif    OF   Note  — 
"Work  of  Chabitt." 

Where  a  prisoner  is  in  the  common  jail  of 
the  county  under  a  warrant  charging  a  bailable 
offense,  and  in  order  to  be  released  from  impris- 
onment he  employed  a  lawyer  to  secure  for  him 
a  bond  and  to  represent  him  in  the  case,  and 
the  attorney  does  secure  the  bond  and  the  pris- 
oner is  thereupon  released,  held,  that  a  nota 
given  by  the  prisoner  to  the  lawyer  for  his  serv- 
ices, including  the  service  rendered  in  procuring 
the  bond,  is  valid  and  collectible,  although  exe- 
cuted on  Sunday.  The  case  is  within  the  excep-> 
tion  of  section  416  of  the  Penal  Code  of  1910, 
being  in  the  nature  of  a  "work  of  charity." 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  |§  14-20 ;   Dec.  Dig.  §  7.*J 

2.  Sebvices  or  Attobnet. 

The  evidence  applicable  to  the  foregoing 
principle  of  law  demanded  a  verdict  for  the 
plaintiff,  and  the  court  erred  in  not  granting  a 
new  trial.  Salter  v.  Smith,  55  Ga.  245;  Wel- 
don  V.  Colquitt,  62  Ga.  449,  35  Am.  Rep,  128 ; 
Adams  v.  Candler,  114  Ga.  152,  39  S.  E.  893. 

Error  from  City  Court  of  Monroe;  A«  d 
Stone,  Judge. 

Action  by  M.  C.  Few  against  A.  R.  Gun- 
ter.  Judgment  for  defendant,  and  plalntifF 
brings  error.     Reversed. 

M.  C.  Few  and  Walker  &  Roberts,  for 
plaintiff  in  error.  Jos.  H.  Felker,  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  reversed. 


(10  Oa.  App.  118> 

HEARD  ▼.  STATE.     (No.  8,742.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  191L> 

(8vllabu9  by  the  Court.) 

Sufficiency  of  Evidence'. 

The  evidence,  though  slight  as  to  one  of 
the  material  elements  of  the  case,  is  not  legally 
insufficient  to  support  the  verdict. 

Error  from  City  Court  of  Dawson ;  Bi.  (X 
Edwards,  Judge. 

Fid  Heard  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

M.  J.  Yeomans,  for  plaintiff  in  error.  W. 
H.  Gurr,  Sol.,  for  the  State. 

POWELL,  J.     Judgment  affirmed. 
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(112  Va.  660) 

ARMENTROUT  et  al.  v.   ARMBNTROUT'S 

EX'RS  et  Id. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

16,  1911.) 

1,  Wiixfl  (f  733*)— Time  of  AccRUAii— Leq- 
AOT  Chabged  on  Interest. 

Where  testator  left  both  real  and  personal 
property  to  his  wife  for  life,  with  remainder  to 
named  children,  and  provided  that  they  should 
pay  certain  sums  to  three  other  children,  it 
being  apparent  that  the  life  estate  of  the  wife 
was  not  subject  to  payment  of  these  sums,  and 
that  they  were  charged  upon  the  estates  in  re- 
mainder, the  legatees  could  not  enforce  pay- 
ment until  the  remaindermen  had  come  into 
possession ;  the  value  of  the  estate  being  sub- 
ject to  fluctuation,  and  the  devisees  being  enti- 
tled to  their  election  whether  they  would  ac- 
cept the  gift  burdened  with  the  charge  when 
the  value  of  the  estate  is  determinable. 

[EkI.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  1843;   Dec.  Dig.  fi  733.*] 

2.  Wills  (§  734*)— Rights  or  LiEGATEE&— In- 
terest ON  Legacy. 

A  testator  bequeathed  both  real  and  i>er- 
sonal  property  to  his  wife  for  life,  remainder 
over  to  named  children;  the  remainder  being 
charged  with  the  payment  of  specific  legacies 
to  other  children.  Held  that,  while  ordinary 
legacies  are  payable  at  the  end  of  one  year 
from  the  death  of  the  testator,  with  interest 
from  that  date,  the  legacies  charged  on  the  re- 
mainder would  not  carry  interest  until  the  ter- 
mination of  the  life  estate,  as  it  cannot  be  pre- 
sumed that  the  testator  intended  those  having 
the  estate  in  remainder  should  pay  interest  up- 
on the  specific  legacies  before  their  remainder 
vested. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1847-1872;    Dec.  Dig.  i  734.*] 

8.  Pleading  (|  218*)— DEMtrRRERS— Ruling. 
Where  a  demurrer  to  a  bill  in  equity  was 
sustained  upon  a  ground  which  went  to  the 
veiy  foundation  of  complainant's  case,  the  fail- 
ure of  the  circuit  court  to  pass  upon  other 
grounds  of  demurrer  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  54^-566 ;  Dec.  Dig.  §  218.*] 

4.  Executors  and  Administrators  (|  26*)— 
Bond — Necessity— Pleading. 

Where  those  entitled  to  monetary  legacies, 
made  a  charge  upon  an  estate  in  remainder, 
filed  a  bill  in  equity  seeking  to  compel  the  re- 
maindermen to  pay  such  legacies  before  the 
death  of  the  life  tenant,  and  the  remainder- 
men were  executors  of  the  estate,  a  mere  alle- 
gation that  the  executors  had  not  been  re- 
quired to  give  bond  and  that  complainants  fear- 
ed their  rights  might  be  impaired  would  not 
justify  the  court  in  exerting  its  powers  to  pre- 
serve the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  §  26.*] 

Appeal  from  Circuit  Court,  Rockingham 
County. 

Action  by  Henry  A.  Armentrout  and  oth- 
ers against  Johnston  P.  Armentrout  and  an- 
other, as  executors  of  the  will  of  Augustine 
Armentrout,  and  others.  From  a  decree  for 
defendants,  complainants  appeal.     Affirmed. 

See,  also,  111  Va.  348,  69  S.  E.  333. 

John  E.  Roller,  for  appellants.  Charles  D. 
Harrison,  for  appellees. 


HA.RRISON,  J.  In  June,  1906,  Augustine 
Armentrout  departed  this  life,  having  first 
made  his  last  will  and  testament,  dated  Feb 
ruary  14,  1901,  which  was  duly  recorded  In 
Rockingham  county  in  ^tune,  1906.  The  tes- 
tator,  after  the  payment  of  his  debts,  giveB 
his  farm  upon  which  he  resides,  his  house- 
hold furniture,  and  his  other  personal  prop- 
erty to  his  wife,  and  at  her  death  he  gives 
the  same  to  his  sons  Johnston  P.,  James  C, 
Robert  A.,  and  Martin  L.  Armentrout,  and 
hlB  daughter,  Hattie  G.  Clatterbuck.  The  tes- 
tator then  provides  as  follows:  "It  is  my 
wish  that  my  sons  Johnston  P.,  James  C, 
Robert  A.  and  Martin  L.  and  my  daughter 
Hattie  shall  pay  to  Henry  A.  Armentrout 
$400,  Jennie  Baker  $400,  and  E.  L.  Armen- 
trout $400,  less  what  he  is  due  me  at  my 
death." 

The  bill  in  this  case  was  filed  by  the  three 
beneficiaries  of  these  charges  of  $400  each, 
exhibiting  therewith  the  will,  and  praying 
for  a  decree  enforcing  the  payment  of  such 
charges,  with  interest  from  June  13,  1906, 
against  the  defendants,  who  were  the  own- 
ers of  the  estate  in  remainder  after  the  ex- 
piration of  the  life  estate  of  their  mother. 
The  only  other  allegation  of  the  bill  is  that 
the  executors  (two  of  the  sons  who  took  the 
estate  in  remainder)  were  not  required  to 
give  bond  and  complainants  feared  that  their 
rights  might  therefore  be  impaired. 

The  defendants  demurred  to  the  bill,  up- 
on the  ground,  among  others,  that  the  sums 
which  by  the  will  were  directed  to  be  paid 
severally  to  the  complainants  by  the  demur- 
rants were  not  due  from  them  until  the  death 
of  Margaret  Armentrout,  to  whom  the  en- 
tire estate  was  given  during  her  natural  life; 
that  the  bill  does  not  allege  the  death  of  the 
life  tenant,  and  therefore  fails  to  show  a 
present  right  in  the  complainants  to  have 
payment  of  the  several  sums  demanded  by 
them.  This  ground  of  demurrer  was  sus- 
tained by  the  circuit  court,  and  the  bill  dis- 
missed. From  that  decree  this  appeal  has 
been  taken. 

[1  ]  It  is  clear  that  the  three  several  sums  of 
$400  each  constitute  charges  upon  the  inter- 
ests of  those  to  whoifi  the  estate  in  remain-, 
der  is  to  pass;  but  there  is  nothing  in  the 
will  to  justify  the  contention  of  the  appel- 
lants that  the  testator  intended  that  the 
whole  estate  should  be  charged  with  their 
payment,  and  that  the  widow  and  her  chil- 
dren should  only  have  the  residue  after  sat- 
isfying these  charges.  The  provision  for  the 
appellants  is  that  the  sums  named  shall  be 
paid  to  them,  and  the  charge  is,  not  upon 
the  shares  of  the  widow  and  the  appellees, 
but  upon  the  shares  of  the  appellees  alone. 
It  is  very  plain  that  the  testator  never  in- 
tended that  the  life  estate  given  to  his  wife 
should  be  diminished  for  the  purpose  of  sat- 
isfying the  sums  claimed  by  the  appellants. 

The  will  gives  the  appellees  the  estate  in 
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remainder,  after  the  expiration  of  the  life 
estate  of  their  mother,  and  nothing  more; 
and  it  requires  the  appellees  to  pay  the  ap- 
pellants $400  each,  thus  making  these  sums  a 
charge  upon  the  estate  in  remainder  of  the 
appellees,  and  upon  no  other  estate. 

Under  the  will  the  appellees  do  not  come 
into  possession  of  any  part  of  the  estate  de- 
vised ftnd  bequeathed  to  them  until  the  ex- 
piration of  the  precedent  life  estate,  and  then 
their  interest  is  subject  to  the  payment  by 
them  of  $400  to  each  of  the  three  appellants. 
Clearly  the  appellees  have  the  right  to  elect 
whether  they  will  or  will  not  accept  the  pro- 
vision for  them,  coupled  with  the  require- 
ment that  tliey  discharge  the  payments  im- 
posed upon  them  by  the  will.  There  is  no 
allegation  in  the  bill  that  the  remaindermen 
have  elected  to  accept  the  devise  and  bequest 
in  their  favor,  and  until  the  expiration  of 
the  life  estate  they  cannot  be  required  to 
make  such  election,  because  until  that  time 
arrives  they  cannot  determine  the  value  of 
the  devises  and  bequests  to  them.  The  per- 
sonal property,  consisting  evidently,  from  the 
will,  in  large  part  of  household  furniture 
and  farming  equipments,  is  liable  to  be  con- 
sumed in  its  legitimate  use  by  the  life  ten- 
ant, while  the  real  estate  is  subject  to  fluc- 
tuation in  value. 

In  Showalter  v.  Showalter,  107  Va.  713, 
60  S.  E.  48,  this  court  quotes  with  approval 
2  Minor's  Inst  (4th  Ed.)  1006,  where  it  is 
said:  "It  is  well  established  that  no  one 
shall  be  constrained  to  make  an  election  un- 
til the  interests  to  which  the  election  relates 
are  clearly  defined  and  their  relative  values 
ascertained;  and  an  election  made  before 
that  is  done  will,  for  the  most  part,  be  dis- 
regarded, at  least  if  it  be  made  under  mis- 
taken impressions  as  to  the  facts."  This 
language  is  again  quoted  with  approval  in 
Waggoner  v.  Waggoner,  111  Va.  325,  68  8.  E. 
090,  30  L.  R.  A.  (N.  S.)  644. 

[2]  It  is  not  denied'  that  the  general  rule 
with  respect  to  legacies  is,  as  contended  by 
appellants,  that  they  are  payable  at  the  end 
of  one  year  from  the  death  of  the  testator, 
with  interest  from  that  date,  unless  some 
other  time  Is  fixed  by  the  will  when  interest 
is  to  begin.  This  general  rule,  however,  Is 
applied  in  cases  where  the  legacies  are  made 
pasrable  by  the  executor  out  of  the  estate  of 
the  decedent  in  his  hands  to  be  administered. 
Our  attention  has  been  called  to  no  case 
where  this  rule  has  been  applied  to  a  case 
like  that  under  consideration,  where  the 
charge  is  upon  an  interest' to  arise  after  the 
expiration  of  a  life  estate  and  to  be  paid 
by  another  legatee  or  devisee. 

One  of  the  cases  relied*  on  by  the  appel- 
lants is  Shobe  V.  Garr,  8  Munf.  10.  This  is 
an  authority  to  the  contrary.  In  that  case 
the  court,  under  its  construction  of  the  will 
there  involved,  was  of  opinion  that  the  wid- 
ow was  entitled  to  a  life  estate  in  one-third 
of  the  personalty  of  the  decedent,  with  re- 
mainder in  equal  shares  to  the  children,  and 


that  the  real  estate  was  devised,  with  right 
of  immediate  possession,  to  certain  of  the 
children,  charged  with  payments  for  the  bene- 
fit of  others.  Upon  this  state  of  facts  Judge 
Roane,  speaking  for  the  court,  says:  The 
"court  is  of  opinion  that,  under  the  will  of 
Martin  Shobe,  the  appellees  were  entitled  to 
one-fifth  part  of  two-thirds  of  the  estate  of 
the  said  Martin  Shobe  (exclusive  of  lands), 
with  interest  thereon  from  the  end  of  one 
year  from  the  death  of  the  testator,  and  also 
to  one-fifth  part  of  the  remaining  one-third 
of  the  same  (which  was  bequeathed  to  the 
wife  of  the  said  Martin  Shobe)  from  and 
after  the  time  of  her  death,  with  interest 
thereupon  in  like  manner  from  the  end  of 
the  year  in  which  she  shall  have  died." 

This  case  shows  that  a  legacy  postponed 
in  time  of  enjoyment  as  to  the  corpus  does 
not  bear  interest,  except  from  the  time  the 
right  of  enjoyment  begins,  which,  so  far  as 
the  question  of  interest  is  concerned,  is  in 
accordance  with  the  contention  of  the  ap- 
pellees in  the  case  at  bar. 

The  appellants  contend  that  it  must  be 
presumed  that  the  testator  intended  to  give 
all  of  his  children  an  equal  interest  in  his 
estate,  and  that  this  intention  would  be  de- 
feated unless  the  appellees  were  required  to 
pay  now  the  charges  upon  their  estate  in  re- 
mainder, with  interest  thereon  from  the  tee- 
tator*s  death.  Without  pausing  to  question 
the  presumption  relied  on,  but  admitting  its 
existence  only  for  the  sake  of  the  argument, 
it  by  no  means  follows  that  the  Intention 
thus  attributed  to  the  testator  would  be 
carried  out  by  adopting  the  method  proposed 
by  the  appellants.  If  the  interests  are  equal, 
all  ought  to  await  the  death  of  the  life  ten- 
ant It  would  be  a  very  unequal  distribution 
of  the  estate  to  give  three  of  the  children 
their  equal  interests  now,  and  require  the 
other  four  to  wait  for  theirs  indefinitely, 
until  the  preceding  life  estate  was  ended. 

We  are  of  opinion  that  the  reasonable  in- 
terpretation of  the  testator's  will  is  that  the 
three  several  sums  of  $400  each  given  to 
the  appellants  constitute  charges  alone 
upon  the  interests  of  those  to  whom  the 
estate  in  remainder  is  to  pass;  that  these 
charges  do  not  become  payable  untU  the  ex- 
piration of  the  lifcf  estate  and,  therefore^  do 
not  bear  interest  except  from  that  date,  for 
the  reason  that  otherwise  the  interests  of  the 
remaindermen  might  be  sacrificed.  It  is  rea- 
sonable to  suppose  that  the  testator  intend- 
ed that  those  upon  whom  he  imposed  the 
burden  of  the  charges  should  have  possession 
of  the  property  charged  as  a  means  of  dis- 
charging them. 

[8]  One  of  the  grounds  of  demurrer  filed 
by  the  defendants  was  that  the  executors 
of  Augustine  Armentrout  were  not  proper 
parties  to  the  biU,  and  counsel  for  appellants 
indulge  in  a  lengthy  discussion  to  show  that 
they  were  proper  parties,  and  Insist  that  it 
was  the  duty  of  the  circuit  court  to  pass 
upon  every  ground  of  demurrer  relied  on. 
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As  tbe  ground  ot  demurrer  upon  wbicli 
the  circuit  court  rested  Its  decree  went  to 
the  foundation  of  the  complainants*  case, 
there  was  no  occasion  for  it  to  pass  upon 
the  other  grounds  relied  on  by  the  defend- 
ants. 

[4]  The  only  allegation  of  the  bill,  other 
than  the  assertion  of  the  present  right  In 
complainants  to  enforce  payment  of  the 
charges  In  their  fayor,  is  the  bare  statement 
that  the  executors  were  not  required  to  give 
bond  to  account  for  the  estate,  and  com>- 
plalnants  feared  th^r  rights  might  be  im- 
paired. There  is  no  allegation  of  any  act  or 
omission  on  the  part  of  the  executors  which 
could  justify  the  court  in  holding  that  it 
was  necessary  to  exert  its  powers  in  order  to 
preserve  the  estate.  A  glance  at  the  bill 
is  sufficient  to  show  that  its  sole  purpose 
was  to  assert  the  right  of  complainants  to 
the  present  enforcement  of  their  daims. 
Upon  the  third  ground  of  demurrer,  the  cir- 
cuit court  properly  decided  that  question  ad- 
versely to  the  appellants,  ^nA  its  decree  must 
be  affirmed. 

Affirmed* 


(112  Va.  721) 

LONG  V.  PLORY  ft  GARBER, 
(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

16,  1911.) 

1.  Bbokebs    (f    49*)— Compensation— Sum- 

CIBNCT  OF  SeBVIGES. 

An  agent  for  the  sale  of  real  estate  at  a 
fixed  price  can  recover  no  commission  where 
he  has  neither  made  an  actual  sale  at  the  spec- 
ified price  nor  procured  a  customer,  ready  and 
able  to  purchase  at  the  sum  named,  unless  it 
appear  that  the  principal  has  wrongfully  pre- 
vented a  sale  or  has  waived  strict  perform- 
ance. 

[Ed.  Note.-~For  other  cases,  see  Brokers, 
Cent  Dig.  H  70-72 ;  Dec.  Dig.  f  49.») 

2.  Bbokebs  (§  49*)— Compensation— Wbonq- 
ruL  Intebfebengb  of  Pbinoipal. 

Where  an  owner  employs  a  broker  for  the 
sale  of  proper^  at  a  stipulated  price,  but  gives 
no  exclusive  nght  of  sale,  a  later  sale  by  the 
principal  to  a  person  in  no  way  procured  by 
the  broker,  without  knowledge  or  belief  that 
the  purchaser  was  acting  for  a  person  whom 
the  broker  had  interested  in  the  purchase.  Is 
not  such  a  wrongful  Interference  with  the  bro- 
ker as  will  entitle  him  to  recover  the  agreed 
cbmmission. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §f  70-72 ;   Dec  Dig.  8  49.*] 

Error  to  Circuit  Court,  Rockingham  County. 

Action  by  Flory  &  Oarber  against  William 
C.  Long.  From  a  judgment  for  plaintiffs, 
defendant  brings  error.    Reversed. 

Slpe  &  Harris,  for  plaintiff  in  error.  Ira 
8.  Flory  and  Ed.  C  Martz,  for  defendant 
in  error. 

WHITTLE,  J.  This  writ  of  error  brings 
under  review  a  Judgment  for  $500,  recover- 
ed by  the  defendants  In  error  against  the 
plaintiff   in   error   as  commissions  for  the 


sale  of  bis  farm.  The  case  was  submitted 
to  the  court  without  the  intervention  of  a 
Jury. 

The  material  facts  from  the  point  of  view 
of  a  demurrer  to  the  evidence  may  be  sum- 
marized as  follows:  In  February,  1909, 
William  C.  Long,  who  was  the  defendant  be- 
low, listed  his  farm  with  the  plaintiffs,  Flory 
&  Garber,  real  estate  brokers,  for  sale  at 
the  gross  price  of  $16,800,  of  which  sum, 
in  the  event  of  sale.  Long  was  to  receive 
$16,000,  and  the  brokers  a  commission  of 
$800.  Thereupon  the  plaintiffs  interested 
one  Samuel  Cllne  in  the  purchase  of  the 
farm,  and  at  his  request  for  a  reduction  in 
price  it  was  fixed  at  $16,000— $15,600  to 
Long  and  $500  to  the  brokers.  These  latter 
terms  were  never  modified,  and  the  right 
of  the  plaintiffs  to  demand  commissions  was 
predicated  upon  the  consummation  by  them 
of  a  sale  at  the  price  named.  In  point  of 
fact,  they  never  effected  a  sale  at  any  price, 
and  Cllne  explicitly  testified  that  at  no  time 
would  he  have  agreed  to  pay  $16,000  for  the 
farm. 

It  is  not  pretended  that  the  plaintiffs 
possessed  the  exclusive  right  to  sell,  and 
in  September,  1909,  Long  sold  the  farm  to 
Rodeffer  for  $15,500.  Rodeffer  afterwards 
sold  to  Cllne  in  circumstances  which  tended 
to  show  that  he  had  purchased  the  farm 
for  him  in  the  first  instance,  though  Cline 
denied  the  existence  of  any  previous  under- 
standing or  contractual  relations  between 
them  on  the  subject  However  that  may 
have  been,  Long  had  no  reason  to  suspect 
that  Cline  was  interested  in  the  purchase, 
if,  indeed,  such  was  the  fact,  until  after  the 
contract  of  sale  had  been  reduced  to  writ- 
ing and  signed  by  the  parties. 

[1,2]  There  is  really  no  conflict  of  evi- 
dence on  the  controlling  features  of  the 
agreement  between  the  plaintiffs  and  the 
defendant  The  former  were  not  to  have 
a  commission  for  a  sale  at  any  price,  but 
the  price  was  fixed  at  $16,000;  and  unless 
and  until  a  sale  was  effected  at  that  sum 
(or,  at  least,  until  a  purchaser  had  been  pro- 
cured who  was  ready  and  able  to  pay  the 
price  named),  no  claim  to  commissions  could 
arise.  Long  would,  therefore,  have  been 
within  his  rights  if  he  had  sold  his  farm 
directly  to  Cllne  for  $15,500,  unless,  of 
course,  in  so  doing  he  had  thwarted  a  sale 
to  him  by  the  plaintiffs  for  $16,000.  And 
there  is  absolutely  no  evidence  of  such  in- 
terference. 

The  governing  principle  in  this  class  of 
cases  is  clearly  and  succinctly  stated  in  the 
syllabus  by  the  court  to  Parker  v.  National 
Mut  Bldg.  &  L.  Ass'n,  55  W.  Va.  184,  46 
S.  E.  811,  as  follows:  *TJnder  a  special 
contract  between  an  owner  of  real  estate 
€md  an  agent  for  the  sale  thereof,  on  com- 
mission, at  a  price  agreed  upon,  the  agent 
cannot  recover  his  commission  without  prov- 
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Ing  that  he  has  actually  made  a  sale  at  the 
price  stipulated,  unless  it  appear  that  his 
principal  has  wrongfully  prevented  the  mak- 
ing of  a  sale  at  such  price,  which  would 
have  been  made,  but  for  his  interference,  or 
has  waived  the  strict  performance  of  the 
contract." 

In  that  case  the  court,  after  stating  that 
the  plaintiff's  contract  for  commissions  was 
upon  condition  that  he  should  sell  the  prop- 
erty, or  procure  a  purchaser,  at  a  price  in 
excess  of  $3,000,  observes:  "It  may  have 
been  a  hard  contract,  and  the  plaintiff  may 
have  entered  into  it  under  a  misapprehen- 
sion of  the  law;  but  that  cannot  relieve 
him  from  the  terms  of  his  contract  In 
order  to  recover,  he  is  bound  to  show  com- 
pliance with  it  This  he  has  utterly  failed 
to  do,  so  far  as  the  evidence  shows;  for  he 
does  not  pretend  to  show  that  he  procured 
a  purchaser  for  the  property,  or  made  a  sale 
of  it,  at  a  price  which  under  his  contract 
would  have  entitled  him  to  commission." 

This  principle  is  sustained  by  the  general 
course  of  decision  on  the  subject  McFar- 
land  V.  Lillard,  2  Ind.  App.  IGO,  28  N.  E.  229, 
50  Am.  St  Rep.  234 ;  Gellat  v.  Ridge,  117  Mo. 
553,  23  S.  W.  882,  38  Am.  St  Rep.  683; 
Kost  V.  ReiUy,  62  Conn.  57,  24  Ati.  519; 
Peet  V.  Sherwood,  47  Minn.  347,  50  N.  W. 
241,  929;  Fraser  v.  Wyckoff.  63  N.  Y.  445; 
Charlton  v.  Wood,  11  Heisk.  (Tenn.)  19. 

The  learned  Judge  of  the  circuit  court  rests 
the  plaintiffs'  right  to  recover  upon  the  the- 
ory of  prevention  of  performance  by  the  de- 
fendant, but  the  evidence  does  not  support 
that  conclusion. 

It  follows,  from  what  has  been  said,  that 
the  judgment  must  be  reversed,  and  judg- 
ment will  be  entered  for  the  defendant 

Reversed. 

(112  Va.  826) 

TRIMBLE  ▼.  COVINGTON  GROCERY  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

16,  1911.) 

1.   FUAVDXTLEIXT   CONVKTANCEB  (8  241*)— REM- 
EDIES OF  Pabties. 

A  creditor  sued  his  debtor  and  served  an 
attachment  on  R.  to  whom  the  debtor  had  con- 
veyed a  stock  of  goods,  taking  notes  in  part 
payment,  and  thereafter  filed  a  bill  in  chancery 
alleging  a  sale  of  the  stock  by  R.  to  T.  without 
the  giving  of  the  notice  to  creditors  as  required 
by  Oode  1904,  §  2460,  and  the  attachment  was 
brought  into  the  chancery  suit  before  any  judg- 
ment was  entered  at  law,  and  a  decree  was  en- 
tered for  the  debt  Held  irregular,  as  the  prop- 
er mode  would  have  been  to  have  taken  judg- 
ment in  the  action  of  assumpsit  and  reported 
the  perfected  lien  in  the  chancery  suit. 

[Ed.  Note.— For  other  cases,  see  EYaudulent 
Conveyances,  Dec  Dig.  S  241.*] 

2.  Fbauduuent  CoNVKTANCEfl  (f  54*)— Salb 
OF  Stock  in  Bulk. 

Code  1904.  $  2460,  provides  that  a  credi- 
tor, before  obtaining  a  judgment  or  decree  for 
his  claim,  may,  whether  it  be  due  or  not,  in- 
stitute any  suit  which  he  might  institute  after 


obtaining  judgment  to  avoid  a  gift,  assignment, 
transfer,  etc.,  void  as  in  fraud  of  creditors; 
and  section  2460a  makes  a  sale  of  a  stock  of 
l^oods  in  bulk  prima  facie  fraudulent  as  to  cred- 
itors unless  notice  is  given  to  creditors  of  the 
contemplated  sale.  Held^  that  where  plaintiff 
sued  his  debtor  and  served  an  attachment  on  & 
to  whom  the  debtor  had  sold  a  stock  of  goods, 
taking  notes  in  payment,  and  thereafter,  but 
before  judgment  for  plaintiff  was  rendered  in 
the  action,  R.  conveyed  the  stock  to  T.  without 
giving  the  statutory  notice,  K,  was  not  a  debtor 
of  plaintiff  within  the  statute. 

[E^d.  Note. — For  other  cases,  see  Fiaodolent 
Conveyances,  Dec  Dig.  {  54.*] 

Appeal  from  Circuit  Court,  Alleghany 
County. 

Suit  by  the  Covington  Grocery  Company 
against  R.  M.  Trimble  and  others.  From  a 
decree  in  favor  of  complainant,  defendant 
Trimble  appeals.    Reversed. 

Geo.  A. .  Revercomb  and  R.  C.  Stokes,  for 
appellant    C.  B.  Gushing,  for  appellee. 

KEITH,  P.  Whitaker  was  engaged  in  the 
mercantile  business  in  Covington,  Va.,  and 
became  indebted  to  various  persons,  includ- 
ing the  Covington  Grocery  Company.  While 
so  indebted  he  sold  his  stock  of  goods  and 
fixtures  in  bulk  to  R.  L.  Rose.  Rose  took 
possession  of  the  goods  and  conducted  a 
mercantile  business  in  the  same  building, 
purchasing  from  time  to  time  other  goods 
and  adding  to  the  stock  purchased  by  him 
from  Whitaker.  Rose  upon  purchasing  the 
goods  paid  to  Whitaker  $300  in  cash  and 
executed  two  promissory  notes,  one  for  |300 
payable  November  17,  1907,  and  the  second 
for  $359.62  payable  on  December  1,  1907. 
Whitaker  deposited  the  cash  in  the  Coving- 
ton National  Bank  to  his  own  credit  and 
placed  the  notes  with  the  bank  for  collection. 
Rose  conducted  the  business  for  a  short  time, 
and  then  sold  the  entire  stock  of  goods  and 
fixtures  purchased  from  Whitaker,  together 
with  such  as  he  had  purchased  from  time  to 
time,  in  bulk  to  R.  M.  Trimble;  this  sale 
taking  place  on  November  20,  1907.  Trimble 
took  possession  under  his  purchase,  and  con- 
ducted the  business  in  the  same  store  build- 
ing, adding  small  purchases  from  time  to 
time.  He  became  indebted  to  various  cred- 
itors whom  he  was  unable  to  pay,  and  on 
the  2eth  day  of  December,  1907,  executed  a 
deed  of  assignment  conveying  his  stock  of 
goods,  fixtures,  and  open  accounts  to  Stokes 
and  Revercomb,  trustees,  to  be  converted  into 
money  and  the  proceeds  divided  among  all 
his  creditors. 

The  Covington  Grocery  Company,  learning 
of  the  sale  of  Whitaker  to  Rose,  instituted 
an  action  of  assumpsit  against  Whitaker 
in  the  circuit  court  of  Alleghany  county,  set- 
ting up  an  account  of  $964.62,  and,  Whitaker 
being  a  nonresident,  an  attachment  issued 
out  of  the  circuit  court  designating  the  CoV' 
ington  National  Bank  as  being  indebted  to 
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or  haying  in  its  possession  effects  of  the 
said  defendant,  Whitaker,  and  R.  L.  Rose  as 
being  also  indebted  to  Whltaker.  This  at- 
tachment was  sued  ont  on  the  9th  of  Novem- 
ber, 1907,  and  a  copy  thereof  was  served  on 
the  Covington  National  Bank;  and  as  ap- 
pears from  the  record,  as  we  shall  hereafter 
endeavor  to  show,  this  attachment  was  also 
served  upon  ROse  on  the  11th  day  of  No- 
vember, 1907.  On  the  20th  day  of  November, 
1907,  Rose  sold  the  stock  of  merchandise  in 
bulk  to  Trimble,  as  above  stated. 

At  the  December  term,  1907,  of  the  cir- 
cuit court  of  Alleghany  county,  which  con- 
vened on  December  15th,  in  the  attachment 
suit  of  the  Covington  Grocery  Company 
against  Whltaker,  and  the  Covington  Na- 
tional Bank  and  Rose,  as  garnishees,  an  or- 
der was  entered  which  recites  that  the  Cov- 
ington National  Bank  has  in  its  hands  of 
the  effects  of  H.  E.  Whltaker  the  sum  of 
$300  in  cash,  and  that  it  also  holds  for  col- 
lection two  negotiable  notes  due  to  Whltaker 
from  Rose,  and  it  further  appearing  from 
the  statement  of  Rose  on  oath  that  he  is  in- 
debted to  Whltaker  in  the  sum  of  $059.62 
with  interest  on  $300  part  thereof  from  No- 
vember 17,  1907,  and  on  $359.62  the  remain- 
der thereof  from  December  1,  1907,  until 
paid,  as  evidenced  by  the  negotiable  notes 
mentioned,  and  that  the  entire  fund  in  the 
hands  of  the  bank,  including  the  two  nego- 
tiable notes,  is  the  purchase  price  of  a  stock 
of  goods  purchased  by  him  of  H.  E.  Whlta- 
ker, it  is  ordered  that  the  Covington  Na- 
tional Bank  pay  to  the  clerk  of  the  court 
the  sum  of  $300  and  turn  over  to  the  said 
clerk  of  the  court  the  two  notes  of  R.  L.  Rose 
above  described,  and  upon  so  doing  said  Cov- 
ington National  Bank  shall  be  discharged 
from  any  further  liability  in  these  cases,  and 
the  said  R.  L.  Rose  is  ordered  to  pay  the 
clerk  of  this  court  the  sum  of  $659.62  with 
interest  on  $300  part  thereof  from  November 
17,  1907.  till  paid,  and  on  $359.62  the  remain- 
der thereof  from  December  1,  1907,  till  paid, 
and,  upon  the  payment  of  said  amount  with 
interest  as  aforesaid,  the  said  clerk  shall 
turn  over  to  said  R.  L.  Rose  the  two  above- 
described  notes  duly  canceled,  and  the  said 
R.  L.  Rose  shall  be  discharged  from  any 
further  liability  in  these  cases. 

On  December  14,  1907,  the  Covington  Gro- 
cery Company  filed  its  bill  in  chancery  in  the 
circuit  court  of  Alleghany  county.  In  which 
it  sets  forth  that,  in  the  sale  from  Rose  to 
Trimble  referred  to  in  the  foregoing  state- 
ment of  facts,  he  failed  to  take  from  Rose 
the  proper  affidavit  and  statements  required 
by  section  24G0a  of  the  Code  of  1904;  that 
neither  party  to  the  sale  gave  the  required 
notice  of  said  sale  to  any  creditor  of  Rose; 
and  that  complainants  received  no  such  no- 
tice as  the  law  contemplates,  nor  any  notice 
whatever  of  the  fact  that  such  sale  was  con- 
templated until  it  had  been  fully  completed. 
The  complainants  charge  that  owing  to  the 


failure  of  the  parties  to  take  the  proper 
inventories  and  the  proper  affidavits,  to  give 
the  proper  notices  required  by  law,  the  sale 
by  law  is  deemed  to  be  a  fraudulent  one, 
and  that  it  is  void  as  to  complainants,  and 
that  whatever  goods  were  passed  from  Rose 
to  Trimble  are  still  liable  for  complainants' 
claims  against  Rose;  and  that  they  are  also 
Informed  and  believe  that  any  goods  belong- 
ing to  Rose,  who  has  conveyed  away  most,  if 
not  all,  of  his  goods  in  fraud  of  his  cred- 
itors, are  liable  to  be  attached  for  any  debts 
owed  by  him;  and  that,  since  said  Trimble 
is  deemed  by  the  law  to  l>e  a  party  to  said 
fraud,  any  goods  purchased  from  Rose  by 
Trimble  In  said  fraudulent  transaction  are 
liable  to  be  so  attached.  Rose  and  Trimble 
were  made  parties  defendant,  answer  under 
oath  was  waived,  and  the  bill  concludes  with 
a  prayer  for  the  sale  of  the  goods,  the  pay- 
ment of  complainants*  debt,  and  for  general 
relief. 

The  defendants  answered  the  bill,  evidence 
was  taken,  and  the  matter  was  referred  to  a 
commissioner,  who  reported  in  favor  of  the 
complainants.  The  report  was  confirmed,  and 
the  court  entered  a  decree  directing  the  fund 
under  its  control  and  the  proceeds  of  the 
sale  of  the  stock  of  goods  purchased  by  Trim- 
ble from  Rose  to  be  turned  over  to  the  Cov- 
ington Grocery  Company,  and  from  that  de- 
cree Trimble  has  appealed. 

[1]  It  appears  that  the  attachment  at  law 
of  the  Grocery  Company  against  Whltaker 
was  brought  into  the  chancery  suit  before 
any  Judgment  was  rendered,  when  It  stood 
merely  upon  an  inchoate  lien  created  by  the 
levy  of  the  attachment,  and  the  circuit  court 
proceeded  to  enter  a  decree  for  the  debt  As 
what  was  done  in  this  respect  is  not  mate- 
rial to  our  conclusion,  we  mention  it  only  to 
point  out  the  irregularity  of  the  procedure, 
lest  it  should  pass  into  precedent.  The  prop- 
er mode  would  have  been  to  have  taken  judg- 
ment in  the  action  of  asi^umpsit  and  reported 
the  perfected  lien  in  the  chancery  suit 

[2]  The  crucial  question  in  this  case  is: 
At  what  moment  did  R.  L.  Rose  become  a 
creditor  of  the  Grocery  Company?  There 
were  no  contractual  relations  between  the 
Grocery  Company  and  Rose.  The  Grocery 
Company  was  a  creditor  of  Whltaker;  Whlt- 
aker sold  to  Rose;  the  Grocery  Company 
sued  Whltaker,  and,  he  being  a  nonresident. 
Rose  was  named  as  a  debtor  of  Whltaker, 
and  the  attachment  was  served  upon  him. 
We  say  that  it  was  served  upon  him,  though 
counsel  for  appellant  stoutly  deny  it  The 
service  Is  charged  in  the  bill. 

The  cause  was  referred,  as  we  have  said, 
to  a  commissioner,  and  that  commissioner 
reports  that  the  attachment  was  served  upon 
Rose  on  November  11,  1907.  To  that  finding 
of  fact  no  exception  was  taken,  and  upon 
that  statement  of  fact  unexcepted  to  the 
court  rendered  its  decree.  At  the  same  term 
an  order  was  entered  directing  the  money 
and  property  attached   to  be  brought  into 
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court,  but  It  was  not  until  the  decree  of 
February  1,  1910,  that  there  was  complete 
adjudication  of  the  rights  and  liabilities  of 
the  parties  to  this  controversy. 

The  sale  was  made  by  Rose  to  Trimble  on 
the  20th  day  of  November,  1907.  It  is  not 
averred  that  that  sale  was  fraudulent  other- 
wise than  by  failure  to  comply  with  the 
terms  of  section  2460a  of  the  Ck)de.  The 
whole  case  was  proceeded  with  npon  the 
theory  that  it  turned  upon  that  statute — up- 
on the  compliance  or  noncompliance  with  its 
terms. 

That  section  creates  no  new  right  of  ac- 
tion. It  is  by  virtue  of  section  2400  that 
a  creditor,  before  obtaining  judgment  or  de- 
cree for  his  claim,  may  institute  a  suit  to 
avoid  a  gift^  conveyance,  assignment,  or 
transfer  of  or  charge  upon  the  estate  of  his 
debtor.  The  effect  of  section  24€0a  is  to 
provide  that,  the  cause  of  action  existing, 
certain  consequences  should  be  attributed  to 
the  doing  or  the  omission  to  do.  In  the  case 
of  a  sale  in  bulk  of  an  entire  stock  of  mer- 
chandise, which  is  enjoined  or  forbidden  by 
its  terms,  the  suit  must  be  brought  by  the 
creditor  of  the  seller — a  creditor  existing  at 
the  date  of  the  sale  which  is  the  subject  of 
investigation. 

In  1  Shinn  on  Attachments,  S  313,  it  is 
said  of  a  foreign  attachment  that  it  creates 
"only  an  inchoate  or  qualified  lien,  which 
may  become  perfected  by  being  merged  into 
the  judgment  thereafter  obtained  in  the  suit, 
and  it  may  be  defeated  by  a  dissolution  of 
the  attachment  The  attaching  creditor  ac- 
quires no  property,  neither  general  nor  spe- 
cial, in  either  realty  or  personalty  by  his 
attachment  The  title  remains  in  the  debtor, 
Dot  only  uuiil  the  attachment  lien  is  merged 
into  a  judgment  condemning  the  property, 
but  until  a  sale  is  made  thereof.  The  only 
right  the  plaintiff  acquires  under  his  at- 
tachment levy  is  to  use  such  measures  as 
may  be  necessary  to  preserve  his  security 
until  he  can  reduce  his  demand  to  a  judg- 
ment He  cannot  interfere  with  the  claims 
of  third  persons.  He  has  no  right  of  pos- 
session and  will  have  no  ri^rht  of  action 
against  one  who  takes  the  attached  chattels 
from  the  possession  of  the  attaching  officer. 
While  the  attachment  proceedings  are  pend- 
ing, the  officer  controls  the  properly  and  the 
plaintiff  controls  only  the  lien." 

In  Waples  on  Attachments  (Bd.  1885)  p. 
580  et  seq.,  it  is  said:  "By  the  law  of  re- 
lation, an  attachment  judgment  retroacts  to 
the  time  the  property  was  first  attached ;  to 
the  time  it  was  first  subjected  to  garnish- 
ment; so  that  no  incumbrances  put  upon  it 
by  its  owner  since  that  time  can  have  higher 
rank  than  the  attaching  creditor's  lien.  Such 
retroaction  makes  the  lien  perfect  from  Its 
first  Inception  as  though  created  by  the  con- 
tract of  the  parties;  as  though  it  were  a 
mortgage  lien  voluntarily  put  upon  the  prop- 
erty by  the  defendant  himself.  On  the  con- 
trary, in  case  of  final  Judgment  for  ^e  de- 


fendant, there  never  has  been  any  lien  what- 
ever; his  subsequenUy  created  incumbranc- 
es, mortgages,  or  voluntarily  bestowed  liena 
of  any  sort  are  perfectiy  good,  and  the  plain- 
tiff's claim  has  never  been  more  than  an  ordi- 
nary one.  •  •  •  From  the  moment  of 
service  the  lien  is  perfect — provided  judg- 
ment recognizing  the  lien  shall  follow.  From 
that  moment  the  lien  is  nothing — ^provided 
no  such  judgment  shall  follow.  The  gar- 
nishee cannot  know  the  future  contingency. 
He  is  bound  to  hold  the  money,  or  goods,  or 
indebtedness,  subject  to  the  order  of  court 
•  •  •  The  plaintiff  cannot  enforce  the 
lien  till  matured  by  judgment" 

The  inchoate  lien  upon  the  property  at- 
tached, when  final  judgment  is  rendered  up- 
on it  relates  back  to  the  date  of  levy  of 
the  attachment;-  but  it  cannot  by  relation 
render  a  transaction  unlawful  which  was 
not  unlawful  at  the  time  it  took  place.  The 
levy  having  been  made  on  November  11th, 
and  the  sale  having  been  made  on  November 
20th,  the  subsequent  course  of  procedure  in 
the  attachment  suit  which  culminated  in  the 
final  decree  in  1910  cannot  render  fraudu- 
lent the  sale  from  Rose  to  Trimble,  if  that 
sale  were  free  from  fraud  at  the  time  it 
was  mad&  On  the  20th  of  November,  1907, 
Rose  was  not  the  debtor  of  the  Covington 
Grocery  Company,  unless  that  relation  was 
established  by  operation  of  law  as  a  result 
of  the  service  of  the  process  of  attachment 
upon  Rose  on  November  11th.  By  that  levy 
the  Grocery  Company  acquired  a  lien,  but 
nothing  more. 

In  Manhattan  Fire  Ins.  Co.  v.  Weill,  28 
Grat  389,  26  Am.  Rep.  364,  a  condition  of  a 
policy  of  insurance  on  a  building  was:  "If 
the  building  insured  stands  upon  leased 
ground,  it  must  be  so  represented  tg  the 
company,  and  so  expressed  in  the  written 
part  of  the  policy;  otherwise  the  policy 
shall  be  void."  The  assured  had  given  a 
deed  of  trust  upon  the  building  to  secure  a 
debt  and  it  was  held  that  this  condition  did 
not  refer  to  the  legal  titie^  but  to  the  inter- 
est of  the  assured  in  the  property,  and  that 
the  fact  that  he  had  given  a  deed  of  trust 
to  secure  a  debt  upon  the  property  does  not 
make  the  cestui  que  trust  a  joint  owner.   • 

The  lien  of  the  attaching  creditor  is  liken- 
ed to  "a  mortgage  lien  voluntarily  put  upon 
the  property  by  the  defendant  himself 
Waples  on  Attachments,  p.  581. 

It  will  not  be  contended  that  the  benefi- 
ciary in  a  deed  of  trust  which  conveys  choses 
in  action  to  a  trustee  is  such  a  creditor  as 
before  the  execution  of  the  trust  would  be 
entitied  to  sue  under  section  2460  to  set 
aside  a  fraudulent  conveyance  made  by  the 
obligor  in  the  choses  of  action  covered  by 
the  deed,  and  yet  the  beneficiary  under  the 
deed  has  an  interest  identical  in  character 
with  that  of  the  attaching  creditor.  Section 
2460a,  assuming  that  it  is  constitutional,  may 
be  regarded  as  remedial,  and  should  be  so 
construed  as  to  advance  the  remedy,  but  the 
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relation  of  debtor  and  creditor  cannot  be 
held  to  flow  from  the  Inchoate  ll^i  of  an 
attachment  snch  as  appears  in  this'  case  in 
order  to  accomplish  that  result 

We  are  of  opinion  that  nnder  the  facts 
disclosed  in  this  record  Rose  was  not,  on  the 
20th  of  November,  1907,  a  debtor  to  the  Ck>y- 
ingrton  Grocery  Ck)mpany  within  the  meaning 
and  intendment  of  sections  2400  and  2460a ; 
that  there  was  no  obligation  upon  the  part 
of  Rose  or  of  Trimble  to  comply  with  sec- 
tion 2460a;  and  that  for  the  reasons  stated 
the  decree  of  the  circuit  court  was  erro- 
neous and  must  be  reversed ;  and  this  cause 
will  be  remanded  to  the  circuit  court  to  be 
further  proceeded  with  in  accordance  with 
this  opinion. 

Reversed. 


(112  Va.  W7) 

ATKINSON  et  al.  v.  SOLENBBRGER  et  aL 

(Sapreme  Court  of  Appeals  of  Virginia.     Nov. 

17,  1910.     On  Rehearing,  Nov. 

16,  1911.) 

1.  Tbial  {%  2*)— TsiAL  OF  Causes  ToarmEs. 
An  order  that  two  causes  be  proceeded 
with  and  heard  together  does  not  have  the  ef- 
fect of  making  depositions  taken  in  one  of 
them,  before  the  oixler,  evidence  in  the  other; 
the  parties  thereto  not  being  the  same,  and  the 
effect  of  hearing  the  two  together  not  being  to 
make  them  one  cause. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  S  2.*) 

2.  B*BAUDULENT  CONVEYANCES  (|  248*)— STJIT 
TO   AVOID—LnilTATIONS. 

Code  1904,  f  2929,  declaring  a  limitation  of 
five  years  for  bringing  suit  to  avoid  a  convey- 
ance, for  the  cause  only  that  it  was  not  on  a 
valuable  consideration,  while  applying  where  the 
grantee  receives  it  without  reason  to  suspect 
the  grantor  was  insolvent  and  without  any.  pur- 
pose to  defraud  his  creditors,  does  not  apply 
where  one,  with  intent  to  defraud  his  credi- 
tors has  property  conveyed  to  another  having 
notice  of  such  intent 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  §  248.*] 

8.  Fbauduijint  Conveyances  (S  278*)— Con- 
veyances TO  Wife— Pbesumption. 

A  purchase  by  a  wife  from  her  insolvent 
hsuband  or  from  another  with  means  furnished 
by  him  is  prima  facie  actually  fraudulent  as  to 
the  husband's  creditors,  and  casts  the  burden 
on  the  wife  to  show  clearly  that  the  considera- 
tion was  in  good  faith  paid  by  her  out  of  her 
own  separate  estate. 

[Ed.  Noto.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  801,  802;  Dec  Diir* 
I  27a*] 

4.  Husband  and  Wife  (|  149*)— Bights  or 
Husband's  Creditobs— Sebvices  of  Hus- 
band TO  WiF»— Suppobt  or  Family  bt 
Wife. 

Independently  of  whether  one  is  a  laboring 
man,  within  Code  1004,  {  3652,  declaring  wages 
owing  to  such  a  man,  not  exceeding  a  certain 
amount  per  month,  exempt,  where  his  creditors 
are  seeking  to  charge  his  wife  with  the  value  of 
his  services  rendered  to  her,  she,  having  sup* 

Sorted  thCi  family  with  her  own  means,  while 
e  was  rendering  such  services  for  her,  may 
set  off  what  she  has  so  advanced  for  the  rea- 
sonable support  of  him  and  the  family  during 


such  period;   liis  creditors  being  entitled  to  no 
more  than  he  could  have  recovered. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  149.*] 

On  Rehearing. 

6.  Refebence   (I  63*)  —  ADiassioN  of  Evi- 
dence—I  BSEiiEVANT  Evidence. 

In  a  suit  by  creditors  to  set  aside  a  con- 
veyance to  a  trustee  for  the  debtor's  wife  of 
land  claimed  to  have  been  purchased  with  the 
debtor's  money,  in  which  the  debtor  claimed 
compensation  for  managing  the  wife's  estate, 
a  reference  was  ordered  to  report  upon  the 
question  of  c(Mnpensation  to  the  husband,  and 
on  any  other  matter  deemed  pertinent  b^  the 
commissioner  or  required  by  any  party  m  in- 
torp«:t.  Ueldn  that  evidence  to  sustain  the  good 
faith  of  executing  the  deed  to  the  wife  was  in- 
aamissible;  it  being  essential  that  the  evidence 
be  confined  to  the  questions  upon  which  the 
commissioner  is  ordered  to  report 

[£}d.   Note.— For  other  cases,  see   Reference, 
Dec  Dig.  I  63.*] 

6.  Refebence  (S  48*)— Repobt— Matiebs  Rx- 
pobtbd. 

A  general  direction,  in  an  order  of  refer- 
ence requiring  the  commissioner  to  report  on 
any  other  matter  deemed  pertinent  by  himself 
or  required  by  any  iMirty  m  interest,  does  not 
authorize  him  to  report  upon  questions  wholly 
different  from  that  referred,  but  only  upon  mat- 
ters incidental  and  germane. 

[£3d.   Note.— For  other  cases,  see  Reference, 
Cent  Dig.  §  75;  Dec.  Dig.  i  48.*] 


7.  Witnesses   (8  52*) -- Competenot  —  Hub- 
banp  and'  Wife. 

Under  Code  1904,  \  8346a.  prohibiting  hus- 
l)and  or  wife  from  testifying  cor  each  other  in 
any  proceeding  by  a  creditor  to  avoid  a  con- 
veyance from  the  one  to  the  other  on  the  ground 
of  fraud,  in  proceedings  by  a  creditor  to  set 
aside  a  conveyance,  made  to  a  trustee  for  the 
debtor's  wife,  of  land  claimed  to  have  been 
purchased  with  the  debtor's  money*  depositions 
of  the  debtor  and  his  wife  as  to  the  good  faith 
in  executing  the  deed  were  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S8  124-136;    Dec  Dig.  |  52.*] 

Appeal  from  Circuit  Court,  Frederick 
County. 

Suit  by  Atkinson,  administrator,  and  oth- 
ers, against  Solenberger  and  others.  From 
the  decree,  complainants  appeal.  Reversed 
in  part 

R.  T.  Barton  and  Carrol  Q.  Walter,  for 
appellants.  Ward  &  Larrick  and  Quarles  & 
Pilson,  for  appellees. 

BUCHANAN,  J.  One  of  the  objects  of 
the  proceedings  in  this  cause  was  to  set 
aside  a  deed  executed  February  14^  1894,  by 
John  W.  Solenberger  to  bis  son  Noali  W., 
as  trustee  for  Barbara,  the  latter's  wife^ 
and  to  subject  the  lands  conveyed  to  the  pay- 
ment of  a  debt  evidenced  by  a  judgment 
against  Noah  W.,  upon  the  ground  that  the 
lands  conveyed  were  In  fact  purchased  and 
paid  for  by  the  husband  and  the  deed  ex- 
ecuted to  the  wlfe^  without  consideration 
passing  from  her,  and  was  so  made  for  the 
purpose  of  defrauding  the  husband's  cred- 
itors, and  that  she  had  notice  of  such  intent 
when  the  conveyance  was  made.     Another 
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object  of  the  proceedings  was  to  subject  oth- 
er lands  than  those  conveyed  by  the  deed 
of  February  14,  1894,  and  the  value  of  serv- 
ices rendered  by  the  said  husband  for  his 
wife  Barbara. 

This  cause  was  heard  with  the  cause  of 
Joseph  W.  Solenberger,  Adm'r,  v.  Noah  W., 
his  Wife  and  Others,  and  a  decree  entered 
refusing  to  set  aside  the  conveyances  attack- 
ed, charging  Barbara,  the  wife,  with  the  val- 
ue of  her  husband's  services,  and  crediting 
her  thereon  with  the  amount  which  the 
court  deemed  necessary  for  the  reasonable 
support  of  the  husband  and  family  during 
that  period.  From  that  decree  this  appeal 
was  taken. 

[1]  The  first  error  assigned  is  to  the  ac- 
tion of  the  court  tn  refusing  to  set  aside  the 
deed  of  February  14,  1894.  This  suit  was 
instituted  in  December,  1908,  nearly  nine 
years  after  the  conveyance  of  February  14, 
1894,  was  recorded.  The  beneficiary  in  the 
deed  claims  in  her  answer  that  her  husband 
was  indebted  to  her,  and  that  the  considera- 
tion of  $3,000  for  which  he  executed  his 
bonds  to  his  father,  the  grantor,  was  for  the 
debt  which  he  owed.  It  Is  conceded  in  the 
brief  of  the  appellees  that  there  is  '^nothing 
in  the  record  apart  from  the  averment  of 
the  answers  and  the  recital  in  the  deed  that 
the  consideration  of  $3,000  was  paid  by  said 
trustee,  i.  e.,  out  of  her  separate  estate; 
but  it  does  appear  that  her  trustee  had  used 
her  money  to  an  amount  greater  than  the 
consideration  named.*' 

The  evidence  relied  on  to  show  that  the 
trustee  (husband)  had  used  his  wife's  money 
is  the  depositions  of  the  husband  and  the 
wife,  taken  in  the  cause  of  Joseph  W.  Solen- 
berger V.  Noah  W.  Solenberger,  in  the  year 
1904,  two  years  before  that  case  and  this 
were  ordered  to  be  proceeded  with  and  heard 
together.  These  appellants  were  not  parties 
to  that  suit,  and  are  not  affected  by  the  evi- 
dence taken  in  it  The  effect  of  hearing  the 
cases  together  was  not  to  make  the  t^'o  one 
cause. 

'The  parties,"  as  correctly  stated  in  8  Cyc. 
608,  "in  one  suit  do  not  become  parties  to 
the  other,  and  their  rights  still  depend  or 
turn  on  the  pleadings,  proof,  and  proceedings 
in  the  respective  causes.  The  issues  remain 
precisely  as  they  were,  and  are  to  be  deter- 
mined exactly  as  if  the  cases  had  been  heard 
separately.  In  short,  the  consolidation  (in 
equity)  merely  operates  to  carry  on  together 
two  separate  suits  supposed  to  involve  iden- 
tical issues,  and  is  intended  to  expedite  the 
hearing  and  diminish  the  expense."  See, 
also,  Daniel's  Ch.  Pr.  note  3,  p.  797  (5th  Am. 
Ed.);  Judge  (now  Justice)  Lurton's  opinion 
In  Toledo,  etc.,  Ry.  ▼.  Continental  T.  Oo.,  95 
Fed.  497,  606,  36  C.  C.  A.  155. 

[2]  Having  failed  to  establish  by  clear  and 
satisfactory  evidence,  or  even  to  show  at  all, 
that  any  such  indebtedness  existed  from  the 
husband  to  the  wife,  the  conveyance  to  her 
is  without  consideration  and  merely  volun- 


tary as  to  her.  But,  as  this  suit  was  not  in- 
stituted until  more  than  five  years  after  the 
recordation  of  the  deed,  the  right  to  have 
it  set  aside,  merely  because  it  was  made  to 
the  wife  without  consideration  deemed  val- 
uable, would  be  barred  by  the  statute  of 
limitations.     Code,  {  2929. 

But  the  appellants  not  only  allege  that  the 
conveyance  as  to  the  grantee  was  voluntary, 
but  that  the  lands  were  purchased  and  paid 
for  by  the  husband  and  the  conveyance  made 
to  his  wife  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  his  creditors,  and  that 
she  had  notice  of  such  intent  If  this  alle- 
gation of  actual  fraud  be  sustained  by  the 
evidence,  section  2929  has  no  application  to 
the  case.  Flook  v.  Armentrout  ICK)  Va.  638> 
42  S.  E.  686;  Shoddy  ▼.  Haskins,  12  Grat 
363. 

It  appears  from  the  answer  of  the  wife  to 
the  bill  of  Joseph  W.  Solenberger,  a  copy  of 
which  is  filed  with  the  bill  in  this  case,  that 
at  the  time  the  conveyance  was  made  she 
knew  that  her  husband  was  insolvent,  as  did 
his  father,  the  grantor,  and  that  the  hus- 
band could  not  hold  property  because  of  his 
financial  condition;  that  the  grantor  urged 
her  to  purchase  the  land,  and  said  that  he 
would  accept  time  bonds  of  her  husband  for 
$3,000  in  consideration  and  satisfaction  of 
the  purchase  price  of  the  land.  There  is  no 
claim  made  In  the  answer  that  her  husband 
was  indebted  to  her,  or  that  she  was  fur- 
nishing any  part  of  the  consideration,  direct- 
ly or  indirectly.  The  answer  further  states 
that  her  husband  had  paid  at  that  time  $900 
on  account  of  the  purchase  price,  evidenced 
by  the  bonds.  It  thus  appears  that  the  wife 
knew  that  her  husband  was  Insolvent  at  the 
time  the  conveyance  was  made  to  her  and 
that  he  and  not  she  was  to  pay  the  purchase 
price  of  the  lands  conveyed.  Both  the  hus- 
band and  the  wife  knew  when  the  conveyance 
was  made  that  he  was  providing  for  her  at 
the  expense  of  his  creditors — that  he  was  do* 
ing  what  he  had  no  right  to  do. 

This  is  not  a  case  where  money  or  proper- 
ty is  received  from  an  insolvent  donor  by 
one  who  has  no  reason  to  suspect  such  in- 
solvency and  without  any  purpose  to  defraud 
the  creditors  of  the  donor.  In  such  a  case, 
the  transaction  being  merely  voluntary,  it 
is  as  to  the  donee  constructively  fraudulent 
and  must  be  attacked  within  the  five  years; 
but  where  the  donee  has  knowledge  of  the 
fact  that  the  donor  is  insolvent  and  the 
natural  and  necessary  effect  of  the  transac- 
tion is  to  hinder,  delay,  or  defraud  the, 
donor's  creditors,  it  Is  actually  fraudulent, 
not  only  as  to  the  donor  but  also  as  to  the 
donee. 

[3]  It  Is  settled  law  in  this  state  that  in 
a  contest  between  the  existing  creditors  of 
an  insolvent  husband  and  his  wife,  touching 
an  alleged  purchase  from  her  husband  or 
from  another  with  means  furnished  by  hinou 
the  transaction  is  prima  facie  presumed  to 
be  actually  fraudulent,  and  the  burden  Is  on 
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tbe  wife  to  show  by  clear  and  satisfactory 
evidence  tliat  the  consideration  was  in  good 
faith  paid  by  her  out  of  her  own  separate 
estate,  and  not  by  her  husband.  See  Rich- 
ardson V.  Pierce,  105  Va.  628,  54  S.  B.  480, 
and  cases  cited;  2  Min.  Real  Prop.  {  1181, 
and  cases  cited  in  note  8. 

The  contention  of  the  wife,  that  the  trans- 
action of  February  14,  18d4,  was  in  fact  a 
gift  and  not  a  sale,  is  in  conflict  with  the 
averments  of  her  pleadings  in  this  cause,  for 
in  them  she  claims  that  she  furnished  the 
consideration  for  the  conveyance.  It  is  in 
conflict  with  her  answer  in  the  case  of  Solen- 
berger's  Adm*r  v.  Solenberger,  filed  as  an  ex- 
hibit in  this  cause.  In  that  answer  her 
claim  is  that  the  consideration  was  to  be 
furnished  and  was  in  fact  furnished  by  her 
husband.  There  is  no  evidence  that  the 
transaction  was  intended  to  be  a  gift,  except 
that  the  grantor  accepted  the  bonds  of  his 
insolvent  son  without  reserving  a  lien  upon 
the  land  conveyed. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  conveyance  of  February  14,  1894, 
was,  as  to  the  wife,  not  only  voluntary,  but 
actually  fraudulent;  that  the  appellants  have 
not  been  guilty  of  such  delay  in  asserting 
their  rights  as  to  bar  them  from  the  relief 
sought;  and  that  the  trial  court  erred  in  not 
setting  aside  the  said  conveyance  as  fraudu- 
lent and  void. 

[4]  Another  error  assigned  is  that  "the  ap- 
pellees were  not  entitled  to  have  an  exemp- 
tion or  an  allowance,  for  the  support  of  the 
family,  set  off  against  the  amount  ascertain- 
ed to  be  due  for  services*'  rendered  by  the 
husband. 

The  commissioner,  to  whom  was  referred 
the  question,  found  that  the  husband  had 
rendered  valuable  services  to  the  wife  in  the 
management  of  her  property,  for  which  a  fair 
compensation  would  be  $600  r^er  annum  dur- 
ing the  five  years  pre(^eding  the  institution 
of  this  suit.  The  commissioner  also  found 
that  all  the  means  for  the  support  of  the 
husband  and  the  family  had  been  furnished 
by  the  wife  during  the  said  five  years.  This 
support  the  commissioner  estimated  as  worth 
$500  per  annum,  and  credited  the  same  upon 
the  amount  he  ascertained  as  the  value  of 
the  husband's  services.  Upon  a  hearing  of 
the  cause,  the  court  sustained  an  exception 
to  the  commissioner's  report,  filed  by  the 
husband  and  wife,  as  to  the  amount  allowed 
by  the  commissioner  as  a  proper  sum  to  be 
credited  on  the  value  of  the  husband's  serv- 
ices for  the  support  of  his  family,  and  in- 
creased that  amount  from  $500  to  $600  per 
annum. 

The  objection  made  to  the  action  of  the 
court  is  not,  as  we  understand  it,  to  the 
amount  allowed  by  the  court  for  the  sup- 
port of  the  family,  but  to  any  allowance 
whatever. 

The  allowance  is  objected  to  on  two 
grounds :  (1)  That  the  husband  as  the  gen- 
eral manager  or  trustee  of  his  wife's  prop- 


erty was  not  a  laboring  man,  within  the 
meaning  of  section  3652  of  the  Ck>de,  which 
exempts  from  distress,  levy,  or  garnishment 
the  wages  of  a  laboring  man,  being  a  house- 
holder, not  exceeding  $50  per  month.  (2) 
That  an  insolvent  debtor,  whose  creditors 
are  subjecting  to  the  payment  of  their 
claims  the  value  of  his  services,  is  not  en- 
titled to  an  allowance  for  the  support  of 
himself  and  family  when  it  appears  that  the 
means  for  such  support  have  not  been  fur- 
nished by  him. 

Where  a  husband  renders  services  for  his 
wife,  whether  under  an  express  or  implied 
agreement,  his  creditors  have  the  right  to 
subject  the  value  of  such  services  to  the 
payment  of  their  debts,  less  the  amount  nec- 
essary for  the  reasonable  support  of  the  hus- 
band and  his  family.  See  Catlett  ▼.  Alsop, 
Mosby  A  Co.,  09  Va.  680,  687,  40  S.  B.  84; 
Penn  v.  Whitehead,  17  Grat.  503,  525,  94  Am. 
Dec.  478;   Id..  12  Grat.  74,  80. 

The  fact  that  during  the  period  the  hus- 
band is  rendering  services  for  the  wife  she 
supports  the  family  is  no  reason  why,  when 
his  creditors  are  seeking  to  charge  her  with 
the  value  of  his  services,  she  should  not  be 
permitted  to  set  off  what  she  has  advanced 
for  the  reasonable  necessary  support  of  the 
husband  and  his  family  during  the  period 
she  is  charged  with  the  value  of  bis  serv- 
ices. If  the  husband  himself,  under  like  cir- 
cumstances, were  to  sue  his  wife  to  recover 
the  value  of  his  services,  it  is  clear  that  he 
could  only  recover  from  her  the  value  of  his 
earnings  or  wages  in  excess  of  a  reasonable 
support  for  himself  and  family.  The  cred- 
itors are  entitled  to  no  more.  See  Catlett  ▼. 
Alsop,  Mosby  &  Co.,  supra;  Penn  v.  Whit^ 
head,  supra. 

It  is  unnecessary  to  consider  the  question 
whether  or  not  the  husband,  in  this  case,  is 
a  "laboring  man,"  within  the  meaning  of  sec- 
tion 3652  of  the  Code,  since  independent  of 
that  section,  where  creditors  are  in  a  court 
of  equity  seeking  to  subject  to  the  payment  of 
their  debts  the  earnings  or  wages  of  an  in- 
solvent husband  in  the  employment  of  his 
wife,  they  can  only  subject  so  much  thereof 
as  is  in  excess  of  a  reasonable  support  for 
himself  and  family.  See  authorities  cited 
above. 

For  the  error  of  the  trial  court  In  refusing 
to  set  aside  as  fraudulent  and  void  the  con- 
veyance of  February  14,  1894,  the  decree  ap- 
pealed from,  to  that  extent,  must  be  reversed 
and  set  aside,  and  in  other  respects  aflirmed ; 
and  the  cause  remanded  to  the  circuit  court 
for  further  proceedings  to  be  had  not  in  con- 
flict with  the  views  expressed  in  this  opin- 

iOD. 

Reversed  in  part 
CARDWELL,  J.,  absent 

On  Rehearing. 

WHITTLE,  J.  Upon  a  former  hearinjr 
this  court  reversed  the  decree  of  the  circuit 
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court  In  so  far  as  It  refused  to  set  aside  tbe 
deed  of  February  14,  1894,  from  John  W. 
Solenberger  to  Noab  W.  Solenberger,  trus- 
tee for  his  wife,  Barbara,  on  the  ground  of 
actual  fraud,  bcdng  of  opinion  that  the  land 
in  controversy  was  purchased  and  paid  for 
by  the  husband,  who  procured  the  title  to  be 
conveyed  to  himself,  as  trustee  for  his  wife, 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  his  creditors. 

There  is  no  occasion  to  depart  from  the 
conclusion  reached  by  the  court  on  that  is- 
sue upon  the  evidence  then  before  us.  Since 
the  last  hearing  the  appellees  have  supple- 
mented the  former  record  by  bringing  up 
proceedings  on  an  amended  and  supplement- 
ed bill  in  the  principal  case,  and  on  an  orig- 
inal bill  filed  by  Joseph  W.  Solenberger 
against  appellees.  The  trial  court  sustained 
demurrers  to  these  several  bills,  save  only 
with  respect  to  the  allegation  common  to 
both  that  Noah  W.  Solenberger  had  rendered 
services  for  his  wife  in  the  management  of 
her  property,  compensation  for  which  was 
liable  to  payment  of  his  debts.  The  cases 
were  then  ordered  to  be  heard  together,  and 
a  specific  reference  was  made  to  a  commis- 
sioner in  chancery  touching  the  question  of 
compensation  for  alleged  services  of  the  hus- 
band. The  decree  also  contained  the  usual 
provision  that  the  commissioner  should  re- 
port any  other  matter  deemed  pertinent  by 
himself  or  required  by  any  party  in  interest, 
and  should  certify  the  evidence  to  the  court. 

[S]  Upon  this  reference,  Noah  W.  Solen- 
berger and  wife  gave  their  depositions  tend- 
ing to  sustain  the  bona  fides  of  the  deed  of 
February  14, 1894.  Their  evidence  was  plain- 
ly irrelevant  to  the  question  referred  to  the 
commissioner,  and  was  objected,  to  on  that 
ground.  Indeed,  the  evidence  related  to  a 
subject  expressly  eliminated  by  the  court 
(in  sustaining  the  demurrer)  from  the  plead- 
ings upon  which  the  reference  was  ordered. 

It  is  a  fundamental  rule  of  practice  that 
the  evidence  must  be  directed  and  confined 
to  the  questions  upon  which  the  master  is 
ordered  to  report.  Ware  v.  Starkey,  80  Va. 
191,  198;  2  Bar.  CJhy.  Pr.  636;  2  Daniel's 
Chy.  PI.  &  Pr.  1296. 

A  party  can  neither  be  expected  nor  re- 
quired to  present  evidence  to  a  tribunal  up- 
on an  issue  which  it  has  no  jurisdiction  to 
pass  upon.  And,  conversely,  such  party  is 
not  to  be  prejudiced  by  the  transgression  on 
the  part  of  his  adversary  of  a  rule  of  prac- 
tice, upon  the  observance  of  which  depends 
the  due  and  orderly  administration  of  jus- 
tice. Therefore,  for  the  reason  that  the  con- 
troversy concerning  the  validity  of  the  deed 
was  not  within  the  pleadings  or  Issues  re- 
ferred to  the  commissioner,  depoBitions  on 
that  subject  were  inadmissible. 

[6]  The  general  direction  found  in  the  de- 
cree, that  the  commissioner  shall  report  any 
other  matter  deemed  pertinent  by  himself  or 


required  by  any  party  in  Interest,  does  not 
warrant  departure  from  the  rule  of  prac- 
tice adverted  to,  but  it  is  merely  intended  to 
include  matters  which  are  germane  and  In- 
ddentai  to  the  questions  specifically  refer- 
red. 

[7]  The  depositions  in  question  were  ex- 
cepted to  and  were  inadmissible  for  the  fur- 
ther reason  that  Noah  W.  Solent>erger  and 
his  wife  wer.e  incompetent  witnesses  under 
the  statute  (Va.  Code,  1904,  i  3346a),  which 
declares  that  "neither  husband  nor  wife 
shall  be  competent  to  testify  for  or  against 
each  other  in  any  proceeding  by  a  creditor 
to  avoid  or  impeach  any  conveyance,  gift,  or 
sale  from  the  one  to  the  other  on  the  ground 
of  fraud  or  want  of  consideration." 

The  cross-error  assigned  by  appellees  in- 
volves the  contention  that  moneys  expended 
by  the  wife  for  the  support  of  the  family 
stand  on  the  same  footing  as  moneys  paid 
by  the  wife  to  the  husband  without  promise 
on  his  part  to  repay  the  same.  But  the  con- 
trary principle  is  well  settled — ^that  money 
so  expended  by  the  wife  is  a  proper  set-off 
to  the  demand  of  the  husband  against  her 
for  services.  The  creditor  of  the  husband 
can  occupy  no  higher  ground  in  such  case 
than  his  debtor.  Penn  v.  Whitehead,  17 
Grat  603,  94  Am.  Dec.  478;  Catlett  v.  AI- 
sop,  Mosby  &  Co.,  99  Va.  680,  40  S.  E.  34. 

For  these  considerations,  we  shall  adhere 
to  the  decision  reached  on  the  former  hear- 
ing. 

Reversed. 


(112  Va.  88S) 

VALZ  V.   G00DTB:0ONTZ.t 

(Supreme  Court  of  Appeals  jof  Virginia.     Nov. 

16,  1911.) 

1.   E2XFLOSIVB8  (§  12*)— INJUBIBS  TBOIC  BLASIV 
ING. 

Where  a  contractor,  engaged  in  building 
a  spur  track  for  a  state  institution,  obstructs 
the  main  track  of  a  railroad  by  blowing  rock 
thereon  in  the  prosecution  of  his  own  work, 
and  his  foreman  is  engaged  in  removing  it,  an 
assistant  trainmaster  of  the  railroad  company, 
charged  with  the  proper  movement  of  trains, 
who  is  on  the  ground  in  the  discharge  of  his 
duty  is  not  a  mere  sightseer,  as  to  whom  the 
contractor  is  liable  only  for  willful  or  wanton 
injury,  but  is  entitled  to  have  ordinary  care 
exercised  to  insure  his  safety. 

[Hd.   Note.— For  other  cases,  see  flhcplosivesi 
Dec.  Dig.  I  12.*] 

2.  ExpLosiyBS  (I  12*)— Cabs  Rsquibbd— B^vi- 

DENCS. 

In  an  action  against  a  contractor  for  in- 
juries to  an  assistant  trainmaster  of  a  railroad, 
whose  main  track  was  blocked  by  rock  blown 
thereon  in  the  course  of  construction  of  a  spur 
track  for  a  state  institution  by  such  contractor, 
evidence  held  sufficient  to  charge  the  contractor 
with  knowledge  of  the  official  character  of  the 
authority  of  a  person  and  the  object  of  his 
visit,  so  as  to  raise  a  liability  for  a  failure  to 
exercise  ordinary  care  for  his  safety. 

[Ed.  Note.— For  other  cases,  see  ESxplosives, 
Dec  Dig.  S  12.*] 


•For  otkcr  esMs  see  sam«  topic  and  MotioB  NUMBBR  In  Deo.  Dig.  *  Am.  Dig.  K«y  No.  Borleo  *  Rop'r  indoxi 

t  Rehearing  denied. 
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3.  Explosives    ^    12*)  —  Injubucs  —  Neqli- 

GENCB— PbESUMPTIONS. 

Where  a  contractor  uses  high  explosives,  it 
is  presamed,  in  an  action  for  an  accident  re- 
snlting  from  a  delayed  blast,  that  he  knew  the 
danger  attending  its  use. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Dec.  Dig.  {  12.  •) 

4.   EIXPLOSIVES  (§  12*>— INJUBT  TO  THIBD  PER- 
SONS—NEGLIGENCE. 

Where  a  contractor  who  is  blasting  an  ob- 
struction off  a  railroad  track,  placed  thereon 
in  the  prosecution  of  his  own  work,  has  set 
a  number  of  blasts,  an  assurance  to  an  employ^ 
of  the  railroad  company,  present  to  see  that 
the  obstruction  is  quickly  removed,  that  there 
is  no  danger,  before  all  the  blasts  have^  ex- 
ploded, is  negligence,  and  amounts  to  a  failure 
to  exercise  the  ordinary  care  which  such  per- 
son is  entitled  to  have  exercised  for  his  safety. 
[Ed.  Note.— For  other  cases,  see  Explosives, 
Dec.  Dig.  {  12.*] 

Error  to  Circuit  CJourt,  Amherst  County. 

Action  by  John  T.  Goodykoontz  against  A. 
M.  Valz.  From  a  judgment  for  plaintiff  on 
a  demurrer  of  evidence,  defendant  brings  er- 
ror.    Affirmed. 

J.  M.  Perry  and  Randolph  Harrison,  for 
plaintiff  in  error.  Lee  &  Kemp,  for  defend- 
ant In  error. 


WHITTLE,  J.  The  Judgment  under  re- 
view was  rendered  for  the  defendant  in  er- 
ror (the  plaintiff  below)  on  a  demurrer  to 
the  evidence  by  the  defendant. 

The  following  are  the  essential  facts  of  the 
case  as  thus  submitted:  The  defendant, 
Valz,  was  a  railroad  contractor  in  the  em- 
ployment of  the  Western  State  Hospital,  en- 
gaged in  grading  a  spur  track  from  the  Nor- 
folk &  Western  Railway,  at  a  point  about 
one  mile  east  of  Lynchburg,  to  the  power 
house  of  the  Virginia  State  Epileptic  Colony, 
in  Amherst  county.  At  the  time  of  the  ac- 
cident, the  defendant,  in  the  course  of  his 
work,  had  caused  a  large  quantity  of  rock 
to  be  blown  down  on  the  track  of  the  rail- 
way company,  which  entirely  obstructed  the 
passage  of  trains.  A  freight  train  from  the 
east  had  been  stopped  150  yards  from  the 
mass  of  debris  (which  one  of  the  witnesses 
testified  was  "as  high  as  a  house")t  cmd  still 
further  east  a  passenger  train  was  held-  up 
at  a  stop  known  as  James  River.  The  plain- 
tiff was  assistant  trainmaster  of  the  railway 
company,  and,  as  such,  was  charged  with  the 
duties,  among  others,  of  giving  special  atten- 
tion to  the  prompt  movement  of  traffic,  to  in- 
vestigate the  detention  of  trains,  and  to 
clear  the  track  of  obstructions.  He  came 
from  James  River  to  the  obstructed  point  on 
one  of  the  company's  light  engines,  which 
was  drawn  up  In  rear  of  the  delayed  freight 
train,  and  went  forward  to  the  engine  of 
that  train,  where  he  engaged  the  conductor 
in  conversation  concerning  the  obstruction. 
Samuel  Harvey  was  the  defendant's  fore- 
man in  charge  of  the  work  of  clearing  the 


track  where  the  accident  happened.  In  or- 
der to  remove  the  rocks  from  the  track,  it 
was  necessary  to  break  them  up  by  means  of 
"doble"  blasts,  which  were  being  placed  and 
exploded  under  his  direction.  After  the 
plaintiff  had  talked  with  the  conductor  for 
a  short  while,  the  two  men  started  in  the  di- 
rection of  the  slide,  when  they  were  notified 
that  blasts  were  about  to  be  set  off.  There- 
upon, along  with  Yalz's  men  and  a  section 
foreman  and  his  gang,  they  retired  to  a  place 
of  safety,  where  they  remained  until  after 
four  blasts  had  exploded,  when  Harvey  call- 
ed out:  "All  over,  boys;  come  on  back" — and 
set  out  with  his  men  to  resume  work*  The 
plaintiff,  in  company  with  the  freight  con- 
ductor and  a  civil  engineer,  followed  Harvey« 
and,  addressing  him  by  name,  inquired  at 
what  time  they  could  clear  the  track.  About 
that  time  the  plaintiff  also  directed  Harvey's 
attention  to  smoke  arising  from  behind  a 
nearby  rock,  and  said,  *'Mr.  Harvey,  what 
is  that  smoking?'  to  which  remark  Harvey 
replied  that  it  was  '^nothing,"  *'Just  some 
powder  or  a  diunk  burning  up;"  that  there 
-was  "no  danger."  The  plaintiff  repeated  the 
inquiry  about  the  smoke,  and  asked  if  it  was 
perfectly  safe,  and  was  assured  by  Harvey 
that  it  was  safe,  and  that  there  was  no  dan- 
ger. Thus  assured,  he  continued  to  follow 
Harvey,  who  had  passed  the  danger  point, 
when  a  delayed  blast,  from  which  the  smoke 
was  issuing,  went  off,  and  a  fragment  of  rock 
struck  the  plaintiff  on  the  side  of  his  head, 
crushing  in  the.skuU  and  leaving  a  hole  large 
enough  to  admit  the  passage  of  a  large 
duck  egg  or  goose  egg,  and  infilcting  upon 
him  injuries  of  a  serious  and  permanent 
character. 

We  are  of  opinion  that  the  foregoing  fact^ 
and  just  inferences  which  a  jury  would  have 
been  warranted  in  drawing  from  the  evi- 
dence make  out  a  clear  case  for  the  recovery 
of  damages. 

[1, 2]  We  cannot  yield  to  the  suggestion  of 
counsel  that  at  the  time  of  receiving  the  in- 
jury complained  of  the  plaintiff  was  a  mere 
sightseer  on  the  scene,  drawn  thither  by 
idle  curiosity,  and  to  whom  the  defendant 
owed  no  higher  duty  than  to  refrain  from 
inflicting  wanton  or  willful  injury  upon  him. 
In  the  light  of  the  evidence,  such  conclusion 
would  be  to  the  last  degree  unwarrantable. 
The  plaintiff  was  stricken  down  at  his  post 
of  duty,  while  on  the  premises  of  the  rail- 
way company,  and  in  discharge  of  an  im- 
portant function  to  his  master  and  the  pub- 
lic, to  relieve  a  condition  brought  about  by 
the  defendant  himself.  Moreover,  it  is  a 
just,  if  not  an  Irresistible,  inference  from 
the  evidence,  which  the  jury  might  well  have 
drawn,  and  which  the  court  must  draw  on 
the  demurrer  to  the  evidence,  that  the  offi- 
cial character  of  the  plaintiff  and  the  object 
of  his  visit  were  known  to  the  defendant. 
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The  light  engine  which  bronght  him  on  the 
ground  was  ran  up  in  the  daytime,  and* 
stopped  In  rear  of  the  freight  train,  and 
within  150  yards  of  where  the  foreman,  Har- 
vey, was  at  work.  Besides,  It  appears  that 
the  plaintiff  was  personally  acquainted  with 
Harvey,  and  addressed  him  by  name,  and 
while  in  company  with  the  conductor  of  the 
freight  train  and  the  civil  engineer  talked 
with  him  about  the  progress  of  the  work 
and  safety  of  the  premises.  It  would.  In- 
deed, be  a  pernicious  doctrine  to  establish 
that.  In  these  circumstances,  the  only  con- 
sideration to  which  the  plaintiff  was  entitled 
at  the  hands  of  a  contractor  (who,  In  the 
prosecution  of  hla  own  work,  had  obstructed 
the  main  track  of  an  Important  railway  com- 
pany) was  that  he  should  not  be  wantonly 
or  willfully  Injured. 

There  can  be  no  question  but  that  the 
defendant  owed  the  plaintiff  the  duty  to 
exercise  ordinary  care  for  his  safety;  and 
that  the  defendant  failed  to  discharge  that 
duty  Is  equally  plain.  The  measure  of  duty 
owing  from  the  defendant  to  the  plaintiff  was 
unquestionably  as  great  as  that  from  master 
to  servant.  Norfolk  &  Portsmouth  Traction 
Co.  V.  Daily's  Adm'r,  111  Va.  665,  69  S.  B. 
963;  Lane  Bros.  Co.  v.  Barnard's  Adm*r,  111 
Va.  680,  69  S.  E.  969,  31  L.  R.  A.  (N.  S.) 
1209;  Walton,  Witten  &  Graham  v.  Miller, 
109  Va.  210,  63  S.  E.  458,  132  Am.  St  Rep. 
908. 

Even  In  case  of  an  employ^,  the  master 
would  be  liable,  where  he  assured  the  serv- 
ant, who  was  Ignorant  of  the  danger,  that 
a  place  was  safe,  and  who  went  to  work 
therein,  acting  upon  such  assurance.  Lane 
Bros.  V.  Bauserman,  103  Va.  152,  48  S.  El 
857,  106  Am.  St  Rep.  872;  Low  Moor  Co.  v. 
La  Blanca,  106  Va.  83,  55  S.  E.  532;  Lane 
Bros.  V.  Seakford,  106  Va.  93,  96,  55  S.  E. 
556;  Va.  Iron,  etc.,  Co.  v.  Munsey,  110  Va. 
156,  162,  163,  65  S.  E.  478. 

[3,41  The  defendant's  foreman,  In  this  In- 
stance, was  using  a  high  explosive — dyna- 
mite— in  ipaklng  these  ''doble"  blasts,  and 
he  must  be  held  to  have  known  the  danger 
attending  its  use.  He  also  knew  that  five 
blasts  had  been  set,  to  be  exploded  at  in- 
tervals; and  he  knew,  or  ought  to  have 
known,  that  only  fqur  had  been  exploded. 
Hence  it  was  negligence  on  his  part  to  have 
called  in  his  employ^  to  work,  and  to  have 
assured  the  plaintiff  of  the  safety  of  the 
place,  and  iterated  that  assurance  after  his 
attention  had  been  specifically  directed  to 
smoke  arising  from  a  point  at  which  the 
blast  had  been  placed. 

These  are  the  controlling  considerations  In 
this  case,  and  render  further  discussion  of  it 
unnecessary. 

The  judgment  of  the  circuit  court  Is  plain- 
ly right,  and  must  be  afl^rmed. 

Affirmed. 


(69  W.  Va,  469) 

CAMPBELL  ▼.  O'NEILL  ct  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  4,  1911.     Kebearing  Denied 
Nov.  7,  191L) 

(Syllaliu  by  the  UourU) 

1.  Trusts  <S  371*)  —  Ezpbess  TBUsnre  — Bir- 

FOBCEllENT— VaBIANCB. 

If  an  express  trust,  admitted  and  declared 
In  the  answer  of  a  defendant,  be  substantial- 
ly the  same  as  that  alleged  in  the  bill,  It  will 
be  enforced  according  to  its  terms,  though  the 
trust  80  declared  differ  in  form  or  details  from 
the  trust  alleged. 

'  [Ed.  Note.— For  other  cases,  see  Trusts,  Gent* 
Dig.  §  598 ;    Dec.  Dig.  f  37L*] 

2.  Frauds,  Statutb  of  (|  152*)— Tbustb  (H 
17,  18*)  —  Express  Trusts  —  Statute  of 
Frauds— Pleading  Defense— Waiver. 

Such  an  express  trust  relating  to  land, 
though  unenforceable  under  the  statute  of 
frauds  in  the  State  of  Iowa  where  the  land  is 
situated,  is  not  void;  and  if  in  a  suit  brought 
in  this  State  to  enforce  such  trust,  respecting 
the  proceeds  of  the  sale  of  such  land,  the  trus- 
tee m  his  answer  admits  and  declares  such 
trust,  not  relying  therein  on  the  statute  of 
frauds,  he  will  be  treated  as  having  waived  the 
benefits  of  the  statute  of  frauds,  and  the  trust 
enforced. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §  365:  Dec.  Dig.  $  152  ;• 
Trusts,  Cent  Dig.  H  15-24;    Dec  Dig.  {§  17, 


3.  Trusts  (S  365*)— Enfoecembni^Defensbs 
—Limitations. 

Laches  or  the  statute  of  limitations  con- 
stitute no  defense  in  a  suit  In  equity  to  enforce 
the  provisions  of  an  express  trust,  except  un- 
der such  circumstances  as  would  render  it  in- 
equitable to  enforce  the  same. 

[Ed.  Note. — For  other  cases«  see  Trusts,  Cent. 
Dig.  §§  568-573 ;   Dec.  Dig.  S  365.*] 


4.  Guardian  and  Ward  ({  125*)— Estai 
Action  to  Recover— Limitations— Laches. 

A  ward  is  not  barred  in  equity  by  laches, 
or  the  statute  of  limitations,  from  recovering 
his  estate  from  his  guardian. 

[Ed.    Note.— For  other   cases,    see   Guardian 
and  Ward,  Cent.  Dig.  i  428 ;  Dec  Dig.  i  125.*] 

5.  Guardian  and  Ward  (§  58*)— Account*— 
Settlement— Disbursements  Beyond  In- 
come. 

The  guardian  of  an  infant  In  settlement  of 
his  accounts  is  not  entitled  to  credit,  or  to  be 
reimbursed  out  of  the  principal  of  his  ward's 
personal  estate,  for  disbursements  beyond  the 
income  from  his  personal  estate,  and  the  rents 
and  profits  of  his  real  estate  without  previous 
order  of  the  court 

[Ed.    Note. — For   other   cases,    see   Guardian 
and  Ward,  Cent  Dig.  H  26^^ ;    Dec  Dig.  | 

58.*] 

6.  Guardian  and  Ward  (|  80*)— Disburse- 
vents— colleqiaix  education. 

Disbursements  by  guardian  beyond  the  in- 
come of  his  ward^s  estate  for  necessaries  fur^ 
nished  him,  without  the  previous  order  of  the 
court,  and  for  which  he  may  be  credited  in 
settlement,  or  be  reimbursed  out  of  the  prin- 
cipal  of  the  ward's  personal  estate,  do  not  in- 
clude disbursements  for  collegiate  education 
of  such  ward. 

[Ed.    Note.— For   other  cases,    see   Guardian 
and  Ward,  Cent  Dig.  S  180 ;   Dec  Dig.  I  30.*] 
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7.  Guardian  and  Ward  (|  139*)— Guardian 
De  Facto— Accounting. 

Although    one   not   legally   appointed    and 

?[ualified  as  such,  bat  acting  as  guardian  of  an 
nfant,  cannot  be  required  to  acbount  by  or 
before  a  commissioner  of  accounts,  or  by  a 
court  of  probate  of  this  state,  yet  in  a  court 
of  equity  he  may  be  required  to  account  in 
the  same  way  as  if  he  had  been  duly  appointed 
and  qualified  as  such  guardian. 

[E3d.  Note.— For  other  cases,  see  Guardian  and 
Ward^Oent.  Dig.  §5406-468:  Dec.  Dig.  S  139.*] 

Appeal  from  Circuit  Court,  HancocI:  Coun- 
ty. 

Action  by  Abbie  Campbell  against  Mary 
0*Neill  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendant  John  A.  Camp- 
bell appeals.    Affirmed. 

Alfred  Caldwell,  John  R.  Donehoot  John  A. 
Campbell,  and  Henry  M.  Russell,  for  appel- 
lant. Oliver  S.  Marshall  and  John  Marshall, 
for  appellee. 

MILLER,  J.  This  is  an  appeal  by  defend- 
ant from  two  decrees  of  the  circuit  court 
against  him  in  favor  of  plaintiff,  the  first, 
pronounced  November  18,  1004,  adjudicating 
the  principles  of  the  cause,  and  referring  the 
same  to  a  commissioner  to  state  an  account 
between  them  in  accordance  therewith;   the 

second,    pronounced    November    ,    1908, 

overruling  defendant's  exception  to  the  com- 
missioner's report,  confirming  it,  and  adjudg- 
ing that  plaintiff  recover  of  defendant  the 
sum  of  two  thousand  one  hundred  and  forty- 
nine  dollars  and  fifty  cents,  the  aggregate  of 
principal,  as  found  by  said  commissioner, 
arising  from  sales  of  real  estate  by  defend- 
ant, money  collected  by  him  on  a  policy  of 
life  insurance  on  the  life  of  plaintiff's  father, 
with  interest  from  March  1,  1906,  together 
with  her  costs  incurred  in  the  prosecution  of 
her  suit. 

Plaintiff,  an  infant,  by  her  next  friend, 
sued  defendant  in  his  own  right,  and  as 
guardian  de  son  tort,  for  an  accounting  of 
her  share  of  the  moneys  received  by  him 
from  sales  of  lands  in  the  State  of  Iowa, 
one  hundred  and  sixty  acres  whereof,  residue 
of  a  tract  of  five  hundred  and  twenty  acres, 
originally  purchased  at  a  tax  sale  by  her 
father,  M.  6.  Campbell,  in  1862,  it  is  alleged 
belonged  to  her  father,  and  of  which  in  1886 
he  died  seized  and  possessed;  and  another 
portion  whereof,  it  is  alleged,  was  in  1866 
conveyed  by  lier  father  to  his  mother  and 
the  mother  of  defendant,  plaintiff's  grand- 
mother, and  of  which  in  1869  she  died  seized 
and  possessed,  intestate,  leaving  surviving 
her  Alexander  Campbell,  her  husband,  and 
the  said  M.  6.  Campbell,  John  A.  Campbell, 
and  Mary  Brandon,  her  two  sons  and  daugh- 
ter, who  inherited  said  land  and  possession 
of  which,  on  the  death  of  said  Alexander, 
occuEring  in  1884  came  to  them  jointly,  the 
share  of  her  father  therein,  on  his  death, 
intestate,  in  1886,  descending  to  plaintiff  and 


her  three  sisters,  named  as  co-defendants  tn 
the  bill ;  the  other  portion  of  said  five  hun- 
dred and  twenty  acres,  as  the  bill  alleges, 
having  been  conveyed  by  said  M.  B.  Camp- 
b^l  in  his  life  time  to  said  John  A.  Campbell. 

It  is  further  alleged  in  the  bUl  that  after 
said  land  had  been  so  acquired,  and  con- 
veyed, and  after  the  death  of  plaintifTs 
father,  the  defendant  John  A.  Campbell,  as- 
suming to  own  all  of  said  land,  leased  the 
same,  collected  the  rents  thereof,  and  pro- 
ceeded to  sell  and  dispose  thereof,  and  had, 
at  the  time  of  the  bringing  of  this  suit,  dis- 
posed of  all  of  said  land  to  various  persons, 
named  in  the  bill,  for  an  aggregate  sum.  In 
which  the  share  of  plaintiff  and  her  sisters, 
as  heirs  of  their  father,  in  the  principal 
amounted  to  eight  thousand  three  hundred 
and  forty-one  dollars. 

The  allegation  of  the  bill,  respecting  said 
insurance  money  is,  that  after  the  death  of 
plaintiff's  father,  defendant  assumed  the 
guardianship  of  herself  and  her  sisters,  then 
all  infants,  collected  said  life  Insurance 
money,  amounting  to  two  thousand  two  hun- 
dred dollars,  and  representing  himself  to  be 
their  guardian,  had  collected  and  held  all  the 
moneys  belonging  to  them,  but'  had  never 
rendered  any  account  thereof,  as  such,  as  re- 
quired by  law,  and  a  full  accounting  whereof 
is  sought  by  the  bill. 

The  defendant  in  his  answer,  not  denying 
the  material  facts  charged,  alleges,  in  reply, 
respecting  said  lands,  that  he,  and  not  M.  B. 
Campbell,  was  the  purchaser  of  said  land,  at 
said  tax  sale,  but  that  he,  being  then  under 
age,  took  title  thereto  in  the  name  of  his 
brother;  but  that  afterwards,  the  validity 
of  said  tax  title  being  questioned,  he,  in 
1869,  obtained  an  assignment  of  a  mortgage 
on  said  land,  executed  by  one  Leroy  R.  Tut- 
tle.  prior  to  said  tax  sale,  and  by  means  of 
which,  and  the  release  thereof  to  the  said 
Tuttle,  he  obtained  from  said  Tuttle  and  his 
wife  a  deed  for  said  land  investing  in  him 
the  absolute  ownership  of  said  land,  of  which 
he  alleges  said  M.  B.  Campbell  had  full 
knowledge  and  notice  in  his  life  time,  and 
consented  thereto.  He  disclaims  all  knowl- 
edge, until  the  filing  of  the  bill  in  this  cause, 
of  the  deeds  of  conveyance  from  M.  B.  Camp- 
bell to  himself  and  Eleanor  Campbell  of  por- 
tions of  said  land,  and  alleges  that  no  deed 
was  ever  delivered  to  him  for  the  part  so 
conveyed  to  him. 

While  asserting  absolute  title  In  himself, 
by  virtue  of  the  Tuttle  deed,  defendant  ad- 
mits in  his  answer,  declaratory  of  and  de- 
fining the  trust  in  relation  thereto:  First, 
that  at  the  time  of  the  tax  sale  and  purchase 
of  said  land  in  1862,  it  was  agreed  and  under- 
stood between  him  and  said  M.  B.  Campbell, 
that  the  persons  who  should  be  interested 
therein,  and  for  whom  the  same  should  be 
held  as  joint  tenants,  were  M.  B.  Campbell, 
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in  the  proportion  of  an  undivided  two-sev- 
enths; John  A.  Campbell,  in  the  proportion 
of  an  undivided  three-sevenths  therein,  and 
that  the  remaining  undivided  two-sevenths 
interest  therein  should  be  held  for  their 
mother  and  sister,  referring  to  the  said 
Eleanor  Campbell,  and  the  said  Mary  Bran- 
don, their  sister,  the  interest  of  the  latter 
being  subject  to  some  contingencies,  not  def- 
initely stated.  Second,  that  from  the  time 
he  became  the  owner  of  said  lands,  and  until 
the  death  of  said  M.  B.  Campbell,  he  recog- 
nized the  fact  that  the  latter  was  entitled  to 
the  proceeds  of  the  sale  of  an  undivided  two- 
sevenths  of  said  land,  when  sold,  less  prior 
costs  and  charges  incident  to  perfecting  the 
title:  Provided,  first,  "that  the  contingent 
liability  as  to  the  mortgage  Indebtedness,  as- 
signed to  this  defendant  as  aforesaid  should 
be  satisfied,  if  feasible  and  demanded;"  sec- 
ond, "that  the  said  M.  B.  Campbell  would 
pay  off  and  discharge  the  two  hundred  dol- 
lars alleged  to  have  been  procured  by  defend- 
ant for  him,"  as  his  proportion  of  the  ex- 
penses incurred^  In  perfecting  said  title, 
which  was  the  consideration  for  his  interest 
in  said  land. 

The  answer  further  avers  that  neither  M. 
B.  Campbell  in  his  life  time,  nor  his  heirs 
since  his  deatli,  ever  paid  the  money  so  pro- 
cured for  him  by  defendant,  and  that  the 
defendant  had  since  discharged  the  same, 
and  that  he  and  they  had  therefore  forfeited 
any  and  all  rights,  under  the  terms  of  the 
trust,  to  participate  in  the  proceeds  of  the 
sale  of  said  land,  or  in  the  rents  and  profits 
thereof. 

The  answer  admits  receipt  by  the  defend- 
ant of  the  $2,000.00,  collected  on  said  insur- 
ance policy,  and  that  he  had  received  the 
same  from  the  administrator  of  M.  B.  Camp- 
bell, supposing  that  he  had  been  regularly 
appointed  guardian  for  the  said  infants,  but 
finding  that  he  had  not  been  so  appointed,  he 
denies  liability  to  plaintiff,  averring  that  his 
liability,  if  any,  Is  to  the  administrator,  from 
whom  he  received  the  same,  and  not  to  plain- 
tiff. But  in  his  answer,  and  also  in  his  testi- 
mony, defendant  admits  that  he  took  charge 
of  the  persons  and  property  of  said  infants, 
cared  for  them  as  guardian,  made  disburse- 
ments to  them  out  of  the  rents  and  profits 
of  the  land  and  the  proceeds  of  the  sale 
thereof,  and  from  the  money  collected  on  the 
Insurance  policy,  for  their  maintenance  and 
education,  various  sums,  amounting  in  the 
aggregate  to  more  than  their  interests  there- 
in, and  particularly  more  than  the  Interest  of 
the  plaintiff  therein  would  have  amounted 
tc,  had  her  father,  said  M^  B.  Campbell,  com- 
plied with  the  conditions  of  said  trust,  as 
declared  by  defendant,  and  that  she  is  now 
actually  Indebted  to  him,  and  not  he  to  her. 
If  a  proper  accounting  be  had. 

These  latter  allegations  are  of  course  de- 
fendant's interpretation  of  the  law  applica- 
ble to  the  facta.   It  becomes  our  duty,  however, 


to  apply  the  law  to  those  facts,  harsh  thongh 
it  sometimes  is,  and  as  it  seems  to  be  in  this 
particular  case.  We  accept  with  entire  confi- 
dence the  professions  of  good  faith,  and  fair 
deaUngs  by  the  defendant  with  these  infant 
children  of  his  brother,  known  as  he  is  to  all 
of  us,  to  be  a  man  of  high  character  and 
standing;  but  the  duty  we  have  to  perform, 
in  reviewing  the  judgment  or  decree  of  the 
court  below  is,  to  apply  the  law  to  the  facts, 
being  as  liberal  therein  as  the  facta  will 
justify. 

The  record  shows  that  the  three  sisters  of 
the  plaintiff  have  long  since  reached  their 
majority,  and  that  some  settlement  has  been 
effected  t)etween  the  defendant  and  them,  of 
the  matters  relating  to  this  controversy. 
The  plaintiff,  who  began  this  suit  by  her 
next  friend,  has  since  reached  her  majority, 
and  the  suit  was  ordered,  and  did  proceed, 
to  final  decree  In  her  name  individually. 

As  expressive  of  our  own  conclusion  as  to 
the  facts  we  quote,  substantially,  from  the 
opinion  of  the  learned  judge  of  the  court  be- 
low, as  follows:  'The  parties  to  this  con- 
troversy became  interested  in  the  Iowa  lands 
through  Alexander  Campbell,  the  father  of 
Milton  B.  and  John  A.  Campbell.  Alexander 
Campbell  traded  his  store  in  Fairvlew  to 
A.  R.  McCown,  for  a  note  made  by  Owen 
Bros,  of  Omaha,  Nebraska,  endorsed  by  A. 
R.  Tuttle  and  C.  B.  Smith,  for  over  $3,200.- 
00.  The  note  not  being  paid,  Alexander 
Campbell  was  compelled  to  make  an  assign- 
ment to  Alex.  Morrow,  and  tliis  note  passed 
to  his  assignee.  Owens  then  conveyed  to 
Tuttle  the  five  hundred  and  sixty  acres  in 
question  in  this  suit,  and  Tuttle  made  a 
new  note  to  take  up  the  first  one.  This  sec- 
ond note  was  for  over  thirty-eight  hundred 
dollars,  and  was  secured  by  mortgage  on 
the  land  conveyed  to  him  by  Owens.  It  will 
be  seen  from  these  transactions  tliat  Alex- 
ander Campbell  furnished  the  real  consider- 
ation for  these  lands,  and  that  the  payments 
which  were  subsequently  made  by  M.  B. 
and  J.  A.  Campbell  were  but  incidental  mat- 
ters, necessary  to  secure  and  save  the  estate 
of  Alexander  this  large  sum  which  had  been 
put  into  these  lands.  To  me  it  is  clear,  be- 
yond question,  that  what  was  done  by  M.  B. 
Campbell,  hi  taking  the  tax  titles  in  his  own 
name,  was  done  to  protect  the  investment 
already  made,  and  that  in  holding  these  tax 
titles  he  held  as  trustee,  and  that  what 
was  done  by  J.  A.  Campbell,  in  securing  the 
Tuttle  deed  to  himself,  was  as  trustee  for 
the  same  interests.  This  conduct  of  the 
business,  through  the  agency  of  these  trus- 
tees, was  made  necessary  by  the  insolvency 
and  indebtedness  of  the  father.  Therefore 
when  the  tax  titles  were  bought  in  it  was 
done  in  the  name  of  M.  B.  Campbel},  and 
when  the  Tuttle  title  was  acquired,  tt  was 
done  in  the  name  of  J.  A.  CampbelL  It  is 
obvious  that  in  neither  case -was  there  any 
intention  of  securing  the  jvoperty  for  the 
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exduslve  use  of  the  person  to  -whom  the  title 
was  conveyed.  The  defendant,  J.  A.  Camp- 
bell, had  Morrow,  the  assignee,  transfer  to 
him  the  note  and  mortgage,  given  to  the 
assignee,  by  Tattle;  and  this  was  done  with- 
out any  consideration  passing  from  J.  A 
Campbell  to  the  assignee;  and  the  satisfac- 
tion of  this  mortgage  was  the  sole  considera- 
tion for  the  deed  from  Tuttle  to  J.  A  Camp- 
bell. To  say  that  J.  A.  Campbell  accom- 
plished this  transfer  with  the  purpose  and 
intention  of  holding  these  lands  as  his  own, 
and  of  asserting  the  title  thus  acquired,  ad- 
versely to  the  claims  of  others  interested, 
is  to  charge  him  with  perpetrating  a  fraud 
on  those  others,  and  with  a  serious  breach 
of  trust,  and  a  total  disregard  of  the  moral 
obligation  arising  out  of  the  transaction. 
Tet  this  is  the  necessary  effect  if  we  allow 
the  contention  that  this  land  was  acquired 
and  held  by  adverse  title.  This,  however, 
was  not  the  case.  The  Tuttle  title  was  ac- 
quired by  J.  A.  Campbell,  as  was  the  tax 
title  by  M.  B.  Campbell,  pursuant  to  a  trust 
arrangement,  by  which  M.  B.  Campbell  was 
to  have  two^jsevenths  of  the  land,  EHeanor, 
the  wife  of  Alexander,  the  two-sevenths,  and 
J.  A.  Campbell,  the  three-sevenths.  This  is 
a  conceded  fact  in  the  case,  and  as  a  fact 
it  disposes  of  the  claim  of  adverse  possession 
and  of  rights  of  property  resulting  there- 
from." 

On  the  question  of  the  non-compliance  b) 
M.  B.  Campbell  with  the  condition  of  the 
trust,  declared  by  the  defendant,  we  think 
that  the  judge  below,  in  his  opinion,  proper- 
ly concluded,  that  there  is  no  real  force  in ' 
this  contention,  for  the  reason  stated,  that 
M.  B.  Campbell  did  furnish  the  money,  by 
borrowing  it  from  his  aunt:  besides,  it  is  a 
disputed  fact  whether  that  money  was  not 
in  fact  paid  out  of  the  estate  of  M.  B.  Camp- 
bell, after  his  death,  by  the  payment  by  his 
administrator  of  a  three  hundred  dollar 
note.  Whether  this  be  the  fact  or  not,  the 
payment  by  the  defendant  in  the  manner 
claimed,  was  voluntary  on  his  part,  and  can- 
not lawfully  be  set  up  by  him  to  defeat  the 
interest  of  his  brother  in  the  property. 
Moreover,  the  subsequent  acts  of  the  defend- 
ant, in  recognizing  the  rights  of  his  brother 
in  this  land,  and  in  the  proceeds  of  the  sale 
thereof,  in  distributing  and  paying  to  his 
heirs  portions  of  the  money  realized  from 
rents  and  profits,  and  from  sales  thereof,  are 
rather  tnconertstent  with  the  position  now 
taken  that  M.  B.  Campbell  had  forfeited  his 
Interest  in  the  property,  by  not  complying 
with  the  said  condition.  ^ 

The  decree  below,  predicated  on  these 
facts,  and  adjudicating  the  principles  of  the 
cause  was,  that  the  lands  described  in  the 
bill  and  answer,  were  acquired  and  held  by 
.defendant  John  A.  Campbell,  in  trust,  in  the 
proportion  of  two-sevenths  thereof  to  M.  B. 
Campbell  and  his  heirs,  two-sevenths  to  the 
use  of  Eleanor  Campbell  and  her  heirs,  and 


three-sevenths  to  the  use  of  the  said  John  A. 
Campbell,  and  that  the  plaintiff  Abbie  Camp- 
bell, as  one  of  the  four  heirs  of  Milton  B. 
Campbell,  and  one  of  the  heirs  of  the  said 
Eleanor  Campbell,  was  entitled  to  an  ac- 
counting with  the  defendant  of  the  said 
trust,  and  also  of  the  money  which  went  in- 
to his  hands  as /a  part  of  the  insurance  on 
the  life  of  her  father. 

With  respect  to  the  claim  of  defendant, 
that  the  interest  of  Eleanor  Campbell  in  the 
trust  property  was  a  contingent  one,  and 
that  it  was  agreed  between  the  parties  that 
her  two-sevenths  interest,  in  case  of  her 
death,  was  to  go  to  Mrs.  Brandon,  the  court 
below  says,  that  the  only  evidence  in  sup- 
port of  this  contention  is  that  of  the  defend- 
ant and  Brandon,  her  husband,  which  is  in- 
competent. Does  not  the  fact  also  that  M. 
B.  Campbell  in  his  life  time  deeded  a  por- 
tion of  the  land  to  Eleanor  Campbell  abso- 
lutely, without  such  condition,  and  while  he 
held  title  to  the  land,  not  only  for  himself, 
but  for  the  defendant  and  Eleanor  Campbell, 
amount  to  a  denial  of  any  such  agreement? 
It  is  not  claimed  that  Eleanor  Campbell  was 
a  party  to  the  alleged  ftgreement,  ttiat  her 
interest  was  to*  go  to  her  daughter,  Mrs. 
Brandon.  Possibly  that  would  have  been  an 
equitable  disposition  of  the  property.  So  far 
as  the  record  shows  she  died  intestate,  and 
we  cannot  say  that  the  decree  below,  respect- 
ing her  alleged  interest,  is  erroneous. 

[1]  The  decrees  below  are  attacked  on  nu- 
merous grounds.  We  will  notice  only  such 
of  them  as  seem  to  us  meritorious  and  as 
presenting  questions  fairly  arising  upon  the 
record.  First,  in  logical  order,  it  is  said 
that  the  trust  alleged  in  the  bill  is  not  the 
same  as  that  acknowledged  and  declared  in 
the  answer;  and  that  the  trust  so  declared 
by  the  defendant,  being  an  express  trust,  is 
by  the  laws  of  Iowa,  the  statute  of  frauds, 
wholly  void  and  unenforceable.  Our  reply 
to  this  proposition  is  that  the  trust  alleged 
in  the  bill,  while  differing  in  details,  and  in 
the  manner  of  statement,  from  that  acknowl- 
edged and  declared  in  the  answer,  is  never- 
theless substantially  the  same.  We  do  not 
regard  the  fact  that  after  the  land  was  ac- 
quired by  tax  title,  and  the  title  thereto 
invested  in  M.  B.  Campbell;  and  the  fact 
that  he  subsequently  made  deeds  to  the  de- 
fendant and  to  Eleanor  Campbell,  as  alleged, 
and  that  the  parts  so  conveyed  may  have 
been  held  in  severalty,  and  the  further  fact 
that  defendant  subsequently  acquired  from 
Tuttle  a  deed  for  the  whole  land,  to  be  made 
to  him,  and  which  was  to  be  subject  to  the 
same  trust,  render  the  defendant  any  the 
less  liable  as  trustee,  to  account  to  the  plain- 
tiff for  her  interest  therein,  for  we  must  as- 
sume that  in  the  attempted  partition  of  said 
land  by  the  deeds  from  M.  B.  Campbell  to 
his  mother  Eleanor,  and  to  his  brother  John 
A.  Campbell,  the  purpose  was  to  divide  the 
land,  according  to  quality  and  quantity.  In 
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the  same  proportions  In  which  it  was  held 
by  him  for  himself  and  them. 

[2]  We  believe  it  to  be  true,  as  argued, 
that  under  the  statute  of  frauds  of  the  State 
of  Iowa,  an  express  trust  cannot  be  created 
by  parol,  but  must  be  in  writing.  The  Su- 
preme Court  of  that  State,  howeyer.  In  Mc- 
Cormlck  &c.  Co.,  v.  Griffin,  116  Iowa,  397, 
90  N.  W.  84,  holds,  that  a  trust  required  by 
the  statute  to  be  In  writing  is  not  void,  but 
merely  unenforceable,  and  that  a  conveyance 
by  the  trustee  in  discharge  of  the  trust,  is 
based  on  a  sufficient  consideration  even  as 
against  strangers.  In  the  case  at  bar  we 
have  the  defendant  in  his  answer  filed  de- 
claring the  trust,  substantially  as  sought  to 
be  enforced  against  him  by  the  bill.  In  Per- 
ry on  Trusts  (6th  Ed.)  §  84,  that  eminent 
writer  says,  applicable  we  think  to  this  case, 
that:  "In  all  cases,  however,  the  defendant 
mat/  answer,  and  if  in  his  answer  he  confess 
the  trust  without  insisting  upon  the  statute 
of  frauds,  he  will  be  held  to  have  waived 
the  benefit  of  the  statute,  and  his  answer 
may  be  used  as  a  written  declaration  and 
proof  of  the  trust,  on  the  ground  that  the 
plaintiff  is  not  called  upon  to  introduce  evi- 
dence, and  the  trust  appears  upon  the  writ- 
ten answer  before  the  court"  And  this 
court  held  in  McCandless  v.  Warner,  26  W. 
Va.  754,  that  a  writing  to  prove  a  trust  un- 
der our  law  need  not  be  made  at  the  time 
the  trust  Is  created,  but  may  be  made  at 
any  time  thereafter,  and  that  it  is  not  nec- 
essary that  it  be  addressed  to  the  cestui  que 
trust,  or  to  any  other  person.  We  think 
if  the  case  here  depended  upon  such  declara- 
tion that  the  answer  of  defendant  satisfies 
the  requirements  of  the  statute,  even  of  the 
State  of  Iowa. 

[3, 4]  A  second  point  we  will  notice  is, 
that  defendant  after  he  acquired  the  deed 
from  Tut  tie,  took  possession  of  the  land  by 
tenants,  sold  the  same  as  his  own,  and  in 
every  way  treated  it  as  his  individual  prop- 
erty, and  that  laches  or  the  statute  of  lim- 
itations bars  recovery  by  the  plaintiff.  We 
have  seen  how  the  court  below  disposed  of 
this  question  in  part.  In  another  part  of  his 
opinion,  the  judge  below  says,  on  the  same 
question,  that  the  Tuttle  title  was  not  a 
constructive,  but  an  express  trust,  and  that 
the  statute  of  limitations  can  have  no  ap- 
plication thereto.  We  have  recently  held, 
in  Roush  v.  Griffith,  65  W.  Va.  752,  65  S.  B. 
168,  points  seven  and  eight  of  the  syllabus, 
that  the  question,  what  constitutes  laches 
barring  an  express  trust?  depends  for  the 
most  part  upon  the  circumstances  of  the  par- 
ticular case;  that  a  ward  is  not  barred  in 
equity,  by  delaying  suit  to  recover  her  estate 
from  her  guardian  for  a  period  of  fourteen 
years  after  attaining  her  majority,  unless 
evidence  has  been  lost,  or  the  trust  has  been 
disavowed,  or  upon  some  equitable  principles 
it  would  be  inequitable  to  enforce  such  trust 
And  in  Sommera  y.  Bennett.  69  SL  B.  694,  on 


the  authority  of  numerous  prior  decisions, 
it  is  said,  that  until  an  actual  disseisin  of  a 
co-tenant  has  been  effected  by  some  notori- 
ous act  of  ouster  brought  home  to  his  knowl- 
edge by  another  co-tenant,  and  In  the  case 
of  a  beneficiary  under  a  trust,  until  the  du- 
ties of  the  trustee  are  ended,  or  the  trust  is 
disavowed  by  the  trustee,  such  co-tenant  or 
cestui  que  trust  cannot  lose  his  or  their 
rights  of  entry  on  the  land,  by  delay  in  as- 
serting the  same  and  demanding  possession. 
In  the  case  here  there  is  no  evidence  of  any 
disavowal  of  the  trust  in  the  life  time  of  M. 
B.  Campbell,  and  there  has  been  no  such 
disavowal  to  his  heirs  and  beneficiaries, 
since  his  death.  Quite  the  contrary  we 
think;  besides,  no  such  disavowal  could  bar 
an  infant  of  his  right  of  action,  at  least  un- 
til after  he  has  reached  his  majority. 

[6]  A  third  point  is,  that  the  defendant 
was  unlawfully  deprived  of  credits  for  dis- 
bursements to  plaintiff,  -beyond  her  share  of 
the  rents  and  profits  of  the  land,  interest  on 
the  purchase  money,  and  on  her  share  of 
the  Insurance  money,  with  which  defendant 
had  been  charged.  The  comm^sioner's  re- 
port shows  an  account  between  plaintiff  and 
defendant  of  her  share  of  these  items,  made 
up  with  annual  rests,  and  as  of  the  first  day 
of  March  of  each  year,  beginning  March  1, 
1886,  and  ending  March  1,  1906,  with  ac- 
companying schedules  explanatory  thereof, 
and  by  which  defendant  is  charged,  each 
year,  with  these  items  of  income,  and  cred- 
ited .  with  disbursements,  proven  by  his  evi- 
dence to  have  been  made  to,  or  for  and  on 
account  of  plaintiff,  and  showing  payments 
in  excess  of  rents  and  interest  received  and 
available  therefor,  a  balance  in  his  favor  of 
four  hundred  and  fifty-five  dollars  and  sev- 
enty-two cents,  which  the  commissioner  re- 
fused to  allow  him  out  of  her  share  of  the 
principal  sums  collected  by  him,  and  charg- 
ed against  him  in  said  account,  and  which 
the  court  below  by  confirming  said  report, 
and  giving  decree  against  defendant,  also 
disallowed  him.  Was  the  defendant  entitled 
to  be  80^  credited,  or  reimbursed  out  of  the 
principal  sums  with  which  he  was  charged 
in  said  account?  He  asserts  his  right  to 
such  credit  on  the  ground  that  said  disburse- 
ments were  for  necessaries  furnished  plain- 
tiff, relying  chiefly,  on  Myers  v.  Myers,  47  W. 
Va.  488,  35  S.  E.  868.  It  is  conceded  by  coun- 
sel that  that  case  was  a  hard  one.  We  think, 
however,  that  it  affirms  correct  legal  prin- 
ciples. It  affirms,  as  do  some  of  the  author- 
ities cited  therein,  that  for  necessaries  far-s 
nished  by  a  guardian  to  his  ward,  the  guard- 
ian has  the  same  right  of  enforcement  and 
re-imbursement  therefor  as  any  other  per- 
sons, furnishing  such  necessaries.  Can  the 
claim  of  defendant  to  be  reimbursed  be  sup- 
ported upon  the  ground  of  necessaries  fur- 
nished? Food,  lodging,  clothing,  medical  at- 
tendance and  education  are  regarded  as  nec- 
essaries.   And  the  authorities  hold  that  wida 
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discretion  Is  given  a  guardian  In  sucb  ex- 
penditures, depending  upon  the  estate,  and 
station  in  life  of  his  ward.  [6]  But  they  say 
that  education  is  confined  to  a  common 
school  education,  and  does  not  Include  a  col- 
lege education.  Woemer  Am.  Law  of  Guard- 
ianship, 12.  By  reference  to  the  account, 
and  to  the  testimony  of  the  defendant  in 
this  case,  we  observe  that  many  of  the  items 
cover  disbursement  for  tuition  and  expenses, 
outside  of  board,  while  attending  school  or 
Oberlin  College,  Ohio,  and  apparently 
amounting  to  more  than  the  amount  of  the 
excess  of  his  disbursements.  Besides  sec- 
tions 8  and  9,  chapter  82,  Code  1906,  ex- 
pressly disallow  to  a  guardian  in  settlement, 
credit  for  disbursements  for  any  purposes, 
beyond  the  income  of  the  ward's  estate,  un- 
less the  same  be  previously  authorized  by  a 
court,  as  provided  thereby.  Some  early  Vir- 
ginia cases  are  cited  by  counsel  to  the  con- 
trary; but  they  are  decisions  occurring  be- 
fore the  present  statute  was  enacted  ii^  that 
State  or  in  this.  See  Rlnker  v.  Streit,  33 
Grat  Anno.  (Va.)  663,  and  notes.  Notwith- 
standing this  statute,  however,  a  court  of 
equity  may,  upon  the  principles  of  the  Vir- 
ginia cases  cited,  and  Myers  v.  Myers,  supra, 
where  it  lias  the  entire  matter  before  it  for 
settlement,  reimburse  a  guardian  out  of  the 
principal  of  the  ward's  personal  estate,  for 
disbursements  which  the  law  regards  for 
necessaries.  The  general  rule,  however,  is, 
that  where  expenditures  of  this  kind  have 
been  made  without  a  previous  order  of  the 
court,  some  good  excuse  must  be  furnished 
to  the  court  why  application  was  not  made 
to  the  court  for  the  authority  before  doing 
so.  Bond  V.  Lockwood,  33  111.  212,  224-225. 
[7]  The  fourth  and  last  point  which  will 
be  noticed  is,  that  the  defendant,  not  being 
the  legally  appointed  guardian,  cannot  be  re- 
quired to  account  to  the  plaintiff,  in  strict 
accordance  with  the  rules  and  principles  gov- 
erning a  regularly  appointed  guardian.  In 
this  we  think  the  authorities,  without  ex- 
ception, are  against^  him.  He  says  he 
thought  he  was  guardian.  He  received  the 
money  belonging  to  these  infants,  believing 
that  he  had  been  duly  appointed  guardian. 
But  if  he  did  not  so  believe,  still,  having  act- 
ed in  that  capacity,  he  is  bound  to  account 
In  a  court  of  equity  in  the  same  way,  as  if 
duly  appointed  and  qualified.  Although  a 
commissioner  of  accounts,  and  our  county 
court  of  probate  would  not  have  Jurisdiction 
over  him  as  over  a  regularly  appointed,  and 
qualified  guardian,  to  compel  an  accounting, 
nevertheless  a  court  of  equity  has  that  pow- 
er. Woemer  Am.  Law  of  Guardianship,  f 
94,  says:  '*So  one  who  acts  as  guardian 
without  authority,  or  under  an  appointment 
void  for  want  of  Jurisdiction  in  the  court 
having  granted  it,  becomes  liable  as  a  trus- 
tee in  invltum,  and  may  be  made  to  account 
<n  a  court  of  equity,  or,  under  some  circum- 


stances, in  an  action  of  account  at  law  for 
money  had  and  received.  And  where  such 
court  has  obtained  Jurisdiction  in  a  proceed- 
ing to  set  aside,  on  the  ground  of  fraud,  a 
decree  made  on  final  settlement  between  a 
guardian  and  his  ward,  it  may  retain  Juris- 
diction of  the  whole  case,  not  only  for  the 
purpose  of  setting  aside  the  fraudulent  set- 
tlement and  decree,  but  also  of  determining 
the  amoupt  due  the  plaintiff  upon  an  honest 
accounting.  So  it  is  held,  that  where  an  ad- 
ministrator is  also  the  guardian  of  infant 
distributees  of  the  estate,  chancery  alone  has 
Jurisdiction  to  settle  his  accounts,  though  a 
settlement  made  by  the  Probate  Court  in 
such  case  is  not  absolutely  void.'*  That  de 
facto  guardians  may  thus  be  required  to  ac- 
count is  the  doctrine  of  many  cases,  includ- 
ing Evans  v.  Pearce,  15  Grat  (Va.)  613,  78 
Am.  Dec.  635;  Peale's  Adm'r  v.  Thurmond, 
77  Va.  753,  and  Martin's  Adm'r  v.  Fielder, 
82  Va.  455,  4  S.  E.  602.  And  we  find  this 
doctrine  recognized  and  applied  In  some  of  * 
the  cases  dted  and  relied  upon  by  the  ap- 
pellant Houseal  v.  Gibbes,  Bailey,  Eq.  (S. 
C.)  482,  23  Am.  Dec.  186;  Van  Epps  v.  Van 
Deusen,  4  Paige  (N.  Y.)  64,  25  Am.  Dec.  516; 
Bailey  v.  Bailey,  67  Vt  494,  32  Atl.  470,  48 
Am.  St  Rep.  830.  And  citing  many  deci- 
sions, it  is  said,  in  21  Oyc.  152,  that  "Any 
person  acting  as  guardian  whether  as  a  nat- 
ural or  statutory  guardian  (even  though  his 
appointment  be  void),  or  as  special  guardian 
to  sell  realty,  or  as  a  mere  volunteer,  may 
be  required  to  account,  and  on  the  removal 
of  a  guardian  it  is  a  matter  of  course  to  re- 
quire him  to  account  and  to  pay  over  the 
balance  if  any  which  shall  be  found  in  his 
hands  upon  such  accounting.  It  is  the  duty 
of  every  guardian  whose  trust  as  such  is 
revoked  to  account  honestly  to  the  late  ward 
or  to  his  successor  in  the  trust  if  there  be 
one.  If  the  guardian  dies  before  the  settle- 
ment of  his  account  his  representatives  may 
be  required  to  account  If  the  guardian  has 
appointed  an  agent  to  manage  the  estate,  he 
may  be  required  to  file  and  settle  an  account 
of  his  agency." 

It  seems  wholly  unnecessary  to  say  more 
in  support  of  the  decrees  appealed  from,  and 
our  plain  duty  Is  to  affirm  them. 

BRANNON,  J.,  absent 


(69  W.  Va.  641) 

CECIL  et  al.  v.  CLARK  et  aL 

HALL  et  al.  v.  SAME. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  31,  1911.) 

(Syllabus  by  the  Court.) 

1.  Attobney  and  Client  (|  133*)— Accept- 
ance OF  Services— Liability  fob  Compen- 
sation. 

Parties  to  a  suit,  accepting  the  services  of 

an    attorney,   with   knowledge    thereof    an   the 
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services  axe  performed  from  time  to  time,  and 
in  the  absence  of  any  agreement  for  grataitous 
service,  and  circumatances  from  which  gratu- 
itous service  would  be  implied  in  law,  are  lia- 
ble therefor. 

SE}d«  Note.— For  other  cases,  see  Attorney  and 
ent,  Gent  Dig.  §  321;    Dec  Dig.  §  133.*] 

2.  Attobnst  and  Client  (§  133*)— Ehplot- 
icent  bt  aosnt-^iilabiutt  fob  goicpensa- 

TIOK.    ' 

Acquiescence  of  persons,  jointly  interested 
in  a  fund  in  litigation,  in  the  employment  of 
an  attorney  by  one  of  their  numoer  for  the 
protection  of  their  common  interest  amounts  to 
a  representation  of  agency  in  the  person  mak- 
ing such  contract,  which  will  Justify  the  at- 
torney in  making  a  subsequent  contract  of  em- 
ployment with  the  same  person  for  protection 
of  the  same  fund  in  litigation,  other  than  that 
in  respect  to  which  he  was  first  employed ;   the 

Earties  having  knowledge  of  the  rendition  of 
is  service  in  such  subs^uent  litigation  as  it 
is  performed,  and  not  disavowing  or  denying 
agency  of  their  associate  to  make  such  em- 
ployment. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  §  133.*] 

'  3.  Receivers  (§  196*)— Right  to  ComnssiON. 
An  attorney,  jointly  interested  with  his 
clients  in  the  fund  recovered  in  a  suit,  and 
having  such  fund  in  his  hands*  as  special  receiv- 
er by  appointment  of  the  court,  may  be  allowed 
a  commission  thereon  ss  receiver,  in  the  ab- 
sence of  an  agreement  to  hsndle  the  fund  as 
such  receiver  without  compensation. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  §  196.*] 

4.  Receivers  (|  101*)- Funds  in  Hands— Li- 
ability FOB  Interest. 

Failure  of  a  special  receiver  to  obey  an 
order  directing  him  to  loan  funds  in  his  hands, 
in  the  absence  of  any  good  reason  shown  for 
such  failure,  justifies  a  charge  against  him,  in 
his  settlement,  of  an  amount  equal  to  the  in- 
terest he  would  have  received,  if  he  had  obeyed 
the  order  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  §  189 ;   Dec.  Dig.  §  101.*] 

5.  Receivers  (§  199*)— Settlement  of  Ac- 
counts—Undisputed Claim  of  Receiver- 
Allowance. 

It  is  not  error  to  allow  a  special  receiver 
a  claim,  presented  after  the  report  of  the  com- 
missioner, settling  his  accounts,  has  been  act- 
ed upon  by  the  court,  but  before  entry  of  the 
decree;  the  validity  of  the  claim  being  undis- 
puted, or  proved  beyond  question,  and  a  satis- 
factory excuse  given  for  not  having  presented 
it  before  the  commissioner's  report  was  made  up. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  §  199.*] 

6.  Appeal  and  Error  (|  1054*)— Harmless 
Error— Admission  of  improper  Testimo- 
ny. 

Admission  of  improper  testimony  by  a  com- 
missioner in  chancery,  returned  with  his  re- 
port, is  not  cause  for  reversal  of  a  decree,  if 
the  appellate  court  finds  sufiicient  admissible 
evidence  to  sustain  the  finding  of  the  commis- 
sioner and  the  trial  court,  as  to  the  item  to 
which  the  inadmissible  evidence  relates. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4186,  4186;  Dec.  Dig.  § 
1054.*] 

Appeal  from  Circuit  Court,  Summers 
County. 

Bills  by  W.  P.  Cecil  and  others,  and  by  J. 
R.  Hall  and  others,  against  E.  W.  Clark  and 


others.  From  an  allowance  of  certain  attor- 
ney's fees,  W.  H.  H.  Allen  and  others  appeal 
Reversed  in  part,  modified  in  part,  and  af- 
firmed. 

R.  F.  Dunlap,  for  appellants.  Price, 
Smith,  Spilman  &  Clay,  for  appellee  Geo. 
E.  Price,  Sp.  Receiver. 

POFFENBARGBR,  J.  On  the  settlement  of 
the  accounts  of  Qeo.  B.  Price,  special  r^ceirer 
of  the  circuit  court  of  Sununers  county,  in 
the  chancery  cause  of  Cecil  et  aL  y.  Clark 
et  aL  (the  decision  of  an  appeal  in  which 
is  reported  in  44  W.  Va.  659,  30  S.  E.  216, 
where  the  general  nature  of  the  case  can 
be  ascertained),  resp^cting  a  certain  fund 
accumulated  in  his  hands  to  the  credit  of 
divers  persons,  adjudicated  in  said  cause  to 
be  the  owners  of  a  share  or  portion  of  the 
Henley  Chapman  land,  known  in  some  of 
the  proceedings  in  said  cause  as  the  A.  A. 
Chapman  interest,  questions  arose  concern- 
ing an  attorney's  fee,  interest  on  a  part  of 
the  fund,  and  conmiissions  and  other  al- 
lowances to  the  receiver,  resulting  in  this 
appeal. 

The  attorney's  fee  of  |1,000,  paid  to  the 
late  Wesley  Mollohan  by  the  receiver,  with- 
out an  order  of  the  court  authorizing  him  to 
do  so,  was  allowed  to  him  as  a  proper  cred- 
it in  his  settlement,  both  by  the  commissioner 
to  whom  the  court  referred  the  matter  for 
inquiry,  finding,  and  report,  and  the  court 
itself,  overrulinig  an  exception  to  the  com- 
missioner's report  Though  Mr.  Mollohan 
rendered  the  service  for  which  he  charged 
and  collected  the  fee,  the  allowance  thereof 
to  the  receiver  is  resisted  by  the  appellants 
on  the  theory  or  ground  of  nonemployment 
by  them.  Admittedly  recipients  of  the  ben- 
efit of  the  services  in  common  with  others, 
they  deny  liability  for  the  fee.  This  service 
was  rendered,  not  in  the  cause  above  named, 
but  in  a  contest  in  the  federal  courts  between 
the  heirs  of  A.  A.  Chapman  and  the  appel- 
lants and  others  similarly  situated,  who  pur- 
chased the  A.  A.  Chapman  interest  in  the 
Henley  Chapman  lands  involved  in  the  main 
cause,  at  a  judicial  sale  thereof  under  a 
decree  of  the  United  States  Circuit  Court,  in 
a  creditor's  suit  against  A.  A.  Chapman  or 
his  heirs. 

That  purchase  was  made  while  the  other 
and  principal  cause  was  pending.  One  W. 
H.  H.  Allen  was  induced  by  some  of  the  A. 
A.  Chapman  heirs  to  become  the  purchaser 
at  the  price  of  $2,850.  At  or  about  the  same 
time,  an  agreement  was  entered  into,  by 
which  Allen  bound  himself  to  pay  the  firm 
of  Price,  Floumoy  &  Couch  25  per  cent  of 
what  should  be  realized  from  the  purchase, 
after  refunding  to  Allen  his  purchase  money, 
in  consideration  of  their  conducting  *'all 
legal  proceedings  and  litigation  in  the  matter 
of  said  purchase  and  title  to  said  lands,  and 
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especially  the  Flat  Top  Coal  Oompany  snit" 
then  "pending  as  to  said  lands,  and  to  render 
their  services  through  the  different  courts 
until  there'*  should  be  "a  final  decree  as  to 
said  title.*'  Then  there  was  an  agreement 
by  which  Allen  was  to  divide  the  remaining 
three-fourths  equally  with  Wm.  A«  and  Geo. 
B.  Wade. 

There  was  a  decree  In  the  main  suit  in 
favor  of  the  Chapman  heirs.  Allen,  pur- 
chaser of  an  interest  therein  as  aforesaid, 
filed  his  petition  in  that  suit,  and  had  that 
interest  decreed  to  him.  The  appeal  of  the 
trustees  of  the  Flat  Top  Coal  Land  Associ- 
ation, disposed  of  in  44  W.  Va.  659,  30  S. 
E.  216,  endangered  all  these  interests,  as 
this  court  at  first  reversed  the  decree,  and 
so  denied  the  Chapman  heirs  any  interest 
in  the  land.  In  view  of  this  peril,  Mr.  Mollo- 
han  was  employed  on  a  contingent  fee  of 
$3,000,  of  which  $1,000  was  to  be  paid  by 
Allen  and  his  associates,  to  assist  in  obtain- 
ing a  rehearing.  The  rehearing  was  granted, 
and  the  decree  affirmed.  But  there  was 
further  trouble.  Part  of  the  heirs  of  A.  A. 
Chapman  then  filed  a  bUl  of  review  in  the 
United  States  Circuit  Court,  to  reverse  and 
annul  the  decree  of  sale  under  which  Allen 
had  purchased,  and  also  a  petition  in  the 
circuit  court  of  Summers  county,  denying  the 
validity  of  that  purchase.  Mr.  Mollohan 
went  right  on  into  the  successful  defense 
of  the  bill  of  review  and  i^tition  of  the 
Chapman  heirs  against  Allen,  separate  and 
distinct  matters  from  that  in  which  he  was 
first  employed.  The  disputed  fee  is  for  this 
service.  As  to  the  other  $1,000,  paid  in  the 
spring  of  1903,  there  was  no  controversy. 

TUs  allowance  is  opposed  by  Allen  and 
the  two  Wades,  who  deny  all  knowledge  of 
intent  or  purpose  upon  the  part  of  Mr.  Mol- 
lohan to  make  any  charge  for  this  service 
against  their  interest  in  the  fund.  Their 
contention  is  that  the  firm  of  Price,  Flour- 
noy  &  Couch,  which  later  became  ^rice, 
Floumoy  &  Smith,  if  anybody,  employed  Mr. 
Mollohan,  and  ought  to  pay  him  out  of 
their  share  of  the  fund.  In  support  of  this 
position,  they  invoke  the  terms  of  the  origi- 
nal contract,  binding  said  firm  to  conduct 
all  legal  proceedings  and  litigation  concern* 
ing  the  title,  and  render  their  services  in 
respect  thereto  through  the  different  courts 
to  a  final  decree.  Opposed  to  this  is  the 
testimony  of  Mr.  Mollohan  to  an  express  ver- 
bal agreement  with  Wade  for  a  contingent 
fee  out  of  the  common  fund  of  not  less  than 
$1,000  for  his  services  in  the  Chapman  heirs 
suit  in  the  federal  court  Those  heirs,  it 
will  be  remembered,  attacked  that  sale  in 
two  ways  and  by  two  proceedings  at  the 
same  time — by  a  bill  of  review  in  the  federal 
court,  and  a  petition  in  the  state  circuit 
court  Mr.  Mollohan  says  Wade  conferred 
with  him  as  to  the  place  and  best  method 
of  defense,  and  was  advised  that  the  safer 
course  was  to  make  it  to  the  bill  of  review 
in  the  federal  court    This  conversation,  as 


well  as  the  service  to  which  It  related,  was 
subsequent  to  the  rendition  of  service  by 
Mr.  Mollohan  under  his  first  contract  Mr. 
Wade  makes  no  specific  denial  of  this  con- 
versation, but  says  in  a  general  way  he 
never  had  any  knowledge  of  the  character 
of  the  arrangement  made  with  Mr.  Mollohan 
by  Price  €md  Floumoy,  and  was  never  asked 
to  give  his  consent  to  the  payment  of  a 
second  fee  until  December,  1904.  A  copy 
of  what  purports  to  be  a  letter  written  by 
Mr.  Floumoy  to  Wade,  November  23,  1903, 
giving  such  notice,  was  put  in  evidence,  but 
the  latter  denies  receipt  of  it  A  memoran- 
dum prepared  by  Mr.  Flournoy,  and  relating 
to  the  distribution  of  the  fund  or  a  portion 
of  it,  indicates  his  understanding  that  such 
charge  was  to  be  made.  Mr.  Floumoy  being 
dead,  this  memorandum  was  put  in  evidence 
as  bearing  upon  the  question.  A  letter  from 
W.  O.  Clephane,  attorney  for  Allen,  is  re- 
lied upon  as  evidence  of  notice  to  the  latter 
of  purpose  to  make  the  charge.  That  letter 
acknowledges  receipt  of  one  from  Mr.  Flour- 
noy, requesting  a  copy  of  an  agreement  be- 
tween Allen  and  the  Wades,  and  then  adds: 
"Mr.  Allen  thoroughly  understands  the  agree- 
ment with  regard  to  the  retention  of  Mr. 
Mollohan,  and  acquiesces  in  it"  This  letter 
bears  date  January  19,  1903.  Shortly  after 
that  date  (some  time  in  March,  1903),  a 
distribution  of  some  of  the  funds  realized 
from  the  litigation  was  made,  and  Mr.  Mol- 
lohan had  not  then  been  paid  his  first  fee. 
Recording  to  the  testimony  of  Wade  and 
Price,  that  fee  was  paid  in  the  spring  of 
1903;  Wade  saying  "in  the  spring  of  1903," 
and  Price  "early  in  1903."  Evidently  this 
correspondence  took  place  in  view  of  the  dis- 
tribution of  funds  about  to  be  made,  and, 
as  Mr.  Mollohan*s  first  fee  had  not  then 
been  pcUd,  his  retention,  referred  to,  was 
probably  the  first  one.  Hence  we  do  not  re- 
gard this  letter  as  one  clearly  importing 
agreement  to  the  second  employment  of  Mr. 
Mollohan. 

We  think  Mr.  Wade's  denial  is  too  general 
to  be  considered  a  response  to,  or  anticipa- 
tion of,  the  testimony  of  Mr.  Mollohan.  He 
does  not  deny  having  met  Mr.  Mollohan  and 
consulted  him  at  Hinton.  Nor  does  he  deny 
knowledge  of  Mr.  Mollohan's  services  in  the 
federal  court  suit  Correspondence  in  ev- 
idence shows  that  W.  A.  Wade,  interested 
as  a  party,  kept  close  track  of  the  litigation, 
and  had  knowledge  of  what  was  done.  It 
also  shows  that  Walter  C.  Clephane,  attor- 
ney for  Mr.  Allen,  kept  himself  advised  of 
the  proceedings.  Mr.  Wade,  according  to  the 
testimony  of  Mr.  Mollohan  and  Mr.  Price, 
was  at  Hinton  and  other  places  while  Mr. 
Mollohan  was  engaged  in  the  defense  of 
the  suits  of  the  Chapman  heirs  against  Allen 
and  his  associates,  and  this  is  undenled. 

[11  We  have  no  doubt  that  these  parties 
had  knowledge  of  Mr.  Mollohan's  services 
for  them  in  these  collateral  and  subsequent 
proceedings,  constituting  a  serious  menace 
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to  the  dalmants  of  the  A.  A.  Chapman  in- 
terests In  the  land,  and  wlllhigly  accepted 
the  benefit  thereof.  From  the  decree  of  the 
federal  circuit  court  against  them,  they  ap- 
pealed to  the  Circuit  Court  of  Appeals  at 
Richmond.  It  would  be  too  much  to  assume 
that  Allen  and  the  Wades,  Interested  in  a 
fund  of  several  thousand  dollars,  were  ob- 
livious to  the  proceedings  in  that  suit,  or 
did  not  know  who  was  conducting  them. 
They  had  no  agreement  or  assurance  from 
Mr.  Mollohan  that  his  services  were  gratis, 
or  performed  without  expectation  of  re- 
ward out  of  their  share  of  the  fund  at  stake. 
Their  acceptance  of  his  services,  under  such 
circumstances,  without  such  an  agreement 
or  understanding,  or  notice  of  their  unwill- 
ingness to  pay  him,  bound  them  in  law  to 
compensate  him.  Against  this  legal  view, 
they  invoke  and  rely  upon  the  terms  of  the 
agreement  between  themselves  and  the  firm 
of  Price,  Floumoy  &  Couch,  and  also  the 
terms  of  the  first  employment  of  Mr.  Mollo- 
han, which  they  arg^ue  covered  his  services 
in  these  collateral  proceedings,  as  well 
as  in  the  main  case.  We  do  not  regard  the 
contract  with  Price,  Floumoy  &  Coucn  as 
imposing  upon  them  any  obligation  beyond 
the  rendition  of  their  own  services  in  the 
litigation.  Nowhere  does  it  say  they  shall 
bear  the  expenses  of  that  litigation.  Their 
fee  was  not  contingent,  otherwise  than  that 
it  should  be  paid  out  of  such  fund  as  might 
be  recovered,  and  not  by  Allen  and  the 
Wades  personally.  They  agreed  to  conducjt 
the  proceedings  and  litigation,  but  not  to  em- 
ploy additional  counsel  at  their  own  ex- 
pense, in  case  of  necessity  therefor.  Not  a 
word  in  the  agreement  imports  any  such  ob- 
ligation. Moreover,  when  it  became  neces- 
sary to  employ  additional  counsel  on  the 
occasion  of  a  crisis  in  the  progress  of  the 
litigation,  the  owners  of  the  four  parts  of 
the  A.  A.  Chapman  interests  employed  Mr. 
Mollohan,  at  their  joint  expense  contingently, 
not  at  the  expense  of  Price,  Floumoy  & 
Couch.  His  contingent  fee  was  to  come  out 
of  the  whole  fund,  not  out  of  the  part  going 
to  the  law  firm.  This  amounts  to  a  practical 
construction  of  the  contract,  consistent  with 
the  view  here  expressed,  and  inconsistent 
with  the  contention  of  the  appellants.  At 
the  time  of  Allen's  purchase,  which  ante- 
dated this  first  employment  of  Mr.  Mollohan, 
somebody  gave  a  warning  of  defects  in  the 
title.  The  appellants  say  this  was  done  by 
the  Chapman  heirs ;  wherefore  it  must  have 
been  understood  that  Mr.  MoUohan's  employ- 
ment covered  the  litigation  commenced  by 
them.  It  suffices  to  say  it  does  not  appear 
that  Mr.  Mollohan  knew  anything  of  that, 
since  it  occurred  long  before  he  was  em- 
ployed. Mr.  Price  swears  that  warning  was 
given  by  the  Flat  Top  Coal  Land  Associa- 
tion, and  not  by  the  Chapman  heirs. 

[2]  Mr.  Wade  admits  that,  in  the  employ- 
ment of  Mr.  Mollohan  on  the  first  occasion, 
he  represented  himself,  his  brother,  George 


Wade,  and  Mr.  Allen.  The  acquiescence  of 
his  two  associates  in  this  employment  by  him 
was  a  representation  by  them  of  his  agency 
for  them  in  matters  of  that  kind.  Hence 
Mr.  Mollohan  had  the  right  to  rely  upon 
his  assurance,  for  and  on  behalf  of  himself 
and  his  associates,  of  an  additional  contin- 
gent fee  of  $1,000.  Thus  they  come  into 
contact  with  the  law  of  estoppel.  Upon 
such  of  the  testimony  as  is  clearly  admissi- 
ble, and  the  facts  and  circumstances,  consid- 
ered in  the  light  of  legal  principles,  our 
conclusion  is  that  the  allowance  of  this  fee 
was  proper.  Payment  of  it  without  an  or- 
der was  technically  wrong,  but  not  destruc- 
tive of  the  right. 

[3]  The  commissioner  disallowed  the  re- 
ceiver's claim  of  commissions  on  funds  In 
his  hands.  Sustaining  an  exception  to  this 
finding,  the  circuit  court  allowed  him  3 
per  cent  on  $12,227.18,  the  aggregate  of  the 
first  four  collections  made,  which  were  dis- 
tinguishable in  some  respects  from  the  funds 
subsequently  received,  and  5  per  cent  upon 
the  royalties  received  later,  amounting  to 
$233.12.  He  was  also  allowed  a  commission 
of  5  per  cent  on  interest  collected  on  funds 
loaned  out  by  him  in  obedience  to  the  de- 
crees of  the  court,  amounting  to  $2,029.76. 
The  aggregate  of  these  amounts  is  $701.42. 
There  went  into  Mr.  Price's  hands  large  sums 
of  money  belonging  to  other  heirs  of  Henley 
Chapman,  l^is  was  distributed  to  the  par- 
ties entitled  soon  after  it  came  into  the 
bands  of  the  receiver.  In  his  testimony,  Mr. 
Price  says  he  took  no  commission  on  the 
funds  going  to  the  Chapman  heirs,  other  than 
those  representing  the  A.  A.  Chapman  inter- 
est or  share,  and,  by  way  of  explanation, 
that  these  funds  occasioned  him  no  trouble, 
and  imposed  upon  him  but  slight  responsi- 
bility, as  they  were  paid  out  very  'soon  after 
the  receipt  thereof,  and  had  been  paid  into 
a  bank  to  his  credit  On  this  point,  his  tes- 
timony is  as  follows:  ''By  some  tacit.  If  not 
expressed,  understanding,  no  commission  was 
allowed  me  in  the  distribution  of  the  funds 
received  under  the  decrees  of  January  27, 
1899,  and  October  26,  1900,  set  forth  in  my 
first  report,  which  was  confirmed  by  the 
court,  and  which  was  filed  September  9» 
1902.  These  funds  were  really  never  han- 
dled by  me  in  any  way,  except  that  they 
were  paid  into  bank,  immediately  checked 
out,  and  the  distribution  of  them  was  com- 
paratively simple,  as  Judge  Strothers  at  that 
time  received  the  checks  for  nearly  all  of 
the  parties  In  interest,  and  disbursed  them 
himself;  but  it  will  be  noticed  that  the  A. 
A.  Chapman  Interest  in  these  funds  was 
left  in  my  hands,  because  of  the  pending 
litigation  with  reference  to  it  and  I  was 
required  to  loan  it  out,  and  I  did  so."  This 
is  relied  upon  as  evidence  of  an  agrjeement, 
contemporaneous  with  his  appointment,  to 
serve  as  receiver  without  compensation.  It 
does  not  sustain  that  view.  Manifestly  U 
was  subsequent,  and  imports  only  a  con« 
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cession  or  relliiquishment  of  compensation, 
founded  upou  facts  aad  circumstances  show- 
^Ing  lack  of  responsibility,  care,  and  trouble, 
relating  to  tbat  portion  of  the  fund.  We 
find  no  evidence  of  a  prior  agreement  for 
gratuitous  service  as  receiver.  Mr.  Price 
had  an  interest  in  the  fund  through  his  firm, 
and  sustained  a  friendly  relation  toward 
the  appellants  as  their  counsel  and  cotenant 
in  the  land  involved  in  the  litigation,  and 
realized  large  returns  from  it,  circumstances 
which  might  have  induced  him  to  serve  with- 
out compensation,  had  they  been  urged  upon 
him  in  that  connection,  but  no  such  agreement 
is  shown.  His  allowances  come  out  of  the 
gross  fund,  so  that  his  associates  are  not 
thereby  charged  a  commission  for  handling 
his  own  share.  In  other  words,  he  bears 
this  burden  pro  rata  with  them.  In  these 
circumstances,  we  see  no  denial  of  discre- 
tionary power  in  the  trial  court  to  allow 
him  commissions,  nor  any  abuse  of  discretion 
In  the  rate  of  commission  allowed.  The 
commissioner  based  his  disallowance  of  com- 
missions partly  upon  the  untenable  view  of 
obligation  Imposed  by  the  contract  of  em- 
ployment to  collect  and  pay  over  as  attorney 
the  money  recovered.  Exigencies  of  the 
case  made  necessary  a  receivership,  not  at 
all  included  in  the  employment  as  attorney, 
and  probably  not  contemplated.  The  fund 
would  have  gone  into  the  hands  of  the  gen- 
eral receiver  of  the  court,  or  some  other 
person  as  special  receiver,  had  not  Mr.  Price 
been  appointed. 

The  amount  of  the  allowance  is  challeng- 
ed, upon  the  theory  of  a  double  charge  upon 
about  $3,000  of  the  royalties.  Certain  state- 
ments in  Price's  deposition  constitute  the 
basis  of  this.  He  said  that  in  the  distribu- 
tion of  royalties,  covering  the  period  of  1902 
and  1903,  commissions  had  been  allowed  him 
on  the  royalties  received  and  disbursed;  that 
these  commissions  were  taken  from  the  whole 
fond;  that  in  some  instances  he  had  charged 
these  commissions  again  in  the  statement  ac- 
companying his  last  report;  that  this  mistake 
should  be  corrected;  and  that  no  commis- 
sions had  been  allowed  him  on  any  of  the 
items  from  the  fourth  quarter  of  1903  to  the 
second  quarter  of  1905,  prior  to  the  date  of 
his  deposition.  In  another  part  of  his  testi- 
mony, he  says  the  amounts  charged  from  July, 
1900,  to  and  including  the  third  quarter  of 
1903,  are  the  amounts  received  after  the  com- 
mission had  been  taken  out.  For  some  reason 
nndisclosed,  the  court,  in  reforming  the  com- 
missioner's report,  took  no  notice  of  this  ad- 
mission, treated  the  net  charges  as  gross 
charges,  and  allowed  commission  thereon.  Of 
course  this  is  an  erroneous  allowance,  and 
amounts  to  $181.20. 

[4]  Though  ordered  by  the  court  to  loan 
out  the  funds  In  his  hands  to  the  credit  of 
the  owners  of  the  A.  A.  Chapman  interest, 
the  receiver  retained,  nnloaned  foi:  a  period 
of  about  two  years,  the  sum  of  $3,854.98,  part 
of  the  amount     The  commissioner  charged 


him  with  5  per  cent  interest  on  this  sum  for 
that  time,  amounting  to  $385.50.  On  an  excep- 
tion to  this  charge,  the  court  struck  it  out  and 
modified  the  report  to  that  extent.  The  re- 
ceiver makes  no  satisfactory  explanation  of 
his  failure  to  loan  said  sum.  Having  ad- 
mitted such  failure,  he  says,  "At  that  time, 
there  was  difficulty  in  loaning  funds  on  call, 
and  I  did  the  best  I  could  with  it,  and  have 
accounted  for  whatever  interest  was  receiv- 
ed." Having  in  his  hands  in  19aS  about  $13,- 
470,  which  had  been  loaned,  and  was  bearing 
interest,  he  disbursed  the  sum  of  $5,388.30 
under  an  order  of  the  court,  part  of  which 
might  have  been  paid  with  the  Idle  money 
above  mentioned.  Instead  of  doing  that,  he 
collected  enough  of  the  money  he  had  loaned 
to  make  that  disbursement.  He  does  not  say 
the  borrower  would  not  have  retained  the 
money  then  collected,  so  as  to  enable  him  to 
use  the  idle  money;  nor  does  he  show  any 
special  effort  to  loan  the  latter.  On  the 
whole,  we  think  his  explanation  is  insufficient, 
and  does  not  sustain  the  action  of  the  court 
in  striking  out  this  charge  for  interest.  Un- 
der such  circumstances,  a  receiver  is  liable 
for  interest  Roller  v.  Paul,  106  Va.  214,  55 
S.  E.  558;  Hooper  v.  Winston,  24  111.  353; 
Rosenthal  v.  McGraw,  138  Fed.  721,  71  C.  C. 
A.  277;  High,  Rec.  §  804;  Beach,  Rec.  (2d 
Ed.)  5  757. 

[5]  After  the  court  had  heard  and  passed 
upon  these  and  other  contentions  raised  upon 
the  commissioner's  report  by  exceptions,  but 
before  the  entry  of  the  decree  complained 
of,  the  receiver  discovered  an  item  of  $110.82, 
a  payment  by  check  to  W.  A.  Wade,  attorney 
for  himself,  George  B.  Wade  and  Allen, 
which  is  not  in  any  way  disputed,  and  which 
he  had  neglected  by  oversight  to  present  to 
the  commissioner.  The  allowance  of  this  was 
resisted  upon  the  technical  ground  that  it  had 
been  presented  too  late.  It  was  a  credit  to 
which,  but  for  this  technical  objection,  the 
receiver  was  admittedly  entitled.  The  court 
still  had  the  cause  within  its  Jurisdiction, 
with  power  to  do  substantial  Justice  between 
the  parties.  Upon  sufficient  cause  shown,  it 
could  'have  set  aside  Its  decree,  had  it  been 
actually  entered,  and  recommitted  the  cause 
to  its  commissioner.  We  have  no  douht  about 
the  propriety  of  the  allowance  of  this  item. 

[6]  Refusal  of  the  court  to  pass  upon  cer- 
tain exceptions  to  testimony,  relating  to  the 
Mollohan  attorney's  fee,  brought  to  its  atten- 
tion after  the  hearing  and  decision,  but  be- 
fore entry  of  the  decree,  is  assigned  as  error. 
Assuming  the  inadmissibility  of  some  of  thin 
testimony,  without  actually  deciding  it,  we 
may  say  the  mere  admission  of  it  constitutes 
no  cause  for  reversal  of  the  decree,  since  the 
court,  unlike  a  Jury,  may  exclude  from  con- 
sideration such  evidence  found  in  the  record 
in  arriving  at  Its  findings,  without  formally 
noting  such  exclusion.  In  view  of  this,  the 
appellate  court  goes  no  further  than  to  see 
whether  the  competent  evidence  sustains  the 
finding  of  the  trial  court    Part  of  the  evi- 
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lence  excepted  to  may  have  been  inadmis- 
sible, but,  as  we  think  the  allowance  of  the 
attorney's  fee  is  sustained  by  admissible  and 
competent  evidence,  such  as  Mr.  Mollohan's 
conversation  with  W.  A.  Wade,  and  the  facts 
and  circumstances  adverted  to  in  the  dis- 
position of  the  assignment  of  error,  based  up- 
on the  allowance  of  that  claim,  we  consider 
It  unnecessary  to  pass  upon  the  admissibility 
of  the  balance  of  the  evidence,  or  the  action 
of  the  court  in  refusing  to  consider  the  excep- 
tions. * 

For  the  reasons  stated,  the  decree  complain- 
ed of  is  reversed  and  set  aside,  in  so  far  as 
it  sustained  the  receiver*s  first  exception  to 
the  report  of  the  commissioner,  and  modified, 
in  so  far  as  it  sustains  the  special  receiver's 
second  exception  to  that  report,  by  deducting, 
from  the  allowance  of  commissions  to  him, 
the  sum  of  1181.20.  The  report  of  the  com- 
missioner, as  reformed  and  confirmed  by  said 
decree,  will  also  be  corrected  by  charging 
said  receiver  with  an  additional  sum  of 
$385.50,  on  account  of  interest  which  he 
should  have  acquired  by  loaning  out  said  sum 
of  $3,854.98,  and  by  deducting  from  the  com- 
missions allowed  the  said  sum  of  1181.20, 
allowing  him  commission  on  said  sum  of 
$385.50,  amounting  to  $19.28,  increasing  the 
total  fund  in  his  hands  by  the  sum  of  $547.42, 
and  charging  him  interest  at  6  per  cent  on 
$410.56,  three-fourths  of  the  sum  so  added, 
belonging  to  Allen  and  the  Wades,  from  Feb- 
ruary 14,  .1905,  until  December  14,  190G, 
amounting  to  $45.16,  which  two  sums,  together 
with  $88.90  decreed  by  the  court  to  Allen  and 
the  Wades,  make  a  total  of  $544.62,  and,  as 
so  modified  and  corrected,  the  commissioner's 
report  will  be  confirmed,  and  a  decree  enter- 
ed, requiring  the  receiver  to  pay  to  W.  H. 
H.  Allen,  W.  A.  Wade,  and  Geo.  B.  Wade,  or 
their  attorney,  said  sum  of  $544.62,  with  in- 
terest thereon  from  December  14,  1906,  to- 
gether with  costs  in  this  court  and  costs  in 
the  court  below,  as  provided  in  the  decree 
appealed  from. 
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(ByUahuB  hy  the  Court.) 

DiVOBCB     (§§     129,     133*)— DESEBTIOlf— Adul- 

TKBT— Evidence. 

On  a  bill  by  a  husband  seekinz  a  divorce 
a  mensa  et  tfaoro  on  the  |rn>und  of  desertion, 
and  an  answer  and  cross-bill  by  defendant,  ad- 
mitting desertion,  but  charging  adultery  in  jus- 
tification thereof,  and  as  a  ground  also  for  a 
divorce  a  vinculo  matrimonii  prayed  for,  the 
facts  proven  show  desertion  by  the  wife,  but 
not  aoultery  by  the  husband,  entitling  him  to 
the  relief  prayed  for.  and  precluding  her  from 
a  divorce  from  the  bonds  of  matrimony. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  §S  129.  133.«] 


Appeal  from  Circuit  Court,  Ohio  County. 

Bill  by  Charles  H.  Duncan  against  Sarah 
Duncan.  Bill  and  cross-bill  dismissed,  and 
plaintiff  appeals.  'Reversed  in  part,  and  af- 
firmed in  part. 

J.  J.  Coniff,  for  appellant  Handlan  &  Rey- 
mann,  for  appellee. 

MILLER,  J.  In  a  suit  for  divorce  a  mensa 
et  thoro,  brought  by  plaintiff,  the  husband, 
against  defendant,  the  wife,  on  the  ground  o£ 
desertion,  and  on  her  answer  and  cross-bill 
seeking  a  divorce  a  vinculo  matrimonii,  for 
alleged  adultery  of  plaintiff,  the  opinion  and 
decree  below  was  that  plaintiff  had  not  clear- 
ly proven  his  allegations,  and  should  take 
nothing,  and  that  his  bill  be  dismissed,  and 
that  the  allegations  of  defendant's  answer 
and  cross-bill  had  not  been  clearly  proven, 
and  that  she  should  take  nothing  thereby,  and 
that  her  said  cross-bill  be  also  dismissed. 

Plaintiff  has  appealed,  and  defendant  has 
assigned  cross-error  in  this  court  The  rec- 
ord is  voluminous,  and  includes  the  deposi- 
tions of  numerous  witnesses.  There  is  no 
conflict  in  the  evidence  as  to  the  fact  of  deser- 
tion by  defendant.  Not  only  is  it  distinctly 
charged  in  the  bill,  and  admitted  in  the  an- 
swer, but  it  is  fully  proven  by  numerous  wit- 
nesses, including  the  father  and  mother  of 
defendant,  with  whom  she  and  plaintiff  resid- 
ed from  the  date  of  their  marriage  in  Nov^n- 
ber,  1895,  until  August,  1906,  when  she  desert- 
ed him,  with  the  declared  purpose  never  to 
again  return  as  his  wife.  She  first  went  to 
Clarksburg,  where  her  brother  resided,  the 
plaintiff  following  her  on  the  same  train  as 
far  as  Grafton,  in  an  effort  to  induce  her  to 
return.  This  she  declined  to  do.  Plaintiff 
sent  his  mother-in-law  to  Clarksburg,  there, 
to  try  and  induce  her  daughter  to  return,  and 
before  she  died,  pending  this  suit,  she  testi- 
fied on  behalf  of  plaintiff,  that  with  pleadings 
and  tears  she  had  endeavored,  without  avail, 
to  get  her  daughter  to  go  back  home  to  her 
husband.  Defendant  did,  however,  that  same 
evening,  follow  her  mother  back  to  Wheeling, 
going  directly  to  the  home  of  her  aunt,  Mrs. 
Taylor,  and  the  following  evening,  in  com- 
pany with  a  Mrs.  Brannen,  left  for  Reno, 
Nevada.  Learning  of  her  departure,  plain- 
tiff, at  his  own  expense,  sent  his  sister-in-law, 
the  wife  of  defendant's  brother,  who  resided 
at  Clarksburg,  out  to  Reno,  to  again  try  to 
induce  his  wife  to  return  to  him.  This  effort 
also  resulted  In  failure.  Later,  in  November 
following,  plaintiff  wrote  defendant,  at  Reno, 
urging  her  to  return,  proposing  any  fair 
terms,  and  inquiring  on  what  terms  she  would 
be  willing  to  come  back  to  him.  To  this  let- 
ter she  replied,  December  6,  1906,  in  a  very 
characteristic  way,  that  she  would  return  on 
the  following  conditions,  namely,  that  he 
would  furnish  and  maintain  for  her  a  home 
in  town;  that  she  should  have  the  privilege 
of  going  and  coming,  when,  where,  and  with 
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whomsoever  she  pleased,  with  right  to  enteiv 
tain  whomsoever  she  desired,  and  that  her  ac- 
tions were  not  to  be  criticised,  or  questioned 
either  by  him  or  by  any  one  else;  that  her  rul- 
ings regarding  Dorothy,  the  little  daughter, 
should  be  supreme;  that  the  relationship  of 
husband  and  wife  should  not  exist,  except  in 
name  only ;  that  she  should  have  her  own  room, 
and  that  there  should  be  no  trespassing  there- 
in, unless  invited,  and  that  she  should  be 
clothed  and  furnished  with  spending  money 
consistent  with  her  station  in  life;  and  after 
chiding  hUn  for  alleged  disrespect,  she  adds: 
"For  Dorothy's  sake,  I  am  willing  to  make 
what  I  consider  a  sacrifice  and  return  under 
conditions  above  named,  provided  you  for- 
ward me  five  hundred  dollars,  ($500.00)  with 
which  to  pay  indebtedness  and  expenses  to 
Wheeling." 

Plaintiff  did  not  accept  this  proposition. 
In  January,  1907,  however,  defendant  return- 
ed to  Wheeling.  Plaintiff  first  learned  of  her 
return  by  telephone  message  from  his  father- 
in-law,  Mr.  John  Mendel,  received  at  his  place 
of  business,  saying  that  Mrs.  Duncan  had  re- 
turned, and  bad  gone  to  the  school  house,  and 
taken  Dorothy  from  school.  On  going  out  on 
the  street  he  met  Mrs.  Duncan  with  the  little 
girl,  in  company  with  a  Miss  Beall,  coming 
down  the  street.  He  crossed  the  street  and 
greeted  her,  took  hold  of  the  little  girl's  hand, 
and'  accompanied  both  to  the  house  of  Mrs. 
Taylor,  the  aunt,  where  he  remained  until 
evening.  He  says  that  after  sending  the  child 
out  of  the  room,  he  again  tried  to  persuade 
Mrs.  Duncan  to  return  to  his  home,  and  again 
inquired  of  her  as  to  the  conditions  on  which 
she  would  be  willing  to  go  back  and  live  with 
him.  Her  answer  was,  that  he  had  her  only 
terms  in  the  letter  she  had  written  him  from 
Reno.  He  told  her  that  he  could  not  accept 
those  terms.  After  leaving  her  he  procured 
his  mother-in-law  to  go  and  see  defendant, 
and  to  try  to  induce  her  to  return,  but  she 
did  not  succeed.  Mrs.  Duncan  remained  ob- 
durate. Later  he  sent  his  father-in-law,  and 
the  chief  of  police  after  the  little  girl,  who 
got  and  took  her  to  his  home.  Afterwards  he 
brought  this  suit 

We  think  these  and  other  facts  proven, 
clearly  establish  desertion.  If  not,  it  would 
be  difficult  to  make  out  a  case  of  that  kind. 

But  the  rights  of  the  parties  then  must  be 
determined  on  the  truth  or  falsity  of  defend- 
ant's charges  of  adultery,  as  showing  good 
cause  for  desertion;  and  as  grounds  for  the 
afi^rmative  relief  she  seeks  against  plaintiff. 
She  charges:  First,  that  some  time  prior  to 
August  26,  1906,  and  particularly  about  three 
months  prior  thereto,  she  received  informa- 
tion of  the  misconduct  and  misdoings  of 
plaintiff,  but  of  which  she  had  never  heard 
the  full  particulars  and  details,  until  on 
August  24, 1906,  when  in  her  presence,  he  was 
accused  thereof  by  Ida  Brannen;  that  some 
three  or  four  years  prior  to  that  time  she  had 
received  information  from  her  mother  that 
plaintiff  was  then  suffering  with  a  venereal 


disease,  which  he  could  not  have  contracted, 
except  by  adulterous  conduct,  her  motner,  as 
she  alleges,  then  giving  her,  what  seemed  to 
be  conclusive  proof  thereof,  but  of  which  she 
was  not  then  satisfied;  that  some  three 
months  prior  to  August  26,  1906,  she  had 
learned  that  said  charges  were  true,  and  that 
he  was  then  not  only  suffering  from  that 
disease  himself,  but  had  communicated  it  to 
her,  and  from  which  she  had  suffered  for  a 
long  time  without  knowing  the  cause,  and 
had  required  the  treatment  of  a  physician: 
second,  on  information  received  prior  and 
subsequent  to  said  date,  she  charges  that 
plaintiff,  after  his  marriage,  had  been  guilty 
of  adultery  with  Florence  Dilworth,  and 
other  women  unknown  to  defendant,  and 
that  during  the  same  period  he  had  frequent- 
ed houses  of  prostitution,  and  had  conducted 
himself  in  grossly  immoral  and  indecent 
manner  on  many  occasions. 

These  are  all  the  specific  charges  made  by 
defendant  in  her  answer;  but  without  amend- 
ment of  her  pleadings  she  undertook  to  prove 
by  Stella  Fendt,  a  common  prostitute,  that 
in  1903,  plaintiff  had  on  several  occasions 
been  guilty  of  adultery  with  her  while  she 
was  employed  in  plaintiff's  laundry;  and 
by  Sue  Ingham,  another  prostitute,  and  pro- 
prietress of  a  house  of  ill  fame,  she  proved 
that  since  the  institution ,  of  this  suit  plain- 
tiff, on  two  different  occasions,  had  been 
guilty  of  adultery  with  her.  Her  evidence 
was  objected  to,  because  relating  to  alleged 
transactions  occurring  subsequent  to  the  suit. 
However,  she  fixes  the  time  after  she  had 
been  confined  in  a  hospital  vdth  typhoid  fe- 
ver, and  had  returned  home.  She  was  almost 
positive  that  the  first  time  was  in  April^ 
1908;  later  she  swears  it  was  in  April.  The 
next  time  she  fixes  about  a  month  later,  in 
May.  The  Fendt  girl,  who  had  been  employ- 
ed in  another  laundry  before  she  was  employ- 
ed by  plaintiff,  says,  that  the  first  instance 
with  her  was  at  uight,  in  plaintiff's  laundry; 
the  next  time  at  an  assignation  house  in 
Wheeling,  to  which  plaintiff  took  her. 

An  effort  was  also  made  to  convict  plaintiff 
of  improper  relations  with  other  female  em- 
ployees. This  was  a  signal  failure,  for  want 
of  proof.  The  Fendt  girl  swore  that  plain- 
tiff had  had  such  relations  with  nearly  all 
of  his  female  help.  The  only  one  specific- 
ally mentioned  was  a  young  woman  whose 
father  had  died,  and  whom  plaintiff  was  seen 
taking  to  an  undertaking  establishment  one 
day  in  his  buggy.  No  proof  was  offered  con- 
necting him  with  any  improper  conduct  with 
Miss  Dilworth,  as  charged  in  defendant's 
answer. 

Defendant  is  flatly  contradicted  by  her 
mother,  as  to  the  alleged  information  ob* 
tained  from  her.  She  denies  that  she  ever 
gave  her  any  such  information,  or  that  it 
in  fact  existed.  Both  father  and  mother 
attest  the  good  character  and  habits  of  plain- 
tiff, and  his  kindness  and  devotion  to  his 
family   and  to  them.    The  Fendt  woman  is 
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flatiy  contradicted  not  only  by  plaintiff  him- 
self, but  by  many  corroborating  facts  and 
circumstances;  also  by  the  evidence  of  an- 
other female  employee  who  swears  that  she 
worked  with  Miss  Fendt,  and  that  when  the 
latter  worked  at  night  she  worked  with  her, 
and  went  away  with  her;  and  the  foreman 
and  the  time-book  kept  by  him,  showing  extra 
time  made  by  these  two  women,  corroborate 
these  witnesses.  A  young  lady  bookkeeper 
employed  by  plaintiff  gives  strong,  direct  and 
corroborating  evidence  contradictory  of  the 
story  of  the  Fendt  girl.  An  affidavit  made 
by  Miss  Fendt  at  the  instance  of  defendant's 
counsel,  before  her  evidence  was  taken,  is 
in  conflict  with  her  testimony  on  the  witness 
stand,  in  some  Important  particulars.  Plain- 
tiff swears  that  after  his  foreman  had  dis- 
charged Miss  Fendt,  she  appealed  to  him  to 
get  her  reinstated,  and  that  when  he  declin- 
ed, she  told  him,  with  an  oath,  that  she  would 
get  even  with  him.  She  does  not  deny  this. 
This  fact  is  relied  on  to  show  motive  on  the 
part  of  this  woman  to  swear  falsely. 

Respecting  the  Ingham  woman,  her  testi- 
mony stands  wholly  unsupported.  Plaintiff 
had  some  trouble  with  her  about  a  laundry 
bill.  He  flatly  contradicts  her,  and  she  is 
also  contradicted  by  the  driver  of  plaintiff's 
laundry  wagon,  who  swears  that  he  accom- 
panied plaintiff  on  each  visit  to  her  house,  to 
see  her  about  the  bill,  and  that  at  no  time 
was  plaintiff  out  of  his  plain  sight  while  In 
the  witness'  house.  Both  swear  that  plain- 
tiff requested  the  driver  to  follow  him  into 
the  house,  and  not  to  allow  him  to  get  out 
of  his  sight,  that  because  of  the  trouble  he 
was  then  having  with  his  wife,  he  feared 
he  might  be,  as  he  has  been,  charged  with 
improper  conduct  with  this  woman.  Another 
fact  stipulated  by  counsel,  tending  strongly 
to  contradict  this  woman,  and  shown  by  the 
hospital  records  is,  that  she  went  into  the 
hospital  March  23,  1908,  and  did  not  leave 
until  May  2nd,  so  that  plaintiff  could  not 
have  had  his  first  intercourse  with  her,  as 
she  swears,  in  April  of  that  year. 

The  strongest  evidence  in  support  of  the  de- 
fendant's cross-bill,  is  that  of  Dr.  Plant  His 
testimony  was  objected  to,  on  the  ground  of 
bis  professional  relationship  to  plaintiff.  He 
seems  to  have  given  his  testimony  willingly, 
regardless  of  the  objection.  Plaintiff  swears 
be  discharged  him  from  service,  and  after- 
wards had  some  trouble  with  him  in  con- 
nection with  one  Johnson,  at  his  laundry.  Dr. 
Plant's  testimony  in  substance  is,  that  in  the 
fall  of  1903,  correcting  himself  he  said,  in  the 
summer  of  1903,  he  was  called  to  see  the  plain- 
tiff, and  found  him  suffering  from  a  catarrhal 
condition  of  the  sexual  organ,  which  he  pro- 
nouneed  gonorrhoea,  and  that  upon  a  micro- 
scopic test,  he  found  the  germ  gonococcus  in 
this  discharge;  that  he  also  found  evidences 
that  the  plaintiff  had  been  previously  treated 
for  the  same  disease.  He  also  swears  that 
two  or  three  weeks  after  this  he  was  called 
to  see  Mrs.  Duncan,  professionally,  and  that 


he  also  found  her  suffering  with  an  inflam- 
matory condition  of  the  uterus,  ovaries  and 
fallopian  tubes,  and  the  presence  of  gonococ- 
cus in  her  vaginal  discharges;  that  he  in- 
formed plaintiff  of  these  facts,  and  that  upoa 
his  advice  arrangements  were  made  to  take 
her  to  the  hospital,  for  an  operation.  Plain- 
tiff, while  admitting  that  Dr.  Plant  was  call- 
ed by  him,  and  afterwards  by  his  wife  in 
this  professional  way,  yet  he  swears  that  he 
stoutly  protested  at  the  time  against  the  di- 
agnosis of  Dr.  Plant.  He  says  that  he  had 
never  in  any  way  subjected  himself  to  the 
dangers  of  such  disease,  and  tliat  he  had 
not  communicated  It  to  his  wife.  He  admits 
that,  urged  by  Dr.  Plant  to  do'so,  he  had  gone 
with  him  to  the  hospital  and  looked  at  a 
room,  which  would  be  satisfactory  in  case 
an  operation  was  found  necessary,  but  that 
on  that  occasion  he  had  distinctly  told  the 
doctor  he  would  not  permit  his.  wife  to  go 
to  the  hospital  for  such  operation,  without 
the  consultation  and  advice  of  one  or  more 
other  physicians,  that  an  operation  was  la 
fact  necessary.  He  then  or  soon  afterwards 
demanded  of  Dr.  Plant  his  burfor  services 
rendered,  and  called  Dr.  Frank  L.  Hupp,  a 
reputable  physician,  who  made  an  examina- 
tion of  plaintiff's  wife,  and  who  pronounced 
the  discharge  not  gonorrhoea,  but  leucorrhoea, 
with  which  he  testified  most  women  suffer, 
more  or  less,  after  childbirth,  and  with  which 
plaintiff  testifies  his  wife  had  suffered  ever 
since  the  birth  of  her  child,  Dorothy.  Oa 
the  advice  oi  Dr.  Hupp  Mrs.  Duncan  got  out 
of  bed,  went  about  her  duties,  took  treatment 
from  him,  and  while  Dr.  Plant  gives  it  as 
his  opinion  that  she  Is  still  afflicted  with 
gonorrhoea,  Mrs.  Duncan  herself  does  not  pre- 
tend to  be  seriously  afflicted  in  any  way« 
She  continued  thereafter  to  reside  with  her 
husband,  until  she  broke  off  her  marital  re- 
lations, as  alleged,  in  August  or  September, 
1906.  And  it  must  not  be  forgotten,  that  the 
defendant  charges  in  her  cross-bUl,  that  her 
mother,  some  three  years  previous,  had  given 
her  information  which  amounted  to  conclu- 
sive proof,  that  plaintiff  was  then  suffering 
with  a  venereal  disease.  After  getting  this 
information  she  continued  to  live  and  to  co- 
habit with  him  as  his  wife,  without  com- 
plaint, so  far  as  the  record  shows. 

Respecting  the  opinion  of  Dr.  Plant,  as  to 
the  nature  of  his  malady,  plaintiff  further 
swears,  that  a  day  or  two  after  Dr.  Plant  had 
expressed  his  opinion,  he  called  Dr.  N.  D. 
Jobes,  who,  after  an  examination,  gave  it  as 
his  opinion  that  the  plaintiff  did  not  have 
gonorrhoea,  but  that  his  trouble  was  the 
temporary  result  of  injuries  received  aftiort- 
ly  prior  to  that  time,  from  the  falling  of 
a  box  upon  his  back,  evidenced  by  severe 
bruises,  which  he  found  there,  and  which 
yielded  readily  to  external  treatment,  pre- 
scribed by  Dr.  Jobes;  that  within  a  week's 
time  the  trouble  was  gone,  and  that  he  has 
not  from  that  day  forward  suffered  from 
that  or  any  like  malady.   Dr.  Jobes,  as  a  wit- 
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ness  for  the  plaintiff,  fully  corroborates  him. 
H^  did  not  make  a  microscopic  examination, 
as  Dr.  Plant  professes  to  have  done,  but 
states  It  as  his  opinion,  after  an  examination 
of  the  discharge,  and  from  the  manner  In 
which  It  yielded  to  treatment,  that  the  plain- 
tiff was  not  afflicted  as  Dr.  Plant  had  ad- 
vised. 

There  Is  much  evidence  of  other  witnesses, 
pertaining  to  the  conduct  of  plaintiff  and  de- 
fendant, and  reflecting  their  relationship  to 
each  other,  and  more  or  less  pertinent,  but 
which  It  Is  Impossible  to  detail  In  a  Judicial 
opinion,  and  we  are  satisfied,  as  was  the 
court  below,  that  the  defendant's  charges 
against  her  husband  are  not  sustained,  and 
that  her  cross-bUl  was  properly  dismissed. 

Another  circumstance,  not  heretofore  men- 
tioned, has  Impressed  us,  that  Is,  that  the 
Immediate  cause  of  defendant's  breaking  off 
matrimonial  relations,  with  plaintiff,  and  de- 
serting him,  does  not  seem  to  have  been  his 
alleged  infidelity,  of  which  she  says  she  had 
obtained  information  by  her  mother  months 
before,  amounting  to  conclusive  proof.  The 
immediate  occasion  of  her  going  away  was 
the  objection  her  husband,  and  her  father 
and  mother  all  Interposed,  the  nfght  before 
she  left,  to  her  going  off  with  young  un- 
married men.  In  company  with  Mrs.  Brannen, 
to  a  fishing  club,  in  an  out  of  the  way  place, 
and  returning  with  them  late  at  night  After 
Mrs.  Brannen  had  left,  to  use  the  defendant's 
own  langniage,  "Mr.  Duncan  and  I  went  up- 
stairs, and  he  was  still  scolding  quite  a 
good  deal,  and  I  told  him  that  things  now 
were  all  over  between  us;  that  I  never  in- 
tended to  live  with  Mm  again  as  his  wife, 
and  would  leave  the  next  morning."  In  this 
conversation,  she  does  say  that  Mrs.  Brannen 
accused  the  plaintiff  of  being  untrue  to  her, 
to  which  he  replied  that  she  was  **talking 
about  things  she  didn't  know  anything 
about,"  but  that  as  he  did  not  more  specif- 
ically deny  Mrs.  Brannen's  accusations,  she 
interpreted  what  he  did  say  to  be  an  admis- 
sion of  its  truth.  This  Mrs.  Brannen,  who  is 
a  cousin  of  defendant,  and  the  woman  with 
whom  she  traveled  to  Reno  a  few  days  after- 
ward, was  not  examined  as  a  witness  on 
either  side.  The  evidence  convinces  us  that 
this  woman  was  the  disturbing  element  in 
this  family.  It  was  from  her  home,  in  Reno, 
that  defendant  made  her  declaration  of  in- 
dependence, in  her  letter  to  her  husband  of 
December  6,  1906.     - 

We  are  very  reluctant  to  disturb  the  de- 
cree of  the  court  below  In  a  divorce  proceed- 
mg,  and  particularly  so,  coming  as  this  one 
does  from  the  hands  of  so  able  and  pains- 
taking Judges,  as  those  of  the  circuit  court 
of  Ohio  County;  but  we  have  a  duty  to  per- 
form as  well  as  they.  The  plaintiff  sought 
relief  on  the  ground  of  desertion.  Desertion 
is  admitted  and  fully  proven.  It  was  incum- 
bent upon  the  defendant,  if  she  would  defeat 
the  plaintiff,  or  sustain  her  grounds  of  cross 


relief,  to  prove  her  charges  of  infidelity. 
This  the  decree  below  says  she  did  not  suc- 
cessfully do.  On  the  evidence,  we  are  of  the 
same  opinion.  If  then  the  plaintiff  has 
proved  his  case,  and  the  defendant  has  failed 
in  the  proof  of  her  allegations  against  him, 
we  do  not  see  how  we  can  withhold  from  him 
the  relief  prayed  for.  We  must  look  at  this 
case  as  we  do  at  all  other  dvU  causes.  We 
must  determine  the  rights  of  the  parties  in 
the  same  way,  based  on  the  pleadings  and 
proofs,  giving  them  their  full  legal  force  and 
effect  We  do  not  see  how  we  can  Justly 
deny  plaintiff  relief. 

No  legal  propositions  have  been  argued  or 
presented  for  decision.  The  case  Involves 
no  new  legal  principles.  Our  conclusion  is 
to  reverse  the  decree  below,  in  so  far  as  It 
denies  plaintiff  relief  and  dismisses  his  bill; 
and  to  enter  such  decree  here  as  we  think 
the  circuit  court  should  have  entered,  ad- 
Judging  the  plaintiff  entitied  to  th6  relief 
prayed  for,  and  that  plaintiff  and  defendant 
be  divorced  a  mensa  et  thoro,  as  prayed  for 
In  his  bllL 


(68  W.  Va.  619) 

PERRY  et  aL  v.  McDONALD  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  31,  1911.) 

(Syllabua  hy  the  Court,) 

1.   QUIETINO     TiTLB     (§     I*)— WHEN     SUIT     IS 

Maintainable. 

The  holder  of  the  true  superior  title  to 
land  which  is  in  his  actual  possession  may 
maintain  a  suit  in  equity  to  remove  from  his 
title  the  cloud  of  a  claim  by  another  under  an 
inferior  title. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tie.  Cent.  Dig.  §§  1,  2;  Dec.  Dig.  §  I.*] 

2.  Quieting    Title    (f    12*)— Jubisdiotion— 

Possession. 

That  the  possession  relied  on  by  a  j>lain- 
tiff  in  a  suit  to  remove  cloud  was  taken  m  the 
night  time,  or  for  the  purpose  of  bringing  suit, 
when  no  prior  exclusive  possession  was  dis- 
turbed or  tortious  act  committed,  will  not  de- 
prive equity  of  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  Sf  8-12,  44,  45;  Dec  Dig.  § 
12.«] 

Appeal  from  Circuit  Court,  Bummers 
County. 

Bill  by  Mary  A.  Perry  and  others  against 
George  R  McDonald  and  others.  Decree 
for  plaintiffs,  and  defendant  McDonald  ap- 
peals.   Affirmed. 

Chafln  &  Bland  and  Vinson  &  Thompson, 
for  appellant  Ragland  ft  Greene  and  Camp- 
bell, Brown  &  Davis,  for  appellees. 

ROBINSON,  J.  In  this  suit  for  the  re- 
moval of  cloud  from  title  to  land,  the  bill 
sets  up  a  superior  title  in  plaintiffs  as 
against  an  inferior  one  In  defendant  and  al- 
leges that  plaintiffs  are  in  actual  posses- 
sion.    On  the  hearing  of  the  cause,   from 


*For  oilier  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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the  pleadings  and  proofs,  the  court  grant- 
ed plaintiffs  the  relief  sought.  The  decree 
in  their  behalf  is,  by  defendant's  appeal, 
challenged  as  erroneous. 
.  There  Is  no  merit  in  the  assignment  that 
the  court  erred  in  overruling  the  demurrer 
to  the  bill.  Defendant  argues  that  the  bill 
does  not  aver  that  the  title  of  the  party 
whose  superior  deed  is  relied  on  by  plaintiffs 
is  now  vested  in  them.  This  point  is  not 
well  taken.  The  bill  sufficiently  shows  that 
plaintiffs  are  the  heirs  of  the  grantee  in  this 
deed,  and  that  the  title  is  now  in  them  by 
descent 

[1]  Defendant  further  contends  that  no 
such  suit  as  this  one  can  be  maintained. 
That  a  party  in  actual  possession  of  land 
may,  by  a  suit  in  equity,  remove  a  cloud 
from  his  title  Is  too  well  settled  to  be  dis- 
cussed here.  "One  In  actual  possession  of 
land  under  superior  title  may  go  into  a 
court  of  equity  to  remove  the  cloud  over  his 
title  arising  from  a  claim  under  color  of  title 
th*ereto  by  another  under  an  inferior  ad- 
verse title."  Whitehouse  v.  Jones,  60  W. 
Va.  680,  55  S.  E.  730,  12  L.  R.  A.  (N.  S.) 
49. 

[2]  The  mere  fact  that  plaintiffs  went  in- 
to possession  of  the  land  in  the  night  time 
cannot  defeat  their  right  to  rely  upon  that 
I>osses8ion  as  a  basis  of  this  suit  The  act 
was  not  unlawful  or  tortious.  Defendant 
has  not  shown  that  he  was  in  absolute  pos- 
session at  that  time.  The  only  possession 
on  his  part  prior  to  the  entry  of  plaintiffs 
was  by  occasional  acts  of  tcU^ing  a  little 
coal  and  cutting  timber  therefrom,  through- 
out a  great  number  of  years.  He  exercised 
no  exclusive  possession.  The  land  was  open. 
It  had  not  been  taken  in  by  the  enclosure  of 
defendant  or  by  actual,  exclusive  and  con- 
tinuous occupancy  on  his  part  Entry  there- 
on could  be  made  without  ousting  him;  for 
he  was  not  in  complete  possession  himself. 
Under  such  circumstances  it  cannot  be  said 
that  the  entry  of  plaintiffs  was  forcible,  tor- 
tious, fraudulent,  or  unlawful.  It  is  true 
that  the  possession  which  gives  Jurisdiction 
in  suits  to  quiet  title  must  be  such  as  was 
acquired  in  a  legal  way,  and  that  posses- 
sion wrongfully  obtained  by  force  or  fraud 
will  not  suffice.  32  Cyc.  1341.  The  facts 
presented  in  the  case  before  us,  however, 
plainly  do  not  show  a  violation  of  that 
principle.  They  do  not  show  a  wresting  of 
the  possession  from  defendant  An  exclu- 
sive prior  possession  was  not  disturbed,  and 
tortious  acts  were  not  committed.  It  is 
immaterial  that  possession  may  have  been 
taken  for  the  purpose  of  instituting  suit. 
Eraus  v.  Congdon,  161  Fed.  18,  88  C.  C.  A. 
182;    Apperson  v.  Allen,  42  Mo.  App.   537. 

Plaintiffs  proved  that  they  were  in  actual 
possession  of  the  land  and  that  they  were 
the  lega]  owners  thereof  by  a  title  superior 


to  that  under  which  defiendant  claimed. 
The  decree  asserting  their  title  and  annul- 
ling defendant's  deed  is  a  rightful  one,  and, 
therefore,  will  be  affirmed. 


(69  W.  Va.  653) 

FRENCH  v.  BENNETT,  Judge,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oet  31,  1911.) 

(Byllabus  hy  the  Court) 

1.  Mandamus  (§  81*)— To  Cotntrs— Refusai. 
TO  Taks  Jurisdiction. 

If  an  inferior  court  refuse  to  take  and  ex- 
ercise jurisdiction  of  a  case,  when  by  law  it 
has  jurisdiction,  mandamus  will  be  awarded  to 
compel  it  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §9  74,  75 ;   Dec.  Dig.  §  31.*] 

2.  Elections  (§  275*)  —  Contest  —  Juusdio* 
TiON— County  Courts. 

The  county  court  of  Fayette  county  has 
jurisdiction  of  a  contest  for  the  office  of  judge 
of  the  criminal  court  of  that  county,  and  the 
circuit  court  of  that  county  has  jurisdiction 
of  an  appeal  therein. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  {  275.«] 

Petition  by  Edmund  R.  French  for  writ 
of  mandamus  against  W.  R.  Bennett  Judge, 
and  others.    Writ  awarded. 

W.  B.  R.  Byrne  and  C.  R.  Snmmerfleld, 
for  petitioner.  Dillon  &  Nuckolls,  for  re- 
spondents. 

BRANNON,  J.  At  the  general  election  in 
November,  1910,  John  T.  Simms  was  the 
Republican  candidate  for  judge  of  the  crim- 
inal court  of  Fayette  county,  and  Edmund 
R.  French  was  the  Democratic  and  Inde- 
pendent Republican  candidate.  On  the  face 
of  the  returns  French  was  elected,  and  on  a 
recount  of  the  ballots  Simms  was  declared 
elected.  French  then  instituted  a  contest 
in  the  county  court,  which  sustained  a  de- 
murrer and  a  motion  to  quash  the  petition 
and  notice  filed  by  French,  and  dismissed 
them  on  the  ground  that  the  office  of  judge 
of  said  erimlual  court  was  a  state  office 
and  the  county  court  had  no  jurisdiction. 
French  appealed  to  the  circuit  court  The 
circuit  court  sustained  a  demurrer  to  the 
petition  and  notice  of  contest,  stating  in  its 
order  that  its  action  was  upon  the  ground 
that  the  office  of  judge  of  the  criminal  court 
of  Fayette  county  is  a  state  and  not  a  county 
office.  Thus  it  held  that  the  court  had  no 
jurisdiction,  and  refused  to  proceed  further 
and  hear  the  merits  of  the  contest  £^ench 
has  applied  to  this  court  for  a  writ  of  man- 
damus to  require  the  circuit  court  to  enter- 
tain jurisdiction  of  said  appeal  and  proceed 
to  hear  and  determine  It 

[1]  The  first  question  is  whether  manda- 
mus is  the  proper  remedy.  For  Simms  a 
volume  of  authority  and  argument  is  pre- 
sented for  the  claim  that  a  writ  of  error  is 
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tbe  pTox)er  remedy,  and  that  mandamiis  does 
not  Ue.  It  has  over  and  over  been  held 
that  mandamns  does  lie  where  the  inferior 
court  refuses  to  take  Jurisdiction  where  by 
law  It  ought  to  do  so.  Roberts  v.  Paul.  50 
W.  Va.  528,  40  S.  B.  470.  True,  a  writ  of 
error  would  lie  in  the  case,  but  that  does 
not  exclude  mandamus  in  a  case  where 
the  Inferior  court  refuses  wholly  to  entertain 
tbe  case  on  the  claim  of  want  of  Jurisdiction. 
National  Bank  t.  Burdette,  71  S.  E.  3d9; 
King  y.  Mason,  00  W.  Va.  607,  56  S.  E.  377. 
In  order  to  shut  out  mandamus,  the  other 
remedy  must  be  adequate  under  the  circum- 
stances of  the  particular  case,  as  these  cases 
hold.  If  we  drive  French  to  a  writ  of  error 
we  would  have  the  delay  of  going  through 
this  court,  and  pending  his  writ  of  error 
the  whole  or  material  part  of  the  term  of 
four  years  would  expire,  and  if  he  reversed 
the  case  he  would  have  to  go  back  to  the 
circuit  court  and  try  Hie  merits.  If  the 
term  should  run  out  pending  his  writ  of  er- 
ror, it  would  be  dismissed  as  a  moot  case, 
or  the  term  may  run  out  during  the  trial 
of  appeal  in  the  circuit  court;  whereas, 
mandamus  compels  the  immediate  trial  of 
the  appeal.  But  I  repeat  that  mandamus 
lies  when  an  inferior  court  ought  to  take 
Jurisdiction,  but  refuses  to  do  so.  In  such 
case  mandamus  speedily  starts  in  motion  the 
obstructed  wheels  of  Justice. 

[2]  Great  length  of  argument  by  counsel 
and  many  authorities  bear  on  the  question 
whether  the  office  of  Judge  of  the  criminal 
court  is  a  state  or  county  office.  As  our 
Code,  in  chapter  6,  §  3  (section  161),  gives 
the  county  court  Jurisdiction  for  trial  of 
contests  for  only  county  and  district  offices, 
and  section  15  (section  173)  provides  a  spe- 
cial tribunal  for  contests  as  to  state  offices, 
it  is  confidently  insisted  by  counsel  for 
Simms  that  the  county  court  has  no  Juris- 
diction for  this  contest — ^indeed,  that  no 
court  has,  because  it  is  a  state  office.  We 
do  not  deem  It  material  to  decide  this  ques- 
tion. We  are  satisfied  that  the  county  court 
has  Jurisdiction  to  try  tills  contest,  and,  as 
it  has  Jurisdiction,  the  circuit  court  has 
Jurisdiction  of  the  appeal.  The  Constitution, 
In  article  4,  making  general  provisions  as 
to  elections,  in  section  11  (Code  1906,  p.  lix) 
says:  '^he  Legislature  shall  prescribe  the 
manner  of  conducting  and  making  return  of 
election,  and  of  determining  contested  elec- 
tion." Therefore,  it  matters  not  whether  an 
office  has  the  character  of  a  state  or  county 
office,  a  contest  for  it  is  regulated  by  stat- 
ute^ and  if  we  can  find  a  statute  giving  the 
county  court  power  to  try  the  contest  we 
have  in  hand,  it  plainly  has  Jurisdiction. 
This  power  is  given  by  chapter  86,  Acts  of 
1891,  creating  the  criminal  court  of  Fayette 
county.  It  provides  for  the  election  of  a 
Judge.  It  says:  *'Poll  books  for  said  election 
shall  be  prepared  by  the  clerk  of  the  said 
county  court,  and  by  him  delivered  to  the 
commissioners,   or   some   one  of  them,   ap- 


pointed to  superintend  the  election  on  that 
day;  and  said  election  shall  be  superintend- 
ed, conducted  and  returned,  and  the  result 
thereof  ascertained,  in  all  respects  as  id 
provided  for  by  law  in  regard  to  the  election 
of  county  officers,  and  all  the  provlsious  of 
the  law  in  regard  to  general  elections  shall, 
so  far  as  applicable,  govern  and  apply  to 
elections  held  under  the  provisions  of  this 
chapter;  and  the-  result  of  said  election 
shall  be  ascertained  by  the  commissioners 
of  the  coxmty  court  of  said  county,  in  the 
same  manner  as  required  in  elections  for 
county  officers  held  under  the  general  law; 
and  within  five  days  after  it  is  ascertained. 
the  result  thereof  shall  be  certified  to  tbe 
Governor,  and  he  shall  issue  a  commission 
to  the  person  elected.*'  Here  we  have  it 
broadly  provided  that  the  result  of  such 
an  election  shall  be  ascertained,  in  all  re- 
spects, as  is  provided  for  by  law  In  regard 
to  the  election  of  county  officers,  and  all 
the  provisions  of  the  law  in  regard  to  gen- 
eral elections  shall  govern  and  apply  to 
elections  under  that  act  I  hold  that  ascer 
talning  the  result  of  an  election  Includes  u 
contest,  since  the  general  law  of  elections 
provides,  not  only  for  making  out  precinct 
returns  and  ascertaining  the  result  from 
them  and  by  counting  the  ballots,  but  for 
contests  also.  I  hold  that,  when  there  is 
a  contest,  the  result,  the  final  result,  Is  not 
ascertained  until  such  contest  ends.  Its 
result  tests  the  title  of  the  office.  Judgment 
therein  declares  the  final  result  In  such 
case  there  is  no  result  until  the  end  of  the 
contest  Look  at  the  broad  language  above 
quoted  from  the  statute.  It  says  that  the 
election  shall  be  conducted  and  returned, 
and  the  result  ascertained,  in  all  respects, 
as  provided  by  law  in  regard  to  the  election 
of  county  officers,  and  all  the  provisions  of 
law  in  regard  to  general  elections  shall  ap- 
ply to  an  election  under  this  act 

As  stated  above,  the  Code  provides  that 
the  county  court  shall  try  contests  for  coun- 
ty offices.  Can  we  suppose  for  a  moment 
that  when  the  Legislature  passed  the  act 
creating  the  criminal  court,  and  made  such 
broad  provisions,  saying  that  an  election 
under  It  shall  be  conducted,  returned,  and 
the  result  ascertained  in  all  respects  as  pro- 
vided by  law  for  county  offices,  and  not 
only  that,  but  all  the  provisions  of  law 
in  regard  to  general  election  should  apply, 
the  Legislature  did  not  know  that  the  gen- 
eral law  touching  elections  provided  for  tbe 
trial  of  contests,  and  did  not  intend  to  ap- 
ply the  law  touching  contests  triable  by  the 
county  court  in  such  cases?  Can  we  suppose 
for  a  moment  that  it  intended  to  stop  with 
the  count  of  the  precinct  returns  or  count- 
ing of  ballots,  and  leave  contested  election 
unprovided  for?  This  is  a  remedial  statute, 
and  we  must  not  give  it  a  construction  which 
will  leave  a  contestant  without  a  court  for 
the  trial  of  his  case;  for  if  section  3  of 
chapter  6  of  the  Code,  giving  Jurisdiction  to 
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the  county  court  to  try  contests  for  county 
officers  does  not  apply,  then  there  Is  no  tri- 
bunal for  the  trial  of  this  contest*  because 
the  provisions  of  section  15  setting  up  a  spe- 
cial tribunal  for  the  trial  of  certain  contests 
is  limited  to  Treasurer,  Auditor,  State  Su- 
perintendent of  Free  Schools,  Attorney  Gen- 
eral, Judge  of  the  Supreme  Court  and  Judge 
of  a  circuit  court  in  its  very  letter.  This 
would  be  a  casus  omissus,  and  courts  In 
the  construction  of  statutes  never — almost 
never--allow  a  construction  leading  to  this 
result.  We  cannot  do  so  in  this  case  in 
defiance  of  the  language  of  the  statute  from 
which  we  have  quoted.  True,  section  1  of 
chapter  6  does  not  mention  the  Judge  of  the 
criminal  court,  but  it  provides  contests  for 
"any  county  or  district  office";  but  the  act 
establishing  the  criminal  court  of  Fayette 
county  says  that  the  result  of  an  election  for 
its  Judge  shall  be  ascertained  as  provided 
as  to  the  county  officers  by  general  law. 
Thus  It  incorporates  section  3,  c.  6,  into  the 
act,  makes  it  a  part  of  the  act,  for  the  pur- 
pose of  the  act 

To  give  this  act  any  other  construction 
would  be  highly  detrimental  to  public  in- 
terest and  administration.  If  we  do  not  so 
construe  this  act,  where  is  there  any  law 
for  a  contest  as  to  an  election  for  Judge  of 
the  criminal  court?  To  deny  such  construc- 
tion would  run  counter  to  well-established 
rules  of  construction  of  statutes.  In  State 
V.  Snyder,  64  W.  Va.  660,  63  S.  B.  386,  we 
laid  down  the  following  principles:  **A  stat- 
ute should  be  so  read  and  applied  as  to  make 
it  accord  with  the  spirit,  purposes,  and  ob- 
jects of  the  general  system  of  law  of  which 
it  is  intended  to  form  a  part;  it  being  pre- 
sumed that  the  legislators  who  drafted  and 
passed  it  were  familiar  with  all  existing 
law  applicable  to  the  subject-matter,  wheth- 
er constitutional,  statutory,  or  common,  and 
intended  the  statute  to  harmonize  completely 
with  the  same  and  aid  in  the  effectuation 
of  the  general  purpose  and  design  thereof, 
if  its  terms -are  consistent  therewith.*'  In 
Hassen  v.  City  of  Chester,  67  W.  Va.  278, 
67  S.  E.  731,  we  find  the  following  rule  of 
construction:  **That  which  is  plainly  within 
the  spirit,  meaning,  and  purpose  of  a  reme- 
dial statute,  though  not  therein  expressed 
in  terms,  is  as  much  a  part  of  it  as  if  it 
were  so  expressed.*'  "Of  two  permissible 
constructions  of  a  statute,  one  working  man- 
ifest injustice  and  the  other  equity  and  fair- 
ness, the  latter  is  to  be  adopted,  upon  the 
presumption  that  the  Legislature  did  not 
intend  the  result  flowing  from  the  former." 

It  is  even  contended  that  the  comprehen- 
sive provisions  of  the  act  under  considera- 
tion are  applicable  only  to  the  first  election 
under  the  act.  This  position  is  wholly  un- 
tenable on  first  view.  The  first  sectiou  of 
the  act  establishes  the  court  in  permanence. 
The   second   section    provides    that   on    thei 


third  Tuesday  in  May,  1891,  and  on  th« 
first  Tuesday  after  the  first  Monday  in. 
November,  1894,  and  every  four  years  there- 
after a  Judge  shall  be  elected.  Is  it  not 
preposterous  to  say  that  all  the  provisions 
of  that  act  ceased  after  the  first  election, 
notwithstanding  that  it  provides  for  an 
election  every  four  yecmi?  Is  a  part  of  the 
act  enduring,  and  the  other  not?  An  elec- 
tion every  four  years,  and  no  means  of 
conducting  it,  returning  it,  and  ascertaining 
its  result?  Notice  in  the  quotations  given 
above  the  language  is  that  the  general  elec- 
tion law  shall  apply  to  "elections  under  the 
act" — using  the  plural,  "elections."  Here  la 
a  permanent  act,  without  limit  of  duration. 
The  only  ground  for  this  contention  must  be 
that  section  4  provides  a  notice  for  the  first 
election.  That  was  designed  only  for  the 
first  election.  That  clause  has  no  other 
office. 
We  award  the  mandamus. 


(69  W.  Va.  617) 
LOBBAN  et  al.  v.  ELY  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  31,  1911.) 

(Syllabus  hy  the  Court.) 

E^AUDULENT  CONVEYANCES  (§  162*)— PaBTICI- 

PATiON  OF  Grantee. 

To  maintain  a  suit  to  set  aside  a  deed  of 
trust  as  one  made  with  intent  to  hinder,  delay, 
or  defraud  creditors,  it  must  be  shown  that 
the  trustee  or  the  beneficiary  participated  in 
the  unlawful  intent, 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  504,  505;  Dec.  Dig. 
§  102.  ♦] 

Appeal  from  Circuit  Court,  Monroe  County. 

Bill  by  F.  *G.  Lobban  and  others  against 
Ralph  H.  Ely  and  others.  Decree  for  de- 
fendants.   Plaintiffs  appeal.    A^rmed. 

Rowan  &  Meadows,  for  appellants.  T.  N. 
Read,  for  appellees. 

ROBINSON,  J.  This  suit  is  one  attacking 
a  deed  of  trust  as  being  in  fraud  of  credi- 
tors. There  is  a  decree  dismissing  plaintiffs' 
bill.  That  decree  is  warranted  by  the  rec- 
ord.   We  shall  affirm  it 

To  maintain  a  suit  of  this  character  a  plain- 
tiff must  show  by  a  preponderance  of  evi- 
dence that  the  trustee  or  the  beneficiary  in 
the  deed  of  trust  participated  in  intent  on 
the  part  of  the  grantor  to  hinder,  delay, 
or  defraud  his  creditors.  **In  this  state 
the  trustee  in  a  deed  of  trust  or  assignment 
made  to  secure  creditors  is  regarded  as  a 
purchaser  for  value,  and  in  order  to  make 
void  the  deed«  notice  of  the  grantor's  fraud- 
ulent intent  must  in  some  way  be  brougiic 
home  to  him  or  to  the  creditor."  Douglass 
Merchandise  Co.  v.  Laird,  37  W.  Va,  687, 
17  S.  E.  188.  See,  also,  Baer  Sons  Grocer 
Co.  V.  Williams,  43  W.  Va.  323.  27  S.  E.  345: 
Merchants'  Bank  v.  Ballon,  98  Va.   112,  32 
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B.  E.  481,  44  L.  R.  A.  306,  81  Am.  St  Rep. 
715 ;  6  Enc.  Dig.  Va.  &  W.  Va.  Rep.  (524.  In 
this  case  it  is  not  established  that  the  trustee 
or  the  beneficiary  participated  in  any  such 
intent  It  is  not  established  that  Crawford, 
the  beneficiary,  or  Guinn,  the  trustee,  intend- 
ed to  injure  any  creditor  of  Ely,  the  grantor, 
when  the  deed  of  trust  was  executed  to 
secure  a  loan  of  $700  in  cash  made  by  Craw- 
ford to  Ely  at  the  time.  The  slight  infer- 
ences that  Crawford  so  intended,  arising  from 
the  mere  circumstances  presented,  are  not 
sufficient  to  establish  the  fact  that  he  meant 
to  hinder,  delay,  or  defraud  anybody,  es- 
pecially in  yiew  of  his  sworn  testimony  in 
the  case.  By  no  means  can  we  say  that  the 
chancellor  erred  in  pronouncing  the  decree. 
Even  were  the  evidence  more  confiicting 
than  it  is,  we  could  not  reverse.  "When  the 
evidence  relating  to  fraud  is  conflicting  and 
tends  to  support  the  decree  of  the  circuit 
court,  such  decree  will  not  be  disturbed 
tmless  plainly  wrong."  Sibley  y.  Stacey, 
63  W.  Va.  293,  44  S.  E.  420. 


machine  and  the  price  of  a  new  one  of  its  class 
is  admissible,  as  one  of  the  circumstances  un- 
der which  the  contract  was  made. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §§  1261-1276 ;   Dec.  Dig.  §  440.*] 

5.  Sales   (S  440*)— Bbbagh  of   Warranty— 
Evidence. 

Upon  the  trial  of  such  issues  it  is  also 
competent  to  show  that  the  purchaser,  after 
acceptance  of  the  machine,  hired  it  out,  repre- 
senting it  to  be  first  class  in  all  respects,  and 
received  for  its  use  compensation  in  an  amount 
indicating  conviction  of  its  fitness  for  the  use 
contemplated  in  the  purchase  thereof. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1261-1276 ;    Dec.  Dig.  §  440.*] 

6.  Sales   (J  439*)— Breach  of  Warranty- 
Burden  OF  Proof. 

Upon  the  trial  of  an  issue,  arising  on  a 
claim  for  recoupment  for  a  breach  of  warranty 
in  the  sale  of  property,  the  purchaser  carries 
the  burden  of  proof,  under  the  general  rule 
requiring  the  party  alleging  a  fact  to  prove  it 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S§  1258-1260 ;    Dec  Dig.  §  439.*] 

7.  Sales  (|  439*)— Breach  of  Warranty- 
Notice  of  Defect— Presumptions. 

Upon  the  trial  of  such  an  issue,  the  court 
may  properly  instruct  the  jury  that,  if  they 
find  the  purchaser  accepted  and  used  the  ar- 
ticle in  question  and  gave  no  notice  of  any  de- 
fect therein,  there  is  a  presumption  against  the 
validity  of  his  claim,  unless  they  further  find 
a  satisfactory  excuse  for  failure  to  give  such 
notice. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1258-1260 ;    Dec.  Dig.  §  439.*] 

Error  to  Circuit  Court.  Mercer  County. 

Action  by  the  Kelley-Springfield  Road  Roll- 
er Company  against  W.  H.  Coffman.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Rltz  &  Ritz,  for  plaintiff  in  error.  D.  E. 
French,  for  defendant  in  error. 

POFFENBARGER,  J.  Upon  an  alleged 
breach  of  warranty,  the  plaintiff  in  error , 
endeavored  to  scale  down  by  recoupment  the , 
claim  asserted  against  him  in  an  action  by 
motion  in  the  circuit  court;  but  the  Jury 
found  against  him,  and  he  attributes  the 
result  to  rulings  of  the  court,  admitting  evi- 
dence, and  giving  instructions,  which  he 
insists  were  erroneous. 

The  demand  was  for  a  balance  due  on  the 
contract  price  of  a  secondly nd  steam  road 
roller,  guaranteed  '*to  be  made  of  the  best 
material  and  workmanship  throughout  and 
to  do  first-class  work,  if  properly  operated, 
and  to  be  durable  with  proper  care.*'  Breach 
of  this  warranty  was  charged  as  matter  of 
defense,  with  an  averment  of  damage  equal 
to  the  unpaid  portion  of  the  contract  price, 
$1,2S7.74.  Defectiveness  of  the  engine,  part 
and  parcel  of  the  roller,  considered  in  its 
entirety,  constitutes  the  alleged  breach.  The 
notice  says  it  was  not  of  sufficient  capacity 
to  propel  the  roller  so  as  to  make  it  do  first- 
class  work,  and  that  the  boiler  was  not  of 
good  material,  but  was  of  inferior  material 
and  workmanship. 

•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 


(69  W.  Va.  635) 

KELLEY-SPRINGFIELD  ROAD  ROLLER 
CO.  V.  COFFMAN. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  31,  1911.) 

(8yllahu9  hy  the  Court,} 

1.  Sales   (§  440*)— Breach   op  Warranty— 
evidencb. 

On  an  issue  arising  upon  a  claim  of  recoup- 
ment for  breach  of  an  express  warranty  in  a 
contract  of  sale  of  a  piece  of  machinery  which 
had  been  in  use  in  the  kind  of  work  for  which 
it  was  designed  and  constructed,  at  the  time 
of  the  purchase  thereof,  testimony  tending  to 
show  its  efficiency  while  so  used  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |§  1261-1276 ;    Dec.  Dig.  §  440.*] 

2.  Evidence   (§   513*)— Opinion    Evidence- 
Capacity  of  Engine. 

Opinions  of  expert  witnesses  as  to  the  ca- 
pacity of  an  engine  are  admissible  on  the  trial 
of  an  issue  as  to  whether  the  article  fulfills  a 
warranty  of  capacity  in  the  contract  of  pur- 
chase. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  §§  2317,  2318;    Dec.  Dig.  §  513.*] 

8.  Sales   (§   440*)— Breach   of  Guaranty- 
Evidence. 

On  an  issue  as  to  whether  a  steam  boiler 
complied  with  a  guaranty  of  material  and 
workmanship  in  a  contract  of  sale,  the  testi- 
mony of  witnesses  concerning  the  method  of 
getting  out  and  testing  materials  for  such  boil- 
ers, employed  in  the  manufacturing  plant  in 
which  the  machine  in  question  was  made,  at 
a  date  a  few  years  subsequent  to  that  of  the 
manufacture  of  the  machine  in  question,  is  ad* 
missible. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1261-1276 ;   Dec.  Dig.  f  440.*] 

4.  Sales   (§   440*)— Breach   of  Warranty- 
Evidence. 

On  a  trial  involving  such  issues  as  are 
stated  above,  arising  out  of  a  contract  of-  sale 
of  a  secondhand  machine,  testimony,  sbowiu;? 
the   difference  between   the  price  paid    for  the 
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[1]  Six  of  the  assignments  of  error  are  bas- 1 
ed  upon  the  admission  of  evidence  over  the 
objection  of  the  defendant  As  has  been 
stated,  the  roller  was  a  secondhand  one.  At 
the  date  of  the  purchase  thereof,  it  was  in 
use  by  the  United  States  government  at 
Huntington,  a  fact  known  to  the  purchaser. 
As  tending  to  prove  its  fitness  for  the  use 
for  which  it  was  constructed  and  sold,  the 
court  permitted  two  witnesses  to  testify  that 
no  complaint  or  charge  of  defectiveness  was 
made  by  the  government  engineers  who  had 
so  used  it  This  evidence,  it  is  said,  falls 
within  the  rule  res  inter  alios  acta,  but  it 
is  not  wholly  foreign  to  the  subject-matter 
of  the  contract  It  relates  to  the  machine 
and  its  condition  and  capacity  at  the  time 
of  the  purchase  thereof.  We  are  unable  to 
agree  that  it  does  not  afford  a  reasonable 
presumption  or  inference  as  to  the  matter 
in  dispute.  It  tends  to  show  good  condition 
of  the  machine  when  received  by  the  de- 
fendant, as  he  got  it  just  after  the  time  it 
is  thus  shown  to  have  been  in  good  condi- 
tion, and  even  at  the  time  of  purchase,  for 
he  bought  it  while  in  use  by  the  government. 
The  vital  question  in  the  case  was  the  con- 
dition and  capacity  of  the  roller,  and  this 
evidence  bears  directly  upon  it  That  other 
persons  were  interested  In  that  subject  at  the 
time  to  which  the  evidence  relates  does  not 
preclude  the  interest  of  the  defendant  in  the 
same  question  at  the  time  of  the  making  of 
the  contract  The  condition  of  the  machine 
at  that  time  and  immediately  before  was  its 
condition  at  the  time  of  the  purchase.  This 
is  not  an  instance  of  wholly  foreign  and  dis- 
connected evidence. 

[2]  The  admission  of  the  opinions  of  two 
witnesses  as  to  the  capacity  of  the  engine 
is  a  subject  of  further  complaint  One  of 
these  was  the  president  of  the  plaintiff  com- 
pany, a  man  of  large  experience  in  the  man- 
ufacture of  road  rollers  and  thoroughly  in- 
formed as  to  the  character  of  the  one  in 
question.  The  other  was  a  practical  ma- 
chinist and  engineer  of  25  or  80  years  ex- 
perience in  his  vocation.  He  had  run  the 
engine  in  question,  to  test  its  capacity  and 
fitness  for  use.  Both  of  these  witnesses, 
therefore,  were  experts,  and  testified  con- 
cerning a  matter  about  which  the  opinion  of 
an  ordinary  juryman  is  obviously  not  as 
likely  to  be  correct  as  that  of  an  expert, 
though  based  upon  full  and  complete  facts 
material  to  the  question.  Under  such  cir- 
cumstances opinion  evidence  is  admissible. 
Delmar  Oil  Co.  v.  Bartlett,  62  W.  Va.  700, 
59  S.  B.  634;  Sladc  v.  Harris,  200  HI.  98, 
65  N.  E.  669;  Montgomery  v.  Gilmer  et  al., 
33  Ala.  116,  70  Am.  Dec.  562 ;  Brownfleld  r. 
Railway  Co.,  107  Iowa,  254,  77  N.  W.  1038; 
Premblay  v.  Construction  Co.,  169  Mass.  284, 
17  N.  B.  1010;  Davidson  v.  Railway  Co., 
84  Minn.  51,  24  N.  W.  324 ;  Read  v.  Barker, 
30  N.  J.  Law,  37& 

[3]  Testimony  of  a  witness  respecting  the 
method   of    manufacture   of   steam   rollers 


by  the  plaintiff  company  was  objected  to, 
and  its  admission  is  assigned  as  error.    Tbis 
objection  is  based  largely  upon  the  relation 
in  time  between  the  manufacture  of  the  ma- 
chine and  the  witness'  observation  of  tbe- 
method  described  and  the  manufacture  of  tlie 
machine  in  question;   the  latter  being  some 
six  or  seven  years  subsequent,  and  the  wit- 
ness  having  had  no  connection  with  the  com- 
pany when  the  machine  was  made.    He  say» 
it  was  made  either  by  the  O.  S.  Kelley  Com- 
pany, whose  plant  the  Kelley-Springfield  Com- 
pany bought  out,  six  or  seven  years  prior 
to   the  date  of  his   testimony,  or  by   said* 
last-mentioned  company;  the  latter  he  thinks. 
This  testimony  related  particularly  to  the 
method  of  getting  out  and  testing  the  ma- 
terials for  boilers.     As  the  plaintiff  either 
made   this   boiler   or    owned  the   plant  lo 
which  it  had  been  made,  the  testimony  re- 
lated   to   the   method    of    manufacture   by 
which  presumptively  the  machine  in  ques- 
tion was  produced.     The  difference  in  the 
dates   was    not   unreasonably    long.     It   is 
hardly  probable  a  large  manufacturing  plant 
would   greatly   change   its   methods   within 
that   time.     Presumptively   Its  methods   at 
the  date  of  this  testimony  were  substantially 
the  same  as  those  of  previous  years  within 
a  reasonable  limit    It  was  proper,  therefore, 
to  let  the  testimony  go  to.  the  jury  for  what 
it  was  worth  in  their  opinion. 

[t]  The  same  witness  was  permitted  to  tes- 
tify over  objection  that  the  cost  of  a  new 
roller  of  the  class  of  the  one  sold  at  the  price 
of  $1,800,  including  a  harrow,  would  be  not 
less  than  $2,900.  This  was  a  circumstance 
in  view  of  which  the  contract  was  madCr 
tending  to  show  the  defendant  did  not  ex- 
pect to  get,  nor  the  seller  to  furnish,  a  ma- 
chine as  good  as  a  new  one.  In  controver- 
sies involving  the  interpretation  of  a  con- 
tract and  its  application  to  the  subject-mat- 
ter, the  situation  and  purposes  of  the  parties- 
and  the  surrounding  circumstances  are  near- 
ly always  admissible  as  evidence,  fience  the 
court  did  not  err  in  the  admission  of  this 
testimony. 

[61  After  the  delivery  of  the  machine,  the 
defendant  himself  used  and  tested  it  in  hia- 
own  work  and  then  hired  It  out  to  a  con- 
struction company  for  use  in  the  building  of 
about  two  miles  of  macadam  road,  in  consid- 
eration of  $500.  A  witness  testified  to  this 
fact,  the  use  of  the  machine  in  that  work 
and  the  particulars  in  which  it  appeared 
to  be  defective,  the  explanation  and  cause 
of  its  bad  work,  namely,  Inefilciency  of  the 
engineer  in  charge  of  it,  the  representation 
of  the  defendant  that  it  was  a  first-class 
piece  of  machinery  and  a  fine  roller,  and  the 
pajinent  of  $500  for  its  use.  We  do  not  re- 
gard the  evidence  of  the  payment  as  wholly 
foreign,  irrelevant,  or  immaterial.  It  is  a 
circumstance  bearing  upon  the  opinion  of  the 
parties  to  that  contract  as  to  the  real  char- 
acter of  the  machine.  Moreover,  it  la  in  the 
nature  of  an  admission  on  the  part  of  the  de- 
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fendant  that  tlie  machine  was  such  as  it  had 
been  guaranteed  to  be. 

Two  Instructions,  relating  to  the  burden 
ot  proof  on  the  Issue  made,  and  putting  it 
upon  the  defendant,  were  objected  to.  The 
court  did  not  err  in  giving  these  instructions. 
The  defense  was  an  afflrmatlTe  one.  It  ad- 
mitted the  contract  and  agreed  to  pay  the 
amount  of  money  claimed,  but  charged  a 
breach  of  the  plaintifTs  agreement,  as  the 
basis  of  a  claim  for  deduction.  Therefore 
the  agreement  or  contract  upcA  which  the 
plaintiff  based  its  action  was  not  really  in 
Issue. 

[II  The  real  Issue  was  whether  the  d^end- 
ant  should  haTO  an  abatement  from  the  pur- 
chase price,  and,  to  obtain  this,  he  was 
bound  to  prove  the  fact  alleged  by  him 
as  the  basis  thereof.  This  conclusion  ac* 
cords  with  the  goieral  rule,  putting  the  bur- 
den of  proof  as  to  any  fact  upon  the  party 
alleging  it  Underwood  ▼.  Wolf,  131  111.  425, 
23  N.  B.  508,  19  Am.  St  Rep.  40;  Manufac- 
turing Co.  ▼.  Wood,  84  Mich.  452.  48  N.  W. 
28;  Coal  Co.  t.  Bradley,  2  Wash.  600,  27  Pac. 
454,  26  Am.  St  Rep.  890. 

[7]  Another  instruction,  telling  the  Jury  a 
presumption  against  foundation  for  the  de- 
fendant's complaint  arose  from  his  delay  in 
making  it  until  after  the  action  had  been 
brought  and  his  failure  to  give  notice  of  it 
is  a  ground  of  further  complaint  The  views 
expressed  in  Harman-Crockett  v.  Maddy 
Bros.,  57  W.  Va.  66,  49  S.  E.  1009,  do  not 
sustain  the  objection  to  this  instruction. 
The  Instruction  disapproved  in  that  case  was 
susceptible  of  two  constructions,  one  of 
which  made  the  fact,  stated  in  it  a  presump- 
tion of  law  and  conclusive.  In  discussing  it 
we  said:  "As  the  instruction  is  susceptible  of 
two  meanings,  &nd  the  Jury  might,  and  prob- 
ably did,  give  it  a  wrong  interpretation,  it 
is  such  an  instruction  as  is  calculated  to  mis- 
lead and  confuse  them."  AlthoOgh  we  added 
that  it  might  be  regarded  as  one  upon  the 
weight  of  evidence,  and  bad  for  that  reason, 
it  was  really  condemned  upon  the  other 
ground.  The  instruction  complained  of  here 
contains  no  language  Importing  conclusive-' 
ness  of  the  presumption.  It  is  susceptible 
of  but  one  construction,  namely,  that  as 
matter  of  fact  not  law,  a  presumption 
against  the  good  faith  of  the  objection  to  the 
machine  arose  from  the  long  delay  in  mak- 
ing it  Moreover,  it  has  a  qualification  not 
found  in  the  instruction  disapproved  in  the 
-case  relied  upon,  namely,  belief  of  the  Jury 
that  no  satisfactory  excuse  for  delay  had 
been  given  by  the  defendant  So  limited, 
the  instruction  merely  called  upon  the  Jury 
to  say  whether  the  conduct  of  the  defendant 
was  consistent  with  good  faith.  Though  his 
<M>nduct  did  not  bar  his  claim  for  damages,  as 
it  would  have  barred  rescission,  had  he  at- 
tempted to  rescind,  it  was  a  circumstance  en- 
titled to  siich  weight  as  the  Jury  saw  fit  to 


give  it  The  instruction  said  only  that  the 
fact,  if  proven  and  not  excused,  raised  a  pre- 
sumption, but  did  not  say  how  much  weight 
it  should  have.  This  is  allowable.  Brick- 
wood,  Sack.  Ins.  { 194.  The  presumption  stat- 
ed accords  with  the  following  legal  principle 
and  consideration  underlying  it:  "Of  course, 
there  is  danger  of  fraud  and  false  claims,  even 
where  there  is  an  express  warranty,  when  no- 
tice is  not  early  given  of  the  defect  It  leads 
the  buyer  into  temptation.  Hence  Juries 
should  listen  to  such  claims  (never  presented 
when  their  falsity  could  have  been  ascertain- 
ed) with  great  caution.  The  proof  thereof 
should  be  more  clear  than  if  the  buyer  had 
acted  with  the  frankness  of  an  honest  man, 
willing  to  allow  his  claims  to  be  tested. 
This  is  so  declared  by  courts,  while  the  rule 
is  maintained  as  to  an  express  warranty  as 
above  stated."  Day  v.  Pool,  52  N.  Y.  416, 
421,  11  Am.  Rep.  719.  See,  also,  Coal  Co.  v. 
Bradley,  2  Wash.  600,  27  Pac.  454,  26  Am.  St 
Rep.  890.  Instructions,  fairly  submitting 
presumptions  are  of  frequent  occurrence  in 
our  practice  in  both  civil  and  criminal  cases. 

Though  two  installments  for  purchase  mon- 
ey of  $600  each  and  the  interest  thereon  were 
due  at  the  date  of  the  trial,  the  Jury  rendered 
a  verdict  for  only  one  of  them,  accompanied 
by  this  recital:  "There  was  the  sum  of  $600 
not  due  from  the  def^idant  to  the  plaintiff 
of  the  purchase  price  of  the  roller  referred 
to  in  the  evidence."  Rendition  of  Judgment 
for  the  amount  of  the  verdict  is  assigned  as 
error  in  the  petition  for  the  writ  of  error, 
but  it  is  not  noticed  in  the  brief.  The  ver- 
dict is  certain  as  to  the  amount  for  which 
Judgment  was  rendered.  In  a  verdict  and 
Judgment  for  less  than  the  amount  due  from 
defendant  there  is  no  error  of  which  he  can 
complain.  If  the  verdict  in  any  way  affected 
the  rights  of  the  parties  as  to  the  other  in- 
stallment, a  matter  as  to  which  we  now  ex- 
press no  opinion,  it  was  not  prejudicial  to 
him. 

Finding  no  error  in  the  Judgment,  we  af- 
firm it 

Affirmed. 


W.  Va.  06^ 

CRESAP  et  al.  v.  BROWN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  31,  1911.) 

(Syllahui  hy  the  Court,) 

1.  Partition  (S  32*)— Who  mat  Bbino. 

When  one  person  holds  the  legal  title  to 
land  for  the  joint  benefit  of  himself  tind  oth- 
ers, all  having  equal  rights  in  equity,  any  one 
of  them  may  compel  partition  thereof  at  any 
time. 

[Ed.    Note.— For  other  cases,   see   Partition, 
Cent  Dig.  t§  83-^ ;   Dec.  Dig.  {  82.*] 

2.  Equity  (S  148*)— Billt-Multifabiousness. 

A  bill  for  partition  of  the  land  by  one  of 
the  equitable  owners  ag:ain8t  his  cotenants,  in- 
cluding the  one  who  holds  the  legal  title,  is  not 


«For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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multifarloiui  because  it  prays  for  the  cancel- 
lation of  an  alleged  fraudulent  conveyance  of 
the  growing  timber  on  the  land,  made  by  the 
holder  of  the  legal  title,  and  also  for  an  ac- 
counting by  him  of  proceeds  of  other  sales. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §{  341-^67 ;   Dec.  Dig.  9  148.*] 

3.  Trusts  (§  192*)— Holdeb  of  Leoal  Title 
—Rights  of  Cotenants. 

Such  holder  of  the  legal  title  has  no  right 
to  dispose  of  the  joint  property  without  the 
consent  of  his  cotenants.  The  rights  of  all  are 
equal  in  equity. 

[EM.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  192.*] 

4.  Vendob  and  Pubghaseb  (|  239*)— Pub- 
ghasebs  fob  value. 

A  purchaser  for  value  from  such  holder  of 
the  legal  title,  without  knowledge  of  the  latent 
equities  of  others,  will  be  protected. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  583-^93 ;  Dec.  Dig.  § 
239.*] 

5.  Lis   Pendens   (§  24*)— Bona   Fide   Pub- 

CHASEBS. 

The  pendency  of  a  suit,  brought  to  settle 
the  estate  of  an  equitable  joint  owner  of  land, 
against  his  co-owner,  who  holds  the  legal  title, 
and  others,  but  which  does  not  seek  to  get  in 
the  legal  title,  or  to  have  the  rights  of  such 
equitable  owner  in  the  land  adjudicated,  will 
not  defeat  the  rights  of  a  subsequent  bona  fide 

Surchaser  from  the  holder  of  the  legal  title. 
*he  purchase,  in  such  case,  will  not  operate  to 
defeat  any  proper  decree  which  the  court  may 
make  in  the  suit,  and  therefore  the  doctrine  of 
lis  pendens  does  not  apply. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Dec.  Dig.   S  24.*] 

0^  Pabtition  <8  86*)— Decree— Sale  of  Land. 
In  a  suit  for  partition  and  for  accounting 
of  proceeds  of  land,  it  is  error  to  decree  all 
the  proceeds  to  the  cotenant  who  holds  them, 
and  to  compensate  the  others  by  an  abatement 
pro  tanto  from  his  allotment  of  land.  Each 
cotenant  should  have  his  share  in  both  land 
and  proceeds. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Dec.  Dig.  i  86.*1 

Appeal  from  Circuit  Court,  Randolph 
County. 

Bill  by  Gustavus  J.  Cresap  and  others 
against  Nannie  I.  Brown  and  others.  Decree 
for  defendants,  and  complainants  appeal. 
Affirmed  in  part,  and  reversed  in  part 

'W.  G.  Bennett  and  Dent  &  Dent  tor  ap- 
pellants. S.  V.  Woods  and  C.  W.  Maxwell, 
for  appellees. 

WILLIAMS,  P.  Judge  John  Brannon,  Judge 
Samuel  Woods,  and  C.  J.  P.  Cresap  were  the 
equal  owners  of  a  number  of  tracts  of  un- 
developed coal  and  timber  lands  situate  In 
Barbour,  Upshur,  and  Randolph  counties, 
aggregating  several  thousand  acres.  The 
legal  title  was  held  by  Judge  Woods.  The 
interest  of  Brannon  and  Cresap  was  a  latent 
equity,  but  was  never  denied  by  Judge  Woods 
in  his  lifetime,  nor  by  his  devisees  since  his 
death.  The  Joint  interest  of  all,  and  the 
trusteeship  of  Woods,  appear  from  two  dec- 
larations in  writing  signed  by  him,  one  held 
by  Woods,  and  another  by  Brannon.     They 


are  the  same  in  substance,  though  differing 
a  little  in  verbiage.  The  copy  vouched  by 
Woods'  devisees  bears  date  June  24, 1882,  and 
after  reciting  how  and  from  whom  the  lands 
were  acquired,  reads  as  follows,  viz.:  "For 
this  land  so  purchased,  John  Brannon,  C. 
J.  P.  Cresap  and  myself  were  to  pay  equal 
portions  of  the  purchase  money,  and  of  all 
taxes  and  levies  charged  and  chargeable 
thereon,  and  of  all  costs  and  expenses  at- 
tending the  care  of  the  title  thereof,  and  of 
all  costs  and  expenses  of  every  kind  tind 
character  attending  the  surveying,  dividing, 
selling,  conveying  and  contracting  the  same, 
and  every  part  thereof;  and  the  proceeds  of 
rents,  profits  and  Incomes  thereof,  shall  be 
for  the  Joint  and  equal  benefit  of  each  of  us, 
share  and  share  alike;  and  the  following 
accounts  are  Intended  to  show  the  details 
of  all  the  matters  arising  out  of  the  owner- 
ship of  said  lands."  The  accounts  referred 
to  In  this  paper  do  not  appear  In  the  record. 

A  number  of  small  parcels  of  these  lands 
were  sold  and  conveyed  to  various  persons 
by  Woods  In  his  lifetime,  and  some  were 
sold  by  him  which  were  not  paid  for,  and 
not  conveyed  until  after  his  death,  when 
conveyances  were  made  by  his  devisees.  All 
three  of  the  original  owners  are  now  de- 
ceased; Judge  Woods,  the  last  survivor,  hav- 
ing died  in  1897.  All  of  them  made  wills, 
disposing  of  their  respective  interests  In  the 
aforesaid  real  estate.  ' 

Samuel  V.  Woods  and  J.  Hop  Woods  were 
appointed  administrators  with  the  will  an- 
nexed of  their  father.  Judge  Samuel  Woods, 
deceased.  Exercising  the  right  which  they 
claim  their  father  had  In,  and  exercised  over, 
said  lands  in  his  lifetime,  and  having  power 
of  attorney  from  their  codevisees,  the  admin- 
istrators sold  the  standing  timber  on  the 
lands  to  J.  B.  Moore  and  Henry  Kepple  for 
the  cash  consideration  of  $10.50  an  acre, 
and  conveyed  the  same  to  them  by  deed, 
dated  December  16,  1902.  The  deed  was  re- 
corded in  the  clerk's  office  of  Randolph  coun- 
ty on  January  27,  1903.  The  deed  also  grant- 
ed the  right  to  manufacture  the  timber  upon 
the  land,  and  to  remove  It  therefrom. 

Gustavus  J.  Cresap,  Rachel  R.  Cresap,  and 
Mary  B.  Cresap,  three  of  the  devisees  of  C. 
J.  P.  Cresap,  deceased,  brought  this  suit 
against  the  executor  and  devisees  of  Judge 
John  Brannon,  deceased,  the  administrators 
with  the  will  annexed,  and  the  devisees,  of 
Judge  Samuel  Woods,  deceased,  and  Nannie 
I.  Brown,  one  of  the  devisees  of  C.  J.  P.  Cre- 
sap, deceased.  J.  B.  Moore  .  and  Henry 
Kepple  and  J.  B.  Calkins,  now  composing 
the  firm  of  J.  B.  Moore  &  Co.,  were  also 
made  defendants. 

The  suit  has  a  fourfold  object:  (1)  To  par- 
tition the  remaining  portion  of  said  lands, 
consisting  now  of  about  3,500  or  3,600  acres; 
(2)  an  accounting  against  the  estate  of  Sam- 
uel Woods,  deceased,  for  the  proceeds  derived 
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from  sales  of  portions  of  said  land;  (3)  to 
cancel  the  deed  made  to  Moore  aAd  Eepple 
for  the  timber;  and  (4)  to  enjoin  the  cutting 
tf  timber. 

The  deylsees  of  Judge  Brannon  answered 
and  united  in  the  prayer  of  plaintiffs'  bill; 
BO  that  the  suit  is  really  a  controversy  be- 
tween the  devisees  of  Brannon  and  Cresap, 
respectively,  on  the  one  side,  and  the  devisees 
of  Samuel  Woods  on  the  other,  with  the  right 
of  Moore  and  Eepple,  who  claim  to  be  com- 
plete purchasers  from  the  Woods  devisees, 
without  notice  of  the  equities  of  the  Brannon 
and  Gresap  devisees,  to  be  determined  as  an 
Incidental  matter.  Two  amended  and  sup- 
plemental bills  were  filed,  and  demurrers 
were  interposed  to  each  of  them  on  the 
ground  of  multifariousness. 

A  final  decree  was  pronounced  on  the  20th 
day  of  November,  1908,  decreeing  that  J. 
Hop  Woods  and  Samuel  V.  Woods,  acting  for 
themselves  and  as  agents  and  attorneys  in 
fact  for  their  codevisees,  had  a  legal  right 
to  sell  and  convey  the  timber  to  Moore  and 
Kepple,  and  confirming  the  deed  made  to 
them.  The  court  had  previously  awarded  an 
Injunction,  restraining  any  operations  on  the 
land  by  Moore  and  Kepple,  but  had  subse- 
quently so  modified  the  order  as  to  permit 
Moore  and  Eepple  to  proceed  with  the  con- 
struction of  a  railroad  which  they  bad  com- 
menced to  build  upon  the  land,  for  the  pur- 
pose of  removing  the  timber.  The  final  de- 
cree dissolved  the  injunction  wholly,  and 
directed  a  partition  to  be  made  of  the  land, 
and  permitted  Woods'  devisees  to  retain'  the 
whole  of  the  proceeds  from  the  timber  sale, 
but  directed  the  commissioners  appointed  to 
partition  the  land  to  abate  from  the  allot- 
ment to  be  made  to  Woods'  devisees  so  much 
land  as  would  equal  in  value  the  share  of 
the  money  that  would  otherwise  have  gone 
to  the  Brannon  and  Cresap  devisees.  From 
this  decree,  the  plaintiffs  and  the  devisees 
of  Judge  John  Brannon,  deceased,  have  ap- 
pealed. 

[1.3]  It  is  admitted  by  Woods*  devisees 
in  their  answer  that  the  Brannon  and  Cresap 
devisees,  respectively,  are  equal  owners  of 
the  land  with  themselves,  but  they  claim  the 
unqualified  right  to  make  sale  of  it  when- 
ever they  may  think  proper.  The  only  evi- 
dence of  the  trust  which  existed  between 
Woods,  Brannon,  and  Cresap  is  the  written 
declaration  which  we  have  quoted  above. 
That  writing  does  not  show  that  Judge 
Woods  had  any  greater  interest  in,  or  control 
over,  the  land  than  either  one  of  his  co-own- 
ers had.  So  far  as  it  can  be  determined  by 
the  written  declaration.  Woods  was  the 
trustee,  holding  the  legal  title  for  the  benefit 
of  all,  with  no  prescribed  duties  to  be  per- 
formed by  him.  The  fact  that  Judge  Woods 
did  make  sales  of  the  lands,  and  did  make 
conveyances  therefor,  without  his  joint  own- 
ers uniting  with  him  in  such  conveyances, 
does  not  prove  that  he  had  the  absolute 
right  to  do  so  without  the  consent  and  ac- 
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quiescence  of  his  co-owners.  Such  sales  and 
conveyances  may  have  been  made  by  virtue 
of  an  express  agreement  between  them,  re- 
lating only  to  those  sales.  But,  erexk  if  there 
was  no  express  agreement  for  the  sale  of 
those  lands,  the  subsequent  acquiescence  in 
such  sales,  by  Cresap  and  Brannon,  would 
not  prove  Woods'  right  to  hold  the  land  in- 
definitely, and  against  the  wish  of  his  co- 
owners.  They  all  had  equal  rights,  and  any 
one  of  the  three  parties  at  any  time  could 
have  demanded  a  conveyance  from  Judge 
Woods  for  his  undivided  one-third,  or  could 
have  compelled  a  partition.  There  is  no  evi- 
dence that  Judge  Woods  had  the  unqualified 
right  to  sell.  But,  assuming  that  he  may 
have  had  such  right,  it  was  not  such  right 
as  he  could  pass  by  will  to  his  devisees,  but 
only  a  personal  trust,  in  the  nature  of  a 
power  of  attorney,  which  would  end  with 
his  death.  But  Judge  Woods  simply  held  the 
legal  title  as  a  matter  of  convenience,  and 
for  the  mutual  benefit  of  all  three  owners; 
he  was  a  dry  trustee,  with  no  duties  to  be 
performed  which  could  not  have  been  per- 
formed by  either  of  the  other  Joint  owners, 
and  with  no  extra  compensation  provided  for 
such  services  as  he  might  render  for  their 
Joint  benefit.  The  fact  that  the  legal  title 
was  in  him  could  therefore  give  him  no  great- 
er right  in,  or  power  over,  the  land  in  .equity 
than* the- others  had.  They  had  equal  rights 
to  the  possession,  and  any  one  cou\d  compel 
partition. 

Moore  and  Kepple  claim  to  be  innocent 
purchasers,  without  notice  of  appellants' 
equities.  They  paid  cash  for  the  timber,  re- 
ceived a  deed  for  it  from  Woods'  devisees, 
and  placed  it  on  record.  January  27,  1903. 
The  declaration  of  trust,  made  by  Judge 
Woods  in  1882,  was  not  recorded  until  Feb- 
ruary 7  and  9,  1903.  on  the  7th  in  Upshur 
county,  and  on  the  9th  in  Randolph  county. 
This  writing  was  therefore  not  constructive 
notice  to  them.  But  it  is  alleged  they  had 
actual  knowledge  of  appellants'  equities. 
This  allegation  is  denied,  and  we  do  not 
think  the  proof  sustains  it  There  is  some 
testimony  that  a  map  was  used  by  Woods 
and  Cobb,  and  shown  to  J.  B.  Moore  while 
negotiations  for  the  sale  of  the  timber  were 
pending  upon  which  were  the  words  "Woods, 
Brannon  and  Cresap  Lands."  Other  wit- 
nesses deny  that  the  map  contained  more 
than  the  words  "Woods  Lands."  But,  even 
if  taken  as  true  that  the  map  did  have  upon 
it  the  words  "Woods,  Brannon  and  Cresap 
Lands,"  that  alone  would  not  be  sufficient  no- 
tice to  the  purchasers  that  persons,  other 
than  Woods'  devisees,  were  interested  iu  it. 
The  words  might  well  have  been  intended 
as  simply  descriptive  of  the  land,  and  might 
have  been  so  understood.  The  map  itself 
is  not  before  us. 

It  is  insisted  that  Cobb  knew  of  the  Joint 
ownership,  and  that  he  was  Moore  and  Kep- 
ple's  agent  in  the  purchase  of  the  land.  This- 
is  denied  by  both  Cobb  and  J.  B.  Moore,  who 
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WM  the  only  member  of  the  Arm  of  Moore, 
K^ple  &  Co.  who  was  in  West  Virginia  and 
made  an  examination  of  the  land,  before  the 
purchase  was  completed.  Cobb  was  exam- 
ined as  a  witness  in  behalf  of  plaintiffs  them- 
selves, and,  being  asked  what  he  had  to  do 
with  the  purchase  of  the  timber  by  Moore 
and  Kepple,  replied,  *'I  assisted  Mr.  Woods 
in  selling  this  timber  to  Moore  and  Kepple." 
J.  B.  Moore  was  asked  what  services  Cap- 
tain Cobb  rendered  to  him  in  the  purchase 
of  the  timber,  and  his  reply  was:  "Capt. 
[Cobb]  brought  the  land  to  us,  or  brought  us 
to  the  land,  rather.  He  had  it  for  sale  from 
Mr.  Woods,  and  we  bought  it  through  him." 
This  evidence  tends  to  prove  that  Cobb  wi& 
the  agent  of  Woods,  rather  than  the  agent 
of  J.  B.  Moore.  Cobb  not  being  the  agent 
of  Moore,  his  knowl^e  is  not  chargeable 
to  Moore. 

It  is  asserted  that  the  recitals  in  the  deed 
from  the  Smith  heirs  to  Samuel  Woods,  made 
in  1874,  would  put  a  prudent  man  upon  in- 
quiry, which,  if  pursued,  would  have  dis^ 
closed  appellants'  interest  in  the  land.  True 
C.  J.  P.  Cresap  and  wife  joined  the  Smith 
heirs  in  the  execution  of  that  deed,  as  gran- 
tors, but  it  is  very  clear  that  they  did  so  for 
the  express  purpose  of  conveying  the  equity 
which  Cresap  then  had  in  the  land,  amd 
which  he  had  acquired  from  the  Smith  heirs' 
by  virtue  of  the  contract  of  sale  whioh  he 
had  taken  from  them.  The  deed  recites  that 
Cresap  had  sold  the  lands  to  Woods,  and 
had,  by  writing  indorsed  upon  his  agree- 
ment with  the  Smith  heirs,  "transferred  the 
benefit  of  the  said  contract  to  the  said 
Woods,  who  consented  to  accept  the  said 
lands  upon  the  terms  specified  in  said  agree- 
ment and  to  pay  for  the  same  at  the  time 
and  in  the  manner  therein  prescribed.*'  That 
assignment  was  on  the  21st  of  August,  1874, 
and  the  deed  itself  bears  date  the  27th  of 
September,  1874.  There  was  nothing  in  the 
language  of  the  deed  to  indicate  that  Cresap 
retained  any  interest  whatsoever  in  the  land. 
The  deed  itself  shows  quite  the  contrary. 

[S]  Some  time  after  the  death  of  C.  J.  P. 
Cresap,  who  was  the  first  of  the  three  Joint 
owners  to  die,  his  wife,  who  was  made  ex- 
ecutrix, brought  a  suit  in  the  circuit  court  of 
Bandolph  county  for  the  purpose  of  settling 
her  testator's  estate.  There  were  numerous 
defendants  to  that  suit,  among  them  John 
Brannon  and  Samuel  Woods,  and  it  is  in- 
sisted, by  counsel  for  appellants,  that  Moore 
and  Kepple  took  title  to  the  timber  with 
knowledge  of  the  pendency  of  that  suit,  in 
which  appellants'  interests  were  disclosed. 
No  notice  of  lis  pendens  was  recorded  in  the 
clerk's  office  of  the  county  court,  as  provided 
by  section  13,  c.  139,  Code  1906,  even  grant- 
ing that  the  suit  was  a  proper  one  for  such 
notice,  and  the  suit  itself  was  not  of  such  a 
nature  that  its  pendency  alone  could  operate 
to  affect  Moore  and  Kepple's  rights.  The 
common-law  doctrine  of  lis  pendens  does  not 
involve  the  principle  of  constructive  notice^ 


but  rests  upon  public  policy,  and  grows  out 
of  necessity.  It  Is  the  application  of  a  rule 
intended  to  prevent  the  defeating  of  the 
Judgment,  or  decree,  of  the  court,  respecting 
the  rights  of  some  party  to  the  suit  whose 
interest  in  land  is  therein  litigated,  and 
whose  right  is  determined  by  the  decree  of 
the  court,  by  the  purchase  of  the  land  from 
a  party  to  the  suit,  by  a  stranger,  even 
though  he  has  no  actual  knowledge  of  the 
pendency  of  such  suit  The  right  to  be  pro- 
tected must  be  directly  involved,  and  must 
be  such  a  right  as  the  decree  of  the  court 
intends  to  determine  and  protect  The  doe- 
trine  has  no  respect  for  the  rights  of  bona 
fide  purchasers;  in  fact,  it  denies  them  any 
rights,  and  operates  very  harshly  upon  them: 
hence  the  law  proceeds  upon  the  principle  of 
strictissimi  Juris  in  applying  the  doctrine, 
when  the  effect  is  to  defeat  the  rights  of 
such  purchasers.  25  Cyc.  1452;  White  v. 
Perry,  14  W.  Va.  66,  and  cases  cited  In  opin- 
ion by  Judge  Qreen,  on  page  76. 

The  suit  by  Cresap's  executrix  was  not 
brought  for  the  purpose  of  obtaining  legal 
title  from  Woods  to  Cresap's  interest  in  the 
lands.  There  was  no  controversy  over  the 
title;  the  respective  rights  of  Woods,  Ore^ 
sap,  and  Brannon  were  not  the  subject  of 
that  Utigation.  True  the  bill  aUeged  that 
Cresap's  estate  had  a  third  interest  in  the 
Smith  lands,  and  that  Woods  held  the  legal 
title,  but  it  prayed  for  no  relief  whatever 
with  respect  to  those  lands.  It  only  prayed 
for  an  accounting,  by  Woods,  for  Cresap's 
share  of  the  proceeds  derived  from  previous 
sales.  Woods  answered,  admitting  that  he 
held  a  number  of  unpaid  obligations  against 
purchasers  of  portions  of  the  land,  and  aver- 
red that  proceeds  from  sales,  which  had  been 
collected,  had  either  been  paid  to  Cresap  in 
his  lifetime,  or  to  his  executrix  since  his 
death.  So  far  as  it  appears,  the  decrees  in 
the  Cresap  Case  left  the  title  and  the  inter- 
est of  the  respective  parties  in  the  Joint  lands 
Just  las  they  were  before  the  suit  was 
brought  It  cannot  therefore  be  said  that  the 
purchase  of  the  timber  by  Moore  and  Kepple 
would  have  the  effect  to  defeat,  in  any  man- 
ner, the  operation  of  the  decrees  which  the 
court  has  made,  or  any  which  It  may  yet 
properly  make  upon  the  state  of  the  pleadings 
in  the  Cresap  suit,  provided  it  is  still  pend- 
ing. And,  unless  the  purchase  of  the  real 
estate,  pending  litigation,  operates  to  de- 
feat the  decree  of  the  court  with  respect 
to  such  real  estate,  the  doctrine  of  lis  pendens 
can  have  no  application  to  bona  fide  pur- 
chaser, pending  the  litigation.  The  suit  by 
Cresap's  executrix  did  not  directly  affect  the 
title  to  the  land  in  question,  and,  moreover, 
was  not  intended  to  do  so;  and  therefore  the 
doctrine  of  lis  pendens  cannot  operate  to 
defeat  the  rights  of  Moore  and  Kepple,  who 
appear  to  be  bona  fide  porehaisers.  Davis  v. 
Christian,  15  Grat  (Va.)  11;  25  Qyc.  1464, 
and  numerous  cases  cited  in  footnote  54. 

[2]  The  bill  for  partition  is  not  multifa* 
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rioas  because  It  asks  for  an  accounting 
against  the  Woods  estate,  and  for  the  cancel- 
lation of  the  Moore  and  Kepple  deed.  Snch 
relief  is  properly  incidental  to,  and  not  in- 
consistent with,  the  suit  for  partition.  Of 
course,  a  partition  snlt  cannot  be  made  a 
snbstitate  for  ejectment  But  Moore  and 
Kepple  are  privies  in  estate  with  one  branch 
of  the  cotenants,  and  if  they  had  had  notice 
of  appellants'  equities  their  deed  could  have 
been  properly  set  aside,  as  an  incident  to  the 
partitioning  of  the  land,  under  section  1,  c 
79,  Code  1906.  Humphrey  y.  Foster,  13  Grat. 
(Va.)  653;  Rust  t.  Rust,  17  W.  Va.  901;  Hud- 
son ▼.  Putney,  14  W.  Va.  561;  Cecil  v.  Clark, 
44  W.  Ya.  659,  30  S.  B.  216;  Code  of  West 
Virginia  1906,  c.  79,  f  1.  The  demurrers  to 
the  amended  bills  were  therefore  properly 
overruled. 

[4]  Moore  and  Kepple's  title  was  properly 
held  to  be  good,  but  the  reason  assigned  by 
the  circuit  court  for  so  holding  is  erroneous. 
The  court  held  that  the  heirs  of  Samuel 
Woods,  deceased,  had  a  right,  under  the 
trust  agreement  between  him  and  his  Joint 
owners,  to  make  sale,  and  that  he  passed 
such  right  to  his  devisees.  But,  as  we  have 
hereinbefore  said,  he  had  no  such  absolute 
right,  but  was  bound  to  respect  the  wishes  of 
those  Jointly  interested  with  him,  and  what- 
ever light  to  sell  he  may  have  had  was  a 
formal  one,  which  terminated  «t  his  death. 
The. true  reason  for  holding  Moore  itnd  Kep- 
ple's title  to  the  timber  good  is  that  they 
were  complete  purchasers  for  value,  without 
notice  of  appellants'  equities. 

[6]  It  appears  that  the  price  received  for 
the  timber  was  a  fair  and  reasonable  one  at 
the  time  the  sale  was  made,  and  that  the 
Woods  devisees  acted  in  good  faith  in  mak- 
ing it,  believing  they  had  the  legal  right  to  do 
BO.  The  fact,  however,  that  Moore  and  Kep- 
ple obtained  good  title  to  the  land  is  no  rea- 
son why  the  court  should  have  allowed  the 
Woods  devisees  to  retain  all  that  purchase 
money.  The  decree  permits  them  to  retain 
the  entire  proceeds  of  the  sale,  and  compen- 
sates the  other  Joint  owners  by  abating  from 
the  allotment  of  Woods*  share  in  the  land  aif 
amount  equal  in  value  to  the  share  of  the 
others  in  the  funds.  This  was  clearly  wroSg. 
Woods'  devisees  admit  the  rights  of  the 
Brannon  and  Gresap  devisees  to  participate  in 
said  fund«  and  in  their  answer,  express  their 
willlngnesa  to  pay  to  them  their  respective 
shares,  as  soon  as  the  amounts  thereof  can 
be  properly  ascertained.  The  decree  should 
have  directed  an  accounting  for  all  the  pro- 
ceeds, whether  derived  from  the  sale  of  lands 
or  timber,  in  which  the  three  estates  were 
Jointly  interested,  and  should  have  directed 
a  partition  of  the  remaining  lands  to  be  made 
among  the  three  sets  of  devisees,  in  three 
equal  parts,  having  respect  to  value,  instead 
of  in  the  manner  provided.  In  respect  to 
these  matters,  the  decree  will  be  reversed. 


and  in  all  other  respects  It  will  be  affirmed, 
and  the  cause  will  be  remanded  to  the  cir- 
cuit court  of  Randolph  county  for  further 
proceedings  in  the  manner  herein  indicated. 

BBANNON,  J.»  absmt 
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SMITH  et  aL  v.  MITCHELL. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  16,  1911.     On  Rehearing,  Nov. 

25, 1911.) 

(SyllahuM  hy  the  Court.) 

1.  Statutes  (i  15*)— B>nactment  —  RsADiiffO 
07  Bills. 

A  bill  was  introduced  in  the  House  of  Dele- 
fpates  as  House  Bill  No.  161,  and  the  bill  was 
introduced  in  the  Senate  as  Senate  Bill  No.  99. 
The  House  bill  was  read  dulv  and  passed  by 
the  House  and  reported  to  the  Senate.  The 
Senate  bill  was  read  twice  on  different  days, 
and  on  second  reading  the  Senate  subfftituted 
for  it  the  House  bill  under  the  name  of  House 
Bill  No.  161,  and  under  thst  name  it  was  read 
on  another  day  and  passed  by  the  Senate.  The 
bills  were  identical  in  title  and  matter.  The 
bill  passed  by  the  Senate  has  been  read  in  it 
three  times  as  required  by  the  Ck>nstitution. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §{  12,  13 ;  Dec  Dig.  i  15.*1 

2.  Statutes  (5  16*)—Bwactiibnt— Power  to 
Reoonsideb. 

After  a  bill  has  been  passed  by  the  House 
of-  Delegates  and  reported  to  the  Senate,  and  it 
has  passed  the  Senate  and  been  by  Its  order  sent 
to  the  House  with  report  of  its  passage  bj^  the 
<Senate,  and  the  House  refuses  to  return  it  to 
the  Senate,  the  Senate  cannot  reconsider  the 
vote  passing  the  bill^  as  it  has  no  possession 
or  control  over  the  bill,  and  its  vote  to  recon- 
sider win  not  impair  the  validity  of  the  act. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent  IMg.  S§  12,  13 ;   Dec.  Dig.  i  15.*] 

Poflfenbarger,  J.,  dissenting. 

Petition  by  Homer  Smith  and  others  for 
mandamus  to  R.  E.  Mitchell,  clerk  of  the 
Oounty  Gk)urt  of  Mason  County.    Denied. 

Brown,  Jackson  &  Knight,  Mollohan,  Mc- 
Clintic  &  Mathews,  John  L.  Whltten,  and 
Somerville  &  Somerville,  for  petitioners. 
Wm.  M.  O.  Dawson,  T.  G.  Townsend,  and 
Rankin  Wiley,,  for  respondent 

BRANNON,  J.  Until  the  enactment  of 
chapter  85  of  the  Acts  of  the  Legislature  of 
1911,  the  council  of  the  town  of  Point  Pleas- 
ant had  sole  and  exclusive  power  to  grant 
license  to  sell  spirituous  liquors,  without  re- 
gard to  the  county  court  of  Mason  county; 
but  that  act  took  away  this  council  power  by 
the  provision  that  ''No  license  to  sell  at 
wholesale  or  retail  spirituous  liquors,  wine, 
porter,  ale,  beer  or  drinks  of  like  nature 
shall  be  granted  by  the  council  of  said  town. 
Such  license  shall  only  be  granted  by  the 
county  court  in  the  manner  prescribed  by 
law."  Upon  the  claim  that  this  act  is  void. 
Homer  Smith  obtained  from  the  town  council 
a  permit  to  obtain  such  a  license,  and,  arm- 
ed with  this  council  order,  he  applied  to  R. 


•For  oth«r  cases  aeo  same  topic  and  section  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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B.  Mitchell,  clerk  of  the  county  court,  for  a 
certificate  of  such  license;  but  Mitchell  re- 
fused to  recognize  the  order  of  the  council, 
and  refused  to  issue  the  certificate  requested. 
Thereupon  Smith  applied  to  the  Supreme 
Court  for  writ  of  mandamus  to  compel  Mitch- 
ell to  Issue  to  him  the  certificate  to  obtain 
such  license. 

In  the  argument  before  this  court  of  this 
much  contested  case  two  grounds  were  urged 
for  the  contention  that  the  act  of  1011  Is 
null  and  void,  leaving  still  In  force  the  for- 
mer statute  giving  the  council  sole  power  to 
grant  such  license.  One  ground  Is  that  the 
bUl  was  not  read  In  the  Senate  on  three  days, 
as  the  Constitution  requires;  and  the  second 
ground  Is  that  the  bill  never  finally  passed 
the  Senate  so  as  to  become  a  law. 
,  [1]  As  to  the  claim  that  the  bill  was  not 
read  In  the  Senate  on  three  days,  the  facts 
are :  That  a  bill  called  "Senate  Bill  No.  99" 
was  Introduced  Into  the  Senate,  and  an  ex- 
actly slmUar  bill  called  "House  Bill  No.  161" 
was  Introduced  Into  the  House  of  QDelegates. 
That  House  BUI  161  was  regularly  read  and 
passed  by  the  House,  and  reported  to  the 
Senate  as  passed  by  the  House,  Is  not  ques- 
tioned. Senate  Bill  99  was  read  twice  In  the 
Senate.  On  Its  second  reading  the  Senate 
substituted  the  House  bill  for  the  Senate 
bill,  and  under  the  name  of  House  Bill  No. 
161  it  was  ordered  to  be  read  a  third  time, 
and  on  February  18th  was  read  a  third  time 
and  passed  with  Its  title.  As  stated,  the  title 
of  the  two  bills  were  the  same,  the  bodies 
the  same,  literally.  For  the  purpose  of  the 
requirements  that  a  bUl  shall  be  read  three 
times,  we  may  say  that  these  bills  are  one, 
because  they  have  the  same  title  and  the 
same  enacting  language.  The  purpose  of  this 
provision  of  the  Constitution  is  to  Inform  leg- 
islators and  people  of  legislation  proposed  by 
a  bUl,  and  to  prevent  hasty  legislation.  The 
two  readings  of  the  Senate  bill  and  the  third 
reading  of  the  substituted  House  bill  did 
this,  just  as  effectually  as  If  the  House  bill 
had  not  been  substituted  for  the  Senate  bill, 
and  the  Senate  bill  had  been  retained  and 
read  a  third  time  and  passed.  Shall  we  give 
this  provision  so  rigid  a  construction  as  to 
go  beyond  its  purpose  and  defeat  legisla- 
tion? There  is  nothing  so  special  in  a  con- 
stitutional provision  as  to  Justify  this. 

Will  It  be  suggested  that  this  was  another 
bUl,  a  substitute,  not  Senate  Bill  99,  and 
that  this  substitute  should  have  been  read 
three  times?  I  would  answer  that  we  can 
hardly  call  it  a  substitute  because  It  Is  Iden- 
tical in  matter  with  Senate  Bill  99.  But, 
suppose  even  that  the  bills  were  not  so  iden- 
tical, still  the  substitute  bill,  If  so  germane 
to  the  original  bill  as  to  be  a  proper  sub- 
stitute, would  not  have  to  go  back  and  be 
read  three  times.  A  substitute  Is  an  amend- 
ment '*When  a  bill  has  been  read  and  re- 
ferred to  a  committee  who  have  reported  a 
substitute,  having  the  same  general  princi- 


ples. It  is  not  necessary  to  the  valid  enact- 
ment of  the  substitute  that  it  should  be  con- 
sidered an  original  bill  and  read  three  times 
on  the  three  different  days."  26  Am.  &  Eng. 
Ency.  L.  540.  When  a  bill  is  amended.  It 
does  not  call  for  re-reading.  People  v. 
Thompson  (Cal.)  7  Pac.  142;  36  Cyc.  952; 
State  V.  Dillon,  42  Fla.  96,  28  South.  781; 
Cleland  v.  Anderson,  66  Neb.  261,  92  N.  W, 
306,  96  N.  W.  212,  98  N.  W.  1075,  5  L.  B.  A« 
(N.  S.)  136. 

Caplto  V.  Topping,  65  W.  Va.  588,  64  S.  E. 
845,  22  L.  R.  A.  (N.  S.)  1089,  written  by 
Judge  Poffenbarger,  is  pointed  authority  for 
this.  A  bill  having  same  title  as  act  No.  40 
of  1894  was  introduced  in  the  Senate  as  S. 
B.  No.  23,  read  by  Its  title,  placed  on  the 
calendar  for  second  reading,  subsequently 
taken  up  upon  second  reading,  read  by  title, 
and  referred  to  a  committee.  The  committee 
reported  its  action  on  Senate  Bill  No.  23, 
giving  the  exact  title  of  the  same.  The  com- 
mittee reported  the  bill  favorably  by  sub- 
stitute. The  bill  was  read  by  its  title.  Suh* 
stitute  adopted  in  lieu  of  original  bill,  and  be- 
came S.  B.  No.  90.  Bill  as  reported  read  by 
title.  Subsequently  S.  B.  No.  90  reported 
by  the  committee  was  put  on  its  third  read- 
ing, and  read  In  full,  then  passed.  Held, 
that  the  contention  that  S.  B.  No.  90  should 
have  been  considered  an  original  bill,  and 
read  in  the  Senate  three  times  on  different 
days,  once  in  full,  was  not  well  founded. 
Board  v.  Fowler,  50  La.  Ann.  1358,  24  South. 
809. 

Take  the  case  of  Miller  &  Gibson  v.  State, 
3  Ohio  St  475.  "A  bill  after  being  read  twice 
in  the  Senate  was  committed  to  a  select 
committee,  who  reported  it  back  with  an 
amendment,  to  wit,  'Strike  out  all  after  the 
enacting  clause  and  Insert  a  new  bill.*  The 
bill  as  amended  passed  the  Senate  and  House 
and  became  a  law.  The  claim  was  made  that 
the  'new  bill*  had  but  two  readings  in  the 
Senate."  The  court  said :  "When  it  appears 
by  the  journals  that  a  bill  was  amended  by 
striking  out  all  after  the  enacting  clause, 
and  Inserting  a  'new  bill,*  so  called.  It  can- 
not be  presumed  that  the  matter  inserted 
was  upon  a  different  subject  from  that  strick* 
en  out  especially  when  the  matter  inserted 
is  consistent  with  the  title  borne  by  the  bill 
before  amendment*'  The  court  relied  upon 
a  presumption  that  the  substituted  bill  was 
the  same  with  the  original,  and,  being  so,  no 
three  readings  were  required  of  the  amend- 
ed bill.  In  the  present  case  the  sameness  of 
the  Senate  and  House  bills  is  apparent  The 
court  further  said  in  Miller  &  Gibson  v. 
State,  supra:  "But  for  argument's  sake,  let 
It  be  admitted  that  the  bill  as  amended  was 
read  but  once  in  the  Senate;  is  the  act  for 
that  reason  void?  That  counting  two  read- 
ings before  the  amendment  and  the  final 
reading,  the  bill  was  read  three  times,  is 
conceded,  for  these  readings  are  shown  by 
the  journal,  and  it  is  also  conceded  that  la 
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general  three  readings  of  an  amendment  are 
not  necessary.  But,  inasmuch  as  the  amend- 
ment in  this  case  is  styled  in  the  journal  a 
'New  Bill/  it  is  said  that  three  readings 
were  necessary.  Why  necessary?  The 
amendment  was  none  the  less  an  amendment 
because  of  the  name  given  it  It  is  not  un- 
usual in  parliamentary  proceedings  to  amend 
a  bill  by  striking  out  all  after  the  enacting 
clause,  and  inserting  a  'New  Bill.*  When 
the  subject  or  proposition  of  the  bill  is  there- 
by wholly  changed,  it  would  seem  to  be  prop- 
er to  read  the  amended  bill  three  times,  and 
on  different  dates;  but,  when  there  is  no 
such  vital  alteration,  three  readings  are  not 
required."  That  case  is  strong  to  show  that 
such  aameneas  dispenses  with  reading  over 
again;  strong  to  show  that  two  readings  of 
the  Senate  bill  and  one  of  the  bill  after  sub- 
stitution of  the  House  bUl  make  up  three 
readings. 

Nelson  v.  Haywood,  91  Tenn.  596,  20  S.  W. 
1,  is  of  same  effect  "A  bill  having  been 
passed  regularly  by  both  houses  was  re- 
ferred, upon  a  difference  between  the  two 
houses  as  to  certain  proposed  amendments, 
to  a  joint  committee  of  conference.  The  com- 
mittee reported  as  follows :  'Your  committee 
of  conference,  to  whom  was  referred  S.  B. 
No.  10,  with  House  amendments,  beg  leave  to 
report  the  accompanying  bill  in  lieu  of  said 
bill  and  amendment,  in  which  Is  embraced 
substantially  all  the  provisions  of  both 
Louses.  Your  committee  deem  it  prudent  to 
propose  a  bill  in  lieu,  as  the  original  bill  has 
been  much  disfigured  by  amendment  inter- 
lineations, and  erasures.  Your  committee 
asks  that  the  bill  offered  be  accepted  and 
passed.'  This  redrafted  bill  of  the  committee 
of  conference  contained  fewer  sections  and 
annulled  some  of  the  proposed  amendments; 
the  committee  substituting  compromise  pro- 
visions therefor.  The  committee's  report  was 
concurred  in  by  both  the  houses  and  the 
bill  signed.  The  bill  was  not  passed  after 
its  redrafting  by  the  committee."  "Held: 
The  act  was  constitutionally  passed  and  is  a 
valid  law.  The  committee  did  not  report  a 
new  bill.  They  had  authority  to  make  such 
changes  as  would  reconcile  differences  be- 
tween the  two  houses.  It  was  not  necessary 
that  this  bill  be  passed  upon  three  readings 
after  the  committee  reported." 

I  believe  it  is  not,  and  cannot  be,  claimed 
that  the  bill  after  passage  by  the  Senate  had 
to  go  back  for  concurrence  of  the  House  in 
the  substitute,  for  the  reason  that  the  sub- 
stituted House  bill  was  not  variant  from, 
but  identical  in  title  and  enacting  matter 
with.  House  Bill  161.  ''An  Immaterial 
amendment  need  not  in  any  way  affect  the 
substance.  Where  a  reference  to  Thompson 
&  Steger's  Code*  was  stricken  out  and  the 
'Revised  Code  of  Tennessee*  inserted  in  Its 
place,  both  being  the  same  book,  it  was  held 
that  there  was  not  any  substantial  amend- 
ment requiring  concurrence."  Note  30.  36 
Cyc  956,  citing  Gaines  y.  Horrigan,  4  Lea 


(Tenn.)  608.  In  our  case  there  was  no  dif- 
ference between  the  two  bills  save  in  name 
and  number.  Name  and  number  are  no  part 
of  the  real  bill,  merely  designating  for  con- 
venience, and  cease  on  passage,  and  do  not 
appear  in  the  published  act  Judge  POF- 
FENBARGER  lays  down  the  rule  that  no 
bill  can  become  a  law  in  less  than  five  days. 
36  Cyc.  950,  says:  "A  substantial  compli- 
ance with  a  constitutional  requirement  as  to 
the  reading  of  bills  is  sufficient.  •  ♦  ♦ 
The  requirement  that  bills  be  read  on  differ- 
ent days  in  each  house  will  not  prevent  the 
reading  of  a  bill  in  one  house  on  the  day 
that  it  was  passed  by  the  other."  A  note 
there  found  says  that,  "when  duplicate  bills 
are  introduced  in  both  houses,  the  substitu- 
tion and  final  passage  of  the  House  bill  for 
the  Senate  bill  on  its  order  of  third  reading 
does  not  render  the  substitute  bill  obnoxious 
to  the  constitutional  requisite  that  bills  shall 
be  passed  on  three  different  days  in  the  Sen- 
ate," citing  Archibald  v.  Clark,  112  Tenn.  532, 
82  S.  W.  310.  It  Is  conceded  that  it  may  be 
read  in  one  house  the  same  day  of  its  pas- 
sage by  the  other.  So  held  in  Arkansas.  26 
Am.  &  Eng.  Ency.  Law,  540,  citing  Chicot  v. 
Davies,  40  Ark.  200.  Does  the  requirement 
of  three  readings  on  different .  days  in  each 
house  necessarily  mean  three  days  in  one 
house,  and  three  other  days  in  the  other 
house?  May  it  not  intend  only  that  each 
house  must  have  three  daily  readings,  but 
the  readings  may  be  on  the  same  days  in 
each  house,  in  case  of  a  duplicate  bill? 
When  both  houses  have  enacted  the  same 
words  literally,  why  may  we  not  say  that 
both  branches  have  agreed  to  the  same 
words?  The  object  is  to  let  the  members 
have  notice  of  the  measure  by  three  daily 
readings.  This  is  accomplished  by  three 
readings  in  each  house,  though  on  same 
days.  The  houses  are  distinct  for  this  pur- 
pose. All  that  is  required  is  the  assent  by 
the  two  bodies  to  the  same  thing.  It  has 
been  constant  practice  in  our  Legislature  to 
so  proceed  with  duplicate  bills.  But  we  do 
not  have  to  so  say  in  this  case. 

Judge  POFFENBARGER  seems  to  say 
that  our  decision  would  allow  a  House  bill 
to  be  read  three  days  in  the  House,  then  go 
to  the  Senate,  and  there  a  substitute  be 
adopted,  and  it  then  passed  without  three 
daily  readings.  By  no  means  do  we  say  so. 
In  our  case  the  duplicate  bill  was  read  three 
times  in  each  house.  The  very  same  bill 
was  so  read.  The  bill  for  this  puri)ose  is  not 
the  mere  piece  of  paper,  but  it  is  its  con- 
tents that  must  be  read.  The  contents  are 
what  is  meant  by  the  word  "bill"  in  this 
provision  of  the  Constitution.  The  duplicate 
was,  under  facts  above  stated,  read  three 
times  on  different  days  in  each  house.  That 
is  the  case  which  we  decided.  Thus  we 
come  to  the  conclusion  that  the  three  read- 
ings required  by  the  Constitution  were  had. 

[2]  Next,  as  to  the  second  ground  gt^en 
I  for  the  invalidity  of  the  act;    that  is,  the 
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claim  that  the  hill  never  became  a  law  for 
want  of  final  passage  by  the  Senate.  As 
stated  above,  the  Senate  passed  the  bill  Feb- 
ruary 18tb,  and  ordered  its  passage  by  the 
Senate  to  be  reported  to  the  House,  and  it 
was  so  reported.  On  February  20th  the 
S^iate  adopted  a  motion  to  reconsider  the 
votes  by  which  it  had  ordered  House  Bill 
161  to  be  read  a  third  time  and  passed. 
The  Senate  passed  an  order  requesting  the 
House  to  return  the  bill  to  the  Senate;  but 
the  House,  in  response  to  this  request,  on 
February  21st,  refused  to  return  the  bill  to 
the  Senate,  giving  as  its  reasons  that  the 
bill  had  become  a  law,  and  passed  beyond 
its  Jurisdiction.  In  response  the  Senate 
adopted  a  resolution  insisting  that  its  vote 
of  reconsideration  had  the  effect  to  undo  its 
vote  passing  the  bill,  and  insisting  that  the 
bill  had  not  become  a  law,  and  insisting  that 
it  be  returned  to  the  Senate.  The  House 
did  not  order  it  returned  to  the  Senate.  On 
February  24th  the  Senate  appointed  a  com- 
mittee to  call  on  the  €k>vemor  and  Secre- 
tary of  State  and  request  the  return  of 
House  Bill  161  to  the  Senate,  and  to  call  on 
the  House  of  Delegates  and  its  Speaker  and 
request  such  return.  The  committee  report- 
ed that  the  Governor  Informed  it  that  the 
bill  had  been  delivered  to  him  at  4:30  o'cloclc 
p.  m.  on  February  20th,  and  that  he  had  ap- 
proved the  bill  and  delivered  it  to  the  Sec- 
retary of  State  at  5:10  o'clock  p.  m.,  and, 
having  so  disposed  of  the  bill,  he  had  no 
further  control  over  it.  The  committee  fur- 
ther reported  that  it  had  demanded  the  bill 
of  the  Secretary  of  State,  who  replied  in 
writing  that  he  had  surrendered  it  to  the 
keeper  of  the  rolls,  and  had  no  further  cus- 
tody or  control  over  it  The  committee  fur- 
ther reported  to  the  Senate  that  it.  had  wait- 
ed upon  the  keeper  of  the  rolls,  M.  M.  Neely, 
clerk  of  the  House  (who  is  ex  officio  keeper 
of  the  rolls),  and  informed  him  of  the  Sen- 
ate's request  for  return  to  it  of  the  bill,  and 
he  produced  the  bill,  stating  that  he  had 
that  moment  received  it  from  the  Secretary 
of  the  State,  and  stated  that  he  would  ask 
leave  of  the  Speaker  to  return  it  to  the  Sen- 
ate. The  question  whether  it  should  be  re- 
turned was  again  submitted  to  the  House, 
and  the  House  referred  it  to  the  judiciary 
committee,  and  it  reported  that  it  could  not 
advise  the  House  whether  the  bill  had  be- 
come a  law,  and  that,  whether  a  law  or  not, 
its  validity  could  not  be  affected  by  reten- 
tion of  the  engrossed  bill.  The  House  laid 
the  report  on  the  table.  The  House  never 
ordered  the  bill  returned.  On  February  20th 
the  Speaker  of  the  House  wrote  the  Gov- 
ernor that  the  Senate  had  requested  him  to 
return  engrossed  House  Bill  No.  161  to  the 
Senate;  the  Senate  having  reconsidered  its 
action  in  passing  it  The  Governor  on  same 
date  replied  that  the  bill  had  been  received 
by  him  at  4 -.30  p.  m.  on  that  date  (Febru- 
ary 20th)  and  approved  by  him  at  6:10  p. 
m.,  and  delivered  to  the  Secretary  of  State. 


So,  the  bill  never  returned  to  the  Senate. 
After  the  Senate  passed  it  February  ISth, 
it  was  on  that  date,  by  order  of  the  Senate, 
reported  to  the  House  as  passed  by  the  Sen- 
ate, and  went  to  the  Joint  committee  of  the 
two  houses  on  enrolled  bills,  charged  with 
duty  to  compare  bills  passed  with  their  en- 
rollment, correct  errors,  and  present  to  the 
Speaker  of  the  House  and  President  of  Sen- 
ate, and  then  present  them  to  the  Governor 
for  his  action. 

It  seems  that  the  bill  was  in  the  hands 
of  this  committee  on  the-  18th  after  its  pas- 
sage by  the  Senate  was  reported  to  the 
House.  Thus,  it  seems  that  this  bill  was 
passed  by  the  Senate  on  February  18th,  re- 
ported same  date  back  to  the  House,  went 
to  Joint  committee  same  date  for  perform- 
ance of  its  functions,  was  reconsidered  by 
the  Senate  at  4  o'clock  p.  m.  February  20th, 
presented  to  the  Governor  at  4:30  p.  m.  same 
day,  approved  and  delivered  to  the  Secretary 
of  State  at  5:10  p.  m.  same  day,  and  on  Feb- 
ruary 24th  went  to  the  kaeper  of  the  rolls. 
The  question  is:  What  is  the  effect  of  the 
action  of  the  Senate  reconsidering  its  pass- 
ing House  Bill  No.  161?  For  Smith  it  is 
with  confidence  pressed  upon  us  that  such 
vote  nullified  the  vote  of  the  Senate  passing 
the  bill,  and  thus  the  bill  wants  passage  by 
the  Senate,  and  the  bill  never  became  an 
act  so  as  to  be  law.  We  do  not  question 
that  a  bill  must  be  passed  by  both  houses  of 
the  Legislature;  but  we  say  that  this  bill 
't(Hi«  so  passed.  This  is  so  unless  the  vote  of 
the  Senate  to  reconsider  did  away  with  the 
Senate's  passage  of  the  bill.  To  sustain  the 
view  that  such  vote  to  reconsider  works  that 
result  we  are  cited  to  a  provision  of  the 
Constitution,  art  6»  i  24  (Ck>de  1906,  p.  lix) 
that  "each  house  shall  determine  the  rules 
of  its  proceediDgs,"  and  that  under  it  there 
is  a  Senate  rule  saying  that  "it  shall  be  in 
order  for  any  member  voting  with  the  pre- 
vailing side  to  move  a  reconsideration  of  the 
same  within  two  succeeding  business  days." 
That  sach  motion  may  be  made  inside  two 
days,  under  any  circumstances.  This  rule 
has  for  its  purpose  a  limitation  of  time  up- 
on reconsideration.  It  must  be  applied  in 
practice  conformably  to  general  principles 
of  parliamentary  law  governing  reconsid- 
eration. A  fundamental  principle  of  that 
law  is  that  to  enable  a  legislative  body  to 
reconsider  a  vote  passing  a  bill,  it  must  have 
control  and  possession  of  it  If  it  has  per- 
formed its  office  upon  the  bill,  and  it  has 
gone  from  its  physical  possession  and  con- 
trol, it  cannot  reconsider.  It  has  lost  Juris- 
diction. The  case  is  no  longer  in  court 
Neither  a  legislative  body  nor  a  court  can 
act  upon  a  matter  not  before  it  This  is 
fundamental.  When  the  reconsideration  in 
question  in  this  case  was  voted,  the  bill  had 
passed  the  House  and  Senate,  had  been  sent 
back  out  of  the  Senate  by  its  order  to  the 
House,  and  was  in  the  files  of  the  House, 
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wbich  refused  to  return  it  to  the  Senate, 
or  in  the  hands  of  the  committee  on  en- 
rolled billB»  without  power  of  return.  The 
Senate  had  completed  its  function  and  oust- 
ed itself  of  jurisdiction.  What  is  author- 
ity as  to  this?  **Thls  right  to  reconsider  re- 
mains so  long  fw  tJie  bill  remains  in  the  cus- 
tody of  tTie  hodu  proposing  to  reconsider, 
unless,  they  have  some  special  rule  restrain- 
ing the  right  to  reconsider.  The  matter  is 
still  in  fieri  while  pending  before  and  with- 
in control  of  either  house.  And  it  is  not  an 
infrequent  occurrence  for  one'  house,  which 
has  finally  imssed  a  bUl  and  sent  it  to  the 
other  house,  to  request  its  return,  ichich 
heinff  done,  the  vote  on  its  final  passage  is 
reconsidered.  There  must  be  a  time  when 
the  right  to  reconsider  terminates.  And  the 
same  rule  applies  in  the  one  case  as  in  the 
other,  and  that  is  when  the  bill  or  law  has 
passed  from  the  custody  or  control  of  the 
department  or  body  seeking  to  reconsider." 
People  V.  Hatch,  19  111.  283.  In  Wolf  v. 
McGaull,  76  Va.  876,  a  Joint  resolution  re- 
called a  bill  then  before  the  Governor,  but 
not  acted  on  by  him.  The  court  held  this 
recall  void,  the  return  of  the  bill  by  the 
Governor  void  because  without  authority, 
and  the  act  had  by  operation  of  law  become 
a  law  without  approvaL  I  have  cited  this 
case  as  authority  for  the  proposition  that  to 
render  reconsideration  effective  the  bill  must 
be  yet  in  the  possession  of  the  body;  the 
court  saying:  ''When  does  the  power  of  con- 
trol over  a  bill  passed  by  both  houses  close 
and  determine?  There  must  be  a  time  in 
parliamentary  proceedings  when  the  control- 
ling power  of  the  legislative  body  must  come 
to  an  end.  If  the  General  Assembly  had  the 
power  to  recall  the  bill,  it  must  have  been 
for  the  purpose  of  reconsideration,  because 
no  motion  to  reconsider  it  is  in  order  unless 
the  paper  is  before  the  body  in  which  the 
motion  to  reconsider  is  made.  Jefferson's 
Manual,  93."  In  Allegany  County  v.  War- 
field,  100  Md.  516,  60  Atl.  599,  108  Am.  St 
Rep.  446,  conceding  power  of  Governor  to 
erase  his  approval,  yet  it  is  made  dependent 
on  the  fact  that  the  bill  is  yet  in  his  cus- 
tody. Jefferson's  Manual  of  Parliamentary 
Law  says:  ** After  a  bill,  resolution,  message, 
report,  amendment,  or  motion  upon  which 
a  vote  was  taken  shall  have  gone  out  of  the 
possession  of  the  Senate,"  no  motion  to  re- 
consider can  be  made.  Section  42.  I  cite 
People  T.  McCuUough,  210  IlL  488,  71  N.  E. 
602,  and  State  v.  Whisner,  35  Kan.  271,  10 
Pac.  852,  for  the  proposition  that,  after  the 
Governor  has  delivered  the  bill  to  the  Sec- 
retary of  State,  he  has  lost  power  of  re- 
call. Why?  The  cases  say  he  has  no  phys- 
ical possession  or  control  of  the  document 
This  is  the  test  in  such  cases;  so  it  is  in  our 
case.  The  cases  are  in  principle  subject  to 
the  same  test 

For  the  pr<^>oeltion  that  to  justify  recon- 
sideration by  a  legislative  body  it  must  still 


have  possession  of  the  bill,  a  brief  cites  Cro- 
ker's  Procedure,  80,  182;  Hunneman  v.  Graf- 
ton, 10  Mete.  (Mass.)  454;  Reed  ▼.  Acton, 
117  Mass.  384;  Bigelow  v.  Hillman,  37  Me. 
62;  Bstey  ▼.  Starr,  56  Vt  690;  Marsh  t. 
Scituate,  163  Mass.  34,  26  N.  E.  412,  10  L. 
R.  A.  202;  Brown  v.  Winterport,  79  Me.  305, 

Great  force  is  attributed  in  behalf  of  Smith 
to  the  case  of  State  v.  Bank,  79  Conn.  141, 
64  Atl.  6.  The  case  is  widely  different  from 
our  case,  in  that  respect  on  which  our  de- 
cision as  to  this  point  rests,  namely,  the  con- 
tinued possession  and  control  of  the  bill. 

A  bill  passed  both  houses,  but  a  motion  to 
reconsider  was  made,  pending  and  not  dis- 
posed of,  and,  by  mistake,  without  authority 
it  was  delivered  by  the  derk  to  the  Secre- 
tary of  State.  The  court  as  its  reason  said 
in  words  that:  "While  the  bill  was  in  the 
possession  of  the  House  and  on  the  desk  of 
the  Speaker,  the  House  had  entertained  a 
motion  to  reconsider."  In  our  case  the  bill 
had  left  the  Senate  by  its  order;  the  Senate 
thus  declaring  that  it  had  finished  considera- 
tion of  it 

Very  dear  it  is  that  when  a  bill  has  pass- 
ed both  branches  of  the  Legislature,  and 
been  approved  by  the  Governor  and  filed 
with  the  Secretary  of  State,  the  bill  cannot 
be  later  reconsidered  or  recalled  by  either  or 
both  branches,  simply  because  the  Consti- 
tution says  that  when  so  approved  it  is  law. 
And  further,  after  a  bill  has  passed  both 
branches  and  gone  to  the  Governor  for  his 
action,  it  cannot  be  reconsidered  or  recalled 
by  the  Legislature,  for  the  reason  that  it 
has  ended  its  function  and  lost  control  and 
possession,  the  legislative  department  has 
acted  on  it,  and  it  has  gone  to  another  de- 
partment of  the  government,  the  ^cecutive, 
for  its  action.  Wolfe  v.  McCauU,  76  Va. 
876;  26  Am.  &  Eng.  Ency.  L.  548.  The  New 
York  case  of  People  v.  Devlin,  33  N.  Y.  269, 
88  Am.  Dec.  377«  while  the  syllabus  gives 
power  to  recall  by  the  joint  action  of  both 
blanches,  the  opinion  wholly  denies  the  pow- 
er. Under  the  last-mentioned  principles,  the 
reconsideration  being  abortive,  the  bill  be- 
came an  act,  and  no  right  to  recall  it  by 
the  Senate  existed,  and  the  bUl  became  law. 

Precedents  or  instances  there  are  of  the 
federal  Senate  end  House  where  one  body 
has,  on  request  by  another,  returned  bills  or 
resolutions,  just  as  there  have  been  instances 
where  Grovemors  have  returned  bills  pre- 
sented to  them,  and  the  power  silently  con- 
ceded, as  stated  in  26  Am.  &  Eng.  Ency.  L. 
548;  but  such  concession  would  not  make 
law.  We  have  not  before  us  what  such 
bodies  may  do.  We  have  the  dry  question 
of  law  whether,  after  the  Senate  had  done 
with  the  bill,  its  vote  to  reconsider  will 
nullify  the  passage  of  the  bill;  the  House 
not  consenting  and  refusing  to  return  the 
bill,  the  Senate  never  repossessing  itself  of 
the  bilL    We  thus  do  not  have  the  question 
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whether  the  Senate  could  have  affected  the 
bill,  had  the  House  returned  it  It  had  pass- 
ed both  houses.  Could  one  alone  nullify  Its 
past  act  of  passage  demanded  by  the  Consti- 
tution, which  passed  act  had  taken  legal 
effect  by  force  of  the  Constitution?  The 
well-considered  case  of  People  ▼.  Devlin,  33 
N.  Y.  268,  88  Am.  Dec.  877,  and  others  cited 
in  26  Am.  &  Eng.  Ency.  L.  148,  say  one 
branch  cannot  recall  from  the  Governor. 
Why  can  one  branch,  against  the  will  of  the 
other,  recall  from  that  other?  It  it  does,  it 
lias  no  effect.  We  are  not  dealing  with  the 
question  of  courtesy  between  the  houses,  or 
what  the  House  should  have  done.  We 
know  what  it  did  do.  It  refused  return  of 
the  bill. 

As  to  "Recall"  from  the  Governor.  The 
House  never  Joined  in  it,  nor  authorized  the 
Speaker  to  do  bo.  Where  the  Speaker's  au- 
thority to  do  so?  The  Senate  alone  made  a 
recall  on  February  4th.  The  bill  had  then 
been  enrolled,  signed  by  the  Speaker  and 
President  of  the  Senate,  approved  by  the 
Governor,  filed  with  the  Secretary  of  State. 
After  all  this,  after  all  these  proceedings, 
this  court  is  asked  to  ignore  it  all  and  over- 
throw the  act.  We  think  this  court  would 
be  going  far,  straining  its  legitimate  powers, 
to  do  so. 

Holding  the  act  valid,  we  refuse  the  man- 
damus. 

Above  I  have  given  the  reasons  moving 
the  court  in  its  decision  of  this  case.  Some 
time  after  writing  those  reasons,  I  became 
impressed,  speaking  for  myself,  with  what 
was  soipewhat  suggested  in  oral  argument, 
and  with  a  line  of  thought  furnishing  an  ad- 
ditional argument  or  reason  supporting  that 
decision.  An  attorney  for  Mitchell  made  the 
point  that  the  vote  of  the  Senate  passing  the 
bill  was  never  actually  recalled.  He  said 
that,  when  the  reconsideration  was  voted, 
the  next  question  before  the  Senate  was, 
"Shall  the  bill  pass*';  but  that  that  question 
was  never  put,  that  vote  never  taken,  and 
thus  the  original  vote  passing  the  bill  stood. 
If  so,  that  settles  that  the  act  is  valid.  At 
any  rate,  be  that  as  it  may,  we  have  the 
fact  that  the  Senate  did  once  vote  the  pas- 
sage of  the  bill;  the  fact  that  it  did  not  by 
actual  vote  reject  the  bill  after  its  vote  to 
reconsider;  the  fact  that  the  bill  had  before 
been  reported  back  to  the  House  as  passed; 
the  fact  that  it  went  to  the  Joint  committee 
and  was  enrolled  and  signed  by  the  President 
of  the  Senate  and  Speaker  of  the  House;  the 
fact  that  it  went  to  the  Governor,  and  was 
by  him  approved,  and,  after  the  executive 
had  finished  its  part  in  the  enactment,  was 
finally  filed  in  the  ofiice  of  the  Secretary  of 
State;  the  fact  that  it  went  to  the  keeper  of 
the  rails,  the  clerk  of  the  House;  and  now, 
after  passing  through  this  curriculum  or 
course  of  enactment,  the  court  is  asked,  in 
a  collateral  proceeding,  to  overthrow  the 
act.     Without  asserting  that  the  failure  to 


vote  a  rejection  of  the  bill  left  the  original 
vote  of  passage  still  good,  we  do  say  that 
a  court  after  such  procedure  cannot  hold  the 
act  null  and  void.  And  further,  if  this  is 
doubtful,  then  the  rule,  that  before  a  court 
can  hold  an  act  invalid,  the  question  must 
be  clear,  is  alone  enough  to  deny  the  manda- 
mus. 

If  there  had  been  no  vote  of  the  Senate 
passing  the  bill,  the  case  would  be  different 
While  some  cases  say  that  a  court  cannot 
inquire  whether  a  bill  was  passed  by  both 
legislative  houses  when  approved  by  the  Gov- 
ernor, the  preponderance  of  law  is  that  the 
Judiciary  may  look  to  the  Journals  to  see 
whether  the  Constitution  has  been  in  this 
respect  complied  with;  but  that  is  not  our 
case,  for  the  Journal  of  the  Senate  shows- 
compliance  with  this  requirement,  every- 
thing regular,  the  only  question  being  as  to 
the  effect  of  the  vote  to  reconsider.  We  are 
asked  to  enter  into  details  of  procedure  in 
the  Legislature,  to  inquire  into  regularity  or 
irregularity,  and  pronounce  that  the  vote- 
to  reconsider,  without  further  reconsidera- 
tion, nullifies  the  Senate's  former  action, 
pas.slng  the  bill;  to  pronounce  that  the  ac^ 
tion  of  the  lawmaking  powers,  legislative^ 
and  executive,  is  irregular  not  only,  but 
goes  to  the  extent  of  nullifying  the  act  A 
court  cannot  usurp  this  function.  It  is  a 
well-known  principle  that,  if  a  court  has  Ju- 
risdiction, mere  irregularity  or  error  in  the 
course  of  procedure  does  not  make  its  action 
wholly  void.  Shall  we  say  that  this  irreg- 
ularity avoids  this  act;  that  the  Legislature 
having  sole  Jurisdiction  has  erred,  and  thus 
rendered  the  act  void?  If  a  court  cannot  do 
this  in  Judicial  actions,  much  less  can  it  re- 
view the  various  steps  of  a  Legislature. 

Mandamus  refused. 

POPFENBARGER,  J.  (dissenting).  Deem- 
ing this  decision  and  the  opinion  upon  which 
it  stands  palpably  unsound,  and  wholly  un- 
sustained  by  any  real  authority,  I  dissent, 
and  would  grant  peremptory  writs  of  man- 
damus in  all  of  the  nine  cases,  commanding 
the  clerk  of  the  county  court  to  issue  the 
certificates  of  license. 

The  question  for  this  court  is  not  one  of 
license  or  no  license.  It  is  merely  one  of 
constitutional  law,  and  nothing  here  involv- 
ed calls  for  deviation  from  the  plain  letter 
of  the  Constitution  or  the  settled  construc- 
tion thereof.  The  doctrine  of  the  opinion 
has  never  been  adopted  by  the  Legislature  of 
this  state  or  any  other,  so  far  as  I  am  able 
to  see.  On  the  question  of  reconsideration 
the  two  houses  utterly  disagreed;  the  Sen- 
ate demanding  the  right  always  previously 
exercised  by  each  house,  with  the  acquies- 
cence of  the  other,  and  the  House  denying 
it  That  the  action  of  the  Senate,  in  the 
case  of  the  bill  here  involved,  was  in  accord- 
ance with  settled  practice,  is  not  denied  b.T 
anybody.    It  cannot  be.    That  practice  make» 
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legislative  law,  which  this  court  has  no 
right  to  ignore,  nor  to  allow  one  of  the  two 
bodies  to  abolish  without  the  concurrence  of 
the  other.  Moreover,  that  practice  and  law 
seem  to  be  uniform  in  all  American  legisla- 
tive bodies,  Including  the  Congress  of  the 
United  States.  Those  who  will  take  the 
time  to  read  this  necessarily  long  opinion 
will  find  that  nothing  stands  to  the  contrary 
of  this  conclusion,  not  even  dicta,  much  less 
decision  or  reputable  text 

I  make  no  apology  for  the  length  of  this 
opinion.  Proper  settlement,  in  a  few  words, 
of  questions  of  the  number,  magnitude,  and 
intricacy  of  those  involved  here,  is  impos- 
sible, and  an  attempt  to  do  so  amounts  to  a 
dismissal  without  adequate  consideration  or 
effort 

In  discussing  the  first  question,  whether 
the  bill  on  which  the  case  turns,  published 
as  an  act  of  the  Legislature,  had  the  three 
constitutional  readings  in  the  Senate,  we 
must  not  lose  sight  of  the  purpose  of  the 
clauses  of  the  Constitution,  prescribing  an 
exclusive  mode  of  passing  laws,  nor  the  ele- 
ments of  that  method.  The  Legislature  con- 
sists of  two  separate  and  distinct  but  co- 
ordinate, houses,  each  having  its  own  mem- 
bership, its  own  organization,  its  own  rec- 
ords and  Journal,  its  own  officers,  its  own 
exclusive  place  of  deliberation  and  action. 
In  which  its  authority  is  practically  unlim- 
ited, and  its  own  complete  and  exclusive 
jurisdiction  within  its  sphere.  They  neces- 
sarily act  separately  in  passing  bills  and 
resolutions.  The  Jurisdiction  of  one  neces- 
sarily excludes  the  other.  They  therefore 
cannot  act  upon  the  same  thing  at  the  same 
time.  To  become  a  law,  a  bill  must  pass 
both  houses.  Nobody  can  gainsay  this.  It 
cannot  pass  either  house  otherwise  than 
in  the  constitutionally  prescribed  manner.  It 
naust  be  "fully  and  distinctly  read,  on  three 
different  days,"  or,  "in  case  of  urgency," 
this  rule  must  be  dispensed  with  '*by  a  vote 
of  four-fifths  of  the  members  present  taken 
by  yeas  and  nays,"  and  entered  upon  the 
journal  as  to  any  bill  passed  in  a  different 
-way,  and  the  rule  cannot  be  so  dispensed 
witii  for  more  than  one  bill  at  a  time.  This 
is  Indisputable.  The  purpose  of  these  pro- 
▼isions  is  best  shown  by  their  inevitable  re- 
sults. First  the  Journals  of  the  two  houses, 
not  one,  must  show  the  passage  of  any  given 
act  or  it  is  no  act  It  can  stand  on  no  other 
foundation.  Full  and  complete  Journal  en- 
tries of  one  house  do  not  suffice.  Passage 
by  one  is  not  enough.  Neither  the  Legis- 
lature nor  the  courts  can  give  an  act  any 
other  foundation  or  provide  it  any  other 
substructure.  The  Journals  are  made  by 
the  organic  law,  the  sole  and  exclusive  evi- 
dence of  the  existence  of  a  statute,  when 
the  question  of  its  enactment  Is  carried  to 
a  final  test  While  some  courts  deny  these 
Journals  the  status  of  evidence,  to  be  consid- 
ered on  such  a  question,  this  court  has  sol- 


emnly and  repeatedly  declared,  not  only  that 
they  are,  but  also  that  they  are  the  best 
controlling,  and  conclusive.  In  other  words, 
some  courts  say  they  cannot  go  back  of  the 
signatures  of  the  presiding  officers  of  the 
two  houses  and  the  enrollment  and  impeach 
an  alleged  or  apparent  statute  by  showing 
lack  of  passage  by  either  house;  but  that  is 
not  law  in  this  state.  Here,  failure  of  the 
Journal  of  either  house  to  show  passage  of 
the  alleged  act  is  fatal.  Passage  by  each 
house  must  affirmatively  appear  on  its  own 
journal  and  not  otherwise.  "Just  as  good" 
plans  or  schemes  are  inhibited.  Substitu- 
tion of  equivalents  is  positively  forbidden. 
Shilly-shallying,  surprise,  ambuscade,  and  un- 
certainty are  completely,  wisely,  and  justly 
fenced  out  As  these  requirements  are 
simple  and  apparently  arbitrary,  and  the  ne- 
cessity or  justification  thereof  is  neither 
self-evident  nor  always  perceptible  by  the 
masses  of  the  people,  occasional  complaint 
of  the  restriction  they  impose  is  reasonably 
to  be  expected  from  interested  and  over- 
zealous  people,  when  their  hopes,  purposes, 
and  expectations  fail  by  reason  of  noncom- 
pliance therewith. 

The  reason  for  the  other  clause  of  the 
Constitution,  prescribing  the  mode  of  pas- 
sage through  each  house,  is  likewise  dis- 
cernible in  the  result  of  its  operation.  The 
two  houses  are  separate  but  co-ordinate 
bodies,  as  I  have  stated.  The  constitutional 
plan  is  to  pass  bills  through  these  two 
houses  successively.  They  do  not  act  at 
the  same  time  upon  the  same  matter,  and 
cannot  in  the  nature  of  things.  The  juris- 
diction of  one  excludes  that  of  the  other,  for 
the  time  being,  just  as  occupancy  of  space 
by  one  body  excludes  therefrom  all  others. 
The  Constitution,  therefore,  plainly  requires 
successive  passage  of  bills  through  them. 
A  bill  originating  in  the  House  must  have 
its  three  days  there  and  then  its  three  days 
in  the  Senate.  This  aggregate  of  six  days 
for  passage  through  the  two  houses  may 
be  cut  to  five  by  giving  the  House  bill  its 
first  reading  in  t^e  Senate  on  the  day  of  its 
final  passage  by  the  House;  but  five  days 
necessarily  constitute  the  minimum  period. 
This  period  of  time  and  this  order  of  action 
by  the  two  houses  are  contemplated  and 
imperatively  required,  unless  the  constitu- 
tional rule  is  set  aside  by  a  vote  of  four- 
fifths  of  the  members  present  in  one  or  the 
other  of  the  two  houses,  and,  when  it  is  so 
set  aside,  the  fact  must  appear  by  a  yea  and 
nay  vote  entered  upon  the  Journal.  One  of 
two  things  must  appear  from  the  Journals 
in  the  case  of  every  statute.  Five  days 
must  have  been  consumed  in  consideration 
thereof  on  the  floors  of  the  two  houses, 
acting  successively,  or  the  requirement  must 
have  been  dispensed  wi}th  in  a  prescribed 
manner.  Thus,  in  all  ordinary  cases,  five 
days  at  least  are  required  for  the  passage 
of  a  bill  through  both  houses  and  as  many 
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more  as  result  from  omission  to  bring  it  up 
in  either  House  for  consideration  by  reason 
of  neglect,  choice,  or  impossibility  due  to 
the  pendency  of  crtiier  business.  The  obvious 
purpose  of  this  is  to  compel  devotion  of  a 
prescribed  period  of  time  and  order  of  ac- 
tion to  every  bill  that  becomes  a  law,  as  a 
means  of  preventing  hasty  and  inconsiderate 
action  in  the  high  and  impontant  function 
of  making  laws,  affecting  in  every  Instance 
somebody's  interests  and  in  some  way. 
Might  a  shorter  period  or  a  different  course 
of  action  be  as  efficacious  or  sufficiently  so? 
That  is  not  a  question  for  this  or  any  other 
court,  or  the  Legislature,  or  either  house 
thereof.  It  was  for  the  sole  and  ezclusiye 
determination  of  the  people  of  this  state 
in  adopting  the  Constitution,  and  we  have 
their  decision.  To  hold  compliance  with 
this  provision  unnecessary,  or  to  allow  the 
Legislaiture  to  ignore  or  evade  it,  when  the 
inhibitive  power  of  the  courts  is  properly 
invoked,  is  worse  than  Judicial  legislation, 
a  thing  wholly  indefensible  and  unjustifiable. 
It  amounts  to  Judicial  amendment  of  the 
Gonstitultion  itself,  an  assumption  of  power 
having  no  shadow  or  pretext  of  Justification 
in  law,  reason,  or  morals. 

The  method  of  the  alleged  passage  of 
House  Bill  161,  if  sustained,  reduces  the 
minimum  period  for  passage  of  a  bill  by 
both  houses  from  five  to  three  days,  without 
a  suspension  of  the  constitutional,  rule  in 
the  constitutional  way  by  either  House.  It 
may  originate  in  one,  have  its  three  readings 
there  on  separate  days  and*  on  the  day  of 
its  passage  there,  be  transmitted  to  the  oth- 
er, there  substituted  for  a  similar  or  like 
bill,  on  second  reading,  and  passed.  This 
amounts  to  a  plain,  palpable,  and  radical  vio- 
lation of  the  constitutional  plan.  The  pub- 
lic is  thus  denied,  two-fifths  of  the  time  al- 
lowed by  the  Ck>nstitution  for  aiding  or  re- 
sisting the  enactment  of  laws.  As  I  have 
said,  somebody's  interests  are  always  af- 
fected in  some  way  by  every  piece  of  pro- 
posed legislation.  Those  who  are  so  affected 
have  a  perfect  right  to  resist  it  by  lawful 
methods.  The  Constitution  guarantees  to 
citizens  the  right  of  petition,  and  the  clause 
thereof  now  under  consideration  was  in- 
serted to  protect  that  right,  as  well  as  to  pre- 
vent hasty  action  by  either  of  the  two  hous- 
es of  the  Legislature.  The  new  method  breaks 
up  and  confuses  both  proponents  and  oppo- 
nents in  and  out  of  the  Legislature,  dividing 
their  time,  attention,  and  efforts  and  cutting 
off  two-fifths  of  the  period  of  delay  reserv- 
ed by  the  Constitution  for  deliberation.  To 
say  this  works  no  practical  injury  is  not  a 
logical  or  Just  answer  to  this  obviously  ma- 
terial abridgment  or  denial  of  a  constitution- 
al rlghty  nor  a  reasonable  exoneration  from 
the  charge  of  Judicial  amendment  of  the 
Constitution.  The  people  made  the  Consti- 
tution and  reserved  to  themselves  the  sole 
power  of  amendment  thereof.  To  its  pro- 
visions they  made  the  legislative,  the  execu- 


tive, and  the  courts  subordinate,  withheld 
from  all  of  them  the  power  of  amendment, 
and  allowed  to  the  courts  only  the  right  and 
power  of  interpretation  by  the  application 
of  legal  rules  and  principles.  Though  a  man 
may  be  palpably  guilty  of  deliberate  murder 
by  poison  so  that  a  Jury  could  do  him  no  pos- 
sible good,  the  trial  court  could  not  deny  him 
a  Jury  for  that  reason.  A  plaintiff  in  eject- 
ment would  be  allowed  to  recover  a  mere 
worthless  hole  in  the  ground  a  thousand 
feet  deep,  or  an  utterly  valueless  rock  pin- 
nacle, though  it  were  apparent  the  recovery 
could  do  him  no  sort  of  good.  Legal  prin- 
ciples forbid  such  a  reply.  Even  though  it 
be  ocmceded  that  three  days  are  as  good  as 
five  for  the  constitutional  purpose,  the  courts 
cannot  alter  the  rule.  The  senators  oppos- 
ed to  the  bill  in  question  were  entitled  to 
two  days  more  of  time  to  make  their  efforts 
successful,  and  the  Constitution  required 
both  friends  and  foes  of  the  measure  to  let 
that  time  elapse  before  passing  it  Had 
that  been  done,  it  might  never  have  even 
ostensibly  passed  the  Senate — certain)^  would 
not  have  done  so,  for,  on  the  second  day 
after  its  alleged  passage,  the  sentiment  of 
that  body  had  ik>  far  changed  as  to  carry  a 
motion  to  reconsider  the  vote  of  alleged  pas- 
sage, and  to  have  formally  rejected  the  bill, 
if  the  House  had  returned  it  as  it  should 
have  done.  So  the  new  method,  if  sustained, 
has  passed  a  bill  which  could  not  have  pass- 
ed under  the  constitutional  plan. 

That  House  Bill  No.  161  and  Senate  Bill 
No.  99  were  identical  in  language  and  pro- 
vision is  a  matter  of  no  significance  or  im- 
port whatever.  They  were  nevertheless  sep- 
rate,  distinct,  and  strange  bills.  One  was  a 
House  bill  and  the  other  a  Senate  bill.  Un- 
til the  date  of  the  transmission  of  the  House 
bill  to  the  Senate,  these  two  bills  could  by 
no  possibility  have  been  in  the  same  house, 
notwithstanding  the  identity  of  their  sub- 
ject-matter and  terms.  Th^  were  as  purely 
distinct  as  two  bills  in  equity,  identical  in 
subject-matter  and  terms,  filed  in  courts  of 
different  states.  Identity  of  bill  does  not, 
cannot,  result  from  identity  of  matter.  That 
is  a  legal  impossibility.  The  name  and  iden- 
tity of  a  bill  are  determined  by  reference  to 
the  house  in  which  it  originates  and  in  no 
other  way.  The  House  bill  could  not  con- 
stitutionally pass  the  Senate  otherwise  than 
as  a  House  bill.  It  was  passed,  if  at  all, 
under  that  name,  number,  and  description. 
The  Senate  bill  was  laid  aside — ^name,  num- 
ber, and  all.  As  a  House  bill,  the  Constitu- 
tion required  three  readings  thereof  on  sep- 
arate days  in  the  Senate.  The  two  previ- 
ous readings  of  the  Senate  bill  constituted 
no  compliance  with  this  requirement  Those 
readings  were  not  readings  of  the  House 
bill.  The  House  bill  was  not  then  in  the 
Senate  and  had  not  reached  a  legislative 
stage,  4LUthorizlng  it  to  be  sent  there.  It 
was  neither  actually,  legally,  nor  potentially 
in  the  Senate  at  that  time.    The  utmost  that 


W.Va4 


SMITH  y.  MITGKELIi 


763 


can  be  said  is  that,  whUe  the  House  was 
deliberating  on  Its  biU  No.  161,  the  Senate 
partially  considered  another  bill,  haying  the 
same  purpose.  That  was  not  action  on  the 
same  bilL  ObTiously  House  Bill  No.  161  had 
only  one  constitutional  reading  in  the  Sen- 
ate, erroneously  described  as  its  third  read- 
ing. Thus  technicality,  logic,  and  constitu- 
tional purpose  all  agree  that  the  new  method 
is  unsound. 

The  possible  suggestion  ot  lack  of  express 
terms  in  the  Constitution,  inhibiting  cir- 
cumvention of  its  plain  purpose,  as  opposing 
this  Tiew,  is  met  by  the  stubborn  fact  that 
it  fixes  the  period  of  deliberation,  manifest- 
ing indubitable  intent  and  purpose.  What 
is  within  the  intent  of  a  statute  or  contract 
is  a  part  of  it  and  cannot  be  judicially  elim- 
inated. The  same  rule  applies  in  the  inter- 
pretation of  Coustitutions.  That  which  is 
dearly  within  the  intent  of  the  people  in 
adopting  a  Ck>nstitution  can  be  neith^  leg- 
islated nor  adjudicated  out  of  it  Bxpress 
terms  are  not  necessary.  ''It  is  not  always 
necessary,  in  order  to  render  a  statute  in- 
valid, that  it  should  contravene  some  express 
provision  of  the  Constitution;  if  the  act  is 
inliibited  by  the  general  scope  and  purpose 
of  the  instrument,  it  is  as  much  invalid  as 
though  prohibited  by  the  express  letter  of 
some  of  its  provisions."  8  Oyc.  729.  The 
sotmdness  of  this  proposition  is  apparent, 
for  the  reason  that  the  rule  of  liberal  con- 
struction applies  to  Constitutions.  The  rule 
of  strict  construction  is  applied  only  to 
penal  statutes  and  contracts.  When  the  pur- 
pose of  a  constitutional  provision,  not  penal 
in  character,  is  ascertained,  it  must  be  en- 
forced, Just  as  in  the  case  of  statutes  and 
contracts.  A  Legislature  can  no  more  de- 
feat a  constitutional  purpose  by  shifts,  de- 
vices, and  subterfuges  than  it  can  nullify 
plain  words  by  such  makeshifts.  "The  es- 
tablished rules  of  construction  applicable  to 
statutes  also  apply  to  the  construction  of 
Constitutions."  8  Cyc  729.  The  majority 
opinion  narrows  the  purpose  of  this  clause, 
saying  it  is  only  "to  inform  legislators  and 
people  of  legislation  proposed  by  a  bill,  and 
prevait  hasty  legislation."  I  say  it  does 
more  than  that.  It  gives  legislators  and 
people  five  dasrs'  time  for  efl^ort,  for  and 
against  the  proposed  legislation.  Why  give 
information  without  time  to  make  the  in- 
formation subserve  some  purpose?  We  are 
not  asked  to  give  the  provision  a  construc- 
tion "so  rigid  as  to  go  beyond  its  purpose, 
and  defeat  legislation."  I  am  unable  to  per^ 
ceive  the  harmony  of  these  two  quotations 
from  the  same  opinion.  If  this  five-day  pe- 
riod was  given  to  "prevent  hasty  legisla- 
tion," the  public  and  legislators  are  entitled 
to  the  whole  thereof,  not  barely  more  than 
half  of  it  The  provision  contemplates  more 
than  mer«  notice.  Each  of  the  three  read- 
ings required  is  for  a  purpose  well  defined 
in  parliamentary  law.  If  notice  were  the 
only  purpose,  that  could  be  given  more  ef- 


fectively in  other  ways,  as  by  publication. 
The  vital  question  here  is  whether  there  has 
been  legislaticm,  not  whether  legislation  is 
to  stand  or  fall. 

An  exhaustive  search  has  disclosed  but  a 
single  precedent  for  the  position  taken  by 
my  Brethren  on  this  branch  of  the  case,  and 
that  is  a  poorly  considered  decision  in  Archi- 
bald T.  Clark,  112  Tenn.  532,  82  S.  W.  310. 
The  opinion  in  that  case,  on  a  question  of 
such  importance,  consists  of  a  few  printed 
lines,  in  which  no  reference  whatever  is 
made  to  the  purpose  of  the  constitutional 
clause,  the  wide  scope  of  its  operation,  or  its 
wholesome  effect  as  a  safeguard  against 
reckless  legislation.  The  court  contents  it- 
self with  the  simple  observation  that  the 
legislative  practice  in  that  state  Justifies  the 
construction  it  gives  that  clause.  In  so  doing, 
it  wholly  ignores  the  legal  principle  inhibit- 
ing variation  of  i)lain  terms  in  any  instru- 
ment, even  a  simple  contract,  by  conduct  or 
contemp<MNineous  or  practical  construction, 
and  also  the  almost  universally  accepted  doc- 
trine that  constitutional  provisions  are  man- 
datory, and  the  obvious  necessity  of  so  re- 
garding them,  since  to  bold  them  merely  di- 
rectory is  to  authorize  the  Legislature  to 
ignore  them  at  will.  This  precedent  is  not 
binding  authority  upon  this  court  nor  in 
harmony  with  the  principles  applied  here 
and  throughout  the  country  generally  iu 
the  interpretation  of  Constitutions.  The  con- 
stitutional clause  in  question  is  mandatory. 
Price  v.  Moundsville,  43  W.  Va.  523,  27  S.  B. 
218,  -64  Am.  St  Rep.  878;  26  A.  ft  E.  E^nc. 
L.  539.  'fThe  great  majority  of  all  constitu- 
tional provisions  are  mandatory,  and  it  is 
only  such  provisions  as,  from  the  language 
used,  in  connection  with  the  objects  in  view, 
may  be  said  to  be  addressed  to  the  discre- 
tion of  some  person  or  department,  that  courts 
have  held  to  be  directory;  and  these  provi- 
sions in  most  cases  have  been  those  ad- 
dressed to  the  legislative  department  with 
reference  to  the  mode  of  procedure  In  the 
enactment  of  laws  as  above  stated.  But  pro- 
visions of  this  kind  will  be  treated  as  man- 
datory if  the  language  used  Justifies  it,  even 
though  the  proceedings  to  which  they  refer 
are  but  formaL"  8  Cya  762.  By  every 
legitimate  test  the  provision  of  our  Constitu- 
tion, concerning  the  reading  of  bills.  Is  man- 
datory. The  effectuation  of  its  obvious  and 
high  purpose  demands  the  construction.  It 
is  mandatory  in  form,  saying  "no  bill  shall 
become  a  law  until  it  has  been  fully  and 
distinctly  read,  on  three  different  days  in 
each  house^"  unless,  etc.  Then  the  re- 
quirement ca£  be  dispensed  with  in  only  one 
way.  This  is  positive,  direct  and  emphatic 
language,  leaving  no  room  for  evasion  in  any 
form.  The  doctrine  of  this  court  on  this  sub- 
ject is  expressed  in  Capito  v.  Topping,  65 
W.  Va.  587,  64  S.  E.  845,  22  L.  R.  A.  (N.  S.) 
1069,  as  follows:  "Being  organic  in  charac- 
ter, constitutional  provisions  stand  on  a  high- 
er plane  than  statutes*  and,  as  a  rule,  are 


764 


72  SOUTHEASTERN  REPORTEB 


(W.Va. 


mandatory,  prescribing  exact  or  ezdusive 
times  and  methods  of  doing  acts  permitted 
or  required."  The  following  language  of  the 
opinion  in  that  case  applies  well  here:  "It 
(the  provision  there  under  consideration)  is 
alternative  and  emphatic,  saying,  if  a  cer- 
tain thing  is  not  done,  another  shall  happen. 
Unlike  many  other  provisions,  it  does  not 
stop  with  the  prescription  of  the  affirmative 
act,  leaving  the  consequence  of  failure  to 
inference.  It  declares  the  sequence."  That 
is  the  real  meaning  of  the  language  of  this 
clause.  If  a  bill  is  read  on  three  different 
days  in  each  house  and  passed,  it  becomes  a 
law;  but,  if  this  be  omitted,  it  cannot  do  so, 
unless  such  readings  are  dispensed  with  in 
the  prescribed  manner.  I  here  apply  this 
doctrine  or  principle  of  construction,  not  in 
refutation  of  any  express  declaration  in  the 
Tennessee  case,  or  the  majority  opinion  in 
this  case,  to  the  effect  that  the  clause  is 
directory,  but  rather  to  demonstrate  that  the 
decision  cannot  be  justified  or  sustained  upon 
that  ground,  as  well  as  to  show  the  high 
and  sacred  character  of  constitutional  pro- 
visions and  the  spirit  in  which  they  are 
dealt  with  by  courts. 

As  already  stated,  the  lone  Tennessee  case 
professedly  stands  upon  the  doctrine  of  prac- 
tical, contemporaneous,  or  legislative  con- 
struction. That  doctrine  cannot  be  justly  in- 
voked here  for  two  reasons.  The  uniform 
legislative  construction  in  this  state  has  been 
the  other  way.  Substituted  bills,  originating 
in  the  house  other  than  the  one  making 
the  substitution,  have  always  been  treated  as 
separate  or  new  bills  in  the  substituting 
house  and  given  their  three  readings  on  dif- 
ferent days  after  substitution,  until  the  sec- 
sion  at  which  the  bill  in  question  here  is 
alleged  to  have  been  passed.  If  the  doc- 
trine applies,  this  clause  has  been  so  con- 
strued as  to  make  the  action  on  this  bill 
ineffective  to  pass  it,  for  almost  a  half  a 
century.  In  the  second  place,  the  language 
and  purpose  of  the  clause  is  clear,  plain,  and 
free  from  ambiguity,  wherefore  the  principle 
is  wholly  inapplicable.  May  v.  Topping,  65 
W.  Va.  656,  664,  64  S.  E.  848. 

The  majority  opinion  raises  a  vital  ques- 
tion as  to  the  character  of  the  action  of 
the  Senate  in  substituting  the  House  bill, 
without  pausing  to  settle  it  by  the  applica- 
tion of  any  l^al  principle,  namely,  whether, 
by  that  action,  the  House  bill  became  an 
amendment  to  the  Senate  bill  or  a  new  or 
original  bill  in  the  Senate.  Identity  of 
terms  in  the  body  of  the  two  bills  is  suggest- 
ed as  a  ground  of  incompatibility  with  the 
theory  of  substitution.  The  opinion  says, 
"We  can  hardly  call  it  a  substitute  because 
It  is  identical  in  matter  with  Senate  Bill? 
Then  an  hypothesis  is  stated  and  an  assump- 
tion made.  Supposing  it  to  be  a  substitute, 
the  opinion  says  "A  substitute  is  an  amend- 
ment,** and  then  follows  the  legal  proposi- 
tion that  a  bill  need  not  go  back  for  repeated 
readings  after  an  amendment.     If  Identity 


of  matter  precludes  the  legal  view  of  substi- 
tution, it  certainly  precludes  the  legal  theory 
of  amendment.  An  amendment  necessarily 
implies  a  change  or  alteration  as  to  matter. 
Manifestly  identity  of  matter  is  more  incon- 
sistent with  the  Idea  of  amendment  than 
that  of  substitution.  Substitution  does  not 
necessarily  involve  an  alteration  as  to  mat- 
ter, but  amendment  does.  For  mere  con- 
venience of  expression,  the  action  taken  by 
the  Senate  may  be,  and  such  action  often  is 
called  either  or  both,  but,  in  substance  and 
effect,  it  was  neither.  In  law,  fact,  and 
logic,  the  Senate  laid  aside  its  own  bill  and 
proceeded  to  consider  the  House  bUl.  If 
there  was  an  amendment  or  substitution,  it 
was  not  one,  made  in  the  form  or  und^  the 
conditions,  attendant  upon  those  considered 
in  the  opinions  cited  by  Judge  BRANNON. 
Every  one  of  them  was  an  amendment  or 
substitute,  made  in  the  regular  course  of 
constitutional  procedure.  Not  one  of  them 
was  the  substitution  by  one  house  of  a  bill 
passed  by  the  other.  In  each  and  all  the 
amended  bill  had  its  three  readings  in  both 
houses,  not  three  in  one  and  only  one  in  the 
other,  as  in  this  case.  Such  were  the  char- 
acter and  attendant  circumstances  of  the 
substitute,  to  which  the  text  incorrectly  quot- 
ed from  26  A.  &  E.  Enc.  L.  640,  applies. 
Such  were  the  amendments  and  substitutes 
in  People  v.  Thompson  (Cal.)  7  Pac.  142; 
State  V.  Dillon,  42  Fla.  96,  28  South.  781, 
and  Cleland  v.  Anderson,  66  Neb.  261,  92  N. 
W.  306,  96  N.  W.  212,  98  N.  W.  1075,  5  L.  R. 
A.  (N.  S.)  136,  and  the  text  in  36  Cyc.  952. 
Judge  BRANNON  says  in  his  opinion  the 
amended  bill  in  Board  v.  Fowler,  50  La. 
Ann.  1358,  24  South.  809,  had  its  three  read- 
ings In  the  Senate,  where  it  was  amended 
by  substituting  a  new  draft  of  it  made  by  a 
committee.  Does  he  mean  to  say  the  other 
house  had  not  previously,  or  did  not  sub- 
sequently, give  the  same  bill  its  three  read- 
ings? Of  course  he  does  not  He  speaks 
only  of  what  occurred  in  the  Senate,  assum- 
ing the  procedure  in  the  House  to  have  been 
regular  and  unquestioned.  Such  was  the 
character  of  the  amendment  or  substitute 
involved  in  Miller  &  Gibson  v.  State,  3  Ohio 
St  475.  Judge  BRANNON  correctly  says  so. 
As  the  bill  had  had  its  three  readings,  the 
court  said  it  was  immaterial  that  its  terms 
and  provisions  were  altered  in  the  course 
of  the  readings.  Parliamentary  readings  are 
provided  for  the  very  purpose  of  perfecting 
bills  by  alteration.  In  that  case,  the  court 
said  the  name  given  the  substitute,  "New 
Bill,"  was  an  immaterial  matter.  It  was 
none  the  less  an  amendment  This  language 
from  the  opinion  makes  the  position  of  the 
court  dear:  "When  the  subject  or  proposi- 
tion of  the  bill  is  thereby  wholly  changed,  it 
would  seem  to  be  proper  to  read  the  amend- 
ed bill  three  times  and  on  different  days: 
but,  when  there  is  no  such  vital  hlteratlon. 
three  readings  are  not  required.**  This  says 
only  that  three  readings  after  amendment 
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are  not  required.  It  do«  not  say  three 
readings  or  any  readings  of  the  bill  may  be 
dispensed  with.  Nelson  t.  Haywood,  91 
Tenn.  596,  20  S.  W.  1,  inyolved  nothing  more 
than  the  validity  of  the  adoption  of  a  con- 
ference agreement  by  both  Houses,  settling 
differences  between  them,  arising  upon  a 
bill  regularly  and  successively  passed  by 
each,  after  Its  three  constitutional  readings 
In  each.  The  only  other  authorities  cited 
by  Judge  BRANNON,  as  applicable  to  this 
branch  of  the  case,  are  note  dO,  36  Gyc  956, 
and  Gaines  ▼.  Horrlgan,  4  Lea  (Tenn.)  608, 
dealing  with  the  necessity  of  concurrence  in 
an  amendment  That  has  nothing  to  do  with 
a  case  of  the  kind  of  substitution  we  have 
here.  The  doctrine  is  there  applied  to  a  bill 
that  had  had  its  three  readings  in  the  House 
of  its  origin  and  then  three  additional  read- 
ings In  the  other. 

Whether  such  of  these  decisions  as  dispose 
of  substitute  bills  are  sound  may  be  very 
well  doubted.  A  substitute  is  not  a  simple 
or  ordinary  amendment  What  we  have  here 
is  in  reality  neither  a  substitute  nor  an 
amendment,  I  repeat;  but,  if  it  were,  it 
would  be  more  than  a  mere  amendment  In 
congressional  procedure  it  is  called  an 
^'amendment  in  the  nature  of  a  substitute," 
and  treated  as  an  original  bill.  ''Under  the 
practice  of  the  House  for  many  years,  where 
a  substitute  is  reported  by  a  committee  for 
a  bill,  the  substitute  alone  is  considered; 
the  original  bill  being  without  objection  laid 
on  the  table.  If  there  be  objection,  then  the 
original  bill  is  sent  to  the  proper  calendar, 
and  the  proposed  substitute  treated  as  an 
'amendment  in  the  nature  of  a  substitute.' 
The  substitute  is  read  a  first  and  second 
time,  is  numbered,  and  becomes  to  all  intents 
and  purposes  an  original  bill.  This  has  been 
found  much  more  convenient  than  the  old 
practice  when  bills  were  not  printed  as  now. 
Formerly  it  was  the  practice  to  treat  a  sub- 
stitute as  an  'amendment  in  the  nature  of  a 
substitute,'  viz.,  by  striking  out  all  after  th6 
enacting  clause  and  inserting  the  matter 
proposed  or  recommended  by  the  committee 
in  lieu  of  that  referred."  Con.  Man.  Dig. 
Rules  &  Pr.  2d  Session  50th  Cong.  pp.  491, 
492.  The  details  of  the  old  practice  are  not 
so  fully  indicated  as  those  of  the  new;  but, 
as  the  new  is  simpler  and  Involves  addition- 
al readings  as  in  the  case  of  an  original 
bill,  the  old  must  have  Involved  that  and 
something  more.  As  general  parliamentary 
law  requires  a  substitute  to  be  treated  as  an 
original  bill,  we  may  well  say  the  framers  of 
the  state  Constitution  contemplated  such 
treatment  In  using  the  word  "bill"  they 
meant  a  bill  in  the  parliamentary  sense,  and, 
as  a  substitute,  wholly  wiping  out  original 
matter,  not  merely  altering  it  is  in  parlia- 
mentary law  the  equivalent  of  an  original 
bill,  it  cannot  reasonably  be  assumed  they 
did  not  intend  a  substitute  to  be  so  treated. 
Parliamentary  law  as  defined  and  adminis- 
tered in  the  national  Congress  Is  generally 


observed  and  applied  tn  the  state  Legisla- 
tures. Our  own  Legislature  adopts  the  rules 
of  the  national  House  of  Representatives. 
So  do  other  Legislatures,  possibly  all  of 
them.  The  national  Congress  is  confessedly 
the  highest  and  best  authority  on  the  sub- 
ject Following  it,  I  should  say,  notwith- 
standing the  three  or  four  state  decisions, 
treating  a  substitute  as  an  ordinary  amend- 
ment without  even  noting  the  radical  dif- 
ference between  them,  that  a  substitute  Is  in 
all  substantial  respects  an  original  bill,  call- 
ing for  the  procedure  on  such  a  bill,  and 
therefore  a  "bill"  within  the  meaning  of  this 
constitutional  clause. 

While  this  conclusion  as  to  the  character 
of  a  substitute  bOl  is,  in  my  opinion,  sound,  it 
is  not  essential  to  the  correctness  of  my  view 
as  to  constitutional  procedure  on  a  bill  passed 
by  one  house  and  substituted  for  another  bill 
in  the  other  house;  but  it  harmonizes  with 
the  manifest  intent  and  purpose  of  the  con- 
stitutional provision  and  aids  the  effort  to 
reach  the  true  interpretation  thereof.  It  ex- 
presses its  reasons,  intent  and  spirit  cou- 
stituting  its  substance.  A  bill  passed  by 
one  house  and  substituted  in  the  other  is 
more  than  an  amendment,  more  than  a  sub- 
stitute, whatever  the  correct  procedure  as  to 
amended  and  substituted  bills  may  be.  If 
an  amendment  or  a  substitute  or  both,  it  is 
in  addition  thereto  a  bill  of  the  other  house, 
falling  under  the  constitutional  rule  requir- 
ing successive  passage  by  the  substituting 
house  in  accordance  with  a  constitutional 
formula,  to  give  the  constitutional  period  of 
deliberation.  Whatever  we  may  say  of  the 
decisions  relied  upon  in  the  majority  opin- 
ion, not  one  of  them  shortens  that  period  or 
violates  the  constitutional  reservation  of 
time.  Therefore,  conceding  them  to  be  sound, 
for  the  sake  of  argument  they  constitute  no 
basis  for  the  position  this  court  has  taken. 
This  very  core  or  heart  of  the  question  is 
not  noticed  by  the  majority  opinion. 

This  decision  permits  the  Legislature  to 
clip  off  40  per  cent,  of  the  constitutional  pe- 
riod of  legislative  deliberation,  not  for  anti- 
saloon  legislation  only,  but  for  all  sorts  of 
legislation,  affecting  life,  liberty,  Industry, 
society,  property,  taxation,  religion,  and 
every  other  subject  within  the  pale  of  legis- 
lative authority.  This  clause  cannot  be  con- 
strued In  one  way  for  one  class  of  legisla- 
tive bills  or  acts  and  in  a  different  way  for 
other  classes.  Its  interpretation  for  one  is 
its  interpretation  for  all.  The  people,  in 
adopting  the  Constitution,  put  in  this  clause 
as  a  safeguard  against  hasty  and  inconsid- 
erate legislation  of  all  kinds,  and  so  pre- 
scribed an  arbitrary  rule,  deeming  it  to  be 
necessary.  This  decision  opens  the  door 
wide  to  the  accomplishment  of  legislation 
by  strategy,  confusion  in  division  of  forces 
between  the  two  houses,  surprise,  and  ac- 
cident It  displaces  a  single,  plain,  orderly, 
consistent  and  uniform  method  with  a  double, 
confused,  indirect,   and   uncertain  one.     tf 
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tills  does  not  amomit  to  deyiation.  Injury, 
and  abridgment  vf  constitutional  right,  I  am 
unable  to  comprehend  an  infraction  of  a  con- 
stitutional guaranty. 

For  these  reasons,  I  am  firmly  of  the  opin- 
ion that  the  bill  never  constitutionally  pass- 
ed the  Senate,  nor  became  a  law,  nor  reach- 
ed a  stage  authorizing  enrollment,  or  signa- 
ture by  the  presiding  oflaicers  of  the  two 
houses  or  the  Governor,  or  publication  as 
an  act  of  the  Legislature. 

But,  for  the  purpose  of  argument,  conced- 
ing it  to  have  had  three  readings  in  the 
Senate,  as  well  as  in  the  House,  reconsid- 
eration by  the  Senate  of  the  vote  by  which 
it  had  passed,  within  the  time  allowed  there- 
for by  Senate  Rule  52,  rendered  it  a  bill 
unpassed  by  the  Senate,  and  as  ineffectual 
as  if  it  never  had  been  passed.  The  con- 
trary of  this  conclusion  is  asserted  chiefly 
on  the  ground  or  claim  that  the  Senate  had 
lost  Jurisdiction  to  reconsider  by  communi- 
cating its  passage  to  the  House  and  per- 
mitting it  to  be  enrolled  and  signed  by  the 
Speaker  and  the  President  of  the  Senate. 
The  contention  is  based  upon  what  I  am 
constrained  to  say,  with  due  deference,  is  a 
misapprehension  of  the  meaning  of  observa- 
tions in  Jeflferson's  Manual  and  certain  de- 
cisions and  some  dicta,  but  no  actual  deci- 
sion of  any  court  JefTerson's  Manual  was 
prepared  by  Thomas  Jefferson  between  the 
year  1796,  when  he  was  elected  Vice  Presi- 
dent and  was  soon  to  enter  upon  his  duties 
as  presiding  officer  of  the  United  States  Sen- 
ate, and  the  expiration  of  bis  term,  March 
4,  1801.  Those  were  embryotic  days  of 
American  parliamentary  law.  It  had  not 
been  settled  or  perfected  in  any  sense.  The 
Manual  was  a  mere  text-book,  founded  large- 
ly upon  English  parliamentary  law,  in  which 
reconsideration  was  unknown,  as  the  Man- 
ual itself  says.  Section  43.  It  is  not  to  be 
expected  that  everything  he  then  wrote  on 
the  subject  of  reconsideration  has  been  ac- 
cepted, and«  in  fact,  it  has  not.  To  a  lim- 
ited extent  only,  his  Manual  was  adopted  by 
the  House  of  Representatives  September 
16,  1837,  and  not  earlier.  Its  principles  and 
rules  were  adopted  in  all  cases  in  which 
they  were  applicable  and  "not  inconsistent 
with  the  standing  rules  and  orders  of  the 
House  and  the  joint  rules  of  the  Senate  and 
House."  That  work  recognizes  the  right  of 
reconsideration  under  general  American  par- 
liamentary law  in  the  absence  of  a  special 
rule  on  the  subject.  Whenever  the  general 
doctrine  of  the  Manual  conflicts  with  the 
special  rule,  the  rule  prevails.  That  is  ex- 
pressly provided  by  the  resolution  of  adop- 
tion. Jefferson's  view  of  the  general  law, 
not  a  rule  such  as  is  involved  here,  was  stat- 
ed as  follows:  ''The  rule  permitting  a  recon- 
sideration of  a  question  affixing  to  it  no  lim- 
itation of  time  or  circumstance,  it  may  be 
asked  whether  there  is  no  limitation?  If, 
after  a  vote,  the  paper  on  which  it  is  passed 
have  been  parted  with,  there  can  be  no  re- 


consideration; as  if  a  vote  has  been  for  the 
passage  of  a  bill,  and  the  bill  has  been 
sent  to  the  other  house."  It  was  no  more 
than  mere  speculation,  conjecture,  or  opin- 
ion as  to  limitations  then  undefined.  He  cit- 
ed no  precedent  and  does  not  assert  that  a 
vote  of  passage  cannot  be  reconsidered  aft- 
er the  bill  has  been  sent  to  the  other  house. 
He  merely  instances  that  as  an  example  un- 
der his  supposition  or  personal  view.  When, 
in  the  course  of  their  legislative  experience, 
it  became  necessary  for  the  two  houses  of 
the  Congress  to  settle  and  determine  this 
question,  both  settled  it  in  a  manner  con- 
trary to  Mr.  Jefferson's  view,  by  providing 
for  reconsideration  of  any  and  all  questions 
carried  or  lost,  and  have  interpreted  and  ap- 
plied these  rules  so.  as  to  include  votes  by 
which  bills  have  been  passed,  after  the  bills 
have  gone  out  of  the  possession  of  the  hous- 
es. The  House  rule  says:  "When  a  motion 
has  been  made  and  carried  or  lost,  it  shall 
be  in  order  for  any  member  of  the  ma- 
jority, on  the  same  or  succeeding  day,  to 
move  for  the  reconsideration  thereof,"  etc. 
The  Senate  rule  says:  "When  a  question  has 
been  decided  by  the  Senate,  any  senator  vot- 
ing with  the  prevailing  side  may,  on  the 
same  day  or  on  either  of  the  next  two  days 
of  actual  session  thereafter,  move  a  recon- 
sideration," etc  Neither  of  these  rules  says 
in  express  terms  the  right  of  reconsidera- 
tion thereunder  shall  extend  to  a  vote  by 
which  a  bill  has  passed,  when  the  bill  has 
gone  out  of  the  House,  but  both  houses  de- 
cide that  the  right  extends  to  that  class  of 
votes  and  under  those  circumstances.  See 
Con.  Man.  Dig.  Rules  &  Pr.  House  Rep.  54 
Congress,  p.  - — . 

Both  houses  of  the  national  Congress,  the 
best  expositors  of  parliamentary  law  in 
America,  have  decided  that  there  is  no  such 
implied  limitation  upon  a  rule  making  every 
question  the  subject  of  reconsideration,  as 
this  court  here  asserts,  upon  mere  supposed 
dicta  of  courts,  not  deciding  any  such  ques- 
tion, and  acting  in  cases  not  involving  it  or 
a  legislative  decision  thereof,  and  the  ob- 
servation of  Mr.  Jefferson  in  his  discussion 
of  general  law  and  not  the  interpretation  of 
any  express  rule  on  the  subject  The  second 
section  of  Senate  Rule  13,  assuming  the  gen- 
eral terms  of  the  first  section  above  quoted 
to  be  broad  enough  to  include  such  a  recon- 
sideration as  was  had  in  this  case,  says: 
"When  a  bill,  resolution,  report,  amendment, 
order  or  message^  upon  which  a  vote  has 
been  taken,  shall  have  gone  out  of  the  pos- 
session of  the  Senate,  and  been  communicat- 
ed to  the  House  of  Representatives,  the  mo- 
tion to  reconsider  shall  be  accompanied  by 
a  motion  to  request  the  House  to  return  the 
same,  which  last  motion  shall  be  acted  up- 
on immediately,  and  without  debate,  and, 
if  determined  in  the  negative,  shall  be  a 
final  disposition  of  the  motion  to  reconsid- 
er." This  is  a  mere  limitation  upon  the 
right  to  reconsider  a  vote  of  passage,  after 
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commanicatlon  of  the  fact  to  tHe  House,  aris- 
ing under  the  first  section  of  the  rule,  al- 
ready quoted,  saying  a,^  question  decided 
may  be  reconsidered.  Its  purpose  Is  to  dis- 
pose of  two  questions  by  one  vote  in  order 
to  save  time.  Nor  does  it  submit  the  ques- 
tion of  recall  to  the  House.  On  the  contrary, 
it  assumes  duty  and  obligation  upon  the  part 
of  the  House  to  return  the  bill,  should  the 
motion  to  reconsider  prevalL  The  pleasure 
of  the  House  is  not  considered.  The  House 
.  rule  has  no  such  additional  proyision.  It  re- 
considers and  then  recalls  the  passed  bill 
from  the  Senate.  The  digest  of  the  Fifty- 
Fourth  Congress  expressly  says  this  is  the 
practice  under  the  House  rule  in  Just  such 
cases  as  this.  It  also  says  the  House  may 
reconsider  without  having  the  papers  per- 
taining to  the  subject-matter  of  the  vote  to 
be  reconsidered  before  it  The  text  of  the 
digest  I  refer  to  says,  in  such  case,  the  bill 
is  recalled  after  the  adoption  of  the  motion 
to  reconsider  the  vote  by  which  it  was  pass- 
ed, and  then  the  form  of  the  resolution  of 
recall  is  given.  This  is  plain,  ordinary  Eng- 
lish, insusceptible  of  variation  in  meaning. 
These  are  the  precedents  of  which  the  ma- 
jority opinion  says:  "Precedents  or  instances 
there  are  of  the  federal  Senate  and  House, 
where  one  body  has,  on  request  by  another, 
returned  bills  or  resolutions."  They  go  be- 
yond that,  saying  that,  under  rules  such 
as  the  one  here  involved,  as  interpreted  by 
the  greatest  bodies  of  parliamentarians  in 
America,  a  motion  to  reconsider  the  vote  by 
which  a  bill  has  been  finally  passed  is  in  or- 
der and  may  be  acted  upon  and  adopted  and 
made  effective  after  the  bill  has  gone  physi- 
cally out  of  the  House  or  Senate,  as  the  case 
may  be,  and  before  its  return.  They  com- 
pletely cut  the  foundation  from  under  the 
majority  opinion,  and  utterly  destroy  the 
basis  of  the  decision.  No  case  can  be  found 
actually  deciding  that  a  motion  to  reconsid- 
er a  vote  of  passage  after  the  bill  has  left 
the  House  is  too  late.  No  court  says  so. 
Legislative,  parliamentary  law  and  practice 
say  it  itf  not  too  late.  I  agree  that  the  ques- 
tion is  one  of  law,  but  we  must  use  applica- 
ble law,  actual  law,  not  inapplicable  deci- 
sions, not  mere  speculation  aside  from  cases 
in  hand.  Parliamentary  law  must  be  in  or 
entirely  out  on  this  question.  If  Jefferson's 
Manual  is  to  come  in,  the  legislative  practice 
under  it  must  be  considered  also.  It  is  only 
in  for  what  it  is  worth,  and,  as  it  has  been 
interpreted  and  applied  by  reputable  parlia- 
mentary bodies,  it  does  not  override  an  ex- 
press inconsistent  rule.  The  precedents  say 
the  action  of  the  Senate,  in  reconsidering  its 
vote  of  passage,  destroyed  that  vote,  and 
the  bill  thereby  became  an  unpassed  bill, 
even  though  it  was  not  then  in  the  custody 
of  the  Senate,  and  that  there  is  no  such  im- 
plied limitation  upon  the  rule,  governing  re- 
consideration, as  is  here  asserted;  where- 
fore the  refusal  of  the  House  to  return  the 
bill  was  wholly  Immaterial. 


It  might,  in  violation  of  duty,  refuse  to  do 
so,  but  could  not  thereby  tie  the  hands  of 
the  Senate  or  destroy  its  constitutional  pow- 
ers. Such  refusal  could  only  prevent  further 
action  on  the  bill  by  the  Senate.  The  Sen- 
ate rule,  authorized  by  the  Constitution,  re- 
served power  in  the  Senate  to  imdo  its  vote 
of  passage,  no  matter  where  the  bill  was, 
even  though  it  were  in  the  hands  of  the  Gov- 
ernor. So  says  the  Congress  of  the  United 
States.  The  Senate,  therefore,  had  passed 
the  bill,  subject  to  its  reserved  right  to  re- 
scind its  action,  and  did  rescind  it  If  the 
House  did  not  choose  to  return  it  and  al- 
low its  friends  in  the  Senate  to  attempt  to 
pass  it  again,  so  much  the  woise  for  the 
bill  and  its  friends.  It  could  not  arbitrarily 
and  of  its  own  strength  make  it  law  by  its 
mere  daim  or  declaration  of  opinion.  I  do 
not  say  the  Senate  could  have  compelled  the 
House  to  return  the  bill;  but  the  refusal  of 
the  iatter  to  do  so  could  not  abrogate  nor 
render  ineffectual  the  Senate  ruli,  reserving 
power  to  nullify  the  vote  of  passage.  The 
bill,  after  that  annullment  had  not  passed. 
That  being  its  condition,  it  was  no  law.  I 
agree  that  a  law  once  fully  and  Anally  pass- 
ed, and  gone  beyond  the  period  reserved  for 
reconsideration,  cannot  be  recalled  or  annul- 
led by  one  house  and  probably  not  by  both, 
otherwise  than  by  a  new  act  of  repeal;  but 
that  is  not  this  case.  This  bill  had  never 
reached  that  stage.  The  only  pretext  for 
the  contention  that  it  had  is  the  assumption 
of  an  implied  limitation  upon  the  rule,  re- 
serving right  of  reconsideration,  and  I  have 
shown  there  is  no  such  limitation.  There 
being  none,  the  reconsideration  killed  the  bill 
before  it  got  out  of  the  power  of  the  Senate. 
It,  therefore,  never  so  far  passed  the  Sen- 
ate as  to  become  a  law,  for  the  approval  of 
the  Governor  or  any  other  purpose.  In  com- 
mon parlance,  there  was  "a  string"  to  the 
Senate's  vote  of  passage,  attached  and  re- 
tained by  that  body  under  authority  confer- 
red by  the  Constitution  of  the  state,  saying, 
"Each  house  shall  determine  the  rules  of  its 
proceedings."  Senate  Rule  52  says  "any 
question"  may  be  reconsidered.  Could  any 
language  be  broader.  In  parliamentary  law 
and  practice  almost  everything  is  called  a 
question.  The  term  "question"  is  broader 
than  "motion,"  "resolution,"  or  almost  any 
other  that  could  have  been  used.  The  pre- 
siding oificer  brings  on  a  vote  of  final  pas- 
sage of  a  bUl  by  the  explanatory  announce- 
ment, "The  question  is  on  the  passage  of  the 
bill,"  and  then  puts  the  question  by  saying, 
"Shall  the  bill  pass?"  Does  not  this  fall 
technically,  lexically,  substantially,  rational- 
ly, and  conclusively  within  the  terms  of  a 
rule  reserving  to  itself  power  to  reconsider 
the  vote  on  "ony  question"  f 

That  power  to  reconsider  under  this  rule 
extends  to  a  vote  passing  a  bill  is  not  denied 
by  my  Associates.  They  only  deny  applica- 
bility or  availability  of  the  rule,  because  the 
bill  was  not  physically  in  the  Senate  at  the 
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time.  The  rule  makes  no  such  exception.  On 
the  contrary,  the  terms  preclude  it,  saying  a 
motion  to  reconsider  any  question  may  be 
made  at  any  time  within  two  business  days 
thereafter.  The  two-day  limitation  Is  the 
only  one.  Its  presence  impliedly  says  there 
shall  be  no  other.  The  Senate,  having  for- 
mulated and  adopted  the  rule,  gave  Its  at- 
tention to  the  subject  of  limitations  upon 
the  power  of  reconsideration,  and  Inserted 
one  only.  Presumptively,  therefore.  It  in- 
tended no  other.  If  It  had  Intended  such  a 
one  as  Is  here  claimed,  the  rule  would  have 
been  made  to  read,  "A  motion  to  reconsider 
any  question  within  two  business  days  there- 
after shall  be  In  order  or  may  be  made,  pro- 
vided the  bill  on  which  the  vote  to  be  recon- 
sidered was  taken  has  not  passed  out  of  the 
custody  of  the  Senate.*'  The  reading  of  a 
rule,  having  no  such  limitation,  as  If  It  had, 
must  arise  from  some  sort  of  necessity. 
What  legal  principle  justifies  It?  Does  the 
Constitution  require  It?  No,  there  Is  no  pre- 
tense of  any  constitutional  term,  clause,  pro- 
vision, or  purpose  requiring  such  a  limitation 
or  forbidding  the  scope  of  the  rule,  as  plain- 
ly Indicated  by  Its  terms.  Is  there  a  rule  of 
public  policy  requiring  It?  None  at  all.  No- 
body has  suggested,  or  Is  able  to  show,  any- 
thing of  the  kind?  Has  any  parliamentary 
body,  except  the  House  of  Delegates  In  this 
one  Instance  and  contrary  to  its  own  prac- 
tice for  half  a  century,  ever  construed  such 
a  rule  as  being  subject  to  such  an  Implied 
limitation?  Not  at  all.  There  Is  no  refer- 
ence to  any  such  thing  or  anything  else,  call- 
ing for  It  Now  I  respectfully  submit  that  an 
Implication  must  stand  upon  some  reasonable 
basis,  something  other  than  the  mere  ipse 
dixit  of  a  court.  It  Is  not  the  province  of 
the  courts  to  make  law  for  a  Legislature, 
nullify  Its  rules  or  otherwise  restrain  what 
are  so  plainly  its  powers  and  rights  that  no 
reasonable  ground  for  denial  thereof  can  be 
stated.  To  justify  either  a  limitation  or  an 
enlargement,  by  Implication,  the  probability 
of  Intent  to  make  it  must  be  so  strong  that 
the  contrary  thereof  cannot  be  reasonably 
supposed. 

The  interpretation  of  the  constitutional 
clause,  commanding  "each  house"  to  "de- 
termine the  rules  of  its  proceedings,**  and  the 
rules  adopted,  pursuant  to  that  mandate, 
must  be  evolved  from  consideration  of  the 
constitutional  purpose,  and  the  reasonable- 
ness and  necessity  of  the  rules.  If  any,  as  a 
means  of  securing  mature  and  careful  consid- 
eration of,  and  action  upon,  proposed  laws, 
correction  of  errors  and  inadvertencies,  and 
consequent  protection  of  public  and  private 
Interests  and  rights.  The  Constitution  by 
this  provision  as  to  rules  and  others  makes 
each  house  sovereign  in  Its  own  sphere.  No 
power  on  earth  can  compel  it  to  yield  its  as- 
sent to  any  proposed  law.  It  may  pass  or 
reject  any  bill  at  its  own  pleasure.  No  pro- 
vision says  Its  assent  may  not  be  given  con- 
ditionally or  subject  to  Uie  power  of  recalL 


Its  absolute  unrestrained,  unlimited,  and  un- 
controllable power  to  give  or  withhold  Its 
assent  necessarily  Includes  the  power  to  give 
a  conditional  or  qualified  assent  The  whole 
Includes  every  part,  the  greater,  the  lesser. 
This  Is  a  proposition  universally  recognized 
in  the  sciences,  In  logic,  and  In  law.  The 
rule,  reserving  right  to  reconsider  any  ques- 
tion within  two  business  days  after  the  deci- 
sion thereof,  logically  and  necessarily  quali- 
fies the  assent  of  the  Senate  to  any  bill,  res- 
olution, or  other  measure  It  passes.  It  pass- 
es subject  to  this  power,  not  of  recall,  but 
rescission  or  annullment  of  Its  vote  of  pas- 
sage. That  done,  the  Senate  stands  ready 
to  further  consider  the  measure  and  recalls 
it  for  that  pui*pose.  If  the  House,  favoring 
the  measure,  refuses  to  return  it,  its  action 
affects  It  and  Its  measure  only.  It  does  not 
thereby  hurt  the  Senate  or  restrain  its  pow- 
ers. That  body  can  redraft  and  pass  a  new 
bill  on  the  same  subject  In  the  same  or  dif- 
ferent form.  This  Interpretation  of  the  rule 
reserves  to  the  Senate  Its  sovereign  power 
over  a  matter  completely  and  necessarily 
within  Its  province.  The  effect  of  this  deci- 
sion is  to  enable  either  house,  notwithstand- 
ing express  reservation  of  such  power  to  cor- 
rect errors  of  any  kind  by  the  other,  to 
prevent  the  exercise  thereof.  Prevention  of 
the  enforcement  of  such  a  rule  by  refusal 
to  return  the  bill  is  tantamount  to  denial  of 
the  right  and  power  of  such  other  house. 
What  can  it  avail  either  house  to  possess  a 
power  the  other  can  prevent  the  exercise  of? 
Such  a  power  is  no  power.  This  decision,  In- 
terpreting the  action  of  the  House  In  refusing 
to  return  the  bill  as  a  nullification  of  the  ef- 
fect of  the  Senate*s  vote  of  reconsideration, 
makes  the  power  of  the  Sehate  to  adopt  and 
enforce  that  rule  no  power  at  all  in  the  very 
teeth  of  the  Constitution  and  despite  Its 
plain  and  emphatic  terms. 

And  it  does  this  unnecessarily.  The  re- 
tention of  the  bill  by  the  House  can  be  sus- 
tained without  denial  or  abridgment  of  the 
Senate's  powers,  as  I  have  shown.  It  de- 
feated further  consideration  of  the  bill,  with- 
out annulling  the  action  of  the  Senate.  Is 
not  a  vote  passing  a  bill  a  proceeding  of  the 
Senate?  Is  not  the  rule  for  reconsideration 
a  rule  for,  or  relating  to,  votes ;  votes  being 
proceedings?  Are  not  the  terms  of  the  rule 
broad  enough  to  Include  all  of  the  Senate's 
votes?  Does  not  the  Constitution  say,  "Elach 
house  shall  determine  the  rules  of  Its  pro- 
ceedings"? Can  that  be  read  as  authorizing 
the  House  to  say  what  the  rules  of  the  Sen- 
ate shall  be,  or  the  Senate  to  say  what  the 
rules  of  the  House  shall  be,  or  how  either 
shall  construe  its  rules?  Does  not  this  de- 
cision plainly  allow  the  House  to  determine 
for  itself  and  its  purposes  the  meaning  and 
effect  of  the  Senate's  rule?  The  House  had 
no  part  In  the  making  of  the  rule.  Under 
the  Constitution  it  could  not  have.  That 
instrument  does  not  confer  power  upon  both 
houses  to  make  the  rules  for  each.    It  con- 
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fers  that  power  upon  each  for  Itself  and  not 
for  the  other.  It  says  each  house  shall  de- 
termine (make  and  construe)  the  rules  of  Its 
proceedings.  The  language  is  a  command 
to  the  Senate  to  make  its  own  rules  and  to 
the  House  not  to  interfere  in  that  action, 
and  vice  versa.  Under  the  same  authority, 
the  House  adopted  a  rule  for  itself  on  the 
same  subject,  ^nd  each  of  them,  for  more 
than  four  decades,  interpreted,  acted  upon, 
and  applied  its  own  rule.  Just  as  the  Senate 
did  in  the  case  of  this  bill,  and  each, recog- 
nized such  interpretation  hy  the  other  as 
sound  and  binding  upon  it  To  hold  both 
houses  to  this  settled  construction  of  the 
reconsideration  rule  is  the  mere  application 
of  indisputably  established  principles.  As- 
suming the  rule  to  be  Joint  and  ambiguous  as 
to  the  right  to  reconsider,  under  the  circum- 
stances here  stated,  though  it  la  neither, 
the  conduct  of  the  two  houses  for  so  long 
a  time  settles  the  question  in  favor  of  the 
conclusion  of  the  Senate.  If  two  parties 
make  a  contract  uncertain  in  its  terms  and 
provisions,  and  then,  by  their  conduct,  agree 
upon  its  meaning,  their  conduct,  as  matter 
of  law,  determines  its  construction.  This 
case  la  much  clearer  and  stronger.  We  have 
no  element  of  contract  or  agreement  here. 
The  Senate,  being  sole  maker  of  this  rule, 
has  the  sole  right  to  expound  it  Its  inter- 
pretation thereof  has  been  uniform  from  the 
beginning. 

Is  there  any  reason  or  necessity  for  a  rule, 
reserving  such  power  of  review  and  correc- 
tion? Denial  thereof  Is  the  assertion  of  the 
Infallibility  of  men,  their  inability  to  err  in 
Judgment,  immunity  from  involuntary  ac- 
tion as  the  result  of  deception  and  fraud, 
and  impossibility  of  oversight  of  clerical  er- 
rors. It  is  to  assert  of  legislators  a  higher 
degree  of  sagacity,  mentality,  alacrity,  in- 
dustry, and  ability  of  every  sort,  than  the 
members  of  this  or  any  other  court  of  last 
resort  in  this  country  is  deemed  to  possess. 
All  of  them  have  acknowledged  power  to  re- 
serve right  to  rehear  cases,  after  decision, 
and  annul  final  decisions,  when  such  action 
Is  necessary  to  the  proper  application  of  the 
law  and  effectuation  of  the  legal  rights  of 
parties.  Wise  and  perfect  as  Judges  are 
supposed  to  be,  it  is  a  principle  of  universal 
law  that  any  court,  trial  or  appellate,  may 
alter  its  decision  at  any  time  before  the 
adjournment  of  the  term  at  which  it  was 
rendered.  It  is  the  practice  of  this  court 
to  suspend  all  of  its  final  orders.  Judgments, 
and  decrees,  rendered  close  to  an  adjourn- 
ment for  the  allowance  of  the  filing  of  peti- 
tions for  rehearing,  after  the  adjournment. 
Nobody  has  the  hardihood  to  question  the 
necessity,  wisdom,  or  Justice  of  these  reser- 
vations of  power  to  correct  errors  in  final 
dispositions  of  cases.  These  are  all  single 
cases,  most  of  them  affecting  only  two  in- 
dividuals. The  action  of  the  Senate  or 
House,  in  passing  a  bill  often  affects  all  the 
citizens  of  the  state  and  always  a  large  num- 
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ber.  It  does  not  merely  decide  a  case;  it 
makes  a  law  for  the  state.  It  is  an  infinite- 
ly broader  and  graver  transaction  than  the 
mere  decision  of  a  controversy  between  two 
citizens.  In  so  far  as  precedents  make  law, 
it  Is  of  the  same  character;  but  erroneous 
precedents  may  be  set  aside  by  the  courts. 
Erroneous  statutes  cannot  be.  In  this  anal- 
ogy, emphasized  by  the  difference  in  char- 
acter between  the  two  functions  or  process- 
es, absolute  and  undeniable  necessity  for 
reservation  of  corrective  power  is  found.  I 
do  not  read  the  majority  opinion  as  plainly 
asserting  the  contrary.  It  merely  ignores 
the  subject  and,  in  effect,  denies  the  proposi- 
tion. 

The  theory  of  the  opinion,  though  not 
stated,  seems  to  be  that  a  branch  of  the  Leg- 
islature cannot  or  should  not  for  some  rea- 
son, reserve  this  power  of  correction  by  a 
general  rule,  holding  all  final  votes  for  a 
very  limited  time,  two  days  in  this  instance, 
but  must  decide,  once  for  all,  instanter  and 
at  its  peril,  on  tUe  passage  of  a  bill,  wheth- 
er it  desires,  or  probably  will  desire,  to  re- 
consider the  vote,  and  pass  a  special  resolu- 
tion or  adopt  a  special  motion,  forbidding 
the  ministerial  ofilcers  from  taking  the  bill 
out  of  the  House.  This  is  simply  an  as- 
sumption of  power  on  the  part  of  the  Judi- 
ciary to  make  rules  for  the  Legislature,  or 
tell  that  body  how  it  must  make  them, 
which  amounts  to  the  same  thing,  in  the  face 
of  a  constitutional  provision  saying,  "Each 
house  shall  determine  the  rules  of  its  pro- 
ceedings." In  conferring  that  Jurisdiction 
upon  the  legislative  houses,  the  Constitu- 
tion denied  it  to  the  courts.  Which  of  two 
plans  for  accomplishing  a  legislative  pur- 
pose is  the  better  is  not  a  question  for  any 
court  Having  unlimited  discretionary  pow- 
er over  the  subject,  the  Senate  or  House 
may  make  its  own  choice,  and  the  court 
should  be  more  willing  to  respect  its  action 
in  so  doing  than  that  of  petty  ministerial 
or  Judicial  officers,  the  binding  force  of 
which  is  here  acknowledged  daily.  More- 
over, I  do  not  see  how  a  court  could  com- 
plain of  the  adoption,  by  a  legislative  body, 
of  the  corrective  plan  or  method,  employed 
for  the  purpose  by  the  court  itself,  if  it  had 
supervisory  power  over  such  body.  All  court 
decisions  are  subject  to  correction  until  the 
end  of  the  term.  The  courts  do  not  take 
upon  themselves  the  inconvenience  and  labor 
of  specifying,  as  they  go  along,  what  par- 
ticular decisions  are  so  far  beyond  suspicion 
of  error,  as  to  be  safely  allowed  to  become 
final  and  irreviewable,  and  what  are  not  and 
so  ought  to  be  held  open,  and  thus  expose 
themselves  to  liability  to  do  irremediable  in- 
jury to  litigants.  This  court  has  never  done 
so.  Its  practice  Is  exactly  the  contrary.  Its 
general  rule  is  to  hold  all;  the  rare  excep- 
tion to  let  one  go  beyond  recall  without  al- 
lowing time  for  a  petition  to  rehear.  Legis- 
lative experience  has  Settled  the  relative 
merits  of  these  two  plans;    but,  If  it  had 
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not,  the  conrt  has  no  jurisdiction  of  tlie  snb- 
Ject-matter. 

Oarrylng  the  inquiry  as  to  reason  and 
necessity  further,  I  note  the  radical  differ^ 
ence  between  legislative  action  and  other 
kinds.  Entry  into  a  contract  is  wholly  vol- 
untary and  free  from  compulsion  in  any 
form.  So  is  the  action  of  every  court  The 
Qovemor,  in  approving  or  disapproving  a 
biU,  has  the  matter  wholly  in  his  own 
hands.  In  none  of  these  instances  are  there 
rules  by  which  the  actor  can  be  hurried  or 
forced  into  a  hasty  decision.  Nobody  can 
act  for  him  in  any  manner,  form,  or  degree. 
He  takes  his  own  time  and  registers  his 
own  deliberate  conclusion.  He  is  not  sur- 
rounded on  every  hand  by  other  pending 
measures,  backed  by  energy,  industry,  and 
skill,  eager  to  push  them  forward  at  every 
opportunity.  The  situation  of  the  legislator 
is  different  His  time  is  not  his  own.  It 
is  everybody's.  He  must  watch  a  hundred 
things  at  one  time.  He  is  surrounded  with 
dangers  on  every  hand  and  burdened  with 
things  innumerable  to  be  done  within  very 
little  time.  He  is  in  constant  war,  and  as 
often  on  the  defensive  as  the  offensive.  Un- 
der the  quorum  and  majority  rules,  his  meas- 
ures may  be  defeated  or  those  of  his  op- 
ponents advanced  or  passed  in  his  mere  mo- 
mentary absence.  A  bare  majority  of  a  bare 
majority,  a  small  minority  of  the  whole 
body,  may,  in  the  temporary  absence  of  mem- 
bers, necessary  and  unavoidable,  rush  a 
ruinous  measure  through  one  house,  send  it 
out  to  the  other,  and  make  the  action  ir- 
revocable against  the  will  of  a  large  ma- 
jority of  the  whole  body,  under  the  doc- 
trine declared  by  this  decision.  Thus  It 
opens  the  door  to  a  species  of  legislative 
trickery  and  fraud,  abhorrent  and  degrading 
on  its  very  face,  and  possible  of  achieve- 
ment despite  the  utmost  diligence  and  faith- 
fulness on  the  part  of  members.  In  view 
of  such  differences  in  character,  circum- 
stances, and  possibilities,  the  reasons  for 
holding  the  deliberate  contracts  of  parties 
and  actions  of  Governors  and  courts  binding 
and  irrevocable,  after  stated  periods,  fixed 
by  common  or  organic  law,  do  not  apply  to 
legislative  bodies.  It  cannot  truthfully  be 
said  the  conditions  and  circumstances  are 
the  same.  Hence  the  reasoning  cannot  be 
the  same,  nor  can  the  cases  be  assimilated. 

No  case  decides  the  question  we  have  here 
in  accordance  with  the  majority  opinion.  It 
never  has  been  done  It  has  been  held  that 
a  Governor,  after  passing  on  a  bill  and 
placing  it  out  of  his  iwssession,'  cannot  with- 
draw or  annul  his  action;  but  that  is 
not  this  case.  For  that  holding,  there  are 
the  reasons  I  have  given,  inherent  in  the 
difference  in  situation  and  circumstances, 
and  an  additional,  conclusive  one;  the  em- 
phatic language  of  the  Constitution  paying 
the  bill  shall  be  a  law  as  soon  as  he  has 
signed  it  It  does  not  say  a  bill  shall  be 
Cjemed  to  have  passed  a  house  as  soon  as' 


a  vote  of  passage  shall  have  been  taken 
therein.  The  Ck>nstitution  leaves  it  to  the 
House  to  say  when  and  how  its  action  shall 
become  final,  by  authorizing  it  to  determine 
the  rules  of  its  proceedings.  As  to  the  Gov- 
ernor, there  is  no  mcJi  provision.  The  rule 
declared  by  my  Associates  would  irrevocably 
bind  the  house  first  passing  a  bill  and  send- 
ing It  to  the  other,  notwithstanding  its  con- 
tinued pendency  in  the  L^;islature,  as  mere 
proposed  legislation,  not  law.  This  doctrine 
converts  the  Legislature  into  a  hoisting  Jack 
or  capstan,  with  its  ratchet,  cogwheel,  and 
pawl,  falling  successively  into  the  cogs,  and 
making  every  act  irrevocable,  whether  the 
result  of  error,  trickery,  fraud,  or  what  not 
Why?  No  reason  has  been,  or  can  be,  given 
for  it;  and  no  authority,  while  all  reason  and 
all  authority  are  against  it  For  finality 
and  irrevocability  of  the  click  of  the  pawl 
in  the  jade  or  capstan,  there  is  imperative 
reason.  For  the  use  of  the  equivalent  t)f 
such  an  instrument  in  legislation,  there  Is 
no  reason.  It  can  effect  nothing  but  unin- 
tentional wrong,  injury,  and  public  humilia- 
tion and  shame,  as  it  would  in  the  adminis- 
tration of  the  law  by  the  courts.  What  sus- 
tains or  applies  it  here,  in  the  opinion  of  a 
majority  of  this  court?  No  decision,  no  prec- 
edent nothing  but  a  mere  fiction,  suggested 
by  a  few  Judges,  without  investigation,  and 
arising  from  misapprehension  of  the  true  im- 
port of  their  words.  As  the  law  of  mechan- 
ics permits  the  introduction  or  use  of  no 
instrument  or  appliance,  not  reasonably  nec- 
essary or  useful,  so  the  civil  law  allows  no 
fiction  and  adopts  no  arbitrary  rule,  except 
for  the  effectuation  of  Just  reasonable,  and 
useful  purposes.  Against  the  adoption  of 
this  injurious  fiction,  I  set  up  here  the 
legal  principle.  Just  stated,  and  cite  the  au- 
thority for  it  HuBsman  v.  Durham,  165  U. 
S.  144,  17  Sup.  Ct  253,  41  L.  Ed.  664;  Gib- 
son V.  Chouteau,  13  Wall.  92,  20  L.  Ed.  534; 
State  V.  Lumber  Co.,  64  W.  Va.  673,  697,  63 
S.  E.  372. 

Failure  of  analogy,  so  much  relied  upon,  to 
sustain  the  position  of  the  majority  here,  is 
almost  as  obvious  as  that  of  reason  and 
authority.  Final  Judgment  and  adjournment 
of  the  court  ends  the  Jurisdiction.  Presenta- 
tion of  a  passed  bUl  to  the  Governor  may  be 
the  beginning  of  another,  like  the  granting 
of  an  appeal.  But  the  situation  of  this  bill 
at  the  time  of  the  reconsideration  was  by  no 
means  like  that  of  the  Judgment  or  the  pre- 
sented bill. '  Transmission  out  of  the  House 
is  not  a  final  act,  and  does  not  convert 
a  mere  legislative  proposition  into  law.  The 
Jurisdiction  of  the  Legislature  has  not  ceas- 
ed. The  session  still  continues,  like  a  term 
of  court  until  adjournment  Legislative  Ju- 
risdiction continues  until  that  of  the  Gov- 
ernor begins.  Could  he  force  either  house, 
or  either  house  force  the  other,  to  present 
a  bill  to  hiin,  though  it  had  passed  both? 
By  what  process?  Legislative  Jurisdiction 
not  having  ended,  which  iiouse  had  it?    Nee* 


W.Va.) 


SMITH  T.  MITCHELL 


771 


Qssarlly  both,  for  the  Legislature  is  composed 
of  both.  Aft^  passage  the  bill  was  the  bill 
of  both.  The  passed  bill  In  the  hands  of 
that  committee,  an  ag^cy  of  the  Senate  as 
mnch  as  that  of  the  Honse,  was  In  the 
control  of  the  Senate  as  much  as  of  the 
House.  Alleged  transmission  back  to  the 
House  was  no  transmission.  It  amounted 
only  to  notification  of  Senate  action.  Before 
that  bill  got  out  of  the  hands  of  the  Joint 
committee  Into  those  of  the  Governor,  a  mo- 
tion to  reconsider  was  made  and  adopted. 
This  effectually  tied  the  hands  of  that  com- 
mittee. There  was  then  a  proceeding,  re- 
lating to  the  bin,  begun  and  completed  In 
the  Senate,  before  legislative  jurisdiction  end- 
ed, or  gubernatorial  jurisdiction  commenced, 
as  in  State  v.  Savings  Bank,  79  Ck)nn.  141, 
64  Ati.  6.  That  committee  had  only  minis- 
terial powers.  It  was  not  a  department  of 
government,  independent,  co-ordinate,  or  sub- 
ordinate. It  was  composed  of  members  of 
the  two  houses,  necessarily  cognizant  of  ev- 
ery action  of  each,  pertaining  to  any  matter 
intrusted  to  them,  and  subject  to  the  power 
of  both.  It  could  act  only  by  authority  of 
both;  it  being  a  Joint  committee.  In  case  of 
disagreement  between  its  two  principals,  as 
in  this  case,  it  necessarily  stood  powerless 
to  act  Otherwise  one  house  would  be  au- 
thorized, by  the  mere  creation  of  a  Joint 
committee,  to  overrule  and  codtrol  the  other, 
a  result  utterly  repugnant  to,  and  inconsistent 
with,  the  basic  and  fundamental  theory  of 
the  relation  of  the  two  houses.  Thus  utterly 
failing  as  a  prop  or  stay  to  the  position  of 
my  Associates,  the  doctrine  of  analogy,  on 
the  other  hand,  emphatically  condemns  it 
This  court  and  others,  after  rendition  of 
final  Judgment,  in  hundreds  and  thousands 
of  cases,  suspend  the  orders  and  so  hold 
the  Judgments  open  for  inspection  and  cor- 
rection of  error  after  adjournment  of  the 
term.  This  Judicial  practice  has  its  coun- 
terpart and  equivalent  in  the  legislative  re- 
consideration rule,  but  not  general  parlia- 
mentary law  possibly.  So  say  the  dicta  of 
the  courts  in  Wolfe  v.  McCaull,  76  Va.  876, 
and  People  v.  Devlin,  33  N.  Y.  269,  88  Am. 
Dec.  377,  and  this  notwithstanding  the  bill 
has  not  only  passed  both  houses,  but  gone 
into  the  hands  of  the  Governor. 

Having  thus  fully  discussed  this  subdivi- 
sion of  this  branch  of  the  case,  from  the 
practical,  philosophical,  and  legal  points  of 
view,  and  stated  what  impresses  me  as  a 
necessary  and  Inevitable  conclusion,  arising 
therefrom,  I  now  undertake  to  make  good 
the  charge  of  virtual  nullity  and  inapplica- 
bility of  the  authorities,  relied  upon  in  the 
majority  opinion.  This  language  of  the 
opinion,  professing  to  be  a  quotation  from 
Jefferson's  Manual:  "After  a  bill,  resolution, 
message,  report,  amendment,  or  motion  upon 
which  n  vote  was  taken  shall  have  gone 
oat  ot  the  possession  of  the  Senate" — is  no 
part  of  that  treatise.  It  is  in  a  book  con- 
taining the  Manual,  but  it  is  no  part  of  the 


Manual.  That  volume  contains  the  Con- 
stitution of  the  United  States;  the  Manual, 
a  digei^t  of  decisions  and  the  rules  and  prac- 
tice of  the  House  and  some  of  the  Senate 
rules  and  other  things.  The  quoted  language 
is  taken  from  the  second  section  of  Senate 
Rule  18.  Nor  is  it  followed  in  that  rule 
by  the  remainder  of  Judge  BRANNON*S  quot- 
ing sentence,  or  by  anything  of  like  or  simi- 
par  import,  namely,  *'no  motion  to  reconsider 
can  be  made."  On  the  contrary,  the. remain- 
der of  that  section  of  that  rule  necessarily 
implies  that  such  a  motion  can  be  made.  I 
here  requote  it:  "And  been  communicat- 
ed to  the  House  of  Representatives,  the  mo- 
tion to  reconsider  shall  be  accompanied  by  a 
motion  to  request  the  House  to  return  the 
same.;  which  last  motion  shall  be  acted  upon 
immediately,  and  without  debate,  and  if  de- 
termined in  the  negative,  shall  be  a  final 
disposition  of  the  motion  to  reconsider.'* 
Plainly  this  is  a  limitation  upon  the  power 
to  reconsider,  under  such  circumstances,  re- 
served by  the  first  section,  not  a  denial  there- 
of. That  section  gives  power  to  reconsider 
any  "question  decided  by  the  Senate";  but 
the  second  says,  if  the  vote  proposed  to  be 
reconsidered  is  one  by  which  a  bill  has  been 
passed,  and  the  bill  has  gone  to  the  House, 
the  motion  to  reconsider  shall  be  Indirectiy 
acted  upon  immediately.  Disposition  thereof 
does  not  await  the  convenience  of  senators 
or  the  Senate.  The  motion  can  be  made  at 
any  time  within  the  two  days.  The  time  is 
hot  cut  down,  nor  need  the  motion  be  acted 
upon  immediately  further  than  to  ascertain 
whether  the  Senate  is  willing  to  recall  the 
bill.  Nor  does  it  say  action  on  the  motion 
must  await  the  actual  return  of  the  bill. 
The  plain  object  of  this  limitatloo  Is  to 
prevent  the  bill  from  remaining  out  of  the 
Senate,  during  the  pendency  of  a  motion 
made  to  reconsider  its  passage,  which  may 
be  a  period  of  weeks  or  months,  that  and 
nothing  more.  The  rule  of  the  House  has 
no  such  provision,  nor  has  rule  52  of  the 
Senate  of  this  state.  They  reserve  the  pow- 
er generally,  as  does  section  1  of  the  United 
States  Senate  Rule  13.  The  limitation  in 
that  rule  is  no  part  of  general  parliamentary 
law,  and  no  part  of  the  rule  Involved  here, 
and,  if  it  were.  Its  terms  permit  immediate 
action  on  the  motion  to  reconsider,  after  the 
adoption  of  the  motion  to  request  the  return 
of  the  bill,  and  before  it  has  been  actually 
returned. 

The  text  relied  upon  In  26  A.  &  E.  Bnc.  L. 
p.  548,  deals  with  an  attempt  on  the  part  of 
the  Legislature  to  recall  a  bill  from  the  Gov- 
ernor, when  the  vote  by  which  it  passed  has 
not  been  reconsidered  by  either  house;  its 
passage  by  both  houses  having  been  regular 
and  complete  in  all  respects,  and  the  power 
to  reconsider  being  absolutely  gone  by  ex- 
piration of  time.  The  cases  cited  in  support 
of  it  are  People  v.  Devlin,  33  N.  T.  269,  88 
Am.  Dec.  377,  Wolfe  v.  McCaull,  76  Va.  876, 
People  V.  Hatch,  19  IlL  288,  and  two  Texas 


Ji 


772 


72  SOUTHEASTERN  RBPORTEB 


(W.Va 


cases  which  I  do  not  have  at  hand  now.  In 
People  T.  Devlin,  the  opinion  of  the  court 
says:  "All  the  constitutional  requisites  to 
pass  the  bill  had  been  performed  by  the  two 
houses  of  the  Legislature;  to  make  it  a  law 
required  but  the  signature  of  the  Gtovemor, 
which  it  subsequently  received.  •  •  •  All 
that  further  appears  by  the  journals  of  the 
two  houses  in  relation  to  this  bill  raise  this 
question:  After  the  passage  of  a  bill  In  the 
legal  and  constitutional  form  by  both  houses 
of  the  Legislature,  and  the  same  has  been 
transmitted  by  them  to  the  Governor  in  the 
manner  provided  by  the  Constitution,  have 
the  two  houses  exhausted  their  power  over 
it?  Or  can  they,  or  can  either  of  the  said 
houses  without  the  consent  of  the  other, 
recall  the  bill  by  resolution,  and  revest  them- 
selves with  power  to  further  act  upon  It? 
•  •  •  By  rule  51  of  the  Assembly  (Red 
Book  of  1863,  page  4d3)  it  is  provided  that 
'no  motion  for  reconsideration  of  any  vote 
shall  be  in  order  unless  on  the  same  day  or 
the  following  legislative  day  to  that  on  which 
the  decision  proposed  to  be  reconsidered  took 
place.'  No  evidence  is  produced  of  a  compli- 
ance with  this  positive  law  of  the  Assembly 
after  the  final  passage  of  the  bill  before  men- 
tioned, and  after  receiving  it  back  from  the 
Governor."  How  could  the  court  have  decid- 
ed the  effect  of  the  adoption  of  a  motion  to 
reconsider  in  a  case  in  which  it  says  there 
was  no  such  motion?  The  language  of  the 
opinion  and  syllabus  in  that  case  must  be 
read  in  the  light  of  the  facts  and  limited  to 
the  case  in  hand.  It  declined  to  say  what  its 
opinion  or  decision  would  have  been,  if  either 
house  had  reconsidered  the  vote  by  which  it 
had  passed  the  bill,  and  the  Journal,  showing 
it,  could  be  regarded  as  evidence.  Is  that 
this  case?  Do  we  have  any  doubt  that  the 
journals  of  our  Legislature  are  evidence? 
There  were  three  distinguishing  facts  in  that 
case:  (1)  Neither  house  had  reconsidered  its 
vote  of  passage;  (2)  the  time  for  reconsid- 
eration had  expired;  and  (3)  the  bill  had 
been  approved  by  the  Governor.  Wolfe  v. 
McCaull  was  substantially  the  same  kind  of 
a  case.  The  material  facts  are  concisely 
stated  in  the  syllabus,  as  follows:  "The  Leg- 
islature passed  a  bill,  and  presented  it  to  the 
Governor  under  Constitution,  art.  4,  f  8;  but, 
before  he  acted,  it  was  recalled  by  a  joint 
resolution.  He  returned  it  without  approval 
or  disapproval."  No  motion  to  reconsider 
was  adopted.  On  the  contrary,  motions  to  re- 
consider the  votes  of  passage  had  been  made 
and  voted  down  in  each  house.  See  the 
statement  of  this  fact  in  the  opinion,  76  Va. 
on  page  884,  near  the  bottom,  and  page  889, 
near  the  bottom.  In  People  v.  Hatch,  both 
houses  of  the  Legislature  had  regularly, 
completely,  and  formally  passed  a  bill  and 
presented  it  to  the  Governor.  He  approved 
it  by  mistake,  and  his  approval  thereof  was 
announced  to  the  House.  Within  30  minutes 
thereafter,  he  sent  a  message  to*the  House, 
stating  the  accident.  On  the  same  day  he  re- 
turned the  bill  with  his  veto  message.    These 


are  all  the  facts.  There  was  no  recall  or  at- 
tempted recall  from  the  Governor,  nor  any 
motion  to  reconsider  either  made,  adopted, 
or  lost  The  only  question  was  whether  the 
Governor  could  cancel  or  withdraw  his  ac- 
cidental and  unintended  approval  of  the  bill. 
No  power,  privilege,  right,  rule,  or  action  of 
either  house  was  at  all  involved  or  drawn  in 
question.  Judge  BRANNON*S  quotation  from 
that  opinion  is  not  predicated  on  the  case  the 
court  was  deciding  at  all.  It  is  applied  to  a 
hypothetical  or  supposed  case.  Just  before 
the  part  quoted  by  him,  the  court  said: 
"Take,  for  instance,  a  bill  which  has  been 
returned  to  the  House  of  Representatives  by 
the  Governor,  with  his  objections,  and  has 
passed  that  house,  notwithstanding  the  Gov- 
ernor's objections,  and  sent  to  the  Senate, 
where,  in  like  manner,  it  has  passed,  with  all 
the  forms  of  legislati/)n.  It  has  now  receiv- 
ed all  the  sanction  which  the  Constitution  re- 
quires to  make  it  a  law,  and  yet  no  one  ac- 
qualli4^with  the  constant  practice  of  legis- 
lative D^PMm^vill  deny  that  it  is  perfectly 
competent  for^||k^  Senate  to  reconsider  the 
final  vote,  and  tnr%  take  from  it  that  con- 
cluding act  which  hai^nally  completed  it; 
and"  (here  follows  Judge^^BANNON'S  quota- 
tion). Every  word  of  it  is^^deniably  obiter 
dictum,  if  even  that.  The  cos^t  had  no  such 
question  before  it  for  decislon\^d  did  not 
profess  to  have.  Moreover,  what^.was  there 
said  on  this  subject  was  not  german-^  to  any- 
thing then  before  the  court  for  decilsicn  or 
discussion.  It  was  said  by  way  of  illvistra- 
tion  only. 

In  State  y.  Savings  Bank,  79  Conn.  14il, 
64  Atl.  5,  another  case  relied  upon  for  the' 
court's  proposition,  the  bill  was  in  the  House 
when  the  motion  to  reconsider  was  made. 
That  decision  is  not  one  in  a  case  In  which 
the  bill  was  not  in  the  House,  reconsidering 
its  vote  of  passage.  No  such  question  was 
decided  there  or  even  discussed.  Nowhere 
does  the  opinion  say  physical  possession  of 
the  bill  was  necessary.  Allegany  County  v. 
Warfleld,  100  Md.  516,  60  AU.  599,  108  Am. 
St  Rep.  446,  People  v.  McCuUough,  210  111. 
488,  71  N.  B.  602.  and  State  v.  Whisner,  35 
Kan.  271,  10  Pac.  852,  are  all  cases  involving 
retraction  of  approval  by  the  Governer  and 
nothing  else,  and  have  no  application  what- 
ever. The  other  batch  of  cases  which  Judge 
BRANNON  says  are  cited  in  a  brief  to  sus- 
tain his  proposition  involves  no  such  ques- 
tion as  we  have  here  and  decide  nothing  per- 
taining to  it 

The  court  in  People  v.  Hatch,  was  speak- 
ing of  general  parliamentary  law  and  prac- 
tice, not  altered  or  affected  by  a  rule,  such 
as  the  Senate  here  acted  under.  The  quota- 
tion itself  shows  this  by  the  use  of  the  phrase 
"unless  they  have  some  special  rule  restrain- 
ing the  right  to  reconsider."  Can  the  author- 
ity of  either  of  our  houses  to  have  a  special 
rule,  enlarging  the  ordinary  parliamentary 
law,  under  the  constitutional  provision  so 
often  referred  to  in  this  opinion,  be  denied? 
Would  not  an  enlarging  special  rule  alter  the 
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general  law  as  surely  as  a  restraining  one? 
Where  are  the  terms  forbidding  enlargement? 
I  challenge  reference  to  them.  This  distinc- 
tion is  recognized  in  Wolfe  t.  McCaull. 
There  the  rules  are  stated  as  well  as  the  gen- 
eral law  and  the  distinction  noted.  Had 
Judge  BRANNON  gone  one  sentence  further 
with  his  quotation  from  the  opinion  in  that 
case,  he  would  have  had  part  of  it  in  his  opin- 
ion by  adoption.  Imm'ediately  after  his  quo- 
tation this  is  found:  "But  in  Virginia  the 
rules  of  both  houses  of  the  General  Assem- 
bly fix  the  time  and  mode  by  which  a  bill 
passes  may  be  reconsidered."  Note  the  dis- 
junctive "but,"  marking  the  distinction.  The 
opinion  then  proceeds  as  follows:  "By  the 
Constitution  each  house  is  allowed  to  adopt 
Its  own  rules.  House  Rule  70  provides  that, 
'when  a  question  has  been  decided,  it  may  be 
reconsidered  on  the  motion  of  any  member 
who  voted  with  the  prevailing  side,  provided 
the  motion  be  made  on  the  same  day  or  the 
next  two  days  of  actual  session.'  Rule  61  of 
the  Senate  is  to  the  same  effect.  See,  also, 
Jefferson's  Manual,  p.  92,  which  is  adopted  by 
both  houses  as  their  guide.  According  to 
these  rules,  and  the  general  practice,  a  mo- 
tion to  reconsider  the  same  vote  cannot  be 
made  twice,  and,  if  made  at  all,  must  be 
made  upon  the  day  of  the  vote  or  upon  one 
of  the  two  ensuing  days.  In  the  case  before 
us,  a  motion  to  reconsider  was  made  in  each 
house  within  the  proper  time  and  lost.  See 
House  Journal,  303,  and  Senate  Journal,  2C1- 
267.  After  this  was  done,  and  after  it  was 
sent  to  the  Governor,  the  Legislature  had  no 
further  control  over  the  bill."  Certainly  not, 
because  there  had  been  no  adoption  of  a  mo- 
tion to  reconsider,  a  second  motion  therefor 
could  not  be  made  and  the  two  days  had  ex- 
pired. The  opinion  in  the  case,  however, 
carries  on  its  face  the  proposition  that,  un- 
der the  rules,  but  not  general  parliamentary 
law,  the  reserved  power  of  reconsideration 
was  valid  and  effective  for  two  days,  even 
thongh  the  bill  had  gone  into  the  hands  of 
the  Governor.  So  does  People  v.  Devlin, 
herein  anal3rzed. 

Rules  adopted  under  that  provision  are 
laws  of  which  everybody  having  relations 
with  either  the  Senate  or  the  House,  includ- 
ing the  executive  and  the  other  house,  must 
take  notice.  They  must  also  respect  them, 
just  as  they  do  the  powers  and  rights  of 
other  tribunals  and  officers.  While  these  par- 
liamentary laws  are  limited  as  to  their 
sphere,  they  are  sovereign  and  irreviewable 
within  it.  Otherwise  a  legislative  body  could 
not  perform  its  constitutional  functions.  This 
would  be  impossible  if  one  house  could  ig- 
nore the  rules  or  laws  of  the  other  and  the 
Governor  those  of  both.  For  the  same  rea- 
son, each  house  is  the  sole  interpreter  of 
its  own  rules.  They  must  be  respected  as  it 
construes,  applies,  and  enforces  them,  no  mat- 
ter whether  its  construction  is  correct  or 
not  On  this  subject  we  have  direct  authori- 
ty in  State  v.  Savings  Bank,  79  Conn.  141, 
64  Atl.  5,  in  whic^  the  court  both  states  and 


applies  this  proposition  in  the  following  clear- 
cut,  convincing  language:  "Courts  are  not 
warranted  in  setting  aside,  as  void,  action  of 
a  legislative  body  in  respect  to  a  matter 
clearly  within  its  power,  merely  because 
that  body  may  have  violated  or  departed  from 
its  own  rules  of  procedure.  Such  rules  are 
the  servants  of  the  legislative  body  and  are 
subject  to  its  own  independent  authority." 
Syl.  **There  being  no  daim  of  a  violation 
of  any  constitutional  restriction,  we  cannot 
pass  upon  the  regularity  of  these  proceedings. 
The  power  of  the  House,  directly  after  the 
passage  of  a  bill,  and  on  the  day  of  its  pas- 
sage, to  suspend  the  operation  of  that  vote, 
to  reconsider  the  vote,  and  to  take  different 
action,  cannot  be  questioned.  The  Constitu- 
tion declares  that  each  house  shall  deter- 
mine the  rules  of  its  own  proceedings  and 
shall  have  all  powers  necessary  for  a  branch 
of  a  free  and  independent  state.  Rules  of 
proceedings  are  the  servants  of  tfie  House 
and  subject  to  its  authority.  This  authority 
may  be  abused:  but,  when  the  House  has 
acted  in  a  matter  clearly  within  its  power,  it 
would  be  an  unwarranted  invasion  of  the 
independence  of  the  legislative  department 
for  the  court  to  set  aside  such  action  as 
void,  because  it  ma 5'  think  that  the  House 
misconstrued  or  departed  from  its  own  rules 
of  procedure."  Opinion.  The  action  of  the 
Connecticut  House  of  Representatives,  which 
the  court  refused  to  set  aside  In  that  case 
upon  these  considerations  and  legal  prin- 
ciples, was  the  killing  of  a  bill  it  had  passed 
by  reconsideration  of  its  vote  of  passage, 
just  the  kind  of  action  this  court  is  setting 
aside.  Here  the  Senate,  not  only  construing 
its  own  rule,  but  construing  it  as  it  always 
had  been  construed,  with  the  knowledge  and 
acquiescence  of  the  House,  and  as  the  House 
had  always  construed  its  own  similar  rule, 
with  the  knowledge  and  acquiescence  of  the 
Senate,  both  having  been  always  in  perfect 
accord  and  agreement  upon  that  question, 
rescinded  the  vote  by  which  it  had  passed 
the  bill.  It  acted  within  its  admitted  prov- 
ince, and  under  a  rule,  susceptible  of  the 
construction  it  gave  it,  whether  that  con- 
struction was  technically  right  or  wrong,  and 
the  Connecticut  court,  the  only  one  that  has 
spoken  directly  upon  the  subject,  absolute- 
ly the  only  case  directly  in  point  that  has 
been  found,  says  such  action  cannot  be  dis- 
turbed by  a  court,  no  matter  whether  the 
construction  was  right  or  wrong.  Legisla- 
tive action  is  not  judicial,  nor  subject  to  re- 
view like  that  of  Inferior  courts.  Of  course 
more  arbitrary  legislative  action  in  a  matter 
beyond  its  authority  would  be  void,  and  its 
action  in  an  arbitrary  and  groundless  man- 
ner, within  its  province  might  be,  but  such 
was  not  the  character  of  the  action  of  the 
Senate  involved  here. 

Another  suggestion  of  possible  ground  for 
the  position  taken  by  my  Associates  is  that, 
assuming  the  motion  to  have  been  made  and 
acted  upon  within  the  time  and  under  the 
circumstances  allowing  it,  the  passage  of  the 
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bill  was  not  annulled  or  rescinded  by  the 
adoption  thereof.  No  authority  is  offered  for 
this.  On  the  question  of  the  effect  of  the 
adoption  of  a  motion  to  reconsider  a  vote 
passing  a  bill,  we  have  direct  authority  in 
State  T.  Savings  Bank,  79  Conn.  141,  64  Atl. 
6,  in  which  the  court  held  that  the  House 
rendered  a  bill  it  had  passed  an  unpassed 
one  by  reconsidering  the  vote  by  which  It 
liad  passed,  and  then  indefinitely  postponing 
consideration  of  the  bill.  It  was  not  put  on 
its  passage  and  rejected  after  such  recon- 
sideration. Indefinite  postponement  had 
nothing  to  do  with  the  question  of  passage, 
either  prior  or  subsequent.  The  bill  was 
killed  after  passage.  Now  what  could  have 
done  that  other  than  the  adoption  of  the 
motion  to  reconsider?  The  obiter  dictum  in 
People  ▼.  Hatch,  19  IlL  283,  from  which 
Judge  BRANNON  has  quoted,  says  recon- 
sideration alone  rescinds  or  nullifies  the  vote 
reconsidered.  We  read:  "And  yet  no  one 
acquainted  with  the  constant  practice  of  leg- 
islative bodies  will  deny  that  it  is  perfectly 
competent  for  the  Senate  to  reconsider  the 
final  vote  and  thus  take  away  from  it  that 
concluding  act  which  had  finally  completed 
it.**  Every  text-book  on  parliamentary  law 
tliat  deals  with  this  question  says  the  same 
thing. 

Finally,  we  have  the  conclusion  of  the  ma- 
jority opinion  in  these  words:  "Without  as- 
serting that  the  failure  to  vote  a  rejection 
of  the  bill  left  the  original  vote  of  passage 
still  good,  we  do  say  that  a  court  after  such 
procedure  cannot  hold  the  act  null  and  void." 
The  "procedure**  consists  of  the  facts  stated 
at  the  beginning  of  the  opinion.  For  this 
conclusion  no  authority  at  all  is  given,  and 
no  legal  principle  is  invoked,  unless  it  be 
the  one  embraced  in  the  sentence  immediate- 
ly following  it,  which  says:  "And  further,  if 
this  is  doubtful,  then  the  rule  that  before  a 
court  can  hold  an  act  invalid  the  question 
must  be  clear  is  alone  enough  to  deny  the 
mandamus.*'  The  next  sentence  admits  that, 
"if  there  had  been  no  vote  of  the  Senate 
passing  the  bill,  the  case  would  be  different'* 
Now,  according  to  the  only  decision,  directly 
in  point  on  this  question,  the  dicta  of  others 
and  legislative  practice  in  this  state  and  the 
national  Congress,  this  bill  is  in  the  same 
state  and  condition  as  if  it  never  had  passed 
the  Senate.  In  State  v.  Savings  Bank,  79 
Conn.  141, 145,  64  Atl.  5,  7,  the  court  actually 
decided,  as  the  vital  and  basic  question  in 
the  case,  that  "a  bill  retained  by  one  house 
of -the  General  Assembly  to  await  its  deci- 
sion upon  a  motion  to  reconsider  its  action 
In  passing  it  is  not  then  in  a  situation  to  be 
presented  to  the  Governor  for  his  approval, 
nor  can  it  be  said  to  have  'passed  both  hous- 
es* within  the  meaning  of  that  expression  in 
article  4,  I  12,  of  the  Constitution  of  this 
state.*'  In  its  opinion  the  court  said  it  was 
immaterial  that  the  bill  had  been  transmit- 
ted to  the  Governor,  apparently  in  regular 
order,  but  in  fact  by  inadvertence.     There 


was  no  express  order  of  retention  to  await 
action  on  the  motion  to  reconsider.  The 
agreement  upon  the  facts  in  the  case  says: 
"As  shown  by  the  journal  of  the  House  on 
June  15th,  the  rule  requiring  the  clerk  of 
the  House  to  hold  bills  and  resolutions  one 
day  for  reconsideration  was  suspended  for 
the  remainder  of  the  session.**  Notwith- 
standing this,  the  court  upheld  the  ruling 
of  the  House  that  a  mere  motion  to  recon- 
sider, although  tabled,  amounted  to  a  reten- 
tion of  the  bill,  notwithstanding  the  officers, 
including  the  Governor,  interpreting  the  ef- 
fect of  the  action  of  the  Pouse  otherwise, 
had  put  the  bill  through  all  the  usual  subse- 
quent procedure  as  if  it  had  finally  and  Ir- 
revocably passed.  The  motion  to  reconsider 
having  been  tabled,  they  regarded  that  as 
fiinal,  and  acted  accordingly.  The  House  de- 
cided the  question  otherwise,  under  its  claim 
of  authority  to  do  so,  and  the  court  sustain- 
ed Its  action,  saying  It  mattered  not  wheth- 
er. In  acting  as  it  did,  that  body  correctly 
interpreted  Its  rules,  orders,  or  proceedings 
or  not  That  Is  what  the  Senate  has  done 
here,  upon  a  slightly  and  immaterially  dif- 
ferent state  of  facts.  State  v.  Savings  Bank 
emphatically  decides  that  reconsideration  of 
a  vote  of  passage  renders  the  bill  an  un- 
passed one.  Whether  the  Senate  reconsid- 
eration here  was  too  late  is  a  different  ques- 
tion, which  I  have  discussed  fully,  showing 
conclusively  that  the  motion  was  not  too 
late.  The  status  of  the  bill  was,  therefore, 
the  same  as  if  it  never  had  pajssed  the  Sen- 
ate. For  this  reason,  the  acts  of  presiding 
officers  and  clerks,  or  even  of  the  Governor, 
if  he  had  acted,  before  reconsideration,  w«re 
futile  and  unavailing.  They  could  not  cure 
the  fatal  defect  or  omission  of  lack  of  pas- 
sage by  the  Seimte.  Passage  by  both  houses 
is  confessedly  indispensable.  No  bill  can  'be- 
come a  law  without  it  Nothing  can  be  sub- 
stituted for  it  It  Is  no  answer  to  this  to 
say  the  journal  shows  passage  of  the  bill 
on  a  certain  date.  It  just  as  clearly  and  em- 
phatically shows  rescission  or  nullification  of 
tliat  action.  There  is  no  ground  of  doubt 
here.  Reason  and  authority  completely  ex- 
clude It  Nothing  would  be  easier  of  accom- 
plishment than  the  creation  of  doubt  in  any 
case,  if  a  mere  adverse  assertion  or  claim 
constituted  a  basis  therefor. 

On  a  further  examination  of  the  authori- 
ties, in  passing  upon  the  petition  for  re- 
hearing, I  find  in  Hinds*  Precedents  of  the 
House  of  Representatives,  vol.  5,  H  5666, 
6667,  and  5668,  ample  justification  of  my 
position,  respecting  the  jurisdiction  and  pow- 
er of  the  Senate,  under  its  rule,  to  recon- 
sider the  vote  by  which  Ct  passed  the  bill 
in  question,  after  that  paper  had  left  the 
Senate.  In  1840,  R.  M.  T.  Hunter,  Speaker, 
entertained  a  motion  to  reconsider,  under 
such  circumstances,  overruling  a  point  of 
order  made  against  it,  and,  on  an  appeal, 
was  sustained  by  the  House.  He  based  his 
decision  upon  the  terms  of  the  House  rule. 
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providing  that,  'Vben  a  motion  has  been 
once  made  and  carried  in  the  affirmative  or 
negative,  it  shall  be  in  order  for  any  member 
of  .the  majority  to  move  for  a  reconsidera- 
tion thereof  on  the  same  or  the  succeeding 
day."  In  1844,  a  like  ruling  under  like  cir- 
cumstances was  made  by  Speaker  John  W. 
Jones,  and  sustained  by  the  House  on  an 
appeal.  In  1846  Speaker  John  W.  Davis  (of 
Indiana)  entertained  a  motion  to  reconsider 
the  vote  by  which  the  House  had  agreed  to 
resolutions,  calling  upon  the  President  for 
certain  accounts,  made  after  the  resolution 
had  been  delivered  to  the  President,  over- 
ruling a  poin,t  of  order,  and,  on  an  appeal 
to  the  House,  his  ruling  was  sustained.  The 
principle  was  applied  under  conditions  still 
less  favorable  to  it  in  a  ruling  made  in  1854 
by  Speaker  pro  tern.  (Jeo.  W.  Jones.  The 
House  having  agreed  to  a  Senate  amendment 
to  a  House  bill,  a  motion  was  made  to  re- 
consider jthe  vote  by  which  the  House  had 
so  agreed.  A  point  of  order  was  based  upon 
the  fact  that  the  House  had  notified  the  Sen- 
ate of  the  agreement  in  consequence  of 
which  the  bill  had  passed  beyond  the  control 
of  the  House.  The  Speaker  overruled  it, 
and,  on  an  appeal,  his  ruling  was  sustained 
by  the  House.  In  1840,  a  motion  to  reconsid- 
er the  vote  of  passage  by  the  House  of  a 
Senate  bill,  which  had  teen  sent  back  to 
the  Senate  and  gone  into  the  hands  of  the 
committee  on  enrolled  bills,  was  both  enter- 
tained and  voted  upon.  Hinds,  vol.  5,  {  5705. 
That  bill  was  in  the  hands  of  the  committee 
on  enrolled  bills  when  the  motion  was  made 
and  voted  on  Just  as  this  bill  was  when  the 
Senate  entertained  and  acted  upon  its  motion 
to  reconsider.  Here  we  have  four  specific 
instances  of  deliberate  decision  by  the  House 
of  Representatives  itself,  not  merely  the 
Speaker,  construing  and  applying  a  rule,  In 
all  substantial  respects  like  that  of  the  Sen- 
ate of  this  state,  as  authorizing  a  motion  to 
reconsider,  under  the  circumstances  attend- 
ing the  action  of  the  state  Senate  now  un- 
der consideration,  and  asserting  reservation 
of  Jurisdiction  and  power  of  a  legislative 
body,  operating  under  such  a  rule,  to  rescind 
a  vote  of  passage  after  the  bill  has  left  the 
body.  Is  It  supposable  the  House  would 
entertain  such  a  motion  without  power  to 
make  it  dTective?  Would  it  entertain  the 
motion  to  be  acted  upon  only  In  case  the 
Senate  should  return  the  bill? 

In  these  instances,  the  Senate  was  not 
consulted,  though  the  absence  of  the  bill 
and  its  possession  by  the  Senate  were  urged 
in  support  of  the  point  of  order.  In  a  note 
applicable  here.  Hinds  says,  '*Where  a  bill 
thus  reconsidered  has  been  sent  to  the  Sen- 
ate or  to  the  President,  it  is  customary  to 
send  a  request  for  its  return."  He  does  not 
say  it  is  necessary,  and  the  terms  he  uses 
import  affirmative  action  upon  the  motion 
^before  the  request  Is  made,  and  this  accords 
with  the  application  of  logic  and  principle. 
No  court  will  entertain  a  case  it  cannot  de- 


cide. So  it  would  be  idle  and  ridiculous  for 
a  legislative  body  to  entertain  a  motion  It 
could  not  make  etTective.  Moreover,  every 
precedent  found  denies  authority  in  a  co- 
ordinate branch  of  a  Legislature  to  refuse  a 
request  for  tiie  return  of  a  bill,  if  prece- 
dents and  practice  mean  anything,  for  no 
instance  of  the  refusal  of  such  a  request  can 
be  found.  Th^e  is  no  parliamentary  prec- 
edent for  the  position  that  a  legislative 
body  cannot  vote  upon  a  motion  to  reconsid- 
er without  having  actual  custody  of  the  bill 
or  other  paper.  If  it  be  conceded  that  or- 
dinarily such  bodies  do  not  do  so,  the  fact 
does  not  argue  inability  to  do  so.  What 
either  house  of  Congress  would  do  in  a 
case  of  refusal  by  the  other  to  honor  its 
request  for  the  return  of  a  bill  has  never 
been  decided,  so  far  as  we  know.  Its  power 
to  entertain  the  motion  without  custody  of 
the  bill  settles  the  question  of  Jurisdiction, 
from  which  power  to  make  it  effective  by  a 
vote  on  it  necessarily  follows. 

Cushing*s  Law  &  Practice  of  Legislative 
Bodies,  at  section  1274,  says  the  motion 
may  be  made,  discussed,  and  decided  in 
the  afllrmatlve,  without  the  custody  of  the 
bill.  We  quote:  'The  first  step,  therefore, 
after  a  vote  to  reconsider,  is  to  send  to  the 
other  branch  or  to  the  executive,  for  the 
paper  in  reference  to  which  the  vote  to  re- 
consider passes,  or  otherwise  to  bring  it 
before  the  House.  Possession  of  the  paper 
may  also  be  obtained  before  the  motion  to 
reconsider  is  made."  Here  he  distinctly 
says  or  assumes  that  the  motion  may  be 
made  and  voted  upon  in  the  absence  of  the 
paper  or  bill. 

Gilfry's  Precedents,  Decisions  on  Points  of 
Order  in  the  U.  S.  Senate,  p.  411,  mentions  a 
case  of  refusal  of  the  Senate  to  entertain  a 
motion  to  reconsider  a  vote,  recorded  April 
12,  1830,  consenting  to  the  appointment  of 
an  officer  by  the  President,  because  the  reso- 
lution confirming  the  appointment  had  been 
communicated  to  the  President  At  that 
time,  the  Senate  had  no  such  rule  as  the 
House  had  when  the  rulings  above  referred 
to  were  made,  nor  any  such  rule  as  our 
state  Senate  has.  Its  practice  was  in  ac- 
cordance with  the  ruling  in  the  case  men- 
tioned by  Gilfry;  but  it  later  adopted  a 
rule  abolishing  the  absurd  and  inconvenient 
practice.  Says  Hinds,  vol.  5,  i  5671;  "On 
January  16,  1877,  the  Senate,  while  revising 
its  rules,  agreed  to  a  rule  providing  that, 
when  a  motion  to  reconsider  a  bill  that  had 
been  sent  to  the  House  should  be  made,  it 
should  be  accompanied  by  a  motion  request- 
ing the  House  to  return  the  bill  to  the  Sen- 
ate. This  was  intended  to  obviate  the  diffi- 
culty experienced  by  the  fact  that  the  Sen- 
ate usage  did  not  permit  a  motion  to  recon- 
sider after  the  bill  had  passed  from  out  the 
possession  of  the  body." 

Gilfry,  at  page  483,  puts  a  stronger  case 
than  any  I  have  mentioned,  showing  how  a 
motion  to  reconsider  may  be  made  in  the 
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United  States  Senate  after  expiration  of  the 
time  allowed  for  reconsideration,  prescribed 
by  Its  rule.  To  accomplish  it,  a  senator, 
after  having  moved  a  recall  of  a  bill  passed 
by  the  Senate  and  sent  to  the  House,  in 
conformity  with  the  Senate  rule,  asks  unani- 
mous consent  to  move  to  reconsider  the  vote 
by  which  it  passes,  and  no  objection  being 
made  the  motion  is  entertained.  Here  is 
Jurisdiction  after  expiration  of  the  time  al- 
lowed by  the  rule. 

Having  shown  Jurisdiction  of  the  House  of 
Representatives,  operating  under  a  rule  like 
that  of  the  state  Senate,  to  entertain  a  mo- 
tion to  reconsider  a  vote  of  passage  after  the 
bill  has  gone  to  the  Senate,  I  turn  to  the 
question  of  its  effect,  when  made.  Hinds 
says  (section  5704) :  "When  a  vote  whereby 
an  amendment  has  been  agreed  to  is  recon- 
sidered, the  amendment  becomes  simply  a 
pending  amendment.  A  bill  is  not  considered, 
in  the  practice  of  the  House,  passed  or  an 
amendment  agreed  to  if  a  motion  to  reconsid- 
er is  pending;  the  effect  of  the  motion  to 
reconsider  being  to  suspend  the  original  prop- 
osition. As  to  the  result,  when  the  Congress 
expires  leaving  unacted  on  a  motion  to  re- 
consider the  vote  whereby  a  resolution  of  the 
House  is  passed:  If  a  bill,  before  the  dis- 
posal of  a  motion  to  reconsider  the  vote  on 
Its  passage,  should  be  enrolled,  signed,  and 
approved  by  the  President,  its  validity  as  a 
law  probably  could  not  be  questioned."  In 
this  section.  Speaker  Thomas  B.  Reed  is 
quoted  as  follows:  "Under  our  parliamen- 
tary system  neither  a  bill  nor  an  amendment 
is  passed  or  adopted  until  the  motion  to  re- 
consider is  disposed  of.  The  Speaker  is  not 
allowed  to  sign  a  bill  during  the  pendency  of 
a  motion  to  reconsider.  Consequently  it  still 
remains  an  inchoate  affair.  So  that,  if  the 
motion  to  reconsider  had  not  been  disposed 
of  at  all,  the  amendment  would  probably  still 
not  be  adopted.  But  it  is  not  necessary  to 
decide  that  to  dispose  of  this  matter,  because 
there  was  a  motion  to  reconsider  and  a  mo- 
tion that  that  motion  to  reconsider  be  laid 
on  the  table,  which  latter  motion  was  defeat- 
ed. Thereupon  the  Speaker  put  to  the  House 
the  question  of  reconsideration,  and  it  was 
carried,  and  the  amendment  became  simply  a 
pending  amendment."  Cushing,  at  section 
1265,  says :  "And,  if  this  motion  prevails,  the 
effect  of  the  vote  in  question  is  abrogated, 
and  the  matter  stands  before  the  assembly  in 
precisely  the  same  state  and  condition,  and 
upon  the  same  question,  as  if  the  vote,  which 
has  been  ordered  to  be  reconsidered,  had 
never  been  passed."  At  section  1278,  he 
4»y8 :  "When  a  motion  to  reconsider  prevails, 
It  has  a  twofold  effect :  First,  it  entirely  ab- 
rogates the  vote  passed  on  the  question,  which 
is  thereby  ordered  to  be  reconsidered;  and, 
secondly,  it  again  brings  forward  that  ques- 
tion, to  be  discussed  and  decided  in  the  same 
manner  it  was  originally,  for  the  consider- 
ation and  determination  of  the  assembly." 
It  is  true  Mr.  Cushing,  at  section  1274,  says : 


"If  decided  in  the  affirmative,  it  will  be 
wholly  Ineffectual  and  inoperative  until  the 
paper  in  question  is  in  possession  of  the 
House."  But  he  cites  no  precedent  or  au- 
thority for  that  observation,  nor  does  he 
clearly  indicate  what  he  means.  Of  course, 
further  action  on  the  bill  cannot  be  had  un- 
til it  is  again  in  possession  of  the  House; 
but  that  does  not  argue  lack  of  authority  in 
the  House  to  annul  its  vote  of  passage,  and 
there  is  no  precedent  which  says  actual  re- 
consideration in  the  absence  of  the  bill  does 
not  do  so.  Mr.  Cushing  admits  that  the  vote 
may  be  taken  in  the  absence  of  the  bill.  This 
admits  Jurisdiction.  Why  should  the  house 
do  an  idle  and  futile  thing?  He  says  the 
vote  has  a  double  effect,  one  of  which  is  abro- 
gation of  the  vote  reconsidered.  By  what 
process  of  logic  can  it  be  established  that,  be- 
cause of  some  circumstance,  the  other  conse- 
quence cannot  follow,  this  one  must  fail? 
I  repeat  there  is  no  decision  or  precedent  for 
the  observation  of  Mr.  Cushing,  if  his  lan« 
guage  means  what  my  Associates  say  it  does; 
but  that  is  not  his  meaning.  What  he  means 
is  that,  after  the  adoption  of  a  motion  to  re* 
consider,  what  follows  is  action  on  the  bill  or 
resolution,  wherefore  it  must  then  come  back 
into  the  assembly,  if  it  has  not  previously 
done  so. 

In  the  view  that  a  motion  to  reconsider 
suspends  the  vote  to  which  it  relates,  and  the 
adoption  thereof  rescinds  or  abrogates  that 
vote,  Roberts,  Hinds,  Cushing,  and  all  au- 
thorities agree.  Besides,  it  is  the  effect  uni- 
versally given  to  it  in  legislative  bodies.  As 
against  these  and  authorities  cited  in  the  por- 
tion of  this  opinion  prepared  in  advance  of 
consideration  of  the  petition  for  rehearing, 
I  am  not  disposed  to  adopt  the  views  of  an 
inferior  New  York  court  (Ashton  v.  Roches- 
ter, 60  Hun,  372,  14  N.  Y.  Supp.  855),  citing 
no  authority  for  its  contrary  holding,  and  in 
this  I  am  further  confirmed  by  the  opinion  of 
the  New  York  Court  of  Appeals  (Ashton  v. 
Rochester,  133  N.  Y.  192,  30  N.  E.  965,  31 
N.  E.  334,  28  Am.  St.  Rep.  619),  in  a  case 
involving  the  same  reconsideration  that  was 
passed  upon  in  60  Hun,  14  N.  Y.  Supp.  The 
Court  of  Appeals  said :  "The  vote  on  the  res- 
olution was  reconsidered,  and  consequently 
the  effect  which  it  would  otherwise  have  was 
lost." 

Finally,  it  is  not  for  this  or  any  other 
court  to  say  what  the  true  parliamentary 
rule  is,  or  whether  the  Senate  properly  con- 
strued its  rule.  Those  were  questions  for  the 
Senate  itself,  as  I  have  already  shown.  The 
are  not  constitutional  questions,  and  the 
courts  have  no  right  to  interfere  with  legis- 
lative decisions  of  purely  legislative  ques- 
tions. 

Entertaining  the  views  expressed  here,  I 
thought  a  rehearing  should  be  granted  and 
voted  for  it  I  also  voted  for  a  modification 
of  the  Judgments  so  as  to  allow  costs  in  only, 
one  of  the  nine  cases,  for  the  reason  that 
only  one  of  them  was  really  litigated;   the 
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others  having  been  snbmltted,  without  argu- 
ment or  full  pleadings,  under  an  agreement 
that  the  decision  upon  the  merits  in  the  one 
argued  should  govern  and  control  in  the  oth- 
ers. The  one  return  filed  was  agreed  and  or- 
dered to  be  considered  and  treated  as  filed  In 
all  the  cases  or  as  the  return  in  all.  If  a 
consolidation  could  not  have  been  ordered  by 
the  court  without  the  consent  of  the  parties,  it 
could  have  been!  done  and  was  done  upon  their 
consent  and  agreement. '  It  was  a  consolida- 
tion by  consent  of  parties,  with  the  same  re- 
sult as  if  it  had  been  an  involuntary  one  by 
order  of  the  court  Rosenthal  v.  Ives,  2 
Idaho  (Hash.)  265,  12  Pac.  904;  Rodgers  & 
Smith  V.  Dibrell,  6  Lea  (Tenn.)  69;  Howard 
V.  Gregory,  79  Ga.  617,  4  S.  B.  881 ;  Burt  v. 
Wigglesworth,  117  Mass.  302. 

On  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

BRANNON,  J.  After  a  full  discussion  of 
a  petition  for  rehearing  this  court  refused  it 
I  make  this  note  to  add  some  authority 
which  I  have  met  with  to-day,  as  to  the  po- 
sition taken  in  the  above  opinion  that  the 
Senate  having  returned  the  bill  to  the  House 
as  passed.  It  had  lost  possession  of  the  bill 
and  could  not  reconsider.  Gushing  on  the 
Law  and  Practice  of  Legislative  Assemblies, 
S  1274,  says  that  ''though  a  motion  for  re- 
consideration may  be  made  and  discussed  in 
the  absence  of  a  paper  to  which  it  relates, 
yet  if  decided  in  the  affirmative,  it  will  be 
wholly  ineffectual  and  inoperative  until  the 
paper  is  in  the  possession  of  the  House. 
The  first  step,  therefore,  after  vote  to  re- 
consider, is  to  send  to  the  other  branch  for 
the  paper  in  reference  to  which  the  vote  to 
reconsider  passes,  or  otherwise  to  bring  it 
before  the  House.'*  For  myself  I  do  not 
see  why  the  paper  is  not  necessary  on  the 
motion  to  reconsider.  Why?  Because  the 
members  want  to  see  it,  so  as  to  vote  intel- 
ligently on  that  motion.  Why  necessary  to 
have  the  bill  present  when  reconsideration 
takes  place?  In  order  that  the  members 
may  read  it  before  voting.  Precedents  in 
Congress  show  that  such  was  the  under- 
standing. The  House  requested  the  Senate 
to  return  a  bill;  "there  being  a  motion 
pending  to  reconsider  the  vote  by  which  the 
House  passed  the  same."  The  Senate  com- 
plied with  the  request  In  the  Senate  the 
question  was  whether  a  motion  to  reconsid- 
er was  in  order  inasmuch  as  the  resolution 
announcing  the  decision  of  the  Senate  on  the 
nomination  of  Isle  Hill  had  been  communi- 
cated to  the  President,  and  it  was  unani- 
mously determined  that  the  motion  was  not 
in  order.  The  Senate  recalled  a  bill  from 
the  House  before  reconsidering  it    Decisions 


on  points  of  order  in  the  United  States  Sen- 
ate by  Gilfry,  161,  411,  493:  The  Senator: 
I  move  that  the  House  of  Representatives  be 
requested  to  return  to  the  Senate  (stating 
the  number  and  title  of  the  bill).  In  Senate 
Mr.  Ingalls  rose  to  a  question  of  order  and 
stated  that  a  bill  which  passed  the  Senate 
on  Thursday  last  had  not  been  sent  to  the 
House,  but  had  been  retained  by  the  Secre- 
tary for  two  days,  at  the  request  of  a  sen- 
ator who  desired  to  enter  a  motion  to  re- 
consider the  vote  on  its  passage;  and  asked 
the  ruling  of  the  chair  upon  the  question 
whether  under  the  rule  it  was  competent  for 
the  Secretary  to  retain  a  bill,  after  its  pas- 
sage by  the  Senate,  at  the  request  of  a  sen- 
ator for  the  purpose  of  a  motion  for  re- 
consideration within  the  two  days  allowed 
for  that  purpose.  The  President  stated  tliat 
such  had  been  the  uniform  usage  of  the  Sen- 
ate, inasmuch  as  the  rule  gives  the  right 
within  two  days  after  passage;  but  it  sub- 
mits to  the  Senate  whether  the  practice  here- 
after shall  be  in  conformity  with  usage  or 
strictly  conform  with  the  rule.  The  Senate 
assented.  Senator  Ingalls  was  an  able  par- 
liamentarian. He  understood  that  it  was 
necessary  to  have  the  bill  in  the  possession 
of  the  Senate  for  reconsideration,  and  the 
whole  Senate  assented.  Thus  we  have  the 
ruling  of  that  distinguished  body.  Why  keep 
the  bill  in  the  hands  of  the  Senate,  if  it  was 
not  necessary  to  act  on  a  motion  to  recon- 
sider? Same  book,  page  414.  The  same 
book,  page  161,  says:  "There  are  many  rea- 
sons that  make  it  necessary  for  one  House 
to  request  of  the  other  the  return  of  the 
bill.  The  following  are  sample  cases" — ^giv- 
ing reconsideration  as  an  instance.  The 
Senate  may  have  said  in  the  Hill  Case  that 
it  could  vote  to  reconsider  in  the  absence  of 
the  biU,  but  did  not  say  that  it  could  finally 
act  on  it  In  the  original  argument  an  at- 
torney contended  that  the  vote  of  the  Senate 
was  only  one  to  reconsider;  that  the  next 
question  in  order  was,  "Shall  the  bill  pass"; 
that  as  no  such  question  was  put  and  no 
vote  taken  upon  it  the  original  vote  of  pas- 
sage was  not  disturbed.  It  would  seem  up- 
on some  authorities  that,  when  a  vote  to 
reconsider  is  carried,  it  is  a  withdrawal  of 
the  vote  of  passage,  leaving  the  bill  stand 
as  if  the  body  had  never  voted  for  its  pas- 
sage.' It  is  not  necessary  to  say  how  this 
is;  but  I  find  the  case  of  Ashton  v.  City  of 
Rochester,  60  Hun,  372,  14  N.  Y.  Supp.  855, 
holding  that  without  such  a  vote  on  the 
question  of  the  passage  of  the  bill,  the  orig- 
inal passage  stands.  The  opinion  also  holds 
that  a  motion  to  reconsider  "may  be  enter- 
tained if  the  House  has  control  of  the  bill," 
thus  sustaining  the  proposition  that  it  can- 
not do  so  In  the  absence  of  the  bill. 
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WAGGT  y.  JANE  LEW  LUMBER  CO. 
(STOUT  et  al.,  Interreners). 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

Nov.  7,  1911.) 

(SylMm$  hy  the  Court.) 

1.  GOBPOBATIONS    (f    553*)  —  Rbceivkbs  — 
GbOUNDS  fob  APPOINTiaENT— Insolvengt. 

<>)de  1906,  c.  53,  S  58,  gives  a  remedy  by 
receivership  to  any  stockholder  or  creditor,  for 
the  vindication  of  his  rights,  if  he  shows  suffi- 
cient cause   for  invoking  that  remedy. 

[E2d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SI  2201-2216;  Dec.  Dig.  S  553.*] 

2.  CoBPOBAnoKs    (i    553*)  —  Reoeivbbs  — 
Oboundb  roB  Appointment— Insolvengt. 

A  receiver  of  the  property  and  assets  of  a 
corporation  may  nroperly  be  appointed,  at  the 
suit  of  a  stockholder  or  creditor,  under  0)de 
1906,  c  53,  I  58,  whenever  the  corporation  has 
become  so  hopelessly  insolvent  that  plaintifiTs 
rights  will  suffer  by  depreciation  and  loss,  aris- 
ing from  forced  sales  and  large  costs  in  the 
multiplicity  of  suits  by  creditors,  if  a  receiver 
is  not  appointed. 

[Eid.  Note.— For  other  cases,  see  Corporations, 
Ckint  Dig.  H  2201-2216;  Dec  Dig.  S  553.*] 

8.   COBPOBATIONB     (i     553*)    —    RECEIVEB8   — 

Gbounds  fob  Appointment— Insolvengt. 
Mere  insolvency  is  not  sufficient  ground  for 
the  appointment  of  a  receiver  of  a  corporation, 
but  necessity  to  prevent  impending  depreciation 
and  loss  from  insolvency  so  hopeless  that  the 
corporation  can  continue  no  longer  in  business, 
is  sufficient  ground. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2201-2216;   Dec.  Dig.  {  553.*] 

4.  CoBPOBATioNS  (f  566*)— Rbcbivbbs— JUDO- 

MENT— tilEN— PBIOBITT. 

A  judgment  against  a  corporation,  obtained 
after  a  receiver  has  been  duly  appointed  for  its 
property  and  assets  in  a  suit  to  administer  the 
same,  does  not  become  a  lien  taking  priority 
over  other  claims. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f§  2283-2286;   Dec  Dig.  |  566.*] 

Appeal  from  Circuit  0}urt,  Braxton 
County. 

Bill  in  equity  by  Henry  Waggy  against 
the  Jane  Lew  Lumber  Company,  In  which 
Ross  F.  Stout  and  others  intervene.  E^om 
the  decrees,  the  interveners  appeal.  Af- 
firmed. 

'  Harvey  F.  Smith,  for  appellants.  Haymond 
h  Fox,  for  appellee. 

ROBINSON,  J.  Waggy,  a  stockholder  and 
creditor  of  the  Jane  Lew  Lumber  (company, 
a  corporation,  by  this  bill  in  equity  prayed 
for  the  appointment  of  a  receiver  to  take 
charge  of  the  affairs  of  the  company  and 
to  administer  its  assets.  The  bill  showed 
that  the  company,  by  misfortune  and  mis- 
management, had  become  so  helplessly  insol- 
vent that  the  certainty  of  depreciation  and 
loss  by  reason  of  seizures  and  sales  at  the 
suits  of  creditors  then  pending,  and  other 
suits  that  were  sure  to  follow,  could  only 
be  prevented  by  the  interposition  of  a  re- 
ceiver. The  court  appointed  a  receiver  as 
prayed  for,  and  he  took  charge.  The  com- 
pany, though  duly  notified,  entered  no  re- 


sistance to  the  appointment  Nor  has  It 
since  appeared  in  the  case.  The  bill  has  been 
taken  for  confessed.  The  company  has  com- 
pletely admitted  Its  helpless  condition  and 
has  acquiesced  in  the  handling  of  its  af- 
fairs by  a  receiver  for  the  benefit  of  its 
creditors.  Evidently  It  has  gladly  accepted* 
at  the  Initiative  of  a  stockholder  and  cred- 
itor, that  which  it  soon  would  have  been 
compelled  to  bring  about  by  its  own  act— & 
virtual  assignment. 

Ross  F.  Stout  Lumber  Company,  a  creditor 
of  the  insolvent  concern,  obtained  a  Judg- 
ment on  its  claim  after  the  appointment  of 
the  receiver.  Prior  to  the  datd  of  its  Judg- 
ment, it  had  filed  the  simple  contract  claim 
on  which  that  Judgment  was  rendered,  be- 
fore the  commissioner  to  whom  the  receiver- 
ship cause  had  been  referred  for  the  pur- 
pose of  ascertaining  and  reporting  the  debts. 
After  obtaining  the  Judgment,  this  creditor 
intervened  by  petition,  asking  that  it  be 
made  a  party  to  the  cause  and  allowed  to  de- 
mur to  the  bill.  No  formal  order  admitting 
the  petitioner  as  a  party  was  ever  entered, 
but  the  petition  and  the  demurrer  which  It 
tendered  were  ordered  filed  and  the  demur- 
rer was  set  down  for  argument  At  a  later 
date  the  demurrer  was  overruled.  When  the 
report  of  the  commissioner  was  filed,  this 
creditor,  Ross  F.  Stout  Lumber  Company,  ex- 
cepted thereto  because  its  Judgment  was  not 
reported  as  a  lien  but  as  a  mere  simple  con- 
tract debt  The  court  overruled  the  excep- 
tion, confirmed  the  report  of  the  commission- 
er, and  decreed  that  the  receiver  make  sale 
of  the  property  of  the  insolvent  concern  for 
the  payment  of  the  debts  as  ascertained  and 
stated  in  the  commissioner's  report.  From 
the  order  overruling  the  demurrer  and  the 
decree  fixing  the  debt  as  an  unpreferred  one, 
Ross  F.  Stout  Lumber  Company  has  prose- 
cuted the  appeal  now  under  consideration. 

Questions  have  been  raised  and  argued  rel- 
ative to  the  propriety  of  admitting  the  pe- 
titioning creditor  as  a  formal  party  to  the 
suit  and  entertaining  its  attack  by  demur- 
rer on  the  proceedings  which  support  the  re- 
ceivership. Plaintiff  submits  that  It  was 
improper  to  admit  the  creditor  as  a  formal 
party  and  to  entertain  the  demurrer,  par- 
ticularly after  the  creditor  had  apparently 
acquiesced  in  the  proceedings  by  filing  the 
claim  as  an  unpreferred  one  before  the  com- 
missioner. However,  we  need  not  pass  on 
these  questions.  Assuming  that  the  demur- 
rer was  rightly  entertained,  we  obserre  that 
it  was  properly  overruled.  The  bill  is  en- 
tirely sufficient  So  even  if  the  demurrer 
were  not  in  place,  it  could  avail  no  more 
than  if  consideration  thereof  had  been  de- 
nied. 

[1]  The  bill  is  a  proper  one  under  Code 
1906,  c.  53,  §  58,  which  reads:  "When  a  cor- 
poration expires,  or  is  dissolved  or  before  its 
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expiration  or  dissolution,  upon  sufficient 
cause  being  shown  thereof,  such  court  as  is 
mentioned  in  the  preceding  section,  may  on 
application  of  a  creditor  or  stockholder,  ap- 
point one  or  more  i>ersons  to  be  receivers  to 
take  charge  of  and  administer  its  assets; 
and  whether  such  receiver  be  appointed  or 
not,  may  make  such  orders  and  decrees  and 
award  such  injunctions  in  the  case  as  Justice 
and  equity  may  require.*'  This  is  a  reme- 
dial statute  and  should  not  be  strictly  con- 
strued. Broad  equity  powers  are  granted  by 
it  in  the  matter  of  receiverships  for  corpo- 
rations. It  is  In  derogation  of  the  equity 
principles  ordinarily  applied  to  the  appoints 
ment  of  receivers.  It  permits  a  complete  se- 
questration of  the  property  of  a  corporation 
by  a  receivership,  even  before  expiration  or 
dissolution.  It  authorizes  this  sequestration 
to  be  brought  about  by  a  mere  stockholder 
or  creditor,  if  he  shows  good  cause  there- 
for. By  its  very  terms,  It  wipes  out  the 
usual  principle  that  a  common  creditor  can- 
not ask  a  receivership.  It  virtually  says 
that  any  stockholder  or  creditor  of  a  cor- 
poration may  have  an  administration  of  the 
assets  of  that  corporation,  by  the  instrumen- 
tality of  a  receiver,  whenever  the  full  pro- 
tection of  his  rights  demands  the  same.  If 
in  fact  allows  a  winding  up  of  the  affairs 
of  a  corporation  by  a  receivership  at  the  suit 
of  a  stockholder  or  creditor.  Thus  it  allows 
that  which  is  tantamount  to  a  dissolution. 
It  vests  in  the  court  much  discretion;  for 
the  court  is  authorized  to  make  such  orders 
as  equity,  and  Justice  may  require.  Still  the 
court  must  exercise  sound  discretion  and  by 
no  means  recklessly  apply  its  power.  The 
chancellor  must  proceed  with  caution,  and 
only  grant  a  receivership  under  this  statute 
in  a  case  plainly  demanding  that  course. 
Good  cause,  Judged  from  the  rights  of  the 
parties  and  all  the  attendant  facts  and  cir- 
cumstances, must  appear.  The  case  must 
be  one  in  which  a  receiver  Is  equitably  and 
justly  called  for;  not  one  In  which  a  re- 
ceiver may  safely  be  avoided.  But  where 
the  fact  is  clearly  shown,  as  it  la  in  this 
case,  that  the  situation  of  the  corporation 
ia  such  that  impending  loss  to  the  plaintiff 
and  other  stockholders  and  creditors  can 
only  be  averted  by  the  appointment  of  a  re- 
ceiver, the  court  should  not  hesitate  to  ap- 
point one. 

[2]  The  statute  gives  plaintiff  a  remedy  by 
receivership  for  the  vindication  of  his  rights 
as  a  stockholder  and  creditor,  if  he  shows 
sufficient  cause  for  invoking  that  remedy, 
lliat  cause  of  course  necessarily  relates  to 
a  protection  of  his  rights.  He  has  shown 
that  his  rights  will  suffer  by  depreciation 
and  loss  of  the  assets  of  the  hopelessly  in- 
solvent corporation,  arising  from  forced  sales 
and  large  costs  In  the  multiplicity  of  suits 
by  creditors,  and  that  only  by  a  receivership 
can  such  depreciation  and  loss  be  prevented. 
He  has  thus  shown  sufficient  cause  why  a  re- 
ceiver should  be  appointed.    The  statute  con- 1 


templates  the  very  case  presented  by  plain- 
tiff's bill.  When  a  ccrporatlon  has  reached 
such  a  state  of  insolvency  that  it  can  con- 
tinue business  no  longer  and  there  is  abso- 
lute necessity  that  its  assets  be  administer- 
ed by  a  receiver  in  order  that  impending 
loss  to  stockholders  and  creditors  be  pre- 
vented, surely  good  cause  appears  why  that 
course  should  be  pursued.  In  this  case  facts 
are  alleged  which  must  convince  any  mind 
that,  by  reason  of  the  insolvent  condition  of 
the  corporation,  loss  was  certain  to  accrue 
to  plaintiff  unless  there  was  an  administra- 
tion of  the  property  by  a  receivership.  These 
facts  are  denied  by  no  one.  They  stand  ad- 
mitted. They  Justify  the  receivership.  [3] 
We  do  not  hold  that  mere  insolvency  is  ground 
for  the  appointment  of  a  receiver;  for  it  is 
not  We  do  hold,  however,  that  necessity  to 
prevent  certain  depreciation  and  loss  of  the 
property  and  assets  of  the  corporation,  which 
depreciation  and  loss  are  sure  to  follow  be- 
cause of  insolvency,  Is  sufficient  ground. 
Kanawha  Coal  Co.  v.  Ballard  &  Welch  Coal 
Co.,  43  W.  Va.  721,  29  S.  E.  614.  The  fol- 
lowing quotation  aptly  applies  to  this  case: 
"While  insolvency  alone  is  not  sufficient 
cause  for  the  appointment  of  a  receiver, 
where  the  proof  of  insolvency  is  clear  and 
satisfactory  and  it  appears  there  is  no  rea- 
sonable prospect  that  the  corporation,  if 
let  alone,  will  be  brought  back  to  a  condition 
of  solvency,  and  the  nature  of  the  corpora- 
tion, the  character  of  the  managers,  the  wish- 
es of  the  creditors,  and  the  general  condi- 
tion of  corporate  affairs  are  such  as  to  war- 
rant the  enforcement  and  protection  of  the 
court  for  all  interested  and  concerned,  a  re- 
ceiver will  be  appointed.'*  Alderson  on  Re- 
ceivers, i  852. 

This  case  is  not  of  the  character  of  those 
in  which  a  plaintiff  muftt  show  that  he  un- 
successfully sought  redress  by  application  to 
the  corporation  before  bringing  suit  for  a 
receiver.  It  is  not  a  case  based  on  misap- 
plication of  assets  or  mismanagement  of  af- 
fairs. It  is  one  based  wholly  on  the  certain- 
ty of  loss  but  for  the  interposition  of  a  re^ 
ceiver.  It  is  based  on  that  which  the  cor- 
poration could  not  remedy  even  if  it  were 
asked  to  do  so — hopeless  insolvency  and  im- 
pending loss  therefrom. 

[4]  The  exception  of  Ross  F.  Stout  Lumber 
Company  to  the  report  of  the  commissioner 
was  properly  overruled.  The  Judgment  did 
not  become  a  lien  on  the  real  estate  of  the 
corporation  or  take  priority  over  other 
claims.  That  Judgment  was  taken  after  the 
property  of  the  corporation  had  practically 
been  converted  into  a  trust  estate  for  cred- 
itors. It  could  not,  therefore,  become  a  pre- 
ferred lien.  The  character  of  the  receiver- 
ship forbade  that  it  take  priority.  The  ap- 
pointment of  a  receiver  for  the  complete  ad- 
ministration of  the  assets  of  the  corporation, 
under  the  circumstances  of  this  case,  was  in- 
deed tantamount  to  a  dissolution.  It  was 
too  late  for  liens  to  attach.    There  are  cases 
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In  which  the  pendency  of  a  receivership  does 
not  prevent  a  Judgment  from  attaching  as  a 
lien,  but  those  cases  do  not  involve  a  com- 
plete administration  as  this  one  does.  See 
the  general  principles  stated,  and  the  cases 
dted,  in  34  Cyc.  199,  221. 

The   decrees   appealed   from   will   be   af- 
firmed. 


W.  Va.  671) 

BLALL  et  al.  y.  WILLIAMSON  GROCERY 

00.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  7,  1911.) 

(Syllahiu  hy  the  Court.) 

1.  MoBTOAOBs  (i  171*)—Pbiobitt— Record. 

The  mere  recordation  of  a  subsequent  deed 
of  trust  is  not  notice  to  the  holder  of  a  prior 
one  which  has  been  duly  recorded. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  171.*] 

2.  MOBTOAOES     (§     171*)  — PBIOBITT— NOTICB 

Affectinq  Priority. 

The  holder  of  a  duly  recorded  deed  of  trust 
to  secure  future  advances  is  affected  only  by 
actual  notice  of  a  lien  subsequently  acquired  on 
the  property,  and  for  all  advances  made  by  him 
under  his  deed  of  trust  and  within  its  terms 
before  receiving  actual  notice  of  a  subsequent 
lien,  his  deed  of  trust  is  a  valid  and  prior  se- 
curity. 

[IM.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  I  171.*1 

8.   MOBTQAGES     (8     169*)  —  PBIORITT  —  NOTICE 

Apfectino  Priority. 

Knowledge  by  one  secured  under  a  deed  of 
trust  for  future  advances  that  his  trust  debtor 
intends  to  give  a  subsequent  deed  of -trust  to 
another  creditor  does  not  affect  his  security  for 
advances  made  before  he  has  notice  of  the  ac- 
tual execution  of  the  subsequent  deed  of  trust. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  169.*J 

Appeal  from  Circuit  Conrt,  McDowell 
County. 

Suit  by  George  P.  Hall  and  others,  part- 
ners as  George  P.  Hall  &  Co.,  against  the 
Williamson  Grocery  Company  and  another. 
From  a  decree  for  defendants,  plaintiffs  ap- 
peaL    Affirmed. 

J.  Powell  Royall,  for  appellants.  M.  O. 
Litz,  for  appellees. 

ROBINSON,  J.  Sadie  Price  and  husband 
executed  a  deed  of  trust,  covering  a  town  lot, 
to  secure  Williamson  Grocery  Company  in  a 
sum  not  to  exceed  eight  hundred  dollars  for 
any  and  all  future  sales  and  deliveries  of 
goods  which  should  be  made  to  her  by  the 
company  within  the  period  of  two  years. 
Some  months  later,  the  Prices  conveyed  a 
portion  of  this  lot  to  Graves  in  consideration 
of  seven  hundred  dollars  cash.  This  amount 
was  paid  to  the  Grocery  Company  on  an  In- 
debtedness of  several  hundred  dollars  that 
had  arisen  to  it  from  Sadie  Price  for  goods 
sold  and  delivered.  In  consideration  of  this 
payment,  the  Grocery  Company  released  the 
deed  of  trust  so  far  only  as  It  affected  the  i 


portion  of  the  lot  sold  to  Graves.  At  about 
this  time  the  Prices  executed  another  deed 
of  trust  on  the  remaining  portion  of  the  lot 
to  secure  Geo.  P.  Hall  &  Company,  plaintiflff 
in  this  suit,  the  payment  of  a  bond  for  $251.- 
51.  When  the  deed  of  trust  to  secure  plain- 
tiffs was  made  and  recorded,  the  prior  deed 
of  trust  to  secure  the  Grocery  Company,  cov- 
ering the  identical  property,  had  long  been  of 
record  and  as  to  that  property  was  wholly 
unreleased. 

When  the  Grocery  Company  sought  to  en- 
force its  deed  of  trust,  claiming  an  indebted- 
ness in  default  thereunder,  and  the  trustee 
had  advertised  a  sale,  plaintiffs  brought  this 
suit  against  the  Grocery  Company  and  the 
trustee.  The  bill  alleges  in  substance  that 
the  seven  hundred  dollars  received  by  the 
Grocery  Company  from  Graves  settled  all 
indebtedness  due  under  the  deed  of  trust  at 
the  time  that  sum  was  received;  that  the  in- 
debtedness secured  was  then  fully  satisfied 
and  the  lien  should  have  been  released;  that 
the  Grocery  Company  had  actual  knowledge 
of  plaintiffs*  deed  of  trust  at  the  time  the 
same  was  executed;  and  that  plaintiffs* 
deed  of  trust  constituted  a  first  lien  on  the 
property,  in  priority  to  any  lien  of  the  Gro- 
cery Company.  Plaintiffs  prayed  that  an  en- 
forcement of  the  deed  of  trust  in  behalf  of 
the  Grocery  Company  be  enjoined,  and  that 
their  debt  be  decreed  to  be  a  lien  on  the 
property  taking  priority  over  any  indebted- 
ness claimed  by  the  Grocery  Company. 

A  temporary  injunction  was  awarded,  the 
answer  of  the  Grocery  Company  denying  the 
material  allegations  of  the  bill  was  filed, 
depositions  were  taken,  and  the  case  was 
heard  on  its  merits.  The  chancellor  denied 
the  relief  which  plaintiffs  sought.  The  de- 
cree appealed  from  dissolved  the  injunction 
and  dismissed  the  bill. 

If,  at  the  time  the  subsequent  deed  of  trust 
was  made  to  secure  plaintiffs'  debt,  there  was 
nothing  due  the  Grocery  Company  from 
Sadie  Price  for  goods  sold  and  delivered  un- 
der the  first  deed  of  trust,  and  the  Grocery 
Company  had  actual  notice  of  the  subsequent 
lien,  then  claims  for  future  advances  made 
by  the  Grocery  Company  after  that  notice 
could  not  take  priority  of  lien  over  the  sum 
secured  in  plaintiffs'  deed  of  trust.  Under 
those  circumstances  plaintiffs  would  have  the 
right  to  enjoin  a  trustee's  sale  which  had  for 
its  object  the  payment  of  the  Grocery  Com- 
pany claims  in  preference  to  theirs. 

[1-3]  The  evidence,  however,  does  not  sus- 
tain the  case  urged  by  plaintiffs.  The  chan- 
cellor was  Justified  in  holding  that  the  Graves 
payment  did  not  wholly  pay  off  the  first  deed 
of  trust  at  the  time  the  payment  was  made: 
that  a  considerable  sum  still  remained  under 
the  security  of  the  deed  of  trust;  that  many 
other  advances  were  made  thereafter  by  the 
Grocery  Company  on  the  faith  of  its  deed  of 
trust  and  within  the  terms  thereof;  and  thaf 


•For  other  cmbs  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  Ik  Am.  Dig.  Key  No.  Seriea  ft  Rep'r  IndoxM 
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tbe  Grocery  Company  did  not  have  notice  of 
plaintiffs*  subsequent  Uen  before  making  tbe 
future  advances  wblch  It  now  claims  as  se- 
cured by  tbe  prior  deed  of  trust  in  its  fa- 
vor. The  mere  recordation  of  the  subsequent 
deed  of  trust  was  not  notice  to  the  holder 
of  the  prior  one.  Actual  notice  was  neces- 
sary; yet  actual  notice  that  the  subsequent 
deed  of  trust  was  duly  and  finally  executed 
is  not  brought  home  to  the  holder  of  the 
prior  lien.  Plaintiffs  did  attempt  to  prove 
actual  notice;  but  the  evidence  they  offered 
In  this  particular  does  not  prove  the  fact. 
That  evidence  goes  no  further  than  to  show 
that  the  husband  of  Sadie  Price  told  a  trav- 
elling salesman  of  the  Grocery  Company  that 
a  subsequent  deed  of  trust  to  plaintiffs  was 
contemplated.  Price  says  he  told  the  sales- 
man, on  January  23rd,  either  that  the  deed 
of  trust  to  plaintiffs  was  given  or  that  it 
would  be  given.  The  deed  of  trust  referred 
to  was  not  executed  until  February  6th.  So 
on  the  former  day  he  could  not  have  told 
the  salesman  that  the  deed  of  trust  was  giv- 
en, for  it  was  not  then  given.  He  must  have 
stated  the  true  one  of  the  two  facts  the  one 
or  the  other  of  which  he  says  he  may  have 
stated;  that  is,  merely  that  a  deed  of  trust 
would  be  given  to  plaintiffs  in  the  future. 
Even  if  the  salesman  was  an  agent  of  the 
Grocery  Company  of  such  character  that  no- 
tice to  him  was  notice  to  It  a  question  we 
need  not  decide,  the  simple  statement  that  a 
deed  of  trust  in  favor  of  plaintiffs  would  be 
given  in  the  future  was  not  actual  notice  of 
the  due  and  final  execution  of  the  Hen.  The 
Grocery  Company  had  a  right  to  rely  on  Its 
prior  and  unreleased  deed  of  trust  and  to 
make  advances  on  the  faith  of  security 
thereunder,  until  a  subsequent  lien  was  in- 
deed placed  tm  the  property,  though  it  knew 
of  an  intention  on  the  part  of  its  debtor  to 
execute  a  subsequent  lien.  Craig  v.  Tappln, 
2  Sandf.  Ch.  (N.  Y.)  78.  The  burden  rested 
on  plaintiffs  to  stop  advances  under  the  prior 
deed  of  trust  by  notice  to  the  holder  thereof 
that  a  lien  in  their  favor  had  attached  to 
the  property.  In  any  view,  evidence  that  a 
thing  is  intended  is  not  evidence  that  the 
thing  exists. 

Quite  applicable  and  controlling  in  this 
case  is  the  following  quotation  from  a  stand- 
ard authority:  "When  a  mortgage  to  secure 
future  advances  reasonably  states  the  pur- 
pose for  which  it  is  given,  its  record  is  a  con- 
structive notice  to  subsequent  purchasers  and 
encumbrancers;  they  are  thereby  put  upon 
an  Inquiry  to  ascertain  what  advances  or  li- 
abilities have  been  made  or  incurred.  The 
record  of  a  subsequent  mortgage  or  convey- 
ance, or  the  docketing  of  a  subsequent  judg- 
ment, is  not  a  constructive  notice  of  its  ex- 
istence to  such  prior  mortgagee.  The  prior 
mortgage,  therefore,  duly  recorded,  has  a 
preference  over  subsequent  recorded  mort- 
gages or  conveyances,  or  subsequent  docket- 
ed judgments,  not  only  for  advances  pre- 
viously made,  but  also  for  advances  made 


after  their  recording  or  docketing  without 
notice  thereof.  As  the  record  of  the  second 
encumbrance  does  not  operate  as  a  construc- 
tive notice,  it  requires  an  actual  notice  to 
cut  off  the  lien  of  the  prior  mortgage;  and 
the  subsequent  encumbrancer  may,  by  giv- 
ing actual  notice,  at  any  time  prevent  further 
advances  from  being  made  to  his  own  preju- 
dice." 3  Pomeroy's  Equity  Jur.  (3d  Ed.)  | 
1199. 

Another  eminent  author  discusses  the  same 
subject:  "A  prior  mortgagee  is  affected  only 
by  actual  notice  of  a  subsequent  mortgage, 
and  not  by  constructive  notice  from  the  re- 
cording of  the  second  mortgage,  and  for  all 
advances  made  by  such  mortgagee  before  re- 
ceiving such  notice  of  a  subsequent  incum- 
brance his  mortgage  is  a  valid  security. 
Such,  it  is  conceived,  is  the  rule  supported 
by  reason  and  the  weight  of  authority. 
♦  ♦  ♦  Whether  the  mortgage  intended  to 
secure  future  advances  discloses  the  naturb 
of  the  transaction  or  not,  there  is  no  good 
reason  why  it  should  not  remain  a  valid  se- 
curity for  all  advances  that  may  be  made  un- 
til the  mortgagee  receives  actual  notice  of 
subsequent  claims  upon  the  property.  The 
burden  of  ascertaining  the  amount  of  an  ex- 
isting incumbrance  should  rest  upon  him  who 
takes  a  conveyance  on  the  property  subject 
to  the  mortgage.  He  has  notice  by  the  rec- 
ord of  the  existence  of  a  mortgage  for  the 
full  amount  of  the  Intended  advances;  and 
if  he  wishes  to  stop  the  advances  where  they 
are  at  the  time  of  recording  his  subsequent 
deed,  it  is  only  reasonable  to  require  him  to 
give  actual  notice  of  his  claim  upon  the 
property;  otherwise  he  should  not  be  heard 
to  complain  that  the  prior  incumbrance 
amounts  at  any  future  time  to  the  full  sum 
for  which  it  appeared  of  record  to  be  an  in- 
cumbrance." Jones  on  Mortgages  (6th  Ed.) 
fi  372. 

Plaintiffs,  when  they  obtained  their  lien, 
failed  to  protect  themselves  against  the  rights 
of  the  Grocery  Company  under  its  deed  of 
trust,  though  they  were  bound  to  take  notice 
thereof  by  the  record.  They  took  their  subse- 
quent lien  subject  to  all  rights  that  had  ac- 
crued and  could  thereafter  lawfully  accrue 
under  tbe  prior  deed  of  trust.  The  Grocery 
Company  has  shown  that  an  indebtedness 
was  secured  by  its  deed  of  trust  at  the  time 
plaintiffs  took  a  subsequent  lien  on  the  prop- 
erty. It  has  also  shown  that  advances  since 
that  time  have  become  secured  to  it  by  the 
force  of  its  deed  of  trust,  unaffected  by  the 
lien  of  plaintiffs.  Thus  the  fact  appears  that 
the  aggregate  of  the  indebtedness  existing 
when  plaintiffs  took  their  lien  and  the  ad- 
vances made  since  that  time  without  notice, 
the  fixed  sum  of  which  is  shown  in  tbe  rec- 
ord, constitute  a  first  lien  on  the  property. 
Since  the  Grocery  Company  Is  entitled  to  a 
first  lien  on  the  property,  for  a  definite  sum, 
the  decree  permitting  it  to  proceed  with  the 
enforcement  of  that  lien  Is  clearly  right 
Plaintiffs  have  no  right  to  stay  a  sale  by  the 
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holder  of  the  legal  title  on  the  facts  appear- 
ing in  this  case.  They  have  nothing  hy  their 
deed  of  trust  bnt  the  mere  equity  of  redemp- 
tion. They  show  no  proper  cause  for  equi- 
table interference  with  the  trustee*8  sale. 
The  decree  will  be  affirmed. 


i<s»  w.  Va.  67«) 

DANIELS  et  aL  t.  RANDOIiPH   COUNTY 

COURT. 

{Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  7,  1911.) 

(ByUahus  hy  ike  Court.) 

1.   HiaHWATB    g    194*)  —  IKJUBIXS   VBOM    DB- 

nECTs— Cabs  Required. 

Where  an  old  road  or  way,  becomes  dan- 
gerous to  travel,  is  abandoned  for  a  new  loca- 
tion, established,  public  authorities  in  charge  of 
the  work  must  put  up  barriers  or  warnings  to 
protect  persons  traveling  thereon,  acting  upon 
the  belief,  justified  by  appearances,  that  the 
old  way  is  still  open,  and  ft  is  negligence  not  to 
do  so. 

[£3d.  Note—For  other  cases,  see  Highways, 
Cent  Dig.  I  486;  Dec.  Dig.  |  194.*1 

2.  Highways  (|  197*)  —  Injuries  raoic  Db- 

IVCTS— CONTBIBUTOBT    NEGLIGENCE. 

While  persons  traveling  on  a  public  high- 
way in  the  night  time  are  required  to  exercise 
suoi  ordinary  care  and  caution,  as  a  reasonably 
prudent  man  would  exercise  under  the  circum- 
stances, and  in  view  of  the  darkness,  they  have 
the  right  in  the  absence  of  knowledge  to  the  con- 
traryj  to  act  on  the  assumption  that  such  high- 
way is  in  a  reasonably  safe  condition  for  travel 
by  night  as  well  as  by  day,  and  are  not  bound 
to  anticipate  dangerous  defects  therein  with- 
out some  notice  or  other  precaution  taken  for 
their  protection. 

[£]d.  Note.— For  other  cases,  see  Highways. 
Cent  Dig.  SI  491>493,  49&-^;  Dec  Dig.  { 
197.*] 

8.  Highways  (I  197*)  —  Injxtbiss  fbom  Db- 

raOTS— CONTBIBUTORT    NEGLIGENCE. 

Where  a  highway  containing  a  plain  well- 
beaten  track  is  discontinued,  it  is  the  duty  of 
the  public  authority  responsible  therefor,  to 
give  such  notice  or  warning,  or  erect  such  bar- 
riers as  will  prevent  its  use  by  travelers  by 
night  as  well  as  by  day,  and  in  the  absence  of 
such  notice  travelers  have  the  ricbt  to  presume 
that  such  highway  has  not  been  discontinued  or 
obstructed. 

[E)d.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  491-493,  498,  003;  Dec  Dig.  1 
197.*1 

4.  Highways  ({  213*)  —  Injuries  rROM  De- 
nccTS  —  Contributory  Negligence— Ques- 
tion FOR  Jury. 

A  case  in  which  the  evidence  of  prior 
knowledge  of  the  discontinuance  of  or  defects 
in  an  old  road  is  not  sufficient  to  show,  as  mat- 
ter of  law,  contributory  negligence  of  plaintiffs, 
injured  while  traveling  thereon  in  the  night 
time. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  »  535>^7;   Dec  Dig.  §  213.*1 

Brror  to  Circuit  Court,  Randolph  County. 

Action  by  M.  L.  Daniels  and  others  against 
the  Randolph  County  Court  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

H.  G.  Kump,  for  plaintiff  in  error.  Sam- 
uel T.  Spears,  for  defendants  in  error. 


MILLER,  J.  Plaintiffs  recovered  against 
defendant,  on  the  verdict  of  a  jury,  a  judg- 
ment for  $304.50,  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by 
Mrs.  Daniels,  whUe  traveling  with  her  hus- 
band over  a  public  road.  The  correctness 
of  that  judgment  is  brought  in  question  by 
the  present  writ  of  error. 

[1]  The  demurrer  to  the  declaration,  in 
two  counts,  we  think  was  properly  overrul- 
ed. The  action  of  the  court  thereon  is  as- 
signed as  error  here,  but  does  not  seem  to- 
be  seriously  relied  upon.  The  negligence  of 
the  defendant,  alleged  to  have  resulted  in 
the  Injuries  sustained  by  the  wife,  is  that  it 
permitted  the  public  road,  known  as  the 
Files  Creek  road,  at  a  place  where  it  cross- 
es Files  Creek  in  said  county,  to  become  and 
remain  out  of  repair;  that  at  a  short  time 
prior  to  the  date  of  her  injuries  very  high 
waters  In  said  Files  Creek  had  washed,  ex- 
cavated and  dug  away  a  large  portion  of 
said  road,  where  the  same  crossed  said 
creek,  producing  a  steep  and  perpendicular 
descent  into  said  creek,  rendering  the  road 
impassable,  and  exceedingly  dangerous  to 
persons  using  the  same,  particularly  in  the 
night  time;  that  some  time  thereafter,  and 
before  Mr&  Daniels  sustained  her  alleged 
injuries,  the  surveyor  of  said  road  pretend- 
ed to  change  the  location  thereof  where  it 
crossed  said  creek,  and  to  abandon  that  por- 
tion of  the  old  road  where  it  crossed  said 
creek,  and  where  the  washout  occurred,  but 
had  left  the  old  road  washed,  excavated  and 
dug  out  as  aforesaid,  open  to  the  use  of  the 
public,  and  had  neglected  to  erect  any  guard, 
fence  or  barrier,  so  as  to  give  warning  and 
notice  that  such  pretended  change  had  been 
made,  as  it  Is  alleged  it  was  his  duty  to- 
do,  whereby  and  by  reason  whereof,  it  is  al- 
leged, said  plaintiffs,  together  with  their 
two  children,  then  lawfully  on  said  road  and 
in  the  exercise  of  due  care,  in  the  night  time, 
suddenly  and  without  any  wfuming  or  notice 
of  any  kind,  that  said  public  road  was  so 
out  of  repair,  were  precipitated  over  said 
descent  and  into  said  creek,  whereby  and 
by  reason  whereof  the  plaintiff  Carrie  Dan- 
iels sustained  the  injuries  of  which  the- 
plaintiffs  complain. 

The  facts  are  few,  and  there  is  little.  If 
any,  material  conflict  in  the  evidence.  The 
accident  occurred  on  the  night  of  August  31, 
1907,  about  nine  o'clock.  The  evidence  Is- 
that  the  night  was  very  dark.  The  plain- 
tiffs were  on  their  way  from  Beverly  to  the- 
home  of  the  father  of  M.  L.  Daniels,  who 
lived  on  Files  Creek,  within  some  three  hun- 
dred yards  of  the  place  of  the  accident 
Plaintiffs  lived  at  Elkins,  and,  so  far  as  the^ 
record  shows,  they  knew  nothing  of  the  con- 
dition of  the  road  at  this  crossing.  They 
had  heard  of  high  waters  occurring  about 
July  17th,  and  that  the  roads  had  been  wash- 
ed out  in  places,  but  did  not  know  of  the 
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conditioii  of  this  road,  or  that  any  portion 
of  it  liad  been  abandoned  and  a  new  location 
made.  The  old  road«  the  abandoned  part, 
ran  south  from  Beverly,  in  the  direction  in 
which  plaintiffs  were  traveling,  aronnd  the 
foot  of  a  hill  to  the  point  where  it  crossed 
the  creek.  This  new  road  was  made  by  sim- 
ply  laying  down  the  fence  enclosing  an  ad- 
Joining  meadow,  removing  some  rocks  in 
the  way,  and  by  making  fills  in  one  or  two 
places.  After  it  was  opened,  the  evidence 
shows  the  public  generally  used  the  new 
way,  the  old  one  being  abandoned  because 
impassable,  where  it  crossed  the  creek. 

Defendant  denies  negligence,  but  the  prin- 
cipal defense  is  contributory  negligence  on 
the  part  of  plaintiffs. 

The  evidence  of  the  road  surveyor,  and  of 
one  or  two  other  witnesses,  tends  to  show 
that  some  rubbish  washed  in  the  road  by 
the  fiood,  and  some  brush  and  a  pole  put 
up  across  the  abandoned  way  served  as  a 
barrier  to  travel  on  the  abandoned  way; 
but  other  witnesses,  including  the  road  sur- 
veyor of  an  adjoining  section,  who  did  the 
work  of  opening  the  new  way,  say  there  was 
no  barrier  or  pole  erected  across  the  old 
way.  The  evidence  makes  it  quite  certain 
that  on  the  night  of  the  accident  there  was 
no  pole  there  and  no  barrier  or  warning 
sufElcient  to  obstruct  the  passage  of  the  plain- 
tifTs  over  the  abandoned  road.  The  evidence 
is  that  it  was  old  and  worn,  and  easily 
seen,  while  the  new  way  could  not  be  seen 
in  the  darkness,  by  persons  traveling  in 
vehicles. 

The  authorities  seem  to  be  quite  uniform 
in  holding  that  where  an  old  and  dangerous 
road  or  way  is  abandoned  for  a  new  one 
established,  public  authorities  in  charge  of 
the  work  must  put  up  barriers  or  warn- 
ings to  protect  travelers,  acting  upon  the  be- 
lief, Justified  by  appearances,  that  the  old 
way  is  still  open,  and  that  It  is  negligence 
not  to  do  so.  2  Elliott  on  Boads  &  Streets 
{3d  Ed.)  section  801 ;  Bills  v.  Town  of  Kau- 
kauna,  94  Wis.  310,  68  N.  W.  992,  and  cases 
cited ;  37  Cyc.  291,  and  notes ;  28  Cyc.  1403- 
1405,  and  cases  cited  in  notes. 

[2]  But  were  plaintiffs  guilty  of  contribu- 
tory negligence,  barring  recovery?  Contrib- 
utory negligence,  when  it  depends  on  facts 
and  testimony,  is  a  question  for  the  Jury. 
Snoddy  v.  Huntington,  37  W.  Ya.  Ill,  16  S. 
E.  442.  Our  decisions  say,  however,  that 
where  the  facts  and  evidence  show  as  mat- 
ter of  law,  that  plaintiff  was  guilty  of  con- 
tributing to  his  injuries  the  court  should, 
on  motion  of  defendant,  exclude  all  the  evi- 
dence from  the  Jury.  Slaughter  v.  Hunting- 
ton, 64  W.  Ya.  240,  241,  61  S.  B.  155,  16  L. 
B.  A.  (N.  S.)  459,  and  oases  cited.  The  rule 
is  also  well  settled  in  this  and  other  states 
that  a  traveler  on  a  public  highway  can  not 
close  his  eyes  to  open  and  patent  defects  and 
dangers.  If  plaintiffs  had  been  travelhig 
in  the  day  time,  with  the  new  way  and  the 
dangers  of  the  old  plainly  in  sight,  as  the 


evidence  shows  tfaey  were,  the  authorities  say 
they  could  not  recover.  Travelers  on  a 
highway  must  use  their  senses,  and  are  not 
permitted,  to  shut  their  eyes  to  open  and  ob; 
vious  defects  and  dangers  in  the  way.  For 
injuries  thus  sustained,  due  to  negligence  on 
their  part,  damages  for  injuries  sustained 
can  not  be  recovered.  Hysell  v.  Central 
City,  68  W.  Ya.  769,  70  8.  B.  767,  and  cases 
cited. 

What  is  the  rule,  however,  where  persons 
are  using  a  public  road  in  the  night  time? 
It  is  well  stated,  with  copious  citations,  in 
28  Cyc.  1431,  as  follows:  "A  person  travel- 
ing on  a  street  or  public  way  in  the  night 
time  is  required  to  exercise  such  ordinary 
care  and  caution  as  a  reasonably  prudent 
man  would  exercise  under  the  circumstances, 
and  in  view  of  the  darkness;  and  ordinary 
care  Id  the  night  time  may  call  for  greater 
caution  than  in  the  day  time.  In  exercising 
ordinary  care  a  traveler  at  night,  in  the  ab- 
sence of  knowledge  to  the  contrary,  has  the 
right  to  act  on  the  assumption  that  the  street 
or  way  is  in  a  reasonably  safe  condition  for 
travel  by  night  as  well  as  by  day,  and  is  not 
bound  to  anticipate  that  he  will  encounter 
excavations,  without  having  some  notice 
thereof  by  lights,  or  without  other  precau- 
tions taken  for  his  protection.  A  failure  to 
use  prudence  commensurate  with  obvious 
conditions  constitutes  negligence." 

[31  Tested  by  this  rule  can  we  say  as  mat- 
ter of  law  that  plaintiffs  were  guil^  of  neg- 
ligence precluding  recovery?  Unless  we  can 
do  so,  the  question  then  being  one  of  mixed 
law  and  fact  for  Jury  determination,  on 
proper  instruction  by  the  court,  we  should 
not  disturb  the  verdict  and  Judgment  of  the 
court  below.  As  particularly  pertinent  to 
the  case  at  bar,  it  was  decided  In  Wisconsin, 
in  Bills  V.  Eaukauna,  supra,  that,  "Where 
a  highway  containhig  a  plain  and  well-beaten 
track  is  discontinued,  it  Is  the  duty  of  the 
town  to  give  such  notice  or  warning  or  erect 
such  barriers  as  will  prevent  its  use  by  trav- 
elers by  night  as  well  as  by  day;  and  in 
the  absence  of  such  notice  travelers  have  a 
right  to  presume  that  such  a  highway  has 
not  been  discontinued  or  obstructed." 

[4]  To  reverse  the  Judgment  below,  defend- 
ant relies  on  the  admissions  of  plaintiffs  that 
on  the  night  of  the  accident  in  question  they 
knew  that  floods  had  prevailed  in  Files 
Cre^  and  in  other  creeks,  some  two  weeks 
previous,  and  that  the  roads  had  been  washed 
In  some  places;  and  that  before  reaching  the 
plAce  of  the  accident,  Mrs.  Daniels  had  sug- 
gested to  her  husband  that  he  had  better 
walk  ahead  and  see  if  there  were  any  wash- 
outs, and  to  which  he  replied,  that  the  roads 
had  been  used,  that  wagons  had  gone  over 
it,  and  that  it  was  all  right.  He  proved, 
however,  that  he  had  no  reason  to  believe 
this  road,  if  damaged  by  the  floods,  had  not 
been  repaired  in  the  mean  time,  or  that  it 
was  unsafe.  Mrs.  Daniels'  testimony  is  as 
follows:   **Q.  Now,  Mrs.  Daniels,  it  was  dark 
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when  you  left  Beverly,  or  about  so?  A.  Yes; 
it  was  getting  dark  I  remember.  Q.  And  you 
told  your  husband  you  thought  it  was  dan- 
gerous to  go,  or  he  had  better  not  go?  A.  I 
don't  remember  about  that.  Q.  You  said 
something  before  you  got  well  started  on  the 
road?  A.  While  we  were  on  the  road  I  men- 
tioned to  him  perhaps  there  was  some  dan- 
ger. I  don't  remember  whether  it  was  after 
we  were  going  up  that  road,  or  not.  Q.  And 
he  still  thought  it  was  merely  a  woman's 
weakness,  and  that  you  were  afraid?  A.  He 
didn't  pay  any  attention  to  me  I  know.  Q. 
Now  then  you  got  up  to  the  ford  of  Files 
Greek  there?  A.  Yes.  Q.  This  left  hand 
prong  that  comes  down  by  the  Beverly  Road. 
Do  you  remember  now  whether  you  told 
him  again  that  he  had  better  get  out  and 
see  if  it  was  safe?  A.  No,  I  didn't  say  any- 
thing to  him.  He  made  the  remark  to  me 
that  there  was  the  fence.  He  says  it  is  all 
right  Here  is  the  fence  that  goes  along  the 
road.  Q.  Then  you  were  looking  out  for  dif- 
ficulties when  you  saw  that?  A.  When  we 
saw  that  we  Just  drove  on.  Q.  But  you  must 
have  been  looking  for  difficulties  when  he 
said,  'All  right,  there  is  the  fence.'  A.  That 
is  what  he  said.  Q.  But  you  were  looking 
out  for  difficulties.  A.  I  was  uneasy,  I  ad- 
mit, but  I  don't  think  he  was.  Q.  He  was 
very  willing  to  take  the  risk.  Now,  Mrs. 
Daniels,  how  far  was  that  below  the  ford 
that  he  remarked,  *There  is  the  fence?'  A. 
I  don't  remember.  He  says,  'There  is  the 
fence  that  goes  around,  and  It  is  all  right' 
I  don't  know  whether  the  fence  is  still  there 
or  not" 

We  do  not  think  this  evidence  sufficient  to 
show  negligence  on  the  part  of  the  plaintiffs 
or  either  of  them.  True  they  had  heard  of 
high  waters  in  the  creeks,  and  Mrs.  Daniels 
appears  to  have  had  some  apprehensions  that 
the  road  might  be  dangerous;  but  her  hus- 
band, familiar  with  the  road,  and  knowing 
that  some  two  weeks  had  elapsed,  after  the 
high  waters  had  subsided,  and  who  appears 
to  have  been  driving  cautiously,  had  the 
right  to  assume,  as  the  authorities  hold,  that 
if  the  road  had  been  damaged,  it  had,  in  the 
mean  time,  been  made  reasonably  safe  for 
travel  by  night  as  well  as  in  the  day  time; 
or  if  rendered  dangerous,  and  any  part  of 
it  had  been  abandoned  for  a  new  location, 
that  some  sign  or  warning  would  be  given  to 
protect  travelers  upon  the  road. 

For  the  reasons  given  we  are  of  opinion 
to  affirm  the  judgment 
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BURKHART  v.  SCOTT  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  7,  1911.) 

fSyllalus  hy  the  Court.) 

1.  iNJTmcnoN  <8  27*)— Nature  op  Remedy 
—Existence  of  Remedy  at  Law. 

Equity  will  not  entertain  a  bill,  brought  to 
enjoin  the  use  of  a  writing  evidencing  a  settle- 


ment between  parties  to  a  pending  action  at 
law,  and  offered  as  evidence  to  procure  a  dis- 
missal of  the  action,  notwithstanding  such  writ- 
ing was  procured  by  fraudulent  and  deceitful 
means.  The  law  court  has  full  power  to  pre- 
vent injustice  in  such  case. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  §  27.*] 

2.  Attorney  and  Client  (8  190*)— Compen- 
sation OF  Attobnsy— Protection  Against 
Collusive  Settlement. 

An  attorney  who  has  brought  a  suit,  pur^ 
suant  to  an  agreement  that  he  is  to  have  a  cer- 
tain per  centum  of  the  judgment  that  shall  be 
recovered,  as  his  fiee  for  services,  has  an  in- 
choate right  in  the  chose  in  action,  and  may 
avoid  a  collusive  settlement,  made  between  the 
defendant  and  his  client,  for  the  purpose  of 
defeating  his  fee. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §|  412-417;  Dea  Dig.  f 
190.*] 

3.  Attorney  and  Client  (§  190*)— Compen- 
sation OF  Attorney— Protection  Against 
Collusive  Settlement— Nature  of  Rem- 
edy. 

An  attorney's  remedy  in  such  case  is  not 
in  equity  by  injunction,  but  he  can  apply  to  the 
court  in  which  the  action  is  pending,  and  ask  to 
have  the  case  proceed  to  final  judgment  in  the 
name  of  his  client,  for  his  own  benefit 

[EJd.  Note. — For  other  cases,  see  Attorney 
and  Client  Cent.  Dig.  {|§  412-417;  Dec.  Dig.  i 
190.  ♦] 

Appeal  from  Circuit  Court  Randolph 
County. 

Action  by  Harrison  Burkhart  against  C. 
H.  Scott  and  others.  From  a  Judgment  for 
plaintiff,  defendant  Scott  appeals.  Decree 
reversed,  and  original  bill  and  cross-bill  dis- 
missed, without  prejudice  to  rights  of  par- 
ties to  pursue  remedies  at  law. 

W.  B.  Maxwell,  for  appellant  James 
Coberly,  for  appellee  Wamsley. 


WILLIAMS,  P.  Harrison  Burkhart  ft 
resident  'of  Pennsylvania,  employed  J.  L. 
Wamsley  to  bring  an  action  of  assumpsit 
against  C.  H.  Scott  in  the  circuit  court  of 
Randolph  county,  W.  Va.,  and  agreed  to  give 
him  one-half  of  the  amount  recovered  as  an 
attorney's  fee.  Wamsley  brought  the  suit 
and  on  the  28th  of  January,  1904,  the  jury 
rendered  a  verdict  against  Scott  for  |315. 
Scott  thereupon  moved  to  set  aside  the  ver- 
dict, and  foT  a  new  trial.  That  motion  is 
apparently  still  pending.  Scott  then  went 
to  Pennsylvania,  and  on  the  13th  of  Jann* 
ary,  1905,  effected  a  compromise  of  the  suit 
with  Burkhart  and  took  from  him  a  writ- 
ing, whereby  Burkhart  agreed  that  the  ac- 
tion should  be  dismissed  at  his  cost  Shortly 
thereafter  Burkhart  brought  a  suit  in  equity 
against  Scott,  to  enjoin  him  from  making 
use  of  said  writing  for  the  purpose  of  procur- 
ing a  dismissal  of  the  action  at  law,  alleging 
in  his  bill  that  the  compromise  agreement 
had  been  procured  by  means  of  false  and 
fraudulent  representations,  made  to  him  by 
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Scott  Wamsley  was  made  a  party  defend- 
ant, and  bis  contract  for  a  contingent  fee 
was  averred  In  the  bill.  Upon  the  filing  of 
the  bill,  In  April,  1905,  In  term,  a  temporary 
injunction  was  granted,  restraining  Scott 
from  making  use  of  the  writing  for  said  pur- 
pose. On  the  12th  of  September,  1905,  Scott 
appeared,  demurred,  and  tendered  his  answer 
to  the  bill,  denying  the  fraud,  and  moved  a 
dissolution  of  the  injunction.  At  the  same 
time,  Wamsley  also  tendered  his  answer,  In 
the  nature  of  a  cross-bill,  in  which  he  avers 
that  Scott  and  Burkhart  had  fraudulently 
combined  and  conspired  together  to  defeat 
his  attorney's  fee  to  which  he  was  entitled 
under  his  contract  with  Burkhart,  and  of 
which  agreement  for  a  contingent  fee  he  al- 
leges Scott  bad  knowledge.  Bd  D.  Wamsley, 
who  was  Burkhart's  bondsman  for  costs  in 
the  assumpsit  action,  and  Charles  Sheriff  and 
Charles  F.  Sheriff,  to  whom  it  is  alleged 
Burkhart  had  assigned  his  interest  in  the 
claim  against  Scott,  were  also  made  defend- 
ants to  said  cross-bill  answer.  The  prayer 
is  that  his  answer  be  treated  as  a  cross-bill; 
that  the  injunction  be  perpetuated;  that 
judgment  in  the  action  at  law  be  entered  up- 
on the  verdict;  that  the  rights  of  all  parties 
be  ascertained;  and  that  Scott  be  required 
to  pay  the  full  amount  of  the  verdict.  Scott 
also  tendered  written  exceptions  to  the  cross- 
bill, and  Wamsley  excepted  to  Scott's  answer 
to  the  original  bill.  On  the  hearing,  the 
court  overruled  Scott's  demurrer  to  the  orig- 
inal bill,  and  his  exceptions  to  Wamsley's 
cross-bill,  and  overruled  Wamsley's  excep- 
tions to  Scott's  answer,  and  held  the  com- 
promise agreement  between  Scott  and  Burk- 
hart to  be  fraudulent  and  void  as  to  all  par- 
ties to  the  suit,  and  perpetuated  the  injunc- 
tion.   From  that  decree,  Scott  has  appealed. 

[1]  The  original  bill  states  no  cause  for 
Injunction.  The  law  court  can  determine 
whether  or  not  the  compromise  was  fraudu- 
lently made  to  defeat  Wamsley's  fee,  and,  if 
it  should  find  that  it  was  in  fact  fraudulent, 
it  has  the  power  to  reject  the  paper  as  evi- 
dence. Harvey  v.  Fox,  5  Leigh  (Va.)  444; 
Haden  v.  Garden,  7  Leigh  (Va.)  157;  Evans 
V.  Taylor,  28  W.  Va.  184;  Gall  v.  Bank,  50 
W.  Va.  597.  40  S.  B.  390;  Hogg's  Eq.  Prin. 
§  45.  Injunction  is  one  of  the  extraordinary 
remedies,  and  equity  will  not  relieve  by  in- 
junction when  there  is  a  plain  and  adequate 
remedy  at  law.  In  fact,  it  Is  essential,  to 
confer  jurisdiction  by  injunction,  that  it 
must  appear  that  no  adequate  relief  exists  in 
law  on  the  facts  averred,  and  a  bill  which 
fails  to  show  the  want  of  such  legal  remedy 
is  fatally  bad.  Shepherd  v.  Groff,  34  W.  Va. 
123,  11  S.  E.  997;  Shay  v.. Nolan,  46  W.  Va. 
299,  33  S.  E.  225. 

[2]  Wamsley's  cross-bill  alleges  facts,  not 
averred  in  the  original  bill,  but  facts  which 
relate  to  the  same  subject-matter,  and  prays 
affirmative  relief  thereon.  Consequently  a 
demurrer  thereto  is  proper  pleading.  Scott's 
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written  exceptions  are,  in  legal  effect,  a  de- 
murrer. And«  so  regarding  them,  they  should 
have  been  sustained,  and  the  cross-bill  dis- 
missed, for  the  same  reasons  which  we  have 
given  for  holding  that  the  original  bill  stated 
no  cause  for  equitable  relief.  The  law  court 
has  the  power  to  determine  the  truth  of  the  ' 
facts  averred  in  the  cross-bill,  and  if  it  finds 
them  true  Wamsley  should  be  permitted  to 
proceed  with  the  trial  of  the  case  to  judg- 
ment, in  the  name  of  his  client,  for  his  own 
benefit  While  it  is  generally  true  that  courts 
not  only  favor,  but  encourage,  the  settlement 
of  doubtful  claims  out  of  court,  and  while  it 
is  also  true,  as  a  general  proposition,  that 
clients  have  absolute  control  over  their  suits, 
and  may  dismiss  them  without  the  consent  of 
their  attorneys,  still  these  general  rules  are 
subject  to  some  exceptions,  which  the  courts 
have  established  in  the  interest  of  justice, 
and  for  the  protection  of  rights  of  attorneys. 
An  attorney  is  a  licensed  and  sworn  officer  of 
the  court,  and  has  a  right  to  maKe  reasonable 
contracts  with  his  client  for  his  fees  for  le- 
gal advice  and  services  rendered  and  to  be 
rendered,  and  the  law  will  not  uphold  a  col- 
lusive and  fraudulent  settlement  between  par- 
ties, made  for  the  purpose  of  defeating  the 
rights  of  the  attorney.  Wamsley's  agree- 
ment for  a  contingent  fee,  payable  out  of  the 
judgment,  in  the  event  one  Is  recovered,  may 
not  amount  to  an  assignment  of  an  interest 
in  the  chose  itself,  still  the  effect  of  it  is  to 
give  him  such  an  inchoate  right  therein, 
after  the  suit  Is  brought,  as  cannot  be  de- 
feated by  a  collusive  settlement  between  the 
parties.    3  A.  &  E.  E.  L.  (2d  Ed.)  466. 

[3]  The  cross-bill  avers  that  the  settlement 
was  collusive  and  fraudulent,  and  was  made 
to  defeat  the  collection  of  his  fee,  and  also 
avers  that  Scott  knew  his  contract  for  a  fee 
was  contingent  upon  the  recovery  of  a  judg- 
ment If  those  averments  are  true,  Wamsley 
is  entitled  to  protection.  But  bis  remedy  at 
law  is  adequate  and  full.  The  law  court  can 
determine  Uie  truth  or  falsity  of  the  facts  al- 
leged, and  if  it  finds  them  true  it  can  direct 
the  trial  to  proceed,  for  Wamsley's  benefit, 
in  the  name  of  his  client,  to  final  judgment. 
The  demurrer  to  the  cross-bill  should  there- 
fore have  been  sustained,  and  the  cross-bill 
dismissed. 

In  discussing  the  right  of  an  attorney  to 
avoid  a  collusive  settlement  between  par- 
ties, after  suit  has  been  brought,  made  for 
the  purpose  of  defeating  his  fees,  the  Court 
of  Appeals  of  New  York,  in  its  opinion  in 
'Coughlin  V.  Railroad  Co.,  71  N.  Y.  at  page 
447,  27  Am.  Rep.  75,  says:  'There  are  many 
cases  where  this  has  been  allowed  to  be  done. 
It  is  impossible  to  ascertain  precisely  when 
this  practice  commenced,  nor  how  it  orig- 
inated, nor  upon  what  principle  it  was  based. 
It  was  not  upon  the  principle  of  a  lien,  be- 
cause an  attorney  has  no  lien  upon  the  cause 
of  action,  t>efore  judgment,  for  his  costs;  nor 
was  it  upon  the  principle  that  his  services 
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had  prodaced  the  money  paid  his  client  upon 
the  Bettlement,  because  that  could  not  be 
known,  and  in  fact  no  money  may  have  been 
paid  upon  the  settlement.  So  far  as  I  can 
perceive,  it  was  based  upon  no  principle.  It 
was  a  mere  arbitrary  exercise  of  power  by 
the  courts;  not  arbitrary  in  the  sense  that  it 
was  unjust  or  improper,  but  in  the  sense  that 
It  was  not  based  upon  any  right  or  principle 
recognized  In  other  cases.  The  parties  be- 
ing in  court,  and  a  suit  commenced  and  pend- 
ing, ^for  the  purpose  of  protecting  attorneys, 
who  were  their  officers  and  subject  to  their 
control,  the  courts  invented  this  practice, 
and  assumed  this  extraordinary  power  to  de- 
feat attempts  to  cheat  the  attorneys  out  of 
their  costs.  The  attorney's  fees  were  hxed 
and  definite  sums,  easily  determined  by  taxa- 
tion, and  this  power  was  exercised  to  secure 
them  their  fees." 

In  Hanna  v.  Island  Goal  Co.,  5  Ind.  App. 
163,  81  N.  B.  846,  reported  in  51  Am.  St 
Rep.  246,  Mr.  Freeman  has  added  a  number 
of  valuable  notes  on  the  question  of  the 
rights,  and  the  remedy,  which  the  law  affords 
to  an  attorney  who  has  been  prevented  trom 
fulfilling  his  agreement  with  his  client  by  a 
collusive  settlement  between  the  parties, 
made  for  the  purpose  of  defeating  his  fee; 
and  in  one  of  these  notes  that  distinguished 
writer  says  that  the  proper  course  for  the 
attorney  to  pursue  is  to  proceed  with  the 
cause  to  judgment,  in  the  name  of  his  client, 
for  the  purpose  of  collecting  his  costs.  In 
support  of  this  proposition,  he  cites  numerous 
authorities. 

In  Randall  y.  Van  Wagenen,  115  N.  T. 
527,  22  N.  E.  361,  12  Am.  St  Rep.  828,  ft  was 
held  that  the  attorney  for  plaintiff  cannot 
maintain  an  Independent  action  against  the 
defendant  in  such  suit,  on  the  ground  that 
a  collusive  settlement  was  made  before  judg- 
ment, which  defeated  him  of  the  fruits  of  his 
agreement  with  his  client  for  a  fee,  which 
was  contingent  upon  recovery  of  a  judgment 
But  it  was  there  held  that  the  attorney  could 
proceed  to  Judgment  in  the  original  suit  in 
the  ndame  of  his  client  See,  also,  on  this  sub- 
ject, the  following  authorities:  4  Gyc.  1022; 
Nat  Exhibition  Co.  v.  Crane,  167  N.  Y.  505, 
60  N.  E.  768;  Matter  of  Regan,  167  N.  Y. 
838,  60  N.  E.  658;  Jones  v.  Bonner,  2  W^ 
H.  ft  O.,  Exch.  Rep.,  229;  Talcott  v.  Bronson, 
4  Paige  (N.  Y.)  501;  Cole  v.  Bennett  6  Price's 
Exch.  Rep.  15;  Morse  &  Holder  v.  Cooke, 
13  Price's  Exch.  Rep.  473;  Potter  v.  Mining 
Co.,  19  Utah,  421,  57  Pac.  270;  McDonald 
v.  Napier,  14  Ga.  89;  Carpenter  v.  Myers,  90 
Mich.  209,  51  N.  W.  206;  1  Jones  on  Liens, 
§§  224,  225;  Weeks  on  Attorneys,  §  877. 

For  the  reasons  herein  given,  the  decree  of 
the  lower  court  will  be  reversed,  and  both 
the  original  bill  and  the  cross-bill  will  be 
dismissed,  but  without  prejudice  to  the 
rights  of  the  parties  to  pursue  any  appro- 
priate remedy,  or  remedies,  at  law. 
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H.  0.  HOUSTON  LUMBER  00.  et  iL  t. 
WETZEL  &  T.  RY.  CO. 

FRICK  &  LINDSAY  CO.  v.  SAME. 

(Supreme  Court  of  Appeals  of  West  VirgiDia. 

Nov.  7,  1911.) 

(ByUahiu  by  the  Court.) 

1.  Meohanics'  Liens  (§  149*)— Pbocbedinos 
TO  Perfeot— Statement  of  Amount  Dthd— 
Sufficiency. 

The  '*just  and  true  account  of  the  amount 
due/'  required  by  section  4,  c.  75,  Code  (1906) 
to  preserve  a  lien  for  labor,  or  material  fur- 
nished, given  by  section  2,  of  said  diapter,  if 
the  contract  therefor  be  made  directly  with  the 
owner  of  the  property,  need  not  state  the  a(S 
count  by  Items  giving  Uie  year,  month  and  day, 
though  it  is  proper,  and  the  better  practice  to 
do  so. 

[Bid.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Cent  Dig.  |§  256-259;  Dec.  Dig.  §  149.*1 

2.  Mechanics'  Liens  (|{  152,  271*)  — Pro- 
ceedings TO  Perfect  —  Statement  of 
Amount  Due— Sufficienot— Pleading. 

And  although  it  is  essential  to  ^e  validity 
of  such  lien  that  said  account  be  filed  in  the 
cleric's  office  within  sixty  days  after  the  lienor 
ceases  to  labor  or  furnish  material,  it  need  not 
show  affirmatively  on  its  face  that  it  was  so 
filed  within  the  time  prescribed.  In  a  suit  to 
enforce  such  lien,  however,  this  fact  with  all 
other  facts  necessary  to  a  valid  lien  must  be  al- 
leged and  if  controverted  fully  proven. 

lEd.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  §{  212,  509;  Dec  Dig.  §f 
162,  ill.*} 

8.  Mechanics'  Liens  (f  277*)— Bnfobcemxnt 
—Bill— Effect. 

If  the  bill  to  enforce  such  a  lien  alleges  the 
existence  of  all  facts  essential  to  a  valid  lien  for 
labor  or  material,  and  these  allegations  are  not 
controverted,  they  must  for  the  purposes  of  the 
suit  be  talcen  as  true,  unless  some  exhibit  filed 
therewith  and  vouched  for  the  truth  thereof, 
impugns  the  truth  of  some  one  or  more  of  the 
material  facts  alleged. 

[Eid.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §|  546-554;  Dec  Dig.  §  277.*] 

4.  Mechanics'  Liens  (§  277*)— Enfobgembnt 
—Bill— Variance. 

The  fact  of  the  filing  of  such  account  in 
the  county  clerk's  office  within  the  time  requir- 
ed by  said  section  4,  c.  75,  Code  (1906)  when  so 
alleged  In  the  bill,  and  proven  or  not  contro- 
verted by  answer,  is  not  impugned  bv  the  orig- 
inal of  such  account  filed  as  an  exhibit  with  the 
bill,  which  does  not  show  on  its  face  the  year 
the  last  material  was  furnished,  or  by  the  en- 
dorsement by  the  clerk  on  the  back  thereof 
showing  the  date  of  the  filing  thereof  and  the 
book  and  page  where  recorded,  which  does  not 
appear  to  be  signed  by  such  clerk. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §{  54&-^UM;  Dec.  Dig.  f 
277.*] 

5.  Railboads  (I  159*)— Liens— Pbocsbdinos 
to  Perfect  —  Statement  of  Claim  — Db- 
SGBiPTioN  OF  Propebty— Sufficiency. 

A  lien  for  material  furnished  a  railway 
company  for  constructing  its  railway  which  de- 
scribed the  property  on  which  the  lien  is  claim- 
ed, as  "the  railway  of  said  corporation  situate 
in  the  counties  of  Wetzel  and  Tyler  and  extend-  • 
ing  from  the  city  of  Sistersville  in  Tyler  county 
to  the  town  of  Brooklyn  in  Wetsel  county,"  is 
sufficiently    accurate"   for   identificatioii,   and 
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satisfies  all  reqairements  of  said  section  4,  c. 
75,  of  the  Cede. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  477,  486-504;   Dec  Dig.  §  159.*] 

6.  Afpkal  and  Ebbob  <|  267*)— Pbesenta- 
TioN  or  Questions  in  Loweb  Goubt— Bz- 
CKPTiONS— Necessity. 

If  error  of  law  appear  on  tlie  face  of  a  de- 
cree, or  the  report  of  a  commissioner,  though 
not  excepted  to,  it  may  be  corrected  on  appeal 
to  this  court  by  the  party  aggrieved  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §{  157^1581;  Dec  Dig.  § 
267.*] 

7.  MOBTOAOES  (§  151*)  —  Pkxobitt— Mbohan- 
108*  Liens. 

A  mechanic's  lien  begins  from  the  time  the 
labor  or  the  furnishing  of  material  begins,  and 
has  priority  over  a  deed  of  trust  subsequently 
executed  on  the  same  property. 


[Ed.  Note.— For  other  cases,  see  Mortgages, 

►ec.  Dif.J  J - 

U  358-370.] 


Dec.  Dig.  j  151;*  Mechanics'  Liens,  Gent. 


ages, 
Dig. 


(Addition^  SyllaUii  5y  Editorial  Staff.) 

8.  Railboadb  (S  159*>—LzBNfr— Application 

OF  General  Law. 

Gode  1906,  c.  75,  )  2,  gives  mechanics  and 
materialmen,  who  furnish  labor  or  material  for 
constructing  or  repairing  a  house  or  other  struc- 
ture under  contract  of  the  owner  or  his  au- 
thorized agent,  a  lien  to  secure  payment  upon 
Buch  house  or  other  structure  and  upon  the  in- 
terest of  the  owner  in  the  lot  of  lana  on  which 
the  house  or  structure  may  stand.  Held,  that 
such  a  lien  may  be  enforced  against  a  railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  488;   Dec  Dig.  S  159.*] 

Appeal  from  Gircuit  Gourt,  Wetzel  Gounty. 

Actions  by  the  H.  O.  Houston  Lumber 
Gompan/  and  otliers  and  by  the  IMck  & 
Lindsay  Gompany  against  the  Wetzel  &  Ty- 
ler Railway  Gompany.  From  an  adverse  de- 
cree, and  a  decree  denying  their  motion  to 
reverse  and  set  aside  the  former  decree  so 
far  as  it  affected  their  claim,  plalntiCb  W. 
F.  White  and  another  appeal.  Affirmed  in 
part,  reversed  in  part,  and  rendered. 

Neal  &  Strickling  and  Thos.  P.  Jacobs, 
for  appeilantSL  S.  Bruce  ELall,  for  appellees 
Mercantile  Trust  Gompany  and  others.  E. 
L.  Robinson,  for  appellees  First  Nat  BanlL 
and  others. 

MILLE2R,  J.  Appellants,  White  Bros., 
plaintiffs  below,  complain  of  two  decrees  of 
the  circuit  court,  the  first,  pronounced  Feb- 
ruary 24,  1908,  adjudicating  the  principles 
of  the  cause,  denying  them  any  relief,  and 
decreeing  a  sale  of  the  property  of  the  de- 
fendant corporation  to  satisfy  other  debts 
and  liens  proven  and  decreed  thereon;  the 
second,  pronounced  February  10,  1909,  deny- 
ing their  motion  and  refusing,  on  appellants' 
petition  filed,  to  reverse  and  set  aside  said 
former  decree  so  far  as  it  affected  their 
daim. 

Appellants  sought  to  establish  and  have 
decreed  against  the  property  of  the  defend- 
ant company  a  lien  for  certain  materials  al- 
leged to  have  been  furnished  by  them  to  it, 
under  contract,  to  be  used,  and  which  the 


bills  allege  were  used  by  it  in  the  erection 
and  construction  of  its  said  railway  in  Wet- 
zel and  Tyler  counties,  ahd  the  same  prop- 
erty mentioned  and  described  in  their  ac- 
count therefor  filed  with  and  made  a  part 
of  said  bills. 

So  far  as  we  can  see  the  averments  of  the 
original  and  amended  bills  satisfy  all  re- 
quirements of  a  bill  to  enforce  such  a  lien, 
viz.:  The  existence  of  the  contract;  the 
terms  thereof;  that  the  material  was  fur- 
nished pursuant  to  the  contract;  the  filing 
of  Just  and  true  account  of  the  amount  due 
thereon  to  them  with  the  clerk  of  the  county 
court  within  the  time  required  by  law;  a 
description  of  the  property  against  which  the 
lien  is  asserted;  the  name  of  the  owner 
thereof,  and  that  the  suit  was  brought  with- 
in the  time  required  by  law,  and  the  exist- 
ence of  the  debt.  Lunsford  v.  Wren,  04  W. 
Va.  458,  68  S.  E.  308,  and  cases  dted. 

These  bills  were  not  demurred  to,  nor 
were  the  allegations  thereof  controverted  by 
any  of  the  answers  filed.  Both  bills  specif- 
ically allege  that  within  sixty  days  from  the 
time  appellants  ceased  to  furnish  said  ma- 
terial they  filed  with  the  derk  of  the  coun- 
ty court  of  said  Wetzel  county  a  just  and 
true  account  of  the  amount  due  and  owing 
them  from  said  railway  company  after  al- 
lowing all  credits,  together  with  a  descrip- 
tion of  the  property  intended  to  be  covered 
by  said  lien,  duly  sworn  to  January  19,  1904, 
and  which  was  duly  recorded  in  Mechanic's 
Lien  Book,  as  would  more  fully  appear  from 
said  account  filed  as  "Exhibit  F"  therewith. 
These  allegations,  therefore,  being  well 
pleaded,  and  for  the  purposes  of  the  suit 
stood  for  confessed,  and  by  the  very  terms 
of  the  statute,  section  36,  c.  125,  Gode  1906^ 
no  further  proof  was  required. 

[1]  The  correctness  of  the  decrees  below 
depend  on  the  construction  that  should  be 
given  onr  statute,  section  4,  c  75,  Gode 
(1906).  It  provides:  "Every  lien  provided 
for  in  the  second  and  third  sections  shall 
be  discharged  unless  the  person  desiring  to 
avail  himself  thereof  shall,  within  sixty 
days  after  he  ceases  to  labor  on,  or  furnish 
material  or  machinery  for  such  building  or 
other  structure,  file  with  the  clerk  of  the 
county  court  of  the  county,  in  which  the 
same  is  situated,  a  'Just  and  true  account  of 
the  amount  due  him,  after  allowing  all  cred- 
its, together  with  a  description  of  the  prop- 
erty Intended  to  be  covered  by  the  Hen,  suf- 
ficiently accurate  for  identification,  with  the 
name  of  the  owner  or  owners  of  the  proper- 
ty, if  known,  which  account  shall  be  sworn 
to  by  the  person  claiming  the  lien,  or  some 
person  in  his  behalf."  Appellants'  lien,  "Ex- 
hibit F"  with  the  bill,  apparently  the  orig- 
inal account  filed  with  the  clerk  of  the  coun- 
ty court,  is  dated  January  1,  1904,  and  is 
sworn  to  January   19,   1904.     The  account 
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purports  to  be  Itemized,  beginning  Septem- 
ber 3,  and  running  through  September,  Oc- 
tober, November  and  ending  December  16, 
and  showing  a  total  balance,  after  allowing 
credits,  of  $2,920.37;  but  at  no  other  place 
in  the  account,  except  the  date  January 
1,  1904,  does  the  year  appear.  On  the  back 
of  the  account  tiiere  is  this  endorsement: 
"Cflerk's  Office,  County  Court,  Wetzel  Coun- 
ty, W.  Va.  Filed  for  record  this  19th  day  of 
Jan*y.  A.  D.  1904,  at  10:40  o'clock  A.  M. 
Recorded  in  Book  1,  of  page  396."  In  the 
return  of  the  clerk  to  a  writ  of  certiorari, 
bringing  up  this  memorandum,  he  certifies 
this  note  to  be  by  the  clerk,  and  a  part  of 
the  record  of  the  cause.  It  does  not  appear 
to  be  signed  by  the  clerk.  [2,  3]  If,  however, 
the  facts  alleged  in  the  bills  be  not  impugned 
by  this  exhibit,  or  the  memorandum  there- 
on, they  must  be  regarded  as  facts  estab- 
lished for  the  purpose  of  this  suit  The  con- 
tention of  appellees,  however,  is  that  as  the 
Hen  does  not  show  affirmatively,  on  its  face, 
as  they  contend  it  must,  every  fact  neces- 
sary to  be  alleged  and  proven  to  make  it  a 
good  and  valid  lien  on  the  property,  the  lien 
must  fail.  They  say  that  by  the  omission  of 
the  year  over  or  opposite  the  items  therein 
the  account  fails  to  show  affirmatively 
"when  the  work  was  performed  and  mate- 
rial furnished,"  wherefore  fatally  defective; 
and  that  it  is  not  shown  on  the  face  of  the 
exhibit,  nor  at  all,  except  by  allegation, 
which  they  say  is  not  sufficient,  that  it  was 
filed  in  the  clerk's  office  as  the  statute  re- 
quires, within  sixty  days  after  appellants 
ceased  to  furnish  said  material.  Does  the 
"Just  and  true  account  of  the  amount  due" 
required  by  our  statute  call  for  an  itemized 
statement,  with  years,  months,  and  days, 
when  the  contract  is  made  directly  with  the 
owner?  The  authorities,  or  the  great  weight 
of  them,  we  think,  say  No.  27  Cyc.  184.  This 
authority  says:  "Under  a  statute  requiring 
the  claim  to  state  the  time  when  the  ma- 
terials were  furnished  or  the  work  done  the 
omission  of  the  year  is  fatal,  although  the 
months  and  days  are  stated;  but  under  a 
statute  requiring  merely  'a  Just  and  true 
account'  the  omission  of  the  year  is  not 
fatal  when  the  months  and  days  on  which 
the  items  were  furnished  are  stated.  Where 
the  year  is  stated  only  at  the  head  of  the  ac- 
count but  the  paper  itself  shows  that  such 
year  refers  to  the  days  and  months  placed  op- 
posite the  items  it  is  sufficient."  Boisot  on 
Mech.  Liens,  section  411,  says:  "The  claim 
need  not  contain  an  itemized  account  of  the 
lien  debt,  in  the  absence  of  any  language  in 
the  statute  expressly  or  by  necessary  implica- 
tion requiring  it"  And  in  section  418  this 
writer  says:  "Where  the  statute  expressly 
requires  the  claims  to  set  forth  the  times 
when  the  material  was  furnished  or  the  la- 
bor performed,  an  omission  of  such  allega- 
tions In  the  claim  renders  the  lien  void. 
*    ^    ^    But,  where  the  statute  does  not 


expressly  require  the  dalm  to  give  the  dates 
of  the  account,  such  dates  need  not  be  stat- 
ed." See  also  Id.  section  412;  Doane  v. 
Clinton,  2  Utah,  417;  COok  y.  Borne  Brick 
Co.,  98  Ala.  409,  12  South.  98.  Prior  deci- 
sions of  this  court  we  think  support  this 
view.  O'Niel  v.  Taylor,  59  W.  Va.  370,  53 
S.  E.  471;  Grant  v.  Cumberland  Valley  Ce- 
ment Co.,  58  W.  Va.  162,  52  S.  B.  36.  The 
second  point  in  the  syllabus  in  the  latter 
case,  says:  "When  the  basis  of  such  lien  is 
work  and  labor,  and  the  recorded  paper 
shows  the  kind,  amount  and  price  thereof, 
failure  to  enter  each  month's,  day's  or  year's 
service,  as  the  case  may  be,  as  a  separate 
item  of  charge,  and  credit  each  payment  as 
a  separate  item,  with  the  date  thereof,  will 
not  vitiate  such  paper,  if,  on  its  face,  it  dis- 
closes with  reasonable  certainty  the  kind, 
amount  and  contract  price  of  the  service  and 
time  of  performance."  This  point  also  says 
that,  "Itemization  in  form  Is  unnecessary,  if 
it  appear  in  substance  and  effect"  And  the 
third  point  is:  "To  determine  the  sufficiency 
of  such  an  account  and  claim,  the  account 
proper  and  the  sworn  statement  appended  to 
it,  may  be  read  together  and  considered  as 
a  whole."  The  sixth  point  is  that,  "If  a  bill 
and  its  exhibits,  read  together,  show  all  the 
facts  necessary  to  be  alleged  in  a  bill  suffi- 
cient in  law,  a  demurrer  thereto  is  properly 
overruled."  The  exact  point  we  have  for 
decision  in  this  case  was  not  directly  involv- 
ed or  decided  in  that  case.  The  point  seems 
te  have  been  more  or  less  directly  involved 
however  in  O'Niel  v.  Taylor,  supra.  In  the 
account  in  that  case  no  dates  were  given  for 
any  of  the  Jobs  of  work  done  on  the  build- 
ing, and  it  was  said,  in  point  three  of  the 
syllabus,  that  "A  general  statement  of  the 
demand  of  such  contractor  showing  its  na- 
ture and  character,  and  the  amount  due  or 
owing  thereon,  after  allowing  all  credits  is 
a  compliance  with  the  statute."  And  re- 
viewing the  Virginia  case  of  Shackleford  v. 
Beck,  80  Va.  573,  construing  the  statute  of 
that  state,  and  differentiating  it  from  our 
own,  it  is  said,  that  under  the  Virginia  stat- 
ute, "the  lienor  is  required  to  file,  within  the 
time  specified  after  the  completion  of  the 
work,  in  the  clerk's  office  among  other 
things,  'a  true  account  of  the  work  done  or 
material  furnished,'  while  our  statute  re- 
quires 'a  Just  and  true  account  of  the 
amount  due  him.* "  The  statutes  of  other 
states  are  also  differentiated  from  ours. 
And  at  page  378  of  59  W.  Va.,  at  page  474 
of  53  S.  EI,  it  is  observed  that,  "In  some  of 
the  cases  cited  by  defendant's  counsel  the 
dates  of  performing  the  work  and  furnish- 
ing the  material  are  required  by  the  statutes 
to  be  given,"  but  that  the  only  date  ma- 
terial under  our  statute,  is  the  date  when 
the  work  was  completed,  or  the  last  mate- 
rial furnished.  This  exact  point  is  the  sub- 
ject of  sections  421  and  422,  Boisot  on  Mech. 
Liens.    In  section  421  he  says:  "Mechanic's 
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ilen  statutes  nsnally,  It  not  inTariably,  lim- 
it tbe  time  within  which  the  claim  may 
be  filed.  In  many  cases  this  time  runs 
from  the  completion  of  tha  work.  The  ques- 
tion therefore  arises  whether  a  lioi  claim 
should  afftrmatively  show  that  it  Is  filed 
within  the  required  time,  or  whether  that 
may  be  left  to  be  proved  at  the  trial.  While 
it  undoubtedly  is  the  better  practice  to  have 
the  claim  show  this  fact  affirmativelyj  yet 
there  are  numerous  decisions  to  the  effect 
that  it  is  not  necessary  to  do  so."  The  cas- 
es supporting  this  view,  cited  and  reviewed, 
are  from  Alabama,  California,  Connecticut, 
Missouri,  New  Jersey,  New  York,  and  Utah. 
Those  opposing  it,  referred  to  in  section  422, 
are  from  Nebraska,  Pennsylvania,  and  Min- 
nesota. Our  statute  certainly  does  not  re- 
quire the  account  to  show  affirmatively  that 
It  was  filed  within  sixty  days  after  ceasing 
to  furnish  material;  and  it  seems  to  us  that 
we  should  not  read  into  a  statute,  providing 
as  ours  does  for  continuing  or  perpetuating 
such  lien,  and  which  begins  at  the  time  the 
work  is  commenced  or  the  first  material  fur- 
nished, a  requirement  not  specifically  pro- 
vided or  clearly  implied  by  the  terms  there- 
of. The  owner  with  whom  the  contract  is 
made  is  necessarily  charged  with  actual  no- 
tice of  the  terms  of  his  contract,  the  dates 
of  performing  the  labor  or  furnishing  the 
material  under  the  contract,  and  the  time' 
when  the  contractor  ceases  to  labor  or  fur- 
nish material;  and  the  filing  of  ''a  just  and 
true  account  of  the  amount  due,"  if  in  fact 
filed  within  the  time  required  by  statute,  is 
certainly  sufficient  to  give  notice  of  a  lien 
though  the  tact  may  not  affirmatively  ap- 
pear on  the  face  of  the  account,  and  if  the 
bill  alleges  all  the  essential  facts,  entitling 
the  lienor  to  his  lien,  and  these  facts  are 
either  admitted  or  proven,  this,  under  our 
decisions,  is  all  that  should  be  required. 
The  statute  should  be  given  a  fair  and  lit>er- 
al  construction.  Blowpipe  Co.  v.  Spencer, 
40  W.  Va.  698,  21  S.  E.  769. 

[4]  It  has  been  suggested,  however,  that 
the  exhibit  contradicts  the  allegations  of  the 
bills,  in  that  it  fails  to  show  on  its  face, 
or  by  the  certificate  of  the  clerk,  that  It  was 
filed  within  the  time  prescribed  and  that  al- 
though the  allegations  of  the  bill  be  suffi- 
cient and  be  taken  for  confessed,  the  ex- 
hibit contradicting  them  must  be  looked  to 
rather  than  the  bill  itself  to  sustain  the  lien, 
the  law  undoubtedly  is,  that  in  cases  of  con- 
fiict  between  the  instrument  sued  on,  or 
vouched  for  the  allegations  of  the  bill,  the 
Instrument  itself  and  not  the  bill  will  be 
looked  to  for  its  correct  interpretation,  and 
the  facts  alleged  as  appear  therein.  Rich- 
ardson V.  Ebert,  61  W.  Va.  523,  56  S.  E. 
887;  Board  of  E:ducatlon  v.  Berry,  62  W. 
Va.  434,  69  S.  E.  169,  125  Am.  St  Rep.  975; 
Loar  V.  Wilfong,  63  W.  Va.  306,  61  S.  E. 
383;  Lea  v.  Robeson,  12  Gray  (Mass.)  280; 
Dillon  V.  Barnard,  21  Wall.  430,  22  L.  Ed. 
673;  Land  Co.  v.  Maxwell  Land  Co.,  139  U. 


S.  569,  11  Sup.  Ct  656,  35  L.  Ed.  278.  But 
there  is  nothing  upon  the  face  of  "Exhibit 
F"  contradicting  the  allegations  of  the  bills, 
and  though  the  endorsement  thereon,  brought 
up  on  certiorari  is  not  signed  by  the  derk 
•of  the  county  court,  and  ls*a  part  of  the  rec- 
ord, it  in  no  way  contradicts  the  averments 
of  the  bills.  So  far  as  this  endorsement  is 
evidence  at  all  it  tends  to  support  the  bills. 
The  principles  enunciated  in  the  authorities 
cited  are  not  applicable,  we  think,  to  the 
facts  in  this  case. 

[5]  But  it  is  said  the  description  of  the 
property  on  which  the  lien  is  claimed  is  too 
indefinite.  As  we  liave  seen  the  statute  re- 
quires the  description  to  be  sufficiently  ac- 
curate only  for  Identification.  The  descrip- 
tion of  the  property  given  in  the  lien  ls» 
'*the  railway  of  said  corporation  situate  in 
the  counties  of  Wetzel  and  Tyler  and  ex- 
tending from  the  city  of  Sistersville  in  Ty- 
ler county  to  the  town  of  Brooklyn  in  Wet- 
zel county."  Because  of  the  character  of  a 
railway,  traversing  as  it  does  in  this  case 
the  streets  and  roads  of  a  town  and  county, 
the  notoriety  which  is  necessarily  given  such 
a  work  of  internal  improvement,  the  descrip- 
tion in  this  lien  is  sufficiently  accurate  we 
think  for  identification. 

[8]  Another  point  not  presented  or  argu- 
ed by  counsel,  though  suggested  in  council, 
is  that  perhaps  public  policy  would  forbid 
the  laying  of  a  mechanic's  lien  upon  rail- 
ways of  this  character.  Mr.  Bolsot,  section 
204,  discusses  this  subject,  referring  to  the 
confilcting  decisions.  After  a  brief  review 
of  the  cases  he  says  In  conclusion,  that  "the 
better  reason  would  seem  to  show  that  me- 
chanics' liens  may  be  enforced  against  street 
car  companies  under  the  laws  giving  liens 
on  railroads."  Our  statute  does  not  in  spe- 
cific terms  give  such  a  lien  on  railroads, 
but  we  think  the  subject  is  covered  In  gen- 
eral terms  by  section  2,  c.  75,  Code  (1906), 
giving  mechanics  or  materialmen,  who  fur- 
nish any  labor  or  material  "for  construct- 
ing, altering,  repairing  or  removing  a  house, 
mill,  manufactory,  or  other  buiUiing,  appur- 
tenances, fixtures,  bridge,  or  other  structure, 
by  virtue  of  a  contract  with  the  owner  or 
his  authorized  agent,  ♦  •  ♦  a  lien  to  se- 
cure the  payment  of  the  same;  upon  such 
house  or  other  structure,  and  upon  the  in- 
terest of  the  owner  in  the  lot  of  land  on 
which  the  same  may  stand  or  to  which  it 
may  be  removed."  Is  not  a  railway  a 
structure  upon  land,  and  does  not  the  own- 
er have  an  interest  in  the  land  or  lot  on 
which  the  railway  is  built,  even  though  it 
be  built  on  a  public  road  or  street?  The 
Circuit  Court  of  Appeals  of  the  United 
States,  for  this  judicial  circuit,  has  held 
with  respect  to  the  same  railroad  involved 
here,  that  section  7  of  the  same  chapter 
gave  to  a  corporation  employed  to  supervise 
the  construction  of  defendant's  railway  by 
means  of  the  personal  services  of  its  offi- 
cers and  servants,  a  lien  therefor  on  the 
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property  of  the  railway  company,  such  cor- 
poration being  within  the  words  of  the 
statute,  such  "other  person'*  entitled  to  such 
lien,  section  17,  c.  13,  subd.  9,  Ode  (1906), 
providing  that:  **^he  word  'person*  Includes 
corporations,  if  not  restricted  by  the  con- 
text" Wetzel  ft  Tyler  Ry.  Co.  v.  Tennis 
Bros,,  145  Fed.  458,  75  C.  0.  A.  266;  Id.  (O. 
O.)  140  Fed.  193.  If  said  section  7  gives  to 
the  class  of  persons  described  therein  a  lien 
on  the  property  of  a  street  railway  com- 
pany, what  reason,  either  on  principle  or 
grounds  of  public  policy,  can  be  assigned  for 
denying  the  like  right  to  the  class  of  per- 
sons  protected  by  sections  2  and  8  of  the 
same  chapter?    We  can  perceive  none. 

The  question  remains,  what  order  of  pri- 
ority should  be  given  appellants*  lien?  In 
his  report,  not  excepted  to  by  appellants,  the 
commissioner  placed  It,  along  with  other 
mechanic  liens,  sixth  in  order  of  priority,  af- 
ter the  bonded  Indebtedness.  On  exceptions 
by  Belford  and  Guyton,  and  the  Best  Man- 
ufacturing Company,  however,  who  held 
liens  of  the  same  character,  and  given  the 
same  order  of  priority,  the  court  below  prop- 
erly corrected  the  commissioner's  report  by 
giving  them  third  place  in  the  order  of  pri- 
ority. Immediately  after  the  vendor's  lien  of 
E.  A.  Pollock.  If  appellants*  lien  is  valid, 
as  we  have  decided  it  is,  it  is  entitled  to  the 
same  order  of  priority  as  those  of  Belford 
and  Guyton  and  the  Best  Manufacturing 
Company. 

[61  Appellants  did  not  except  to  the  re- 
port  of  the  commissioner,  however,  and  in  a 
petition  filed  by  them  in  the  court  below,  for 
a  rehearing  of  the  final  decree  of  February 
24,  1908,  they  represented  that  their  lien 
had  been  reported  and  given  its  proper  and 
appropriate  place  in  the  order  of  priority. 
Why  they  did  not  except,  and  why  in  their 
petition,  after  said  decree,  they  should  ex- 
press satisfaction  with  the  order  of  priority 
given  their  lien  is  not  apparent.  It  is  only 
explainable  on  the  theory  of  oversight,  or 
inadvertence.  The  error  in  the  report  la 
pointed  out  for  the  first  time  in  this  court, 
and  we  are  urged  to  correct  it  Can  we 
properly  do  so?  The  admissions  of  the  pe- 
titioners in  the  court  below,  we  do  not  re- 
gard as  concluding  them.  The  order  of  pri- 
ority to  which  they  are  entitled  is  a  purely 
legal  question  presented  on  the  face  of  the 
decree  or  record.  Our  decislona  say  that 
"Although  no  exceptions  are  filed  to  a  com- 
missioner's report,  and  the  report  is  confirm- 
ed* if  the  decree  of  confirmation,  upon  its 
face,  shows  material  error  as  to  matter  of 
law,  prejudicial  to  the  appellant,  for  such 
error  the  decree  should  be  reversed."  Beitz 
V.  Bennett  6  W.  Va.  417;  Buhl  v.  Berry,  47 
W.  Va.  832,  85  S.  Eu  896;  Haymond  v.  Mur- 
phy, 65  W.  Ta.  616,  Qi  S.  E.  855.  If  the 
court  below  had  not,  on  exceptions  to  the 
commissioner's  report  denied  appellants  their 


lien  on  the  railway  property,  it  would  no 
doubt  in  rearranging  the  order  of  priority 
of  the  several  debts  and  liens  reported,  have 
given  appellants  their  proper  place  in  tbe 
order  of  priority. 

[7]  It   has    been   suggested   In   argument* 
however,  that  as  the  record  shows  appel- 
lants  had   not   furnished   all   the   material 
charged  in  their  mechanic's  lien,   prior   to 
the  date  of  the  execution  and  recordation 
of  the  deed  of  trust  securing  the  bonds,  and 
prior  to  the  delivery  of  some  of  said  bonds, 
the  lien  is  not  good  for  the  material  fur- 
nished  subsequently.     It   seems  to   be  the 
settied  law  of  this  state  that  a  mechanic's 
lien  attaches  from  the  time  the  performance 
of  the  work   and   furnishing  the  material 
begin,  and  has  priority  over  a  deed  of  trust 
subsequently   executed   on   the  same  prop- 
erty.   Cushwa  Y.  Imp.  Ij.  ft  B.  Ass'n,  45  W. 
Va.  490,  82  S.  E.  259;   W.  Va.  BIdg.  Co.  ▼. 
Saucer,  45  W.  Va.  483,  31  S.  E.  965,  72  Am. 
St.    Bep.    822;    Charleston    Lumber   Co.    v. 
Brockmyer,  18  W.  Va.  586;  Bank  v.  Dashiell^ 
25  Grat  (Va.)  616. 

We  are  of  opinion  therefore  that  the  court 
below  erred  in  its  decree  of  February  24, 
1908,  in  sustaining  exceptions  to  the  report 
of  the  commissioner  in  favor  of  the  appel- 
lants, and  that  this  decree  to  this  extent 
as  well  as  the  subsequent  decree  of  Febm. 
ary  10,  1909,  in  so  far  as  It  may  be  regard- 
ed as  affecting  the  rights  of  appellants  to 
said  Hen,  be  reversed  and  annulled;  and 
the  decree  which  the  circuit  court  should 
have  entered  will  be  entered  here,  overrul- 
ing the  said  exception,  and  giving  decree 
for  the  amount  of  said  lien,  to  be  paid  third 
in  the  order  of  priority  along  with  the  liens 
of  said  Belford  and  Guyton  and  the  Best 
Manufacturing  Company. 
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COBEBLT  V.  GAINEB  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  7,  1911.) 

(Syllahui  hy  the  Court.) 

1.  SoHOOi^  AND   School   Distbiots   (SS  62» 
80*)— Contracts  —  Validity  —  Individual 

iilABILITT  OF  OFFICERS. 

All  three  members  of  a  board  of  education 
met  outside  of  their  school  district  on  the  7tb 
September,  1904,  and  signed  their  names,  with- 
out giving  their  official  designation,  to  a  con- 
tract for  "7  sets  of  The  New  Education,"  to  be 
furnished  to  the  public  schools  of  their  district 
agreeing  to  pay  therefor  by  warrant  to  be 
drawn  upon  the  sheriff,  "and  not  to  be  presented 
until  the  fall  of  1905.'' 
Held: 

(1)  That  said  agreement  was  an  attempt  to 
create  an  obligation  on  the  school  district,  pay- 
able out  of  the  levy  to  be  made  for  the  fiscal 
year  1905,  and  was  therefore  in  violation  of 
section  45,  c  46,  Code  of  West  Virginia  1899 
(section  45,  c  45,  Code  1906),  the  law  then  in 
force,  and  created  no  charge  upon  the  public 
fund  of  the  district 

(2)  That  said  contract  was  made  by  the  board 
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of  education  in  its  offidal  capacity,  and,  not- 
withstanding it  was  in  excess  of  authority,  the 
law  then  in  force  imposed  no  individual  liability 
on  account  thereof. 

(3)  That  said  contract  was  not  the  personal 
agreement  of  the  members  of  the  board  of  edu- 
cation, and  that  they  did  not  thereby  bind 
thetaselyes  individually. 

.  [Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Gent.  Dig.  51  145,  148,  21L 
218 ;   Dec.  Dig.  !{  62,  90.* J 

2.  OFncEBs  (I  114*)— Individual  Liabilitt. 
In  the  absence  of  a  statute  imposing  indi- 
vidual liability  upon  a  public  officer  for  at- 
tempting to  create  a  public  debt  in  excess  of 
his  authority,  he  cannot  be  held  personally  lia- 
ble therefor,  except  upon  his  agreement. 

[B3d.  Note.— For  other  cases,  see  OfficezB, 
Gent  Dig.  §|  187-192;  Dec.  Dig.  i  U4.*] 

Error  to  Gircuit  Gonrt,  Randolph  Gounty. 

Action  by  G.  G.  Goberly  against  S.  W. 
Gainer  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Affirmed. 

James  Goberly  and  Gunnlngham  ft  Stall- 
Inga,  for  plaintiff  in  error.  Talbott  ft  Hoov- 
er and  E.  A.  Bowers,  for  defendants  in  er- 
ror. 

WILLIAMS,  P.  On  the  7th  of  September, 
1904,  A.  G.  Keller,  J.  W.  Gourtney,  and  S. 
W.  Gainer,  composing  the  board  of  education 
for  New  Interest  district.  In  Randolph  coun- 
ty, purchased,  by  written  contract,  from 
James  J.  Ells,  for  the  public  schools  of  their 
district,  seven  sets  of  The  New  Education, 
at  the  price  of  $262.60,  payable  by  warrant 
upon  tbe  sheriff,  to  be  presented  in  the  fall 
of  1905.  On  the  26th  of  November,  1904, 
the  board  of  education  made  an  order,  direct- 
ing said  sum  to  be  paid  to  the  order  of  said 
James  J.  Ells  out  of  the  building  fund  to 
be  levied  for  the  year  1905.  Ells  then  as- 
signed the  order  to  G.  G.  Goberly,  secretary 
of  said  board  of  education.  The  order  was 
not  paid,  and,  in  April,  1907,  Goberly  sued 
the  members  of  the  board  of  education  be- 
fore a  justice  of  the  peace,  in  their  individu- 
al capacity,  and  recovered  judgment  De- 
fendants appealed  to  the  circuit  court  of 
Randolph  county,  and  the  case  was  tried  by 
the  court,  In  lieu  of  a  Jury,  upon  agreed 
facts,  and  on  the  4th  of  March,  1909,  the 
court  rendered  final  judgment,  dismissing 
plaintiff^s  action,  and  plaintiff  obtained  this 
writ  of  error. 

[1]  The  contract  is  expressly  made  a 
charge  upon  a  future  levy,  and  in  making  it 
the  board  of  education  exceeded  its  author- 
ity, and  plaintiff  relies  upon  sections  3  and 
i  c.  16,  Acts  1904  (Gode  1906,  a  17,  i  10a), 
as  fixing  individual  liability  upon  the  mem- 
bers of  the  board  of  education.  But  this 
statute  did  not  take  effect  until  the  9th  of 
November,  1904,  a  little  more  than  two 
months  after  the  debt  had  been  contracted, 
and  therefore  does  not  apply.  Section  45, 
c.  45,  Gode  1899  (section  45,  c.  45,  Gode 
1906),  Is  the  only  law,  then  in  force,  which 


imposes  personal  liability  on  a  board  of  edu- 
cation for  creating  a  public  obligation  when 
it  has  no  fund  with  which  to  pay  it,  and  it 
does  not  include  the  case  of  a  debt  to  be 
paid  out  of  the  levy  for  a  future  year.  That 
section  reads  In  part  as  follows,  viz.:  "If 
the  trustees  of  any  district,  or  any  board 
of  education,  shall  make  any  agreement  for 
the  employment  of  a  teacher  In  violation  of 
this  section,  or  for  any  other  object  con- 
cerning free  schools  under  their  charge,  so 
as  to  occasion  thereby  the  aggregate  of  the 
Just  claims  against  the  board  of  education 
of  the  district,  or  independent  school  district, 
in  any  year,  to  exceed  its  aggregate  receipts, 
as  aforesaid,  for  such  year,  such  board  of 
education,  or  trustees,  shall  be  individually 
responsible  to  the  teacher,  or  other  person 
with  whom  such  agreement  is  made."  It 
will  be  noticed  that  this  provision,  creating 
individual  liability  upon  the  members  of  the 
board  of  education.  Is  restricted  by  its  lan- 
guage to  cases  of  overdrafts  upon  funds  lev- 
ied for  a  particular  year,  and  does  not  In- 
clude the  case  of  an  obligation  expressly 
made  payable  out  of  the  levy  of  a  future 
year.  The  first  part  of  the  section  quoted 
from  forbids  a  board  of  education  to  con- 
tract a  debt  to  be  paid  out  of  the  levy  of  a 
future  year,  but  provides  no  penalty  in  case 
it  attempts  to  do  so.  The  section  forbids 
two  things:  (1)  Creating  a  debt,  payable 
out  of  the  levy  for  a  future  year;  and  (2) 
creating  debts,  payable  out  of  the  levy  of  a 
particular  year,  the  aggregate  of  which  shall 
be  in  excess  of  the  funds  at  the  disposal  of 
the  board  of  education  for  that  year.  For 
exceeding  its  authority  in  the  first  particular, 
the  statute  under  discussion  does  not  ex- 
pressly provide  a  remedy ;  but  for  exceeding 
its  authority  in  the  second  instance  a  remedy 
is  given  to  the  party  contracted  with  by 
making  the  members  of  the  board  individual- 
ly liable.  Why  a  liability  was  created  in  the 
one  instance,  and  not  in  the  other,  it  is  not 
necessary  for  us  to  inquire.  The  Legislature 
may  have  reasoned  that,  as  no  one  could  be 
deceived  by  a  contract  creating  an  obliga- 
tion, payable  out  of  the  levy  of  a  future 
year,  every  one  dealing  with  the  board  of 
education  being  chargeable  with  knowledge 
of  its  lawful  powers,  it  was  not  necessary 
to  give  a  remedy  in  that  case;  while  in  the 
case  of  an  obligation,  payable  out  of  a  fund 
then  at  its  disposal,  no  one  should  be  held 
to  a  knowledge  of  the  condition  of  the  public 
accounts,  and  therefore  might  easily  be  de- 
ceived with  reference  thereto,  and  might  in- 
nocently accept  such  overdraft  But,  what- 
ever may  be  the  reason  for  It,  the  statute 
has  provided  a  remedy  in  one  instance,  and 
not  in  the  other.  In  respect  to  creating  in- 
dividual liability,  the  statute  is  penal,  and 
must  therefore  be  strictly  construed;  and, 
so  construing  it,  we  must  say  that  the  law 
in  force  on  7th  September,  1904,  created  no 
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tadlvidual  liability  upon  the  members  of  tbe 
board  of  education  for  attempting  to  create 
an  obligation  to  be  paid  out  of  a  future  levy. 

[2]  But  the  fact  that  the  Individual  mem- 
bers were  not  made  liable  by  law,  for  ex- 
ceeding their  powers,  does  not  preclude  the 
possibility  of  their  individual  liability  by 
agreement.  The  question  Is  then  presented, 
Did  they  assume  personal  liability  by  sign- 
ing the  contract  as  individuals,  and  with- 
out official  designation?  We  think  not,  be- 
cause it  is  evident,  from  both  the  nature  of 
the  transaction  and  the  language  of  the  con- 
tract, that  it  was  executed  in  an  official,  and 
not  a  private,  capacity.  The  articles  pur- 
chased were  for  the  use  of  the  public  schools 
of  their  district  The  transaction  is  free 
from  fraud,  and  the  contract  was  signed  at 
a  meeting  at  which  all  three  were  present 
True  it  was  signed  outside  of  their  district; 
but  the  board  of  education  is  not  forbidden 
by  law  to  meet  and  transact  business  outside 
of  its  district  Hence  the  fact  that  the  con- 
tract was  signed  in  the  dty  of  Elklns,  out- 
side of  New  Interest  district,  does  not  affect 
its  character  as  being  an  official  act  The 
agreement  shows  on  its  face  that  the  debt 
was  created  for  a  public  purpose,  and  the 
fact  is  agreed  that  it  was  signed  by  all  three 
members  at  a  meeting  at  which  all  three 
were  present  That  gives  it  the  force  of 
official  action,  cmd  if  it  was  official  action  it 
negatives  intention  to  assume  personal  re- 
sponsibility. The  manner  in  which  the  obli- 
gation was  to  be  paid — that  is,  by  warrant 
upon  the  public  treasury — also  clearly  indi- 
cates that  there  was  no  intention  to  assume 
individual  liability  by  the  manner  of  sign- 
ing it  The  board  of  education  acted  in  its 
corporate  capacity  in  making  the  contract, 
and  the  fact  that  each  member  signed  his 
name  to  it,  without  official  designation,  does 
not  imply  Intention  to  bind  himself  individ- 
ually. 35  Cyc.  910;  Mackenzie  v.  Board  of 
Trustees,  72  Ind.  189;  Lyon  r.  Adamson, 
7  Iowa,  509.  Public  officers  will  not  be  held 
personally  liable  on  contracts  made  on  be- 
half of  the  public,  even  though  such  con- 
tracts be  made  in  excess  of  their  authority, 
unless  a  clear  intention  to  assume  personal 
liability  Is  shown.  29  Cyc.  1446,  and  numer- 
ous cases  cited  in  note  15. 

The  creation  of  a  debt  by  a  board  of  edu- 
cation, to  be  paid  out  of  a  future  levy,  is 
expressly  prohibited  by  section  45,  c.  45, 
Code  1899,  which  was  the  law  in  force  when 
the  debt  sued  for  was  contracted,  and  the 
attempt  to  create  such  an  obligation  is  an 
act  ultra  vires,  and  therefore  void.  Shinn 
▼.  Board  of  Education,  39  W.  Va.  497,  20  S. 
E.  604. 

The  principle  of  law  by  which  the  agent 
of  a  private  individual  may  be  held  person- 
ally liable  when  he  exceeds  his  authority, 
or  when  he  acts  for  an  undisclosed  principal, 
does  not  apply  in  the  case  of  a  public  officer. 


acting  in  his  official  capacity.  The  board 
of  education  must  act  strictly  within  tbe 
powers  conferred  on  it  by  law,  and  those 
who  deal  with  it  must  take  notice  of  the 
extent  of  its  powers.  Honaker  y.  Board  of 
Education,  42  W.  Va.  170,  24  S.  B.  544,^32 
L.  R.  A.  413,  57  Am.  St  Rep.  847 ;  State  v. 
Chilton,  49  W.  Va.  453,  39  S.  B.  612. 

The  contract  shows  on  its  face  that  it  was 
in  excess  of  power,  and  is  therefore  void, 
because  it  expressly  states  that  the  war- 
rant for  the  debt  was  not  to  be  presented 
until  the  fall  of  1905,  which  means  that  it 
was  payable  out  of  the  levy  for  1905,  and  tlie 
order  for  the  warrant  itself  so  states.  Shinn 
V.  Board  of  Education,  supra. 

The  order,  made  on  26th  November,  1904, 
directing  the  issuance  of  a  draft  in  favor  of 
Ells,  notwithstanding  said  order  was  made 
after  chapter  16,  Acts  1904,  became  oper- 
ative, does  not  affect  the  case.  That  order 
is  only  a  step  in  the  process  of  making  pay- 
ment a  matter  merely  incidental  to  the  at- 
tempted discharge  of  a  pre-existing  void  ob- 
ligation, and  to  which  it  can  give  no  vitality. 
Jurisdiction  was  exceeded  by  making  the 
agreement  on  7th  September,  1904,  and  the 
order  for  the  warrant,  made  November  26, 
1904,  was  not  a  separate  act  by  the  board 
of  education,  distinguishable  from  the  orig- 
inal obligation,  so  as  to  bring  it  within  chap- 
ter 16,  Acts  1904.  That  act  is  not  retroac- 
tive. 

The  contract  was  ultra  vires,  and  there- 
fore void,  and  created  no  liability  upon  the 
public  fund  of  the  school  district  or  upon 
the  individual  members  then  composing  the 
board  of  education. 

For  the  foregoing  reasons,  the  Judgment 
will  be  affirmed. 


(156  N.  C.  68) 


STATE  v.  DOVE. 


(Supreme  Court  of  North  Carolina.     Nov.  15» 

•  1911.) 

1.  Homicide   (§  300*)  —  Self-Defensb  —  In- 
structions. 

The  evidence  showed  that  accused  and  de- 
cedent quarreled  while  drinking,  and  decedent 
fell  to  the  floor  with  accused  on  top.  When 
they  both  got  up,  and  accused  turned  to  leave 
the  place,  decedent  struck  him  on  the  head. 
Decedent  then  ran  past  him  and  toward  a  bug- 
gy, when  accused  kicked  at  him,  and  ran  around 
the  buggy,  and  met  decedent  on  the  other  side, 
where  they  continued  fighting,  and  decedent  was 
cut  Held,  that  accused  was  an  aggressor  by 
continuing  the  difficulty,  and  could  not  claim 
that  the  cutting  was  in  self-defense,  so  that  a 
requested  charge  as  to  right  to  repel  force  by 
force  in  defense  of  his  person  was  properly  re- 
fused. 

[Ed.    Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  §S  ei4r-632 ;    Dec.  Dig.  {  300.  *! 

2.  Homicide  (8  112*)— Self- Defense— Provo- 
cation. 

One  who  provokes  a  fight  by  unlawfully  as- 
saulting another  will  at  least  be  guilty  of  man- 
slaughter, if  he  kills  the  other  person,  though 
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at  the  exact  time  of  the  homicide  it  was  neces- 
sary for  him  to  kill  to  save  his  own  life. 

[Ed.  Note.~For  other  cases,  see  Homicide, 
Gent  Dig.  U  145-150 ;   Dec  Dig.  {  112.*] 

8.  GBnciNAii  Law  (§  380*)— Gharaoteb  Evi- 
dence—Partigulab  Instances. 

A  witness  testifying  to  accused's  good  char- 
acter in  a  murder  case  cannot  be  cross-examined 
as  to  his  knowledge  of  particular  facts  or  oc- 
currences tending  to  accused's  character. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  S§  843,  845 ;  Dec  Dig.  §  380.*] 

4.  Witnesses  (|  387*)— Gboss-Examination— 

Rebuttal. 

A  witness  who  had  testified  aa  to  accused's 
good  character  could  be  asked  on  cross-examina- 
tion whether  he  had  not  stated  to  the  officer  who 
was  required  to  arrest  accused  that  accused  was 
a  bad  man  and  dangerous  when  drunk,  and 
might  kill  him,  such  evidence  tending  to  contra- 
dict witness'  character  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  §|  1228-1232 ;  Dec  Dig.  |  887.*] 

Appeal  from  Superior  Gourt,  Granville 
Gounty;   Daniels,  Judge. 

G.  Houston  Dove  was  convicted  of  man- 
ilaugbter,  and  he  appeals.    Affirmed. 

Indictment  for  murder  tried  at  February 
term,  1911.  At  the  conclusion  of  the  testi- 
mony, the  solicitor  made  formal  announce- 
ment that  the  state  would  not  ask  for  con- 
viction of  murder  in  the  first  degree.  The 
court  thereupon  charged  the  jury,  and  ver- 
dict was  rendered  not  guilty  of  the  felony 
and  murder  charged  In  the  bill  of  indict- 
ment, but  guilty  of  manslaughter.  Judgment 
on  the  verdict,  and  the  prisoner  excepted  and 
appealed. 

V.  S.  Btyant  and  B.  S.  Royster,  for  appel- 
lant The  Attorney  General  and  Geo.  L. 
Jones,  Asst  Atty.  Gen.,  for  the  State. 

HOKE,  J.  It  was  chiefly  urged  for  error 
that  his  honor  declined  to  allow  the  Jury  to 
consider  the  plea  of  self-defense,  being  of 
opinion  that  there  were  no  facts  in  evidence 
tending  to  support  such  a  position.  The 
bomicide  was  shown  to  have  occurred  near 
Benehan,  at  about  8  o'clock  at  night,  on  Jan- 
uary 27,  1911;  and  it  appeared:  That  the 
prisoner,  the  deceased,  and  others  were  at  a 
near  beer  stand,  when  the  two  had  a  quar- 
rel, closed  in  a  scuffle,  and  prisoner  got  de- 
ceased down  and  was  on  him.  That  deceas- 
ed begged  pardon.  The  parties  got  up,  and 
more  beer  was  ordered  at  prisoner's  expense. 
The  latter  turned  to  go  out  when  deceased 
struck  him  en  the  side  of  the  head,  knock- 
ing him  out  of  the  door,  and  flat  down  on 
bis  face.  As  he  rose  and  got  up,  deceased 
ran  by  him  and  under  a  horse,  which  was 
bitched  to  a  buggy,  standing  seven  or  eight 
feet  from  the  door.  That  the  prisoner  kick- 
ed at  deceased  as  he  darted  under  the  horse, 
then  ran  around  the  buggy,  and  pursued  the 
deceased  down  the  road.  Fighting  was  heard 
between  them,  and  deceased  was  heard 
to  say,  "Lord  bave  mercy.  He  has  cut  me 
to  death.'*    One  witness  testified  to  this  ex- 


clamation, and  said,  further,  tbat  he  beard 
a  voice,  which  he  took  to  be  prisoner's,  reply: 
"If  I  haven't,  I  will."  That  after  this,  and 
in  about  two  minutes  from  the  time  the  two 
had  disappeared  down  the  road,  the  prisoner 
returned  to  the  beer  stand,  saying  deceased 
had  gone  home.  When  prisoner  came  back, 
he  was  very  bloody,  was  bleeding  himself 
from  a  cut  in  the  neck  or  side  of  the  bead, 
apparently  made  by  the  bottle,  and  was  very 
bloody  on  his  shirt  and  both  sleeves;  the 
right  sleeve  being  the  bloodiest  In  this  con- 
nection a  witness  stated  that  prisoner  said: 
"The  blood  on  my  arm  didn't  come  out  of 
me.  It  came  out  of  the  other  fellow."  The 
body  of  the  deceased  was  found  the  next 
morning,  with  the  throat  cut;  the  doctor 
testifying  that  the  wound  was  sufficient  to 
cause  death.  Another  witness  said  tbat  the 
cut  seemed  to  have  been  done  from  behind, 
About  150  feet  from  the  beer  stand,  30  or  40 
feet  from  the  road,  in  the  direction  the  pris- 
oner and  deceased  had  gone,  there  was  found 
a  pool  of  blood  and  signs  of  a  struggle,  and 
the  shoe  of  the  prisoner  fitted  in  some  of  the 
tracks  near  this  place  and  going  to  it  and 
returning  to  the  road,  and  some  little  dis- 
tance beyond  this  point  was  the  place  where 
the  body  was  found,  and  there  was  the  track 
of  one  person,  that  of  deceased,  from  the 
place  where  the  last  struggle  occurred  to  the 
body. 

The  prisoner,  testifying  in  his  own  behalf, 
admitted  having  entered  into  the  struggle  in 
the  beer  stand,  having  kicked  at  deceased  as 
he  went  under  the  horse,  and  having  follow- 
ed him  around  the  buggy,  and  had  a  few  licks 
with  him,  but  denied  having  followed  him 
down  the  road  or  having  done  the  cutting; 
the  prisoner's  statement  being,  in  part,  as 
follows:  "Joe  said:  'Let's  go  to  the  beer 
stand.'  Four  or  five  of  us  went,  and  I  treat- 
ed the  crowd.  Then  Joe  treated.  While 
drinking  beer,  he  said,  *Some  one  told  me 
you  were  going  to  throw  some  beer  in  my 
face,'  and  I  said,  'If  you  did,  I  was  going  to 
fight  you.'  I  said  it  didn't  amount  to  any- 
thing. Another  time  he  said,  'Don't  throw 
that  beer  in  my  face.'  I  told  him  that  I 
would  not,  and  whoever  told  him  that  I  would 
told  a  lie.  He  said  whoever  called  him  a  liar 
had  to  fight.  I  caught  him  by  the  coat,  and 
be  fell  on  the  fioor;  turned  on  his  side;  tried 
to  get  up.  I  told  him  to  wait  I  believe  be 
proposed  to  fight,  and  I  did  not  want  to  fight; 
but,  if  nothing  else  would  do,  I  could  ac- 
commodate him.  I  told  Mangum  to  give  him 
beer.  I  turned  to  go  home,  and,  as  I  turned 
to  step  out,  he  struck  me  on  the  side  of  the 
head  with  a  beer  bottle,  and  knocked  me  out 
of  the  door.  The  buggy  was  five  or  six  feet 
from  the  door.  As  soon  as  I  recovered,  I 
jumped  up  and  looked  back  in  the  house. 
Then  looked,  and  saw  him  going  under  the 
horse.  I  turned  and  kicked  at  him.  I  ran 
around  buggy,  and  met  him  on  the  other  side. 
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We  passed  several  licks.  Several  people 
were  there  then.  We  went  a  little  further 
.  off,  and  somebody  cut  me  on  the  neck.  I 
ran  far  enough  around  to  get  out  of  the  way, 
5  or  10  steps,  then  turned,  and  came  back  in 
the  door.  I  saw  that  I  was  bleeding  when  I 
got  Inside,  and  don*t  know  what  cat  me. 
Mangum  said  It  was  the  beer  bottle.  I  didn't 
feel  the  cut  tmtil  I  was  outdoors  near  the 
buggy,  knocking.  The  doctor  came.  I  washed 
my  neck  before  he  came,  and  I  didn't  tell  any 
one  that  the  blood  on  my  coat  sleeve  came 
from  the  other  man.  I  don't  remember  hav- 
ing any  knife.  Joe  said  something  about 
fighting  and  cutting,  and  took  out  his  knife. 
I  did  take  my  knife  out,  but  don't  know  what 
became  of  it  1  did  not  open  it  I  told  them 
that  they  might  find  my  knife  at  the  door 
where  the  fight  occurred." 

There  were  other  facts  tending  to  establish 
guilt,  and,  on  perusal  of  the  entire  testimony, 
there  is  no  room  for  doubt  that  the  prisoner 
killed  the  deceased,  and  it  is  equally  clear 
that  his  honor  correctly  ruled  that  there  was 
no  evidence  to  support  the  plea  of  self-de- 
fense. According  to  his  own  statement,  and 
whether  the  occurrence  is  held  to  consist  of 
one  fracas  or  two,  the  prisoner  was  an  ag- 
gressor. 

LI]  In  the  first  place,  "he  caught  the  dece- 
dent by  the  coat  when  he  fell  to  the  floor," 
and,  in  the  second  place,  he  kicked  at  the  de- 
ceased as  he  fied,  and  then,  going  around  the 
buggy,  renewed  the  difilculty  when  there  was 
no  necessity  for  him  to  do  so,  real  or  appar- 
ent, for  his  own  protection,  and  In  either  as- 
pect the  principle  of  self-defense  is  excluded, 
and  the  prisoner  is  guilty  of  manslaughter 
at  the  least. 

.  [2]  The  doctrine  applicable,  as  it  obtains 
in  this  state,  is  stated  in  Garland's  Case  as 
•follows:  "It  is  the  law  of  this  state  that 
where  a  man  provokes  a  fight  by  unlawfully 
assaulting  another,  and  in  the  progress  of 
the  fight  kills  his  adversary,  he  will  be  guilty 
of  manslaughter  at  least,  though  at  the  pre- 
cise time  of  the  homicide  it  was  necessary 
for  the  original  assailant  to  kill  in  order  to 
save  his  own  life."  State  v.  Garland,  138  N. 
0.  678,  60  S.  B.  854,  citing  with  approval 
Foster's  Crown  Law,  p.  276,  and  State  v. 
Brlttain,  89  N.  0.  481.  Apart  from  the  testi- 
mony as  to  the  origin  of  the  dlflaculty,  there 
is  no  error  to  prisoner's  prejudice  certainly 
in  the  verdict  convicting  him  of  the  crime  of 
manslaughter.  State  v.  Kendall,  143  N.  G. 
669-665,  5T  S.  E.  340;  State  v.  Peter  John- 
son, 48  N.  0.  266.  And  this  view  of  the  homi- 
cide is  the  sufficient  answer  to  another  ob- 
jection, earnestly  insisted  on  by  the  prisoner, 
that  his  honor  declined  to  give  his  prayer 
for  instruction  No.  8,  as  follows:  ''A  man 
may  repel  force  by  force  in  defense  of  his 
person  against  one  who  manifestly  intends, 
or  endeavors  by  violence  or  surprise,  to  com- 
mit a  known  felony  such  as  murder  and  the 
likes    In  such  cases  he  is  not  obliged  to  re- 


treat, but  may  pursue  his  adversary  until  be 
has  secured  himself  from  all  danger,  and.  If 
he  kills  him  in  so  doing,  it  is  called  justi- 
fiable self-defense" — ^the  prayer  citing  State  v. 
Dixon,  75  N.  C.  279.  The  decision  In  State 
V.  Dixon  announces  a  correct  principle  of 
law  of  the  facts  as  they  are  there  presented, 
but  it  has  been  several  times  referred  to  as 
sustaining  a  doctrine  of  "rare  and  dangerous 
application,"  and  is  never  permissible  ex- 
cept when  actual  assault  Is  being  made  with 
a  present  purpose  to  kill,  and  with  the  pres- 
ent ability,  real  or  apparent,  to  carry  out 
the  felonious  purpose.  State  v.  Kennedy,  91 
N.  G.  672;  State  v.  Blevins,  138  N.  C.  670. 
50  S.  E.  763.  In  this  last  case,  speaking  to 
the  position,  the  court  said:  "True,  as  said 
in  one  or  two  of  the  decisions,  this  is  a  doc- 
trine of  rare  and  dangerous  application.  To 
have  the  benefit  of  it  the  assaulted  party 
must  show  that  he  is  free  from  blame  in  the 
matter,  that  the  assault  upon  him  was  with 
felonious  purpose,  and  that  he  took  life  only 
when  it  was  necessary  to  protect  himself.  It 
is  otherwise  in  ordinary  assaults,  even  with 
deadly  weapons.  In  such  case  a  man  is  re- 
quired to  withdraw  if  he  can  do  so,  and  to 
retreat  as  far  as  is  consistent  with  his  own 
safety.  State  v.  Kennedy,  91  N.  G.  572.  In 
either  dsise  he  can  only  kill  from  necessity. 
But  in  the  one  he  can  have  that  necessity 
determined  in  view  of  the  fact  that  he  has 
a  right  to  stand  his  ground;  in  the  other,  he 
must  show  as  one  feature  of  the  necessity 
that  he  has  retreated  to  the  wall." 

In  this  case  the  evidence  tends  to  show 
that  the  prisoner  went  around  the  buggy  to 
renew  the  assault  on  the  deceased,  followed 
him  down  the  road,  and  killed  without  ne- 
cessity. Therefore  it  is  that  the  right  of  self- 
defense  and  the  manner  and  extent  of  it,  as 
correctly  stated  and  approved  in  State  v. 
Hill,  141  N.  a  769,  53  S.  E.  311;  State  v. 
Hough,  138  N.  G.  663,  60  S.  E.  709,  and  State 
V.  Dixon,  supra,  may  not  be  allowed  to  avail 
the  prisoner.  Nor  can  the  exceptions  to  the 
rulings  of  the  court  on  questions  of  evidence 
be  sustained.  It  appears  that  on  the  trial 
one  J.  H.  Keith,  a  witness  for  the  prisoner, 
had  testified  to  his  good  character,  and 
the  state,  over  objection,  was  allowed  to 
show  declarations  on  the  part  of  witness  aft- 
er the  occurrence  and  before  the  trial  made 
to  the  oflicer  charged  with  the  duty  of  ar- 
resting the  prisoner,  that  the  latter  was  a 
"bad  man,  dangerous  when  drunk,  and  might 
kill  him,"  etc.;  the  prisoner  relying  upon 
State  V.  Holly,  71  S.  E.  450,  at  the  last  term, 
in  support  of  the  objection. 

[8]  In  that  well-considered  opinion  by  As- 
sociate Justice  Allen,  it  was  correctly  held 
that  a  witness  who  had  testified  to  the  good 
character  of  a  prisoner  being  tried  for  mur- 
der could  not  be  cross-examined  as  to  his 
knowledge  or  having  heard  rumors  of  i»rtic^ 
lar  facts  or  occurrences  which  tended  to  im- 
peach such  character  for   the  purpose  of 
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weakening  the  force  of  the  witness'  testi- 
mony, but  the  eyldonce  admitted  is  not  of 
that  character. 

[4]  On  the  contrary,  it  consisted  of  dec- 
larations from  the  witness  himself,  having  a 
direct  tendency  to  contradict  the  testimony 
he  had  given  in.  prisoner's  favor,  and  was 
clearly  admissible  under  the  principles  ap- 
proved in  the  Holly  Case  and  the  other  deci- 
sions there  cited. 

There  is  no  error  in  the  record,  and  the 
Judgment  of  the  superior  court  is  affirmed. 

No  error. 


067  N.  c.  81) 

TR0LLINGE2R  v.  FLEER. 

(Supreme  Court  of  North  Carolina.     Nov.  15, 

1911.) 

1.   MaSTEB  and  SeBVANT  (I  6*>— CONTBACT  OP 
EUPLOTlCENI^AonON  FOB   BbBAOH— SUITI- 

ciBNGT  OF  Evidence. 

Evidence  in  an  actioh  for  breach  of  con- 
tract by  which  defendant  agreed  to  employ 
plaintiff  and  his  sons  on  defendant's  farm  held  to 
show  such  a  contract  as  claimed  by  plaintiff. 

[Ed.  Not6.~For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  6.*] 

2.  Masteb  and  Sbbvant  (S  40*)— Wrongful 
Discharge— Actions— BuBDEN  of  Pboof. 
The  burden  was  upon  defendant  in  an  ac- 
tion against  him  for  breach  of  a  contract  to  em- 
ploy plaintiff  to  show  that  plaintiff  was  right- 
fully discharged  after  his  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  47 ;   Dec.  Dig.  §  40.*] 

8.  Masteb  and  Sebvant  Q  73*)— Discharge 

—Wages. 

Where  plaintiff  was  employed  by  defendant, 
he  could  not  recover  wages  stipulated  by  the 
contract,  if  he  was  rightfully  discharged  by  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  09;  Dec  Dig.  §  73.*] 

4.  Tbial  (I  256*)— iNSTBUcnoNs— Requests. 
If  the  instructions  were  not  as  explicit  as 
defendant  desired,  he  should  have  requested  spe- 
cial instructions  to  make  them  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  628-^1 ;   Dec.  Dig.  |  256.*] 

0.   GONTBACTB    (§    16*)— AflSENT    OF    PABTIEa— 

Nbcessitt. 

Parties  to  a  contract  must  assent  to  the 
same  thing  in  the  same  sense. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  72 ;   Dec  Dig.  §  16.*] 

6.  Pbincipal  and  Agent  (§  92*)— Contbaots 
—Absent  bt  Agent. 

The  party  to  a  contract  may  assent  thereto 
by  an  agent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  |  92.*] 

7.  Pbincipal  and  Agent  (§8  8,  14*)— Exist- 
ence OF  Relation. 

An  agency  may  be  conferred  by  express 
authority  given  by  the  principal  or  by  the  prin- 
cipal's conduct  in  holding  the  agent  out  as  such. 
[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  16,  27^;  Dec  Dig. 
§1  8.  14.*] 

8.  Pbincipal  and  Agent  (|  25*)— E^tablish- 
ment— Relation— AoENCT  bt  E)8toppel. 

One  who  by  word  or  conduct  represents 
that  another  is  his  agent  is  estopped  to  d^ny 
such  agency  as  against  a  third  person  dealing 


with  the  purported  agent  on  the  strength  of  such 
representations. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  42 ;  Dec  Dig.  {  25.*] 

9.  Pbinotpal  and  Agent  ({  20*)— Existenob 
OF  Relation— Evidence. 

In  an  action  for  breach  of  a  contract  em- 
ploying plaintiff  as  a  farm  manager  claimed  to 
have  beeo  made  by  defendj«.nt'8  brother  as  agent, 
the  fact  that  defendant  put  his  brother  in  gen- 
eral charge  of  his  business  with  apparent  right 
to  make  contracts  of  employment  was  admissible 
upon  the  question  of  his  agency  to  make  the 
contract  with  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  i  20.*] 

10.  Pbinoipal  and  Agent  (|  170*)— Acts  of 
Agent- Ratification. 

A  principal  by  assenting  to  the  acts  of  one 
who  acts  as  his  agent  without  authority  is 
bound  by  way  of  ratification. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {§  638-643;  Dec  Dig.  | 
170.*] 

11.  Pbincipal  and  Agent  (§  23*)— Agenot— 
Evidence. 

Evidence  in  an  action  for  breach  of  a  con- 
tract employing  plaintiff  as  a  farm  manager, 
claimed  to  have  been  made  by  defendant's  broth- 
er as  his  agent  held  to  sustain  a  finding  that 
the  brother  was  authorized  to  make  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  §  23.*] 

12.  Pbincipal  and  Agent  (|  173*)— Ratifi- 
cation—Sufpicienot  OF  Evidence. 

Evidence  held  to  sustain  a  finding  that  de- 
fendant ratified  the  act  of  his  brother  in  employ- 
ing plaintiff  to  act  as  farm  manager. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  §  173.*] 

13.  Appeal  and  Ebbob  (|  1002*)— Findings— 
Conclusiveness. 

It  is  for  the  jury  in  the  trial  court  to  de- 
cide questions  upon  conflicting  evidence. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  §|  3935-3937;    Dec  Dig.  | 

Appeal  from  Superior  Court,  Davidson 
County;   LiyoD,  Judge. 

Action  by  R.  H.  TroUinger  against  F.  H. 
Fleer.  From  a  Judgment  for  plaintifT,  de- 
fendant appeals.    Afiarmed. 

This  action  was  brought  by  the  plaintiff 
for  loss  of  wages  for  himself  and  his  two 
sons  for  12  months,  alleging  that  he  made  a 
contract  to  work  for  the  defendant  on  his 
farm  near  Thomasville  for  one  year  from 
July  1,  1909,  at  the  price  of  $1,200  and  $1 
per  day  for  each  of  plaintilTs  sons,  said  pay- 
ments to  be  made  monthly,  and  also  for 
expenses  of  moving  his  furniture  to  the  de- 
fendant's farm,  and  for  loss  incurred  in  giv- 
ing up  his  position,  which  he  claimed  he  fill- 
ed, with  some  other  parties.  The  defend- 
ant denied  that  he  had  ever  hired  either  the 
plaintiff  or  his  sons,  and  alleged  that  the 
proposal  to  hire  them  was  altogether  tenta- 
tive, and  was  dependent  upon  his  interview 
with  the  plaintiff  at  the  defendant's  farm, 
as  appears  in  the  last  clause  in  defendant's 
letter  to  plaintiff,  dated  June  22,  1909,  in 
which  he  says:   "I  will  look  for  an  immedi- 
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ate  reply,  after  receivliig  which,  I  will  make , 
it  convenient  to  meet  you  at  an  early  date/' 
The  defendant  further  alleges  that  the  plain- 
tiff had  made  certain  representations  as  to 
his  qualifications  to  do  the  work  required 
with  machinery,  which  he  ascertained  were 
not  true,  as  he  could  not  operate  the  ma- 
chinery with  which  the  defendant  expected 
to  farm.  The  defendant  further  denied  that 
he  had  made  any  contract  for  the  hire  of 
the  hoys,  but  the  court  treated  the  hiring  of 
the  plaintiff  and  the  two  sons  as  an  entire 
contract  The  plaintiff  and  his  sons  were 
discharged  by  the  defendant  and,  they  al- 
lege, without  Just  cause  or  excuse.  The  de- 
fendant contended  at  the  trial  that  there  was 
no  sufficient  contract  of  hiring  between  the 
plaintiff  and  himself,  and  that  his  brother, 
M.  L.  Fleer,  who  actually  hired  the  plaintiff 
and  his  boys  upon  the  terms  mentioned,  had 
no  authority  from  him  to  do  so.  This  re- 
quires a  summary  of  the  testimony.  On 
June  7,  1909,  plaintiff  mailed  to  the  defend- 
ant, from  Seneca,  S.  C,  a  letter,  in  which 
he  proposed  to  hire  himself  as  manager,  and 
his  boys  as  laborers,  to  the  defendant,  who 
owned  and  cultivated  a  farm  in  Davidson 
county,  making  a  formal  application  for  the 
positions.  Defendant  answered,  June  16, 
1909,  as  follows:  "I  believe  you  would  be 
the  man  for  the  job,  and  if  you  will  tell 
me  what  pay  you  expect  I  am  willing  to  take 
the  matter  into  consideration.  Figure  upon 
straight  wages  by  the  month,  or  year,  as  I 
do  not  care  to  share  crops.  Your  reply 
should  be  sent  to  my  Phila.  office  to  reach 
me  promptly.  Use  the  enclosed  envelope." 
To  this  letter  plaintiff  replied,  proposing  to 
hire  himself,  as  manager,  at  $1,200  a  year, 
and  each  of  his  boys  at  the  wages  of  *'a 
common  day  laborer."  Defendant  acknowl- 
edged the  receipt  of  this  letter  June  22, 
1909,  in  a  letter  of  that  date,  and  then  pro- 
ceeded as  follows:  *'I  am  very  favorably  im- 
pressed with  the  statement  you  make  re- 
garding your  ability,  and  I  have  no  doubt 
that  if  I  were  to  engage  you,  we  could  get 
along  nicely.  The  only  house  I  have  in 
which  it  would  be  practical  for  you  to  live, 
in  order  to  have  the  place  under  supervision, 
is  the  tenant  house  now  occupied  by  a  col- 
ored man.  This  only  has  four  rooms,  but 
could  be  enlarged  by  a  second  story,  where- 
by it  would  be  large  enough  to  accommodate 
you.  I  should  like  to  send  the  present  ten- 
ant of  this  house  away  not  later  than  July 
Ist,  if  you  could  be  ready  to  paove  in  by 
that  time  with  only  part  of  your  family.  I 
would  then  immediately  start  to  erect  an  ad- 
dition large  enough  to  accommodate  you  all. 
It  would  require  one  or  two  of  your  boys 
to  take  care  of  the  work  around  the  barn 
and  place,  and  they  should  come  along  with 
you  at  once.  The  wages  for  common  farm 
labor  around  our  parts  is  $1.00  per  day,  and 
your  boys  will  have  to  start  at  that  price. 
If  you,  yourself,  could  start  in  on  July  Ist, 
I  should  like  to  have  an  immediate  answer 


by  telegraph,  in  order  to  give  the  colored 
man  now  in  the  tenant  house  a  chance  to 
look  for  work  elsewhere,  and  make  other  nec- 
essary arrangements."  In  answer  to  this 
letter,  plaintiff  wired  defendant,  June  28th, 
as  follows:  "Will  start  to  work  July  1,  with 
one  boy.  Will  be  here  to-day."  Plaintiff 
testified:  That  on  June  30,  1909,  he  went 
to  the  farm  with  one  of  his  sons  for  the 
purpose  of  making  preparations  to  move  into 
the  house  with  his  family,  and  to  do  the 
work  assigned  to  them.  He  found  there  M. 
L.  Fleer,  defendant's  brother,  who  had  en- 
tire charge  and  control  of  the  farm,  defend- 
ant being  absent  and  at  his  home  in  Phila- 
delphia.  Pa.  That  M.  L.  Fleer  directed  the 
work  on  the  farm,  kept  the  time  of  the  em- 
ployes, and  paid  them  their  wages,  issuing 
checks  for  F.  H.  Fleer.  He  then  stated  that 
M.  L.  Fleer  told  him  "to  move  into  the  house," 
and  also  put  him  and  his  son  to  work.  When 
he  first  met  M.  L.  Fleer  at  the  farm,  he  said 
to  plaintiff:  "This  is  Mr.  Trolllnger,  is  itr' 
to  which  the  plaintiff  replied,  "Yes."  He 
then  said:  "I  was  looking  for  you.  Had  a 
letter  from  Brother  that  you  would  be  here 
to-morrow  to  go  to  work;  and  where  are 
the  boys?*'  to  which  witness  replied  that  he 
had  not  agreed  to  bring  but  one,  and  he 
was  with  him.  M.  L.  Fleer  also  told  him 
that  he  had  the  house  cleaned  up  ready  for 
him  to  move  into,  but  he  was  to  have  two 
boys.  Witness  told  him  he  would  furnish 
the  other  one  later,  that  he  had  wired  to 
the  defendant  that  he  would  bring  one,  and 
he  had  him  with  him.  Plaintiff  testified  fur- 
ther as  follows:  He  had  worked  nine  days, 
and  was  taken  sick  and  had  to  go  to  bed,  but 
before  he  went  to  bed  the  defendant  came, 
but  he  had  no  conversation  with  him  except 
with  regard  to  work;  talked  to  him  fre- 
quently about  the  work;  was  working  Just 
as  a  hand  with  the  rest  The  defendant  was 
on  the  farm  only  two  days.  The  second 
day  he  was  there  the  plaintiff  went  over  to  see 
him,  and  spoke  to  him,  and  the  defendant 
said,  "I  am  afraid  I  have  made  a  mistake 
and  hired  a  sick  man,"  to  which  the  plaintiff 
replied,  "Yes,  I  am  sick.  I  guess  I  will  get 
well  or  die  off  your  hands."  That  the  de- 
fendant then  excused  himself,  and  he  has 
never  spoken  to  «him  since.  He  left  for 
Philadelphia  that  night  There  was  evi- 
dence tending  to  contradict  the  plaintiff's 
proof  as  to  the  authority  of  M.  L.  Fleer  to 
make  the  contract  and  as  to  what  the  de- 
fendant had  said  to  the  plaintiff  when  he 
was  sick;  the  general  trend  of  the  evidence 
on  the  part  of  the  defendant  being  to  show 
that  no  contract  was  made  unless  by  the  let- 
ters which  passed  between  the  parties,  and 
there  was  also  evidence  on  the  part  of  the 
plaintiff  tending  to  show  that  he  and  his 
boys  had  complied  with  the  contract  to  the 
date  of  their  discharge,  and  that  the  diet- 
charge  was  wrongful,  and  evidence  on  the 
part  of  the  defendant  to  the  contrary. 
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The  Jndge  substantially  charged  the  jury 
to  find  whether  the  contract  of  hiring  was 
entered  Into  by  the  parties,  as  alleged  by  the 
plaintiff,  and  that  if  the  plaintiff  and  his 
boys,  after  the  telegram  of  June  28th  was 
sent  to  the  defendant,  went  to  the  farm  and 
were  put  to  work  by  M.  L.  Fleer,  and  he 
was  the  agent  of  the  defendant  for  that 
purpose,  the  plaintiff  would  be  entitled 
to  recover  the  contract  price,  less  what 
he  and  his  sons  had  since  received  for  their 
services  elsewhere,  unless  the  jury  should 
find  that  they  were  rightfully  discharged,  the 
burden  to  prove  that  fact  being  upon  the  de- 
fendant, and  if  the  jury  found  that  there 
was  no  contract,  or  if  there  was  one  and  the 
plaintiff  and  his  sons  were  rightfully  dis- 
charged for  a  breach  thereof,  their  verdict 
should*  be  for  the  defendant  There  was  a 
verdict  for  the  plaintiff  and  judgment  there- 
on.   Defendant  appealed. 

A.  F.  Sams»  F.  G.  Bobbins,  and  Watson, 
Buxton  &  Watson,  for  appellant  T.  J.  Je- 
rome and  B.  E.  Baper,  for  appellee. 

WALKEB,  J.  (after  stating  the  facts  as 
above),  [t-3]  There  was  ample  evidence  to 
show  that  a  contract  for  the  hire  of  plaintiff 
and  his  sons  had  been  made,  by  the  defend- 
ant and  we  think  the  case  was  fairly  sub- 
mitted to  the  jury,  with  proper  instructions 
as  to  the  law.  The  motion  to  nonsuit  and 
the  prayer  for  peremptory  instructions  were 
therefore  properly  overruled. 

[4]  The  charge  may  not  have  been  as  full 
or  as  explicit  as  defendant  may  have  desired 
It  to  be,  but  if  not  so,  they  should  have 
asked  for  special  instructions  so  that  it 
might  be  made  so.  McKinnon  v.  Morrison. 
104  N.  G.  854,  10  S.  E.  513;  Simmons  v. 
Davenport  140  N.  G.  407,  53  S.  B.  225;  State 
V.  Yellowday,  152  N.  C.  793,  67  S.  E.  480. 
We  have  no  doubt  that  the  learned  judge 
would  promptly  have  complied  with  any  such 
request 

We  need  not  decide  the  case  by  an  answer 
to  the  question  whether  the  letters  constitut- 
ed a  definite  offer  and  the  filing  of  plaintiff's 
telegram  an  acceptance  thereof  as  of  the 
date  of  such  filing,  without  regard  to  the 
fact,  if  true,  as  defendant  testified,  that  he 
did  not  receive  the  telegram  before  he  left 
Philadelphia,  or  to  any  loss  or  delay  in 
transmission,  or  to  any  other  casualty  which 
prevented  a  receipt  of  plaintiff's  notice  of 
acceptance.  This  subject  is  fully  discussed 
in  Glark  on  Gontracts  (2d  Ed.)  pp.  25-27;  1 
Wharton  on  Gontracts,  f  18;  1  Parsons  on 
Gontracts  (9th  Ed.)  ♦pp.  475-485,  all  citing 
and  commenting  upon  the  celebrated  case  of 
Dunlop  V.  Higgins,  1  H.  L.  Gases  381. 

[6,6]  There  is.  of  course,  no  contract  un- 
less the  parties  assent  to  the  same  thing  In 
the  same  sense,  but  it  is  not  necessary  that 
the  assent  should  be  given  by  the  party  him- 
self, as  it  may  be  given  by  his  agent  and  it 


was  in  this  way  that,  the  case  was  submitted 
to  the  jury. 

[7]  The  real  question  then  is.  Was  there 
evidence  in  the  case  that  M.  L.  Fleer  was 
the  agent  of  the  defendant  to  make  the  con- 
tract, and  this  agency  could  be  established 
by  express  authority  given  to  him  or  by  the 
conduct  of  the  defendant  In  holding  him  out 
as  an  agent  for  that  purpose.  He  was  cer- 
tainly willing  to  contract  with  the  plaintiff 
upon  the  terms  stated  in  the  letter  of  June 
21st  and  22d.  The  evidence  tends  to  show 
that  he  had  left  M.  L.  Fleer  in  full  charge 
of  his  farm,  with  apparent  authority  to  act 
for  him  in  the  premises,  and  there  was  also 
evidence  that  he  afterwards  recognized  him 
as  his  agent  by  ratifying  what  he  had  done 
and  with  knowledge  of  the  facts. 

[8]  "Where  a  person  by  words  or  conduct 
represents  or  permits  it  to  be  represented 
that  another  person  is  his  agent  he  will  be 
eetoppe^d  to  deny  the  ag^icy  as  against  third 
persons  who  have  dealt  on  the  faith  of 
such  representation  with  the  person  so  held 
out  as  agent  even  if  no  agency  existed  in 
fact"    Tiffany  on  Agency,  p.  34. 

[9]  This  has  been  called  an  agency  by  es- 
toppel, but  whether  the  defendant  was  es- 
topped or  not,  the  fact  of  the  defendant's 
having  put  M.  L.  Fleer  in  general  charge  of 
his  business  with  the  apparent  right  to 
make  contracts  of  employment  is  competent 
to  be  considered  by  the  jury  upon  the  ques- 
tion whether  an  agency  existed  or  not  The 
rule  is  thus  stated  in  Beinhard  on  Agency, 
§§  89a-92,  especially  in  section  91:  ''The  doc- 
trine of  estoppel  as  applying  to  agency  may, 
therefore,  be  summarized  that  where  a  par- 
ty holds  out  another  as  his  agent,  or  has 
knowingly  allowed  such  person  to  act  for  him 
in  one  or  more  similar  transactions  without 
objection,  he  will,  as  a  general  rule,  be  es- 
topped to  deny  the  agency,  whether  it  in 
fact  existed  or  not  if  a  third  party,  without 
knowing  the  real  state  of  the  matter,  and 
acting  in  good  faith,  and  as  a  reasonable 
man  would  act  from  the  appearance  of 
things  as  created  by  the  supposed  principal, 
relies  upon  the  existence  of  the  agency  and 
deals  with  the  supposed  agent  as  such,  if  the 
transaction  be  within  the  real  or  apparent 
scope  of  the  authority  exercised." 

[101  But  "it  is  not  necessary,  however, 
that  the  principal's  assent  or  sanction  be 
^iven  in  advance  of  the  performance  of  the 
transaction  which  constitutes  the  subject- 
matter  or  purpose  of  the  agency.  If  his  as- 
sent be  obtained  after  the  transaction  by  a 
confirmation  of  the  assumed  relation.  It  is 
equally  binding  and  efficacious.  Such  a  con- 
firmation of  the  authority  of  the  supposed 
agent  is  called  a  ratification."  Beinhard  on 
Agency.  I  96.  This  assent  is  equivalent  to 
prior  authority.  "The  relation  of  principal 
and  agent  is  created  by.  ratification  when 
one  person  adopts  an  act  done  by  another 
person,  assuming  to  act  on  his  behalf,  but 
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without  autborlty  or  In  excess  of  authority, 
with  the  same  force  and  effect  as  If  the  re- 
lation had  been  created  by  appointment" 
Tiffany  on  Agency,  p.  46. 

[11,12]  There  were  facts  and  circumstanc- 
es which  the  jury  might  well  have  found 
from  the  evidence  to  exist,  and  which  would 
reasonably  induce  a  careful  and  prudent  per- 
aon  to  suppose  that  M.  Lu  Fleer  was  clothed 
with  sufficient  authority  to  make  the  con- 
tract of  hiring,  and  certainly  there  was  am- 
ple evidence  to  support  a  finding  that  the 
defendant  had  ratified  his  acts. 

[131  There  was  a  direct  conflict  betweoi 
the  plaintiff  and  the  defendant  in  their  tes- 
timony upon  this  question,  but  it  was  for 
the  Jury  to  pass  upon  the  evidence,  and  to 
find  the  truth  of  the  matter.  If  defendant 
held  his  brother  out  as  his  agent,  and  there- 
by induced  others  to  act  to  their  prejudice, 
upon  the  assumption  that  he  had  full  au- 
thority to  represent  him,  it  is  the  same  in 
law  as  if  he  had  expressly  authorized 
him  to  do  so,  or,  if  he  ratified  what  he 
did,  it  is  the  same  as  if  he  had  actually 
and  expressly  conferred  the  requisite  au- 
thority. In  either  case,  he  is  bound.  Bank 
V.  Hay,  143  N.  C.  326,  55  S.  E.  811. 
This  covers  all  the  exceptions  to  evidence, 
refusal  to  nonsuit,  refusal  to  Instruct  as 
requested,  and  to  the  charge  as  given.  It  Is 
to  be  noted  that  the  exceptions  to  the  charge 
were  taken  to  instructions  which  had  al- 
ready been  given  without  exception;  in  oth- 
er words,  to  the  repetition  of  those  instruc- 
tions. But  waiving  that  defect,  we  place 
our  decision  upon  another  ground.  The 
question  was  really  one  of  fact  which  the 
jury  have  found  against  the  defendant 
They  believed  the  plaintiff's  version. 

A  careful  review  of  the  case  leads  us  to 
the  conclusion  that  the  learned  judge  com- 
mitted no  error  at  the  triaL 

No  error. 


(157  N.  C.  691) 

STATE  V.  NEVILLE. 

{Supreme  Court  of  North  Carolina.     Nov.  15, 

1011.) 

1.  Criminal  Law  (J  1173*)— AppeaIt-Habic- 
LESS  Ebrob^Instbuctions. 

In  a  prosecution  for  the  theft  of  a  mute, 
where  it  appeared  that  accused  and  his  nephew 
met  at  a  certain  place  for  the  avowed  purpose 
of  trading  horses,  that  accused  left  his  nephew, 
and  was  gone  some  time,  and  returned  witn  the 

grosecuting  witness'  mule,  and  that  he  gave 
is  nephew  some  money  and  a  pistol,  and  told 
him  to  take  the  mule  and  sell  him  in  an  ad- 
joinine  state,  and  the  court  instructed  the  jury 
that  tney  should  consider  accused's  recent  pos- 
session of  the  mule  as  only  a  circumstance  as 
passing  upon  his  guilt,  the  failure  of  the  court 
to  charge  that  the  recent  possession  of  the  prop- 
erty raised  a  presumptiou  of  guilt  did  not  in- 
jure accused ;  the  instruction  given  being  more 
favorable  to  him. 

[Ed.    Note.— For   other    cases,    see   Criminal 
Law,  Dec.  Dig.  |  1173.*] 


2.   LaBCENT   (I   51*)— PBOSECTTTION— EVIDKNCE 

—Possession  of  Stolen  Pbopebtt. 

Recent  possession  of  stolen  property  is  a 
circumstance  tending  to  show  the  guilt  of  the 
possessor  on  his  trial  for  stealing  such  property. 

[Ed.    Note.— For   other    cases,    see    Larceny, 
Cent  Dig.  H  144-146 ;   Dec  Dig.  f  51.*] 


3.  Cbihinal  Law   (|   784*)— Instbuction 

ClBCTTliSTANTIAL  EVIDENCE. 

In  a  prosecution  for  stealing  a  mule,  where 
it  appeared  that  accused  and  his  nephew,  with 
the  ostensible  purpose  of  trading  horses,  went 
to  a  point  near  the  bam  of  the  prosecuting  wit- 
ness, and  that  accused  left  his  nephew  and  re- 
turned with  a  mule  belonging  to  prosecuting 
witness,  and  gave  his  nephew  money  and  a  pis- 
tol, telling  him  to  sell  the  mule  In  an  adjoining 
state,  these  facts  being  testified  to  by  the  neph- 
ew, a  special  charge  upon  circumstantial  evi- 
dence was  unnecessary ;  the  case  depending  up- 
on the  credit  given  the  testimony  of  the  nephew. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  784.*] 

4.  Cbiminal   Law   (f   784*)— Inbtbuctions— 

ClBCUMSTANTIAL  EVIDENCE. 

In  a  criminal  prosecution  resting  upon  cir- 
cumstantial evidence,  there  is  ho  necessity  for 
a  formal  charge  upon  the  value  of  circumstantial 
evidence,  it  being  sufficient  that  the  jury  be 
clearly  instructed  that  unless,  after  due  consid- 
eration, they  are  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  defendant,  they  should  ac- 
quit. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1883-1888;  Dec.  Dig.  f 
784.*] 

5.  Cbiminal  Law  (i  1169*)— Appeal— Habm- 
LESS  Ebbob. 

In  a  prosecution  for  stealing  a  mule,  where 
defendant  s  nephew,  who  had  b^n  convicted  of 
receiving  the  mule  trom  defendant  knowing  it  to 
be  stolen  property,  testified  that  he  wrote  a 
letter  to  the  sheriff  stating  that  he  had  not  stol- 
en the  mule,  the  testimony  was  not  prejudicial 
to  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  1160.*] 

6.  CBiiaNAL  Law  (|  401*)— IBvidsncb— Best 

AND  SeCONDABT— COLLATEBAL  MaTTEBS. 

In  a  prosecution  for  stealing  a  mule,  a  let- 
ter written  by  defendant's  nej^ew,  who  had 
already  been  convicted  of  receiving  the  mule, 
knowing  it  to  be  stolen  property,  and  wfaio  testi- 
fied against  defendant,  which  stated  that  the 
nephew  did  not  steal  the  mule,  was  collateral  to 
the  issue,  and  its  contents  could  be  shown  with- 
out producing  the  originaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  884 ;   Dec.  Dig.  f  401.*] 

7.  Witnesses  (f  414*)  —  Impbaohment— Cob- 

BOBOBATION. 

Where  a  witness  has  been  im[^eached,  evi- 
dence of  declarations  similar  to  his  testimony 
given  at  the  trial  is  admissible  in  corroboration. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  f  414.*] 

8.  Cbiminal  Law  (||  1166%,  1171*)— Appeal 
— Habmless  Ebbob. 

In  a  prosecution  for  larceny,  where  an  ac- 
complice testified  against  accused,  and  the  sih 
lid  tor  stated  that  he  would  not  ask  the  jury 
to  convict  upon  the  sole  and  unsupported  testi- 
mony of  the  accomplice,  and  the  judge  repeated 
that  remark  in  his  charge  to  the  jury,  such  re- 
marks were  in  no  way  prejudicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  ff  1166%,  1171.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  4k  Am.  Dig.  Koy  No.  Berieo  4k  Rep'r  Inaoieo 
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d.  Obiminal  Law  (f  510*)— Pbobeoution— B}v- 

iDENc»— Weight. 

A  conyiction  of  larceny  may  be  had  on  the 
ansupport;ed  testimony  of  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Gent  Dig.  f§  1124-1126 ;   Dea  Dig.  1 510.*] 

Appeal  from  Superior  Ck>tirt,  Alamance 
County;  Daniels,  Judge. 

Richard  Neville  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

The  defendant  was  Indicted  In  the  court 
below  for  the  larceny  of  a  mule,  the  proper- 
ty of  Walter  Shepherd.  The  mule  was  last 
seen  by  its  owner  the  fourth  Sunday  night 
in  August,  at  about  sundown,  and  it  was  not 
missed  from  the  stable  until  the  next  day  at 
about  4  o'clock  a.  m.  He  was  found  by  Shep- 
herd several  weeks  afterwards,  near  Martins- 
ville, Va.,  with  a  saddle  belonging  to  W.  L. 
Spoon  and  a  bridle  belonging  to  the  defend- 
ant, who  lived  with  Spoon.  After  the  mule 
was  stolen,  the  defendant  left  home. 

John  Cole,  a  witness  for  the  state,  who  had 
been  convicted  of  receiving  the  mule  from 
the  defendant,  knowing  it  to  have  been  stol- 
en, testified:  That  the  defendant  came  to 
him  when  he  was  working  for  one  Joe  Cobb, 
and  told  him  that  he  wanted  him  to  assist 
in  some  horse  trading.  Cole  at  first  said  he 
could  not  go,  but  finally  assented,  and  it  was 
agreed  that  he  would  meet  the  defendant  on 
the  following  Sunday,  which  he  failed  to  do, 
but  they  did  meet  afterwards  at  Burlington 
on  the  night  the  mule  was  stolen.  They  rode 
in  a  buggy  to  a  bridge  over  the  creek,  which 
is  two  mUes  from  the  home  of  W.  L.  Spoon, 
the  brother-in-law  of  the  defendant  and  an 
uncle  of  Cole,  and  three  miles  from  the  house 
of  the  prosecutor,  from  whose  stable  the 
mule  was  taken.  Cole,  being  on  unfriendly 
terms  with  Spoon,  refused  to  go  nearer  the 
house  than  the  bridge,  and  stopped  there  to 
wait  for  the  defendant's  return;  the  defend- 
ant having  told  him  that  he  was  going  to  get 
a  mare  and  a  colt  which  he  had  in  Spoon's 
bam.  When  the  defendant  returned,  he  had 
a  mule,  which  was  identified  as  the  one  tak- 
en from  the  stable  of  Shepherd  that  night. 
The  defendant  told  Cole  to  take  the  mule  and 
trade  or  sell  it,  and  he  could  have  all  over 
$50  that  he  could  get  for  it  The  defendant 
at  the  same  time  gave  him  a  pistol  to  carry 
with  him  for  protection,  and  $2.50  in  money, 
and  suggested  that  it  might  not  be  a  bad  idea 
for  him  to  change  his  name  after  he  had 
left  with  the  mule,  in  order  that  he  might 
not  have  any  trouble.  Cole  took  the  mule  to 
Virginia  and  sold  him,  receiving  $5  in  cash 
and  a  note  for  $60.  On  his  return  he  told 
the  defendant  what  had  been  done,  and  gave 
him  the  pistol  which  had  been  borrowed  and 
$2.50  in  money.  A  few  days  after  Cole's  re- 
turn from  Virginia,  the  defendant  went  to 
see  him,  and  told  him  that  a  warrant  had 
been  issued  for  him  for  stealing  the  mule, 
and  advised  him  to  "hit  the  bushes."     He 


asked  Cole  for  the  pistol,  and  It  was  given 
to  him.  There  was  evidence  ten^ng  to  show 
that  the  prosecutor  traced  the  mule  from  his 
home  to  the  bridge  by  tracks  which  wer* 
made  both  by  the  mule  and  the  man  who  had 
taken  him,  which  tracks  were  made  by  the 
same  number  of  shoes  as  those  worn  by  the 
defendant  The  defendant  introduced  evi- 
dence tending  to  contradict  the  witness  for 
the  state,  and  to  show  that  he  was  not  at 
the  bridge  with  Cole. on  the  night  the  mule 
was  stolen,  nor  at  any  other  time,  and  each 
side  introduced  testimony  in  corroboration  of 
its  witnesses.  It  was  admitted  on  the  trial 
that  the  mule  had  been  stolen  from  Shepherd, 
but  the  defendant  denied  that  he  was  the 
thief,  and  offered  evidence  as  to  his  good 
character. 

There  was  a  verdict  of  guilty,  and  from 
the  judgment  thereon  the  defendant  appealed. 

Parker  &  Parker  and  Long  &  Long,  for  ap- 
pellant Attorney  General  Bickett  afid  Geo. 
L.  Jones,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1  ]  We  will  have  to  deal,  in  this  case, 
largely  witii  the  question  as  to  the  nature  of 
the  evidence  and  its  legal  significance,  and  it 
is  therefore  necessary  to  examine  the  testi- 
mony introduced  by  the  state  and  the  defend- 
ant in  order  to  ascertain  if,  in  any  view  of 
it,  the  defendant  was  entitled,  without  ask- 
ing for  them,  to  special  instructions  upon  the 
law  relating  to  recent  possession  and  circum- 
stantial evidence.  We  do  not  think  the  case 
called  for  specific  Instructions  of  the  kind  de- 
fendant now  contends  should  have  been  giv- 
en. The  evidence,  when  properly  viewed, 
tended  either  to  acquit  or  convict  the  defend- 
ant without  the  necessity  of  any  special  con- 
sideration of  the  probative  force  of  recent 
possession  or  of  evidence  by  circumstances. 
The  proof  on  the  part  of  the  state,  briefiy 
stated,  was  that  the  defendant  and  Cole,  his 
nephew,  it  must  be  underst6od  being  younger 
than  he  was,  and  naturally  under  his  Infiu- 
ence,  had  agreed,  at  the  defendant's  solicita- 
tion, to  meet  at  a  certain  place  for  the  pur- 
pose of  trading  horses,  but  really  with  the 
design  of  stealing  the  mule,  as  the  gravely 
suspicious  circumstances  strongly  indicate. 
They  met  in  Burlington,  according  to  agree- 
ment, or  by  accident,  which  makes  no  differ- 
ence, and  drove  in  a  buggy  to  the'bridge  over 
the  creeks  two  miles  from  W.  L.  Spoon's  and 
three  miles  from  the  prosecutor's  home. 
There  was  evidently  a  conspiracy  to  steal  the 
mule,  and  that  would  .seem  to  have  been  the 
sole  object  of  the  journey,  the  swapping  of 
horses  being  a  mere  sham  or  pretense,  as 
the  jury  apparently  found  it  to  be.  The  de- 
fendant left  John  Cole,,  the  state's  witness, 
and  went  to  W.  L;  Spoon's  home,  where  he 
got  a  saddle  and  bridle.  He  then  went  to 
the  stable  of  the  prosecutor  and  got  the  mule. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


800 


72  SOUTHEASTERN  REPORTER 


(N.a 


and  rode  him  to  the  meeting  place  at  the 
cridge,  where  he  told  Cole  that  he  had 
swapped  the  colt  for  the  mule.  He  then  sent 
OoJe  on  his  way  to  Virginia  with  the  mule, 
tor  the  purpose  of  selling  or  trading  him, 
armed  him  with  a  pistol  for  protection,  and 
supplied  him  with  money  for  the  journey, 
and  when  he  returned,  after  the  sale  of  the 
mule,  he  received  a  part  of  the  money  and 
the  pistol  from  Cole.  Upon  this  statement  of 
the  facts  we  do  not  see  how  the  defendant 
could  have  been  benefited  by  a  charge  from 
the  court  as  to  the  weight  which  they  should 
give  to  the  fact  of  recent  possession.  If  Cole 
told  the  truth  and  the  jury  believed  him,  the 
possession  of  the  mule  by  the  defendant  was 
about  as  recent  as  it  was  possible  for  it  to 
be,  but  the  judge,  instead  of  instructing  the 
jury  that,  owing  to  its  nature,  the  law  rais- 
ed a  presumption  of  guilt  from  such  a  pos- 
session, he  told  the  jury  that  they  should 
consider  it  as  only  a  circumstance  in  passing 
upon  the  defendant's  guilt,  for  he  nowhere 
charged  the  jury  that  there  was  any  pre- 
sumption either  of  law  or  fact  as  to  the  de- 
fendant's guilt  This  charge  was  much  more 
favorable  to  the  defendant  than  it  would 
have  been  if  the  court  had  told  the  jury,  in 
accordance  with  the  rule  of  law,  that  special 
weight  should  be  given  to  the  fact  of  recent 
possession. 

[2]  The  charge  is  sustained  by  the  case  of 
State  V.  Hullen.  133  N.  C.  656,  45  S.  E.  513, 
in  which  the  court  said:  "Recent  possession 
of  stolen  property  has  always  been  considered 
as  a  circumstance  tending  to  show  the  guilt 
of  the  possessor  on  his  trial  upon  an  indict- 
ment for  larceny.  It  is  not  necessary  that 
we  should  here  draw  any  nice  distinction 
concerning  the  presumptions  of  guilt  based 
on  recent  possession  as  being  strong,  proba- 
ble, or  weak,  because  the  court  in  its  charge, 
to  which  there  was  no  exception,  instructed 
the  jury  that  the  recent  possession  of  the 
defendant  was  only  a  circumstance  to  be 
weighed  by  them  in  passing  upon  his  guilt, 
and  this  charge  is  sustained,  we  believe,  by 
all  the  authorities.  State  v.  Graves,  72  N. 
C.  482;  State  v.  Rights,  82  N.  C.  675;  State 
V.  Jennett,  88  N.  C.  665;  State  v.  McRae,  120 
N.  C.  608  [27  S.  B.  78,  58  Am.  St.  Rep.  808]." 

The  rule  in  regard  to  recent  possession  of 
stolen  goods  was  thus  stated  in  State  v. 
Graves,  72  N.  C.  482,  by  Chief  Justice  Pear- 
son: '"The  rule  is  this:  *When  goods  are 
stolen,  one  found  in  possession  so  soon  there- 
after that  he  could  not  have  reasonably  got 
the  possession  unless  he  had  stolen  them 
himself,  the  law  presumes  he  was  the  thief.* 
This  is  simply  a  deduction  of  common  sense, 
and,  when  the  fact  is  so  plain  that  there 
can  be  no  mistake  about  it,  our  courts,  fol- 
lowing the  practice  in  England,  where  the 
judge  is  allowed  to  express  his  opinion  as  to 
the  weight  of  the  evidence,  have  adopted  it 
as  a  rule  of  law.  which  the  judge  is  at  liber- 


ty to  act  on,  notwithstanding  the  statute 
which  forbids  a  judge  from  intimating  an 
opinion  as  to  the  weight  of  the  evidence." 
It  is  said  in  that  case  that  this  presumption 
of  law  is  subject  to  some  qualifications,  de- 
pending upon  the  recency  of  the  possession 
and  the  other  facts  and  circumstances  of  the 
particular  case.  We  need  not  decide  wheth- 
er the  presumption  of  guUt  was  strong  or 
weak  in  this  case  as  a  matter  of  law,  as  the 
judge  simply  gave  to  it  the  force  and  effect 
of  a  bare  circumstance  against  the  defend- 
ant, to  be  considered  by  them  in  passing 
upon  the  question  of  his  guilt  or  innocence. 
In  State  v.  McRae,  120  N.  C.  608,  27  S.  B. 
78,  58  Am.  St  Rep.  808,  it  was  held  that 
the  presumption  of  guilt  arising  from  recent 
possession  of  stolen  property  is  strong,  slight, 
or  weak,  according  to  the  particular  facts 
surrounding  any  given  case,  and  the  cases 
are  very  rare  in  which  the  presumption  of 
guilt  can  be  held  as  matter  of  law  to  be 
strong,  though  the  presumption  in  this  case 
is  stronger  than  usual,  owing  to  the  other 
facts  and  circumstances,  as  the  possession  of 
the  defendant  when  first  discovered  by  Cole 
was  very  recent  after  the  theft  had  been 
committed,  and  the  circumstances  of  the  case 
surrounding  it  tended  very  strongly  to  con- 
vince a  reasonable  man  that  the  defendant 
was  the  thief.  It  is  unnecessary,  though, 
to  consider  this  question  any  further,  as  the 
charge  of  the  court  was  as  favorable  to  the 
defendant  as  he  had  a  right  to  expect,  nor  do 
we  think  it  was  necessary  for  the  court  to 
charge  specially  as  to  the  rule  in  regard  to 
circumstantial  evidence. 

[3]  There  was  no  chain  of  circumstances 
in  this  case  which  required  the  court  to  tell 
the  jury  that  each  circumstance  which  con- 
stituted a  link  in  the  chain  should  be  estab- 
lished to  their  full  satisfaction.  A  chain  is 
no  stronger  than  its  weakest  link,  it  is  true ; 
but  there  is  no  series  of  facts  in  this  case 
necessary  to  be  considered  by  the  jury  in 
order  to  convict  the  defendant.  The  case 
was  without  complication,  and  depended 
mainly  upon  the  credit  which  the  jury  should 
attach  to  the  testimony  of  John  Cole,  the 
witness  for  the  state,  when  considered  in 
connection  with  the  other  evidence  in  the 
case. 

[41  In  State  v.  Adams,  138  N.  0.  688,  50  S. 
B.  765,  we  said:  "No  set  of  words  is  required 
by  the  law  in  regard  to  the  force  of  circum- 
stantial evidence.  All  that  the  law  requires 
is  that  the  jury  shall  be  clearly  instructed 
that,  unless  after  due  consideration  of  all  the 
evidence  they  are  'fully  satisfied*  or  'entirely 
convinced'  or  'satisfied  beyond  a  reasonable 
doubt'  of  the  guilt  of  the  defendant,  it  is 
their  duty  to  acquit,  and  every  attempt  on 
the  part  of  the  courts  to  lay  down  a  *formu- 
la*  for  the  instruction  of  the  jury  by  which 
to  'gauge'  the  degrees  of  conviction  has  re- 
sulted in  no  good."    These  are  the  words 
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nsed  by  Chief  Justice  Pearson  in  State  v. 
Parker,  61  N.  C.  473,  which  we  quoted  and 
approved  in  the  Adams  Case,  as  "they  pre- 
sent in  a  clear  and  forceful  manner  the  true 
principle  of  law  upon  the  subject.*' 

[5,  6]  There  are  some  questions  of  evi- 
dence in  the  case  which  we  will  briefly  con- 
sider. The  witness,  John  Cole,  was  permit- 
ted to  refer  to  the  contents  of  a  letter  writ- 
ten' by  him  to  the  sheriff  without  the  letter 
bein$;  produced  and  offered  in  evidence.  He 
stated  that  in  the  letter  he  said  to  the  sher- 
iff that  he  had  not  stolen  the  mule.  This 
did  not  tend  to  prove  anything  prejudicial  to 
the  defendant,  and,  besides,  it  was  collateral 
to  the  issue,  and  the  contents  of  the  letter 
could  be  shown  without  producing  it  State 
V.  Ferguson,  107  N.  C.  846,  12  S.  B.  674; 
State  V.  Sharp,  125  N.  C.  631,  34  S.  E.  264. 
74  Am.  St  Rep.  663. 

[71  What  Joe  Cobb,  a  witness  for  the  state, 
testified  as  to  his  conversation  with  John 
Cole  in  regard  to  the  arrangements  he  had 
made  with  the  defendant,  was  corroborative 
of  Cole's  evidence,  and  was  therefore  compe- 
tent; Cole  having  been  previously  examined 
as  a  witness.  State  v.  Freeman,  100  N.  C. 
434,  5  S.  E.  921;  State  v.  Maultsby,  130  N. 
C.  664,  41  S.  E.  97.  In  Freeman's  Case, 
supra,  it  is  said:  *This  Is  in  consonance  with 
adjudications  In  this  state,  which,  whenever 
the  witness  is  impeached  and  in  whatever 
manner,  even  if  it  is  done  in  the  cross-exam- 
ination, permits  his  credit  to  be  sustained 
by  proof  of  declarations  made  to  others  sim- 
ilar to  the  testimony  given  in  and  assailed, 
and  these  may  be  proved  by  the  witness  who 
made  them." 

[8,  9]  It  seems  that  the  solicitor  in  the 
course  of  the  trial  had  stated  that  he  would 
not  ask  the  jury  to  convict  upon  the  sole 
and  unsupported  testimony  of  John  Cole, 
who  was  an  accomplice,  and  the  judge  re- 
peated the  remark  of  the  solicitor  in  his 
charge  to  the  jury,  and  the  defendant  enter- 
ed exception  thereto.  We  do  not  see  how 
this  was  prejudicial  to  the  defendant,  even  if 
it  was  error,  for  the  jury  could  properly 
convict  upon  the  unsupported  testimony  of 
John  Cole,  if  they  found  that  he  had  told 
the  truth  in  regard  to  the  matter,  even 
though  he  was  an  accomplice  of  the  defend- 
ant. The  judge  virtually  told  the  jury  by 
referring  to  this  remark  of  the  solicitor  that 
they  should  not  convict  the  defendant  unless 
they  believed  that  John  Cole's  story  of  what 
had  occurred  between  him  and  the  defend- 
ant, and  as  to  what  he  saw  at  the  bridge, 
had  been  supported  by  other  evidence. 

The  other  exceptions  are  without  merit, 
and,  besides,  the  rulings  of  the  court  were 
harmless,  if  erroneous.  We  have  carefully 
reviewed  the  entire  record,  including  the 
great  volume  of  evidence  sent  up  to  this 
court,  by  question  and  answer  taken  down 


by  and  recorded  by  a  stenographer,  and  have 
failed  to  find  any  error  committed  by  the 
court  in  the  trial  of  the  cause. 
No  error. 


(IFZ  N.  C.  44) 
KING  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  15, 

1911.) 

1.  Mastsb  and  Servant  (f  100*)  — Relief 
Fund  Aobeements— Acceptance  of  Bene- 
fits—ErrBcr. 

An  acceptance  by  an  injured  employ^  of 
benefits  from  a  relief  fund  maintained  by  the 
employer,  who  has  not  contributed  anything  tq 
the  fund,  but  who  merely  guarantees  to  fulfill 
the  obligations  incurred  in  consequence  of  the 
maintenance  of  a  relief  department  under  his 
absolute  control  with  power  to  determine  the 
amount  of  the  contributions  of  the  members  of 
the  department,  does  not  constitute  a  considera- 
tion moving  from  the  employer  for  a  release  of 
a  claim  for  the  injuries,  and  the  employ^  may 
sue  therefor  under  the  rule  that  a  release  must 
be  founded  on  a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  166-170;  Dec.  Dig.  % 
100.*] 

2.  Masteb  and  Servant  (|  lOO*)  — Relief 
Ftnd  Aobeements— Payment  of  Pabt  of 
Benefits— Effect  on  Right  of  Action. 

A  payment  to  an  employ^  of  a  part  of  the 
benefits  to  which  he  is  entitled  under  a  relief 
fund  agreement  in  consequence  of  injuries  sus- 
tained does  not  bar  a  recovery  for  the  injuries, 
in  the  absence  of  an  express  stipulation  that 
the  acceptance  of  the  part  shall  have  that  effect 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  166-170;  Dec  Dig.  i 
100.*] 

3.  Master  and  Sebvant  (ft  100*) ^Relief 
Fund  Agbeembnts^Vaxiditt. 

An  agreement  by  an  employ^  of  a  railroad 
company  maintaining  a  relief  fund  for  injured 
employdsi  that  he  will  accept  benefits  from  the 
fund  in  accordance  with  the  rules  of  the  com- 
pany controlling  the  fund  in  discharge  of  any 
claim  which  may  accrue  to  him  for  damages  for 
personal  injuries  is  valid  where  the  employ^ 
merely  agrees  to  elect  after  sustaining  an  in- 
jury whether  to  sue  therefor  or  to  accept  the 
benefits*  and  an  injured  employ^  voluntarily 
and  without  fraud  electing  to  accept  the  benefits 
is  bound  thereby. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  166-170;  Dec.  Dig.  S 
100.*] 

4.  Masteb  and  Sebvant  (§  100*)- Relief 
Fund  Agreements— Validity. 

A  railroad  company  maintaining  a  relief 
department  for  the  payment  of  benefits  to  in- 
jured employes  who  become  members  is  not 
thereby  engaging  in  the  insurance  business,  and 
an  agreement  by  an  employ^  that  he  will  accept 
benefits  from  the  fund  in  discharge  of  any  claim 
for  personal  injuries  ia  not  invalid  on  that 
ground. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  166-170;  Dec.  Dig.  § 
100.*] 

5.  Masteb  and  Sebvant  (5  lOO*)  — Relief 
Fund  Aobeements— Acceptance  of  Bene- 
fits—Validity. 

The  court  in  determining  whether  an  in- 
jured employ^  accepting  benefits  from  a  relief 
fund  maintained  by  the  employer  in  discharge 
of  any  claim  for  the  injuries  voluntarily  and 
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without  fraad  elected  to  take  snch  benefits,  in- 
stead of  electing  to  sue  for  the  injuries,  will 
scrutinize  the  evidence  in  view  of  the  fact  that 
the  employer  has  great  influence  in  determining 
the  conduct  of  its  employes,  and  that  he  may 
use  such  influence  to  their  injury. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  ff  16&-170;  Dec.  Dig.  % 
lOO.*] 

6.  Mastsb  and  Servant  (|.  100*)  — Relief 
Fund  Agbebvents— Acceptance  or  Bene- 
fits—Fbaud— Undue  Inflxtence. 

Where  an  injured  employ^  of  a  railroad 
company  was  induced  by  fraud  or  undue  influ- 
ence to  accept  benefits  from  a  relief  fund  in 
discharge  of  his  claim  for  personal  injuries,  he 
oould  recover  damages  therefor  without  return- 
ing the  benefits,  but  they  must  be  allowed  In 
reduction  of  the  damages. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §f  106-170;  Dec  Dig.  S 
lOO.*] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  New  Han- 
over County;   Whedbee,  Judge. 

Action  by  La  Fayette  King  against  the  At- 
lantic Coast  Line  Bailroad  Company.  From 
a  judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

The  plaintiff  brings  this  action  to  recover 
damages  for  personal  injuries  caused,  as  he 
alleges,  by  the  negligence  of  the  defendant 
The  defendant  denies  negligence,  and  alleges, 
as  a  defense,  that  the  defendant  maintains  a 
relief  department,  that  the  plaintiff  was  a 
member  thereof,  and  that,  after  he  was  In- 
jured, he  accepted  benefits  from  said  depart- 
ment which  under  its.  rules  and  regulations 
bars  a  recovery.  Evidence  was  offered  by 
the  plaintiff  in  support  of  his  contention. 
The  defendant  introduced  evidence  in  rebut- 
tal, and  also  introduced  the  rules  and  regu- 
lations of  said  department,  which  are  very 
fully  stated  in  the  report  of  Barden  v.  Rail- 
road, 162  N.  C.  318.  67  S.  B.  971.  Section 
4  of  the  rules  and  regulations  provides :  *'The 
company  shall  have  general  charge  of  the 
department,  guarantee  the  fulfillment  of  its 
obligations  as  determined  by  these  regula- 
tions, take  charge  of  all  moneys  belonging 
to  the  relief  fund,  and  be  responsible  for 
their  safe-keeping,  pay  into  the  fund  interest 
at  the  rate  of  4  per  cent,  per  annum  on 
monthly  balances  In  its  hands,  supply  the 
necessary  facilities  for  conducting  the  busi- 
ness of  the  department,  and  pay  all  the  op- 
erating expenses  thereof."  No  evidence,  how- 
ever, was  introduced  that  the  defendant  had 
contributed  any  money  to  the  funds  of  the 
d^;Mirtment  or  for  its  maintenance.  There 
was  evidence  that  the  plaintiff  was  entitled 
to  be  paid  benefits  for  a  period  of  eight 
months,  and  that  he  was  paid  for  about  four 
months. 

It  appears  from  the  rules  and  regulations: 

(1)  That  the  relief  department  is  a  dej^art- 
ment  of  the  defendant. 

(2)  That  the  rules  and  regulations  there- 
of are  prescribed  by  the  defendant. 


(3)  That  under  these  rales  and  regolations 
the  defendant  has  control  of  the  department 
and  of  its  money. 

(4)  That  the  rules  and  regulations  can  b^ 
changed  by  the  defendant  without  the  con- 
sent of  the  members  of  the  department,  and 
that  they  cannot  be  changed  except  with  the 
consent  of  the  defendant 

(5)  That  the  object  of  the  department  Is 
the  establishment  and  management  of  a  fond, 
to  be  known  as  the  "Relief  Fund,"  for  tlie 
payment  of  definite  amounts  to  employ6s  con- 
tributing thereto,  who  are  to  be  known  as 
"members  of  the  relief  fund,*'  when  nnder 
the  regulations  they  are  entitled  to  such 
payment  by  reason  of  accident  or  sickneSB, 
or,  in  the  event  of  their  death,  to  the  rela- 
tives or  other  beneficiaries  designated  by 
them,  with  the  approval  of  the  superintend- 
ent The  relief  fund  will  consist  of  contriba- 
tions  from  members  thereof.  Income  derived 
from  investments  and  from  interest  paid  by 
the  company,  and  advances  by  the  company, 
when  necessary,  to  pay  benefits  as  they  be- 
come due. 

(6)  That  the  defendant  is  not  a  member  of 
the  department,  but  it  is  provided  the  com- 
pany shall  have  general  charge  of  the  depart- 
ment, guarantee  the  fulfillment  of  its  obliga- 
tions as  determined  by  these  regulations, 
take  charge  of  all  moneys  belonging  to  the 
relief  fund,  and  be  responsible  for  their  safe- 
keeping, pay  into  the  fund  interest  at  the 
rate  of  4  per  cent,  pef*  annum  on  monthly 
balances  in  its  hands,  supply  the  necessary 
facilities  for  conducting  the  business  of  the 
department,  and  pay  all  the  operating  ex- 
penses thereof. 

(7)  That  all  employes  of  the  company  who 
under  the  regulations  are  contributors  to  the 
relief  fund  shall  be  designated  as  "members 
of  the  relief  fund."  There  shall  be  five  class- 
es of  members.  The 'highest  class  in  which 
an  employ^  may  be  a  member  shall  be  deter- 
mined by  his  regular  or  usual  monthly  pay, 
as  follows: 

Monthly  Pay.  Highest  Class. 

Less  than  $35.00 1st 

'15.00  or  more,  but  less  than  $55.00 2d. 

55.00  or  more,  but  less  than  $75.00 3d. 

75.00  or  more,  but  less  than  $95.00 4th. 

)5.00  or  more 5th. 

For  employ^  paid  by  the  hour,  trip,  piece^ 
or  in  any  other  way  than  by  the  month  the 
highest  class  shall  be  determined  by  the 
usual  amount  of  earnings  in  a  month. 

(8)  That  the  word  "contribution,"  wherevar 
used  in  these  regulations,  shall  be  held  and 
construed  to  refer  to  such  designated  portion 
of  the  wages  payable  by  the  company  to  an 
employ^,  as  he  shall  have  agreed,  in  his  ajh 
plication,  that  the  company  shall  apply  for 
the  purpose  of  securing  the  benefits  of  the 
relief  fund,  or  to  such  cash  payment  as  it 
may  be  necessary  for  a  member  to  make  for 
said  purpose.    Contribution  for  full  member- 
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flbip  sliall  be  )aiade  monthly  In  advance  at  the 
following  rates:  First  dase,  70  cents  per 
month;  second  class,  $1.50;  third  class,  $2.- 
25;    fourth  class,  $3;   fifth  class,  $3.75. 

(9)  Wherever  used  in  these  regulations,  the 
word  "diaabflity**  shall  be  held  to  mean  phys- 
ical inability  to  work  by  reason  of  sickness 
or  accidental  injury,  and  the  word  "disa- 
bled'* shall  apply  to  members  thus  physically 
unable  to  work.  The  decision  as  to  when 
members  are  disabled  and  when  they  are 
able  to  work  shall  rest  with  the  medical  of- 
ficers of  the  department  The  decision  as  to 
whether  disability  at  any  time  shall  be  class- 

.  ed  as  due  to  sickness  or  due  to  accident,  and 
as  to  whether  any  disability  shall  be  consid- 
ered a  relapse  or  an  original  disability,  shall 
rest  with  the  medical  officers  of  the  depart- 
ment 

(10)  That  the  following  benefits  will  be 
paid  to  members  or  beneficiarieB  entitled 
thereto  in  accordance  with  the  provisions  of 
these  regulations:  Payment  for  each  day  of 
disability  classed  as  due  to  accident  for  a 
period  not  longer  than  52  weeks,  as  follows : 
To  a  member  of  the  first  class,  50  cents ;  sec- 
ond dass,  $1;  third  class»  $1.50;  fourth 
class,  $2;  fifth  class,  $2.50;  and  at  half  these 
rates  thereafter  during  the  continuance  of 
disability.  Also  payment  to  or  in  behalf  of 
the  members  of  such  amounts  for  necessary 
surgical  treatment  as  may  be  approved  by 
the  chief  surgeon,  and  provision  by  the  de- 
partment for  free  surgical  treatment  of  the 
member  in  one  of  the  hospitals  under  its  con- 
trol when  requested  by  a  medical  examiner 
of  the  department  and  authorized  by  the  su- 
perintendent or  chief  surgeon.  No  member 
shall  have  authority  to  contract  any  bills 
against  the  department,  and  nothing  herein 
shall  be  held  to  mean  or  imply  that  the  de- 
partment shall  be  responsible  for  the  pay- 
ment of  such  bills  as  a  member  shall  con- 
tract or  his  surgeon  may  charge.     Bills  for 

.surgical  attendance,  to  be  considered  by  the 
department,  must  be  made  out  against  the 
member,  and  must  be  itemized.  Payment,  in 
accordance  with  the  conditions  prescribed  in 
the  regulations,  upon  the  death  of  a  mem- 
ber, as  follows:  To  the  beneficiary  of  a  mem- 
ber of  the  first  class,  $250;  second  class, 
$500;  third  class,  $750;  fo'urth  class,  $1,000; 
fifth  class,  $1,250;  also  payment  of  $250  for 
each  additional  death  benefit  of  the  first 
class  to  which  the  beneficiary  is  entitled. 

(11)  That  employes  are  required  to  sign  a 
written  application  before  joining  the  relief 
department  in  which  it  is  provided:  **I  al- 
so agree  that,  in  consideration  of  the 
amounts  paid  and  to  be  paid  by  the  said 
company  for  the  maintenance  of  said  re- 
lief department,  and  of  the  guaranty  by 
said  company  of  the  payment  of  said  bene- 
fits, the  acceptance  by  me  of  benefits  for  in- 
Jury  shall  operate  as  a  release  and  satis- 
faction of  all  claims  against  said  company, 
and  all  other  companies  associated  there- 
with in  the  administration  of  their  relief 


departments,  for  damages  arising  ftrom  or 
growing  out  of  said  injury;  and,  further,  in 
the*  event  of  my  death,  no  part  of  said  death, 
benefit  or  unpaid  disability  benefit  shall  be 
due  or  payable  unless  and  until  good  and 
sufficient  releases  shall  be  delivered  to  the 
superintendent  of  said  relief  department  of 
all  claims  against  said  relief  department, 
as  wdl  as  against  said  company,  and  all  dth- 
et  companies  associated  therewith,  as  afore- 
said, arising  from  or  growing  out  of  my 
death,  said  releases  having  been  duly  execut- 
ed by  all  who  might  legally  assert  such 
claims;  and,  further,  if  any  suit  shall  be 
brought  against  said  company,  or  any  other 
company  associated  therewith  as  aforesaid, 
for  damages  arising  from  or  growing  out  of 
injury  or  death  occurring  to  me,  the  benefits 
otherwise  payable,  and  all  obligations  of 
said  relief  department  and  of  said  company 
created  by  my  membership  in  said  relief 
fund  shall  thereupon  be  forfeited  without 
any  declaration  or  other  act  by  said  relief 
department  or  said  company." 

(12)  That  section  62  of  the  rules  and  regu- 
lations is  as  follows:  "02.  In  case  of  injury 
to  a  member  he  may  elect  to  accept  the  bene- 
fits in  pursuance  of  these  regulations,  or  to 
prosecute  such  claims  as  he  may  have  at 
law  against  the  company  or  any  companies 
associated  therewith  in  the  administration  of 
their  relief  departments.  The  acceptance  by 
the  member  of  benefits  for  injury  shall  op- 
erate as  a  release  and  satisfaction  of  all 
claims  against  the  company  and  all  other 
companies  associated  therewith  as  aforesaid 
for  damages  arising  from  or  growing  out  of 
such  injury;  and,  further,  in  the  event  of 
the  death  of  a  member,  no  part  of  the  death 
benefit  or  unpaid  disability  benefit  shall  be 
due  or  payable  unless  and  until  good  and 
sufficient  releasee  shall  be  delivered  to  the 
superintendent  of  all  claims  against  the  re- 
lief department,  as  well  as  against  the  com- 
pany and  all  other  companies  associated 
therewith  as  aforesaid,  arising  from  or  grow- 
ing out  of  death  of  the  member,  said  re- 
leases having  been  duly  executed  by  all  who 
might  legally  assert  such  claims;  and  fur- 
ther, if  any  suit  shall  be  brought  against  the 
company  or  any  other  company  associated 
therewith  as  aforesaid  for  damages  arising 
from  or  growing  out  of  injury  or  death  oc- 
curring to  a  member,  the  benefits  otherwise 
payable  and  all  obligations  of  the  relief  de- 
partment and  of  the  company  created  by  the 
membership  of  such  member  in  the  relief 
fund  shall  thereupon  be  forfeited  without 
any  declaration  or  other  act  by  the  relief 
department  or  the  company;  but  the  super- 
intendent may,  in  his  discretion,  waive  such 
forfeiture  upon  condition  that  all  pending 
suits  shall  first  be  dismissed.  If  a  claim  for 
damages  on  account  of  injury  to  or  death 
of  a  member  shall  be  settled  by  the  company, 
or  any  company  associated  therewith  as 
aforesaid,  without  suit,  or  by  compromise, 
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BQCh  Bettiement  shall  release  the  relief  de- 
partment and  the  company  from  all  claims 
for  benefits  on  aooount  of  such  ln]nrj  or 
death." 

At  the  conclusion  of  the  evidence,  his  hon- 
or stated  that  he  would  charge  the  Jury  'that 
the  defendant  company,  having  paid  a  part 
of  the  relief  money  to  the  plaintiff  and  the 
plaintiff  having  accepted  it,  whether  it  was 
the  full  amount  or  not,  if  he  accepted  any 
part  of  it,  he  could  not  recover,"  and  in  def- 
erence thereto  the  plaintiff  submitted  to 
Judgment  of  nonsuit,  and  appealed. 

Kellum  A  Loughlln  and  Herbert  McOlam- 
my,  for  appellant.  Davis  &  Davis  and  Geo. 
B.  Elliott,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  having  Introduced  evi- 
dence tending  to  prove  that  he  was  Injur- 
ed by  the  negligence  of  the  defendant,  it 
follows  that  there  was  error  in  the  ruling 
of  his  honor,  unless  the  acceptance  of  bene- 
fits from  the  relief  department  by  the  plain- 
tiff after  his  injury  operates  to  release  the 
defendant  company  from  liability.  We  think 
it  does  not  have  this  effect  under  the  evi- 
dence in  this  case,  for  two  reasons : 

[1]  (1)  It  does  not  appear  that  there  is 
any  consideration  for  the  release  moving 
from  the  defendant  The  answer  alleges  that 
the  defendant  has  expended  large  sums  in 
maintaining  the  relief  department,  and  in 
contributions  to  the  fund  from  which  benefits 
are  paid  to  members,  but  these  are  matters 
of  defense,  and  under  our  system  of  plead- 
ing are  deemed  to  be  denied  by  the  plain- 
tiff, and  no  evidence  was  introduced  in  sup- 
port of  the  allegations  of  the  answer.  The 
evidence  does  not  disclose  that  the  defendant 
has  paid  one  dollar  for  operating  expenses  or 
otherwise,  or  that  the  plaintiff  has  received 
anything  that  he  has  not  paid  for  by  his 
own  contributions.  The  only  reference  in 
the  evidence  to  the  payment  of  any  sum  by 
the  defendant  is  in  the  following  question 
and  answer:  "I  ask  you  if  all  this  money 
that  has  been  paid  into  the  relief  depart- 
ment, and  upon  which  the  relief  department 
has  been  operated,  has  not  been  the  wages 
taken  out  of  the  laborers  of  the  Atlantic 
Ck>ast  Line?  Ans.  No,  sir."  The  authori- 
ties are  uniform  that  a  release  must  be 
founded  on  a  valuable  consideration,  and 
that  the  plea  Is  not  good,  unless  the  consid- 
eration is  alleged.  18  A.  &  E.  Ency.  PI.  & 
Pr.  p.  92;  Story,  Eq.  PL  §  797;  1  Don.  Ch. 
Pr.  670 ;  Hale  v.  Grogan,  99  Ky.  173,  35  S.  W. 
282 ;  Maness  v.  Henry,  96  Ala.  458,  11  South. 
410;  Swan  v.  Benson,  31  Ark.  730;  Scott  v. 
Scott,  105  Ind.  584,  5  N.  E.  397.  In  Crawley 
y.  Timberlake,  36  N.  G.  350,  Chief  Justice 
Buflan  says:  "A  court  of  equity  does  not  sus- 
tain these  shorthand  bars,  such  as  a  release, 
a  stated  account,  apd  the  like,  unless  they 
be  pleaded  as  not  only  existing  instruments, 
but  also' as  being  fair  and  wise,  and  proper 


to  be  equitably  enforced.  ^  *  *  So,  with 
respect  to  this  particular  subject  of  a  release 
now  before  us,  Lord  Bedisdale  states  (in 
Hughes  V.  Kearney,  1  Sch.  &  Lef.)  that  tbe 
plea  of  release  must  set  out  the  consideration 
upon  which  it  was  made,  if  it  be  impeached 
in  that  point  *  *  *  In  other  words,  the 
release,  unless  fairly  obtained  and  on  a 
proper  consideration,  ought  not  to  preclude 
the  court  from  going  into  the  case,  and  deal- 
ing out  Justice  to  the  parties  according  to  its 
real  facts."  This  case  was  approved  in 
Shaw  V.  Winiams,  100  N.  C.  281,  6  S.  E.  196, 
and  in  Boutten  v.  Bailroad,  128  N.  C.  341* 
38  S.  E.  921,  the  court  quotes  with  approval 
this  language  from  Shaw  v.  Williams,  su- 
pra: *'And  so  every  release  must  be  found- 
ed on  some  consideration,  otherwise  fraud 
must  be  presumed."  Some  of  the  authorities 
speak  of  transactions  of  this  character  as  a 
release,  and  otfiers  as  an  accord  and  satis- 
faction, out,  by  whatever  name  it  is  called, 
it  Is  pleaded  by  the  defendant  as  a  binding 
contract  existing  between  it  and  the  plain- 
tiff; and  a  promise  without  consideration 
cannot  be  enforced.  If  It  is  necessary  to  a 
good  plea  to  allege  the  consideration,  the 
party  relying  on  the  defense  assumes  the 
burden  of  proving  the  allegation  as  made. 
He  is  not  required  to  prove  a  full  considera- 
tion, but  it  must  be  valuable,  and  as  such 
must  not  be  so  small  as  to  cause  one  of  or- 
dinary discretion  and  judgment  to  say  he 
paid  nothing.  Fullenwider  v.  Roberts,  20  N. 
C.  420 ;  Worthy  v.  Caddell.  76  N.  O.  86. 

The  defendant  contends,  however,  that, 
in  the  absence  of  evidence  proving  the  pay- 
ment of  a  consideration,  the  guaranty  by 
the  defendant  to  fulfill  the  obligations  of  the 
department,  and  its  agreement  to  supply  the 
necessary  facilities  for  conducting  its  busi- 
ness and  to  pay  all  the  operating  expenses, 
furnishes  a  consideration.  Ordinarily  this 
would  be  true,  but  we  cannot  concede  its 
suQlciency,  standing  alone,  to  support  a  re- 
lease of  the  plaintiff's  cause  of  action,  when 
considered  In  connection  with  the  other  reg- 
ulations of  the  department  The  department 
has  been  established  by  the  defendant,  and 
its  rules  and  regulations  made  by  it  Under 
these  rules  and  regulations,  it  retains  the 
control  of  the  department,  with  the  power 
to  make  changes  as  it  sees  fit,  and  it  de- 
termines the  contributions  of  members,  and 
may  decrease  or  Increase  them.  It  is  there- 
fore possible  for  the  defendant  to  fix  the 
amounts  to  be  contributed  by  members  large 
enough  to  save  it  harmless  from  loss  on  ac- 
count of  accident  and  negligence,  and  to 
throw  on  the  employes  a  burden  which  does 
not  rightfully  belong  to  them.  If  such  a 
result  should  be  reached,  and  it  appeared 
aflBirmatively  that  the  defendant  paid  noth- 
ing under  its  rules  and  regulations,  the 
promises  of  the  defendant  "to  guarantee,*^ 
etc.,  would  be  promises  Incorporated  in  the 
regulations  by  the  defendant,  without  eirr 
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expectation  of  being  called  on  to  perform 
them,  and  would  not  furnish  a  considera- 
tioft,  and  under  such  circumstances  the  ac- 
ceptance of  benefits  would  not  affect  the 
right  to  recover. 

[2]  (2)  If  a  consideration  had  been  proyeu, 
it  appears,  according  to  the  evidence  of  the 
plaintiff,  that  he  was  «ititled  to  receive 
benefits  for  eight  months,  and  that  he  was 
paid  for  four  months.  In  the  consideration 
of  this  phase  of  the  case,  it  must  be  remem- 
bered that  it  is  the  "acceptance  of  benefits," 
not  the  acceptance  of  a  promise  to  pay  bene- 
fits, that  bars  a  recovery.  The  transaction 
partakes  of  the  nature  of  an  accord  and 
satisfaction,  which  to  be  effectual,  must  be 
performed  In  its  entirety.  If  performed 
In  part  only,  the  original  right  of  action 
remains,  and  the  party  to  be  charged  is 
allowed  what  he  has  paid  in  diminution  of 
the  amount  claimed.  Chief  Justice  Bleckley 
states  the  rule,  with  its  qualifications,  in 
Railway  Co.  v.  Clem,  80  Ga.  539,  7  S.  EI 
86.  He  says:  *'As  long  as  the  accord  is 
executory,  although  it  is  partially  perform- 
ed, the  original  cause  of  action  is  not  ex- 
tinguished, and  an  action  may  «be  brought 
upon  it;  and  the  remedy  of  the  defendant 
Is  to  plead  his  part  performance  as  a  satis- 
faction pro  tanto.  He  gets  credit  for  all 
he  has  paid  upon  it,  but  the  right  of  action 
is  not  extinguisHed  by  an  accord  merely 
without  complete  satisfaction,  where  the 
parol  contract  is  that  performance,  not  mere 
promise,  is  to  constitute  the  satisfaction, 
though,  if  a  promise  is  to  constitute  it  be- 
fore performance,  then  the  accord  is  execut- 
ed by  the  promise."'  Blackstone  says:  "An 
accord  is  a  satisfaction  agreed  upon  between 
the  party  injuring  and  the  party  injured, 
which,  when  performed,  is  a  bar  to  all  ac- 
tions on  this  account"  3  Bl.  Com.  15.  "Ac- 
cord executory  without  performance  accept- 
ed is  no  bar.  Accord  with  part  execution 
cannot  be  pleaded  in  satisfaction.  The  ac- 
cord must  be  completely  executed  to  sustain 
a  plea  of  accord  and  satisfaction."  Bacon, 
Abr.,  tit  Accord  &  Satisfaction,  A.  &  C 
In  Peytoes'  Case,  9  Co.  79,  it  is  said:  "And 
every  accord  ought  to  be  full,  perfect  and 
complete,  for,  if  divers  things  are  to  be 
done  and  performed  by  the  accord,  the  per- 
formance of  part  is  not  sufficient,  but  all 
ought  to  be  performed."  These  and  other 
authorities  to  the  same  effect  are  cited  with 
approval  in  Kromer  v.  Heim,  75  N.  Y.  574, 
81  Am.  Rep.  491;  and  in  conclusion  the 
court  there  says:  'TThe  doctrine  which  has 
sometimes  been  asserted  that  mutual  prom- 
ises, which  give  a  right  of  action,  may  oper- 
ate and  are  good  as  an  accord  and  satisfac- 
tion of  a  prior  obligation,  must,  in  this  state, 
be  taken  with  the  qualification  that  the  in- 
tent was  to  accept  the  new  promise  as  a 
satisfaction  of  the  prior  obligation.  Where 
the  performance  of  the  new  promise  was 
the  thing  to  be  received  in  satisfaction*  then, 


until  performance,  there  is  not  complete  ac- 
cord, and  the  original  obligation  remains  in 
force."  The  following  authorities  announce 
the  same  rule:  5  Lawson  R.  &  R.  If  2567, 
2568;  2  Par.  Con.  (5th  Ed.)  p.  683;  1  Cyc 
p.  815,  and  cases  in  note;   Clark,  Con.  491. 

There  are  three  cases  bearing  directly  on 
the  effect  of  the  payment  of  a  part  of  the 
benefits  due  under  the  provisions  of  a  relief 
department  on  the  original  cause  of  action 
for  negligence — Penn.  Co.  v.  Chapman,  220 
111.  428,  77  N.  E.  248;  Johnson  v.  Railroad, 
58  S.  C.  488,  36  S.  B.  851;  and  Petty  v. 
Brunswick  Railroad,  109  Ga.  666,  35  S.  EI 
82.  In  the  Illinois  case  it  Is  held  that  part 
performance  does  not  extinguish  the  right 
of  action  for  negligence,  and  the  cases  from 
South  Carolina  and  Georgia  hold  to  the  con- 
trary. These  last  cases  from  South  Carolina 
and  Georgia  proceed  upon  the  idea  that,  by 
the  terms  of  the  relief  department  then  be- 
fore the  court  the  employ 6  had  stipulated 
that  the  acceptance  of  any  benefit  released 
the  right  of  action,  as  appears  from  what  is 
said  in  the  Petty  Case.  "Petty  (the  plaintiff) 
therein  expressly  stipulated  that  acceptance 
by  him  from  the  relief  and  hospital  depart- 
ment of  any  of  the  benefits  provided  for  by 
its  regulations  should  operate,  without  more, 
to  release  the  defendant  company  from  all 
claims  for  damages  be  might  have  against 
it;"  and  it  is  upon  this  ground  that  the 
case  is  distinguished  from  Railway  Co.  v. 
Clem,  supra.  We  do  not  so  understand  the 
rules  and  regulations  before  us.  In  an  ex- 
tended note  to  Johnston  v.  Fargo,  6  Am.  & 
Eng.  Ann.  Cas.  3,  practically  all  the  cases 
considering  the  terms  of  relief  departments 
and  their  legal  effect  are  collected,  and 
among  others  the  three  above  referred  to. 
After  stating  the  rule  adopted  by  the  Geor- 
gia and  South  Carolina  courts,  the  editors 
say:  "It  will  be  observed  that  his  doctrine 
is  not  only  opposed  to  the  reasoning  In 
Penn.  Ck).  v.  Chapman,  but  is  inconsistent 
with  the  well-considered  cases,  cited  supra, 
holding  that  it  is  the  receipt  of  benefits  un- 
der the  contract  and  not  the  contract  Itself, 
that  binds  the  employs.*'  We  conclude,  there- 
fore, that  the  weight  of  authority  and  the 
reason  of  the  thing  favor  the  rule  that  a 
payment  of  a  part  of  the  benefits  to  which 
the  employ^  is  entitled  does  not  prevent  the 
prosecution  of  an  action  to  recover  damages 
for  negligence,  in  the  absence  of  an  express 
stipulation  that  the  acceptance  of  a  part 
shall  have  that  effect,  and  we  so  hold. 

[3]  This  disposes  of  the  appeal,  but  the 
rules  and  regulations  of  the  relief  depart- 
ment are  in  evidence,  and  the  question  has 
been  fully  argued  as  to  the  effect  of  an  ac- 
ceptance of  all  the  benefits  to  which  an  em- 
ploy6  is  entitled  from  a  fund  to  which  the 
defendant  has  contributed  on  his  right  of 
action  for  negligence,  and,  as  the  question 
will  necessarily  arise  again,  It  is  our  duty 
to  consider  it     The  question  is  undecided 
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by  this  court  The  Views  expressed  in  Bar- 
den  T  Railroad,  152  N.  0.  318,  67  S.  E.  971, 
relied  on  by  the  plaintiff,  are  entitled  to 
great  respect,  emanating,  as  they  do,  from 
a  member  of  this  conrt  of  learning  and  of 
much  capacity  for  research,  but  the  point 
in  controversy  here  was  not  raised  in  that 
case. 

In  the  Barden  Case  no  benefits  were  paid 
to  the  employ^,  and  the  defendant  railroad 
company  did  not  rely  on  the  provisions  of 
the  relief  department  as  a  defense.  On  the 
contrary,  both  plaintiff  and  defendant  ad- 
mitted the  validity  of  the  rules  and  regula- 
tions of  the  department.  The  case  in  brief 
was  this:  The  plaintiff  alleged  in  his  com- 
plaint: (1)  That  the  defendant  was  a  rail- 
road corporation.  (2)  That  It  maintained  a 
relief  department  (3)  That  as  a  part  of  its 
relief  department  it  maintained  a  hospltaL 
(4)  That  in  this  hospital  it  employed  sur- 
geons and  physicians.  (5)  That  he  was  an 
employ^  of  the  defendant  and  a  member 
of  the  relief  department  (6)  That  as  such 
he  was  entitled  to  be  treated  in  the  hospital 
when  sick  or  disabled.  (7)  That  he  was 
suffering  from  fistula,  and  was  admitted  to 
the  hospital,  and  there  negligently  treated 
by  the  physicians. 

The  argument  of  the  plaintiff  was  that  the 
relief  department  was  an  agency  of  the  rail- 
road; that  the  hospital  was  a  part  of  the 
department;  that  the  physicians  were  em- 
ployed in  Uie  hospital,  and  the  conclusion 
deduced  was  that  the  physicians  were  agents 
of  the  railroad,  and  therefore  it  was  respon- 
sible for  their  negligence.  The  defendant 
demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  a  cause  of  action,  in 
that  It  was  not  alleged  that  the  defendant 
failed  to  exercise  due  care  in  the  selection 
of  the  physicians.  The  demurrer  was  over- 
ruled by  the  judge  of  the  superior  court,  but 
on  appeal  this  ruling  was  reversed,  and  the 
complaint  held  to  be  insufficient.  We  there- 
fore regard  the  question  as  an  open  one  pre- 
sented for  our  decision. 

It  has  been  considered  by  the  highest 
courts  of  Alabama,  Georgia,  South  Carolina, 
Maryland,  Pennsylvania,  New  Jersey,  New 
York,  Ohio,  Indiana,  Illinois,  Iowa,  and 
Nebraska,  and  by  the  Circuit  Courts  and  the 
Circuit  Courts  of  Appeal  of  the  United 
States,  and,  with  two  exceptions,  it  has  been 
held  that  an  acceptance  of  all  the  benefits 
under  the  rules  and  regulations  of  a  relief 
department  when  it  is  the  voluntary  act  of 
the  employ^,  and  is  free  from  undue  influ- 
ence or  fraud,  bars  an  action  for  negligence. 
The  exceptions  are  Pittsburg  R.  R.  v.  Mont- 
gomery, 152  Ind.  1,  49  N.  B.  582,  69  L.  R.  A. 
875,  71  Am.  St  Rep.  301,  which  was  over- 
ruled in  Pittsburg  R.  R.  v.  Moore,  152  Ind. 
345,  53  N.  E.  290,  44  L.  R.  A.  638,  and  Miller 
V.  Railroad  (C.  C.)  65  Fed.  305,  which  was 
disapproved  on  this  point  on  appeal  to  the 
Circuit  Court  of  Appeals,  76  Fed.  439,  22 


C.  C  A.  264.  We  do  not  cite  In  support  of 
the  proposition  the  English  cases  of  Clement 
V.  Railroad,  2  Q.  B.  Div.  490,  GriffithiT  r. 
Dudley,  9  Q.  B.  Div.  862,  and  the .  Queen 
V.  Grevler  Can.  Sup.  C.  30,  p.  50,  because 
they  hold  that  a  regulation  Is  permissible 
which  gives  no  option  to  the  employ^  to  ac- 
cept benefits  or  sue,  and  which  compels  him 
to  accept  the  benefits,  although  injured  by 
the  negligence  of  his  employer,  which  we 
would  not  follow.  In  the  cases  which  have 
come  before  the  courts,  It  would  seem  that 
every  attack  conceivable  has  been  made  on 
the  relief  department 

It  has  been  urged  that  It  Is  against  public 
policy,  that  there  is  no  privity  of  contract 
between  the  employ^  and  the  railroad,  and 
that  there  is  no  consideration  to  support  a 
release  of  a  right  of  action,  and  In  reply 
the  courts  say,  as  stated  in  Eckman  v.  Rail- 
road, 169  IlL  318,  48  N.  B.  498,  38  Ia  R.  A. 
750:  '*  'The  various  courts  which  have  had 
this  question  under  consideration  appear  to 
agree  that  the  stipulation  in  question  is  not 
opposed  to  sound  public  policy,  but,  on  the 
whole,  is  conducive  to  the  well-being  of  those 
whom  it  immediately  affects,  inasmuch  as 
many  railroad  employes,  owing  to  the  dan- 
gerous character  of  their  employment,  are 
hurt  without  any  culpable  negligence  on  the 
part  of  their  employer,  and  Inasmuch  as  the 
employ^  retains,  until  after  he  sustains  an 
injury,  the  right  to  elect  whether  he  will 
sue  his  employer  for  negligence  or  accept 
benefits  from  the  association.  It  also  ap- 
pears to  be  agreed  that  the  obligation  as- 
sumed by  the  employer  to  maintain  and  sup- 
port such  association  by  contributing  the 
funds  necessary  for  that  purpose  creates  a 
privity  of  contract  between  the  employer 
and  all  the  members  of  the  association,  and 
at  the  same  time  furnishes  a  sufilclent  con- 
sideration to  support  such  contract'  Sub- 
stantially the  same  language  and  reasoning 
have  been  used  in  the  following  cases,  all  of 
which  sustain  the  sufficiency  of  such  a  de- 
fense: Maine  v.  Railroad  Co.,  109  Iowa, 
260,  70  N.  W.  630 ;  Railroad  Co.  v.  Bell,  44 
Neb.  44  [62  N.  W.  314] ;  Donald  v.  Railroad 
Co.,  93  Iowa,  284,  61  N.  W.  971  [33  L.  R.  A. 
492] ;  Railroad  Co.  v.  Wymore,  40  Neb.  645 
[58  N.  W.  1120];  Vlckers  v.  Railroad  Co. 
[C.  0.]  71  Fed.  139;  Lease  v.  Pennsylvania 
Co.,  10  Ind.  App.  47  [37  N.  E.  423] ;  Ringle 
V.  Pennsylvania  Co.,  164  Pa.  529  [30  AU. 
492,  44  Am.  St  Rep.  628] ;  Shaver  v.  Penn- 
sylvania Co.  [C.  C]  71  Fed.  931;  Otis  v. 
Pennsylvania  Co.  [C.  a]  71  Fed.  136;  John- 
son V.  Railroad  Co.,  163  Pa.  127  [29  AU. 
854];  Spitze  v.  Railroad  Co.,  75  Md.  162 
[23  Atl.  307,  32  Am.  St  Rep.  378] ;  Fuller 
V.  Relief  Ass'n,  67  Md.  483  [10  Atl.  237]; 
Graft  V.  Railroad  Co.  (Pa.)  8  AU.  206 ;  Mar- 
tin V.  Railroad  Co.  [O.  a]  41  Fed.  125;  State 
V.  Railroad  Co.  [C.  C]  36  Fed.  655;  Owens 
V.  Railroad  Co.  [C.  C]  35  Fed.  715  [1  L.  R. 
A.  75].    *    *    *    In  the  case  at  bar  the  ap- 
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pellee  contributes  largely  to  the  fnnd  under 
Its  agreement  to  make  up  or  guarantee  def- 
icits, to  furnish  surgical  aid  and  attendance, 
to  pay  all  the  expenses  of  administration 
and  management,  and  to  become  responsible 
for  the  safe-keeping  of  the  funds  of  the  re- 
lief department" 

It  is  the  fact  that  the  employ^  is  not  com- 
pelled to  accept  the  benefits,  that  he  has  the 
choice'  after  his  Injury  to  accept  benefits  or 
to  sue  to  recover  damages,  which  saves  the 
rules  and  regulations  from  condemnation  as 
a  contract  against  public  policy  or  against 
negligence.  To  deny  this  right  of  exercising 
his  choice  to  the  employ^  would  be  equiva- 
lent to  saying  that,  when  injured,  he  can 
make  no  settlement  with  his  employer.  "The 
Injured  party,  therefore,  is  not  stipulating 
for  the  future,  but  settling  for  the  past  He 
Is  not  agreeing  to  exempt  the  company  from 
liability  for  negligence,  but  accepting  com- 
pensation for  any  injury  already  caused 
thereby.  He  may  as  well  accept  it  in  in- 
stallments as  in  a  single  sum,  and  from  an 
appointed  fund  to  which  the  company  has 
contributed  as  from  the  company's  treasury 
as  a  result  of  litigation.  The  substantial 
feature  of  the  contract,  which  distinguishes 
it  from  those  held  void  as  against  public 
policy,  is  that  the  party  retains  whatever 
right  of  action  he  may  have  until  after 
knowledge  of  all  the  facts,  and  an  opportu- 
nity to  make  his  choice  between  the  sure  bene- 
fits of  the  association  or  the  chances  of  liti- 
gation. Having  accepted  the  former*  he  can- 
not justly  ask  the  latter  in  addition."  John- 
son V.  Railroad,  163  Pa.  127,  29  Ati.  S54. 
The  same  reasoning  meets  the  objection  that 
the  rules  and  regulations  are  in  violation  of 
the  statutes  existing  in  many  states,  invali- 
dating agreements  between  employer  and  em- 
ploy^ having  for  their  object  the  exemption 
of  the  'employer  from  liability  for  negligence. 
Hamilton  y.  Railroad  (G.  G.)  118  Fed.  92; 
Petty  V.  Railroad,  109  Ga.  666,  35  S.  E.  82; 
Pittsburg  R.  R.  V.  Moore,  152  Ind.  345,  53  N. 
B.  290,  44  L.  R.  A.  638;  Pittsburg  R.  R.  v. 
'  Hosea,  152  Ind.  412,  53  N.  E.  419;  Donald  v. 
Railroad,  93  Iowa,  284,  61  N.  W.  971,  83  U  R. 
A.  492;  Pittsburg,  etc.,  R.  Go.  ▼.  Cox,  55  Ohio 
8t  497,  45  N.  E.  641.  35  L.  R.  A.  507;  Day  v. 
Railroad,  179  Fed.  30,  102  G.  G.  A.  654.  The 
opinion  in  the  last  case  was  written  by  Con: 
nor,  J.,  and  concurred  in  by  Judges  Goff  and 
Pritchard,  in  which  it  is  said:  '^Assuming 
that  the  avermoits  of  the  declaration  bring 
the  plaintiflf's  case  within  the  provisions  of 
the  Gonstitutlon,  and  that  'he  was  injured  by 
an  act  or  omission  of  a  fellow  servant,'  as 
defined  and  limited  by  the  language  of  the 
section,  does  the  contract,  set  forth  In  the 
special  plea,  waive  any  of  the  'benefits'  con- 
ferred by  said  section?  It  is  manifest  that 
by  becoming  a  member  of  the  relief  depart- 
ment plaintifr  did  not  waive  or  deprive  him- 
self of  the  right  to  maintain  an  action 
against  defendant  for  an  injury  sustained  by 
him  while  in  its  service  as  defined  by  the 


Gonstitutlon  *by  an  act  or  omission  of  a  M- 
low  servant'  There  is  nothing  in  the  rules 
and  regulations  of  the  relief  department 
which  could  be  averred  or  pleaded  in  bai  of 
an  action  brought  by  him  for  sudi  Injury; 
nor  did  he  by  becoming  a  member  thereof 
make  any  'contract,  express  or  Implied,'  by 
whldi  he  waived  any  of  the  'benefits'  con- 
ferred upon,  or  secured  to,  him  by  the  Gon- 
stitutlon. Giving  the  language  of  the  sec- 
tion the  most  liberal  construction  possible, 
nothing  more  is  secured  to  the  employ^  In- 
jured by  the  negligmce  of  a  fellow  savant 
than  the  right  to  recover  from  the  common 
master  damages  for  such  Injury  in  the  same 
manner  and  to  the  same  extent  as  if  the  same 
acts  or  omissions  were  those  of  the  master 
himself  in  the  performance  of  a  nonassignable 
duty.  We  are  unable  to  perceive  how  by  any 
possible  interpretation  the  scheme  known  as 
the  relief  department,  or  becoming  a  member 
thereof,  can  be  said  to  waive  the  right  of  ac- 
tion secured  to  the  employ^  by  the  Gonstitu- 
tlon. As  uniformly  held  by  other  courts,  in 
which  the  same  contention  has  been  made,  the 
employd  does  not  waive,  or  agree  to  waive, 
any  rights  to  which  he  is  entitled  by  becoming 
a  member  of  the  relief  department  He  sim- 
ply agrees  that,  after  the  injury  is  sus- 
tained, and  his  cause  of  action  accrues,  he 
will  elect  whether  to  sue  for  damages  or 
accept  the  benefits  secured  by  the  relief  de- 
partment— ^that  he  will  not  do  both.  There 
is  no  suggestion  that  plaintiff  made  his  elec- 
tion under  such  circumstances  or  conditions 
either  mental,  moral  or  physical,  making  it 
Inequitable  to  enforce  it  Similar  statutes 
have  been  oiacted,  whereby  agreements  made 
in  advance  of  an  injury,  caused  by  the  neg- 
ligence of  a  fellow  servant  or  defective  ap- 
pliances, ways,  or  means,  are  declared  to  be 
invalid.  The  courts  have  held  that  becoming 
a  member  of  the  relief  department  was  not 
within  the  letter  or  spirit  of  these  statutes." 
[4]  Again,  it  is  contended  that  the  busi- 
ness is  that  of  Insurance,  and  that  It  Is  out- 
side of  the  powers  granted  to  a  corporation 
to  do  a  railroad  business.  The  authorities 
hold  the  contrary  view.  Maine  v.  Railroad, 
109  Iowa,  260,  70  N.  W.  630;  State  v.  Rail- 
road, 68  Ohio  St  41,  67  N.  E.  93,  64  L.  R. 
A.  405,  96  Am.  St  Rep.  635;  Beck  v.  Rail- 
road, 63  N.  J.  Law,  232,  43  Atl.  908,  76  Am. 
St  Rep.  211.  In  the  New  Jersey  case  the 
court  says:  "We  must  recognize  that  it  (the 
railroad)  has  either  express  or  implied  pow- 
er to  engage  the  services  of  many  men,  and 
contract  with  them  as  to  the  compensation 
they  shall  receive  for  their  services.  Each 
of  such  employte  is  engaged  in  an  employ- 
ment which  subjects  him  to  the  hazard  of 
injury  and  the  danger  of  death.  Each  Is 
possessed  of  the  liberty  to  contract  with  the 
employer  respecting  his  compensation.  A 
contract  by  which  an  employ^  penults  sa€h 
an  employer  to  create  a  fund  in  part  out  of 
his  wages,  supplemented  by  a  contribution  by 
the  employer  when  necessary^  out  of  which 
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relief  for  sick  and  Injured  employes  Is  pro- 
vided, and  by  which  the  employer  undertakes 
to  manage  the  fund  and  furnish  the  agreed- 
on  relief,  is,  in  my  judgment,  within  the 
implied  powers  of  the  employer,  if  a  corpora- 
tion. On  the  part  of  the  employer,  such  a 
scheme  may  be  deemed  likely  to  increase  the 
efficiency  of  the  force  it  employs,  and  on 
the  part  of  the  employ^  it  may  tend  to  re- 
lieve from  anxiety  as  to  support  if  injured 
by  any  of  the  many  dangers  to  which  he  is 
daily  and  hourly  exposed.  As  Incidental  to 
the  contract  of  employment  and  compensa- 
tion, therefore,  it  is  not  ultra  vires." 

The  following  authorities  are  also  in  point: 
Sturglss  V.  Railroad,  80  S.  C.  167.  60  S.  E. 
940;  Fuller  v.  Relief  Ass*n,  67  Md.  436,  10 
Ati.  237;  Chicago  v.  Curtis,  51  Neb.  442,  71  N. 
W.  42,  66  Am.  St  Rep.  456;  Chicago  v.  Bell, 
44  Neb.  44,  62  N.  W.  314;  Harrison  v.  Rail- 
road, 144  Ala.  252,  40  South.  394;  A.  G.  Ia 
V.  Dunning.  166  Fed.  850.  94  C.  O.  A.  128; 
Carter  v.  Railroad,  115  Ga.  853,  42  S.  E. 
239;  Owens  v.  Railroad  (O.  C.)  35  Fed.  718, 
1  L.  R.  A.  75;  Spitze  v.  Railroad.  75  Md. 
168,  23  Ati.  307,  32  Am.  St  Rep.  378;  Otis 
V.  Railroad  (C.  C.)  71  Fed.  136;  Lease  v. 
Railroad,  10  Ind.  App.  57,  37  N.  E.  423; 
Ringle  V.  Railroad.  164  Pa.  532.  30  Ati.  492, 
44  Am.  St  Rep.  628;  Railroad  v.  Elwood 
25  Ind.  App.  674,  58  N.  E.  866;  Brown  v. 
Railroad.  6  App.  D.  0.  244;  Graft  v.  Rail- 
road (Pa.)  8  Ati.  207;  Clinton  v.  Railroad, 
60  Neb.  692.  84  N.  W.  90;  Black  v.  Railroad 
(C.  C.)  36  Fed.  655;  Martin  v.  Railroad  (C. 
C.)  41  Fed.  126;  Colaizzi  v.  Railroad.  143 
App.  IMv.  638,  128  N.  Y.  Supp.  312,  March 
term.  1911;  3  Elliott  on  Railroads,  §  1379 
et  seq.  Up  to  this  point  we  have  considered 
the  effect  of  the  voluntary  acceptance  by  the 
employ^  of  the  benefits  to  which  he  is  en- 
titled, based  upon  the  language  of  the  rules 
and  regulations,  and  uninfluenced  by  other 
matters,  and  hold  that  such  acceptance  oper- 
ates as  a  release  or  an  accord  and  satisfac- 
tion of  a  claim  for  damages  on  account  of 
negligence  when  based  on  a  consideration 
moving  from  the  defendant.  If,  however,  the 
release  is  not  voluntary,  and  if  it  Is  procured 
by  undue  Influence  or  fraud,  or  has  no  con- 
sideration to  support  it,  it  will  not  avail  as 
a  defense. 

[5]  The  history  of  the  relief  department 
Justifies  the  courts  in  subjecting  settlements 
made  thereunder  to  close  scrutiny.  They 
seem  to  have  kept  pace  with  the  employer*s 
liability  acts,  and  as  one  of  these  was  passed 
a  relief  department  would  be  organized.  The 
English  act  on  which  most  of  the  A'merican 
statutes  are  based,  went  into  effect  on  the 
1st  day  of  January,  1880,  and  on  the  same 
day  the  owner  of  a  colliery  notified  his  em- 
ployes they  must  look  to  the  department  in 
the  event  of  injury  by  negligence,  and  from 
then  until  now  the  effort  has  continued  to 
avoid  the  increased  liability  imposed  by  the 
acts.  In  so  far  as  those  efforts  are  legiti- 
mate and  fair,  they  should  be  upheld,  and 


no  further.  By  ''undue  Influence**  la  meant 
a  controlling  Influence,  one  which  impels  a 
person  to  do  an  act  he  would  not  otherwise 
do.  Westbrook  v.  Wilson,  135  N.  C.  402,  47 
S.  B.  467;  In  re  Abee,  146  N.  C.  274,  59  S. 
E.  700.  As  is  well  said  by  Justice  Brown 
in  Re  Will  Amelia  Everett  153  N.  C.  85,  68 
S.  E.  924:  '^Experience  has  shown  ttiat  di- 
rect proof  of  undue  or  fraudulent  influence 
is  rarely  attainable,  but  inference  from  cir- 
cumstances must  determine  it  ♦  ♦  ♦  Un- 
due influence  is  generally  proved  by  a  num- 
ber of  facts,  each  one  of  which  standing 
alone  may  be  of  little  weight  but,  when  col- 
lectively stated,  may  satisfy  a  rational  mind 
of  its  existence."  When  it  is  in  issue,  the 
Jury  have  the  right  to  consider  the  relation 
of  the  parties,  the  circumstances  connected 
with  their  relationship,  the  condition  and 
situation  of  the  parties  at  the  time  of  the 
transaction,  the  adequacy  of  the  considera- 
tion, and  any  other  relevant  facts. 

The  relation  of  employer  and  employd  la 
not  one  of  those  regarded  as  confidential, 
from  which  a  presumption  of  fraud  or  undue 
influence  will  arise,  but  it  is  recognized  by 
the  courts  that  the  employer  has  great  in- 
fluence in  determining  the  conduct  of  the 
employ^,  and  may  use  it  to  his  injury.  It 
is  upon  this  ground  that  the  statutes  regu- 
lating the  hours  of  labor  are  sustained,  as 
stated  in  Holden  v.  Hardy.  169  U.  S.  366,  18 
Sup.  Ct  383.  42  L.  Ed.  780.  "The  Legisla- 
ture has  also  recognized  the  fact,  which  the 
experience  of  legislators  in  many  states  has 
corroborated,  that  the  proprietors  of  these 
establishments  and  their  operatives  do  not 
stand  upon  an  equality,  and  that  their  inter- 
ests are  to  a  certain  extent  conflicting.  The 
former  naturally  desire  to  obtain  as  much 
labor  as  possible  from  their  employes,  while 
the  latter  are  often  induced  by  the  fear  of 
discharge  to  conform  to  regulations  which 
their  Judgment  fairly  exercised,  would  pro- 
nounce to  be  detrimental  to  their  health  or 
strength.  In  other  words,  the  proprietors 
lay  down  the  rules,  and  the  laborers  are  prac- 
tically constrained  to  obey  them.  In  such 
cases  self-interest  is  often  an  unsafe  guide, 
and  the  Legislature  may  properly  Interpose 
its  authority."  This  language  was  approved 
by  the  Supreme  Court  of  the  United  States 
in  an  opinion  written  by  Mr.  Justice  Hughes 
in  Railroad  v.  McGuire,  219  U.  S.  552.  31 
Sup.  Ct  259.  55  L.  Ed.  328.  It  is  also  com- 
petent to  consider  the  fact  that  the  option 
to  accept  benefits  or  sue  is  in  the  applica- 
tion for  membership,  and  that  the  defendant 
has  control  of  the  department  and  prescribes 
its  rules  and  regulations.  It  is  true  that  it 
is  the  acceptance  of  benefits  that  bars  the 
action,  when  free  from  fraud  or  undue  in- 
fiuence,  but  this  acceptance  receives  its  vi- 
tality from  the  clause  in  the  application  for 
membership,  or.  as  is  said  in  the  McGuire 
Case:  "The  payment  of  benefits  is  the  per- 
formance of  the  promise  to  pay  contained  in 
the  contract  of  membership.*' 

The  situation  of  the  ^nployd  at  the  time 
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he  accepts  the  benefits,  his  condition  and 
surroundings  are  relevant.  Was  it  soon  aft- 
er his  injury  and  while  suffering,  or  was  he 
surrounded  by  the  employes  of  the  company, 
with  no  opportunity  to  confer  with  relations 
or  friends?  In  2  Pom.  Eq.  Jur.  §  948,  it  is 
said:  '* Whenever  a  person  is  in  pecuniary 
necessity  and  distress,  so  that  he  would  be 
likely  to  make  any  undue  sacrifice,  and  ad- 
vantage is  taken  of  such  condition  to  ob- 
tain from  him  a  conveyance  or  contract 
which  is  unfair,  made  upon  an  Inadequate 
consideration  and  the  like,  even  though  there 
be  no  actual  duress  or  threats,  equity  may 
relieve  defensively  or  aflarmatlvely."  Note, 
however,  that  it  is  not  pecuniary  necessity 
and  distress  which  are  the  basis  of  the  equi- 
ty Jurisdiction,  but  it  is  taking  advantage 
of  this  condition.  Again,  Pomeroy  says  (Vol. 
2,  §  851):  "Where  there  is  no  coercion 
amounting  to  duress,  but  a  transaction  is  the 
result  of  a  moral,  social,  or  domestic  force 
exerted  upon  a  party,  controlling  the  free  ac- 
tion of  his  will  and  preventing  any  true  con- 
sent, equity  may  relieve  against  the  transac- 
tion on  the  ground  of  undue  Influence,  even 
though  there  may  be  no  invalidity  at  law. 
In  the  vast  majority  of  Instances  undue  in- 
fluence naturally  has  a  fleld  to  work  upon 
in  the  condition  or  circumstances  of  the  per- 
son influenced  which  render  him  peculiarly 
susceptible  and  yielding,  his  dependent  or 
fiduciary  relation  towards  the  one  exerting 
the  influence,  his  mental  or  physical  weak- 
ness, his  pecuniary  necessity,  his  ignorance, 
lack  of  advice,  and  the  like.  All  these  cir- 
cumstances, however,  are  incidental,  not  es- 
sential.** 

The  consideration  paid  to  the  employd  is 
important,  and  may  be  controlling,  but  It 
is  not  to  be  determined  alone  by  the  amount 
of  benefits  paid  to  the  employ^  and  the 
proportion  this  may  bear  to  a  fair  compen- 
sation for  his  injury.  On  the  part  of  the 
employd  it  must  be  remembered  that  he  has 
contributed  to  the  fund  out  of  which  he  is 
paid,  and  that  the  department  has  been  es- 
tablished primarily  for  the .  benefit  of  the, 
railroad,  and  not  as  a  charity,  and  that  it 
has  been  relieved  of  liability  for  negligence 
in  many  instances  under  its  rules  and  regula- 
tions; on  the  part  of  the  railroad,  that  the 
party  injured  is  a  member  of  the  relief  de- 
partment, and  as  such  is  entitled,  upon  the 
payment  of  a  small  sum,  to  hospital  treat- 
ment and  benefits  when  sick  or  disabled,  or 
when  injured  by  accident,  and  to  larger 
benefits  at  death,  that  to  maintain  the  de- 
partment it  is  necessary  to  keep  up  its  mem- 
bership, that  the  railroad  has  been  com- 
pelled to  expend  large  sums  in  operating  ex- 
penses, and  in  contributions  to  the  relief 
fund,  if  this  appears.  When  due  weight  is 
given  to  these  matters,  and  there  is  evi- 
dence that  the  consideration  is  inadequate, 
it  is  a  circumstance  which,  in  connection 
with  other  circumstances,  may  be  submitted 
to  the  Jury,  and,  it  grossly  Inadequate,  It 
alone  is  sufl^cient  to  carry  the  question  of 


fraud  or  undue  Influence  to  the  Jury.  2  Pom. 
Eq.  Jur.  §S  926,  927.  At  the  last  term,  this 
court  said  in  Leonard  t.  Southern  Power 
Co.,  70  S.  E.  1063,  on  this  question:  "In 
Byers  v.  Surget,  19  How.  311  [16  U  Ed.  670], 
the  Supreme  Court  of  the  United  States 
says:  'To  meet  the  objection  made  to  the 
sale  in  this  case*  founded  on  the  inadequacy 
of  the  price  at  which  the  land  was  sold,  it 
is  insisted  that  inadequacy  of  consideration 
singly  cannot  amount  to  proof  of  fraud. 
This  position,  however,  is  scarcely  recon- 
cilable with  the  qualification  annexed  to  it 
by  the  courts,  namely,  unless  such  inadequacy 
be  so  gross  as  to  shock  the  conscience,  for 
this  qualification  implies  necessarily  the  af- 
firmation tjiat,  if  the  inadequacy  be  of  a  na- 
ture so  gross  as  to  shock  the  conscience,  it 
will  amount  to  proof  of  fraud.'  And,  again, 
in  Hume  v.  tJ.  S.,  132  U.  S.  411,  10  Sup.  Ot 
136,  33  L.  Ed.  393:  'It  (fraud)  may  be  ap- 
parent from  the  intrinsic  nature  and  sub- 
ject of  the  bargain  itself,  such  as  no  man 
in  his  senses,  and  not  under  delusion,  would 
make  on  the  one  hand,  and  as  no  honest  and 
fair  man  would  accept  on  the  other.'  Our 
court,  speaking  through  Justice  Brown,  so 
declares  the  law  in  reference  to  awards  and 
oth^  transactions,  in  Perry  v.  Insurance  Co., 
137  N.  C.  406,  49  S.  E.  890.  He  says:  *  Where 
there  is  a  charge  of  fraud  or  partiality  made 
against  an  award,  the  fact  that  it  is  plainly 
and  palpably  wrong  would  be  evidence  in 
support  of  the  charge,  entitled  to  greater 
or  less  weight  according  to  the  extent  or 
effect  of  the  error  and  the  other  circum- 
stances of  the  casa  There  might  be  a  case 
of  error  in  an  award  so  plain  and  gross  that 
a  court  or  Jury  could  arrive  only  at  the  con- 
clusion that  it  was  not  the  result  of  an  im- 
partial exercise  of  their  Judgment  by  the 
arbitrators.  Goddard  v.  King,  40  Minn.  164, 
41  N.  W.  659.  The  settled  rule,  which  is 
applicable  not  only  to  awards,  but  to  other 
transactions,  is  that  mere  inadequacy  alone 
is  not  sufficient  to  set  aside  the  award;  but, 
if  the  inadequacy  be  so  gross  and  palpable 
as  to  shock  the  moral  sense.  It  is  sufficient 
evidence  to  be  submitted  to  the  Jury  on  the 
issues  relating  to  fraud  and  corruption  or 
partiality  and  bias.*  Where  there  is  inade- 
quacy of  consideration,  but  it  is  n'ot  gross, 
it  may  be  considered  in  connection  with  oth- 
er evidence  upon  the  issue  of  fraud,  but  will 
not,  standing  alone,  Justify  setting  aside  a 
contract  or  other  paper  writlnr  on  the  ground 
of  fraud."  In  the  enforcement  of  these  prin- 
ciples, relief  should  be  granted  with  caution. 
If  nothing  appears  except  that  the  employ^ 
has  signed  the  application  for  membersliip, 
the  rules  and  regulations  of  the  department 
that  the  employ^  was  not  with  his  friends, 
and  that  the  consideration  is  inadequate,  but 
not  grossly  so,  relief  should  be  denied.  The 
employd  is  required  to  exercise  diligence  in 
protecting  his  rights,  and  will  not  be  excused 
on  the  ground  of  want  of  knowledge  when 
he  has  the  opportunity  to  learn. 
[•]  If  the  issue  of  fraud  or  undue  in- 
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fluence  Is  fotiiid  In  fayor  of  tbe  employ^,  and 
he  has  been  injured  by  the  negligence  of  the 
railroad,  he  may  recover  damages,  without 
returning  what  he  has  received  as  benefits, 
but  this  will  be  allowed  in  reduction  of  the 
damages.  Hayes  v.  Railroad,  143  N.  O.  125, 
65  S.  B.  437. 

There  must  be  a  new  trial. 

New  trial. 

GliARK,  O.  J.,  concurs  in  the  result  upon 
the  ground  that  the  contract  of  the  relief  de- 
partment of  the  defendant  company  is  invalid 
because  it  is  in  violation  of  both  the  federal 
and  state  statutes  which  have  been  passed 
for  the  protection  of  the  employes  of  rail- 
road companies.  It  is  so  held  because  a  vio- 
lation of  the  state  statute  in  Barden  v.  Rail- 
road, 152  N.  a  818,  67  S.  B.  971,  and  no 
reason  has  been  shown  in  my  judgment  to 
overrule  the  able  and  well-considered  opin- 
ion of  the  court  in  that  case  which  was  writ- 
ten by  Mr.  Justice  Manning.  The  fellow 
servant  act  of  North  Carolina  of  1897,  now 
Rev.  1906,  f  2646,  giving  employes  of  rail- 
roads an  action  for  wrongful  death  or  per- 
sonal injuries  caused  by  the  negligence  of 
the  defendant  or  a  f^low  servant  or  from 
defective  machinery,  ways,  or  appliances  of 
a  railroad  company,  provides  "any  contract 
or  agreement,  expressed  or  implied,  made  by 
any  employ^  of  such  company  to  waive  the 
benefit  of  this  section  shall  be  null  and  void." 
Every  employ^  of  the  defendant  company  is 
required  to  join  this  ''relief  department,*'  and 
the  contract  which  he  signs  upon  entering 
its  relief  department  contains  this  provision : 
"I  also  agree  that  in  consideration  of  the 
amounts  paid  by  the  said  company  for  the 
maintenance  of  the  said  relief  department, 
and  the  guaranty  by  the  said  company  of 
tbe  payment  of  said  benefits,  tbe  acceptance 
by  me  of  benefits  for  injury  shall  operate 
as  a  release  and  satisfaction  of  all  claims 
against  said  company  and  all  other  compa- 
nies associated  therewith  in  the  administra- 
tion of  the  relief  department  for  damages 
arising  from  or  growing  out  of  said  injury." 
This  contract  made  prior  to  the  injury  is  in- 
valid because  in  violation  of  the  express 
terms  of  the  statute.  It  is  also  without  con- 
sideration, for  the  evidence  in  this  case  does 
not  show  that  the  defendant  in  fact  contrib- 
uted any  money  to  the  department  or  for  its 
maintenance.  It  appears  from  the  rules  and 
regulations  that  said  relief  department  is  a 
bureau  of  the  defendant,  and  that  its  rules 
and  regulations  are  prescribed  by  the  defend- 
ant; also,  that  under  those  rules  and  regula- 
tions the  defendant  has  sole  control  of  the 
department  and  of  its  money ;  that  the  rules 
and  regulations  can  be  changed  by  the  de- 
fendant without  the  consent  of  the  members 
of  the  department,  and  cannot  be  changed 
without  the  consent  of  the  defendant  It  was 
admitted  In  the  argument  here,  and  Is  a 
well-known  fact,  that  no  employ^  of  the  de- 
fendant can  remain  in  its  service  unless  he 


is  a  member  of  this  department  The  so- 
called  relief  department  was  not  established 
until  after  the  enactment  of  the  act  of  1897* 
called  the  fellow  servant  act 

From  the  above-condensed  statement  of 
the  evidence,  it  is  clear  that  the  sole  object 
of  the  relief  department  Is  for  the  relief  of 
the  railroad  company  by  requiring  the  em- 
ployes of  that  company  to  raise  by  a  forced 
contribution  out  of  their  salaries  and  wages 
a  fund  out  of  which  all  damages  for  per- 
sonal injuries  or  wrongful  death  caused  to 
employes  by  the  negligence  of  the  defendant 
shall  be  paid.  It  is  public  policy  as  declar- 
ed by  statute  that,  in  case  of  Injury  or  deatb 
resulting  to  an  employ^  from  the  negligence 
of  a  railroad  company  or  of  a  fellow  serv- 
ant, such  loss  shall  fall  upon  the  company 
whose  negligence  caused  it,  and  thus  the 
stockholders  will  see  that  their  ofiAcers  and 
agents  take  proper  steps  to  prevent  such  neg- 
ligence, and  to  safeguard  by  proper  care  the 
lives  and  limbs  of  its  employ^.  This  safe- 
guard is  entirely  swept  away  by  this  device 
of  a  relief  dei^rtment,  whereby  the  em- 
ployes are  compiilsorily  required  to  raise  out 
of  their  own  meager  wages  a  fund  of  $9  to 
$45  per  annum  from  each  employe,  amount- 
ing in  the  aggregate  to  many  hundreds  of 
thousands  of  dollars  annually,  out  of  which 
fund  the  damages  for  the  injuries  and  deaths 
which  may  be  infiicted  upon  them  by  the  n^- 
ligence  of  the  raUroad  company  shall  be  paid. 
The  defendant  is  the  only  railroad  company 
in  this  state  which  has  resorted  to  tMs -de- 
vice. If,  after  an  injury  has  been  inflicted, 
there  is  a  fair  and  free  settlement  made  be- 
tween the  injured  party  and  the  company  for 
the  damages  sustained  by  the  negligence  of 
the  corporation,  which  damages  are -paid  out 
of  the  funds  of  the  company,  it  would  be  up- 
held by  the  courts.  But  such  arrangement 
needs  no  previous  agreement  as  is  here  re- 
quired to  be  signed  by  each  employe  of  the 
defendant  company.  Nor  should  such  a  set- 
tlement be  made  out  of  funds  raised  by  In- 
voluntary contributions  exacted  by  the  com- 
pany out  of  the  wages  of  its  employes.  Nor 
is  it  a  valid  contract  to  impose  upon  plain- 
tifT  the  loss  of  all  he  has  paid  In  If  he  elects 
to  sue,  or  If  he  leaves  the  service.  The  so- 
called  relief  department  is  also  In  violation 
of  the  federal  employer's  liability  act  of 
April  22, 1908  (35  Stat  65,  c.  149  [U.  S.  Gomp. 
St  Supp.  1909,  p.  1171]).  That  statute,  after 
giving  employes  of  any  railroad  company  an 
action  for  Injury  caused  by  the  negligence 
of  any  railroad  company  or  of  fellow  serv- 
ants, or  by  reason  of  any  defects  in  appli- 
ances, machinery,  etc.,  provides:  '*Sec.  6. 
Anp  oontraot^  rule,  regulation  or  device  whaU 
soever,  the  purpose  or  intent  of  which  shall 
be  to  enable  any  common  carrier  to  exempt 
itself  from  any  UaMiiy  created  by  ihie  act, 
shall  to  that  extent  be  void.*'  The  debates  in 
both  houses  of  Congress  over  the  enactment 
of  this  section,  as  preserved  In  the  **Oongres- 
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sional  Record,**  show  that  tbe  object  of  this 
section  was  to  prohibit  these  relief  depart- 
ments which  had  sprung  np  In  the  several 
states  Immediately  after  the  passage  of  state 
acts  to  the  above  effect,  and  which  had  been 
held  valid  by  courts,  which,  to  say  the  least, 
were  not  nnfrlendly  to  these  great  aggrega- 
tions of  capital.  The  labor  associations  of 
the  conntry  were  powerful  enough  to  have 
their  rights  presented  In  the  debates  In  Con- 
gress, and  to  secure  the'  enactment  of  the 
above  section  for  their  protection.  If  the 
above  section  does  not  have  that  effect,  the 
mind  of  man  cannot  conceive  a  form  of  words 
which  will  have  that  effect  In  a  very  recent 
case  decided  by  the  United  States  Supreme 
Court  October  30,  1911  (Railroad  v.  United 
States,  222  U.  8.  20,  32  Sup.  Ct  2,  56  L.  Bd. 
— )t  it  was  held  that  when  the  defendant 
railroad  company,  operating  a  railroad  which 
was  "a  part  of  a  through  highway  over  which 
traffic  was  continually  being  moved  from  one 
state  to  another,"  hauled  over  a  part  of  its 
road  flv^  cars,  the  couplers  of  which  were  de- 
fective, two  of  the  cars  being  used  at  the 
time  in  moving  interstate  traffic  and  the  oth- 
er three  in  moving  intrastate  traffic,  though 
the  use  of  the  last  three  was  not  in  connec- 
tion with  any  car  or  cars  used  in  interstate 
commerce,  yet  the  federal  liability  statute  ap- 
plied to  said  three  cars,  and  the  defendant 
was  liable  to  the  penalty  for  not  having  au- 
tomatic couplers  thereon  because  the  act  ap- 
plies "on  any  raUroad  engoffed  in  interstate 
conmierce."  If  above  decision  is  controlling, 
certainly  the  relief  department  of  the  defend- 
ant is  forbidden  by  the  federal  statute.  While 
the  three  cars  in  the  above  case  were  not 
directly  in  use  in  interstate  commerce,  every 
employ^  of  the  defendant  company  is  more 
or  less  connected  In  some  way  every  day  and 
hour  with  the  transportation  of  through 
freight  or  passengers  by  the  company  which 
is  "engaged  in  Interstate  commerce.*' 

BROWN,  J.  (concurring).  I  concur  in  the 
Judgment  of  this  court  granting  a  new  trial, 
although  I  cannot  concur  in  aU  that  is  said 
in  the  opinion. 

1.  I  think  it  has  been  fully  demonstrated 
in  the  opinion  in  this  case  by  Mr.  Justice 
ALLEN,  as  well  as  in  my  dissenting  opinion 
on  the  Barden  Case,  152  N.  C.  318,  67  S.  E. 
971,  that  the  relief  department  agreement 
of  the  defendant  company  is  valid,  not  against 
public  policy,  not  a  mere  scheme  upon  the 
part  of  the  defendant  to  evade  liability  for 
its  own  negligence,  and  in  proper  cases  should 
be  enforced  as  a  bar  to  actions  for  dam- 
ages. Similar  articles  of  agreement  have 
been  in  vogue  in  other  parts  of  this  country 
between  other  railway  companies  and  their 
employes,  and  have  been  invariably  upheld. 
If  overwhelming  authority  and  unanimous  Ju- 
dicial precedent  are  worth  anything,  then  the 
legality  of  these  relief  associations  and  their 
articles  of  agreement  ought  no  longer  to  be 
questioned.    This  should  be  especially  true 


in  this  state,  for  the  reason  that  three  suc- 
cessive Legislatures  have  thoroughly  investi- 
gated this  very  relief  department  of  the  de- 
fendant company,  have  examined  scores  of 
its  employes  of  all  grades,  and  have  refused 
to  interfere. 

That  this  is  a  matter  addressed  entirely  to 
the  wisdom  and  within  the  jurisdiction  of 
the  General  Assembly  is  expressly  declared 
by  the  Supreme  Court  of  the  United  States 
in  the  McGuire  Case^  219  U.  S.  550,  81  Sup. 
Ct  259,  65  L.  Ed.  328,  where  it  is  held: 
''Whether  the  relief  scheme  of  a  railroad 
company  Involving  contracts  with  its  em- 
ployte  and  contributions  from  both  employ^ 
and  the  company,  such  as  the  one  involved  in- 
this  case,  is  a  wise  and  proper  scheme  which 
should  be  approved,  or  an  unwise  scheme 
which  should  be  disapproved  by  the  public 
policy  of  the  state,  is  under  the  control  of 
the  legislative  power  of  the  state."  If  this 
relief  association  agreement  had  been  found 
by  our  General  Assembly  to  work  an  injus- 
tice or  hardship  to  the  employ^,  it  would 
have  been  destroyed  long  ago. 

2.  This  association  does  not  deprive  the 
employ^  of  any  legal  right  he  has  under 
the  law,  and  does  not  attempt  to.  On  the 
contrary,  it  confers  upon  him  many  benefits 
and  privileges  which  the  company  is  under 
no  legal  obligation  to  assist  in  providing.  If 
the  employ^  is  sick  or  injured  from  any 
cause  with  which  the  company  is  wholly  dis- 
connected, he  may  enter  its  hospitals  and 
without  expense  be  nursed  back  to  health. 
When  he  Is  convalescent,  but  unfit  to  re- 
turn to  labor,  he  can  draw  a  weekly  allow- 
ance. There  is  an  insurance  feature  by 
means  of  which  the  employ^  can  provide  for 
his  family  in  case  of  death  at  a  cost  far  less 
than  that  of  ordinary  insurance.  In  fact, 
the  benefits  to  be  derived  from  this  associa- 
tion by  its  members  are  very  great,  and 
cannot  be  well  measured  by  a  present  cash 
equivalent  That  is  the  reason  that  scores 
of  the  members  have  appeared  before  suc- 
cessive legislative,  committees  and  protested 
against  Its  destruction  by  legislative  enact- 
ment My  opinion  is  that  when  a  member 
is  injured  in  the  service  of  the  defendant 
and  claims  that  his  injury  is  due  to  negli- 
gence for  which  the  defendant  is  responsible, 
he  should  consider  well  whether  he  will  take 
the  emoluments  and  benefits  which  member- 
ship in  this  association  confers  and  contin- 
ues through  a  long  course  of  years,  or  wheth- 
er he  will  give  up  those,  and  sue  the  compa- 
ny for  damages,  and  take  the  chances  of  liti- 
gation. The  courts  should  be  careful  to  see 
that,  when  the  employ^  makes  this  choice, 
he  is  in  a  mental  and  physical  condition  and 
his  surroundings  are  such  that  he  may  make 
a  deliberate  and  voluntary  choice,  free  from 
any  overruling  influence.  It  should  be  tbe 
voluntary  act  of  the  employ^  and  the  choice 
made  when  he  is  in  fit  condition  to  make 
a  free  choice.  When  he  does  make  such 
election,  then,  according  to  all  the  authori- 
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ties,  fhe  employ^  sZiould  be  compelled  to 
abide  by  it.  I  do  not  think  that  under  such 
circumstances,  if  he  decides  to  remain  in 
the  association  and  take  what  it  offers  and 
abide  by  its  regulations,  the  courts  can  look 
any  further  into  the  matter  to  see  if  the  em- 
ploy6  has  received  enough  compensation  or 
has  made  a  wise  choice.  Being  a  member  of 
the  association,  the  employ^  is  familiar  with 
its  advantages,  and  knows  beforehand  ex- 
actly what  it  offers  him.  He  also  knows  the 
uncertain  fruits  to  be  derived  from  a  law- 
suit Therefore  I  think  the  court  errs  in 
considering  the  matter  as  an  adjustment  or 
a  settlement  in  any  sense.  It  is  simply  an 
election.  There  are  two  courses  open  to  the 
injured  employ^.  He  may  elect  to  take  ei- 
ther, but  he  cannot  take  both.  And,  when 
he  deliberately  decides  in  the  full  possession 
of  his  faculties,  knowing  well  what  he  does, 
and  free  from  undue  restraint  or  Influence, 
that  should  end  the  matter  so  far  as  the 
courts  are  concerned.  This  is  not  only  the 
consensus  of  all  the  authorities,  but  it  is, 
to  my  mind,  entirely  consistent  with  the 
principles  of  Justice  and  fairness. 

3.  All  the  evidence  shows  that  this  plain- 
tiff after  he  was  injured  in  the  shops  de- 
cided to  "abide  in  the  ship,"  and  take  t^e 
benefits  offered  by  the  relief  department.  He 
filed  the  application  voluntarily,  and  com- 
plied with  the  regulations,  and  for  some  few 
weeks  he  received  his  allowance  regularly. 
I  find  nothing  in  the  record  to  indicate  any 
wrong  undue  infiuence  or  oppression  practic- 
ed on  plaintiff  to  influence  his  decision.  But 
there  is  evidence  that,  before  he  was  re- 
covered, the  allowance  and  benefits  were 
arbitrarily  and  abruptly  terminated  and  stop- 
ped by  Dr.  Wessell,  an  assistant  surgeon  of 
the  relief  department  of  the  defendant,  and 
without  any  notice  to  plaintiff  or  opportuni- 
ty to  be  heard.  I  am  not  aware  that  there 
is  anything  in  the  articles  of  agreement 
which  conferred  upon  Dr.  Wessell  the  right 
to  terminate  the  plaintiff's  benefits  in  such 
manner. 

In  order  that  this  may  be  considered  and 
inquired  into  on  another  trial,  I  concur. in 
the  order  of  the  court  granting  a  new  trial. 

WALKER,  J.,  concurs  in  the  opinion. 

HOKE,  J.  (concurring).  In  Barden  v.  Rail- 
road, 152  N.  C.  319,  67  S.  EI  971,  and  sev- 
eral other  cases,  where  a  similar  question 
was  presented,  it  was  contended  for  the  com- 
pany that  a  receipt  of  benefits  under  the 
provisions  of  the  relief  department  by  an 
employ^  who  was  a  member  should  operate 
as  an  absolute  bar  to  any  action  by  said  em- 
ploy6  to  recover  damages  for  injuries  caused 
by  the  negligence  or  other  wrong  of  the 
company.  Being  of  the  opinion  that  to  al- 
low the  receipt  of  benefits  the  effect  con- 
tended for  would  in  nearly  every  instance  be 
in  direct  violation  of  our  statute  law  (Re- 
visal,  I  264G),  I  concurred  in  the  decision  de- 


claring the  provision  Toid.  The  statute  In 
question  enacts,  in  substance,  that  any  em- 
ploy6  of  any  railroad  company,  operating  in 
this  state  who  shall  suffer  injury  to  his  per- 
son, or  the  personal  representative  of  any 
such  employ^,  who  has  in  the  course  of  his 
employment  been  killed  by  the  negligence, 
carelessness,  or  Incompetence  of  any  other 
employ^,  or  by  any  defect  In  the  machinery, 
ways,  or  appliances  of  the  company,  shall  be 
entitled  to  maintain  an  action  against  such 
company,  and  then  concludes  with  the  provi- 
sion *'that  any  contract  or  agreement,  ex- 
pressed or  implied,  made  by  any  employer 
of  the  company  to  waive  the  benefit  of  this 
section,  shall  be  null  and  void."  True,  there 
are  numerous  decisions  of  the  courts  else- 
where that  the  receipt  of  benefits  under  the 
provisions  of  thi»  charter  or  scheme  known 
as  the  relief  department  shall  operate  as  a 
bar  to  the  action,  basing  their  ruling  chiefiiy 
on  the  position  that  the  acceptance  of  bene- 
fits is  in  the  nature  of  an  adjustment  after 
the  injury,  but,  in  my  view, 'the  position  la 
untenable  here,  for  the  reason  that  to  al- 
low the  receipt  of  benefits  the  effect  of  an 
absolute  bar  resort  must  be  had  to  the 
stipulations  of  the  contract,  by  which  the  in- 
jured employ^  became  a  member  and  so 
comes  directly  within  the  prohibition  of  the 
statute  referred  to.  While  not  directly  pre- 
sented because  the  court  was  upholding  the 
provisions  of  the  federal  statute  as  to  com- 
panies engaged  in  interstate  commerce  avoid- 
ing a  similar  stipulation,  this  view  was  sug- 
gested in  a  recent  case  before  the  Supreme 
Court  of  the  United  States — ^Railroad  v.  Mc- 
Guire^  219  U.  S.  566,  31  Sup.  Gt.  262,  55  U 
Ed.  328 — ^in  which  Associate  Justice  Hughes, 
delivering  the  opinion,  said:  "The  acceptance 
of  benefits  is,  of  course,  an  act  done  after 
the  injury,  but  the  legal  consequences  sought 
to  be  attached  to  that  act  are  derived  from 
the  provision  in  the  contract  of  meml>ership. 
The  stipulation  which  the  statute  nullifies  is 
one  made  in  advance  of  the  injury,  that  the 
subsequent  acceptance  of  benefits  shall  con- 
stitute full  satisfaction  of  all  claim  for  dam- 
ages," etc.  From  the  principle  here  sug- 
gested and  on  the  view  of  this  relief  depart- 
ment and  the  acceptance  of  benefits  under 
it,  which  has  been  always  heretofore  pre- 
sented, I  am  of  opinion  that  the  case  of 
Barden  v.  Railroad,  supra,  was  properly  de- 
cided,' and  might  be  allowed  to  prevail  now, 
as  a  correct  and  forcible  statement  of  the 
law  controlling  the  subject  In  the  present 
cause  while  disapproving  Barden's  Case  to 
the  extent  that  it  holds  the  provision  in 
question  absolutely  void,  the  principal  opin- 
ion by  Associate  Justice  ALX<EN  now  decides 
that  the  acceptance  of  benefits  by  an  injured 
employ^,  having  a  right  of  action  against 
the  railroad  company,  whether  regarded  in 
the  nature  of  a  release  or  an  accord  and  sat- 
isfaction, may  be  successfully  assailed  in  the 
courts  for  fraud,  undue  infiuence,  or  oppres- 
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sion  and  tbat  on  such  Issue  Joined  the  en- 
tire facts  may  be  presented,  including  the 
circumstances  under  which  the  employ^  be- 
came a  member^  as  well  as  those  more  di- 
rectly attendant  upon  the  transaction,  and 
that  in  some  instances  this  fraud  may  be 
inferred  when  there  is  such  gross  dispro- 
portion between  the  amount  received  and  the 
extent  and  value  of  the  claim  as  to  make  it 
dear  that  no  fair  adjustment  has  been  had, 
nor  one  that  in  equity  and  good  conscience 
should  be  allowed  to  stand.  From  this  opin- 
ion and  two  on  the  same  subject  and  under 
differing  facts  by  the  same  learned  Judge,  at 
the  present  term  (Nelson  v.  Railroad,  72  S. 
B.  90g,  and  Wacksmuth  v.  Railroad,  infra), 
I  am  convinced  that  a  wise  and  workable 
rule  has  been  found  and  established  by 
which  the  beneficent  features  of  this  depart- 
ment may  be  preserved,  and  proper  and  ade- 
quate relief  afforded  to  injured  employes 
having  meritorious  claims,  and  therefore  con- 
cur in  the  opinion  as  written. 


(157  N.  C.  M) 

WACKSMUTH  v.  ATLANTIC  COAST  LINE 

R.  CO. 

(Supreme  Ck>art  of  North  Carolina.     Nov.  15, 

1911.) 

1.  Damagies  (§  ltJ6*)  —  Personal  Injuries  — 
Assessment  of  Damages—Evidence. 

It  is  competent  to  ask  plaintiff  suin^  for  a 
personal  injury  as  to  the  extent  of  his  injury. 

[Ed.    Note.— For   other   cases,   see    Damages, 
Dec.  Dig.  §  160.*] 

2.  Tbial  (i  90*)— NoNBESPONsivB  Answers— 
Remedy— Motion  to  Strike. 

A  party  must  promptly  move  to  strike  ont 
a  nonresponsive  answer  of  a  witness  to  a  proper 
question,  or  the  objection  is  waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  §  90.*] 

8.  Master  and  Servant  (8  lOO*)  — Relief 
B^JND  Agreements— Validity— Evidence. 
Where  a  railroad  employ^  suing  for  per- 
sonal injuries  had  accepted  benefits  from  a  re- 
lief fund  maintained  by  the  company,  parol  evi- 
dence that  the  employd  was  induced  to  accept 
the  benefits  by  the  promise  of  the  company  to 
give  him  employment,  and  that  the  company 
breached  its  promise,  was  admissible  on  the  is- 
sue whether  the  employ^  was  relieved  thereby 
from  the  legal  effect  of  the  acceptance,  so  as  to 
permit  him  to  sue  for  the  injuries  received. 

[Ed.  NQ.te.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  100.*] 

4.  Masteb  and  Sebvant  (S  100*)  — Relief 
Fund  Agbeements— Acceptance  of  Bene- 
fits—Effect. 

An  acceptance  of  benefits  by  an  injured  em- 
ploy6  of  a  railroad  company  maintaining  a  re* 
lief  fund  for  Injured  employ^  induced  by  a  ver- 
bal contract  to  furnish  employment  to  the  em- 
pIoy6  does  not  bar  an  action  for  the  injuries, 
where  the  company  breaches  its  contract 

PEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  166-170;    Dec.  Dig.  S 

5.  Appeal  and  Ebbob  ({  928*)  —  Questions 
Reviewable  —  Instructions  —  Presump- 
tions. 

Where  the  instructions  are  not  set  out,  and 
there  is  no  exception  to  them,  the  court  on  ap- 


peal mufit  assume  that  the  trial  court  correctly 
charged  on  the  issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3749-3754;  Dec.  Dig.  § 
928.*] 

6.   COMPBOMISB     AND     SETTLEMENT     (I     20*)  — 
CONCLUSIVBNBSS-^PEIU'OBMANCE. 

One  relying  on  a  contract  of  compromise 
and  settlement  calling  for  the  performance  by 
him  of  certain  acts  must  show  a  performance  of 
such  acts. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  88^88 ;  Dec  Dig. 

i  20.*]  ^  •     .       • 

7.  Masteb  and  Sebvant  ({  100*)— Injubibs 
TO  Sebvants— Actions— Rbcovebt. 

Where  an  employ^  suing  for  injuries  had 
accepted  benefits  from  the  employer  maintaining 
a  relief  fund  for  injured  employes,  but  the  ac- 
ceptance did  not  preclude  a  recovery,  the  em- 
ployer was  entitled  to  have  the  amount  of  the 
benefits  credited  on  the  judgment  received,  the 
employ^  offering  to  return  such  amount 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  166-170;  Dec  Dig.  i 
100.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;   Whedbee,  Judge. 

Action  \>y  Louis  Wacksmuth  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Afi&rmed. 

This  is  an  action  to  recover  damages  for 
personal  injuries  caused  as  the  plaintiff  al- 
leges by  the  negligence  of  the  defendant 
The  defendant  denies  negligence,  alleges  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  specially  pleads,  aa  a  defense, 
that  the  plaintiff  was  a  member  of  its  relief 
department,  and  that,  after  bis  injury,  he 
accepted  benefits  from  the  department 
There  was  evidence  that  the  plaintiff  was 
injured  on  the  18th  day  of  April,  1904,  in  a 
collision,  while  performing  his  duty,  for  the 
defendant  as  engineer,  and  without  fault  on 
his  part  It  was  admitted  that,  after  his 
Injury,  four  checks  aggregating  $155,  were 
sent  to  him  from  the  relief  department  as 
benefits.  The  plaintiff  did  not  collect  the 
money  on  the  checks,  and  on  the  29th  of 
August  1904,  wrote  a  letter  to  the  super- 
intendent of  defendant,  containing  the  fol- 
lowing proposition:  "If  you,  as  the  proper 
representative  of-  the  A.  C.  L.,  will  give  me 
steady  work  at  a  salary  of  $4.50  per  day 
and  I  to  be  employed  in  the  shops  at  Rocky 
Mount  and  to  break  in  new  engines  and  such 
other  similar  work  that  will  not  require  me 
to  make  long  runs  or  do  service  at  night,  and 
give  me  further  guarantee  that  I  shall  re- 
main in  the  above  employment  for  a  term 
of  not  less  than  fifteen  years  at  a  salary 
of  not  less  than  $4.50  per  day,  steady  time, 
and  with  the  further  privilege  of  returning 
to  my  regular  nm  or  daylight  run,  going  out 
of  Rocky  Mount,  whenever  my  physical  con- 
dition will  admit  of  the  same,  I  will  release 
the  A.  C.  L.  from  any  further  claims  for 
damages  resulting  from  the  above-named  ac- 
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eldent  It  being  agreed  that  you  are  to  al- 
low me  also  the  amount  agreed  to  in  your 
letter  of  August  Ist,  and  the  amount  that  I 
am  entitled  to  from  the  relief  department" 
The  superintendent  replied,  inyiting  the 
plaintiff  to  Wilmington,  and  saying:  "I  think 
it  is  better  for  us  to  talk  over  the  matter 
about  which  you  have  written."  The  plain- 
tiff testified  that  he  went  to  Wilmington  and 
saw  the  superintendent,  and  that  he  agreed 
to  give  him  employment  and  to  look  out  and 
care  for  him,  and  that  in  consequence  of 
these  promises  he  collected  the  checks. 
There  was  evidence  to  the  contrary.  The 
defendant  offered  evidence  tending  to  show 
that  it  had  contributed  to  the  relief  depart- 
ment, but  no  issue  was  submitted  or  request- 
ed on  this  question.  The  rules  and  regula- 
tions of  the  relief  department  are  fully  stat- 
ed in  Barden  v.  Railroad,  152  N.  O.  318,  67 
S.  E.  971,  and  in  King  v.  Railroad,  72  S.  E. 
801,  and  Nelson  v.  Railroad,  72  S.  E.  998,  at 
this  term.  There  was  evidence  tending  to 
prove  negligence. 

The  Jury  returned  the  following  verdict: 

•*(1)  Did  the  plaintiff  voluntarily  become 
a  member  of  the  relief  department  of  de- 
fendant, and  execute  the  agreement  intro- 
duced in  evidence?    Answer:   Yes. 

**(2)  Did  the  plaintiff,  after  his  alleged  in- 
jury, accept  benefits  under  said  contract, 
and,  it  so,  in  what  amount?  Answer:  Yes; 
$155. 

"(3)  Was  the  plaintiff  induced  to  cash  the 
relief  checks  and  accept  benefits  under  said 
contract  upon  the  promise  and  agreement  of 
defendant  to  furnish  him  such  work  or  em- 
ployment as  he  might  thereafter  be  able  to 
perform,  and  to  take  care  of  him  as  an  old 
employ^?    Answer:  Yes. 

"(4)  If  so,  did  the  defendant  comply  with 
its  agreements?    Answer:  No. 

"(5)  Was  the  plaintiff  Injured  by  the  neg- 
ligence of  the  d^endant  company?  Answer: 
Yes. 

*'(6)  Did  the  plaintiff,  by  his  negligence, 
aontribute  to  his  own  Injury?    Answer:  No. 

"(7)  What  damage  is  plaintiff  entitled  to 
recover  of  defendant?   Answer:  $7,500." 

There  was  a  Judgment  In  favor  of  the 
plaintiff,  and  the  defendant  excepted,  assign- 
ing the  following  errors: 

First  exception:  For  that  the  court  erred 
in  allowing  the  plaintiff,  in  answer  to  ques- 
tion of  plaintiff's  counsel,  "How  much  did 
yoa  suffer?"  over  the  defendants  objection, 
to  answer,  "Suffered  all  kinds  of  troubles 
with  doctors,  thinking  they  were  doing  jus- 
tice by  me,  kept  telling  me  I  would  be  all 
right,  and  I  was  continually  having  trouble." 
This  exception  Is  upon  the  ground  that  both 
question  and  answer  are  improper  and  in- 
competent, and  should  have  been  preluded. 

Second  exertion:  For  that  the  court  erred 
in  allowing  the  plaintiff,  under  the  defend- 
ant's objection,  to  testify  to  what  passed  be- 
tween him  and  the  superintendent,  as  fol- 


lows: "Q.  And  you  went  to  see  the  supei^ 
intendent  about  your  letter  of  August  29tli, 
and  his  reply  of  September  10th.  Tell  the 
jury  what  passed  between  you?  A.  The  su- 
perintendent said  that  in  regard  to  entering 
into  a  contract  they  did  not  do  such  a  thing 
(this  is  &s  I  understood  him  to  say),  and  I 
told  him  my  reasons  for  it,  that  I  thought 
there  might  be  some  changes  around  the  rail- 
road, as  there  had  been  in  the  past,  and  I 
thought  best  to  have  a  contract,  and  he 
said,  'We  are  likely  to  stay  as  long  as  you/ 
and  I  said  that  might  be  true,  and  he  said, 
'Haven't  we  always  looked  out  for  old  em- 
ployes?' I  said,  *Yes,'  and  I  insisted  that  in 
case  I  could  not  run  on  the  short  cut,  as  my 
nerves  were  not  right,  and  I  would  want  to 
be  on  the  safe  side,  that  they  give  me  some- 
thing else  to  do,  and  he  said  to  the  manager, 
'Isn't  there  going  to  be  a  light  run  put  on 
to  Fayetteville,  and  biaybe  that  will  suit 
Mr.  Wacksmuth?*  And  I  said  maybe  it 
would,  that  all  I  wanted  was  something  in 
case  I  couldn't  run,  so  I  would  have  some- 
thing to  do,  and  he  said,  'Go  back,  and  don't 
work  until,  you  feel  stronger,  and  put  in 
your  application  for  this  run,  and  we  -  will 
look  out  for  you.'  And  I  said,  'I  am  going 
to  have  my  relief  check  signed,'  and  I  thinIP 
I  also  signed  for  my  watch,  pin,  etc  Q. 
What  did  he  do  that  first  thing?  A.  He 
touched  me  and  said,  'Go  back,'  they  would 
look  out  for  me,  and  the  manager  said  he 
knew  I  was  a  good  workman,  that  he  had 
passed  through  the  shops  and  seen  me  at 
work,  and  he  knew  I  was  a  good  workman, 
and  he  left  me  with  the  impression —  Q. 
He  told  you  that  they  would  care  for  you, 
and  he  said  they  always  took  care  of  old 
men.  The  last  thing  he  said  to  you  was  that 
you  were  to  go  back  and  they  would  take 
care  of  you,  and  you  went  and  cashed  those 
checks?  A.  Yes;  I  went  from  there  down 
to  Mr.  B.'s  office,  an  architect  in  Wilming- 
ton, and  told  him  what  I  had  done."  This 
exception  is  upon  the  ground  that  the  same 
is  irrelevant  and  incompetent,  for  that  (1) 
it  does  not  constitute  any  promise  or  agree- 
ment which  is  sufficiently  explicit  to  make 
the  basis  of  a  contract;  and  (2)  It  contra- 
dicts by  parol  the  express  terms  and  provi- 
sions of  a  written  contract,  and  should  have- 
been  excluded. 

Third  exception:  For  that  the  court  erred 
in  allowing  the  plaintiff,  In  answer  to  hi» 
counsel's  question,  "Why  did  you  cash  the 
relief  checks?"  to  state,  under  defendant's 
objection,  that  it  was  "with  the  promise 
that  they  would  look  out  for  me."  This  ex- 
ception is  upon  the  ground  that  the  question 
and  answer  are  both  Irrelevant  and  incom- 
petent, in  that  they  contradict  by  parol  the 
express  terms  of  the  written  contract  or 
agreement. 

Fourth  exception:  FOr  that  the  court 
erred  in  refusing  to  give  the  special  instruct 
tlon,  numbered  L  asked  for  by  the  defend- 
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ant,  as  follows:  "Tlie  def aidant  prays  the 
court  to  instruct  tlie  jury  tbat  tbere  Is  do 
evidence  ttiat  plaintiff  was  induced  by  tbe 
defendant  to  accQ)t  the  relief  benefits." 
This  exception  is  upon  the  ground  that  there 
was  no  such  evidence,  and  the  court  should 
have  so  instructed  the  Jury. 

Elfth  exception:  For  that  the  court  erred 
in  refusing  to  give  the  special  instruction 
numbered  6,  asked  for  by  the  defendant,  as 
follows:  '^Before  you  can  answer  the  issue, 
was  plaintiff  Induced  to  accept  the  benefits 
by  the  defendant?  you  must  find  the  facts 
from  the  evidence  that  the  defendant  know- 
ingly, purposely  offered  and  agreed  to  give 
plaintiff  indefinite  employment,  and  that  this 
was  done  to  induce  him  to  accept  the  bene- 
fits, and  release  his  right  of  action.  There 
is  no  evidence  of  this,  and  you  are  instructs 
ed  to  answer  the  issue,  'No.' "  This  excep- 
tion is  upon  the  ground  that  the  instruction 
asked  for  was  a  correct  statement  of  the  mat- 
ter necessary  to  be  found  before  the  issue 
could  be  answered  in  favor  of  the  plaintiff, 
and  that  there  was  no  evidence  upon  which 
said  finding  could  be  based,  and  the  instruc- 
tion should  have  been  given. 

Sixth  exception:  For  that  the  court  erred 
in  using  the  following  language  in  the  gen- 
eral charge  to  the  jury,  to  wit:  "If  you  find 
as  a  matter  of  fact  that  the  plaintiff  went 
to  Wilmington,  and  the  general  superintend- 
ent promised  and  agreed  and  said  to  him 
that  if  he  would  go  back,  and  not  sue  the 
company,  that  he  would  see  that  he  was 
taken  care  of,  and  would  be  given  such, 
work  as  he  would  be  able  to  do,  and  that 
by  reason  of  these  representations  he  did 
cash  his  checks,  then  I  charge  you  that  that 
would  be  such  an  inducement,  and  you  ought 
to  answer  the  third  issue,  'Yes*;  but  if,  on 
the  other  hand,  they  did  not  induce  him  to, 
or  did  not  intend  to  induce  him  to,  cash 
those  checks,  but  that  he  did  it  voluntarily 
or  without  promises,  then  you  should  answer 
tiiat  issue,  'No.'  Upon  This  issue  the  bur- 
den is  on  the  plaintiff.  What  is  meant  by 
the  burden  is  that  the  evidence  of  one  party 
outweighs  the  evidence  of  the  other;  in 
other  words,  if  upon  this  issue  the  evidence 
is  equally  balanced,  then  the  answer  would 
be  against  the  plaintiff,  because  the  plaintiff 
has  the  burden  of  the  issues.  If  the  testi- 
mony of  the  plaintiff  outweighs  or  bears 
down  the  evidence  of  the  defendant,  then  he 
is  said  to  have  carried  the  burden,  and  it 
would  be  your  duty  to  answer  this  issue 
'Yes.' "  This  exception  is  upon  the  ground 
that  there  was  no  evidence  offered  by  the 
plaintiff  from  which  such  a  finding  of  fact 
as  is  contemplated  in  that  part  of  the  charge 
quoted  could  have  been  made. 

Seventh  exception:  For  that  the  court 
erred  in  refusing  to  grant  the  defendant's  re- 
quest for  judgment  of  nonsuit  at  the  close 
of  the  plaintiff's  evidence,  and  again  at  the 
close  of  all  the  evidence. 


F.  8.  Spruill,  for  appellant  H.  A.  Oil- 
11am  and  L.  Y.  Bassett,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1]  An  examination  of  the  record 
shows  that  no  exception  was  taken  to  the 
answer  of  the  witness  embraced  in  the  first 
assignment  of  error.  The  objection  was  to 
the  question,  and  It  was  clearly  competent 
to  ask  the  plaintiff  as  to  the  extent  of  his 
Injuries,  and  for  him  to  state  how  much  he 
suffered,  and.  if  the  defendant'  thought  the 
answer  was  not  responsive,  it  was  its  duty 
to  move  to  strike  it  out 

[2]  This  Is  fair  to  the  judge  and  the  par- 
ties, as  it  gives  an  opportunity  to  correct  any 
error  that  has  been  committed,  and  the  judge 
may  well  conclude  when  objection  is  made 
to  a  question,  which  is  proper,  and  none  to 
the  answer,  that  it  is  not  regarded  of  sufiS- 
dent  importance  to  note  an  exception,  or 
that  it  is  unobjectionable.  "Defendant's 
remedy  was  to  promptly  move  to  strike  out 
the  objectionable  testimony,  and  by  the  fail- 
ure of  its  counsel  to  adopt  this  course  any 
and  all  right  which  the  defendant  may  have 
had  to  object  thereto  was  waived."  8  Ency. 
of  PL  ft  Pr.  p.  134. 

The  remaining  assignments,  as  indicated 
in  the  brief  of  the  appellant,  are  intended  to 
present  three  questions: 

(1)  The  plaintiff  having  admitted  that  he 
accepted  benefits,  is  it  competent  to  prove  by 
parol  that  he  was  induced  to  do  so  by  the 
promise  of  the  defendant? 

(2)  If  such  evidence  is  competent  was  the 
evidoice  introduced  by  the  plaintiff  suffi- 
cient to  sustain  a  finding  that  the  promise 
was  made? 

(3)  If  the  promise  was  made,  would  it  r»> 
lleve  the  plaintiff  from  the  legal  effect  of  the 
acceptance  of  the  benefit? 

The  term  "benefits,"  as  used  in  the  regu- 
lations of  the  department  has  a  definite 
meaning,  and  does  not  include  hospital  treat- 
ment  and  medical  attention,  and  it  is  the 
acceptance  of  benefits,  not  the  agreement  to 
do  so,  which  imder  certain  conditions  may 
bar  a  recovery.  The  acceptance  of  the  bene- 
fit is  an  act  of  the  party,  which  is  not  evi- 
denced by  any  writing,  and,  when  its  effect 
is  in  dispute,  it  is  competent  to  show  the 
circumstances  connected  with  it  It  is  in 
this  respect  that  Aderholt  v.  Railroad,  152 
N.  G.  411,  67  S.  B.  978,  and  Bailroad  v. 
Vanordstrand,  67  Kan.  387,  73  Paa  113,  are 
distinguishable  from  the  case  at  bar,  as  in 
each  of  those  cases  there  was  a  written  re- 
lease. 

[3]  We  think  the  evidence  was  competent 
and  that  it  was  sufficient  to  be  submitted  to 
the  jury  on  the  third  issue. 

[4]  There  was  evidence  that  the  plaintiff 
received  the  checks  for  benefits;  that  he 
wrote  the  superintendent  of  the  defendant 
and  submitted  a  proposition  of  settlement 
which  included  future  employment  and  said 
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he  would  release  the  defendant  if  it  would 
give  him  this  employment;  that  the  super- 
intendent invited  him  to  see  him  in  order 
that  they  might  talk  the  matter  over;  that 
he  went,  and  that  in  the  conversation  the 
superintendent  said  that,  '*in  regard  to  en- 
tering into  a  contract  they  did  not  do  such 
a  thing  (this  is  as  I  understood  him  to  say), 
and  I  told  him  my  reason  for  it,  that  I 
thought  there  might  be  some  changes  around 
the  railroad,  as  there  had  been  in  the  past, 
and  I  thought  it  best  tx)  have  a  contract,  and 
he  said,  'We  are  likely  to  stay  as  long  as 
you,*  and  I  said,  'That  might  be  true,'  and 
he  said,  'Haven't  we  always  looked  out  for 
old  employ^?'  I  said  'Yes,'  and  I  insisted 
that  in  case  I  couldn't  run  on  the  short  cut, 
as  my  nerves  were  not  right,  and  I  would 
want  to  be  on  the  safe  side,  that  they  give 
me  something  else  to  do,  and  he  said  to  the 
manager,  'Well,  isn't  there  going  to  be  a 
light  run  put  on  to  Fayetteville,  and  maybe 
tliat  will  suit  Mr.  Wacksmuth?'  And  I  scdd 
maybe  it  would,  that  all  I  wanted  was  some- 
thing in  case  I  couldn't  run,  so  I  would  have 
something  to  do,  and  he  said,  'Gro  back,  and 
don't  go  to  work  until  you  feel  stronger,  and 
put  in  your  application  for  this  run,  and  we 
will  look  out  for  you.'  And  he  said,  'You  go 
back  to  Rocky  Mount,  and  we  will  look  out 
for  you.'  And  I  said,  'I  am  going  to  have 
my  relief  checks  signed,'  and  I  think  I  also 
signed  for  my  watch,  pin*  etc.  He  touched 
me  and  said,  *Qo  back,'  that  they  would  look 
out  for  me;"  and  that,  relying  on  what  was 
said  to  him,  he  then  collected  the  benefit 
checks,  and  this,  if  believed,  Justified  the  Ju- 
ry in  answering  the  third  issue,  "Yes." 

[5]  The  charge  of  his  honor  is  not  set  out, 
but,  as  there  is  no  exception  to  it,  we  must 
assume  that  he  fully  explained  to  the  Jury 
the  significance  of  the  issue  and  the  bearing 
of  the  evidence.  If  the  evidence  was  com- 
petent and  was  sufficient  to  sustain  the  ver- 
dict, does  the  acceptance  of  benefits,  Induced 
by  the  promise  of  the  defendant  which  it 
failed  to  perform,  bar  a  recovery?  In  the 
consideration  of  this  question,  it  must  be  re- 
membered that  the  defendant  is  not  relying 
on  the  promise.  It  does  not  say  that  the 
plaintiff  has  accepted  a  new  promise  of  fu- 
ture employment  in  satisfaction  oif  Ills  claim 
for  damages,  and  therefore  he  must  declare 
for  breach  of  the  promise,  but,  on  the  con- 
trary,  it  says  no  promise  was  made.  It 
seems  to  us  that  a  fair  interpretation  of  the 
verdict  is  conclusive  against  the  defendant 
on  the  principles  declared  in  King  v.  Rail- 
road, 72  S.  K,  801,  at  this  term.  The  Jury 
has  found  that  there  was  a  contract  between 
the  plaintiff  and  the  defendant,  and  that  by 
its  terms  the  plaintiff  agreed  to  release  the 
defendant  from  daims  for  damages  on  ac- 


count of  negligence  upon  payment  to  him  of 
the  benefits  and  giving  him  employment,  and 
that  the  defendant  has  broken  the  contract. 
If  so,  the  acceptance  of  the  benefits  did  not 
constitute  the  settlement,  but  an  act  done  in 
furtherance  of  it  Dalrymple  v.  Craig,  70  Mo. 
App.  155.  The  contract  must  be  considered 
as  a  whole,  and,  if  treated  as  an  accord  and 
satisfaction  or  as  a  contract  with  dependent 
stipulations,  the  defendant  must  show  per- 
formance in  order  to  rely  on  it  Our  views, 
as  to  the  controlling  principles  when  an  ac- 
cord and  satisfaction  is  pleaded,  are  stated 
in  the  King  Case,  and  it  is  unnecessary  to 
repeat  them. 

[61  It  is  also  well  settled  that  "one  rely* 
ing  on  a  contract  of  compromise  and  settle- 
ment calling  for  the  performance  by  him  of 
certain  acts  must  show  a  performance  of  the 
conditions  imposed  on  him  by  such  agree- 
ment" 8  Cyc.  534.  This  is  declared  to  be 
the  law  in  Quarles  ▼.  Jenkins,  98  N.  C.  261, 
3  S.  B.  396,  where  the  court  says:  "The 
court  therefore  properly  instructed  the  Jury, 
in  effect,  that  if  the  settlement  alleged  was 
to  be  final,  on  conditions  to  be  observed  and 
performed  on  the  part  of  the  defendant  and 
he  failed  to  observe  and  perform  the  same 
according  to  the  terms  as  agreed  upon  be- 
tween the  parties,  then  there  was  no  such 
settlement  and  discharge."  The  case  of  Armi- 
stead  V.  Railroad,  108  La.  Aim.  173,  32  South. 
456,  is  in  principle  like  this.  There  the 
plaintiff's  boat  was  injured  by  the  negli- 
gence of  the  defendant  and  he  brought  an 
action  to  recover  damages.  The  defendant 
pleaded  a  compromise  and  settlement,  and  it 
was  held  that  the  plea  was  not  good  because 
it  had  promised  to  furnish  a  steamboat  and 
had  failed  to  do  so ;  the  court  saying:  "The 
defendant  violated  the  compromise,  and  then 
voluntarily  canceled  it,  and  is  therefore  not 
in  a  position  to  plead  It  in  bar  of  plaintlfTs 
action."  We  conclude  that  the  plaintiff  was 
entitled  to  Judgment  upon  the  verdict 

[7]  On  the  trial  the  plaintiff  offered  to  re^ 
turn  the  amount  he  received  as  benefits. 
This  was  proper,  and  the  defendant  is  en- 
titled to  have  this  sum  credited  on  the  Judg- 
ment recovered. 

We  find  no  error. 

No  error. 

■ 

CLARK,  C.  J.,  concurs  in  the  result  upon 
the  ground  that  the  contract  of  the  plaintiff 
with  the  so-called  relief  department  is  de- 
nounced as  null  and  void  by  the  provisions  of 
the  state  statute  Rev.  1905,  S  2646  (the  Fel- 
low Servant  Act),  and  also  by  section  5  of 
the  Federal  Employer's  Liability  Act  of 
April  22,  1908,  c.  149,  35  Stat  66  (U.  S. 
Comp.  St  Supp.  1909,  p.  1173),  and  refers  to 
his  concurring  opinion  in  King  y.  Railroad, 
72  S.  El  801,  at  this  term. 
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(166  N.  C.  378) 

RODGERS,  McCABE  &  CO.  t.  BELL. 

(Supreme  Caurt  of  North  Carolina.     Nov.  9, 

1911.) 

1.  Gamino  (§  12*)— Contracts  fob  Futuiib 
Dbxivebt— Vauditt. 

A  contract  to  deliver  cotton  on  or  before 
a  dxed  date  is  not  rendered  invalid  as  a  gam- 
bling contract  by  a  stipulation  therein  that  the 
measure  of  damages  for  failure  to  deliver  shall 
be  the  highest  market  price  between  certain 
dates  with  interest,  etc. 

[Ed.    Note.— For    other    cases,    see    Gaming, 
Cent.  Dig.  S  22 ;    Dec.  Dig.  $  12.»] 

2.  Contbacts   (8   15*)— Essentials— Meeting 
OF  Minds. 

To  constitute  a  valid  contract,  the  minds 
of  the  parties  must  meet  on  the  same  thing 
at  the  same  time;  but  this  may  be  by  words 
written  or  unwritten,  or  by  conduct,  or  both. 

[Ed.   Note.— For  other  cases,    see   Contracts, 
Cent.  Dig.  SS  61-66;    Dec.  Dig.  §  15.*] 

8.   GaUINO    (5    12*)— CONTBACTS    FOB     PUTUBK 
Deli  VEBT— VALIDITY. 

Under  Revisal  1005,  §  1689,  making  void 
contracts  to  deliver  cotton,  etc.,  when  actual 
delivery  by  the  parties  Is  not  intended,  un- 
communicated  intent  of  one  of  the  parties  not 
to  deliver  does  not  invalidate  the  contract. 

[Ed.    Note.— For    other    cases,    see    Gaming, 
Cent.  Dig.  S  22;    Dec.  Dig.  §  12.*] 

4.  Gaming   (§  49*)— Gambling   Contbacts— 

BUBDEN   OF   PbOOF. 

Revisal  1905,  S  1689.  makes  void  contracts 
to  deliver  cotton,  etc.,  when  actual  delivery  is 
not  intended.  The  last  sentence  provides  that 
the  section  shall  not  apply  to  manufacturers 
or  wholesale  merchants  dealing  in  commodities 
required  in  the  ordinary  course  of  their  busi- 
ness. Section  3823  unqualifiedly  makes  such 
contracts  criminal  Section  1691  provides  that, 
on  verified  answer  claiming  that  a  contract 
sued  on  is  void  as  being  a  gambling  contract, 
the  burden  shall  be  on  plaintiff  to  show  valid- 
ity of  the  contract.  Held^  that  the  last  provi- 
sion of  section  1689  should  be  read  as  qualify- 
ing section  1691,  and  not  as  exempting  manu- 
facturers, etc.,  from  the  prohibition  against 
speculation  in  futures,  and  hence,  in  an  action 
by  a  wholesale  dealer  in  spot  cotton  for  breach 
of  a  contract  to  deliver,  the  burden  is  not  on 
him  to  prove  the  validity  of  the  contract,  but 
on  defendant  to  prove  its  invalidity. 

[Ed.    Note.— For    other    cases,    see    Gaming, 
Cent.  Dig.  §S  100-102 ;   Dec.  Dig.  S  49.*] 

6.  Statutes  (§  205*)— Constbuction. 

A  statute  should  be  construed  as  a  whole 
in  arriving  at  the  Legislature's  intention. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  S  282;    Dec.  Dig.  §  205.*] 

6.  Statutes  (8  224*>— Constbuction. 

If  possible,  a  statute  should  be  construed 
in  harmony  with  existing  liaws,  unless  the  leg- 
islative intent  is  clearly  expressed  in  the  con- 
tract. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  §§  300,  302 ;   Dec.  Dig.  S  224.*] 

7.  Statutes  (§  225%*>;-Constbuction. 

In  construing  a  codified  statute,  resort  may 
be  had  to  the  original  legislation. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  {  306;   Dec.  Dig.  S  225%.*] 

Walker  and  Brown,  JJ.,  dissenting  in  part. 

Appeal   from   Superior  Court,   Edgecombe 
County;  Ward,  Judge. 
Action  by  Rodgers,  McCftbe  &  Co.  against 


J.  H.  Bell.    Judgment  for  plaintiff,  and  de< 
fendant  appeals.    Affirmed. 

The  written  contract,  on  Its  face,  provided 
for  the  delivery  of  60,000  pounds  of  cotton  at 
the  depot  or  boat  landing  In  Pollocksvllle, 
N.  C,  on  or  before  January  1,  1910,  and  con- 
tained a  stipulation  that.  In  case  the  party  of 
the  second  part  failed  to  deliver  said  cotton 
or  any  part  thereof,  the  damages  should  be 
admeasured  at  the  highest  price  In  the  above- 
mentioned  market  on  any  day  between  Sep- 
tember 10,  1909,  and  December  1,  1909,  with 
interest,  etc.  There  was  testimony  on  part 
of  plaintiff  tending  to  show  a  failure  to  de- 
liver 29,454  pounds  of  cotton  causing  damage, 
etc.,  and  further  that  actual  delivery  of  the 
cotton  was  Intended.  The  defendant  filed 
verified  answer,  admitting  execution  of  the 
written  contract  and  containing  averment 
that,  although  the  contract  on  Its  face  pro- 
vided for  actual  delivery.  It  was  not  so  In- 
tended by  the  parties,  but  that  same  was  a 
gambling  contract  prohibited  by  the  statute, 
etc.,  and  offered  evidence  tending  to  show 
that  the  contract  was  negotiated  by  plain- 
tlfiTs  agents,  and  it  was  understood  between 
them  at  the  time  that  no  actual  delivery  was 
intended  or  should  be  required,  etc. 

Issues  were  submitted  and  responded  to  by 
the  jury  as  follows:  "(1)  Did  the  plaintiff 
and  defendants  enter  into  the  contract  as 
alleged  In  the  complaint?  Answer:  Yes.  (2> 
Was  the  plaintiff  at  all  times  able,  ready, 
and  willing  to  accept  and  receive  and  pay 
for  said  cotton  upon  Its  delivery  during  the 
time  and  at  the  place  mentioned  therein? 
Answer:  Yes.  (3)  Was  the  said  contract 
Illegal  and  void?  Answer:  No.  (4)  If  not, 
what  damage  Is  plaintiff  entitled  to  recover? 
Answer:  29,454  pounds  at  4^  cents  per 
pound,  with  Interest  at  6  per  cent,  until  paid 
from  December  1,  1909.**  Judgment  on  the 
verdict,  and  defendant  excepted  and  ap- 
pealed, assigning  errors,  etc. 

T.  D.  Warren,  Aycock  &  Winston,  and  P.  M. 
Pearsall,  for  appellant  F.  S.  Spruill  and 
H.  A.  GllUam,  for  appellee. 

HOKE,  J,  [1]  The  defendant  moved  to 
nonsuit,  contending  that  the  contract  on  its 
face  Is  a  gaming  contract  avoided  by  the 
statute,  and  this  because  it  contains  definite 
provision  for  an  adjustment  of  damages  on 
failure  to  deliver;  but  the  question  has  been 
resolved  against  defendant  In  Harvey  v. 
Pettaway,  72  S.  E.  364,  at  the  present  term, 
holding  that  this  and  other  stipulations  of 
similar  Import,  appearing  in  the  contract, 
are  not  conclusive  as  a  matter  of  law. 

[2,  3]  It  was  also  Insisted  that  the  court 
below  erred  In  charging  the  jury  as  he  did 
on  the  third  Issue,  as  follows:  "Upon  this 
Issue  the  jury  is  Instructed  that  whether  or 
not  such  contract  Is  Illegal  and  void  is  to 
be  settled  from  the  evidence  In  the  case  by 
ascertaining   the   real    underlying    intention 


*JPor  other  cases  see  samf  topic  and  ■•ction  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
72S.R--52 
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of  botb  parties  to  the  contract,  and  the  in- 
quiries are  to  be  direi^ted  to  the  question  as 
to  whether  it  was  the  intention  of  both  par- 
ties to  the  contract  that  the  cotton  described 
therein  should  not  be  delivered,  and  whether 
it  was  the  purpose  and  intent  of  both  par- 
ties to  conceal  in  the  terms  of  the  written 
contract  a  gambling  deal  itk  which  the  par- 
ties to  the  contract  contemplated  no  real 
transaction  as  to  the  articles  to  be  delivered.*' 
The  objection  being  that,  if  either  party  had 
the  intent  and  purpose  not  to  deliver,  though 
uncommunicated  to  the  other,  the  contract 
was  prohibited  by  the  statute.  Defendant 
also  tendered  an  issue  presenting  this  view 
which  was  rejected.  It  is  true  that,  in  order 
to  constitute  a  valid  agreement,  the  minds  of 
the  parties  must  have  met  on  the  same  thing 
at  one  and  the  same  time;  but  this  is 
said  in  reference  to  the  common  intent  as 
contained  and  expressed  in  the  communica- 
tions had  between  them.  This  may  be  by 
words  written  or  unwritten,  or  by  conduct, 
both  or  either;  but  it  must  be  in  some  way 
expressed,  or  it  does  not  bind,  and  the  posi- 
tion may  not  be  allowed  that  when  the  par- 
ties have  made  an  agreement  for  valuable 
consideration,  clearly  expressing  their  com- 
mon intent  and  purpose  in  one  way,  this  can 
be  frustrated  or  altered  by  the  secret  and 
undisclosed  intent  of  one  of  the  parties  to 
the  contrary.  This  Is  true  on  general  prin- 
ciples. Williams  V.  Carr,  80  N.  C.  294; 
Anson  on  Contracts,  pp.  2,  3,  4;  Clark  on 
Contracts,  pp.  2,  3.  And  on  the  facts  of  this 
case  both  the  statute  in  question  and  author- 
itative Interpretation  of  this  and  similar 
enactments  here  and  elsewhere  are  against 
defendant's  position. 

Section  1689,  Revisal,  being  the  law  by 
which  contracts  in  futures  are  declared  to  be 
unlawful,  provides,  in  part,  "that  every  con- 
tract, whether  in  writing  or  otherwise,  where- 
by any  person  shall  agree  to  sell  and  deliver 
cotton,  com,  wheat,  rye,  bacon,  salt,  etc., 
at  a  place  and  time  specified  and  agreed  upon 
therein,"  to  any  other  person,  etc.  When  in 
fact  and  not  withstanding  the  terms  express- 
ed of  such  contract,  it  is  not  intended  hy 
the  parties  thereto  that  the  articles  or  things 
so  agreed  to  be  sold  and  delivered  shall  be 
actually  delivered  or  the  value  thereof  paid, 
**lmt  it  is  intended  and  understood  hy  them 
that  money  or  other  thing  of  value  shall  be 
paid  to  the  one  by  the  other  or  to  a  third 
party  dependent  on  whether  the  market  price 
or  value  of  the  thing  shall  be  greater  or  less, 
at  the  time  and  place,  etc.,  «  «  •  gi^ijx 
be  utterly  null  and  void."  It  will  be  noted 
that  the  statute  avoids  the  contract  when  the 
vitiating  purpose  is  held  by  the  '*parties 
theretOt**  and,  further,  "but  it  is  intended  and 
understood  by  them"  that  settlement  may 
be  had  by  paying  the  difference  according  to 
the  rise  or  fall  of  the  market  or  other  change 
in  value,  and  this  view  has  prevailed  in  the 
different  cases  with  us  construing  the  law. 
Harvey  t.   Pettaway,   supra;    fidgerton  t. 


Edgerton,  103  N.  0. 1G7,  09  B.  B.  S3;  Bums  ▼. 
Tomlinson,  147  N.  C.  634,  61  8.  BL  615;  Id.  147 
N.  C.  645,  61  S.  BL  614;  Bankin  v.  lilitchein, 
141  N.  C.  277,  53  8.  B.  854;  State  t.  McGln- 
nis,  138  N.  C.  724,  51  8.  B.  60;  State  t.  Clay- 
ton, 138  N.  C.  732,  50  S.  B.  866.  And  author- 
itative decisions  elsewhere  are  to  the  same  ef- 
fect .  Crawford  v.  Spencer,  92  Mo.  498, 4  S.  W. 
713,  1  Am.  St  Bep.  746;  Scanlon  ▼.  Warren, 
169  III.  142,  48  N.  B.  410;  Wall  v.  Schneider, 
59  Wis.  352,  18  N.  W.  443,  48  Am.  Bep.  520; 
Clark  on  Contracts,  p.  331.  In  State  t.  Clay- 
ton, supra,  it  was  held:  "The  test  of  the 
validity  of  a  contract  for  'futures,'  whl<di 
Laws  1889,  e.  221,  requires,  is  the  Intention 
not  to  actually  driver*  the  articles  bought  or 
sold  for  future  delivery.  No  matter  how  ex- 
plicit the  words  in  any  contract  which  may 
require  a  delivery,  if  in  fact  there  is  no  in- 
tention to  deliver,  but  the  real  understanding 
is  that  at  the  stipulated  date  the  losing  par- 
ty shall  pay  to  the  other  the  difference  be- 
tween the  market  price  and  the  contract 
price,  this  is  a  gambling  contract  and  void 
at  common  law  and  indictable  under  the 
statute."  In  Bankin's  Case,  Associate  Jus- 
tice Brown,  for  the  court,  said:  '*That  being 
so,  the  matter  Is  to  be  settled  by  ascertaining 
the  real  underlying  intention  of  the  parties 
to  the  contract  Was  It  tl^e  intention  of 
both  parties  to  the  contract  that  the  cotton 
should  not  be  delivered?  Was  it  their  pur- 
pose to  conceal  in  the  terms  of  a  fair  con- 
tract a  gambling  deal,  in  which  the  parties 
contemplate  no  real  transaction  as  to  the 
articles  to  be  delivered?  This  purpose  and 
underlying  intent  his  honor  properly  left  to 
the  Jury;  the  contract  not  being  a  gambling 
one  on  its  face." 

Undoubtedly,  if  it  was  understood  by  both 
that  either  party  to  the  contract  could  be 
relieved  by  paying  the  difference,  and  that 
no  actual  compliance  was  intended  at  the 
time,  this  would  avoid  the  contract;  the  lan- 
guage of  the  statute  being  that  the  contract 
is  utterly  void  if  there  was  no  Intent  "that 
the  thing  should  be  actually  delivered  or 
the  value  thereof  paid."  It  is  in  this  sense 
that  the  court  said  in  Bums  v.  Tomlinson, 
147  N.  C.  634,  61  S.  EL  615:  ''That  a  lawful 
contract  was  one  where  ilctnal  delivery  was 
intended  by  both  parties" — a  correct  state- 
ment of  the  burden  placed  on  plaintiff  by 
section  1691  of  the  statute,  whenever  the 
same  applies.  But  it  was  never  held  in  this 
case,  or  any  other  with  us,  that,  when  an 
innocent  party  had  made  a  contract  valid  in 
its  terms,  his  rights  acquired  thereunder 
should  be  denied  him  by  reason  of  an  un- 
disclosed purpose  or  intent  of  the  other.  To 
avoid  the  contract  the  vitiating  purpose  or 
understanding  must  be  shared  in  by  both. 

The  cases  apparently  holding  a  contrary 
view,  to  which  we  were  cited  by  counsel 
(McGrew  v.  City  Produce  Ex.,  86  Tenn.  572, 
4  S.  W.  38,  4  Am.  St  Bep.  771,  and  Connor  v. 
Black,  119  Mo.  126,  24  S.  W.  184),  were  on 
statutes  differing  from  ours  and  permitting 
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or  requiring,  perhaps,  a  different  interpre- 
tation. Thus  the  Tennessee  jstatnte  in  ex- 
press terms  condemns  the  contract  "if  either 
of  the  contracting  parties,  dealing  simply  for 
the  margin  or  on  the  prospective  rise  and 
fall  of  prices,  had  no  intention  or  purpose  of 
making  actual  delivery.'*  And  the  Missouri 
statute  of  similar  import  received  like  con- 
struction and  seems  to  have  been  enacted 
just  after  the  decision  from  that  state  which 
we  have  cited  in  support  of  our  conclusion. 

[4]  It  was  further  urged  for  error  that  the 
court,  after  imposing  upon  the  plaintiff  the 
burden  of  proving  the  contract  a "  lawful 
one  as  required  by  chapter  36,  §  1691,  of  the 
Revisal,  in  a  subsequent  part  of  the  charge 
changed  this  ruling  by  placing  the  burden  on 
defendant  showing  it  to  be  unlawful.  On  a 
perusal  of  the  charge  of  his  honor,  we  doubt 
if  it  is  subject  to  this  criticism;  but,  assum- 
ing that  defendant's  position  concerning  the 
charge  is  correct,  we  are  of  opinion  that 
there  is  no  error  committed  to  defendant's 
prejudice,  and  this  by  reason  of  certain  qual- 
ifying words  appearing  elsewhere  in  the 
chapter  as  follows:  'This  section  shall  not 
be  construed  so  as  to  apply  to  any  person, 
firm,  corporation,  or  his  or  their  agent,  en- 
gaged In  the  business  of  manufacturing  or 
wholesale  merchandizing  in  the  purchase  or 
sale  of  necessary  commodities  required  in  the 
ordinary  course  of  their  business.'*  These 
words  now  have  place  at  the  end  of  section 
1689  of  the  same  chapter,  that  defining  and 
declaring  what  contracts  of  this  kind  shall 
be  considered  unlawful,  and  the  court  has  al- 
ready held  in  State  ▼.  McGinnis  and  State  ▼. 
Clayton,  supra,  that,  in  so  far  as  these  quali- 
fying words  are  considered  in  reference  to 
that  section,  they  are  without  significance. 
In  answer  to  the  suggestion  made  in  the' 
McGinnis  Case  that  this  statute  gave  manu- 
facturers and  wholesale  merchants  the  right 
to  **hedge**  by  purchasing  ''future  contracts" 
for  raw  commodities  without  intending  to  de- 
mand actual  delivery,  the  Chief  Justice 
said  in  McGinnis'  Case  that  the  words  refer- 
red  to  had  no  such  meaning,  but  were  inserted 
'^unnecessarily  and  out  of  abundance  of  cau- 
tion," and  further  that:  "Section  7  does  not 
confer  any  exclusive  right  or  privilege  upon 
manufacturers  or  wholesale  merchants.  It 
does  not  authorise  them  to  engage  in  any 
busUiess  prohibited  by  the  act  of  1889.  It 
does  not  authorize  them  to  speculate  in  cotr 
ton  or  other  commodities.  It  simply  pro- 
vides that  the  courts  shall  not  construe  the 
act  of  1905  to  have  the  effect  of  preventing 
them  from  buying  and  selling  for  future  de- 
livery the  necessary  commodities  required 
in  their  ordinary  business."  And  in  Clayton's 
Case  he  further  said:  "It  is  this  class  of 
bona  fide  contracts,  in  aid  of  business  and 
not  for  gambling  purposes,  that  section  7,  c. 
538,  Laws  1905,  was  intended  to  authorize. 
That  section  did  not  authorize,  nor  can  it  be 
construed  to  intend  to  authorize,  manufac- 
turers and  wholesale  merchants  to  gamble 


by  buying  commodities  for  future  delivery 
when  there  was  no  intention  to  deliver."  To 
allow  to  this  proviso  the  meaning  which  the 
words,  used  ordinarily,  import,  and  as  affect- 
ing the  body  of  the  section  where  It  now  has 
place,  would  cause  a  direct  conflict  with  sec- 
tion 3823  of  the  Revisal',  by  which  contracts, 
of  the  very  kind  described  in  section  1689, 
are  made  criminal  and  without  qualifying 
words  of  any  description.  Accordingly,  In 
McGinnis'  Case,  it  is  suggested  that  the 
clause  In  question  should  probably  be  an- 
nexed to  section  1691  of  the  chapter,  that  in 
reference  to  the  burden  of  proof,  and,  on 
full  consideration,  we  hold  this  to  be  the 
proper  construction. 

[51  It  is  a  well-recognized  principle  that,  in 
construing  a  statute,  "in  order  to  determine 
the  true  intent  of  the  Legislature,  the  par- 
ticular clauses  and  phrases  should  not  be 
studied  as  detached  and  isolated  expressions, 
but  the  whole  and  every  part  of  the  statute 
must  be  considered,  in  fixing  the  meaning  of 
any  of  its  parts."  Black  on  Interpretation 
of  Laws,  I  74,  p.  166.  A  principle  especially 
insistent  in  case  of  legislation  "in  pari 
materia"  and  directly  applied  to  our  Revisal 
is  State  V.  Lewis,  142  N.  C.  626,  55  S.  E.  600, 
7  L.  R.  A  (N.  S.)  669,  and  other  decisions  of 
like  import. 

[6]  Having  reference  to  this  general  prin- 
ciple, It  is  also  well  understood  that  a  statute 
should  be  so  construed  as  to  make  it  '*har- 
monlze  with  the  existent  body  of  the  law, 
unless  the  legislative  intent  is  clearly  ex- 
pressed to  the  contrary,  and  that  each  and 
every  clause  shall  be  allowed  significance  if 
this  can  be  done  by  any  fair  and  reason- 
able interpretation.**  Black,  Interpretation  of 
Laws,  p.  60,  §S  32,  49;  Lewis'  Sutherland, 
Statutory  Construction,  i  516. 

[7]  It  is  also  held  that  where  la^  have  been 
codified,  and  in  case  of  ambiguity  or  doubt, 
permitting  construction,  it  is  allowed  that  the 
court  may  examine  the  original  legislation, 
as  an  aid  to  a  correct  Interpetation.  Lewis' 
Sutherland,  |  450.  On  examination  of  the 
original  statutes,  it  appears  that  the  act,  de- 
fining and  declaring  contracts  of  the  kind 
in  question  unlawful,  was  passed  in  18S9, 
chapter  221.  In  1905,  chapter  538,  the  Leg- 
islature enacted  a  law  to  suppress  what  is 
known,  in  popular  phrase,  as  "bucket  shops," 
and,  having  provided  for  this  in  sections  1 
and  2,  the  statute  contains  several  addition- 
al sections,  relating  to  the  statute  of  1889, 
and  all  of  them  having  reference  to  the 
mode  or  quantum  of  proof  which  should  be 
required  in  enforcement  of  that  act.  The 
law  of  1905  then,  in  its  closing  section,  pro- 
vided: "That  this  act  shall  not  be  construed 
so  as  to  apply  to  any  person,  firm  or  corpo- 
ration," etc.  This  is  the  first  time  the  words 
we  are  considering  appear  in  our  legislation 
on  this  subject,  and,  so  far  as  they  had  ref- 
erence to  the  law  of  1889,  it  is  clear  that  the 
Legislature,  in  the  original  statutes,  only 
intended  that  th^  should  affect  questions 
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of  proof.  From  these  considerations,  we  are 
of  opinion,  as  stated,  that  the  proviso  at  the 
end  of  section  1689  of  the  Revisal,  by  correct 
interpretation,  should  appear,  and  only  affect 
section  1691,  that  relating  to  the  burden  of 
proof,  and,  giving  the  words  this  effect  and 
placing,  there  has  been  no  error  committed 
which  gives  defendant  any  Just  ground  of 
complaint  On  the  undisputed  fact,  it  ap- 
pears that  plaintiffs  are  dealers  in  spot  cot- 
ton; that  they  buy  from  200,000  to  300,000 
bales  of  cotton  each  year,  supplying  in  the 
ordinary  course  of  their  business  other  deal- 
ers in  Baltimore,  New  Tork,  Boston,  and 
various  cotton  mills  in  different  sections 
of  the  country.  Under  and  by  virtue  of  the 
words  in  question,  plaintiff's  case  is  there- 
fore withdrawn  from  the  operation  of  sec- 
tion 1691,  and  he  is  entitled  to  have  his 
cause  tried  under  the  rule  which  generally 
prevails  *'that  one  who  asserts  that  an  ordi- 
nary business  contract  is  unlawful  is  re- 
quired to  prove  it  to  the  satisfaction  of  the 
jury  by  the  greater  weight  of  evidence."  De- 
fendant objected,  further,  that  his  honor, 
on  the  issue  as  to  damages,  allowed  the  jury 
to  award  same  on  the  basis  of  the  highest 
market  price  of  cotton  between  September  and 
December  1st,  as  provided  by  the  contract. 
It  is  a  general  trend  of  court  decisions  to  hold 
that,  when  "a  contract  Is  for  a  matter  of  cer- 
tain value  or  value  easily  ascertainable" 
(Clark  on  Contracts,  p.  412),  or,  as  stated 
by  another  author,  ''where  damages  can  be 
easily  and  precisely  determined  by  a  definite 
pecuniary  standard,  as  by  proof  of  market 
values'*  (Hale  on  Damages,  p.  137),  that  any 
sum  stipulated  for  in  the  contract.  In  excess 
of  that  value,  should  be  considered  as  a  pen- 
alty, and  especially  is  this  true  when  the 
stipulated  sum  would  necessitate  an  exor- 
bitant recovery  or  one  greatly  dispropor- 
tioned  to  the  loss;  but,  on  perusal  of  his 
honor's  charge,  we  do  not  find  that  such  an 
exception  is  open  to  defendant.  The  court 
seems  to  have  submitted  the  question  of 
damages  under  the  rule  which  ordinarily  ob- 
tains; that  is,  to  be  admeasured  on  the  dif- 
ference between  the  market  and  contract 
price  at  the  time  and  place  of  delivery.  Hos- 
iery Co.  V.  Cotton,  140  N.  C.  452,  53  S.  B.  140. 
The  damages  were  no  doubt  awarded  on  that 
basis,  and  the  plaintiff  does  not  appeal.  The 
question  therefore  is  not  presented,  and  on 
the  facts  in  evidence  we  make  no  decision 
upon  It 

There  is  no  reversible  error  disclosed  in 
the  record,  and  the  Judgment  for  plaintiff 
is  afilrmed. 

No  error. 

WALKER,  J.  (concurring  in  result).  In 
Sprunt  v.  May,  72  S.  E.  821,  decided  at  this 
term,  I  filed  a  dissenting  opinion,  stating  my 
views  as  to  the  Acts  of  1889,  c.  221,  and  Acts 
of  1905,  c.  538,  forbidding  dealings  in  "fu- 
tures," and  the  conduct  and  maintenance  of 


bucket  shops.  For  the  reasons  therein  given, 
I  dissent  from  so  much  of  the  opinion  of  the 
court  in  this  case  as  Is  in  conflict  tberewtth, 
and  assent  to  the  conclusion  that  there  was 
no  error  in  the  trial  below,  as  the  plaintilC 
is  excepted  from  the  operation  of  Revisal, 
S  1689. 

BROWN,  J,  (concurring).  I  concur  gener- 
ally in  the  opinion  of  the  court,  but  will 
state  my  view  as  to  the  effect  of  the  last 
sentence  in  section  1689  of  the  Revisal  upon, 
wholesale  dealers. 

I  am  of  opinion  that  they  are  exempted 
entirely  from  the  effect  and  operation  of  the 
act  of  the  General  Assembly  embraced  in 
chapter  36,  Revisal,  sections  1687  to  1691, 
inclusive.  The  validity  of  contracts  for  fu- 
ture delivery  entered  into  with  such  dealers 
are  to  be  determined  according  to  the  prin- 
ciples of  the  common  law  Just  as  if  no  such 
legislation  had  ever  been  enacted. 


056  N.  C.  401) 

RODGERS,  McCABE  ft  CO.  t,  BROCK. 

(Supreme   Court  of  North   Carolina.     Nov.  9, 

1911.) 

1.  Specific   Performancb   (8  4*)— Right  to 
Remedy— Contracts  of  Sale. 

Generally,  equity  will  not  speclficallv  per- 
form a  contract  to  deliver  cotton,  since  failure 
to  deliver  may  be  compensated  in  damages. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §  4;   Dec.  Dig.  S  4.*] 

2.  Gaming  (8  12*)— Featubes. 

That  the  measure  of  damages  provided  in 
a  contract  of  sale  of  cotton  for  future  delivery, 
for  breach  of  contract,  provides  for  settlement 
on  an  artificial  price  of  cotton,  does  not  conclu- 
sively indicate  that  it  is  a  gambling  contract. 

[Ed.  No.te.— For  other  cases,  see  Gaming, 
Cent.  Dig.  {  22 ;    Dec.  Dig.  §  12.*] 

Appeal  from  Superior  C^urt,  Edgecombe 
County;   Ward,  Judge. 

Action  by  Rodgers,  McCabe  &  Company 
against  Fumey  Brock.  Judgment  of  non- 
suit, and  plaintiff  appeals.  New  trial  order- 
ed. 

Tbe  court  at  the  dose  of  the  testimony 
stated  it  would  charge  the  Jury,  If  they  be- 
lieved all  the  evidence  and  should  find 
all  the  facts  to  be  as  testified,  there  could 
be  no  recovery,  and  they  should  answer  is- 
sues in  favor  of  defendant,  upon  which  plain- 
tiff excepted  and  submitted  to  nonsuit  and 
appealed. 

H.  A.  Gilliam  and  F.  S.  SpruiU,  for  ap- 
pellant Aycocli  &  Winston,  Thos.  D.  War- 
ren, and  P.  ^.  Pearsall,  for  appellee. 


BROWN,  J.     The 

defendant  Is  that  the 
one  on  its  face  for 
cotton  is  specified  so 
(2)  Delivery    cannot 
tract  provides  for  a 
flclal  price  of  cotton. 


first  contention  of  the 
contract  is  a  gambling 
these  reasons:  (1)  No 
as  to  enforce  delivery, 
be  compelled,  as  con- 
settlement  on  an  artl- 
(3)  Measure  of  dam- 
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age  provided  is  arbitrary  and  not  such  as 
law  provides.  The  contract  calls  for  de- 
livery  of  75,000  pounds  lint  cotton  at  Tren- 
ton on  or  before  January  1«  1910.  This  is 
sufficiently  specific. 

[1]  It  is  true  that  specific  performance  of 
a  contract  to  deliver  cotton  will  not  gener- 
ally be  enforced  by  a  court  of  equity  because 
the  failure  to  deliver  the  cotton  may  be 
compensated  in  damages.  That  does  not 
necessarily  stamp  a  contract  as  a  gambling 
one. 

[21  That, the  measure  of  damages  provided 
in  the  instrument  for  a  breach  of  the  con-, 
tract  difFers  somewhat  from  the  rule  of  the 
law  does  not  of  itself  conclusively  indicate 
that  it  is  a  gambling  contract  on  its  face^ 
This  is  decided  at  this  term  in  Harvey  v. 
Pettaway,  72  S.  B.  364. 

While  there  is  evidence  in  this  case  tend- 
ing to  prove  that  the  contract  sued  on  is  a 
gambling  contract,  we  think  there  are  phas- 
es of  the  evidence  to  the  contrary. 

The  principles  of  law  governing,  cases  of 
this  character  are  fully  discussed  and  set- 
tled in  the  opinions  of  this  court  at  this 
term  by  Mr.  Justice  Hoke  in  Rodgers,  Mc- 
Gabe  A  Ck>.  v.  Bell,  72  S.  B.  817,  and  Sprunt 
V.  May,  infra. 

The  case  should  be  submitted  to  the  jury 
upon  the  issues  raised  by  the  pleadings 
under  appropriate  instructions. 

New  triaL 


<15$  N.  a  888) 

ALEX.  SPRUNT  &  SONS  v.  MAT. 

{Supreme  Court   of  North   Carolina.     Nov.   0, 

1911.) 

1.  Gaming  (S  49*)  —  Futubes  —  Bubden  of 
Pboob^— Statutes. 

Where  plaintiffs,  in  the  cotton  business, 
exported  cotton  in  large  quantities,  they  are 
within  Revisal  1905,  §.  1689,  relating  to  gam- 
ing contracts  and  providing  that  the  section 
shall  not  apply  to  persons  in  the  wholesale 
business,  so  that  section  1691,  placing  the  bur- 
den of  proof  on  plaintiff  in  a  suit  for  breach  of 
contract  to  deliver  cotton,  etc..  to  show  that 
the  contract  was  not  gambling  in  futures,  does 
not  apply. 

[Ed.    Note.— For    other    cases,    see    Gaming, 
Cent.  Dig.  H  100-102 ;    Dec.  Dig.  S  49.*1 

2.  Pbincipal  and  Agent  (§  171*)— Acts  of 
Agent— Effect  on  Pbingipal--Gambling 
Contbacts. 

A  bona  fide  wholesale  dealer  in  cotton  for 
actual  delivery  cannot  recover  for  breach  of 
defendant's  contract  for  future  delivery,  if  it 
was  understood  between  the  dealer's  agent  and 
defendant  that  actual  delivery  should  not  be 
made,  and  that  the  transaction  should  be  a 
speculation  in  futures,  though  the  agent  was 
only  authorized  to  make  a  contract  for  actual 
delivery,  since  the  dealer  adopts  the  contract 
by  suing  on  it. 

[Ed.    Note.— For    other    cases,    see    Principal 
and  Agent,  Cent  Dig.  H  644-655 ;    Dec.  Dig.  $ 


3.  Gaming   (§   49*)  —  Putubbs  —  Evidence — 

SumCIENCT. 

Evidence  held  to  warrant  a  finding  of  an 
understanding  that  actual  delivery  under  a  con- 
tract to  sell  cotton  was  not  intended,  vitiating 
the  agreement  under  Revisal  1905,  §  1689. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  §{  100-102;    Dec  Dig.  {  49.*] 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  New  Hanover 
Couuty;    Peebles,  Judge. 

Action  by  Alex.  Sprunt  ft  Sons  against 
C.  C.  May.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     New  trial  ordered. 

Civil  action  to  recover  damages  for  an  al- 
leged breach  of  a  written  contract  for  de- 
livery of  cotton.  The  evidence,  on  part  of 
plaintifTs,  tended  to  show:  That  on  Septem- 
ber 9,  1909,  defendant  entered  into  a  written 
contract  with  plaintiffs,  agreeing  to  deliver 
100  bales  of  cotton  at  Trenton,  N.  C,  be- 
tween September  15,  1909,  and  November,  at 
the  price  of  12  cents  per  pound,  and  plaintiffs 
agreed  to  accept  same  and  pay  the  stipulat- 
ed price.  That  defendant  bad  failed  to  de- 
liver said  cotton  or  any  part  thereof,  to 
plaintiffs'  damage,  $1,000.  That  the  contract 
was  negotiated,  on  part  of  plaintiffs,  by  one 
F.  Brock,  their  agent,  and  signed  by  plain- 
tiffs "per  F.  Brock,  Agent,"  and  by  defend- 
ant. That  plaintiffs  were  large  dealers  and 
exporters  of  cotton,  supplying  other  dealers 
and  mills  in  Europe,  etc.,  and,  through  their 
agents,  bought  spot  cotton,  required  for  their 
business,  in  different  sections  of  the  country 
to  the  average  amount  of  400,000  bales  an- 
nually. That  plaintiffs  Intended  in  good 
faith  to  carry  out  tbe  terms  of  tbe  contract, 
and  that  no  agent  had  authority  from  them 
to  make  purchases  and  contracts  therefor 
with  any  other  understanding.  Defendant, 
having  filed  a  verified  answer,  alleging  that 
tbe  contract  in  Question  was  a  gaming  con- 
tract, prohibited  by  the  statute,  offered  evi- 
dence tending  to  show  that  it  was  the  un- 
derstanding between  defendant  and  plain- 
tiffs' agent,  when  contract  was  entered  into, 
that  actual  delivery  of  tbe  cotton  was  not 
intended,  and  that,  on  failure  to  comply,  the 
demand  could  be  satisfied  by  paying  the  dif- 
ferences, etc.  The  court  charged  tbe  jury. 
There  was  verdict  in  plaintiffs'  favor  for 
$1,000  damages.  Judgment  on  the  verdict, 
and  defendant  excepted  and  appealed. 

G.  D.  Warren,  J.  K.  Warren,  Aycock  & 
Winston,  and  P.  M.  Pearsall,  for  appellant 
Rountree  &  Carr,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  We.  have  held,  in  Rodgers,  Mc- 
Cabe  &  Co.  v.  Bell.  72  S.  E.  817,  at  the  pres- 
ent term,  in  reference  to  our  statute  as  to 
gaming  contracts  (Revisal  1905,  c.  36),  that 
the  words  now  appearing  at  the  end  of  sec- 
tion 1689,  to  wit,  *'this  section  shall  not  be 
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construed  so  as  to  apply  to  any  person,  firm, 
corporation  or  his  or  their  agent,  engaged 
In  the  business  of  manufacturing  or  whole- 
sale merchandizing,  In  the  purchase  or  sale 
of  the  necessary  commodities  required  in  the 
ordinary  course  of  their  business,"  by  cor- 
rect construction,  should  appear  and  only 
affect  section  1601  of  said  chapter,  the  sec^ 
tion  relating  to  the  burden  of  proof,  and 
that,  by  reason  of  this  clause,  so  placed,  a 
bona  fide  wholesale  dealer  in  spot  cotton, 
who  purchased  the  same,  in  the  ordinary 
course  of  his  business.  Is  not  affected  by  said 
section,  but  Is  entitled  to  have  his  cause 
tried  and  determined  under  the  rule,  which 
generally  obtains,  that  one  who  asserts  that 
an  "ordinary  business  contract,  valid  on  its 
face,  is  unlawful,  is  required  to  prove  It  by 
the  greater  weight  of  the  evidence."  On 
the  facts  in  evidence  it  appears  that  plain- 
tiffs and  their  predecessors,  under  the  style 
of  "Alex.  Sprunt  &  Sons,"  from  1866  have 
been  engaged  in  the  cotton  business,  and 
since  1880  they  have  exported  cotton  in  large 
quantities,  supplying  mills  and  dealers 
abroad,  and,  in  the  ordinary  course  of  their 
business,  they  buy  annually  on  an  average 
400,000  bales  of  cotton.  They  are,  therefore, 
if  this,  evidence  is  accepted  by  the  jury,  well 
within  the  clause  withdrawing  their  case 
from  the  provision  of  section  1691,  and  on 
another  trial  the  same  will  be  submitted  un- 
der the  ordinary  rules  of  evidence  obtaining 
in  such  cases. 

[2]  Objections  were  chiefly  made  to  the 
validity  of  the  trial  for  alleged  error  in  a 
portion  of  his  honor's  charge,  as  follows: 
*'So,  therefore,  if  you  find  as  a  fact  that 
Alexander  Sprunt  ft  Sons  were  engaged  in 
the  wholesale  cotton  business  here,  buying 
cotton  and  shipping  It  to  Europe,  and  that 
they  had  not  been  engaged  and  were  not 
engaged  in  gambling  contracts  or  futures 
with  the  expectation  of  talking  margins  or 
the  difference  between  the  contract  price  and 
the  price  at  the  time  of  the  delivery,  and 
that  they  did  not  authorize  Brock  to  malse 
any  such  contracts,  but  simply  authorized 
him  to  malie  a  contract  for  the  actual  deliv- 
ery of  the  cotton,  then  you  will  find  the  first 
issue,  'Yes.'  As  we  understand  it,  the 
charge  could  only  mean,  and  was  intended 
by  his  honor  to  mean,  that  if  plaintiffs  were 
bona  fide  wholesale  dealers  in  cotton  and 
only  authorized  Brock  to  make  a  contract 
for  actual  delivery,  plaintiffs  could  recover 
for  breach  of  a  contract,  made  by  Brock, 
although  in  the  negotiations  and  making  of 
the  contract  there  was  an  understanding  be- 
tween Brock  and  the  other  party  that  actual 
delivery  was  not  intended  and  would  not  be 
required,"  a  position  that  cannot  be  sustain- 
ed. If  plaintiffs  were  seeking  to  avoid  this 
contract  and  its  effect,  they  might,  under 
certain  conditions  and  drcumstancea,  be 
heard  to  repudiate  the  representations  and 
conduct  of  their  agent,  Brock,  who  acted  for 


them,  in  this  matter.  But  the  plaintiff, 
here,  adopts  the  contract  and  is  seeking  re- 
covery on  it,  and,  where  this  Is  true,  be 
must  be  held  bound  by  the  acts  and  state- 
ments of  his  agent,  in  negotiating  and  clos- 
ing the  trade.  The  positlQn  indicated  has 
been  often  upheld  in  decisions  of  our  court 
and  elsewhere.  Beeson  v.  Smith,  149  N.  C 
145,  62  S.  B.  888;  Corbett  v.  Clute,  187  N.  C. 
551,  50  S.  E.  216 ;  Black  v.  Bayless,  86  N.  G. 
527;  Harris  v.  Delamar,  88  N.  C.  219;  Mc- 
Intire  v.  Pryor,  173  U.  S.  38,  19  Sup.  Ot  352, 
43  L.  Ed.  606;  Manufacturing  Co..  v.  Cotton 
&  Long.  126  Ky.  750,  104  S.  W.  758,  12  Ll  R. 
A.  (N.  S.)  427;  Huguenin  r.  Baseley,  14  Ves. 
273.  In  Corbett  v.  Qute,  plaintiff  sued  to 
foreclose  a  mortgage.  There  was  allegation, 
with  evidence,  on  part  of  defendant,  tendingr 
to  show  that  the  agent  of  plaintiff  had 
wrongfully  procured  the  note  and  mortgage 
by  falsely  representing  that  the  son  of  the 
mortgagor,  an  old,  feeble,  inexperienced  wo- 
man, had  been  guilty  of  a  criminal  offense, 
and  that  unless  mortgage  was  executed  her 
son  would  be  prosecuted  and  sent  to  the 
penitentiary.  It  was  claimed  by  plaintiffs— 
and  this  was  very  well  established — that 
they  had  not  authorized  the  conduct  of  their 
agent;  but  the  position  was  not  allowed  to 
affect  the  question,  the  court  saying:  "It 
will  not  be  contended  that  the  plaintiff  is 
not  bound  by  the  statements  of  his  agent. 
He  is  here  now,  asserting  his  claims  under 
the  note  and  mortgage,  obtained  for  him  by 
this  transaction,  and,  if  he  claims  the  bene- 
fits, he  must  accept  the  responsibility"— dt- 
Ing  Black  T.  Bayless  and  Harris  v.  Delamar, 
supra.  In  Manufacturing  Co.  v.  Cotton  & 
Long,  supra,  it  was  held:  "That  when  a 
principal  accepts  an  order  for  goods,  obtain- 
ed by  agent,  he  is  bound  by  the  agent's  acts 
in  obtaining  it,  although  he  violated  the 
principal's  Instructions."  The  principle  is 
very  generally  recognized,  and  further  cita- 
tion of  authority  is  not  required. 

[S]  Nor  can  it  be  contended,  for  a  moment, 
that  there  was  no  testimony  tending  to  show 
an  understanding  and  agreement  between  de- 
fendant and  plaintiff's  agent,  Brock,  forbid- 
den by  the  statute.  Revisal,  S  1689.  Speak- 
ing to  this  question,  the  defendant  testified 
as  follows:  "Mr.  Brock  asked  me  if  I  want- 
ed to  sell  some  cotton  for  12  cents,  and  I 
told  him  there  was  already  more  cotton  sold 
around  there  than  could  be  delivered,  even 
if  cotton  went  down  below  the  contract 
price.  He  says:  'We  are  already  in  the 
hola  We  have  already  sold  some  for  10  and 
11.'  Q.  Who  had?  A.  He  and  I,  too,  and 
several  others.  He  says,  'If  you  can  s^i 
this  for  12  cents,  you  can  take  this  and  pay 
the  difference  in  that  10-cent  cotton.'  Q. 
What  was  the  agreement  between  you  and 
him  in  reference  to  the  actual  delivery  of 
the  cotton?  A.  He  told  me  It  would  not  be 
expected,  and  we  could  settle  on  the  differ- 
ence.   Q.  Did  you  Intend  to  deliver  any  oot- 
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ton  under  tliat  contract?  A.  No,  sir.  Q. 
D|d  you  haye  any  cotton  to  deliyer?  A.  No. 
sir.  Q.  Did  you  own  any  cotton?  A.  No, 
sir.  Q.  Did  Mr.  Brock  know  tbat  you  were 
not  farming?  A.  Yes,  sir.**  And  the  agent 
Brock  testified:  "Q.  You  say  you  told  Mr. 
May  tbat  the  cotton  was  not  expected  to  be 
dellyered?  A  Yea,  sir;  I  told  him  I  didn't 
think  they  would  require  the  delivery  of  the 
cotton.  I  asked  Mr.  May  did  he  want  to 
sell  some  cotton  for  12  cents.  He  said  he 
had  already  sold  some  cotton,  and  as  fiir 
as  ererythlng  said  in  the  conversation,  I 
don't  know  about  that;  I  can't  remember 
that  We  were  talking  over  what  they  were 
intending  to  do  about  it,  that  they  could 
take  the  difTerence  in  one  and  i>ay  the  differ- 
ence in  the  other,  and  tbat  was  the  way  the 
contract  was  made.  Q.  What  was  it  Mr. 
May  said  to  you  before  you  signed  the  con- 
tract in  reference  to  having  sold  some  con* 
tract  cotton?  A.  He  said  he  had  already 
sold  some  contract  cotton,  and  in  the  general 
discussion  of  the  contract  cotton,  and  if  he 
would  sell  more,  he  would  take  the  differ- 
ence in  one  way  and  pay  the  difference  in 
the  other.  Tliaf  s  exactly  what  was  said 
about  it.  Q.  What  did  you  say  to  him  at 
the  time  of  the  execution  of  this  contract  in 
reference  to  the  delivery  of  the  actual  cot- 
ton? A.  I  told  him  I  didn't  think  the  actual 
delivery  of  the  cotton  was  expected  at  all. 
If  I  was  wrong  in  it,  that  was  what  I  told 
him."  Applying  the  principle  as  stated,  if, 
when  this  contract  was  negotiated  and  made, 
there  was  an  understanding  between  defend- 
ant and  plaintiff's  agent  that  actual  d^lvery 
of  the  cotton  should  not  be  required,  but 
that  the  difference  between  the  contract  and 
market  price  could  be  paid  in  money,  such 
a  contract  is  condemned  by  the  statute,  and 
no  recovery  can  be  had  th^eon. 

For  the  error  in  the  charge  the  defendant 
Is  entitled  to  a  new  trial,  and  it  is  so  or* 
dered. 

New  trial. 

WAIiKER,  J.  (dissenting).  I  regret  al- 
ways to  differ  from  my  Brethren;  but  when 
an  important  and  valuable  right  of  the  citi- 
zen, which,  in  my  opinion,  is  recognbsed  by 
the  law,  is  abridged  or  impaired  by  a  deci- 
sion of  this  court,  it  is  my  dear  duty  to  en- 
ter my  dissent,  and,  when  required,  as  is  the 
case  here,  to  give  my  reasons  therefor.  I 
cannot  agree  to  the  proposition,  which  seems 
to  form  the  basis  of  the  court's  opinion, 
that  the  exception  in  the  statute  (Bevis- 
al,  f§  1689,  1690)  as  to  purchases  or  sales 
by  manufacturers  and  wholesale  merchants 
of  the  necessary  commodities  used  in  their 
business  is  restricted  to  the  burden  of  proof 
or  to  the  clause  of  the  statute  raising  a 
prima  facie  case  of  illegality  in  the  transac- 
tion upon  the  proof  of  certain  facts,  nor  do 
I  think  that  it  was  so  decided  in  State  v. 
McGinnis,  138  N.  C  724»  51  S.  B.  50,  or 


State  V.  Clayton,  188  N.  O.  732,  50  S.  B.  866. 
An  extract  from  the  opinion  of  the  Ghl^ 
Justice  in  the  former  case  will  show  the 
contrary:  ''That  no  other  businesses  or  per- 
sons are  mentioned  as  authorized  to  deal 
bona  fide  for  the  purchase  of  commodities 
on  'margin'  is  not  an  implied  restriction  up- 
on others  to  do  an  act  not  forbidden  by  any 
statute.  Section  7  does  not  confer  any  ex- 
clusive right  or  privilege  upon  manufactur- 
ers or  wholesale  merchants.  It  does  not 
authorize  them  to  engage  in  any  business  pro- 
hibited by  the  act  of  1889.  It  does  not  au- 
thorize them  to  speculate  in  cotton  or  other 
commodities.  It  simply  provides  that  the 
courts  shall  not  construe  the  act  of  1905 
to  have  the  effect  of  preventing  them  from 
buying  and  selling  for  future  delivery  the 
necessary  commodities  required  in  their  or- 
dinary business."  It  is  true  that  the  court, 
in  that  case,  when  considering  the  burden  of 
proof,  did  say:  "There  may  be  good  reasons 
why  the  purchase  of  'necessary  commodities 
required  in  the  ordinary  course  of  their  busi- 
ness* for  future  delivery  'on  a  margin,'  by 
manufacturers  and  wholesale  merchants, 
shall  not  raise  a  presumption  that  such  deal- 
ings are  'wagering*  contracts,  while  purchas- 
es by  them,  not  of  such  commodities,  or 
when  not  'required  in  the  ordinary  course 
of  their  business,'  or  the  purchase  by  others 
of  any  commodities,  when  made  on  the  de- 
posit of  a  'margin'  and  for  'future'  delivery, 
shall  raise  the  presumption  of  a  'wagering' 
contract.  Whether  the  reason  is  good  and 
sound  for  making  the  purchase  of  commod- 
ities upon  'margin'  prima  facie  evidence  of 
a  'wagering'  contract,  under  a  certain  state 
of  facts,  and  providing  that  upon  a  different 
state  of  facts  such  purchase  upon  'margin' 
does  not  constitute  prima  facie  evidence  of 
a  'wagering*  contract,  is  a  matter  for  the 
Legislature." 

But  this  but  emphasizes  the  correctness  of 
my  position  that  no  such  decision  was  made 
in  that  case,  when  we  connect  the  two  quo- 
tations and  consider  them  together.  It  was 
evidently  in  the  minds  of  the  Chief  Justice 
and  the  other  members  of  the  court,  at  the 
time,  that  such  manufacturers  and  dealers 
could  buy  cotton  and  other  commodities  "on 
margin,'*  if  done  bofki  fide,  and  not  for  the 
mere  purpose  of  speculation^  but  for  the 
legitimate  purpose  of  preventing  losses  in 
their  business  by  sudden  and  violent  fluctua- 
tions of  prices  in  the  market.  It  is  said  in 
the  McGinnis  Case,  as  we  have  seen,  that 
they  may  purchase  commodities  used  and  re- 
quired in  the  ordinary  course  of  their  busi- 
ness, "for  future  delivery  an  a  margin,"  It 
is  thus  conceded  that  the  mere  fact  that 
such  a  dealer  buys  **an  a  margin"  does  not 
make  the  transaction  unlawful  under  the 
statute,  but  is  clearly  authorized.  The  stat- 
ute covers  the  whole  subject  and  provides  a 
general  scheme  of  legislation  to  prevent  the 
vicious  practice  of  dealing,  for  the  purpose 
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of  speculation,  In  'futures,"  which  have  a 
well-known  and  definite  meaning,  being  re- 
garded by  the  law  as  a  cover  for  gambling, 
and  therefore  denounced  by  It  as  illegal. 
Such  purchases  and  sales  by  manufacturers 
and  wholesale  dealers  or  merchants  being 
lawful,  the  Legislature,  by  section  1689, 
which  declared  "future  contracts"  unlawful, 
excepted  such  manufacturers  and  dealers,  as 
we  have  described,  from  the  operation  of 
that  section,  which  means,  of  course,  that 
as  to  them  the  purchase  of  commodities  used 
in  their  business  "on  margins"  should  be 
lawful,  or,  expressing  it  negatively,  should 
not  be  unlawful,  lliat  exception  Is  in  sec- 
tion 1689,  and  not  in  the  two  sections  1690 
and  1691,  which  relate  to  the  prima  facie 
case  and  the  burden  of  proof.  I  understood, 
at  the  time  they  were  decided,  that  McGin« 
nls'  Case  and  Clayton's  Case  were  in  accord 
with  this  view,  and  I  believe  that  they  were 
intended  to  be ;  but,  if  they  are  not  or  were 
not  so  intended  to  be,  I  cannot  longer  give 
my  assent  to  them.  The  defendants  in  those 
two  cases  were  indicted  for  conducting  and 
maintaining  bucket  shops,  which  was  plainly 
unlawful.  They  were  not  manufacturers  or 
merchants.  In  the  sense  of  those  terms  as 
used  in  the  statute,  and  the  question  now 
presented  was  not  necessarily  involved  in 
those  decisions,  although  the  court,  I  think, 
recognized  the  law  to  be  as  I  now  contend 
it  is.  Alex.  Sprunt  &  Sons  are  engaged  in  a 
perfectly  legitimate  business,  that  of  buying 
spot  cotton  for  export,  and  are  not  dealing 
in  what  are  known  as  "futures"  for  the  pur- 
pose of  speculation.  They  are  wholesale 
dealers  in  the  cotton  itself,  and  buy  it  for 
resale  or  to  fill  orders,  and,  in  no  view,  are 
they  gambling  in  the  article.  When  they 
buy  "on  a  margin,"  it  is  merely  for  the  pur- 
pose of  protecting  themselves  against  losses 
which  may  arise  from  the  rise  or  fall  in 
prices  in  the  cotton  market,  and  only  to  that 
extent,  and  this  is  precisely  what  they  are 
authorized  to  do  by  the  last  provision  in  Re- 
visal,  S  1689. 

But  it  is  said  that  the  exception  to  be 
found  at  the  end  of  that  section  (1689) 
should  be  bodily  taken  therefrom  and  trans- 
ferred to  sections  1690  and  1691,  which  re- 
late to  the  burden  of  proof,  and  the  prima 
facie  case  made  against  the  plaintiff  by  the 
plea  of  the  defendant  that  the  contract  sued 
on  is  illegal,  it  being  a  gambling  contract, 
for  the  purchase  or  sale  of  cotton  "on  mar- 
gins," to  be  settled  merely  by  paying  the  dif- 
ference in  the  price  of  the  commodity  at  a 
given  time,  which  is  determined  by  the  rise 
or  fall  of  the  price  in  the  market,  and  there- 
fore purely  speculative.  We  are  permitted 
to  construe  statutes  in  pari  materia  together 
and  to  transfer  terms,  if  necessary,  to  as- 
certain the  legislative  intention;  but  we  are 
not  authorized  to  take  an  important  excep- 
tion from  one  section  of  the  Revisal,  with- 
drawing   thereby    its    qualification    of    the 


broad  and  general  provisions  of  the  enact- 
ment, and  transfer  it  to  another  section  re- 
lating to  a  different  brandi  of  the  law.     It 
will  be  seen  at  once  that  this  is  not  ascer- 
taining, but  changing,  the  legislative  mean- 
ing;   besides,  the  Acts  of  1905,  c.  638,  §  1, 
not  only  refers  to  transactions  therein  for- 
bidden, such  as  bucket  shops,  but  is  express- 
ly made  applicable  to  the  Acts  of  1889,  c 
221,  and  to  every  section  thereof,  and   bj 
section  7  of  the  act  of  1905  it  is  explicitly 
provided  that  it  shall  not  apply  to  commod- 
ities bought  and  sold  by  wholesale  dealers 
in  their  business.    It  was  unnecessary  to  enact 
such  a  provision  unless  reference  was  had 
to  purchases  and  sales  ''on  margins,"  for 
those   otherwise  made,  or  in  a   legitimate 
manner,  were  clearly  not  within  the   pro- 
hibitory terms  of  the  statute.    The  codiflers 
inserted  the  exception  at  the  proper  place* 
not  only  because  the  act  of  1905  made  it  ap- 
plicable to  that  section  by  plain  and  direct 
words,  but  also  because,  if  a  purchase  or 
sale  on  margins  by  such  a  dealer  was  not 
unlawful  under  that  section,  the  sections  as 
to  the  burden  of  proof  and  the  prima  facie 
case  could  have  no  bearing  upon  the  trans- 
action;   it  being  a  lawful  one.    They  relate 
only  to  gambling  contracts.    But  there  is  an- 
other fact  to  be  taken  into  account     The 
Legislature,  when  it  enacted  the  Bevisal  of 
1905,  placed  the  exception  at  the  end  of  sec- 
tion 1689  at  the  very  session  of  that  body 
when    the   proviso    or   exception   was    first 
adopted,  and  the  Bevisal  was  passed  in  this 
form,  with  a  provision  repealing  all  public 
and  general  statutes  not  contained  in  the 
Revisal,  with  certain  limitations  not  perti- 
nent to  this  question.    The  Bevisal  took  ef- 
fect August  1,  1905,  and  became  the  law  of 
the  state  from  that  date,  in  form  and  sub- 
stance as  adopted.     Bevisal,  §S  5453,  5463. 
The  last-cited  section  is  in  these  words:  "All 
the  provisions,  chapters,  subchapters  and  sec- 
tions contained  in  this  Bevisal  shall  be  in 
force  from  and  after  August  1,  1905." 

It  is  suggested  that,  as  section  16S9  of  the 
Revisal  does  not  apply  to  the  plaintiff,  who 
is  a  wholesale  dealer  in  cotton,  by  reason  of 
the  exception  at  the  end  of  that  section,  the 
common  law  is  in  force  as  to  him,  and  the 
burden,  instead  of  being  upon  the  plaintiff 
to  show,  apart  from  the  writing,  that  the 
contract  is  a  lawful  one,  where  illegality  of 
the  contract  is  pleaded  as  a  defense,  is  upon 
the  defendant  to  show,  as  he  was  required 
to  do  at  common  law,  that  it  was  illegal. 
But  the  glaring  fallacy  of  this  position  is 
seen  in  the  well-recogniEed  and  established 
rule,  by  which  we  construe  all  statutes.  It. 
is  conceded  by  all  writers  upon  the  subject, 
and  by  all  the  judges  who  have  considered  it, 
to  be  a  rule  of  universal  application,  and  it  is 
thus  stated  by  them:  "(1)  The  common  law, 
of  course,  gives  way  to  the  statute,  which  is 
inconsistent  with  it  (2)  Whep  a  statute  is 
designed  to  be  a  revision,  consolidation,  oz 
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codification  of  the  whole  body  of  the  law, 
Applicable  to  a  given  subject,  it  supersedes 
and  supplants  the  common  law,  so  far  as  it 
applies  to  the  subject,  and  leaves  no  part 
of  it  in  force.*'  Black's  Inter,  of  Law,  p. 
236;  Hannon  v.  Madden,  10  Biish  (Ky.)  664; 
Kramer  v.  Rebman,  9  Iowa,  114;  Com.  v. 
Cooley,  10  Pick.  (Mass.)  37 ;  State  v.  Wilson, 
43  N.  H.  415,  82  Am.  Dec.  163.  The  courts, 
whose  reports  I  have  cited,  are  of  very  high 
repute,  and  could  not  weU  go  astray  upon 
such  a  simple  proposition.  The  theory  and 
practical  operation  of  this  rule  are  so  well 
explained  and  clearly  illustrated  by  the  Su- 
preme Court  of  Alabama,  in  the  case  of 
Barker  v.  Bell,  46  Ala.  216,  that  no  room  is 
left  for  doubt  that  our  statute  (Revisal,  § 
1689)  takes  the  place  of  the  common  law 
and  is  the  one  and  only  rule  upon  the  sub- 
ject with  which  it  deals.  That  court,  which 
is  held  in  high  esteem  by  all  courts  for  its 
Juridical  learning  and  ability,  said  in  the 
case  Just  cited:  The  Revisal  "is  intended  to 
contain  all  the  statute  laws  of  the  state  of 
a  public  nature,  designed  to  operate  upon 
all  the  people  of  the  state,  up  to  the  date  of 
its  adoption,  unless  otherwise  directed  in 
the  Code.  This  law  is  not  merely  cumula- 
tive of  the  common  law,  and  made  to  perfect 
the  deficiencies  of  that  system,  but  it  is  de- 
signed to  create  a  new  and  independent  sys- 
tem, applicable  to  our  own  institutions  and 
government.  In  such  case,  where  a  statute 
disposes  of  the  whole  subject  of  legislation, 
it  is  the  only  law.  Otherwise,  we  shall. have 
two  systems,  where  one  only  was  intended 
to  operate,  and  the  statute  becomes  the  law 
only  so  far  as  a  party  may  choose  to  follow 
it.  Besides,  the  mere  fact  that  a  statute  is 
made  shows  that,  so  far  as  it  goes,  the  Leg- 
islature intended  to  displace  the  old  rule  by 
a  new  one.  On  some  questions,  the  common 
law  conflicts  more  or  less  with  our  consti- 
tutional law,  and  is  necessarily  displaced 
and  repealed  by  it;  and  in  others  it  has,  by 
the  lapse  of  ages,  and  by  mistakes  inevitably 
attendant  on  all  human  affairs,  become  un- 
certain and  difficult  to  reconcile  with  the 
principles  of  Justice.  Hence  the  Legislature 
intervenes  to  remove  such  difficulties,  uncer- 
tainties, and  mistakes,  by  a  new  law.  This 
new  law,  to  the  extent  that  it  goes,  neces- 
sarily takes  the  place  of  all  others.  It 
would  be  illogical  to  contend  that  the  old 
rule  must  stand,  as  well  as  the  new  one,  be- 
cause this  would  not  remedy  the  evil  sought 
to  be  removed  and  avoided."  Even  if  the 
statute  introduces  a  new  rule,  it  repeals  im- 
memorial custom  and  the  common  law,  pro- 
vided the  enactment  introduces  a  new  prin- 
ciple or  rule  sufficient  in  itself.  Black,  p. 
236;  Delaplane  v.  Crenshaw,  15  Grat.  (Va.) 
457.     So  we  see  It  is  not  necessary  that  a 


statute  should  be  in  direct  conflict  with  the 
common  law,  in  order  to  repeal  it;  but  it  is 
quite  sufficient  if  the  statute  introduces  into 
the  law  a  new  principle  and  a  new  rule  suf- 
flcient  of  itself  to  create  or  answer  for  a 
full  provision  upon  the  subject.  Revisal,  § 
1689,  is  of  this  character,  and  it  takes  the 
place  of  the  common  law  as  much  so  as  if 
there  had  been  an  express  clause  of  repeal 
of  that  law  in  it  The  exception,  therefore, 
applies  to  the  law  as  declared  in  that  sec- 
tion, and  there  is  no  common  law  upon  the 
subject  left  to  operate,  it  having  been  re- 
pealed, and  the  statute  furnishes  the  only 
rule. 

After  careful  deliberation,  my  conclusion 
is  that  the  charge  of  the  court  was  correct, 
regardless  of  what  occurred  between  the  de- 
fendant, C.  C.  May,  and  the  plaintiff's  agent, 
F.  Brock.  His  honor  appears  to  have  en- 
tertalaed  the  same  views  as  those  herein  ex- 
pressed, and  for  that  reason  instructed  the 
Jury  as  he  did. 

I  concur  with  the  majority  of  the  court  in 
the  construction  placed  upon  section  1689 
of  the  Revisal,  so  far  as  it  relates  to  the 
real  agreement  of  the  parties.  If  it  is 
agreed  or  understood  by  both  parties  that 
there  need  not  be  an  actual  delivery  of  the 
cotton,  but  that  the  contract  may  be  settled 
by  either  one  of  them,  by  paying  the  differ- 
ence in  the  price,  and  the  transaction  is  not 
within  the  exception,  it  is  void  by  the  terms 
of  the  statute;  but  the  undisclosed  or  un- 
expressed intention  of  one  of  the  parties  is 
not  sufficient  to  invalidate  it,  as  a  contract 
is  the  agreement  of  both  parties,  and  not 
merely  the  intention  of  one.  "A  contract, 
express  or  implied,  executed  or  executory, 
results  from  the  concurrence  of  minds  of 
two  or  more  persons,  and  its  legal  conse- 
quences are  not  dependent  upon  the  impres- 
sions or  understandings  of  one  aloi^e  of  the 
parties  to  it  It  is  not  what  either  thinks, 
but  what  both  agree."  Prince  v.  McRae,  84 
N.  C.  675.  See,  also,  Brunhild  v.  Freeman, 
77  N.  C.  128;  Pendleton  v.  Jones,  82  N.  C. 
249;  Bailey  v.  Rutjes,  86  N.  C.  517.  Be- 
sides, Revisal,  §  1689,  declares  that  the  con- 
tract shall  be  void,  notwithstanding  the 
terms  stated  therein,  if  it  was  not  intended, 
by  the  parties  thereto,  that  the  articles  or 
thing  so  in  form  agreed  to  be  sold  and  de- 
livered should  be  actually  delivered  or  the 
value  thereof  paid,  but  that  it  should  be  set- 
tled by  paying  the  differences  in  the  market 
price,  according  as  the  same  may  be  greater 
or  less  at  the  time  and  place  fixed  for  the 
performance  of  the  contract  It  will  be  seen 
that  it  is  the  unlawful  intention  in  the  un- 
derstanding of  both  parties,  and  not  merely 
the  secret  purpose  of  one  of  them,  that  ren- 
ders the  contract  invalid. 
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(187  N.  C.  28) 

STANDARD  MIRROR  00.  t.  PHILADEL- 
PHIA GASUAI/TY  OO. 

(Sapreme  Court  of  North  Carolina.     Not.  1« 

1911.) 

1.  Appeal  and  Ebbob  (8  797*)— Dismissal  op 
Appeal— Failubb  to  Docket— Time  of  Mo- 
tion. 

Supreme  Court  rale  17  (140  N.  0.  659,  66 
S.  E.  vii)  provides  that  if  appellant  fails  to 
file  his  transcript  seven  days  before  the  court 
begins  the  call  of  causes  from  the  district  from 
which  it  comes,  at  the  term  of  the  Supreme 
Court  at  which  the  transcript  is  required  to  be 
filed,  appellee  may  file  the  certificate  of  the 
clerk  of  the  trial  court,  showing  the  time  the 
judgment  and  appeal  were  taken,  etc,  with  his 
motion  to  docket  and  dismiss  at  appellant's 
cost,  which  motion  shall  be  allowed  at  the  first 
session  of  the  court  thereafter,  with  leave  to 
appellant  during  the  term  to  apply  for  redock- 
eting.  Held,  that  a  motion  to  dismiss  an  ap- 
peal in  a  case  tried  at  the  February,  1911, 
term  of  the  Guilford  superior  court,  for  fail- 
ure to  docket  at  the  August  term,  as  it  was 
required  to  do,  was  made  in  apt  time,  when 
made  at  the  August  term  to  which  the  appeal 
was  returnable;  the  change  in  the  time  pre- 
scribed by  the  court  rules  for  docketing  tran- 
scripts not  changing  the  requirements  of  rule 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  797.*] 

2.  Appeal  and  Ebbob  (|  807*)— Dismissai>— 
Motion  fob  Rbdocketino. 

Appellant  is  required  by  the  rule  to  move 
for  the  reinstatement  of  his  appeal  at  the  term 
of  the  Supreme  Court  to  which  his  appeal  is 
returnable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  9  807.*] 

3.  Appeal  and  Ebbob  (S  797^— Dismissal— 
FAILI7BE  TO  Docket  Appeal. 

Appellee's  right  to  move,  under  rule  17 
(140  N.  C.  659,  66  S.  B.  vii),  to  dismiss  the 
appeal  for  failure  to  docket  in  time  will  be  de- 
feated by  appellant  docketing  the  appeal  be- 
fore the  motion  is  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3153 ;   Dec.  Dig.  I  797.«] 

4.  Appeal  and  Ebbob  (9  627*)— Dismissal— 
Failube  to  Docket. 

An  appeal,  docketed  after  the  end  of  the 
return  term  of  the  Supreme  Court,  will  be 
dismissed  on  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2744-2746;  Dec.  Dig.  i 
627.*) 

5.  Appeal  and  Ebbob  (S  564*)— Recobd— Fil- 
ing— Stipulations— Wbiting  —  Necessity. 

Under  Supreme  Court  rule  89  (66  S.  E. 
x),  providing  that  that  court  will  not  recognize 
any  agreement  by  counsel,  unless  the  same  ap- 
pear m  the  record  or  a  writing  filed  in  the 
cause  of  the  Supreme  Court,  an  oral  agreement 
of  counsel  for  the  extension  of  time  for  pre- 
paring and  serving  the  case  on  appeal  will  not 
be  considered  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  9  564.*] 

6.  Appeal  and  Ebbob  (9  632*)  —  Recobd  — > 
Case— Retubn. 

The  officers  of  the  court  should  make  true 
returns  as  to  the  time  and  manner  of  service 
of  the  case  on  appeal,  etc.,  and  the  reason  for 
misdating  a  return,  or  of  any  apparent  inac- 
curacy, should  be  fully  stated  in  the  return,  so 
that,  although  the  return  of  service  of  a  case 


on  appeal,  as  served  April  4th,  the  actual  serv- 
ice being  on  Oeptember  14th,  was  signed  bv 
the  officer  in  presence  of  the  counsel  for  both 

Earties  and  with  their  assent,  the  return  should 
ave  shown  the  actual  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  632L*] 

Appeal  from  Superior  Gonrt,  Gnllford 
County;   Daniels,  Judge. 

Action  by  tiie  Standard  Mirror  Company 
against  the  Philadelphia  Casualty  Company. 
From  a  Judgment  for  plaintiff;  both  parties 
appeal,  and  each  moves  to  dismiss  the  oth- 
er's appeal.  Defendant's  motion  denied,  and 
its  own  appeal  dismissed. 

Stem  &  Stem  and  Walser  &  Walser,  for 
appellant  Wescott  Roberson  and  King  Jb 
Kimball,  for  appellee. 

■ 

Plaintiff's  Appeal. 

WALKER,  J.  The  above-entitled  action 
was  tried  at  February  Term,  1911,  of  Gull- 
ford  superior  court,  and  both  parties  appeal- 
ed from  the  Judgment  therein.  The  plaintiff 
failed  to  docket  its  appeal  at  this  term  of 
court,  as  it  was  required  to  do,  and  the  de- 
fendant moved  to  dismiss  the  appeal,  under 
rale  17.  The  motion  of  the  defendant  would 
be  granted,  but  for  the  fact  that  plaintiff  bad 
abandoned  the  appeal  below. 

[1,  2]  Rule  17  (140  N.  C.  659,  66  S.  B.  vli) 
provides  that  such  a  motion  shall  be  made 
during  ti^e  term  of  this  court  to  which  the 
appeal  is  returnable,  and  not  after  said 
term,  so  that  the  defendant  moved  in  apt 
time.  Even  the  appellant  is  required  by  the 
rule  to  move  for  a  reinstatement  of  his  ap- 
peal at  that  term.  Not  only  is  that  the  re- 
quirement of  the  rule,  but  it  hBB  been  so 
construed  to  be  its  meaning  in  several  of  our 
decisions.  Benedict  v.  Jones,  131  N.  C.  473, 
42  S.  E.  909;  Graham  v.  Edwards,  114  N. 
C.  228,  19  S.  E.  150.  The  practice  In  such 
cases  as  arise  under  this  rule  of  the  court 
is  fully  stated  by  the  present  Chief  Justice, 
in  Porter  v.  Railroad,  106  N.  C.  478,  11  a 
E.  615,  which  was  followed  by  Hinton  t. 
Pritchard,  108  N.  C.  412,  12  S.  E.  338,  Paine 
V.  Cureton,  114  N.  C.  606,  19  S.  B.  631, 
Causey  v.  Snow,  116  N.  C.  498,  21  S.  E.  179, 
and  numerous  other  cases  cited  in  the  note 
to  Porter  v.  Railroad,  at  margin  page  480 
of  the  annotated  edition  of  106  N.  C.  The 
change  in  the  time  prescribed  by  the  rules 
for  docketing  transcripts  in  this  court  has 
not  had  the  effect  of  altering  the  require- 
ment in  regard  to  motions  of  appellees  to 
dismiss  under  rule  17,  as  was  decided  in  Ben- 
edict V.  Jones,  supra. 

[3]  If  the  appellant  should  docket  the  case 
before  a  motion  is  made  by  the  appellee  to 
dismiss,  it  will  defeat  such  a  motion;  but 
the  latter  may  move  in  the  matter,  during 
the  return  term  of  the  appeal,  at  any  tima 
after  the  case  should  be  docketed  here. 

[4]  If  the  appellant  should  docket  his  ap- 
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peal  at  any  time  after  the  end  of  said  term 
of  this  court,  it  will  also  be  dismissed  on 
motion.  Benedict  y.  Jones,  supra;  Causey 
T.  Snow,  supra;  Burrell  y.  Hughes,  120  N. 
0.  277,  26  S.  E.  782;  State  v.  James,  108 
N.  O.  792,  18  S.  EL  112.  It  follows  that, 
while  the  appellee  in  the  plaintiffs  appeal 
has  come  into  this  court  in  time  to  avail 
itself  of  the  right  given  by  rule  17  to  dis- 
miss, the  motion  is  nevertheless  denied;  the 
plaintiff  having  abandoned  its  appeal,  as 
appears  from  the  papers  on  file  here,  and 
no  motion  to  dismiss  being  really  necessary. 
Motion  denied. 

Defendant's  AppeaL 

[S]  This  is  a  motion  to  dismiss  the  appeal 
or  to  affirm  the  judgment  below  in  favor  of 
the  plaintiff,  because  the  defendant  did  not 
prepare  and  serve  its  case  on  appeal  in  time. 
It  appears  that,  by  consent  of  the  appellee, 
the  plaintiff,  it  was  allowed  80  days  after 
the  adjournment  of  the  court,  on  February 
26,  1911,  to  serve  the  case  on  appeal,  but 
it  was  not  served  within  the  extended  peri- 
od. An  unfortunate  dispute  between  coun- 
sel, as  to  an  alleged  further  extension  of 
time,  by  agreement  between  defendant's 
and  one  of  appellee's  (plaintiff's)  counsel, 
has  brought  into  this  court  a  disagreeable 
controversy,  which  we  have  said  more  than 
once  before  we  would  not  undertake  to  de- 
cide. It  would  impose  upon  us  an  exceeding- 
ly unpleasant  and  delicate  duty  to  perform, 
if  we  should  consent  to  hear  and  pass  upon 
such  disputes ;  and  therefore  this  court  not 
only  decided  that  it  would  not  consider  such 
controverted  questions  between  counsel,  but 
we  have  actually  adopted  rule  39  (66  S.  0. 
X),  which  is  as  follows:  "The  court  will 
not  recognize  any  agreement  of  counsel  in 
any  case,  unless  the  same  shall  appear  in 
the  record,  or  a  writing  filed  in  the  cause  in 
this  court."  This  should  have  sufficiently 
warned  members  of  the  bar  that  if  they  con- 
sent to  waive  the  directions  of  the  statute, 
or  of  the  rules  regarding  the  service  of 
cases  or  the  extension  of  time,  the  agree- 
ment must  be  evidenced  by  a  writing;  other- 
wise,  if  disputed,  the  party  seeking  to  take 
benefit  under  it  will  not  be  heard  by  us. 
It  is  always  better  to  reduce  such  agree- 
ments to  vnriting,  in  order  to  prevent  these 
unpleasant  controversies,  and  this  case  but 
strikingly  illustrates  the  wisdom  and  prac- 
tical utility  of  the  rule.  The  subject  is  ful- 
ly reviewed  by  the  present  Chief  Justice  in 
Graham  v.  Edwards,  114  N.  0.  229,  19  S.  E. 
150,  and  we  reproduce  here  what  was  so 
aptly  said  by  him  in  that  case: 

"The  alleged  agreement  [for  an  extension 
of  time  to  docket  case  in  this  court]  was  not 
in  writing,  and  is  denied  by  appellee's  coun- 
sel. It  cannot,  therefore,  be  considered. 
Bule  89  of  this  court,  and  numerous  cases 
cited  in  Clark's  Code  (2d  Ed.)  704.  This 
court  is  for  the  correction  of  errors  of  law 


conmiitted  in  the  trial  of  causes  below.  We 
cannot  be  called  upon  to  settle  disputed 
matters  of  fact  arising  upon  oral  agreements 
of  counsel.  Hemphill  v.  Morriscm,  112  N. 
C.  766  [17  S.  B.  685].  The  duty  of  passing 
upon  the  correctness  of  memory  of  counsel 
as  to  such  agreements  when  there  is  a  dif- 
terence  is  a  delicate  one.  It  is  not  contem- 
plated by  the  statute  that  we  should  be  call- 
ed upon  to  discharge  such  function,  and  we 
have  no  -right  or  disposition  to  assume  it 
We  again  repeat,  as  was  lately  said  in  Sond-  . 
ley  V.  AshevUle,  112  N.  C.  694  [17  S.  E.  585]: 
'It  is  to  be  hoped  that  hereafter  counsel 
will  in  every  instance  put  their  agreements 
tn  writing,  or  have  them  entered  of  record, 
when  for  any  reason  they  may  think  best 
to  depart  from  the  plain  provisions  of  the 
statute.  If  they  do  not  care  to  do  this,  the 
courts  will  not  pass  upon  the  controversies, 
as  to  the  terms  or  existence  of  such  agree- 
ments.' Our  brethren  of  the  bar  owe  it  to 
themselves  and  to  the  court  to  avoid  bring- 
ing such  controversies  hereafter  before  tlie 
courts.  Their  experience  as  lawyers  must 
impress  upon  them  the  treachery  of  mem- 
ory among  the  very  best  of  men.  If  not 
dispoeeid  to  guard  against  differences  of 
recollection  by  the  easy  mode  of  reducing 
agreements  to  writing,  or  having  them  en- 
tered on  the  minutes,  the  courts  have  no 
process  to  gauge  the  accuracy  of  their  re- 
spective recollections." 

In  this  case,  there  Is  not  the  least 
ground  for  the  disparagement  of  counsel, 
as  nothing  has  been  done  which  is  not  en- 
tirely consistent  with  the  strictest  integrity 
and  a  proper  professional  curtesy.  Counsel 
simply  have  disagreed  in  their  understand- 
ing of  the  facts,  and  that  is  all,  and  to 
avoid  such  unpleasant  occurrences  the  rule 
was  adopted,  and  must  be  observed,  as  stated 
by  the  Chief  Justice  in  the  case  just  cited. 
We  are  unable  to  say  that  either  of  the 
counsel  is  infallible;  and  therefore  that 
the  statement  of  the  one  should  give  way  to 
that  of  the  other.  They  are  equally  honor- 
able and  truthful,  and  there  is  nothing  to 
6how  that  the  memory  of  either  one  of  them 
is  more  retentive  than  that  of  the  other. 
We  are  all  liable  to  err,  and  should  deal  with 
each  other  charitably  on  that  account,  as 
it  is  a  frailty  of  human  nature,  and  for- 
getfulness,  therefore,  is  consistent  with  per- 
fect honesty.  The  plaintiff's  counsel  was 
under  the  express  and  positive  instructions 
of  his  client  not  to  make  any  agreement  for 
an  extension  of  time  in  serving  the  case 
on  appeal,  at  least  after  the  allotted  time 
had  expired,  and  therefore  did  not  have  the 
authority  to  do  so.  It  appears  to  us  that 
he  was  very  careful  not  to  waive  any  of 
his  client's  rights,  or  to  disobey  his  in- 
structions in  what  he  did.  We  fully  and 
readily  acquit  him  of  even  the  slightest 
wrongdoing,  and  find  as  a  fact,  and  hold  as 
matter  of  law,  that  he  was  at  all  times  in 
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the  dear  ezerdfle  of  his  legal  rights  as  an 
attorney,  and  strictly  observed  the  directions 
of  his  client,  under  which  he  was  acting. 
He  was  without  doubt  misunderstood  by 
the  defendant's  counsel,  and  in  his  eagerness 
to  be  liberal  and  not  disregard  his  client's 
instructions  he  may  have  conceded  too  much 
when  the  sheriff  signed  the  return  of  serv- 
ice;  but  he  did  not  surrender  any  of  his 
client's  rights,  and  could  not  do  so  under 
the  circumstances.  This  is  an  honest  dif- 
ference of  recollection  between  counsel,  but 
we  cannot  settle  it  otherwise  than  by  en- 
forcing the  rule  of  this  court 

[6]  It  appears  by  the  return  of  the  officer 
that  the  defendant's  case  on  appeal  was 
served  April  4,  1911,  but  he  testifies  by  af- 
fidavit that  this  return  is  not  true  in  fact, 
and  that  the  case  was  actually  served  Sep- 
tember 14,  1911,  long  after  the  lapse  of  the 
extended  time.  In  his  Justification,  it  may 
be  said  that  he  merely  signed  the  return 
in  the  presence  of  the  counsel  of  plaintiff 
and  defendant,  at  their  request,  or  with 
their  assent;  the  plaintiff's  counsel  express- 
ly reserving  all  of  his  client's  rights,  and 
especially  the  right  to  object  to  the  serv- 
ice, as  being  too  late.  But  officers  should 
make  true  returns  as  to  time  and  manner  of 
service,  and  If  they  do  not  the  reason  for 
misdating  a  return,  or  for  any  other  in- 
accuracy, should  be  explained  in  the  return; 
that  is,  the  real  facts  should  be  fully  stated. 
In  this  case,  no  copy  of  the  case  on  appeal 
was  served  upon  the  plaintiff's  counsel,  as 
admitted  by  the  officer.  He  should  have 
stated  this  fact  in  the  return,  and  also  the 
other  undisclosed  matters  which  are  in- 
consistent with  the  return.  But,  after  all 
that  can  be  said,  the  fact  remains  that  there 
was  no  service  of  a  case  on  the  plaintiff 
within  the  time  prescribed  by  law,  or  with- 
in the  extended  time,  and  the  motion  of  the 
plaintiff  is  granted. 

The  appeal  of  defendant  is  dismissed,  and 
Judgment  will  be  entered  in  the  court  below 
for  the  plaintiff,  if  it  has  not  already  been 
done. 

Appeal  dismissed. 


(157  N.  C.  88) 

PRITCHETT  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  15, 

1911.) 

"L  Master  and  Servant  (S  269*)— Issues  and 
Pboof— Cause  of  Injury. 
Where  defendant,  in  an  action  bv  its  em- 
ploy6  for  the  loss  of  an  eye,  alleged  in  its  an- 
swer that  the  chip  of  brass  which  entered  the 
plaintifTs  eye  came  from  the  hammer  he  was 
using,  and  not  from  a  boring  machine  as  plain- 
tiff charged,  evidence  that,  on  account  of  the 
condition  of  the  hammer,  plaintiff  was  not 
striking  with  it  at  the  time  he  was  injured,  is 
within  the  issues. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  2e9.*] 


2.  Master  and  Sebvaut  (I  274*)— Aoiasai- 

BILITT    of    EYIDENGS-CJONTRIBUTOET    NEG- 
LIGENCE. 

In  an  action  against  an  employer  for  per- 
sonal injuries,  where  there  was  evidence  tb&t 
a  nearby  boring  mill  was  in  operation  and 
throwing  off  chips  when  plaintiff  began  to  work, 
and  that  a  chip  of  brass  from  the  mill  entered 
his  eye  almost  instantly,  evidence  that  the 
plaintiff  could  have  completed  the  Job  upon 
which  he  was  at  work  within  1^  minntes  was 
relevant  as  bearing  on  the  plamtiff*B  contrib- 
utory negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §8  939-949;  Uec  Dig.  § 
274.*] 

3.  Master  and  Servant  (ft  270*)— Admissi- 
bility OF  Evidence  — Master's  Negu- 
OENCE— Similar  Facts  and  Transactions. 

The  statement  of  defendant's  foreman,  as 
he  directed  him  to  do  certain  work,  that  they 
were  behind  in  the  driving-box  job,  and  that 
he  wanted  him  to  assist  in  it  in  place  of  the 
regular  man,  who  was  sick,  and  evidence  that 
the  boring  mill  which  threw  the  brass  chip 
that  entered  plaintiff*s  eye  had  thrown  chips 
in  the  driving-box  space  before  the  time  of 
plaintiff's  injury,  were  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent.  Dig.  §§  913-932;    Dec  Dig.   f 

270.*] 

4.  Master  and  Servant  (S  265*)— Action  fob 
Injurieis  —  Burden  of  Proof— Unsafe 
Place  to  Work. 

In  an  action  for  personal  injuries,  alleged 
to  have  resulted  from  an  unsafe  place  to  work, 
plaintiff  has  the  •  burden  of  proving  that  the 
place  where  he  was  at  work  was  unsafe,  and 
that  the  defendant  knew  it  to  be  so,  or  he 
could  have  discovered  it  by  the  exercise  of  or- 
dinary care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ftft  877-908;  Dec.  Dig.  i 
265.*] 

5.  Master  and  Servant  (ft  270*)— Action  fob 
Injuries  —  Admissibility  of  Evidence  — 
Knowledge  bt  Master  of  Danger. 

In  a  servant's  action  for  personal  injuries 
alleged  to  have  been  caused  by  an  unsafe  place 
to  work,  evidence  that  such  condition  has  ex- 
isted for  a  long  time  is  admissible  as  bearing 
on  the  master's  knowledge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ftft  913-932;  Dec.  Dig.  ft 
270.*] 

6.  Trial  (ft  260*)— Instructions— Requests- 
Instructions  Already  Given. 

Requested  instructions,  covered  by  those 
already  given,  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Ift  651-659 ;    Dec.  Dig.  ft  260.*] 

7.  Trial  (ft  257*)— Requests— Time  for  Re- 
quests. 

Under  Revisal  1905,  |  538,  which  requires 
requests  for  instruction  to  be  in  writing  and 
to  be  signed,  requests  for  special  instructions, 
not  signed  and  banded  up  until  after  the  ar^ 
gument,  the  court's  general  charge,  and  while 
the   court   was   reading   requests   of  the   other 

Sarty,  are  not  presented  in  time  and  will  be 
isregarded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ftft  642-645 ;   Dec.  Dig.  ft  257.«] 

8.  Master  and  Servant  (ft  265*y— Action  fob 
Injuries  —  Burden  of  Proof— Cause  of 
Injuries. 

In  an  action  against  an  employer  for  per- 
sonal injuries,  plaintiff  has  the  burden  of  prov^ 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Kej  No.  Series  A  Rep'r  Indexes 
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Ing.  not  only  defendant's  negligence,  but  that 
sacb  negligence  was  the  cause  of  his  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {S  877-008;  Dec  Dig.  i 
265.*] 

9.  Mastbb  and  Sebvant  (|§  1015102*)— Ma- 
chinery, Appliances,  and  Places  tob 
wobk— dtttt  of  master. 

An  employer  of  labor  in  the  operation  of 
railways,  mills,  and  other  plants  where  the 
machinery  is  complicated,  and  especially  where 
mechanical  power  is  used,  must  provide  the  em- 
ployte  a  reasonably  safe  place  and  machinery 
and  appliances  reasonably  safe  and  suitable  for 
the  work  in  which  they  are  engaged,  and  such 
as  are  approved  and  in  general  use  in  plants 
and  places  of  the  same  kind. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  §§  185,  171-184,  192 ;  Dec. 
Dig.  U  101,  102.*] 

10.  Masteb  and  Sebvant  (|  106*)— Fellow 
Servants— DiTTT  of  Masteb— Sato  Place. 

The  duty  of  providing  a  reasonably  safe 
place  in  which  .to  work  is  one  of  the  primary 
or  absolute  duties  of  the  master,  and  cannot 
be  delegated  so  as  to  discharge  him  from  lia- 
biUty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  S  175;    Dec.  Dig.  §  103.*] 

11.  Negligence  (§  1*)— Natube  and  Ele- 
liENTs  OF  "Negligence"— Degree  of  Care. 

"Negligence"  is  the  failure  to  perform  a 
duty  imposed  by  law,  or  to  exercise  that  care 
which  a  man  of  ordinary  prudence  would  have 
exercised  under  existing  circumstances,  and, 
where  conditions  change,  the  degree  of  care  re- 
quired changes  with  them. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  1;   Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4745-4763;  vol.  8,  pp.  7729- 
7731.] 

12.  Master  and  Sebvant  (§  286*)— Action 
FOR  Injuries- Question  for  Jury. 

In  an  action  by  an  employ^  for  personal 
injuries,  evidence  of  negligence  by  defendant 
directly  causing  plaintiff's  injuries  held  sufiS- 
cient  to  go  to  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  1001-1050;  Dec  Dig.  § 
286.*] 

13.  Appeal  and  Error  (S  827*)— Motion  fob 
Nonsuit— Truth  of  Facts  .Which  Evi- 
dence Tends  to  Prove. 

On  review  of  a  motion  to  nonsuit,  an  ap- 
pellate court  must  accept  as  true  those  facts 
which  the. evidence  for  plaintiff  tends  to  prove. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3748 ;   Dec.  Dig.  §  927.*] 

14.  Master  and  Servant  (§  289*)— Action 
for  Injuries— Question  fob  Jubt— Con- 
tributory Negligence. 

In  an  action  by  an  employ^  for  personal 
injuries,  held,  that  the  question  of  contributory 
negligence  was  for  the  jury,  on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  1089-1132 ;  Dec  Dig.  § 
289.*J 

15.  Master  and  Sebvant  (§  226*)— Assump- 
tion OF  Risk- Nature  and  Extent. 

The  risks  assumed  by  an  employ^  are  only 
the  ordinary  risks  of  the  employment,  and 
not  the  risk  of  the  employer's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  659-667;  Dec.  Dig.  § 
226.*! 


16.  Master  and  Servant  (§  274*)— Actio  :5 
FOB  Injubies— Admissibilitt  of  Evidence 
— Contbibutobt  Negligence. 

In  an  employe's  action  for  personal  inju- 
ries, his  knowledge  and  his  familiarity  with 
conditions  ma^  be  considered  as  bearing  upon 
his  own  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  93^949;  Dec.  Dig.  § 
274.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;   Lyon,  Judge. 

Action  by  J.  B.  Prltchett  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     No  error. 

This  action  is  to  recover  damages  for  the 
loss  of  an  eye  and  other  injuries  caused,  as 
the  plaintiff  alleges,  by  the  negligence  of  the 
defendant  in  failing  to  furnish  him  a  safe 
place  to  work,  and  in  not  providing  a  shield 
to  protect  him  from  brass  chips  falling 
from  a  boring  mill.  The  defendant  denies 
negligence  and  alleges  that  the  Injury  to 
the  plaintiff  was  an  accident,  or  that  it  was 
caused  by  his  contributory  negligence,  or 
was  the  result  of  one  of  those  risks  assumed 
as  a  part  of  his  employment.  All  of  the  evi- 
dence is  not  set  out,  but  enough  to  consider 
the  motion  of  the  defendant  for  Judgment 
of  nonsuit 

J.  B.  Prltchett,  the  plaintiff,  testified:  *"! 
am  the  plaintiff.  I  am  31  years  old.  Am  a 
machinist.*'  Here  the  defendant  admitted 
that  the  plaintiff  was  in  its  employment  as 
a  machinist  in  its  machine  shops  at  Spencer, 
N.  C,  at  the  time  he  was  injured.  **I  have 
served  my  apprenticeship  and  have  been 
working  at  my  trade  as  machinist  for  15  or 
16  years.  I  was  employed  by  the  Southern 
Railway  Company  in  its  machine  shop  at 
Spencer,  beginning  work  on  the  20th  day  of 
June,  1910.  I  reported  for  work,  and  my  first 
work  was  on  the  rod  Job  on  the  eastern  side  of 
the  shops.  After  I  had  been  at  work  on  the 
rod  Job  three-fourths  of  an  hour  that  after- 
noon, Mr.  Daniels,  defendant's  shop  foreman, 
came  and  told  me  that  they  were  behind  on 
the  driving-box  Job,  and  that  he  wanted  me  to 
assist  in  the  driving-box  Job  in  the  place  of 
the  regular  man,  who  was  sick.  Shop  Fore- 
man Daniels  took  me  over  there  to  the  driv- 
ing-box space,  and  introduced  me  to  Foreman 
Hege,  who  was  in  charge  of  the  driving-box 
shop  that  afternoon.  Foreman  Hege  then 
laid  off  some  oil  grooves  with  chalk  on  some 
driving  boxes  in  this  driving-box  space,  for 
me  to  chip.  I  then  went  to  work  on  those  oil 
grooves,  when  I  was  instantly  struck  blind 
by  something  striking  me  in  the  eye.  I  had 
no  warning  of  where  it  came  from.  Mr. 
Carver  then  took  me  in  his  arms.  I  could 
not  see  him,  but  I  recognized  him  by  his 
voice.  Quite  a  number  of  men  gathered 
round  me,  as  I  could  tell  by  their  voices.  I 
do  not  know  who  pulled  the  brass  out  of 
my  eye,  but  I  am  told  that  Foreman  Daniels 
did  it.    This  driving-box  Job  space  is  10x15 


^For  other  cases  see  tame  topic  and  lection  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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feet,  and  Is  located  northwest  of  the  rod- 
job  space  where  I  had  been  working.  That 
driving  box  they  put  me  to  work  on  weighed 
from  500  to  700  pounds.  Those  drjvlng  box- 
es had  been  placed  in  that  driving-box  space 
before  I  got  to  that  space.  I  did  not  help 
place  them.  I  had  chipped  grooves  on  two 
or  three  of  those  driving  boxes  before  I 
was  hurt  The  driving  box  on  which  I  was 
ordered  to  work  was  about  10  or  12  feet 
from  a  boring  mill.  At  the  time  of  my  in- 
Jury  I  was  about  10  or  12  feet  in  a  norther- 
ly direction  from  that  boring  mill.  I  was 
facing  towards  the  boring  mill,  with  my 
right  eye  exposed  to  said  boring  mill.  I 
had  never  worked  in  this  driving-box  space 
before.  The  boring  mill  was  not'  in  opera- 
tion, but  was  idle,  when  I  was  carried  there. 
The  last  time  I  noticed  that  boring  mill  was 
possibly  a  minute  or  a  couple  of  minutes  be- 
fore I  was  hurt,  and  it  was  then  idle.  It 
was  not  running.  When  struck  I  was  in 
a  stooping  position;  the  driving  box  in 
front  of  me.  I  had  my  air  hammer  in  my 
right  hand  and  my  left  hand  over  the  bar- 
rel of  It  At  the  moment  I  was  struck,  as 
well  as  my  recollection  serves  me,  I  was  try- 
ing to  get  control  of  this  air  throttle  on  the 
hammer.  It  was  very  stiff  and  would  not 
work.  When  I  first  took  hold  of  this  ham- 
mer, I  called  Mr.  Hege's  attention  to  it,  stat^ 
Ing  to  him  about  the  spring  being  very 
stiff.  He  said,  'That  spring  is  too  rigid  and 
stiff,  and  the  way  we  control  it  is  we  have 
to  put  our  finger  on  it  and  push  it  and  work 
with  the  right  hand.*  My  best  recollection 
is  that  at  the  time  I  was  struck  I  had 
cramped  my  finger  trying  to  get  control  of 
the  hammer."  The  defendant  objected  to 
the  v^tness  testifying  as  to  the  defective 
condition  of  the  air  hammer,  on  the  ground 
that  there  was  no  allegation  in  the  complaint 
of  any  defect  in  the  air  hammer.  The  objec- 
tion was  overruled,  and  the  defendant  ex- 
cepted. "When  I  was  first  struck  by  the 
chip,  it  was  like  a  man  being  shot  It  daz- 
ed me;  but  X  threw  my  hands  up  immedi- 
ately to  my  eye  to  hold  it  apart,  as  it  burn- 
ed like  fire.  The  brass  chip  went  in  the 
center  of  my  eye,  or  very  close  to  the  center 
of  it  I  was  facing  the  direction  of  the 
boring  mill  with  my  right  eye  exposed.  It 
became  necessary  for  a  man  to  be  standing 
like  I  was.  Certainly  a  man  could  twist 
wrestle,  and  pull  one  of  those  driving  boxes 
around,  and  his  back  would  be  towards  the 
boring  mill,  if  he  desired  to  do  so.  I  could 
not  have  got  help  to  move  that  driving  box, 
as  help  was  scarce." 

0.  S.  Carver  testified  as  follows:  "I  am 
a  machinist  Have  been  a  machinist  12 
years.  I  was  working  for  defendant  at 
Splicer  the  day  Pritchett  was  hurt  I  had 
been  keying  up  some  brass.  I  was  35  or  40 
feet  from  Pritchett.  This  boring  mill  was 
on  a  line  with  him  and  me,  and  I  could  see 
both  Pritchett  and  the  boring  mill  at  the 


same  time.  I  was  watching  Prttbhett  at  the 
time  he  was  hurt  and  was  the  first  man  to 
get  to  him.  I  was  watching  him  at  the  mo- 
ment he  was  hurt.  At  that  moment  he  was 
sitting  down  looking  at  his  hammer.  There 
was  no  chisel  in  it  I  looked  at  him  to  see 
what  he  was  doing.  He  was  looking  at  his 
hammer.  He  had  his  tlirottle  in  his  ri^^bt 
hand  and  end  of  barrel  in  his  left  hand.  No 
chisel  was  in  his  hammer  at  the  time  he 
threw  his  hand  to  right  eye.  Pritchett  was 
facing  the  boring  mill  in  a  northeast  direc- 
tion with  his  right  eye  more  exposed  to  the 
boring  mill.  Up  to  one  minute  before  he 
was  injured,  the  boring  mill  was  not  in  op- 
eration. I  saw  defendant's  apprentice  boy* 
Kizziah,  walk  up  to  the  boring  mill  and  start 
it  I  do  not  think  the  boring  mill  made 
more  than  two  or  three  revolutions  before 
Pritchett  was  hurt  That  boring  mill  makes 
about  50  or  60  revolutioits  per  minute. 
Pritchett  was  injured  possibly  30  seconds 
after  Kizziah  started  the  boring  mill.  ▲ 
piece  of  brass  entered  his  eye  near  the  cen- 
ter, and  was  taken  out  by  Daniels  about  two 
minutes  thereafter.  I  got  to  him  in  several 
seconds  after  he  was  hurt  as  soon  as  I  conld 
run  to  him.  He  was  holding  his  right  eye 
open  with  his  hands,  and  said  he  was  blind. 
The  boring  mill  was  still  in  operation  wh&i 
I  got  to  where  Pritchett  was  hurt  and  the 
cuttings  still  flying.  They  will  fly  120  de- 
grees in  a  circular  bed.  Most  of  them  go  to 
the  northwest  At  the  time  I  went  to  catch 
Pritchett  those  cuttings  were  flying  so  that 
they  could  hit  me.  There  was  no  shield  be- 
tween this  driving-box  space  and  that  boring 
mill.  Pritchett  was  facing  towards  the  bor- 
ing mill  when  hurt  When  the  brass  cutting 
hit  him,  he  dropped  his  hammer  and  stag- 
gered back.  When  I  got  to  Pritchett  the 
boy  had  not  shut  off  ihe  boring  mill,  and  the 
cuttings  were  still  flying  to  htm.  That 
shield  protects  the  driving-box  space  to  some 
extent  bnt  not  enough  to  where  he  was 
standing.  It  does  not  protect  where  he  was 
standing,  but  the  other  side.  I  worked  in 
the  machine  shops  at  Rocky  Mount  N.  O.* 
Waycross,  Ga.,  two  machine  shops,  on  the  G. 
and  O.,  Richmond,  Va.,  and  Huntington,  W. 
Va.,  and  American  Locomotive  Works,  whefie 
boring  mills  are  need  like  defendant's  at 
Spencer.  And  I  have  been  through  and  ob- 
served 10  or  15  more  shops  where  boring  mills 
are  used.  Some  shops  have  sheet-iron 
shields,  some  have  bags;  but  in  those  shops 
canvas  shields  are  mostly  in  general  use  as  a 
precaution  to  protect  the  employ^  from 
brass  cuttings  that  fly  from  such  boring 
mills.  It  was  the  custom  for  those  shields 
to  be  placed  between  the  operator,  wherever 
the  operator  might  be  at  work,  and  the  bor- 
ing mill.  Some  have  two  shields;  some  are 
V-shape  to  come  around  the  miU.  Those 
safety  shields  that  were  in  g^ieral  use 
around  machine  shops  of  such  kind  were  six 
or  eight  feet  square,  on  racks,  with  canvas 
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backs  tacked  around  tbem.  Such  a  shield 
costs  |2.  If  one  of  these  shields  had  been 
placed  between  that  boring  mill  and  the 
drlvlng-boz  space^  it  would  have  provided 
protection  and  safety  to  employ^  woi^lag 
within  the  zone  of  the  cuttings  that  flew 
from  that  boring  milL  Such  a  shield  would 
not  have  interfered  with  the  efflclaicy  of 
any  of  defendant's  machinery  or  hindered 
any  of  its  employ^  Defendant  worked  men 
in  that  driylng-box  space  ev&ey  day,  and 
kept  a  man  operating  the  boring  mill  pretty 
much  all  the  time.  PlalntUTs  eye  just  aft- 
er it  was  struck  looked  like  it  had  been 
burned.  That  cutting  was  hot  whoi  it  went 
in  and  his  eye  turned  whita  The  kind  of 
cuttings  from  the  boring  mill  depend  upon 
how-  the  tools  are  ground,  how  much  feed 
you  haye^  how  much  cutting  you  have,  and 
upon  how  deep  the  cuttings  are  you  are  tak- 
ing. Cuttings  from  boring  mills  are  hot 
Cuttings  from  air  hammers  are  cold  on  ac- 
count of  lade  of  friction.  There  was  no  shield 
between  the  drlving-boz  space  and  that  bor- 
ing mill  when  Pritchett  was  hurt.  In  these 
machine  shops  it  is  customary  to  shield  these 
boring  mills  with  canvas  shields.  That  is 
the  proper  kind  of  shield  and  answers  the 
purpose.  Yes,  If  defendant  had  had  that 
kind  of  shield  there  the  day  Pritchett  was 
hurt,  and  had  had  it  large  enough  to  come 
around  the  boring  mill,  it  would  have  been 
the  proper  kind.  Apparently  plaintiff  was 
looking  down  at  the  moment  he  was  hurt 
I  could  not  see  his  eyeball." 

J.  B.  Donovant  testified  as  follows:  ''Am 
a  machinist  at  Spencer.  I  was  working  for 
Southern  Railway  Company  in  June,  1910, 
about  25  or  30  feet  from  where  plaintifT  was 
when  he  was  injured.  I  did  not  see  him  at 
the  time  he  was  injured.  Have  operated 
this  boring  mill  something  like  3%  years. 
Cannot  tell  whether  the  boring  mill  is  in  the 
same  condition  now  as  it  was  then.  I  saw 
that  boring  mill  during  June,  1910.  There 
has  been  no  change  in  that  mill  that  I  know 
of  since  I  worked  it  It  is  the  same  mill. 
When  I  worked  it,  it  would  throw  brass,  I 
would  say,  a  little  over  a  quarter  of  a  circle 
of  the  machine.  That  is,  you  would  get  10 
feet  from  the  machine  and  they  would  go 
10  feet  At  the  time  I  operated  it,  it  would 
throw  shavings  in  the  same  portion  of  the 
drlving-boz  space  where  plaintiff  was  work- 
ing. It  is  the  geueral  custom  for  the  men 
to  move  round  the  boring  mill  in  chipping 
It" 

W.  P.  Neister  testified  as  follows:  "I  have 
been  working  as  a  machinist  for  defendant 
at  Spencer  9  or  10  years.  To  my  personal 
knowledge,  that  boring  mill  is  located  now 
where  it  has  been  for  8  or  4  years;  so  has 
also  the  driving-box  space  been  located  in 
the  same  place  for  the  past  4  years.  I  do 
not  remember  any  alterations  prior, to  time 
Pritchett  was  hurt  I  worked  80  or  40  feet 
from  that  boring  milL    I  have  observed  it 


E)very  few  minutes  I  was  looking  In  that  di- 
rection and.  often  passed  there.  It  was  the 
same  boring  mill  8  or  4  years  ago,  as  far  as 
I  know,  without  any  change.  During  that 
time  I  have  seen  it  throwing  off  brass  cut- 
tings, before  Pritchett  was  hurt  It  would 
throw  the  biggest  majority  of  the  brass 
shavings  in  a  northwesterly  direction,  but 
they  did  not  all  go  in  that  direction.  The 
rest  would  go  north  and  possibly  to  the 
northeast,  slightly.  I  did  not  see  the  driving 
box  Pritchett  was  working  on  when  hurt,  to 
recognize  it  But  I  have  been  pointed  out 
the  place,  and  I  know  where  the  driving  box 
was  when  he  was  hurt  and  I  have  heard 
witnesses  to-day  describe  where  he  was. 
And,  from  where  the  witnesses  say  Pritchett 
was  at.  the  time  he  was  injured,  he  was  in 
the  zone  of  those  flying  shavings  at  the  time 
he  was  hurt  according  to  my  knowledge 
and  honest  belief.  There  was  no  shield  be- 
tween this  driving-box  space  and  the  boring 
mill  the  day  Pritchett  was  hurt  It  was 
customary  for  defendant  to  work  employ^ 
throughout  the  day  in  this  driving-box  job 
space.  I  operated  the  boring  mill  in  March 
or  April,  1910.  At  that  time,  using  the  same 
right-hand  head,  it  scattered  cuttings  quite  a 
good  bit  in  the  space  where  Pritchett  occu- 
pied, in  the  lower  end  of  the  driving-box 
space.*' 

I.  N.  Ayers  testifled  as  follows:  "I  have 
been  a  machinist  for  18  years.  Was  working 
for  defendant  in  June,  1910,  when  plaintiff 
was  hurt  I  was  25  or  80  feet  from  where 
plaintifT  was  working.  I  have  seen  that  bor- 
ing mill  throw  brass  before  Pritchett  was 
hurt  I  had  been  working  there  12  months 
before  Pritchett  was  hurt  The  boring  mill 
would  throw  brass  about  a  quarter  circle  of 
the  boring  mill.  I  think  the  boring  mill 
would  throw  brass  dippings  where  Pritchett 
was.  During  those  12  months  Foreman  Dan- 
lets  would  pass  that  driving-box  space  about 
50  times  a  day  while  that  boring  mill  was  in 
operation." 

J.  F.  Perklnson  testifled  as  follows:  **!  am 
working  for  defendant  and  I  was  working 
for  it  as  a  machinist  at  Spencer  in  June, 
1910,  and  about  30  feet  from  where  plaintiff 
was  hurt  Did  not  see  plaintiff  when  he 
was  hurt  I  had  been  working  in  those 
shops  about  10  months  prior  to  the  time 
plaintiff  was  hurt  During  that  time  I  had 
seen  that  boring  mill  in  operation  every 
day.  The  tool  has  something  to  do  with 
where  the  cuttings  are  thrown  from  that 
boring  mill.  You  can  place  a  tool  so  that 
it  wUl  throw  them  in  almost  any  direction. 
If  you  are  using  the  head  spoken  of  this 
morning,  the  biggest  portion  of  the  cuttings 
would  go  in  a  northwesterly  direction.  This 
boring  mill  would  usually  throw  part  of  its 
brass  cuttings  to  where  Pritchett  was  when 
he  was  hurt  I  do  not  know  that  there  was 
a  screen  out  there.  I  did  not  see  one  that 
day«    A  screen  in  the  northwest  direction 
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would  catch  part  of  those  shavings,  but  not 
all.  They  will  fly  in  every  dlroction.  The 
biggest  portion  of  them  will  go  in  a  north- 
west direction;  but  you  cannot  tell  where 
the  other  shavings  are  going  to  fly.  They 
scatter  in  every  direction." 

G.  S.  Flood  testified  as  follows:  "I  am  a 
machinist  I  was  working  for  defendant  at 
Spencer  last  June,  about  30  feet  from  where 
plaintiff  was  when  he  was  hurt.  Before 
Pritchett  was  hurt  I  worked  in  the  driving- 
box  space  where  plaintiff  was  hurt  When 
I  worked  in  that  driving-box  space  a  couple 
of  days  before  Pritchett  was  injured,  they 
had  a  tool  on  the  boring  mill  exactly  like 
the  one  and  shaped  like  the  one  they  were 
using  when  Pritchett  was  hurt;  and  it  then 
threw  cuttings  to  the  place  where  Pritchett 
was  hurt  I  have  had  experience  in  five  or 
six  machine  shops  of  this  kind  where  boring 
mills  are  generally  used:  American  Locomo- 
tive Works,  Pennsylvania  Railway  at  Balti- 
more, S.  A.  L.  at  Waycross,  6a.,  A.  G.  Li./at 
Rocky  Mount,  N.  G.,  at  Pittsburg,  etc.  And 
have  had  observations  in  others.  The  gen- 
eral custom  of  all  machine  shops  is  to  have 
this  canvas  screen  to  protect  the  boring 
mills  to  keep  the  cuttings  off  of  the  men.  I 
did  not  see  such  screen  there  the  day  Pritch- 
ett was  hurt.  The  cuttings  from  the  boring 
mill  were  hot  because  of  the  friction.  The 
hammer  would  throw  cold  cuttings.  Pritch- 
ett's  eye  was  all  inflamed  and  looked  like  a 
white  blister  hanging  on  his  eye." 

The  defendant  offered  evidence  tending  to 
establish  the  following  facts:  (1)  That  the 
danger  from  chips  was  northwest  from  the 
boring  mill  and  that  it  had  a  shield  there. 

(2)  That  a  shield  was  unnecessary  between 
the  boring  mill  and  the  driving-box  space. 

(3)  That  the  plaintiff  could  perform  the 
work  assigned  to  him  with  his  back  to  the 
boring  mill,  and  that  he  unnecessarily  ex- 
posed himself  to  danger.  (4)  That  in  the 
position  of  the  plaintiffs  head  at  the  time 
he  was  stricken,  a  chip  from  the  boring  mill 
could  not  enter  his  eye,  without  striking 
some  object,  and  rebounding,  and  therefore 
that  plaintiff  was  accidentally  injured.  (5) 
That  the  chip  which  entered  the  plaintiff's 
eye  came  from  the  hammer  he  was  using, 
and  not  from  the  boring  mill. 

The  evidence  as  to  damages  is  not  stated, 
as  there  is  no  exception  in  regard  thereto. 

The  defendant  excepted  to  rulings  of  his 
honor  on  the  evidence.  (1)  For  that  the 
court  permitted  the  plaintiff  to  testify  about 
the  defective  condition  of  the  air  hammer. 
(2)  For  that  the  court  permitted  the  plain- 
tiff to  testify  that  he  would  have  completed 
his  Job  upon  which  he  was  at  work  within 
1^  minutes.  (3)  For  that  the  court  permit- 
ted the  plaintiff  to  testify  that  the  Shop 
Foreman  Daniels  told  him  a  man  was  dis- 
abled or  sick  or  out  cmd  they  were  behind 
on  the  Job  and  that  they  were  in  a  hurry. 
t4)  For  that  the  court  permitted  the  witness 


J.  P.  Donovant  to  testify  that,  when  he  op- 
erated the  boring  mill  3^  years  prior  to  the 
accident  at  that  time  it  threw  chippings  in 
that  driving-box  space.  (5)  For  that  the 
court  permitted  the  witness  J.  P.  Donovant 
to  testify  that  when  he  worked  in  the  driv- 
ing-box space  4  or  5  feet  east  of  the  steel 
column,  the  boring  mill  threw  cuttings  on 
witness*  hands  and  in  his  face.  (6)  For  that 
the  court  permitted  I.  N.  Ayers,  plaintifTs 
witness,  to  testify  that  he  was  standing  25 
or  30  feet  beyond  where  plaintiff  was  work- 
ing, and  that  the  boring  mill  threw  brass 
cuttings  where  he  was  standing.  (7)  For 
that  the  court  permitted  G.  S.  Flood  to  tes- 
tify that,  a  couple  of  days  prior  to  the  in- 
jury of  the  plaintiff,  he  was  working  in  the 
driving-box  space  northeast  more  north  than 
east,  from  the  boring  mill,  and  that  it  threw 
brass  cuttings  where  he  was. 

There  was  a  motion  to  nonsuit  which  was 
overruled,  and  defendant  excepted. 

The  Jury  returned  the  following  verdict: 

(1)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant  as  alleged  in  the 
complaint?    Answer:   Yes. 

(2)  Was  the  plaintiflTs  injury  caused  by 
his  own  contributory  negligence,  as  alleged 
in  the  answer?    Answer:   No. 

(3)  What  damages,  if  any,  is  the  plaintUT 
entitled  to  recover?    Answer:   $5,500. 

Judgment  was  rendered  thereon,  and  de- 
fendant excepted  and  appealed. 

Linn  &  Linn,  for  appellant  Edwin  C 
Gregory,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  There  is  no  error  in  the  rulings  on 
the  evidence. 

[1]  The  defendant  alleges  in  its  answer 
that  the  chip  which  entered  the  eye  of  the 
plaintiff  came  from  the  hammer  he  was 
using,  and  it  was  competent  for  the  purpose 
of  meeting  this  contention,  to  show  that 
on  account  of  the  condition  of  the  hammer, 
the  plaintiff  was  not  striking  with  it  at 
the  time  he  was  injured. 

[2]  The  evidence  that  the  plaintiff  would 
have  completed  his  Job  upon  which  he  was 
at  work  within  1^  minutes  is  of  little 
importance,  but  is  relevant  to  the  inquiry. 
The  plaintiff  testified  that  the  boring  mill 
was  not  in  operation  when  he  began  to  work, 
and  that  the  chip  entered  his  eye  almost 
instantly,  and  it  was  proper  for  the  Jury 
to  have  before  them  the  length  of  time  he 
would  be  engaged  at  work,  in  determining 
whether  his  conduct  was  negligent 

If  the  boring  mill  was  not  in  operation, 
and  he  could  complete  his  Job  in  two  min- 
utes, the  Jury  might  say  it  was  not  impru- 
dent to  work  with  his  face  to  the  mill,  and 
that  he  ought  to  have  taken  greater  pre- 
cautions for  his  safety  if  required  to  re- 
main longer. 

[3]  What  the  foreman  said  as  he  directed 
him  to  do  the  work,  and  evidence  that  the 
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boring  mill  had  thrown  chips  in  the  driving- 
box  space  before  the  day  of  the  Injury  to  the 
plaintiff,  were  properly  admitted. 

[4,5]  The  burden  was  on  the  plaintiff  to 
prove  that  the  place  where  he  was  at  work 
was  unsafe,  and  that  the  defendant  knew  .it 
to  be  so,  or  that  it  could  have  discovered  It 
by  the  exercise  of  ordinary  care  (Hudson 
V.  Railroad,  104  N.  C.  491,  10  S.  E.  669; 
Neison  v.  Tob.  Co.,  144  N.  C.  420,  57  S.  E. 
127;  Elevens  v.  Cotton  Mills,  150  N.  C.  499, 
64  S.  E.  428),  and  evidence  that  a  condition 
has  existed  for  a  long  time  is  evidence  of 
knowledge  (Cotton  v.  Manf.  Co.,  142  N.  C. 
531,  55  S.  E.  358;  Cotton  y.  Railroad,  149 
N.  C.  227.  62  S.  B.  1093. 

[6]  There  are  several  assignments  6f  error 
to  the  refusal  to  give  certain  special  instruc- 
tions, all  of  which,  we  think,  were  covered 
by  the  charge;  but,  if  not,  they  could  not 
be  ground  for  a  new  trial  on  this  record. 

At  the  close  of  the  evidence,  at  5  o*clock 
p.  m.,  the  Judge  adjourned  court  until  9 
o'clock  next  morning.  Upon  the  opening  of 
court  next  morning,  plaintiff  tendered  in 
writing  his  prayers  for  instructions,  duly 
signed  by  his  counsel.  Counsel  for  defendant 
tendered  in  writing  prayers  for  instructions, 
but  which  were  not  signed. 

[7]  After  the  court  bad  given  to  the  Jury 
the  general  charge,  and  while  the  court  was 
reading  to  the  Jury  the  plaintiff's  prayers 
for  instruction,  defendant's  counsel,  signed 
the  prayers  which  It  had  tendered  unsigned 
as  aforesaid,  and  handed  them  to  the  court 
The  court  then  read  defendant's  said  prayers 
numbered  1,  2,  7,  9,  and  11.  The  court  did 
not  give  defendant's  other  prayers  except  as 
contained  in  the  court's  general  charge  to 
the  Jury. 

The  statute  (Rev.  S  538)  is  Imperative  that 
counsel  must  sign  prayers  for  special  In- 
structions, and  that,  upon  failure  to  do  so, 
the  Judge  may  disregard  them,  and  the  Judge 
need  not  put  his  refusal  of  the  Instructions 
on  the  ground  that  they  were  asked  too  late. 
As  was  said  by  the  present  Chief  Justice  in 
Posey  V.  Patton,  109  N.  C.  457,  14  S.  E. 
64:    **The  law  does  that" 

That  the  instructions  were  not  presented 
in  apt  time  when  signed  and  finally  handed 
up,  after  the  argument  closed  and  the  charge 
concluded,  is  well  settled. 

In  Craddock  v.  Barnes,  142  N.  C.  93,  54 
S.  B.  1004,  It  was  held  that  prayers  for  In- 
structions in  due  form  ought  to  be  consider- 
ed, if  requested  before  the  argument  be- 
gins, and  Justice  Walker  there  says:  *The 
time  within  which  instructions  should  be 
requested  must  be  left  to  the  sound  discre- 
tion of  the  court,  as  in  the  case  of  many 
other  matters  of  mere  practice  or  procedute, 
and  we  will  be  slow  to  review  or  interfere 
with  the  exercise  of  that  discretion;  but 
the  presiding  Judge  should,  and  we  are  sure 
he  always  will,  so  order  his  discretion  as 
to  afford  counsel  a  reasonable  time  'to .  pre- 
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pare  and  present  their  prayers.  Counsel 
should  perform  this  duty  to  their  dlents  sea- 
sonably and  with  a  proper  regard  for  the 
right  of  the  trial  Judge  to  require  that  he 
should  have  reasonably  sufficient  time  to 
write  his  charge  and  to  consider  the  prayers 
for  special  instructions;  and  what  time  is 
required  by  each  must  be  determined  by  the 
nature  and  exigencies  of  each  case." 

In  Biggs  V.  Gurganus,  152  N.  a  176,  67  ' 
S.  E.  501,  the  qu^tlon  is  again  considered, 
and  Justice  Brov^n  cites  with  approval 
Craddock  v.  Barnes,  supra,  and  says:  "It  is 
well  settied  that  special  instructions  must 
be  in  writing  and  handed  up  before  argument 
commences." 

The  question  remaining  Is  the  refusal  of 
the  motion  to  nonsuit,  and  this  Involves  the 
consideration  of  the  duty  which  the  defend- 
ant owed  to  the  plaintiff,  and  whether  the 
evidence,  viewed  in  the  light  most  favorable 
to  the  plaintiff,  shows  a  breach  of  that 
duty,  causing  his  Injury. 

[8]  In  all  courts  where  the  common  law 
is  administered,  it  is  held  that  one  cannot 
recover  damages  upon  proof  of  negligence 
alone,  and  that  he  must  proceed  further 
and  show  that  the  negligence  of  which  he 
complains  was  the  real  proximate  cause 
of  his  injury.  He  cannot  recover  because 
a  place  where  employes  work  is  dangerous, 
unless  he  was  injured  by  the  unsafe  place. 
He  cannot  say,  "There  was  an  unsafe  place 
in  the  shop  where  I  was  working,  and,  while 
It  is  true  I  was  not  working  at  that  place,  I 
fell  In  another  part  of  the  shop  and  broke 
my  leg,"  and  therefore  ask  for  damages. 

The  counsel  in  this  case  do  not  contend 
otherwise;  but  the  difficulty  arises  in  the 
application  of  the  rule. 

[9,10]  "We  have  repeatedly  decided  that 
an  employer  of  labor  is  required  to  provide 
for  his  employes  a  reasonably  safe  place  to 
work."  House  v.  Railroad,  152  N.  C.  398, 
67  S.  E.  981.  And  "it  is  accepted  law  in 
North  Carolina  that  an  employer  of  labor 
to  assist  in  the  operation  of  railways,  mills, 
and  other  plants  where  the  machinery  is 
more  or  less  complicated,  and  more  espe- 
cially when  driven  by  mechanical  power, 
is  required  to  provide  for  his  employes,  in 
the  exercise  of  proper  care,  a  reasonably  safe 
place,  and  to  supply  them  with  machinery. 
Implements,  and  appliances  reasonably  safe 
and  suitable  for  the  work  in  which  they  are 
engaged,  and  such  as  are  approved  and  in 
general  use  in  plants  and  places  of  like 
kind."  Hicks  v.  Mfg.  Co.,  138  N.  C.  326, 
50  S.  E.  705.  And  "the  duty  of  providing 
a  reasonably  safe  place  in  which  to  work 
is  one  of  the  primary  or  absolute  duties  of 
the  master ;  and,  When  the  master  delegates 
the  discharge  of  such  duty  to  a  servant,  he 
represents  the  master,  and  the  latter  will  be 
held  responsible  for  the  manner  in  which  the 
duty  is  discharged;"  8hlves  v.  Cotton  Mills, 
I  151  N.  a  293,  66  S.  B.  143. 
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The  relative  duties  of  the  employer  and 
employ^,  and  the  doctrine  of  contributory 
negligence  and  assumption  of  risk,  as  applied 
to  the  conduct  of  the  employ^,  are  well  stated 
by  Justice  Hoke  In  Pressly  y.  Yam  Mills, 
188  N.  G.  416,  51  S.  E.  72,  in  which  he  says: 
"It  Is  suggested  that,  if  a  negligent  failure 
to  furnish  a  shifter  Is  declared  to  be  the 
proximate  cause  of  the  injury  on  the  part 
of  the  employer,  by  that  same  token  the  em- 
ployfi,  working  on  when  aware  of  the  defect, 
is  also  negligent,  and  such  negligence  should 
be  held  to  be  concurrent,  and  to  hold'  other- 
wise would  require  the  master  to  take  more 
care  of  the  servant  than  the  servant  takes 
care  of  himself.  This  position  finds  support 
in  some  of  the  decided  cases;  but  the  court 
does  not  think  it  Is  in  accord  with  the  better 
considered  adjudications  on  the  subject.  The 
position  had  its  origin  In  some  of  the  older 
decisions  rendered  when  the  employment  of 
labor  was  much  more  restricted  and  the  im- 
plements and  appliances  were  comparatively 
simple  and  attended  with  little  danger.  At 
that  time  it  was  considered  of  little  conse- 
quence what  the  employ^  assumed,  and  as 
matter  of  fact  he  assumed  the  rlsk^of  almost 
everything  that  happened  to  him.  As  busi- 
ness enterprises,  however,  were  enlarged, 
and  extended,  and  machinery  became  more 
complicated,  and  larger  numbers  of  men 
were  being  employed  in  its  operation,  it  was 
found  that  the  position  here  contended  for 
was  not  a  proper  one  by  which  to  determine 
the  relative  rights  and  duties  of  employer 
and  employ^  in  regard  to  defective  machin- 
ery and  appliances.  It  was  based  upon  an 
entirely  erroneous  conception,  that  there  was 
a  perfect  equality  of  position  between  the 
two  in  respect  to  such  defective  appliances; 
but  nothing  is.  further  from  the  fact,  and 
for  the  reason,  chiefly,  that  the  employer 
controls  the  conditions  in  which  the  em- 
ployes do  their  work.  His  duty  to  furnish 
machinery  and  appliances  reasonably  safe 
and  suitable,  such  as  are  approved  and  in 
general  use,  in  the  exercise  of  a  reasonable 
care,  is  absolute.  As  a  rule,  he  buys  the 
machinery  from  the  manufacturer  or  dealers, 
who  are  experts,  and  can  change  when  he 
desires;  he  selects  and  employs  a  superin- 
tendent and  skilled  labor,  and  has  the  time 
and  opportunity  to  Inform  himself  as  to  the 
character  of  the  machinery  he  buys  and  the 
hazards  Incident  to  its  use;  and,  accordingly, 
the  principle  which  holds  the  employ^  to  an 
equality  of  obligation  and  responsibility  in 
the  respect  suggested  is  unsound  and  unjust 
and  has  been  rejected  In  the  more  recent 
and  better  considered  cases." 

[11]  Negligence  is  the  failure  to  perform  a 
duty  imposed  by  law.  It  is  the  failure  to 
exercise  that  care  which  a  man  of  ordinary 
prudence  would  have  exercised  under  exist- 
ing circumstances,  and,  where  conditions 
change,  the  degree  of  care  required  changes 
with  them* 


In  former  days,  tools  were  simple,  and  the 
mechanic  and  his  tools  w6re  inseparable. 
He  used  them  daily,  and  by  use  became  fa- 
miliar with  their  qualities,  and  the  dangers 
incident  to  his  employment,  and  there  was 
less  reason  for  holding  the  mnployer  to  a 
high  degree  of  care  than  now,  when  compli- 
cated machinery,  selected  by  the  employer, 
is  used,  and  when  the  employ^  is  practically 
separated  from  his  tools. 

There  are  also  in  large  shops,  where  many 
machines  are  in  operation,  as  in  the  one 
where  the  plaintiff  was  working,  dangers 
that  are  not  traceable  to  any  particular  ma- 
chine, but  are  incident  to  the  business. 
These  cannot  generally  be  made  the  basis  of 
a  cause'  of  action;  but  the  knowledge  that 
they  exist  Imposes  upon  the  employer  the 
duty  of  exercising  greater  care. 

[12]  Applying  these  principles,  there  was 
no  error  In  denying  the  motion  to  nonsuit. 

There  was  evidence  that  the  plaintiff  waa 
employed  on  the  day  of  his  injury;  that  he 
had  not,  before  this,  seen  the  place  where 
he  was  required  to  work;  that,  when  he 
began  to  work,  the  boring  mill  was  not  in 
operation;  that  there  was  much  noise  in  the 
shop  from  machines;  that  It  was  necessary 
for  him  to  face  the  boring  mill  in  the  per- 
formance of  his  duty;  that,  as  be  began  to 
work,  the  boring  mUl,  which  was  boring 
brass,  started,  and  a  brass  chip  struck  him 
in  the  eye;  that  he  was  not  using  the  ham- 
mer at  that  time;  that  chips  from  the  boring 
mill  are  hot,  and  those  from  the  hammer 
cold;  that  his  eye  was  blistered;  that  the 
chip  taken  from  the  eye  was  from  the  boring 
mill;  that  the  boring  mill  was  throwing 
chips  in  the  space  where  he  was  working; 
that  the  boring  mill  had  thrown  chips  into 
this  place  where  employes  were  required  to 
work  several  years;  that  shields  around 
boring  mills  were  in  genial  use;  that  they 
were  movable  and  should  be  placed  between 
the  mill  and  the  employ 6;  that  there  was  no 
shield  between  the  mill  and  the  plaintiff; 
and  that  if  one  had  been  there  he  would  not 
have  been  injured. 

[13]  There  was  much  evidence  to  the  con- 
trary; but,  on  a  motion  to  nonsuit,  the  law 
requires  us  to  accept  as  true  those  facts 
which  the  evidence  tends  to  prove,  and  we 
therefore  hold  that  there  was  evidence  of 
negligence  on  the  part  of  the  defendant, 
which  was  the  direct  cause  of  the  plaintiff*8 
injuries. 

[14]  There  was  a  conflict  of  evidence  as 
to  contributory  negligence,  and  it  was  sub- 
mitted to  the  Jury,  under  proper  instroctions. 

In  our  opinion,  there  was  no  aspect  of  the 
case  in  which  the  issue  of  assumption  of 
risk  arose.  The  doctrine  is  very  genially 
applied  that  the  duty  to  provide  a  safe  place 
to  work  is  an  absolute  duty,  which  cannot 
be  delegated,  and  that  the  breach  of  this 
duty  is  negligence. 

[161  Xt  also  accepted  law  that  the  risks  a»^ 
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8iimed  by  the  employ^  are  the  ordinary  risks 
of  the  employment,  and  that  he  does  not  as- 
sume the  risk  of  the  employer's  negligence. 

It  would  seem  to  follow  that  when  the 
jury  answers  the  first  issue,  "Yes,"  and 
.thereby  establishes  the  negligence  of  the  em- 
ployer, and  that  this  negligence  was  the  real 
proximate  cause  of  the  Injury,  there  can  be 
no  assumption  of  risk  which  will  prevent  a 
recovery. 

[16]  It  is,  however,  permissible  to  consider 
the  knowledge  of  the  employ^,  his  familiar^ 
ity  with  conditions,  and  other  circumstances, 
on  the  issue  of  contributory  negligence. 

Upon  an  examination  of  the  whole  record, 
we  find  no  error. 

No  error. 


<157  N.  C.  74) 

YOUNG  et  al.  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  15, 

1911.) 

1.  Appeal  and  Ebbob  (§{  1050, 1058*)— Harm- 
less Ebrob— Adkission  of  Evidence. 

Any  error  in  admitting  or  excluding  evi- 
dence was  not  prejudicial  to  defendant,  where 
the  same  witness  had,  before  exception  there- 
to,  testified  to  the  same  effect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  415a>4166»  4195-4206; 
Dec.  Dig.  S9  1050,  106^*] 

2.  Cabbiebs  (S  133*)— Fbeioht— Action  tob 
Injubt— Admission  of  Evidence. 

In  an  action  for  damages  for  injury  to 
fniit  trees  en  ronte,  plaintiff  testified  that  the 
orders  for  both  shipments  were  obtained  by 
salaried  traveling  men,  and  that  one  shipment 
was  sold  for  a  certain  price  and  was  not  de- 
livered, and  that  plaintiff  told  defendant's 
agent,  on  November  2d  or  3d,  that  if  he  did  not 
receive  the  shipment  promptly  and  in  ^ood 
condition  he  would  refuse  it,  and  also  testified 
that  plaintiff's  customers  were  to  receive  the 
shipments  at  destination  on  November  2d. 
Held,  that  the  evidence  was  admissible  on  de- 
fendant's claim  that  plaintiff  was  negligent 
in  not  being  ready  to  receive  the  trees  at  des- 
tination, especially  in  view  of  defendant  hav- 
ing introduced  an  order  for  trees  from  one  of 
plaintiflTs  customers  requiring  them  to  be  de- 
livered at  such  destination  in  October.  Novem- 
ber, or  December  with  notice  by  mail  of  the 
date  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  583,  587,  606 ;  Dec  Dig.  9  133.*] 

8.  Cabbiebb  (I  137*)— Fbbioht— AonoNS  fob 
iNJUBisa— Instbuctions. 

In  an  action  against  a  railroad  company 
for  Injury  to  trees  en  route,  the  court  instruct- 
ed that,  if  plaintiff  called  for  the  trees  at  des- 
tination within  a  reasonable  time  and  made  a 
reasonable  effort  to  receive  them  if  they  reach- 
ed there  within  a  reasonable  time,  he  was  not 
required  to  stay  until  they  arrived,  unless  he 
had  notice  as  to  when  they  would  arrive;  but 
if  he  made  reasonable  effort  to  get  them,  and 
if  they  did  not  arrive  within  a  reasonable  time 
and  were  damaged  for  that  reason,  he  would 
be  entitled  to  recover  damages,  **but  otherwise 
he  would  not  be."     Held^  that  by  the  quoted 

Shrase  the  court  gave  the  converse  of  the  af- 
rmative  part  of  the  instruction,  and  sufficiently 
charged  as  to  plaintiflTs  duty  to  use  reasonable 


efforts  to   receive  the  goods  even  tf  they  did 
not  arrive  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  137.*] 

4.  Tbial   (S   233*)  —  Instbuotions  —  Spboial 
Issues— Relation. 

In  an  action  for  damages  for  injury  to 
fruit  trees  en  route,  caused  by  delay  in  deliv- 
ery, etc..  the  court  instructed  that,  if  the  jury 
answered  the  special  issue  as  to  whether  de- 
fendant failed  to  transport  the  property  within 
a  reasonable  time  in  the  affirmative,  they 
should  then  proceed  to  the  next  special  issue, 
"Was  the  property  •  •  •  injured  by  reason 
of  the  failure  of  the  defendant  to  transport 
within  a  reasonable  time,"  and.  If  they  an- 
swered that,  "Yes,"  they  should  ascertain  what 
damage,  if  any,  plaintiff  had  sustained:  but, 
if  they  answered  the  first  issue,  "No,'^  they 
should  return  a  verdict  for  defendant,  and  the 
same  rule  applies  as  to  the  other  issues.  Held, 
that  the  instruction  was  not  objectionable,  be- 
ing merely  an  explanation  of  Uie  relation  of 
the  special  issues  to  each  other. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  S  233.*] 

5.  Appeal  and   Ebbob  (§  1067*)— HABKLsaa 

EBBOB— FaILUBB     to     INSTBUOT  —  AfSASUBB 

OF  Damages. 

In  an  action  against  a  railroad  company 
for  injury  to  trees  by  delay  in  delivery,  de- 
fendant's counsel  objected,  in  the  jury's  pres- 
ence, to  evidence  offered  bv  plaintiff  as  to  the 
damages,  and  stated  that  the  rule  as  to  damag- 
es was  the  difference  between  the  market  val- 
ue of  the  goods  when  delivered  to  the  company 
and  their  actual  value  as  damaged  by  its  neg- 
ligence, and  the  court  stated  that  it  so  under- 
stood the  rule  as  to  damages,  when  plaintiff's 
counsel  stated  that  he  would  agree  that  that 
was  the  rule,  and  the  court  said  that  it  should 
be  so  understood  and  the  argument  proceeded. 
Held  that,  since  the  parties  agreed  as  to  the 
measure  of  damages  in  the  jury's  presence,  the 
court's  failure  to  charge  on  the  measure  of  dam- 
ages was  not  reversible  error,  as*  the  jury  could 
not  have  been  misled  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4229 ;   Dec  Dig.  §  1067.*] 

Appeal  from  Superior  Court,  Guilford 
County;  Allen,  Judge. 

Action  by  John  A.  Young  and  another 
against  the  Southern  Railway  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for 
loss  and  injury  to  certain  fruit  trees  and 
nursery  stock,  shipped  over  the  line  of  the 
defendant  and  of  connecting  carriers.  There 
were  two  shipments,  one  to  Williamsburg, 
Va.,  and  the  other  to  Tappahannock,  Va.  On 
the  23d  of  October,  1007,  the  plaintiffs  de- 
livered to  the  defendant  three  boxes  of  trees 
and  other  nursery  stock,  consigned  to  Jno> 
A.  Young's  agent,  to  be  shipped  by  freight  to 
Williamsburg,  Va.,  a  station  on  the  Chesa- 
peake &  Ohio  Railroad  about  50  miles  east 
of  Richmond.  The  plaintiff  did  not  pay  the 
freight  charges  for  transportation,  but 
guaranteed  it  The  trees  arrived  at  Wil- 
liamsburg on  the  6th  of  November,  14  days 
after  the  date  of  the  bill  of  lading.  The 
plaintiff's  agent,  having  called  for  the  trees 
at  the  station  of  the  Chesapeake  &  Ohio 
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Railroad  In  Wllllamsbarg  on  the  Ist,  2d,  3d, 
4th  and  5th  of  November,  refused  the  ship- 
ment on  the  ground  that  they  had  been  too 
long  en  route  and  were  damaged.  Freight 
delivered  at  Greensboro  to  the  Southern  Rail- 
way Company  for  shipment  to  Williamsburg, 
Va.,  goes  via  Danville  and  Richmond  over 
the  Southern  Railway  Company.  At  Rich- 
mond it  is  transferred  to  the  Chesapeake  & 
Ohio  Railroad  and  goes  over  that  road  to 
Williamsburg.  There  is  a  car  of  freight  from 
Greensboro  to  Richmond  each  day;  but, 
if  freight  is  delivered  at  the  station  at 
Greensboro  too  late  to  t^ke  that  train,  it  re- 
mains until  the  next  day  before  it  is  forward- 
ed. Danville  is  an  intermediate  point  be- 
tween Greensboro  and  Richmond,  and  freight 
for  Williamsburg  would  have  to  be  trans- 
ferred at  Danville.  It  would  also  have  to 
be  transferred  at  Richmond  from  the  South- 
em  Railway  Company  to  the  Chesapeake  & 
Ohio.  The  plaintiff  had  sold  these  trees 
for  $908.08  and  sued  for  that  amount 

On  the  25th  of  October,  plaintiffs  de- 
livered to  the  defendant  certain  fruit  trees 
and  nursery  stock  consigned  to  Jno.  A. 
Young*s  agent  for  shipment  by  freight  over 
Its  own  and  connecting  lines  to  Tappahan- 
nock,  Va.,  a  town  on  the  Rappahannock 
river,  not  on  a  railroad  line.  The  trees 
arrived  at  Tappahannock  on  the  12th  day  of 
November,  18  days  after  the  date  of  the  bill 
of  lading.  The  plaintiff's  agent  called  for 
them  and  accepted  them,  but  found  they  were 
damaged  so  that  about  one-fourth  were  un- 
fit for  delivery.  Plaintiff  had  sold  the  whole 
shipment  for  $287.17  and  sued  for  $108.15  as 
the  amount  of  his  loss  on  account  of  the 
damaged  trees.  Freight  from  Greensboro  for 
Tappahannock  goes  over  the  Southern  Rail- 
way via  Danville  to  Richmond.  There  it  Is 
transferred  to  the  Richmond,  Fredericksburg 
&  Potomac  Railroad  and  is  carried  over 
that  road  to  Fredericksburg,  from  there  to 
Tappahannock.  The  freight  is  carried  by 
boat,  which  runs  twice  a  week. 

In  making  each  of  said  shipments,  the 
plaintiffs,  in  order  to  secure  prompt  service 
and  delivery  of  the  said  freight  so  delivered 
to  the  defendant  for  shipment,  paid  to  the 
defendant  a  higher  rate  of  freight  than  it 
was  necessary  to  pay  if  the  plaintiffs  had 
been  willing  to  contract  for  the  delivery  of 
the  freight  to  the  defendant  railway  company 
marked,  "Released."  By  reason  of  the  de- 
lay on  the  part  of  th^  defendants  in  the  Tap- 
pahannock shipment,  plaintiffs  were  put  to 
an  additional  expense  in  delivering  the  goods 
of  $108.52.  The  shipment  to  Williamsburg 
waj9  never  delivered  to  the  plaintiff,  although 
the  agents  waited  for  it  at  Williamsburg  un- 
til the  5th  of  November,  at  which  time  the 
defendant's  agents  would  not  advise  them 
when  the  trees  would  arrive,  and  they  had 
no  reason  to  expect  that  they  would  arrive 
on  any  certain  subsequent  date.  The  plain- 
tiff, having  other  engagements  to  meet  other 
shipments  in  that  territory*  left  Williams- 


burg on  the  5th  of  November.  When  the 
trees  did  arrive,  they  were  of  no  value  what- 
soever to  the  plaintiff,  who  was  forced  to 
fill  his  orders  at  Williamsburg  by  an  extra 
order  sent  by  express.  Freight  shipped  from 
Greensboro  to  Williamsburg  was  routed  to 
Richmond,  Va.,  180  or  100  miles  from  Greens- 
boro. A  through  car  of  freight  from  Greens- 
boro to  Richmond  Is  made  up  each  day,  and 
freight  loaded  one  day  in  Greensboro  ought 
to  reach  Richmond  the  evening  of  the  next 
day.  The  railroad  company  required  the 
plaintiff  to  guarantee  the  payment  of  the 
freight  on  each  of  these  shipments. 

The  following  verdict  was  returned  by  the 
Jury: 

(1)  Did  the  defendant  fall  to  transport  the 
property  of  the  plaintiff  from  Greensboro  to 
Williamsburg,  Va.,  within  a  reasonable  time? 
Answer:  Yes. 

(2)  Was  the  property  of  the  plaintiff  in- 
jured by  reason  of  said  failure  of  the  de- 
fendant to  transport  within  a  reasonable 
time?     Answer:    Yes. 

(3)  What  damage,  if  any,  has  plaintiff  sus- 
tained?    Answer:    $908.08  without  interest 

(4)  Did  the  defendant  fail  to  transport  the 
property  of  the  plaintiff  from  Greensboro  to 
Tappahannock,  Va.,  within  a  reasonable 
time?    Answer:    Yes. 

(5)  Was  the  property  of  the  plaintiff  in- 
jured by  reason  of  the  failure  of  the  defend- 
ant to  transport  said  property  within  a  rea- 
sonable time?    Answer:  Yes. 

(6)  What  damages,  if  any,  has  plaintiff 
sustained?  Answer:  $108.02  without  inter- 
est. 

Wilson  &  Ferguson,  for  appellant  Justice 
&  Broadhurst,  for  appellees. 

ALLEN,  j;  [1]  There  are  14  assignments 
of  error,  6  of  which  relate  to  the  rulings  on 
the  evidence,  and  of  these,  with  possibly  one 
exception,  the  same  witness  had,  before  the 
exception  was  taken,  testified  to  the  fact  ad- 
mitted or  excluded,  and  therefore,  if  error 
was  committed,  which  we  do  not  find  to  be 
so,  the  defendant  was  not  prejudiced  thereby. 

[2]  The  assignment  of  error  which  may  be 
an  exception  is  to  a  part  of  the  evidence  of 
one  of  the  plaintiffs,  John  A.  Young.  He 
testified,  among  other  things,  in  reference  to 
the  Williamsburg  shipment:  That  he  had 
orders  from  customers  for  both  shipments; 
that  the  orders  were  obtained  by  traveling 
men  on  salary  with  their  expenses  paid; 
that  W.  J.  Thompson  had  interest  in  the 
money  collected  in  both  cases;  that  the 
goods  shipped  to  Williamsburg  had  been  sold 
for  $908.08;  that  the  interest  would  run 
from  November  2,  1907;  that  none  of  the 
Williamsburg  shipment  was  delivered;  that 
he  had  a  conversation  with  Mr.  Devlin,  the 
agent  of  the  defendant,  about  the  shipment 
to  Williamsburg,  and  told  him  that  it  had 
not  arrived  and  asked  him  to  look  it  up,  and 
that  if  he  did  not  get  it  promptly  In  good 
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condition  tbat  he  would  refuse  the  shipment, 
and  he  replied  that  he  would  have  it  Jooked 
up  at  once;  that  that  was  on  the  2d  or  3d 
day  of  November,  1907,  and  was  then  asked 
the  following  question:  *'Q.  What  date  were 
your  customers  to  be  there  to  receive  these 
goods?  A.  At  Williamsburg  on  November 
2d."  We  think  this  evidence  was  competent 
to  meet  one  of  the  contentions  of  the  defend- 
ant, that  the  plaintiffs  were  negligent  in  not 
being  ready  to  receive  the  trees  at  Williams- 
burg, and  particularly  so  as  it  introduced 
one  of  the  orders  for  trees  of  a  customer  of 
the  plaintiffs  requiring  the  trees  to  be  de- 
livered at  Williamsburg  in  October,  Novem- 
ber, or  December,  1907,  and  notice  to  be  giv- 
en by  mail  of  date  of  delivery. 

[3,4]  The  defendant  also  excepted  to  the 
following  portions  of  the  charge: 

•*(1)  If  the  plaintiff  called  for  them,  called 
for  them  within  a  reasonable  time,  and  made 
a  reasonable  effort  to  receive  them  if  they 
reached  there  within  a  reasonable  time,  then 
he  was  not  required  to  stay  there  until  they 
did  come,  unless  he  had  some  notice  as  to 
when  they  would  arrive;  but  if  he  made  a 
reasonable  effort  to  get  them,  and  they  did 
not  arrive  within  a  reasonable  time,  and 
they  were  lost  to  him  on  that  account,  then 
he  would  be  entitled  to  recover  damages, 
but  otherwise  he  would  not  be. 

"(2)  So  if  you  answer  the  first  issue  and 
the  fourth  Issue,  that  is,  the  issue  as  to  the 
reasonable  time,  if  you  answer  that,  'Yes,* 
you  will  go  to  the  next  issue,  *Was  the  prop- 
erty of  the  plaintiff  injured  by  reason  of 
said  failure  of  the  defendant  to  transport 
within  a  reasonable  time?'  And  if  you  an- 
swer that,  'Yes,'  you  will  go  to  the  last  issue 
and  answer,  'What  damages,  if  any,  has  the 
plaintiff  sustained?'  If  you  answer  the  first 
issue,  'No,'  you  need  not  go  any  further,  but 
return  your  verdict,  and  the  same  rule  ap- 
plies to  the  fourth,  fifth,  and  sixth  issues, 
tbat  Is,  as  to  the  Tappahannock  shipment." 

The  criticism  of  the  first  part  of  the 
charge  set  out,  as  shown  in  the  brief  of  the 
appellant,  is:  "Tbat  his  honor  should  have 
charged  the  Jury  that,  even  if  the  goods  did 
not  arrive  within  a  reasonable  time.  It  was 
the  duty  of  the  plaintiff  to  remain  at  Wil- 
liamsburg a  reasonable  length  of  time,  or  to 
have  made  arrangements  with  some  other 
person  to  receive  and  examine  the  •  goods 
when  they  did  arrive,  in  order  to  mitigate, 
if  possible,  the  damages.  He  should  have 
further  given  to  the  Jury  the  converse  of 
the  proposition,  and  stated  that  if  the  plain- 
tiff did  not  call  for  the  goods  within  a  rea- 
sonable time,  and  did  not  make  a  reasonable 
effort  to  receive  them  if  they  had  reached 
there  within  a  reasonable  time,  he  would  not 
l>e  entitled  to  recover  damages." 

We  think  the  converse  of  the  affirmative 
charge  was  given  in  the  language,  "but  oth- 


erwise he  would  not  be,"  which  can  only 
mean  that,  if  the  plaintiff  did  not  call  for 
the  trees  within  a  reasonable  time  and  did 
not  make  a  reasonable  effort  to  receive  them, 
the  defendant  would  not  be  liable,  and  the 
charge  also  presents  the  view  of  the  defend- 
ant that  it  was  the  duty  of  the  plaintiff  to 
use  reasonable  effort  to  receive  the  trees. 

We  can  see  no  possible  objection  to  the 
other  portion  of  the  charge.  It  is  no  more 
than  an  explanation  to  the  Jury  of  the  rela- 
tion of  the  issues  to  each  other. 

[6]  The  remaining  assignments  are  to  the 
failure  to  state  to  the  Jury  any  rule  as  to 
the  measure  of  damages,  and  this  would  be 
fatal  and  would  entitle  the  defendant  to  a 
new  trial,  if  it  did  not  appear  from  the  rec- 
ord that  there  was  no  controversy  between 
the  parties  as  to  the  true  rule,  and  that  they 
agreed  in  the  presence  of  the  Jury,  and  with 
the  sanction  of  the  court,  as  to  what  it  was. 

The  record  states  thlit  during  the  trial,  in 
the  presence  of  the  Jury,  when  the  plaintiff 
was  offering  evidence  as  to  damages,  the 
counsel  for  the  defendant  objected  to  the  evi- 
dence and  stated  the  rule  as  to  damages  to 
be  the  difference  in  value  between  the  price 
at  which  the  goods  were  sold,  or  rather  the 
market  price  of  the  goods  when  delivered  to 
defendant,  and  the  actual  value  at  the  time 
they  were  alleged  by  plaintiff  to  have  been 
damaged  by  the  negligence  of  the  defendant 
The  court  stated  that  it  so  understood  the 
rule  as  to  damages,  and  thereupon  the  coun- 
sel for  the  plaintiff  said  he  would  agree  that 
that  was  the  rule,  and  the  court  said,  "Let 
that  be  understood,"  and  the  argument  was 
conducted  accordingly. 

The  Jury  could  not  have  been  misled  when 
the  agreement  was  made  before  them,  and 
the  court  said,  "Let  that  be  understood  as 
the  rule  of  damages." 

Upon  an  examination  of  the  record,  we 
find  no  error. 

No  error. 


(157  N.  C,  137) 

RED  SPRINGS  HOTEL  CO.  v.  TOWN  OF 
RED   SPRINGS  et  aL 

(Supreme  Court  of  North  Carolina.     Nov.  22, 

1911.) 

1.  Municipal  Corpobations  (f  918*)— Bonds 
—Statutes— Referendum. 

■  Under  Priv.  Acts  1911,  c  170,  authoriz- 
ing a  city  to  issue  bonds  for  waterworks  and 
sewerage  system,  and  declaring  in  its  preamble 
that  such  improvements  were  a  necessary  pub- 
lic expense,  which  hnd  also  been  declared  by 
the  municipal  authorities,  bonds  issued  for  that 
purpose  were  not  invalid,  because  not  author- 
ized by  a  referendum  vote. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §f  1919-1923;  Dec. 
Dig.  I  918.*] 

2.  Municipal  Corporations  (§  907*)— Bonds 
— Statutes— I N  TEREST. 

Priv.  Acts  1911,  c.  170,  providing  for  the 
issuance  of  waten^'orks  and  sewerage  bonds  by 
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a  city  to  bear  interest  at  a  rate  "not  more 
than  six  per  cent.,"  and  giving  the  board  of 
public  wprks  and  board  of  commissioners  pow- 
er to  fix  the  rate  when  the  bonds  are  sold,  not 
exceeding  6  per  cent.,  was  not  objectionable 
for  failure  to  definitely  fix  such  rate. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1695;    Dec.  Dig.  S 

8.   MUNIOIFAL  CORFOBATIONS  (8  931*)--BOWDS 

—Insufficiency  of  Tax  Levy  to  Pay. 
That  the  special  tax  rate  prescribed  by 
Priv.  Acts  1911,  c  170,  for  the  payment  of 
municipal  bonds  authorized  thereby,  would  be 
insufficient  to  pay  the  annual  interest  on  the 
bonds,  and  to  provide  a  sinking  fund  therefor, 
did  not  invalidate  the  issue. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  1944-1947;  Dec. 
Dig.  {  931.*J 

4.  Municipal  Cobpobationb  (f  931*y— Bonds 

"■"Statutes 

That  Priv.  Acts  1911,  c  170,  authorizing 
a  city  to-  issue  bonds  for  sewerage  and  water- 
worlEs,  left  the  division  of  the  proceeds  of  the 
sale  of  the  bonds  betiVeen  the  two  works  to 
the  discretion  of  the  municipal  authorities  was 
not  a  valid  objection  to  the  validity  of  the 
bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  9§  1944r-1947;  Dec, 
Dig.  S  931.*] 

5.  Municipal  Corpobations  (9  907*)— Bonds 
—Statutes— Repeal. 

Priv.  Acts  1911,  c.  170,  authorizing  a  spec- 
ified city  to  issue  bonds  to  pay  for  sewerage 
and  waterworks,  was  not  affected  by  a  sub^ 
quent  general  act  (Pub.  Laws  1911,  c  86),  in- 
tended to  give  all  cities  and  towns  without  fur- 
ther legislation  power  to  issue  bonds  for  pur- 
poses therein  named,  when  approved  by  a  ma- 
jority of  the  qualified  voters;  the  Legislature 
being  authorized  to  require  the  referendum  vote, 
or  to  dispense  with  it  in  so  far  as  the  issuing 
bonds  for  necessary  expenses  is  concerned,-  in 
its  discretion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  9  1895;  Dec.  Dig.  S 
907.*] 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty;  Carter,  Judge. 

Action  by  the  Red  Springs  Hotel  Company 
against  the  Town  of  Red  Springs  and  others, 
to  enjoin  a  bond  issue.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

This  is  a  controversy,  without  action,  sub- 
mitted to  the  court  under  the  provisions  of 
section  803  of  the  Revlsal  of  1905. 

The  board  of  commissioners  of  the  town  of 
Red  Springs  having  declared  by  resolution 
that  a  system  of  waterworks  and  sewerage 
was  an  absolute  and  imperative  public  nec- 
essity for  the  town,  an  act  was  duly  intro- 
duced in  the  Legislature  of  North  Carolina, 
session  of  1911,  authorizing  said  town  to  is- 
sue bonds  to  the  amount  of  $35,000,  baring 
interest  at  a  rate  not  exceeding  6  per  cent, 
and  maturing  not  later  than  30  years  from 
date  of  Issue,  and  authorizing  the  levy  of  a 
special  tax  of  35  cents  on  the  $100  valuation 
of  property,  and  $1.06  on  each  taxable  poll, 
to  pay  Interest  and  provide  a  sinking  fund 
for  the  retirement  of  said  bonds  at  maturity. 


This  act  was  passed  by  the  General  Assem- 
bly of  North  Carolina,  and  appears  as  <^ap- 
ter  170,  Private  Acts  of  North  Carolina,  ses- 
sion of  1911.  A  board  of  public  works  for 
the  town  of  Red  Springs  was  created  by  said 
act  to  handle  the  funds  and  to  perform  cer- 
tain other  duties  therein  specified. 

The  board  of  public  works  of  said  town 
first  advertised  the  issue  at  5%  per  cent 
interest,  and  bonds  bearing  Interest  at  this 
rate  were  advertised  and  sold«  The  purchas- 
er failed  to  comply  with  his  bid,  and  there- 
upon bonds  bearing  Interest  at  6  per  cent  have 
been  advertised  and  contracted  to  be  sold. 
It  is  admitted  that,  unless  the  defendants 
are  restrained,  they  will  proceed  to  sell  the 
bonds  and  levy  the  special  tax,  as  provided 
by  said  act  of  1911. 

The  plaintiff  Is  a  corporation  owning  prop- 
erty in  the  town,  and  brought  this  action  to 
restrain  the  Issue  of  the  bonds  and  the  col- 
lection of  the  tax. 

The  cause  was  heard  before  his  honor. 
Judge  Frank  Carter,  at  November  term,  1911, 
of  the  superior  court  of  Robeson  county,  and 
from  a  Judgment  in  favor  of  the  defendants 
the  plaintiff  excepted  and  appealed  to  this 
court 

Mclntyre,  Lawrence  &  Proctor,  for  appel- 
lant McLean,  Varser  &  McLean,  for  appel- 
lees. 

BROWN,  J.  The  plaintiff  bases  its  claim 
for  injunctive  relief  upon  five  propositions: 

(1)  That  chapter  170  of  the  Private  Acts  of 
North  Carolina,  session  of  1911,  was  not 
enacted  by  the  General  Assembly  In  accord- 
ance with  the  provisions  of  the  Constitution 
of  North  Carolina;  and  hence  the  town  of 
Red  Springs  has  no  legal  authority  to  issue 
said  bonds,  or  to  collect  any  tax  whatever  on 
account  thereof.  This  contention  cannot  be 
sustained.  A  transcript  of  the  entries  upon 
the  Journals  of  both  houses  of  the  General 
Assembly  are  set  out  in  the  record,  and 
show  that  the  ayes  and  noes  were  duly  called 
and  entered,  and  the  bill  enacted  Into  law 
In  strict  accordance  with  the  Constitution. 

[1]  (2)  That  the  town  of  Red  Springs  has 
no  power  to  issue  said  bonds  or  to  collect 
any  tax  whatever  on  account  thereof,  for 
that  said  bonds  were  not  authorized  by  a 
vote  of  the  qualified  voters.  The  purpose  of 
the  bonds  is  to  secure  for  the  municipality 
a  system  of  waterworks  and  sewerage.  This 
is  declared  by  the  Legislature  In  the  preamble 
to  the  act  to  be  a  necessary  expense,  as  well 
as  by  the  municipal  authorities.  The  ques- 
tion has  also  been  repeatedly  decided  by 
this  court  adversely  to  plaintiff's  contention. 
Fawcett  v.  Mt.  Airy,  134  N.  C.  125,  45  S.  E. 
1029,  68  L.  R.  A.  870,  101  AnL  St  Rep.  825; 
Davis  V.  Fremont,  135  N.  C.  538,  47  S.  B. 
071;  Hightower  v.  Raleigh,  150  N.  a  508, 
65  8.  B.  279;  Water  Co.  v.  Trustees,  151  N. 
C.  175,  65  S.   E.  927;    Bradshaw  v.   High 
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Point,  151  N.  C.  517,  66  S.  B.  601;  Underwood 
T.  Asheboro,  152  N.  C.  641,  68  S.  E.  147. 

[2]  (8)  Tbat  chapter  170  of  the  Private 
Acts  of  North  Carolina,  session  1011,  does  not 
definitely  fix  the  rate  of  Interest  to  be  borne 
by  said  bonds,  but  leaves  the  rate  of  Interest 
to  the  discretion  of  the  board  of  commission- 
ers and  board  of  public  works  of  •said  town; 
and  hence  said  act  is  null  and  void,  and  no 
authority  Is  conferred  upon  the  town  of  Bed 
Springs  to  Issue  said  bonds,  or  to  levy  any 
tax  on  account  thereof.  This  contention  can- 
not be  sustained.  The  purpose  of  the  Legis- 
lature In  providing  that  the  bonds  should 
bear  Interest  at  a  rate  of  *^ot  more  than 
six  per  cent  (6%)"  was  to  give  the  town 
authorities  discretion  to  sell  the  bonds  to 
bear  a  rate  of  Interest  most  advantageous  to 
the  town,  not  exceeding.  In  any  event,  6  per 
cent  By  section  5  of  the  act  above  referred 
to,  discretion  Is  given  to  the  board  of  public 
works  and  board  of  commissioners  of  the 
town  to  fix  the  rate  when  the  bonds  are  sold, 
not  exceeding  6  per  cent  The  point  is  ex- 
pressly decided  In  Lumberton  v.  Nuveen,  144 
N.  G.  303,  56  S.  E.  040. 

[3]  (4)  That  the  rate  of  tax  to  be  levied 
to  pay  principal  and  Interest  on  said  bonds 
upon  the  valuation  of  property  In  the  town 
of  Red  Springs  as  now  constituted  Is  not  a 
sufficient  special  tax  to  provide  for  the  pay- 
ment of  principal  and  interest  at  maturity, 
and  for  that  the  defendants  have  no  power 
to  levy  any  larger  tax  then  85  cents  on  the 
$100  valuation  of  property  and  $1.05  on  each 
taxable  poll;  this  being  the  rate  of  special 
tax  provided  in  the  act  authorizing  the  Is- 
sue of  said  bonds.  The  same  point  was  pre- 
sented and  decided  by  this  court  in  Lumber- 
ton  V.  Nuveen,  144  N.  €.  803,  56  S.  E.  940, 
wherein  It  Is  said:  *'It  Is  contended  that  the 
rate  of  taxation  levied  by  the  plaintUTs  com- 
missioners in  their  orders  will  be  Insnfll- 
dent  to  pay  the  annual  Interest  and  to  pro- 
vide a  sinking  fund.  This  cannot  Invali- 
date the  legality  of  the  bond  Issue."  Under- 
wood V.  Asheboro,  supra;  Jones  v.  New 
Bern,  152  N.  G.  64,  67  S.  E.  173.  In  the 
latter  case  this  cou^t  said:  ''The  alleged 
failure  to  provide  a  sinking  fund  for  pay- 
ment of  principal  or  special  tax  for  payment 
of  Interest  does  not  affect  the  legality  of  the 
bonds,  but  only  the  means  and  methods  of 
payment"  The  Legislature  can  and  doubt- 
less will,  If  necessary,  authorise  an  Increase 
In  the  tax  rate;  or  that  may  be  unnecessary, 
owing  to  the  growth  of  the  town  and  In- 
crease in  taxable  property.  It  is  well  known 
that  Bed  Springs  is  a  growing  town,  and  in- 
habited by  a  remarkably  thrifty.  Industrious, 
and  hlgh-<da88  cltizenshipw  Doubtless  In  a 
short  time  a  Mx  valuation  of  the  property 
at  the  rate  authorized  by  the  Legislature 
will  yield  ample  Income  to  meet  the  provi- 
sion for  both  Interest  and  sinking  fund. 

[4,  I]  (5)  That  bonds  for  the  creation  of 


a  system  of  waterworkb  and  bonds  for  the 
creation  of  a  system  of  sewerage  are  to  be 
issued  for  two  distinct  and  separate  objects; 
and  for  that  bonds  to  provide  funds  for  both 
purposes  cannot  be  issued  in  one  series,  and 
part  of  the  proceeds  used  for  waterworks 
and  another  part  for  sewerage;  and  for  that 
two  purposes  are  Joined  In  one  issue  of 
bonds,  and  that  this  cannot  be  done,  es- 
pecially In  view  of  the  fact  that  there  Is  no 
method  or  proportion  to  be  followed  in  the 
division  of  the  funds  between  the  two  ob- 
jects. Of  necessity,  the  division  of  the  pro- 
ceeds of  the  sale  of  the  bonds  between  sew- 
erage and  waterworks  must  be  left  to'  the 
discretion  of  the  municipal  authorities,  •  as 
the  one  may  cost  more  than  the  other,  and 
the  exact  cost  of  each  could  not  well  be  de- 
termined by  the  Legislature.  The  point  Is 
decided  in  the  Nuveen  Gase,  supra.  Our 
Judgment  is  that  the  bonds  are  a  valid  obli- 
gation of  the  defendant  town. 

Our  attention  has  been  called  to  act  of  the 
General  Assembly  of  1911  (Public  Laws,  c. 
86).  That  act  Is  a  public  law.  Intended  to 
give  all  cities  and  towns,  without  further  leg- 
islation, power  to  issue  bonds  for  the  pur- 
poses therein  named,  •when  approved  by  a 
majority  of  the  qualified  voters.  It  was  rat^ 
Ifled  March  4,  1911,  and  the  act  amending 
the  Bed  Springs  charter  was  ratified  Febru- 
ary 27,  1911.  The  latter  Is  a  private  act  and 
well  within  the  power  of  the  General  Assem- 
bly to  enact  We  have  held  that  in  respect 
to  issuing  bonds  for  necessary  expenses  the 
General  Assembly  may  require  the  approval 
of  a  majority  of  the  qualified  voters,  and 
also  It  may,  by  special  acts,  as  In  this  case, 
not  require  it 

We  are  of  opinion  that  the  act  of  assembly 
(chapter  86,  Public  Laws  1911)  does  not  af- 
fect the  powers  conferred  by  the  amendment 
to  the  charter  of  Bed  Springs  (Private  Acts 
1911,  c.  170). 

The  Judgment  of  the  superior  court  Is  af- 
firmed. 


(157  N.  C.  125) 
HOPPBB  V.  S.  S.  OBDWAY  ft  SONS  et  al. 

(Supreme  Gourt  of  North  Garolina.     Nov.  22, 

1911.) 

1.  Masteb  and  Sebvant  (8  816*)— Independ- 
ent GONTBACTOB  —  GONSTBUOTION  GONTBACT 
— OONTBOIi  OB  INTEBFEBENCE   OF  EMPLOYER. 

A  contractor  for  the  constniction  of  a  mill 
according  to  plans  and  Bpecifications  prepared 
by  the  employer,  who  furnishes  labor  and  ma- 
terials' and  exercises  control  as  to  the  method 
of  the  work,  but  who  is  to  increase  his  force 
to  complete  the  wors  within  a  certain  time  if 
required  by  the  engineer  of  the  employer  on 
penalty  of  forfeiture  of  his  contract,  whose 
compensation  is  determined  by  estimates  made 
by  the  engineer,  and  who  is  required  to  do  the 
work  in  full  accordance  with  the  directions  and 
instructions  of  the  engineer  on  penalty  of  a 
forfeiture  of  his  contract,  is  an  independent 
contractor,   for  whose  negligence,  resulting  in 


•For  oUi«r  cams  M6  tam*  toplA  and  mcUoii  NUMBSR  Ia  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Bep'r  ladezes 


8i0 


77  SOUTHEASTERN  REPORTER 


(N.a 


the  death  of  an  employ^,  the  principal  employ- 
^.t  is  not  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  §§  1242,  1243;   Dec.  Dig.  f 

2.  Master  and  Servant  (§  318*)— Independ- 
ent Contractor  —  Control  or  Interfer- 
ence OF  Employer. 

Neither  a  reservation  by  an  owner  of  the 
right  to  supervise  work  done  under  a  contract, 
for  the  purpose  merely  of  determining  whether 
it  conforms  to  the  contract,  where  it  involves 
merely  his  approval  or  disapproval  of  the  re- 
sults of  the  work,  and  not  directions  as  to  the 
mo^e  of  attaining  such  results,  nor  a  provision 
in  the  contract  that  the  work  shall  be  done 
under  the  direction  and  to  the  satisfaction  of  a 
representative  of  the  owner,  nor  that  the  con- 
tract provides  that  the  owner  shall,  during  the 
progress  of  the  work,  define  and  direct  its  scope, 
will  make  the  contractor  a  servant  of  the  own- 
er, so  as  to  render  the  owner  liable  for  the  con- 
tractor's negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1257-1258;    Dec.  Dig. 

5  318.*] 

Appeal  from  Superior  Court,  Rockingham 
County;  W.  J.  Adams,  Judge. 

Action  by  W.  A.  Hopper,  personal  repre- 
sentative of  a  decedent,  against  S.  S.  Ord- 
way  &  Sons  and  the  Avalon  Mills.  Verdict 
for  plaintiff  only  against  Ordway  &  Sons, 
discharged  bankrupts,  but  without  Judg- 
ment, and  plaintiff  appeals.    No  error. 

This  Is  an  action  to  recover  damages  for 
the  death  of  the  plaintiff's  intestate,  caused, 
as  the  plaintiff  alleges,  by  the  negligence  of 
the  defendants.  The  plaintiff  was  aiding 
in  building  the  foundation  of  the  mill  of 
the  defendant,  Avalon  Mills,  at  the  time 
of  his  injury,  and  there  is  ample  evidence 
of  negligence.  The  defendant  Avalon  Mills 
denies  negligence,  and  alleges  that  the  work 
was  being  done  by  the  defendants  Ordway 

6  Sons,  as  independent  contractors,  and  the 
defendant's  counsel  say  that  the  only  ques- 
tion presented  by  the  11  assignments  of  er- 
ror Is  whether  or  no  S.  S.  Ordway  &  Sons 
are  Independent  contractors. 

There  are  three  paper  writings,  which 
constitute  the  contract  between  the  defend- 
ants. The  first  is  entitled,  "Specifications 
for  Constructing  the  Masonry  Abutment  and 
Head  Gates  for  the  Avalon  Mills  at  Mayo- 
dan,  N.  C,"  and  all  specifications  relate 
wholly  to  the  material  to  be  used,  except 
the  fourth,  seventh,  eighth,  and  ninth,  which 
are  as  follows: 

"(4)  Mortar  shall  be  composed  of  two 
parts  clean  sharp  sand  and  one  part  of  Ros- 
endale  cement  of  such  brand  as  the  engineer 
may  approve,  and  mixed  and  used  in  such 
manner  as  he  may  direct.'* 

"(7)  Coping  and  arch  masonry,  should  any 
be  required,  Is  not  to  be  included  In  this 
work,  but  may  be  furnished  by  the  com- 
pany and  set  in  place  by  the  contractor  at  a 
fair  price  to  be  determined  by  the  engineer. 

•(8)  The  work  shall  be  begun  within  ten 
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(10)  days  from  the  time  of  award  of  the  con- 
tract, and  be  finished  and  completed  within 
four  (4)  months  thereafter.  -  Should  the  con- 
tractor not  prosecute  the  work  with  such 
vigor  as  to  indicate  the  completion  of  the 
work  within  the  time  specified,  be  must  in- 
crease the  force  and  equipment  to  such  ex- 
tent as  the  engineer  may  deem  necessary 
to  complete  the  work  within  the  prescribed 
time,  or  suffer  the  penalty  of  a  forfeiture 
of  his  contract  and  all  the  moneys  that  may 
be  due  him  upon  the  work  at  such  time  as 
the  right  may  be  exercised  by  the  company, 
party  of  the  second  part,  viz.,  the  Avalon 
Mills. 

"(9)  At  the  end  of  each  thirty  (30)  days 
after  the  work  is  begun,  the  engineer  shall 
measure  up  all  the  finished  work,  and  make 
due  and  proper  safe  allowance  for  unfinish- 
ed work,  and  render  an  estimate  of  the 
amount  due  the  contractor  for  such  work, 
which  amounts  shall  be  paid  to  him,  less 
ten  (10)  per  cent,  which  shall  be  held  until 
the  final  completion  of  the  work  by  the  con- 
tractors." 

The  second  is  entitled,  ''Specifications  for 
Constructing  the  Head  Race  or  Canal  for 
the  Avalon  Mills  Company,  at  Mayodan,  N. 
C.,"  and  contains  detailed  statements  as  to 
how  the  work  shall  be  done,  and,  among 
others,  the  following  provisions:  "Should 
the  contractor  not  prosecute  the  work  with 
such  vigor  as  to  indicate  the  completion  of 
the  work  within  the  time  specified,  he  must 
increase  the  force  and  equipment  to  such  an 
extent  as  the  engineer  may  deem  necessary 
to  complete  the  work  within  the  prescribed 
time,  or  suffer  the  penalty  of  a  forfeiture 
of  his  contract  and  all  his  money  that  may 
be  due  him  upon  the  work  at  such  time  as 
this  right  may  be  exercised  by  the  company, 
party  of  the  second  part,  viz.,  the  Avalon 
Mills.  ♦  ♦  •  The  entire  work  shall  be 
done  in  full  accordance  with  the  directions 
and  Instructions  of  the  engineer  or  his  as- 
sistant, and  a  failure  on  the  part  of  the  con- 
tractor to  observe  and  well  and  truly  carry 
out  the  work  in  accordance  with  the  In- 
structions of  the  engineer  or  his  assistant, 
shall  be  deemed  sufficient  cause  for  the  exer- 
cise of  his  forfeiture  clause  set  forth  in 
section  eight  (8)  by  the  said  Avalon  Mills." 

The  third  is  entitled,  "Specifications  to 
Accompany  Plans  of  Dam,  Bulkhead  Gates 
and  Spillway  for  the  Avalon  Mills,  all  made 
for  same  by  C.  R.  Makepeace  &  Co.,  Mill 
Engineer,  Providence,  R.  I.,  Aug.  5»  18d9," 
and,  after  specifying  how  the  work  shall  be 
done,  says:  "In  the  foregoing  specifications 
it  is  intended  to  enumerate  all  of  the  lead- 
ing particulars  in  the  erection  and  finishing 
of  all  this  work,  and  it  is  understood  by 
the  contractor  that  the  same  Is  to  be  finished 
complete  to  the  intent  and  meaning  of  these 
specifications  and  the  plans  and  details,  and 
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all  materials  and  workmanship  connected 
with  this  work  must  be  entirely  satisfactory 
to  0.  R.  Makepeace  &  Ck>.,  or  the  engineer 
or  superintendent  in  charge  of  the  work.  It 
Is  understood  by  the  contractor  that  should 
any  difference  of  opinion  arise,  respecting 
said  workmanship,  work  or  materials,  or 
any  other  matter  whatsoever  relative  to  the 
erection  and  finishing  of  this  work,  between 
the  contractor  and  owners,  such  difference 
shall  be  submitted  to  C.  R.  Makepeace,  and 
his  decision  thereon  shall  be  final  and  con- 
clusive between  both  parties,  and  It  is  so 
understood  and  agreed  by  said  parties." 

It  was  in  evidence  that  one  of  the  work- 
men went  to  Avalon,  where  the  work  was 
being  done,  upon  a  telegram  sent  by  the 
superintendent  of  the  defendant  mills;  but 
the  superintendent  testified  that  he  sent  the 
telegram  at  the  request  of  Ordway  &  Sons, 
who  needed  a  mason,  and  because  they  were 
not  acquainted  at  the  place  where  the  mason 
lived. 

The  plaintiff  contended  that,  upon  the  face 
of  the  papers,  Ordway  &  Sons  were  not 
independent  contractors,  and  requested  the 
judge  to  So  charge  the  jury,  and,  upon  his 
refusal  to  do  so,  excepted. 

There  was  a  verdict  against  Ordway  & 
Sons,  but  no  judgment  upon  the  verdict  be- 
cause of  their  discharge  in  bankruptcy. 

There  is  no  claim  that  Ordway  &  Sons 
were  not  responsible  parties  at  the  time  the 
contracts  were  made. 

The  plaintiff  excepted  and  appealed. 

C.  O.  McMlchael  and  H.  R.  Scott,  for  ap- 
pellant. Johnston,  Ivie  &  Dalton  and  Manly, 
Hendren  &  Womble,  for  appellee  S.  S.  Ord- 
way &  Sons. 

ALLEN,  J.  (after  stating  the  fticts  as 
above).  [1]  The  case  of  Denny  v.  Burling- 
ton, 155  N.  G.  83,  70  S.  E.  1085,  is  decisive 
of  this  controversy,  and  upon  that  authority, 
In  the  absence  of  other  evidence,  his  honor 
might  have  held  as  matter  of  law,  upon  the 
papers  in  evidence,  that  the  relation  of  in- 
dependent contractor  was  established. 

In  the  Denny  Case,  the  city  of  Burlington 
entered  into  a  contract  for  the  construction 
of  a  system  for  water  and  sewerage,  in  which 
the  details  as  to  material,  the  work  to  be 
performed,. and  the  time  of  performance  were 
set  out  with  particularity,  and  it  was  also 
provided  that  the  materials  furnished  and 
the  labor  done  should  be  done  '*ln  accord- 
ance vrith  the  specifications  and  plans,  and 
the  Instructions  to  bidders  and  the  proposal 
and  such  detailed  directions,  drawings,  etc., 
that  may  be  given  by  the  engineer  from  time 
to  time  during  the  construction,  and  in  full 
compliance  with  this  agreement,*'  and  that, 
"to  prevent  all  dispute  and  litigation,  it  Is 
agreed  by  and  between  the  parties  to  this 
contract  that  the  engineer  shall. In  all  cases 
determine  the  quality  and  quantity  of  the 
several  kinds  of  work  which  are  to  be  paid 


for  under  this  contract,  and  his  decisions 
shall  be  final  and  conclusive,  and  he  shall 
determine  all  questions  in  relation  to  lines, 
levels  and  dimensions  of  the  work  and  as  to 
the  interpretations  of  the  plans  and  specifica- 
tions. The  committee,  through  the  engineer, 
shall  have  the  right  to  make  any  alterations 
Id  the  plans  or  quantity  of  the  work  herein 
contemplated,  and  it  is  expressly  agreed  and 
understood  that  such  alterations,  additions, 
modifications  or  omissions  shall  not  in  any 
way  violate  this  contract,  and  the  contractor 
hereby  agrees  not  to  claim  or  bring  suit  for 
any  damages,  whether  loss  of  profit  or  oth- 
erwise. •  •  •  Whenever  the  contractor  is 
not  on  any  part  of  the  work  where  it  is  de- 
sired by  the  engineer  to  give  InstructionB, 
the  superintendent  or  foreman,  who  may  be 
in  charge  of  that  particular  part  of  the  work, 
shall  receive  and  obey  said  instructions  from 
the  engineer.  *  •  *  But  no  work  other 
than  that  included  in  the  contract,  shall  be 
done  by  the  contractor  without  a  written  or- 
der from  the  engineer.  •  •  •  The  con- 
tractor further  agrees  that  if  the  work  to  be 
done  under  this  contract  shall  be  abandoned, 
or  if  the  contract  shall  be  assigned  by  said 
contractor,  otherwise  than  herein  provided, 
or  if  at  any  time  the  engineer  shall  be  of 
the  opinion,  and  shall  so  certify  in  writing 
to  said  committee,  that  the  said  work  is  un- 
necessarily or  unreasonably  delayed,  or  that 
the  said  contractor  is  willfully  violating  any 
of  the  terms  or  conditions  of  this  contract, 
or  is  not  executing  this  contract  in  good  faith, 
or  is  not  making  such  progress  In  the  execute 
ing  of  said  work  as  to  indicate  its  comple- 
tion within  the  time  specified,  said  committee 
dhall  have  the  right  to  notify  said  contractor 
to  discontinue  all  work  or  any  part  thereof 
under  this  contract,  and  upon  such  notifica- 
tion said  contractor  shall  discontinue  said 
work,  or  such  parts  thereof  as  said  commit- 
tee may  designate;  and  said  committee  shall 
thereupon  have  the  power  to  employ  by  con- 
tract, or  otherwise,  and  In  such  manner  and 
at  such  prices  as  it  may  determine,  any  per- 
sons, etc.,  which  it  may  deem  necessary  to 
work  at  and  be  used  to  complete  the  work 
herein  described,  or  such  part  of  it  as  said 
committee  may  have  designated.*'  The  en- 
gineer was  appointed  by  the  defendant,  and 
it  was  held  that  the  person  with  whom  the 
contract  was  made  was  an  independent  con- 
tractor. 

It  will  be  observed  that  not  only  were  the 
materials  to  be  furnished  and  the  labor  to 
be  done,  subject  to  the  supervision  of  the  en- 
gineer of  the  defendant,  but  in  accordance 
with  his  instructions,  and  that  the  defendant 
reserved  the  right  of  inspection  and  the  right 
to  terminate  the  contract  There  are  also 
other  provisions  extending  the  authority  of 
the  defendant  beyond  the  powers  conferred 
on  the  Avalon  Mills  in  this  case. 

The  citation  from  A.  &  B.  Enc.  vol.  16,  p. 
190,  that  "the  fact  that  the  employer  may 
at    any    time    terminate    the    employment, 
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though  strong  eTldence  that  the  employ^  is 
a  mere  seryant,  Is  not  condusive  in  that  re- 
gard,*' is  D0t»  in  our  opinion,  applicable  to  the 
contract  nnder  consideration,  because  under 
that  contract  there  is  no  absolute  right  to 
terminate  the  contract  at  any  time,  but  to 
put  an  end  to  it,  if  the  contractor  is  not  per- 
forming, it  according  to  the  stipulations, 
which  is  reasonable  and  necessary. 

[2]  The  same  author,  on  pages  188  and  180, 
states  with  accuracy  the  preTailing  rule  as 
to  the  right  to  exercise  supervision.  He 
says:  ''A  reservation  of  the  employer  of  the 
right  by  himself  or  his  agent  to  supervise  the 
work,  for  the  purpose  merely  of  determining 
whether  it  is  being  done  in  conformity  to  the 
contract,  does  not  affect  the  independence  of 
the  relation.  The  fact  that  the  work  is  to  be 
supervised  by  an  architect  representing  the 
owner  is  also  immaterial  if  this  involves 
merely  his  approval  or  disapproval  of  the 
results  of  (he  work,  and  not  directions  as  to 
the  mode  of  arriving  at  such  results.  And 
it  has  been  held  that  a  provision  that  the 
work  shall  be  done  under  the  direction  and 
to  the  satisfaction  of  a  representative  of  the 
employer  does  not  make  the  employ^  a  mere 
servant,  but  that  such  a  provision  Is  merely 
to  secure  a  satisfactory  performance  of  the 
work  in  compliance  with  the  contract.  Nor 
is  it  material  that  the  contract  provides  that 
the  employer  shall,  during  the  progress  of 
the  work,  define  and  direct  the  scope  thereof." 

His  honor,  instead  of  deciding  the  ques- 
tion as  matter  of  law,  submitted  it  to  the 
jury  in  a  charge,  which  is  full,  clear,  and 
accurate,  and  which  might  be  copied  as  a 
correct  summary  of  the  law,  in  determining 
when  one  is  an  independent  contractor,  and, 
the  Jury  having  decided  against  the  plaintiff, 
there  is  nothing,  upon  the  appeal,  of  which 
he  can  complain.  It  is  to  be  r^retted  that 
he  has  a  barren  recovery  for  a  death  caused 
by  negligence;  but  this  consideration  will 
not  justify  fixing  responsibility  on  a  party 
who  is  not  liable. 

We  find  no  error. 

No  error. 


a67  N.  C.  156) 

VAU6HAN  &  BARNES  et  al.  v.  DAVEN- 
PORT. 

(Supreme  Court  of  North  Carolina.     Nov.  22, 

1911.) 

Pabtiss   (I    6*)  —  Contracts  —  Actions   fob 
Bbeach— Real  Pabtt  in  Interest. 

Under  Revisal  1905,  S  400.  requiring  the 
prosecution  of  eveiy  action  in  the  name  of  the 
real  party  in  interest,  a  buyer  and  his  assignee 
of  the  contract  to  purchase  may  not  sue  for  the 
seller's  breach,  where  the  right  to  demand  the 
goods  or  damages  for  nondelivery  had  passed  to 
a  third  person  by  an  assignment,  prior  to  the 
date  when  the  goods  were  deliverable  under  the 
contract. 

[Ed.  Note.— For  other  cases,  see.Partles,  Cent 
Dig.  H  6-8 ;   Dec.  Dig.  f  6.*] 


Appeal  from  Superior  Court,  Pitt  County; 
Ferguscm,  Judge. 

Action  by  Vaughan  &  Barnes  and  Mosdey 
Bros,  against  J.  R.  Davenport  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Action  dismissed. 

Aycock  &  Winston  and  F.  O.  James  &  Son, 
for  appellant  Jacob  Battle  and  Moore  Ik 
Long,  for  appellees. 

CLARK,  a  J.  La  1909,  the  defendant  en- 
tered into  a  contract  with  Moseley  Bros,  to 
deliver  to  them  100  bales  of  merchantable 
cotton  at  the  warehouse  in  Pactolus,  under 
the  terms  of  the  contract  which  is  set  out 
in  the  record.  Thereafter  Moseley  Bros. 
transferred  and  assigned  the  contract  to 
Vaughan  &  Barnes.  This  action  is  brought 
by  them  jointly,  to  recover  damages  by  rea- 
son of  the  failure  of  the  defendant  to  com- 
ply with  this  contract 

The  plaintiffs  put  in  evidence  a  letter  from 
Vaughan  &  Barnes,  dated  November  22, 1909, 
in  which  they  notified  the  defendant  that 
they  had  sold  said  cotton  to  Messrs.  Hogan  & 
Co.,  cotton  buyers  and  exporters,  and  added, 
"We  want  to  know  by  return  mail  what  you 
propose  to  do  in  order  that  we  may  be  able 
to  tell  the  buyer  here  when  he  may  expect 
delivery  of  this  100  bales  of  cotton  in  ques- 
tion." There  was  no  evidence  offered  to 
show  that  the  cotton  had  been  resold  to  the 
plaintiffs. 

The  motion  of  the  defendant  for  nonsuit 
should  have  been  granted,  on  the  ground 
that  "the  evidence  disclosed  that  the  plain- 
Utta  were  not  the  owners  of  the  claim  sued 
on."  Chapman  v.  McLawhom,  160  N.  C 160, 
03  8.  E.  721,  and  numerous  cases  there  cited. 
Rev.  400  is  explicit:  "E2very  action  must  be 
prosecuted  in  the  name  of  the  real  party  in 
interest"  The  plaintifTs  evidence  showed 
that  the  right  to  demand  this  cotton,  or 
damages  for  its  nondelivery,  had  passed  to 
Hogan  &  Co.  by  their  assignment,  prior  to 
the  date  when  it  was  deliverable  The  plain- 
tiffs are  neither  legal  nor  equitable  owners 
of  the  contract;  nor  are  they  trustees  of  an 
express  trust  They  have  "sawed  the  limb 
off  between  themselves  and  the  tree" 

Action  dismissed. 


(IM  N.  C.  401) 

MOORE  T.  WESTBROOK. 

(Supreme  Court  of  North  Carolina.    Nov.  9, 

1011.) 

1.  Pabtnkbship  (f  75*)— Mutual  Rights— 
Interest  on  Profits  and  Advancemsnts. 
Where  one  member  of  a  firm  had  posses- 
sion of  all  its  moneys,  but  did  not  agree  to  pay 
interest  thereon,  another  member  whose  land 
was  used  by  it  was  not,  until  dissolution,  en* 
titled  to  interest  either  upon  the  amount  due 
him  for  rent  or  the  undivided  profits;  the  rule 
being   particularly    applicable   in    the    case   ot 
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profits  which  cannot  be  ascertained  until  after 
dissolution. 

[Ed.  Note.—For  other  cases,  see  Partnership, 
Cent  Dig.  §§  120-123;    Dec.  Dig.  S  75.*] 

2.  Limitation  of  Actions  (S§  29,  53*)— Peb- 
soNAL  Actions  —  Pabtnebship  —  Advance- 
ments. 

Where  a  partnership  was  dissolved  in  1899, 
and  no  debts  remained  to  be  collected  or  paid, 
the  claim  of  one  i»artner  against  his  copartner 
for  advancements  to  the  firm  will  be  barred 
in  1911  by  the  statute  of  limitations  which  be- 
gan to  run  immediately  upon  dissolution. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec.  Dig.  H  29.  53.*] 

8.  Limitation  of  Actions  (f  195*)~-Plbad- 

ING — BUBDEN    of    PBOOF. 

A  plea  of  the  statute  of  limitations  casts 
the  burden  upon  the  plaintiff  to  prove  that  his 
cause  is  not  barred. 

(Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent  Dig.  {§  711-716;  Dec.  Dig. 
f  195.*] 

4.  Appeal  and  Ebbob  (S  719*)— Assignments 
OP  Ebbob— Refebence— Findings  —  Excep- 
tions. 

An  exception  to  the  refusal  of  the  court 
to  overrule  a  finding  of  fact  made  by  the  ref- 
eree, and  excepted  to  on  the  ground  that  there 
was  no  competent  evidence  on  which  to  base 
it,  will  not  be  considered  on  appeal  in  the  ab- 
sence of  an  assignment  of  error  that  incompe- 
tent evidence  was  admitted,  for,  if  the  appel- 
lant wished  to  prove  this  exception,  he  should 
have  excepted  to  the  admission  of  the  evidence 
before  the  referee  and  to  the  finding  of  fact, 
and,  having  had  these  exceptions  passed  on  by 
the  trial  judge,  embraced  them  in  his  assign- 
ments of  error  on  appeal. 

[Ed.  Note.— For  other  cases,  see -Appeal  and 
Error,  Dec  Dig.  S  719.*) 

5.  Appeal  and  Ebbob  (f  1022*)— Review- 
Fin  dings— Refebbnce. 

Where  there  is  any  evidence  to  justify  a 
finding  by  the  referee,  the  action  of  the  trial 
court  in  refusing  to  overrule  the  finding  will 
not  be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4015-4018;  Dec.  Dig.  i 
1022.*] 

6.  Retbbencb  (f  105*)— CoMPULSOBT  Obdeb— 
Submission  of  Issues  to  Jubt. 

Where  plaintiff  excepted  to  a  compulsory 
order  of  reference,  reserving  his  right  to  jury 
trial,  defendant  cannot  object  that  the  judge 
upon  the  demand  of  plaintiff  submitted  the  is- 
sues to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  f  105.*] 

7.  Refebence  (S  105*)— Rbpobt— Detebmina- 
tion  by  Jubt. 

Upon  the  comings  in  of  a  report  under  a 
compulsory  reference,  the  issues  should  be  de- 
termined by  the  jury  on  the  evidence  before  the 
referee,  but,  if  an  amendment  of  tbe  plead- 
ings is  allowed  after  the  report,  the  parties 
should  be  allowed  to  offer  evidence  upon  the 
matters  embraced  in  the  amendment. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  S  205 ;   Dec.  Dig.  |  105.*] 

8.  Appeal  and  Ebbob  (§  1056*)— Review— 
Habmless  Ebbob— Evidence. 

In  an  action  between  two  members  of  a 
dissolved  partnership,  where  plaintiff,  after 
the  coming  in  of  a  report  upon  a  compulsory 
reference,  was  allowed  to  amend  bis  complaint 
so  as  to  embrace  new  charges,  the  exclusion 
of  defendant's  evidence  upon  these  charges  was 


not  prejudicial,   where  they  were  held  by  the 
court  to  be  barred  by  the  statute  <^  limitations. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1056.*] 

Appeal  from  Superior  Court,  Pender  Coun- 
ty;  Peebles,  Judge. 

Action  by  J.  B.  Moore  against  J.  A.  West- 
brook.  There  was  a  judgment  for  plaintiff 
to  'Which  each  party  excepted,  and .  from 
which  they  prosecuted  separate  appeals. 
Affirmed  on  both  appeals. 

The  summons  In  this  action  was  Issued  on 
the  23d  day  of  August,  1907. 

The  plaintiff  filed  liis  complaint  on  the 
18th  day  of  December,  1907,  In  which  he  al- 
leged: 

(1)  That  he  and  the  defendant  and  one  S.    . 
W.  Troublefleld  on  or  about  the  — —  day 

of ,  A.  D.  1892,  formed  a  copartnership 

for  the  purpose  of  growing  truck  and  other 
produce  for  market,  the  agreement  being 
that  the  said  J.  B.  Moore  was  to  furnish 
the  land  for  said  copartnership  at  and  for 
the  price  of  $7  per  acre  p^  year,  and  to 
pay  one-third  of  the  expenses  and  to  re- 
ceive one-third  of  the  profits,  and  the  said 
J.  A.  Westbrook  was  to  pay  one-third  of 
the  exi>enseB  and  receive  one-third  of  the 
profits,  and  the  said  S.  W.  Troublefleld  was 
to  be  paid  the  sum  of  $16.50  as  a  salary 
for  his  time  not  taken  by  the  firm  of  J.  A. 
Westbrook  &  Co.,  one-third  of  said  salary 
to  go  as  his  part  of  the  expenses  of  said 
firm,  and  to  receive  one-third  of  the  profits, 
said  firm  to  operate  under  the  firm  name  of 
Westbrook,  Moore  &  Co.,  which  said  firm  con- 
tinued in  active  business  up  to  and  Including 
the  year  1889,  when  It  ceased  active  business. 

(2)  That  during  all  the  years  the  said  firm 
was  actively  engaged  in  said  business  the 
defendant  kept  the  books  of  account  of  the 
said  firm,  and  received  all  the  moneys  com- 
ing to  said  firm,  and  now  has  them  in  his 
possession. 

(8)  That  from  the  time  of  the  organiza- 
tion of  said  firm,  and  for  each  year  it  did 
business,  the  said  firm  was  prosperous  and 
made  a  considerable  profit  from  said  busi- 
ness, having  used  17^  acres  of  land  furnish- 
ed by  the  plaintiff  at  the  rate  of  $7  per  acre, 
and  said  firm  has  never  paid  the  plaintiff 
the  rent  due  for  the  said  land. 

(4)  That  during  all  the  years  the  said  firm 
did  business,  and  up  to  the  present  the  de- 
fendant has  had  the  use  of  the  money  be- 
longing to  the  said  firm,  and  has  used  the 
same  for  his  profit  and  gain,  and,  though  the 
said  firm  ceased  active  business  in  the  year 
1899,  the  affairs  of  the  said  firm  have  not 
been  settled  up  between  the  partners,  though 
all  the  debts  have  long  since  been  paid,  ex- 
cept the  rent  money  due  this  plaintiff,  and 
this  plaintiff  has  demanded  of  the  defendant 
a  settlement  of  the  said  firm's  affairs  and 
a  payment  to  him  of  his  share  of  the  profits 
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3f  the  said  business,  but  the  defendant  has 
failed  cmd  refused  to  settle  with  the  plain- 
tiff, though  he  has  repeatedly  promised  to 
do  so. 

(5).  That  the  plaintiff  verily  believes  that 
his  share  of  the  profits  of  the  said  business 
for  the  said  years  amounts  to  the  sum  of 
$2,700,  if  not  more,  the  exact  amount  there- 
of this  plaintiff  cannot  say,  for  the  reason 
that  the  books  of  account  of  said  business 
and  the  money  is  now  and  always  has  been 
in  the  hands  of  the  defendant,  and  this 
plaintiff  has  not  had  access  to  the  same. 

The  defendant  answered,  admitting  the 
partnership  on  the  terms  alleged,  and  its 
dissolution  in  1890,  and  denying  any  liabil* 
ity  for  rents,  or  that  there  were  any  profits 
made  by  the  partnership.  At  January  spe- 
cial term,  1910,  an  order  of  reference  was 
made,  the  defendant  not  excepting  thereto, 
and  to  which  the  plaintiff  excepted,  reserv- 
ing the  right  to  have  the  issues  of  fact  tried 
by  a  Jury. 

The  referee  filed  his  report  on  the  23d  day 
of  September,  1910,  as  follows: 

•*(1)  That  the  plaintiff,  J.  B,  Moore,  the 
defendant,  J.  A.  Westbrook,  and  one  S.  W. 
Troublefield  did,  in  the  early  part  of  the 
year  1892,  form  and  enter  into  a  copartner- 
ship for  the  purpose  of  growing  truck  and 
other  produce  for  market  on  the  terms  and 
conditions  set  out  in  the  first  paragraph  of 
the  complaint  and  admitted  in  the. answer. 

"(2)  That,  pursuant  to  said  copartnership 
agreement,  work  was  begun  about  February, 
1892,  the  several  parties  complying  with 
their  respective  parts  of  the  partnership 
contract  set  up  in  the  first  paragraph  of  the 
complaint  and  admitted  in  the  answer. 

"(3)  That  the  copartnership  began  to  ship 
strawl)erries  in  the  spring  of  1893,  and  con- 
tinued in  business  without  interruption  un- 
til the  close  of  the  strawberry  season  in 
1899,  to  wit,  on  or  about  the  1st  of  June, 
1899. 

'*(4)  That  beginning  with  the  year  1893 
the  partners  met  from  time  to  time  after  the 
close  of  the  shipping  seasons,  and  went  over 
the  business  for  the  past  year. 

''(5)  That  at  these  several  meetings  all  the 
parties  were  present  with  their  books,  pa- 
pers, and  records,  at  which  times  they  as- 
certained the  net  results  of  the  respective 
years  in  dollars  and  cents,  showing  profits 
or  loss,  as  the  case  might  be,  and  how  much. 

"(6)  That,  according  to  the  terms  of  the 
agreement  between  the  copartners,  Mr.  J.  A. 
Westbrook,  the  defendant,  was  to  receive  the 
moneys  derived  from  the  sale  of  produce,  and 
did  receive  them,  and  Mr.  Troublefield  and 
Moore  to  keep  the  expense  account 

"(7)  That  at  these  annual  meetings  every 
item  of  expense  connected  with  the  conduct 
of  the  business  was  considered  and  added 
together,  and  the  sum  total  was  deducted 
from  the  total  receipts,  showing  the  net  prof- 
it or  loss,  as  the  case  happened  to  be. 

'(8)  That   after    deducting   the    total   e^L- 
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penses  incurred  in  the  conduct  of  the  busi- 
ness, the  copartners,  operating  under  the 
firm  name  of  Westbrook.  Moore  &  Co.,  made 
the  following  profits  for  the  respective  years: 

1893 $426  (Xl 

1894 540  00 

1805    486  UO 

1896    552  87 

1899    195  87 


Making  a  total  of $2^6  74 

"But  that  no  money  was  paid  to  plaintilf 
on  account  of  said  profits  except  $14.70. 

"(9)  That  after  considering  all  expenses 
and  receipts  for  the  years  1897  and  189S 
combined,  the  copartnership  lost  during 
these  two  years  about  $657.81. 

"(10)  That  the  plaintiff,  J.  B.  Moore,  was 
entitled  to  one-third  of  the  profits,  and  was 
chargeable  with  one-third  of  the  loss  of  said 
copartnership. 

"(11)  That  no  final  settlement  or  account- 
ing has  been  had  among  said  copartners.'* 

Conclusions  of  Law. 

Upon  the  foregoing  "findings  of  fact,**  the 
referee  draws  the  following  conclusions  of 
law:' 

"(1)  That  the  contract  made  and  entered 
into  by  the  plaintiff,  J.  B.  Moore,  the  defend- 
ant, J.  A.  Westbrook,  and  one  S.  W.  Trouble- 
field, as  set  forth  in  the  first  allegation  of 
the  complaint,  was  a  copartnership  contract 

"(2)  That  such  a  contract  is  lawful,  and 
contains  nothing  Illegal,  immoral,  oppressive 
or  contrary  to  public  policy,  and  that  said 
contract  was  binding  upon  all  parties  thereto. 

"(3)  That  the  defendant,  J.  A.  Westbrook, 
stood  in  a  fiduciary  capacity  with  respect  to 
his  copartners,  {^aintiff,  J.  B.  Moore,  and 
S.  W.  Troublefield,  which  relationship  im- 
posed upon  him  the  burden  of  a  strict  ac^ 
counting  to  his  copartners,  plaintiff,  J.  B. 
Moore,  and  S.  W.  Troublefield,  for  all  funds 
coming  into  his  hands  in  such  capacity. 

"(4)  So  that  the  referee  recommends  that 
the  plaintiff  recover  Judgment  against  the 
defendant  for  $735.58,  being  one-third  of  the 
total  amount  of  profits  made  by  the  copart* 
nership  during  its  existence,  less  $219.27,  be- 
ing the  plaintiff's  share  of  the  loss  for  the 
years  1897  and  1898,  and  $9.80,  being  two- 
thirds  of  the  check  for  $14.70  not  heretofore 
accounted  for.  That  Is  to  say,  that  plaintiff 
is  entitled  to  recover  Judgment  against  the 
defendant  for  the  net  sum  of  $506.51,  to- 
gether with  the  costs  of  this  action. 

"(5)  Considering  this  case  in  the  light  of 
all  circumstances,  the  .referee  recommends 
that  the  plaintiff  should  not  recover  any  in- 
terest on  the  amount  due,  except  from  the 
date  of  summons,  August  23,  1907. 

"Respectfully  submitted,  this  the  23d  day 
of  September,  A.  D.  1910. 

"R.  W.  Herring,  Referee.** 

Both  parties  filed  exceptions  to  the  report, 
and  the  plaintiff  demanded  a  Jury  triaL 
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The  ezcepttons  of  tbe  defendant  were  as 
follows: 

As  to  findings  of  fact: 

"(1)  To  finding  of  fact  No,  6,  for  that  it 
appears  from  the  plaintifTs  own  evidence 
that  plaintiff,  Moore,  and  one  S.  W.  Trouble- 
field,  received  some  of  the  moneys  derived 
from  the  sale  of  produce  by  said  firm. 

"(2)  To  finding  of  fact  No.  8,  for  that 
there  is  no  competent  evidence  upon  which 
to  base  said  finding. 

-(?)  To  finding  of  fact  No.  11,  for  that 
the  testimony  of  the  plaintiff  and  the  wit- 
ness Troublefield  shows  a  settlement  to  have 
been  made  with  the  defendant 

"(4)  To  the  above  referred  to  finding  of 
fact  No.  8,  for  that  the  same  is  so  vague  and 
indefinite  as  to  amount  to  no  finding  in  law, 
in  so  far  as  it  is  attempted  to  find  that  any 
profits  were  made  by  the  said  firuL" 

As  to  conclusions  of  law: 

"(1)  To  conclusion  of  law  No.  4,  if  the 
same  shall  be  considered  by  the  court  to  be 
a  conclusion  of  law,  for  that  the  same  is 
based  upon  findings  of  fact  without  compe- 
tent evidence  to  support  such  findings,  and 
which  finding  is  so  vague  and  indefinite  as 
to  amount  to  no  finding. 

'*(2)  To  conclusion  of  law  No.  5,  in  so  far 
as  the  same  may  be  considered  as  a  conclu- 
sion of  law  by  the  court,  and  in  so  far  as  it 
may  Involve  any  conclusion  that  there  is  any 
amount  due  from  the  defendant  to  the  plain- 
tiff." 

At  March  term,  1911,  an  amendment  to  the 
complaint  was  allowed,  alleging,  in  addition 
to  the*  matters  set  out  in  the  original  com- 
plaint, that  he  had  made  .advances  to  the 
partnership  amounting  to  about  $1,500,  and 
that  the  defendant  was  liable  for  one-third 
thereof  and  interest. 

The  defendant  answered  the  amendment, 
denying  that  the  advancements  were  made, 
and  pleading  the  three-year  statute  of  limi- 
tations thereto.  He  also  asked  to  be  allowed 
to  plead  the  statute  of  limitations  as  to  tbe 
claim  for  rents,  but  his  honor  would  not 
permit  him  to  do  so,  because  tbe  claim  for 
rents  was  in  the  original  complaint,  and  the 
defendant  excepted.  Evidence  as  to  the  ad- 
vancements made  by  the  plaintiff  was  offer- 
ed by  both  parties  before  the  referee,  and 
he  made  his  finding  thereon.  The  case  was 
tried  before  the  jury  upon  the  evidence  tals- 
en  before  the  referee.  The  defendant  offered 
additional  evidence,  not  introduced  befqre 
the  referee,  on  the  claim  for  advancements, 
and,  upon  the  refusal  of  his  honor  to  allow 
it,  excepted. 

The  jury  returned  the  following  verdict: 

"Second.  Should  the  said  J.  A.  Westbrook 
have  turned  over  to  the  plaintiff  his  one- 
third  part  of  said  profits  on  the  1st  day  of 
June  of  the  year  they  were  made,  and  as 
they  were  earned,  and  did  he  fail  to  do  so, 
and  used  the  plaintiff's  one-third  of  said 
profits  as  his  own?    Answer:    Tes. 

"Third.  Has   the   defendant   paid   to   the 


plaintiff  any  part  of  said  net  profit,  and,  if 
so,  wh&k,  and  ia  wliat  amount?  Answer: 
No. 

"FourthL  Did  the  plaintiff  advance  to  the 
said  firm  the  items  as  set  out  and  claimed  by 
him  to  have  been  advanced  in  plaintifTs 
fourth  exception,  during  the  years  mentioned  "^ 
in  said  exception,  aggregating  the  sum  of 
$1,559.04,  or  any  part  thereof,  and,  if  so, 
which  items,  if  he  did  not  advance  them 
all?    Answer:  Yes. 

"Fifth.  Did  the  defendant,  Westbrook,  pay 
to  the  plaintiff  any  other  sums  of  money  on 
account  of  the  said  copartnership  other  than 
the  credit  mentioned  In  the  fourth  excep- 
tion, amounting  to  the  sum  of  $916.32,  and, 
if  so,  what  sums  were  so  paid,  and  the  dates 
of  payment?    Answer:   No. 

"Sixth.  Did  the  defendant  keep  the  money 
of  the  said  firm  with  his  own,  and  use  it  as 
his  own,  except  that  part  paid  out  by  lilm 
for  said  firm?    Answer:    Yes. 

"Seventh.  Did  the  defendant  Westbrook 
ever  pay  to  the  plaintiff  any  money  on  ac- 
count of  his  share  in  the  profit  of  said  firm; 
if  so,  when,  and  what  amount?    Answer:  No. 

"Eighth.  Should  the  plaintiff  recover  in- 
terest on  the  amounts  advanced  by  him  to 
the  firm,  and  not  repaid  to  him,  from  the 
1st  day  of  June  of  each  year  that  they  were 
advanced,  until  repaid,  and,  if  not,  then  from 
what  date  should  the  plaintiff  recover  inter- 
est? Answer:  No;  from  the  time  the  firm 
ceased  to  do  business. 

"Ninth.  Should  the  plaintiff  recover  Inter- 
est on  his  share  ot  the  profits  of  said  firm 
from  the  1st  day  of  June  of  each  year  wh^ 
they  were  earned,  until  paid,  and,  if.  not,., 
then  from  what  date  should  the  plaintiff 
recover  Interest?  Answer:  No;  from  tinx^ 
firm  ceased  to  do,  business. 

"Tenth,  What  amount  of  yearly  rent  i? ' 
the  plaintiff  entitled  to  recover  of  the  de- '. 
fendant,  if  any,  for  the  years  1892,   1893,' 
1894,  1895,  189€S,  1897,  1898,  and  1899?    An- 
swer: $40.83^. 

"Eleventh.  Is  the  plaintiff  entitled  to  ln«^ 
terest  on  the  rent  money  due  him  from  the 
1st  day  of  June  of  each  year  that  the  rents 
became  due,  and,  if  not,  from  what  date 
should  the.  plain  tiff  recover  interest  on  the 
rents?  Answer:  No;  from  time  firm  ceased 
to  do  business. 

**Twelfth..  Were  the  copartners  to  meet  on 
or  about  the  1st  day  of  January  each  year 
after  the  shipping  season,  and  have  a  settle- 
ment with  each  other,  and  divide  the  prof- 
its, as  claimed  by  the  plaintiff  in  ^la  fifth 
exception?    Answer:  Yes." 

it  was  agreed  that  the  judge  might  pass 
upon  the  Issues  of  fact  raised  by  the  plea 
of  the  statute  of  limitations  to  the  amend- 
ment of  complaint.  The  court  then  found 
as  a  fact  from  the  said  evidence  and  the 
pleadings  that  the  plaintiff's  claim  for  his 
advances  was  barred  by  the  statute  of  limi- 
tations, to  which  finding  of  the  court  the 
plaintiff  excepted.     There  was  no  evidence 
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that  the  partnership  owed  any  debts  at  the 
time  of  the  dissolution  In  1899,  except  the 
debts  between  the  partners,  or  that  there  was 
anything  to  be  done,  except  to  settle.  The 
plaintiff  demanded  settlement  of  the  defend- 
ant from  time  to  time,  and  the  defendant 
denied  any  liability.  His  honor  rendered 
Judgment  in  favor  of  the  plaintiff  for  his 
part  of  the  profits  and  rents,  with  interest 
thereon  from  January  1,  1900,  and  denied  his 
motion  'for  judgment  for  advances  made, 
holding  that  this  claim  was  barred  by  the 
statute  of  limitations.  ' 

The  plaintiff  excepted:  (1)  Because  his 
honor  held  that  the  claim  for  advances  was 
barred  by  the  statute  of  limitations.  (2)  Be- 
cause the  court  erred  in  refusing  to  give 
Judgment  for  the  plaintiff  for  interest  on  his 
rents  and  profits  from  the  year  they  became 
due  or  were  earned. 

The  defendant  excepted:  (1)  For  error  in 
refusal  of  the  court  to  overrule  finding  of 
fact  No.  8,  as  found  by  the  referee,  and  con- 
clusions of  law  Nos.  4  and  5,  as  found  by  the 
referee,  first  exception,  for  that  no  compe- 
tent evidence  was  introduced  upon  which 
to  base  the  said  finding  of  fact  ^nd  said 
conclusions  of  law.  *  (2)  That  the  court  com- 
mitted error  in  submitting  to  the  Jury  each 
and  all  of  the  issues  which  appear  in  the 
record.  (S)  That  the  court  erred  in  sub- 
mitting to  the  Jury  the  evidence  taken  before 
the  referee,  and  In  submitting  the  cause  to 
the  Jury  upon  such  evidence.  (4)  That  the 
court  erred  in  refusing  to  permit  the  defend- 
ant to  plead  the  statute  of  limitations  as  to 
the  amounts  alleged  to  be  due  as  rents.  (6) 
That  the  court  erred  in  refusing  to  allow  the 
defendant's  motion  to  set  aside  the  verdict 
(7)  That  the  court  erred  in  refusing  to  grant 
the  defendant  a  new  trial.  (8)  That  the 
court  erred' in  signing  the  Judgment  which 
appears  of  record. 

B.  K.  Bryan,  J.  T.  Bland,  B.  L.  Larkins, 
and  John  D.  Kerr,  for  plaintiff.  Robert 
Ruark,  for  defendant 

Plaintiff's  Appeal. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  exceptions  of  the  plaintiff  can- 
not be  allowed. 

[1]  Ab  to  the  claim  for  interest,  it  is 'al- 
leged In  the  complaint  that  the  partnership 
"continued  in  active  business  up  to  and  in- 
cluding the  year  1899,  when  it  ceased  active 
business,'*  and  the  Judgment  appealed  from, 
based  on  the  findings  of  the  Jury,  allows 
interest  from  the  1st  day  of  January,  1900, 
which  according  to  the  complaint  was  the 
time  of  the  dissolution.  There  is  no  claim 
that  the  defendant  agreed  to  pay  interest. 
"A  partner  is  not  entitled  to  interest  on 
capital  which  he  contributes  to  the  firm, 
although  his  contribttion  is  greatly  in  excess 
of  that  of  his  copartners,  unless  they  have 
agreed  he  may  have  interest."  30  Cyc.  p. 
698.    The  caseB  dted  in  the  note  fully  sus- 


tain the  text.  Sheppard  t.  Smith,  20  Ala. 
750;  Carpenter  v.  Hathaway,  87  Oal.  439,  2& 
Pac.  549 ;  Tutt  v.  Land,  50  Ga.  350 ;  Thomp 
son  V.  Noble,  108  Mich.  25,  65  N.  W.  563; 
Lamb  v.  Rowan,  83  Miss.  53,  35  South.  427, 
690;  Smith  v.  Smith,  18  R.  L  722,  29  Atl. 
584,  30  Atl.  602;  Hart  v.  Hart,  117  Wis. 
663,  94  N.  W.  890;  Rodgers  v.  aement,  162 
N.  Y.  422,  56  N.  E.  901,  76  Am.  St  Rep. 
342.  In  the  last  case  the  cburt  says:  *'If 
the  moneys  advanced  by  the  plaintiff  to  the^ 
firm  were  contributions  of  capital  or  addi- 
tions to  plaintiff's  capital,  then  he  was  not 
entitled  to  interest  on  the  same,  since  h» 
must  rely  upon  the  profits  of  the  business 
to  compensate  him  for  the  investment,  unless 
there  was  a  special  agreement  between  the 
partners  that  interest  should  be  allowed." 
The  reason  applies  with  greater  force  to  the 
claim  for  interest  on  profits,  which  cannot 
be  ascertained  until  after  the  dissolution. 

The  question  was  considered  by  Chief  Jus- 
tice Rufiln  in  Holden  v.  Peace,  39  N.  0.  228, 
45  Am.  Dec.  514.  He  says:  "The  general 
rule  for  interest  on  accounts  in  ordinary  deal- 
ings is  that  it  is  chargeable  only  after  an  ac- 
count has  been  rendered,  so  that  the  parties 
can  see  which  is  the  debtor  and  what  he  has 
to  pay,  unless  it  be  agreed  otherwise,  or  the 
course  of  business  shows  it  to  have  been  oth- 
erwise understood.  This  applies  still  more 
forcibly,  as  between  partners,  because  their 
accounts  cannot  be  fully  made  up  between 
them  without,  in  truth,  taking  all  the  ac- 
counts of  the  firm — ^in  other  words,  without 
a  dissolution — ^and  it  is  Impossible  to  tell  be- 
fore what  either  would  be  bound  to  pay  or 
entitled  to  receive.  Therefore,  if  the  parties 
mean  that  interest  should  be  charged  on  the 
accounts  of  the  partners  for  dealings  in  the 
shop  and  money  withdrawn  for  personal  ex- 
penses or  other  things  from  year  to  year, 
the  course  is  to  come  to  an  agreement  to  that 
effect,  and  then  for  balances  appearing  upon 
the  individual  accounts  annually  or  oftener, 
according  to  the  agreement  to  that  effect, 
charges  of  interest  are  made  from  time  to 
time,  or.  If  omitted,  will  be  allowed  in  mak- 
ing the  final  settlement  If  there  be  no 
agreement  upon  the  subject,  it  must  be  un- 
derstood that  the  parties,  especially  when> 
they  have  no  separate  property,  were  aware 
that  each  must  draw  from  the  firm  the  means 
of  supporting  himself  and  his  family,  and* 
that  an  exact  equality  could  not  be  expected 
in  those  matters,  and,  therefore,  that  it  was 
not  intended  that  Interest  should  be  charged 
during  the  partnership." 

[2]  The  exception  to  the  ruling  that  the 
claim  for  amounts  advanced  by  the  plaintiff 
is  barred  by  the  statute  of  limitations  is 
equally  untenable.  It  does  not  appear  that 
there  were  any  debts  to  be  paid  or  collected 
at  the  time  of  the  dissolution  of  the  part- 
nership, and  nothing  remained  to  be  done  ex- 
cept to  settle.  The  relationship  between  the 
parties  then  became  adverse,  and  the  right 
of  action  accrued  to  the  plaintiff.    The  case 
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of  Murray  t.  Penny,  106  N.  0.  324,  12  8. 
B.  967,  seems  to  be  directly  in  point.  In  ttuit 
case  the  partnership  between  the  plaintiff 
and  defendant  was  formed  in  1884,  and  dis- 
solved in  1885.  The  action  was  commenced 
in  1890  to  recover  $400,  which  the  plaintiff 
alleged  to  be  due  him  on  a  fair  accounting, 
and  the  defendant  relied  on  the  limitation  of 
three  years  as  a  defense.  It  was  held  that 
the  plaintiiTs  cause  of  action  was  barred, 
and  the  court  said:  "Unless  there  is  some 
agreement,  express  or  implied,  fixing  a  period 
for  accounting  beyond  the'  time  of  dissolu- 
tion, or  circumstances  that  render  an  ac- 
counting impossible,  the  statute  begins  to  run 
from  the  time  the  partnership  is  in  fact  dis- 
solved. Wood  on  Lim.  f  210.  During  the  ex- 
tBtenoe  of  the  partnership,  the  partners  mu- 
tually sustain  the  relation  of  trustee  and 
cestui  que  trust.  Where  there  are  debts 
still  due  the  firm,  and  after  dissolution  one 
of  the  partners  is  to  collect  them,  or  other 
circumstances  showing  that  a  settlement  .is 
imi)os8lble,  the  relation  of  trust  between  the 
partners  may  continue  till  some  act  puts 
them  in  adversary  position  to  each  other. 
Nothing  of  that  kind  is  in  evidence.  There 
is  nothing  to  show  that  any  debts  were  out* 
standing  and  uncollected,  or  that  any  trust 
remained  to  be  executed.  On  the  contrary,  it 
appears  that  an  immediate  settlement  was 
possible,  and  that  both  partners  agreed  that 
it  should  be  made  at  once.'* 

['3]  We  have  passed  on  the  exception  of  the 
plaintiff  as  to  the  statute  of  limitations,  but 
it  is  doubtful  if  he  can  raise  the  question  on 
this  record,  as  the -plea  of  the  statute  by  the 
defendant  casts  the  burden  on  the  plaintiff 
to  prove  that  his  cause  of  action  is  not  bar- 
red (Hussey  v.  Klrkman,  95  N.  G.  64),  and,  a 
Jury  trial  being  waived  on  this  Iabuc,  the 
Judge,  without  any  exception  to  evidence, 
has  found  the  fact  against  the  plaintiff. 

We  find  no  error. 

No  error. 

Defendant's  Appeal. 

[4]  The  first  exception  of  the  defendant  is 
to  the  refusal  of  the  court  to  overrule  a  find- 
•  ing  of  fact  made  by  the  referee.  The  excei>- 
tlon  is  not  based  upon  the  ground  that  there 
was  no  evidence  to  support  the  finding,  but 
that  there  was  no  competent  evidence,  and  a 
proper  consideration  of  it  would  require  us 
to  go  through  the  entire  record,  and  pass  on 
the  admissibility  of  evidence,  when  there  is 
no  assignment  of  error  that  incompetent  ev- 
idence had  been  admitted..  This  we  are  not 
required  to  do.  If  the  appellant  desired  to 
preserve  the  exception,  it  was  his  duty  to 
enter  his  exception  to  the  evidence  before 
the  referee,  and  to  except  also  to  the  finding 
of  fact,  and  to  have  both  exceptions  reviewed 
by  the  Judge,  and  then,  on  appeal,  to  embrace 
in  his  assignments  of  error  the  exceptions  to 
the  evidence. 


[I]  We  find,  however,  on  an  examination 
of  the  evidoice  of  the  plaintlfl  that  he  testi- 
fied to  facts  Justifying  the  finding,  and  the 
rule  is  well  settled  that  we  cannot  review  the 
action  of  the  Judge  when  there  is  any  evi- 
dence. 

[6]  It  was  the  duty  of  the  Judge  to  submit 
the  issues  to  the  Jury  upon  demand  of  the 
plaintiff,  as  he  had  not  waived  his  right  to  a 
Jury  trial,  and  the  exception  of  the  defend- 
ant to  such  action  cannot  be  sustained.  The 
fourth,  fifth,  sixth,  and  seventh  assignments 
of  error  are  to  rulings  within  the  discretion 
of  the  Judge,  and  the  eight  assigimient  is 
formal  for  the  purpose  of  preserving  the  oth- 
er exceptions. 

[7,  t]  The  third  assignment  would  not  be 
free  from  difficulty  if  it  had  not  been  held 
that  the  claim  of  the  plaintiff  for  advances 
made  to  the  firm  was  barred  by  the  statute 
of  limitations,  but,  with  this  decision  in  fa- 
vor of  the  defendant,  he  cannot  complain 
that  he  was  not  allowed  to  offer  evidence  in 
addition  to  that  introduced  before  the  referee 
on  the  claim.  The  general  rule  is  undoubt- 
edly, as  his  honor  held,  that  upon  the  coming 
in  of  a  report  under  a  compulsory  reference 
the  issues  are  to  be  determined  by  the  Jury 
on  the  evidence  before  the  referee,  but  if  an 
amendment  is  allowed,  after  the  report  is 
filed,  containing  an  additional  charge,  the 
parties  ought  to  be  allowed  to  offer  evidence 
as  to  such  charge  because  it  was  not  embrac- 
ed in  the  reference.  The  defendant  has  not, 
however,  suffered  any  injury  by  the  refusal 
to  allow  him  to  introduce  the  evidence,  as 
there  is  no  recovery  against  him  on  the  addi- 
tional matter  contained  in  the  amendment. 

We  find  no  error  of  which  the  defendant 
can  complain. 

No  error. 


(167  N.  a  106) 

JOHNSON  v.  MUTUAL  BENEFIT  LIPB 

INS.  CO.  et  al. 

'Appeal  of  FAGG. 

(Supreme  Court  of  North  Carolina.    Nov.  16^ 

1911.) 

INSTTSANOB     (f    122*)-^InSUBABLS    INTBBBST^ 
AseiQNMENT   OF  POLICT  INTEREST. 

An  assi^ment  of  a  policy  of  life  Insurance, 
payable  to  insured,  on  which  premiums  have 
been  paid,  made  to  secure  a  loan  in  good  faith, 
and  not  as  a  cover  for  a  wagering  transaction, 
or  a  mere  speculation,  to  a  person  who  has  no 
insurable  interest  ior  the  life  of  the  insured,  is 
valid. 

[Ed.  Note.— For  other  eases,  see  Insurance. 
Cent  Dig.  §{  166,  167;   Dec.  Dig.  i  122.*] 

Appeal  from  Superior  Court,  Stolces  Coun- 
ty;  Adams^  Judga 

Action  by  John  W.  Johnson  against  the 
Mutual  Benefit  Life  Insurance  Company,  in 
which  A.  J.  Fagg,  administrator  of  Virgil 
L.  Eaton,  deceased,  was  made  a  party  de- 
fendant on  the  company's  payment  of  the 


•Vor  other 


see  same  tople  and  section  NUlf  BBR  in  Dee.  Dig.  4k  An.  Dig.  Key  No.  Series  it  Bep'r  lAdaxes 


U8 


72  SOUTHEASTERN  REPOETBB 


(N.a 


fund  In  controyersy  Into  court  Judgment 
for  plaintU^  and  defendant  Fagg  appeals. 
No  error. 

J.  W.  Hall  and  Watson,  Buxton  &  Wat- 
son, for  appellant  J.  D.  Humphreys  and 
Manly,  Hendren  &  Womble,  for  appellee. 

WALKER,  J.  This  is  an  action  by  the 
plaintiff  to  recover  from  the  defendant  in- 
surance company  the  amount  of  a  certain  in- 
surance policy,  issued  to  Virgil  L.  Baton  on 
his  life,  and  assigned  by  Eaton  to  the  plain- 
tiff. 

The  def aidant  company  at  no  time  contest- 
ed its  liability  on  this  policy,  and  has  at  all 
times  expressed  its  willingness  and  desire 
to  pay  the  amount  due  thereon  to  the  per- 
son entitled  to  receive  it  and  in  its  answer 
it  expressed  its  willingness  to  pay,  and  recog- 
nized that  the  amount  of  the  i)ollcy  was  due 
to  some  one,  but  relied  upon  the  fact  that 
the  administrator  of  Virgil  L.  Eaton  was  con- 
testing the  right  of  the  plaintiff  to  recefve 
the  proceeds  of  the  policy,  under  the  as- 
signment and  was  claiming  that  it  should 
be  paid  to  him,  and  asked  that  it  be  allowed 
to  pay  into  court  the  amount  due  on  said 
policy,  and  that  the  court  should  order  the 
said  sum  to  be  paid  to  the  party  entitled 
thereto.  In  consequence  of  this  answer,  and 
in  accordance  with  its  prayer,  the  adminis- 
trator was  made  a  party  defendant  and  the 
insurance  company  paid  the  sum  due  under 
the  policy  into  the  office  of  the  clerk  of  the 
superior  court  of  Stokes  county,  to  abide  the 
Judgment  of  the  court  The  administrator  of 
Eaton,  the  original  beneficiary,  filed  an  an- 
swer, in  which  he  set  up  two  defenses:  First, 
that  his  intestate  had  borrowed  of  the  plain- 
tiff the  sum  of  $100,  and  as  security  for  said 
loan  had  transferred  and  assigned  the  said 
policy  to  the  plaintiff  as  collateral  security; 
second,  that  the  assignment  of  the  policy  by 
Eaton  to  the  plaintiff  was  void  as  a  wager- 
ing transaction,,  for  that  the  plaintiff  had 
no  insurable  interest  in  the  life  of  Eaton. 
The  contest  is  therefore  between  the  plaintiff, 
wJitois  tiie  assignee  of  the  policy,  atififl 'the  ad- 
ministrator of  Eaton. 

The  Jury,  in  response  to  the  issues  submit- 
ted to  them,  found  that  the  plaintiff  had 
nothing  to  do  with  the  taking  out  of  the  pol- 
icy by  Eaton,  and  that  the  assignment  0t 
the  policy  was  made  in  good  faith,  and  not 
tub  a  cloak  or  cover  for  a  wagering  transac- 
tion or  speculation  on  the  life  of  Eaton.  The 
evidence  was  to  the  effect  that  the  plaintiff 
knew  nothing  about  Eaton  taking  out  the 
policy  until  after  it  was  issued,  and  the  first 
premium  paid,  and  that  Eaton  became  dis- 
lUitisfied,  and  endeavored  to  dispose  of  the 
policy  to  other  persons,  before  coming  to  the 
plaintiff,  but  finally  sold  and  assigned  the 
policy  to  the  plaintiff,  in  accordance  with  the 
assignment  as  set  out  in  the  record.  In  fact 
there  was  no  dispute  or  evidence  to  the  con- 
trary.   and  aa  a   result  thereof   the  court 


charged  the  Jury,  if  they  believed  the  evi- 
dence, to  answer  the  first  issue,  "No."  The 
second  issue,  as  to  the  good  faith  of  the 
assignment,  was  answered  by  the  Jury,  un- 
der the  charge  of  the  court  in  favor  of  the 
plaintiff.  There  was  no  evidence  offered 
to  support  the  contention  of  the  administra- 
tor that  the  policy  had  been  assigned  as  se- 
curity for  a  debt 

The  exceptions  of  the  administrator  are 
to  the  charge  of  the  judge,  and,  as  we  under- 
stand, they  raiSQ  this  single  question:  Can 
a  person  take  out  a  policy  of  insurance  on 
his  own  life,  making  the  policy  payable  to 
himself,  and  pay  the  first  or  subsequent  pre- 
miums, and  then  in  good  faith,  and  not  as  a 
cloak  or  cover  for  a  wagering  transaction, 
or  as  a  mere  speculation,  and  for  a  valuable 
consideration,  assign  the  policy  to  a  person 
having  no  insurable  interest  in  the  life  of 
the  person  insured;  and  can  such  person 
recover  upon  the  policy  under  such  an  as- 
signment or  does  the  simple  fact  that  the 
assignee  had  no  insurable  interest  in  the 
life  of  the  assignor  invalidate  the  assignment 
and  prevent  a  recovery  by  the  assignee? 

The  defendant,  administrator  of  Virgil  li 
Eaton,  appealed  from  the  Judgment  upon  the 
verdict 

It  is  impossible  to  distinguish  this  case 
from  Hardy  v.  Insurance  Co.,  152  N.  C.  286, 
67  S.  E.  767,  and  again  reported  in  154  N.  C. 
430,  70  S.  Eu  828,  and  our  decision,  there- 
fore, must  be  against  the  plaintiff  and  in  af- 
firmance of  the  Judgment  below,  unless  we 
overrule  those  cases,  as  requested  to  do  by 
the  plaintiff*8  counsel  in  their  brief.  They 
are  recognized  by  them  to  be  decisively 
against  the  contention  of  the  defendant  that 
plaintiff,  as  assignee,  cannot  recover  on  the 
policy. 

In  Hardy  v.  Insurance  Co.,  152  N.  C.  288, 
67  S.  El  767,  Justice  Hoke,  who  wrote  the 
opinion  for  the  court  says,  after  a  most 
learned  and  exhaustive .  discussion  of  the 
question,  that  the  great  weight  of  authority 
sustains  the  legality  of  such  an  assignment 
when  it  is  found,  as  a  fact  that  the  policy 
was  valid  at  its  inception;  and,  further,, 
that  the  assignment  was  made  in  good  faith, 
and  not  as  a  mere  cloak  or  cover  for  a 
wagering  transaction.  He  quotes  with  ap- 
proval what  is  stated  upon  the  subject  in 
that  reliable  treatise  and  standard  authority^ 
Vance  on  Insurance  (page  14  et  seq.),  as  fol- 
lows: *'  'On  principle  and  according  to  the 
clear  weight  of  authority,  an  assignment  of 
a  life  policy  to  one  having  no  insurable  in- 
terest therein  is  perfectly  vaUd,  if  made 
in  good  faith,  and  not  as  a  cover  for  fraud- 
ulent speculation  in  life.'  And  referring  to 
the  opinions  in  Warnock  v.  Davis,  104  U.  S. 
775  [26  L.  Ed.  924],  and  Cammack  v.  Lewis, 
82  U.  S.  [115  Wall.]  643  [21  L.  Ed.  244],  and  to 
the  subject  generally,  the  author  says:  These 
confusing  infiuences  have  further  been  aided 
and  abetted  by  a  catch  phrase,  which,  how 
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ever,  does  not  state  the  issue  fairly,  to  the 
effect  that  the  law  will  not  allow  a  person  to 
procure  by  assignment  insurance  that  he 
could  not  procure  directly.  A  fair  state- 
ment of  the  issue  is  found  in  the  postulate 
that  the  law  will  allow  the  insured  to  desig- 
nate a  beneficiary  under  the  policy  as  well 
by  assignment  as  by  original  nomination. 
The  true  principle  governing  the  question 
may  be  derived  from  the  statement  of  some 
generally  accepted  rules  of  law:  (1)  A  person 
insuring  his  own  life  may  designate  any  per- 
son whatever  as  beneficiary,  irrespective  of 
insurable  interest  in  that  beneficiary.  (2) 
The  law  requires  an  insurable  Interest  only 
at  the  inception  of  the  policy,  as  evidence  of 
good  faith.  The  presence  of  such  interest  at 
any  subsequent  period  is  wholly  immaterial. 
(3)  Life  insurance,  though  based  on  the  the- 
ory of  indemnity,  at  its  inception,  is  not  a 
contract  of  indemnity,  but  chiefly  of  invest- 
ment As  a  chose  in  action,  it  has,  at  any 
time  after  its  issue,  a  recognized  value, 
termed  the  reserved  value.  Hence  we  con- 
clude that  a  policy  of  life  insurance,  validly 
issued  to  one  having  an  insurable  interest, 
becomes  in  his  hands  a  valuable  chose  in 
action,  which  should  be  assignable  as  any 
other  property  right,  unless  such  assignment 
be  opposed  to  some  clear  rule  of  public  pol- 
icy.* This,  we  think,  correctly  states  the 
true  doctrine." 

That  decision  was  approved,  when  the 
same  case  afterwards  came  to  this  court  by 
appeal,  in  a  lucid  opinion  by  Justice  Allen 
(154  N.  G.  430,  70  S.  E.  828),  so  that  the 
law,  as  applicable  to  the  facts  found  by  the 
Jury,  must  now  be  considered  as  thoroughly 
settled  in  this  state,  whatever  may  be  the 
views  of  other  courts. 

There  was  no  error  in  the  ruling  of  Judge 
W.  J.  Adams,  and  it  will  be  so  certified,  that 
the  Judgment  in  favor  of  the  plaintiff  may 
be  enforced. 

No  error. 

(157  N.  C.  262) 

OSBORNE  V.  DURHAM  et  al. 

(Supreme  Coart  of  North  Carolina.     Nov.  22, 

1911.) 

1.  ^bincifal  and  agent  (|  79*)— action  fob 
Wrongful  Acts  of  Agent— Bvidbncb— 
convebsion  or  embezzlement. 

Evidence,  in  an  action  by  a  principal 
against  his  agents  to  recover  an  amount  realized 
on  a  sale  of  stock  for  plaintiff,  which  they  had 
converted  and  embezzled,  held  insufficient  to 
establish  any  fraudulent  conduct  of  the  agents 
in  their  dealings  with  the  stock. 

[Ed.  Note.—For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  f  79.*] 

2.  PaiNoiPAL  AND  Agent  (§  171*>— Ratifioa- 
tion— Implied  Ratification. 

Agents  to  sell  stock  received  notes  and  or- 
ders in  payment  therefor  instead  of  cash,  with- 
out express  authority  from  their  principal,  and 
after  the  nonpayment  of  a  draft  on  the  corpo- 
ration, which  they  had  instructed  their  principal 


to  draw,  one  of  them  gave  his  individual  note 
for  the  amount,  which  was  accepted,  and  proved 
the  principal's  claim  under  the  draft  against 
the  insolvent  estate  of  the  coii)oration,  with 
the  knowledge  and  expressed  satisfaction  of  the 
principal,  who  also  requested  the  maker  of  the 
note  for  advances  to  be  credited  thereon.  Held, 
that  there  was  a  complete  ratification  of  the 
sale. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  H  044-655;  Dec.  pig.  §  171.*] 

3.  Principal  and  Agent  ({  163*)— Ratifica- 
tion—Consider  ation  . 

A  principars  ratification  of  the  act  of  his 
agent  requires  no  new  consideration. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §{  61&-621;  Dec.  Dig.  S 
163.*] 

4.  Principal  and  Agent  ({  169*)— Ratifica- 
tion—What  Constitutes. 

An  act  of  an  agent  may  be  ratified  by  the 
words  or  conduct  of  his  principal  indicating 
an  intention  on  the  part  of  the  principal  to 
adopt  the  act  as  his  own. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  §§  636,  637;  Dec.  Dig. 
S  169.*J 

5.  Principal  and  Agent  (§  175*) — ^Unauthor- 
ized Acts  of  Agent— Effect  of  Ratifica- 
tion. 

Where  a  ratification  of  the  acts  of  an  agent 
is  made  with  knowledge  of  the  facts,  it  invests 
principal  and  agent  with  the  same  rights  and 
duties  as  if  the  transaction  had  been  previous- 
ly authorized,  and  the  agent  is  thereby  absolved 
from  all  responsibility  on  account  of  the  unau- 
thorized act  or  conduct,  whether  he  exceeded  or 
departed  from  his  instructions,  or  was  a  mere 
volunteer. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  662-668;  Dec.  Dig. 
§  175.*1 

Appeal  from  Superior  Court,  Stanly  Coun- 
ty;   Lyon,  Judge. 

Action  by  R.  W.  Osborne  against  S.  J. 
Durham  and  another.  Judgment  for  plain- 
tiff against  defendant  Durham,  and  plaintiff 
appeals.     No  error. 

R.  L.  Smith  and  J.  R.  Price,  for  appel- 
lant.    F.  I.  Osborne,  for  appellees. 

WALKER,  J.  Action  to  recover  the  sum 
of  $1,200,  alleged  to  be  due  by  the  defend- 
ants, as  agents  of  the  plaintiff,  on  account 
of  a  certain  stock  transaction. 

In  the  year  1905,  the  plaintiff  subscribed 
for  W  shares  of  the  capital  stock  of  the 
Vermont  Mills,  each  share  being  of  the  par 
value  of  $100,  on  which  he  paid  $1,200  in 
cash  and  consequently  owed  $4,800.  The 
plaintiff  was  an  officer  in  the  Vermont  Mills, 
but  desired  to  remove  from  Bessemer  City, 
where  the  mills  were  located.  He  wished  to 
sell  out  his  interest  in  the  stock,  and  re- 
quested S.  J.  Durham,  one  of  the  defend- 
ants in  this  case,  who  was  treasurer  of  the 
mills,  to  make  the  sale  for  him,  and  Dur- 
ham agreed  to  do  so.  S.  J.  Wilkins,  the  oth- 
er defendant,  had  charge  of  the  certificates 
of  stock  belonging  to  the  plaintiff.  The 
plaintiff  authorized  S.  J.  Wilkins  to  sell  the 
stock  for  him,  and  S.  J.  Wilkins  did  sell  it 


*For  other  ease*  see  same  topic  and  lecUon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'i  lodezet 
.72S.E.-t^ 


850 


72  SOUTHEASTBRN  RBPOBTBB 


(N.e. 


to  one  Coble.  Wilkins,  in  payment  for  the| 
stock;  did  not  receive  any  money  from  Coble, 
bat  two  notes,  one  for  $500  and  one  for  $400, 
on  the  Odell  Mills.  He  farther  received  an 
order  for  $300  on  the  Vermont,  Sonthern  & 
Whetstone  Mills,  and  another  order  for  $300 
to  pay  ap  the  assessment  due  on  the  stock. 
After  receiving  these  orders,  he  canceled 
the  notes  due  by  the  plaintiff,  and  took  the 
$500  and  the  $400  notes  with  the  orders  and 
presented  them  to  S.  J.  Durham,  who  was 
the  treasurer  of  the  Vermont  Mills.  Dur- 
ham asked  for  Indulgence  from  Wilkins  as 
to  the  payment,  and  Wilkins  wrote  to  the 
plaintiff  on  October  18,  1906,  asking  the 
plaintiff  to  make  a  draft  of  $1,200  on  the 
Vermont  Mills  through  the  First  National 
Bank  at  Gastonia  at  10  days  sight,  and.  stat- 
ing that  Durham  had  promised  to  pay  the 
same.  The  plaintiff  drew  the  draft,  which 
was  not  paid  at  the  end  of  10  d^iys,  be- 
cause of  the  insolvent  condition  of  the  Ver- 
mont Mills,  and  Durham  sent  his  individual 
note  for  $1,200,  payable  in  60  days,  which 
the  plaintiff  accepted. 

All  three  of  the  mills,  together  with  the 
Odell  Mills,  failed  shortly  after  the  sending 
of  the  note,  and  their  affairs  were  placed 
in  the  hands  of  a  receiver.  Durham  failed, 
too,  about  the  same  time,  inasmuch  as  he 
was  interested  in  all  of  them.  The  plain- 
tiff claims  the  right  to  recover  $1,200  for  the 
'  following  reasons:  (1)  That  defendants  dis- 
obeyed his  Instructions,  express  or  implied, 
and  sold  the  stock  on  credit;  whereas,  they 
should  have  sold  it  for  cash,  and  by  reason 
of  their  conduct  in  the  transaction  they  are 
liable  to  him  for  its  value.  (2)  That  they 
made  false  and  fraudulent  representations 
to  him  as  to  the  manner  in  which  they  had 
disposed  of  the  stock,  and  he  was  led  to  be- 
lieve by  them  that  they  had  received  cash 
for  the  same.  (3)  That  they  fraudulently 
converted  the  stock  or  the  proceeds  of  it, 
and  are  thereby  liable  to  him  for  the  value 
thereof.  Defendants  denied  their  liability 
upon  any  of  the  said  grounds,  and  averred 
that,  on  the  contrary,  they  had  acted,  not 
only  prudently,  but  wisely,  as  it  turned  out, 
and  that  plaintiff  had  been  greatly  benefited 
by  what  they  had  done  in  his  behalf.  '  The 
court,  at  the  close  of  the  testimony,  over- 
ruled defendants'  motion  for  a  nonsuit,  and 
Instructed  the  Jury  to  answer  the  first  two 
issues,  "Yes,"  and  the  fourth  issue,  "No," 
according  to  the  agreement  of  the  parties, 
and  upon  the  evidence  to  answer  the  third 
and  fifth  issues,  "No,"  and  the  sixth  issue, 
"Tes,  8.  J.  Durham,  in  the  sum  of  $1,200, 
with  interest  from  November  17,  1906." 
The  jury  thereupon  returned  the  following 
yerdict:  (1)  Did  the  defendants,  or  either 
of  them,  agree  with  the  plaintiff  to  sell  for 
him  his  12  shares  of  stock  in  the  Vermont 
Mills,  Incorporated,  at  the  price  of  $1,200, 
and  remit  the  same  to  him?  Answer:  Yes. 
(2)  Did  defendants,  or  either  of  them,  un- 
der said  agreement,  sell  plaintifTs  12  shares 


of  stock  In  the  Vermont  Mills,  Incorporated, 
at  the  price  of  $1,200?  Answer:  Yes.  (3i 
Have  the  defendants,  or  either  of  them,  re- 
ceived $14200  on  account  of  said  12  s^iares 
of  stock?  Answer:  No.  (4)  Have  the  de- 
fendants, or  either  of  them,  remitted  or  paid 
to  the  plaintiff  the  sum  of  $1,200  on  account 
of  said  12  shares  of  stock?  Answer:  No. 
(5)  Have  the  defendants,  or  either  of  them, 
and,  if  so,  whlcdi  one,  embexssled,  converted, 
or  fraudulently  applied  or  misapplied  the 
proceeds  from  the  sale  of  the  plaintiff's 
stock?  Answer:  No.  (6)  In  what  amount, 
if  any,  are  the  defendants,  or  either  of  them, 
indebted  to  the  plaintiff?  Answer:  Yes,  S. 
J.  Durham,  in  the  sum  of  $1,200  and  inter- 
est from  November  17,  1906.  Judgment  was 
entered  upon  the  verdict  in  favor  of  the 
defendants,  and  plaintiff  appealed. 

The  material  Issues  seem  to  be  the  third 
and  fifth.  As  to  the  third  issue,  all  the  evi- 
dence goes  to  show  that  Coble  did  not  pay 
any  money  at  all  for  this  stodc — that  is,  that 
the  defendants  did  not  receive  any  money 
from  him — so  there  could  be  but  one  answer 
to  this  question.  Coble  was  a  witness  for 
the  plaintiff  and  testified  that  he  had  paid 
for  the  stock  as  stated  above. 

As  to  the  fifth  issue,  it  is  specifically 
charged,  in  the  eleventh  i>aragraph  of  the 
complaint,  that  these  defendants  received 
$l,i200  as  the  proceeds  of  the  sale  of  the 
stock,  and  this  fifth  issue  is  directed  to  that 
paragraph  in  the  complaint  and  the  answer 
to  it,  denying  the  same.  The  proceeds  were 
alleged  to  have  been  received  in  cash,  and. 
Inasmuch  as  no  money  was  received,  it  could 
not  have  been  fraudulently  appropriated  or 
embezzled;  but  giving  to  the  fifth  issue  Its 
broadest  meaning,  so  that  it  will  embody  the 
question  as  to  whether  or  not  the  defend- 
ants .  converted  or  fraudulently  applied  or 
misapplied  any  proceeds,  whether  money  or 
not,  realized  from  the  sale  of  the  plaintiff's 
stock,  the  defendants  then  contend  that 
there  was  no  evidence'  of  such  fraudulent 
conversion.  The  proceeds  were  two  notes 
due  by  the  Odell  Mills  and  the  orders  set 
forth  in  the  above  statement  of  facts.  These 
notes  were  carried  to  Durham,  who  was 
the  treasurer  of  the  mills,  by  Wilkins,  and 
so  were  the  orders,  and  Durham  did  not 
pay  them,  because  the  Vermont  Mills  did 
not  have  the  money  at  that  time  with  which 
to  make  the  payment. 

It  is  true  that  the  sale,  as  contemplated 
by  Osborne,  the  plaintiff,  evidently  was  to 
be  a  cash  transaction,  and  he  undoubtedly 
thought  so  at  the  time;  but  Wilkins  could 
not  obtain  the  cash,  and,  as  appears  from 
the  evidence,  sold  the  stock  in  the  manner 
which  seemed  to  him  best  There  is  no 
charge  in  the  complaint,  nor  is  there  any  is- 
sue with  reference  to  such  a  charge,  that 
Wilkins  fraudulently  disposed  of  the  stock 
for  his  own  benefit.  The  charge  is  that  he, 
with  the  other  defendant,  converted,  embez- 
zled, or  fraudulently  applied  the  proceeds 
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from  the  sale  of  the  stock.  There  does  not 
seem  to  be  the  slightest  evidence  that  they 
made  any  such  conversion  or  were  gnllty  of 
any  kind  of  fraudulent  conduct 

The  plaintiff,  however,  Insists  that  he  is 
entitled  to  a  Judgment  against  WUklns,  as 
well  as  Durham,  for  the  $1,200.  He  did  re- 
cover a  Judgment  against  Durham  for  |1, 
200  on  the  note  which  Durham  gave  him  for 
bis  stock.  The  defendant  WUklns  sent  the 
paper  to  the  plaintiff  for  $1,200,  but  did  not 
receive  any  $1,200,  and  he  had  due  authority 
to  sell  for  the  plaintiff,  and  received  what, 
at  the  time,  he  thought  was  worth  $1,200, 
and  presented  the  claims  to  the  proper  party 
in  order  to  collect  them.  They  turned  out 
to  be  of  no  valua  If  the  plaintiff  should  be 
entitled  to  recover  anything  from  Wllklns, 
it  would  be,  at  most,  the  value  of  his  stock, 
that  Wllklns  disposed  of  for  him;  and,  from 
all  the  evidence,  that  turned  out  to  be  thor- 
oughly worthless,  as  the  Vermont  MUls  was 
at  that  time  an  insolvent  Institution.  Nei- 
ther one  of  these  defendants  realized  a  dol- 
lar in  the  transaction,  and,  as  will  appear 
by  the  entire  evidence,  were  acting  in  the 
matter  solely  for  the  accommodation  of  the 
plaintiff. 

The  plaintiff  was  the  gainer  in  the  end, 
for  he  was  Indebted  to  the  Vermont  Mills  In 
the  sum  of  $4,800,  for  his  unpaid  subscrip- 
tion to  the  stock,  and,  had  it  not  been  sur- 
rendered and  canceled,  the  receiver  could 
and  would  have  obtained  Judgment  against 
blm  to  the  full  amount  of  the  notes,  for  the 
benefit  of  the  creditors  of  the  Vermont  Mills. 
By  the  transaction,  these  notes  were  cancel- 
ed, and  the  plaintiff  ceased  to  be  the  debtor 
of  the  Vermont  MUls,  and  Coble  took  his 
place  and  became  reaponslble  for  the  debt 
which  plaintiff  had  owed  for  the  stock. 

[1]  Oonsidering  the  whole  case,  we  can 
find  no  evidence  of  any  fraudulent  conduct 
of  the  defendants  in  thein  dealings  with  the 
plaintiff's  stock.  The  undisputed  facts  show 
that  the  defendants  were  not  acting  for 
themselves,  with  the  view  of  benefiting  by 
the  transaction;  but  finding  that  they  could 
not  sell  the  stock  for  cash,  and  perhaps  sus- 
pecting what  subsequent  events  proved  to 
be  true,  that  the  Vermont  Mills  were  on  the 
verge  of  insolvency,  they  did  the  best  they 
could  do  to  save  the  plaintiff,  their  princi- 
pal, from  the  wreck,  so  that  he  would  not 
suffer  any  pecuniary  loss  by  the  failure  of 
the  mills,  and  disposed  of  the  stod^  to  Coble. 
It  was  not  very  long  before  the  wisdom  of 
their  course  was  Justified  by  the  real  facts 
in  the  case  Durham  came  to  the  plalntlfl^s 
rescue,  as  far  as  he  could  do  so,  and  gave 
bis  own  note  for  the  $1,200,  which  the  plain- 
tiff accepted.  Misfortune  overtook  the  de- 
fendant Durham,  when  the  mills  failed,  as 
be  was  largely  interested  in  them  and  lost 
beavily,  and  he  was  unable  to  pay  the  note. 
Plaintiff  has  a  Judgment  against  him  for 
the  debt,  and  that  is  all  to  which  he  Is  en- 


titled, notwithstanding  the  allegations  of 
fraud,  which  have  not  been  established. 

[2]  There  is  another  reason  why  the  plali.- 
tlff  is  not  entitled  to  recover  anything  more 
than  the  Judgment  of  the  court  allows  him. 
In  the  first  place,  the  fact  that  Durham  and 
Wllklns,  his  agents,  had  notified  the  plaintiff 
to  draw  on  the  Vermont  Mills  for  the  $1,- 
200,  which  he  did.  the  nonpayment  of  the 
draft,  and  the  taking  of  Durham's  notev 
were  all  circumstances  reasonably  calculat- 
ed to  put  a  prudent  man  upon  notice  that 
the  sale  had  not  been  made  for  cash,  and  to 
stimulate  Inquiry.  It  is  a  fact  established  in 
the  case  that  Durham  and  Wllklns  did  not 
sell  for  cash,  and  Durham  virtually  so  stat- 
ed in  his  letter  to  plaintiff  of  November  17, 
1906.  But,  after  the  latter  had  become  ful- 
ly acquainted  with  the  fact  that  the  Ver- 
mont Mills  was  his  debtor,  he  agreed  to  ac^ 
cept  Durham's  note  and  to  prove  his  claim 
against  the  Insolvent  mills,  and  thus  to  get 
payment  for  his  stock.  This  Is  shown  by 
his  letters  of  February  11,  12,  and  16,  1907, 
to  Durham.  These  letters,  which  speak  for 
themselves,  are  as  follows: 

Letter  of  Ftebruary  11th,  Osborne  to  Dur- 
ham: ''I  was  under  the  impression  that  I 
held  no  claims  against  the  Vermont  MUls, 
but  as  you  say  In  your  letter,  dated  4th  Inst., 
that  I  have  a  claim,  since  I  hold  a  note 
against  you,  I  have  no  objection  to  you  tak- 
ing said  claim  in  your  hands  and  collecting 
what  you  can  and  crediting  same  on  your 
note.  If  you  wish  me  to  file  a  claim  against 
the  mills;  pleas  notify  me,  and  I  will  do  so 
at  once,  and  collect  what  I  can  and  credit 
same  on  your  note." 

XiCtter  of  February  12th,  Durham  to  Os- 
borne: "Your  letter  received.  On  receipt  of 
your  special  delivery  letter,  I  certified  and 
filed  your  claim  as  your  attorney.  I  so  un- 
derstood your  request  If  the  mUl  does  not 
pay  you  In  full,  my  note  stands  for  balance, 
as  you  state  in  your  letter.  Please  let  me 
know  if  I  did  as  you  wish  in  filing  your 
claim." 

Letter  of  February  16th,  Osborne  to  Dur- 
ham: ''Replying  to  your  letter  of  recent 
date,  will  say  that  it  is  satisfactory  to  me 
your  putting  in  the  claim  as  you  hava  I 
hope  things  will  come  out  O.  K.  in  our  fa- 
vor." 

In  the  letter  of  February  16th,  he  requests 
Durham  to  advance  him  $75  or  $100,  which 
he  will  credit  on  his  note. 

[81  This  part  of  the  correspondence,  with 
other  facts  and  circumstances,  show  a  com- 
plete ratification  which,  under  the  law,  re> 
quires  no  new  consideration. 

[4]  An  act  may  be  ratified  by  any  words  or 
conduct,  indicating  an  Intention  on  the  part 
of  the  person  in  question  to  adopt  the  act 
as  his  own. 

[g]  If  ratification  is  made  with  knowledge 
of  the  facts,  it  invests  principal  and  agent, 
as  a  rule,  with  the  same  rights  and  duties  as 
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if  the  transactioii  bad  been  previously  an- 
cborized,  and,  when  it  takes  place,  the  agent 
Is  absolved  from  all  responsibility  on  ac- 
count of  the  unauthorized  act  or  conduct* 
whether  he  exceeded  or  departed  from  his 
instructlonB,  or  was  a  mere  volunteer.  Tif- 
fany on  Agency,  pp.  60,  86,  87. 

We  will  not  again  consider  the  fact  that 
the  stock  was  really  valueless  at  the  time  it 
was  sold  to  Coble.  It  was  not  only  worth- 
less, but  its  continued  ownership  would  have 
subjected  the  plaintiff  to  a  heavy  loss,  and, 
even  if  the  defendants  violated  instructions, 
he  has  lost  nothing  by  their  delinquency. 

Our  conclusion  is  that,  in  any  view  of  the 
facts,  the  plaintiff  was  not  entitled  to  recov- 
er any  more  than  he  did.  and  a  substantial 
instruction  of  the  court  to  this  effect  was 
correct 

No  error. 


(157  N.  C.  160) 

PHIFER  v.  COMMISSIONERS  OP  CABAR. 

RUS  COUNTY. 

(Supreme  Court  of  North  Carolina.     Nov.  22, 

1911.) 

1.  Highways  (|  116*)— Establishment— Dam- 
ages AND  Benefits— Special  Benefit. 

Where  a  highway  was  cut  through  plain- 
tifiTs  land  at  a  point  three-fourths  of  a  mile 
from  a  town,  the  fact  that  it  enabled  plaintiff 
to  plat  his  property  into  lots,  and  sell  the  same 
as  town  property,  was  a  special,  and  not  a 
speculative,  benefit  to  the  particular  land,  which 
was  properly  considered  in  assessing  damages 
and  benefits. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |  371;  Dec.  Dig.  %  116;*  Eminent 
Domain.  Ont.  Dig.  S  387.] 

2.  Tbial  (§  261*)~lN8TBncnoN&— Request  to 
Charge. 

Where  a  request  to  charge  was  faulty  as  a 
whole,  the  court  was  not  required  to  give  a 
portion  thereof  which  was  correct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  660,  671 ;   Dec.  Dig.  S  261.*] 

3.  Trial  (J  273*)— Instructions— Objections 
—Time. 

An  objection  to  the  court's  statement  of 
the  contentions  of  the  parties  cannot  be  first 
made  after  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  680-682;    Dec.  Dig.  {  273.*] 

Brown  and  Walker,'  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Cabarrus 
County;  Biggs,  Judge. 

Action  by  Robert  F.  Phifer  against  the 
Commissioners  of  Cabarrus  County.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Montgomery  &  Crowell,  for  appellant  L. 
T.  Hartsell  and  H.  S.  WilllamB,  for  appellee. 

CLARK,  C.  J.  This  proceeding  was  be- 
gun before  the  clerk  to  assess  the  damages 
caused  to  plaintliTs  lands  by  opening  a  pub- 
lic road  through  them,  and  was  tried  on  ap- 
peal in  the  superior  court. 


The  plaintiff  owned  about  00  acres  of  land 
about  three-fourths  of  a  mile  from  the  town 
of  Concord.  There  were  already  two  public 
roads  through  it  before  the  defendant  bnllt 
this  road.  There  Is  no  exception  except  to 
the  refusal  of  two  prayers  to  instruct  the 
jury  and  one  for  an  instruction  given — all 
three  in  reference  to  the  nature  of  the  spe- 
cial benefits  to  which  his  honor  told  the  Jury 
that  they  must  restrict  the  deductions  to  be 
made  from  the  damages  which  they  might 
find  the  plaintiff's  land  had  sustained.  The 
Jury  found  in  response  to  the  only  issue  8ut>- 
mitted  that  the  damages  sustained  to  the 
land  by  reason  of  the  road  being  laid  out 
over  it  were  not  greater  than  the  benefits 
which  the  plaintiff  had  received  therefron:L. 

In  Miller  v.  Asheville,  112  N.  a  768.  16 
S.  B.  764,  the  court  said:  "All  the  land- 
owner can  claim  is  that  his  property  shall 
not  be  taken  for  public  use  without  compen- 
sation. Compensation  is  had  when  the  bal- 
ance is  struck  between  the  damages  and 
benefits  conferred  on  him  by  the  act  com- 
plained of.  To  that,  and  that  alone,  he  has 
a  constitutional  and  vested  right  The  Leg- 
islature in  conferring  upon  the  corporation 
the  exercise  of  the  right  of  eminent  domain 
can  in  its  discretion  require  .all  the  benefits 
or  a  specified  part  of  them  or  forbid  any  of 
them  to  be  assessed  as  oflTsets  against  the 
damages.  This  is  a  matter  which  rests  in 
its  grace,  in  which  neither  party  has  a 
vested  right,  and  as  to  which  the  Legislature 
can  change  its  mind  always  before  rights  are 
settled  and  vested  by  a  verdict  and  Judg- 
ment.*' But  in  Bost  ▼.  Cabarrus,  152  N.  C. 
536,  67  S.  E.  1066,  the  court  held  that  the 
statute  now  before  the  court  was  different 
from  that  in  Miller  v.  Asheville,  and  that  the 
general  rule  in  condemnation  proceedings  ap- 
plied. The  Judge  therefore  properly  charged 
the  Jury  that  they  should  "deduct  from  the 
damages  only  those  benefits  which  are  spe- 
cial to  the  owner,  and  not  such  as  he  shares 
in  common  with  other  persons  in  similar  cir- 
cumstances.*' But,  in  fact,  there  was  no  evi- 
dence of  benefits  to  the  land  which  was  com- 
mon to  others  similarly  situated.  There 
were  no  others  similarly  situated. 

[1]  The  first  prayer  for  instruction  was: 
"The  Jury  in  considering  the  special  bene- 
fits are  not  permitted  to  consider  the  evi- 
dence that  the  land  is  near  town,  and  may 
be  cut  into  small  lots  of  100  feet  front  and 
sold,  because  that  is  not  evidence  of  special 
or  peculiar  benefits  contemplated  by  the  stat^ 
ute  which  is  not  common  to  others  similarly 
situated."  This  was  properly  refused.  This 
was  a  special  benefit  to  this  particular  land« 
not  common  to  the  neighborhood,  because  the 
road  made  a  front  on  each  side  which  would 
enable  the  plaintiff  to  sell  lots,  a  benefit 
which  would  not  accrue  to  land  in  the  neigh- 
borhood off  the  road.     Besides,  evidence  to 
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the  above  effect  bad  been  Introdnced  by  both 
parties  without  objection. 

The  second  prayer  was  to  instruct  the 
jury  **that  the  fact  that  said  property  could 
be  cut  into  lots  and  sold  is  what  the  law 
calls  speculative  benefits,  which  may  or  may 
not  accrue  to  the  owner,  and  the  jury  will 
not  consider  any  speculative  benefits  or  dam- 
ages in  this  case." 

[2]  The  last  paragraph  of  the  prayer  was 
correct,  but  the  court  was  not  required  to 
give  it,  since  the  instruction  asked  as  a 
whole  was  faulty.  The  fact  that  property 
could  be  cut  into  lots  and  sold  was  in  evi- 
dence and  a  proper  matter  for  consideration 
by  the  jury  in  estimating  the*  benefits  ac- 
cruing to  the  plaintiff.  This  was  not  specu- 
lative, but  practical. 

[3]  The  last  exception  is  because  the  judge 
in  arrajdng  the  contentions  of  the  parties  re- 
cited a  contention  of  defendant's  counsel 
which  he  had  made  to  the  jury  without  ob- 
jection on  the  part  of  the  plaintiff.  It  is 
too  late  to  object  to  it  after  verdict  State 
y.  Tyson,  138  N.  G.  692,  45  S.  E.  838;  State 
T.  Davis,  134  N.  G.  635,  46  S.  B.  722. 

No  error. 

BROWN,  J.  (dissenting).  I  am  of  opinion 
that  the  benefits  permitted  to  be  considered 
by  the  jury  as  inurmg  to  plaintiff's  land  are 
entirely  too  remote  and  speculative.  His 
land  is  occupied  by  the  plaintiff  as  a  resi- 
dence, and  is  situated  some  three-fourths  of 
a  mile  beyond  the  boundaries  of  Concord, 
and  is  on  two  public  roads.  The  third  road 
that  has  been  cut  through  it  takes  six  acres 
of  it  The  possibility  of  the  plaintiff  being 
able  to  cut  up  his  property  and  sell  it  off  in 
town  lots  is  problematical  and  entirely  too 
remote  to  be  considered. 

Again,  I  think,  the  benefits  that  should  be 
considered  are  those  which  naturally  accrue 
to  the  land  in  the  condition  it  is  in  and  the 
uses  to  which  the  owner  puts  it.  I  don't 
think  the  plaintiff  should  be  compelled  to 
sell  his  home  in  order  to  endeavor  to.  realize 
these  highly  uncertain  prdfits  from  sale  of 
town  lots. 

• 
WALKER,  J.,  concurs  in  this  opinion. 


(167  N.  C.  578) 

STATE  V.  SMITH. 

(Supreme  Gourt  of  North  Carolina.     Nov.  9, 

1911.) 

1.  Indictment  and   Information  (§  189*)— 
Conviction  of  Loweb  Degree  of  Offense 

~~R  A  PB"~" A  SS  A  U  LT 

Revisal  1905,  §'  1427,  gives  justices  of  the 
peace  exclusive  jurisdiction  of  assaults,  batteries, 
etc,  where  the  punishment  cannot  exceed  a  $50 
fine  or  30  days  imprisonment,  etc.,  and  gives 
the  superior  courts  jurisdiction,  if  a  justice 
does  not  take  cognizance  of  an  offense  within 
one  year.  Section  3620,  as  amended  by  Laws 
1911,  c.  193,  provides  that  punishment  for  cer- 


tain assaults,  etc.,  shall  not  exceed  the  punish- 
ment above  prescribed,  except  as  to  assaults 
with  intent  to  rape,  and  assaults  upon  a  female 
by  a  male  over  18  years  old.  Section  3268 
authorizes  conviction  of  an  assault  under  an  in- 
dictment for  rape.  Section  3269  permits  con- 
viction under  any  indictment  of  a  lesser  de- 
gree of  the  offense  charged.  Held,  that  one  more 
than  18  years  old,  who  is  indicted  for  assault 
with  intent  to  ravish,  can  be  convicted  of  ag- 
gravated assault,  without  averment  in  the  in- 
dictment as  to  his  age. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  S{  582-595;  Dec. 
Dig.  I  189.*]. 

2.  Gbiuinal  Law  (S  330*)— Burden  of  Proof. 

The  burden  is  on  a  defendant  to  show  that 
a  justice  of  the  peace  took  cognizance  of'  the 
assault  involved,  ousting  the  superior  court's 
jurisdiction;    that  being  a  matter  of  defense. 

[Ed,  Note.— For  other  cases,  see  Griminal 
Law,  Dec.  Dig.  {  330.*] 

3.  Griminal  Law  ({  90*)— JuRisotonoN— As- 

SAULT  AND   BaTTERT. 

It  is  only  where  there  is  a  conviction  of 
a  simple  assault,  under  an  indictment  which 
upon  its  face  shows  jurisdiction  in  the  supe- 
rior court,  and  the  further  allegation  or  finding 
that  one  year  since  the  commission  of  the  of- 
fense had  not  elapsed,  that  the  jurisdiction  of 
the  superior  court  is  ousted. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Dec.  Dig.  §  90.*] 

Appeal  from  Superior  Gourt,  Wake  Coun- 
ty;  W.  B.  Allen,  Judge. 

Habeas  corpus  by  Turner  Smith.  The 
writ  was  dismissed,  and  relator  remanded, 
and  he  appeals.    Affirmed. 

J.  G.  L.  Harris,  Chas.  M.  Harris,  and  Ay- 
cock  &  Winston,  for  appellant.  Attorney 
General  Blckett  and  0.  L.  Jones,  for  the 
State. 

WALKER,  J.  The  defendant  was  indicted 
in  the  superior  court  for  an  assault  with  in- 
tent to  commit  rape,  and  was  convicted  by 
the  jury,  not  of  the  felony  charged  in  the  in- 
dictment, but  of  an  assault  and  battery  up- 
on a  woman;  he  being,  at  the  time  of  the 
assault,  over  the  age  of  18  years. 

The  indictment  alleged  that  "the  defend- 
ant, with  force  and  arms,  at  and  in  the 
county  aforesaid,  in  and  upon  one  Lillian 
Whitson,  then  and  there  being,  did  make  an 
assault,  and  her,  the  said  Lillian  Whitson, 
then  and  there,  did  beat,  wound,  and  ill  treat, 
with  intent,  her  the  said  Lillian  Whitson, 
violently  and  against  her  will,  then  and 
there,  feloniously  to  ravish  and  carnally 
know,  and  other  wrongs  to  the  said  Lillian 
Whitson  then  and  there  did,  against  the  form 
of  the  statutes  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state."  Upon  the  verdict,  the  court  be- 
low rendered  judgment  that  the  defendant 
be  imprisoned  in  the  common  Jail  of  Wake 
county  for  the  term  of  two  years,  and  assign- 
ed to  work  on  the  public  roads  of  said  coun- 
ty; his  earnings  during  said  term,  as  allowed 
by  the  commissioners  of  the  county,  to  be 
applied  to  the  payment  of  the  costs.    The  de- 
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fendant  did  not  appeal  from  that  judgment, 
but  submitted  thereto,  and,  having  served  for 
30  days  on  the  roads  and  performed  the 
Judgment  to  that  extent,  he  applied  by  pe- 
tition for  the  writ  of  habeas  corpus  to  Hon. 
W.  R.  Allen,  one  of  the  Justices  of  this  court, 
and  alleged  that  the  sentence  of  the  court 
was  excessive,  upon  the  ground  that  the  in- 
dictment failed  to  allege  that,  at  the  time  of 
the  assault,  he  was  more  than  18  years  old, 
and  that  therefore  the  Laws  of  1911,  ch. 
193,  do  not  apply,  as  that  was  an  essential 
averment  to  be  made,  in  order  to  warrant 
the  punishment  Inflicted;  the  finding  of  the 
Jury  as  to  his  age  not  being  allowed  by  law 
to  aid  the  indictment  in  that  respect 

Judge  Allen,  at  the  hearing  of  the  petition, 
dismissed  the  proceeding  and  remanded  the 
defendant,  holding  that  it  was  not  necessary 
for  the  indictment  to  allege  that  the  defend- 
ant, at  the  time  he  committed  the  assault, 
was  over  the  age  of  18  years,  and  in  this  con- 
clusion we  unhesitatingly  concur,  although  it 
may  require  a  very  careful  and  minute  exam- 
ination of  our  statutes,  and  the  authorities 
bearing  upon  the  subject,  in  order  to  clearly 
demonstrate  the  fallacy  of  the  defendant's 
position. 

The  defendant  was  Indicted,  as  we  have 
seen,  for  an  assault  with  Intent  to  commit 
rape,  and  by  the  verdict  was  convicted  of  an 
assault  upon  a  woman;  he  being  then  over 
the  age  of  18  years.  The  allegations  of  the 
bill  gave  the  court  jurisdiction  to  try  the 
case,  and  to  pronounce  such  a  judgment  as 
was  authorized  by  law.  As  Judge  Ashe  ob- 
served, and  subsequently  repeated,  in  State 
V.  Moore,  82  N.  C.  660 :  "This  kind  of  litiga- 
tion would  not  recur  if  the  Legislature  would 
take  the  subject  in  hand,  and  free  it  of  its 
many  complexities  and  ambiguities.  A  stat- 
ute or  statutes  Intended  to  prevent  or  to 
cheapen  litigation,  or  to  speed  the  trial  of 
cases,  or  to  more  adequately  prevent  crimes, 
should  not  defeat  the  purpose  of  the  enact- 
ment by  vague  and  ambiguous  terms.  There 
have  been  many  cases  brought  to  this  court 
to  ascertain  what  the  Legislature  meant  In 
its  attempt  to  carry  out  the  following  consti- 
tutional provision  [article  4,  {  27] :  'The  sev- 
eral Justices  of  the  peace  shall  have  Juris- 
diction under  such  regulations  as  the  Gener- 
al Assembly  shall  prescribe,  of  all  criminal 
matters  arising  within  their  counties  where 
the  punishment  cannot  exceed  a  fine  of  fifty 
dollars,  or  Imprisonment  for  thirty  dasrs.'" 
The  statutes  relating  to  this  subject  have 
not  been  so  codified  In  the  Revisal  as  to  re- 
move the  doubts  and  uncertainties  suggested 
by  this  court  In  its  former  decisions,  al- 
though It  has  been  said  that  certain  stat- 
utes which  were  in  pari  materia  should  be 
construed  together,  so  as  to  ascertain  the 
true  legislative  intention.  But  let  us  look 
at  the  statutes  pertinent  to  this  question.  Re- 
visal 1905,  S  1427,  provides  that  Justices  of 
the  peace  shall  have  exclusive  Jurisdiction 
•f  all  assaults,  batteries,  affrays,  when  no 


deadly  weapon  Is  used  and  no  serious  dam> 
age  is  done,  and  of  all  criminal  matters  aris- 
ing in  their  counties,  where  the  punishment, 
prescribed  by  law,  shall  not  exceed  a  fine  of 
$50  or  30  days  imprisonmcfnt,  with  a  proviso 
preserving  the  Jurisdiction  of  the  superior 
courts  when  the  oflTense  is  committed  with- 
in a  mile  of  _the  place  where  the  court  is 
held,  and  during  its  session.  It  further  pro> 
vldes  that  the  section  shall  not  be  construed 
to  prevent  superior  courts  from  assuming  Ju- 
risdiction of  offenses  whereof  original  Juris- 
diction is  given  to  Justices  of  the  peace,  if 
some  Justice  of  the  peace,  within  12  months 
after  the  commission  of  the  offense,  shall  not 
have  taken  o&cial  cognizance  of  the  same. 

Revisal,  |  8620,  as  amended  by  Laws  of 
1911,  c  193,  provides  as  follows:  "In  all 
cases  of  an  assault,  with  or  without  Intent 
to  kill  or  injure,  the  person  convicted  shall 
be  punished  by  fine  or  imprisonment,  or  both» 
at  the  discretion  of  the  court:  Provided, 
that  where  no  deadly  weapon  has  been  used 
and  no  serious  damage  done,  the  punishment 
in  assaults,  assaults  and  batteries,  and  af- 
frays, shall  not  exceed  a  fine  of  fifty  dollars 
or  imprisonment  for  thirty  days;  but  this 
proviso  shall  not  apply  to  cases  of  assault 
with  Intent  to  kill,  or  with  Intent  to  commit 
rape;  or  to  cases  of  assault  or  assault  and 
battery  by  any  man  or  boy  over  eighteen 
years  of  age  on  any  female  person."  It  was 
argued  by  the  learned  counsel  for  defendant 
that  it  is  necessary  to  consider  the  statutes 
above  mentioned,  and  as  explained  by  Re- 
visal, f  3266,  which  is  as  follows:  '^n  the 
trial  of  any  person  for  rape,  or  any  felony 
whatsoever,  when  the  crime  charged  shall 
Include  an  assault  against  the  person,  it  shall 
be  lawful  for  the  Jury  to  acquit  of  the  felony 
and  to  find  a  verdict  of  gniilty  of  assault 
against  the  person  indicted.  If  the  evidence 
shall  warrant  such  finding;  and  when  such 
verdict  shall  be  found  the  court  shall  have 
power  to  Imprison  the  person  so  found  guilty 
of  an  assault,  for  any  term  now  allowed  by^ 
law,  In  cases  of  conviction  when  (if)  the  In- 
dictment was  O^a'd  been)  originally  for  an 
assault  of  a  like  character.'' 

[1  ]  Discarding  all  superfluities  and  rejecting 
nice  distinctions  and  subtle  refinements,  and 
stripping  these  statutes  to  the  bone,  even  to 
the  marrow,  the  real  intention  of  the  Legis- 
lature is  laid  perfectly  bare,  and  its  mean- 
ing becomes  apparent  It  all,  therefore,  re- 
sults in  this:  That  a  man  who  is  indicted 
for  an  assault  with  intent  to  ravish,  and  is 
convicted  of  a  simple  assault  and  battery  up- 
on a  woman,  without  the  alleged  intent,  he 
being  over  the  age  of  18  years,  can  be  pun- 
ished at  the  discretion  of  the  court,  without 
any  allegation  in  the  bill  as  to  his  age,  and 
cannot  shield  himself  behind  the  statute  con- 
ferring Jurisdiction  on  a  magistrate  of  slm» 
pie  assaults,  nor  limit  the  punishment,  under 
the  first  proviso  of  Revisal,  §  3620,  to  a  fine 
of  $50  or  imprisonment  for  30  days,  upon 
conviction  in  the  superior  court,  where^  by 
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the  statute,  it  has  acquired  Jurisdiction.  It 
has  been  held  uniformly  that,  where  an  ex- 
ception, or  even  a  proviso,  to  the  enacting 
clause  of  a  statute  creating  an  offense  is  de- 
scriptive thereof,  it  is  necessary  to  negative, 
in  an  indictment  thereunder,  the  existence  of 
the  facts  contained  in  the  exception  or  provi- 
so,* though  the  burden  of  proof  to  establish 
them  may  rest  upon  the  defendant  State  v. 
Blackley,  138  N.  0.  020,  50  S.  E.  310.  "Where 
the  words  contained  in  a  proviso  or  exception 
are  descriptive  of  the  offense  and  a  part  of 
Its  definition,  it  is  necessary,  in  stating  the 
crime  charged,  that  they  should  be  negativ- 
ed in  the  indictment,  and  where  the  statute 
does  not  otherwise  provide,  and  the  quali- 
fying facts  do  not  relate  to  the  defendant 
personally,  and  are  not  peculiarly  within  his 
knowledge,  the  allegation,  being  a  part  of 
the  crime,  must  be  proved  by  the  state  be- 
yond a  reasonable  doubt"  State  v.  Ck)nnor, 
142  N.  O.  700,  65  S.  B.  787.  Joyce  on  In- 
dictments, S  279,  where  the  law  is  thus  stat- 
ed :  *'The  general  rule  as  to  exceptions,  pro- 
visos, and  the  like,  is  that  where  the  excep- 
tion or  proviso  forms  a  portion  of  the  de- 
scription of  the  offense,  so  that  the  ingredi- 
ents thereof  cannot  be  accurately  and  defi- 
nitely stated,  it  the  exception  is  omitted,  then 
it  is  necessary  to  negative  the  exception  or 
proviso.  But  where  the  exception  is  separa- 
ble from  the  description,  and  is  not  an  in- 
gredient thereof,  it  need  not  be  noticed  in 
the  accusation;  for  it  is  a  matter  of  defense. 
But  where  there  is  an  exception,  so  incorpo- 
rated with  the  enacting  clause  that  the  one 
cannot  be  read  without  the  other,  then  it  is 
lield  that  the  exception  must  be  negatived." 
But  this  case  does  not  fall  within  that 
principle.  The  third  proviso  was  not  in- 
tended to  create  a  separate  and  distinct  of- 
fense in  law,  to  be  known  as  an  assault 
and  battery  by  a  man,  or  a  boy  over  18 
years  old,  upon  a  woman;  but  it  merely  ex- 
cepted that  case  from  the  operation  of  the 
first  proviso,  by  which  the  punishment  for 
«  simple  assault  was  limited  to  a  fine  of 
$50  or  imprisonment  for  30  days.  It  re- 
lated solely  to  the  degree  of  punishment  for 
an  assault  committed  upon  a  woman  by  a 
man,  or  by  a  boy  over  18  years  of  age.  It 
was  always  a  crime  for  a  man,  or  a  boy  over 
IS  years  of  age,  to  assault  a  woman,  and 
the  objecft  of  section  3620  was  to  provide 
that  such  an  offense  should  be  subject  to 
the  same  punishment,  at  the  discretion  of 
the  court,  as  any  other  assault,  with  or 
without  Intent  to  kill  or  injure,  or  to  com- 
mit a  rape,  and  not  to  deprive  the  court  of 
the  discretion,  given  by  the  first  clause,  in 
those  cases  where  the  assault  was  commit- 
ted with  a  deadly  weapon,  or  with  Intent 
to  klU  or  to  commit  a  rape,  or  where  it 
was  upon  a  woman  by  a  man,  or  a  boy  over 
18  years  of  age.  This  indictmen'r  for  an 
assault  with  intent  to  commit  rape  includes, 
-cecessarily,  an  assault  by  a  man  upon  a 


woman,  without  any  regard  to  the  age  of  the 
man,  and  it  was  not  necessary  to  allege  that 
the  defendant  was  over  the  age  of  18  years. 
It  was  for  the  purpose  of  providing  for  just 
such  a  case  as  this  one  that  the  Legislature 
passed  the  act  of  1885,  c.  68,  to  the  effect 
that  on  the  trial  of  any  person  for  rape, 
or  any  felony  whatsoever,  when  the  crime 
charged  shall  include  an  assault  against  the 
person,  the  jury  may  acquit  of  the  felony 
and  find  a  verdict  for  the  assault  against 
the  person  indicted,  if  the  evidence  warrants 
such  finding;  and  the  statute  further  pro- 
vides that,  where  the  conviction  is  for  the 
inferior  offense,  the  court  shall  have  the 
power  to  imprison  the  person  so  found  guilty 
of  an  assault  for  any  time  now  allowed  by 
law,  where  in  cases  of  conviction  the  like 
punishment  might  be  imposed,  if  the  indict- 
ment had  been  originally  for  an  assault  of  a 
like  character.  The  Legislature  did  not  mean 
to  create  separate  and  distinct  criminal  of- 
fenses, such  as  assault  with  a  deadly  weap- 
on, assault  with  serious  damage,  assault 
upon  a  woman  when  the  man  is  over  18 
years  of  age,  or  any  other  kind  of  assault 
which  is  aggravated  in  its  circumstances  or 
of  serious  and  lasting  damage  in  its  conse- 
quences. .  There  is  but  one  offense— the 
crime  of  assault — and  the  varying  degrees 
of  aggravation  were  mentioned  only  for  the 
purpose  of  graduating  the  punishment  To 
hold  otherwise  would  defeat  the  manifest  In- 
tention of  the  Legislature.  It  must  be  ob- 
served tliat  the  language  of  the  statute  is 
that,  if  the  indictment  is  for  rape,  or  any 
felony  whatsoever,  '*and  the  crime  charged 
shall  include  an  assault  against  the  person," 
the  jury  "may  find  a  verdict  against  the  de- 
fendant for  assault"  It  does  not  describe 
the  kind  of  assault,  but  refers  to-  an  assault 
generally,  and  without  regard  to  its  degree 
of  punishment  under  the  law.  If  the  as- 
sault is  of  that  kind,  which,  if  committed 
with  Intent  to  ravish  or  to  commit  any  other 
felony,  would  subject  him  to  punishment 
for  tiie  offense  so  charged,  if  convicted  of 
the  same,  then,  subject  to  the  rule  already 
stated,  he  can  be  punished  at  the  discretion 
of  the  court,  if  convicted  of  the  assault  only. 
Can  it  be  doubted  that  this  assault  is  of 
that  kind,  unless  it  is  held  that  a  man,  or 
boy  over  18  years  old,  cannot  be  convicted 
of  an  assault  with  intent  to  ravish,  or  to 
commit  any  other  felony?  It  is  best,  and 
certainly  safe,  that  the  court  should  require 
the  jury,  under  a  special  issue  submitted,  to 
find  the  facts  necessary  to  determine  the 
grade  of  punishment  and  we  strongly  com- 
mend this  practice  to  the  judges.  There 
are  one  or  more  cases  in  which  this  same 
suggestion  has  been  made. 

The  recent  decisions  in  State  v.  Shuford, 
152  N.  O.  809,  67  S.  E.  923,  and  Ex  parte 
HoUey,  154  N.  O.  163,  69  S.  E.  872,  Illustrate 
the  view  we  have  taken.  In  the  last-dted 
case  it  was  held,  as  it  was  in  the  Shuford 
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Case,  that,  while  the  statute  graded  the 
punishment  of  larceny  according  to  the  val- 
ue of  the  stolen  goods,  it  did  not  create  any 
new  offense,  and  the  value  of  the  property 
iaken  was  not  an  essential  element  of  the 
crime,  hut  the  provision  was  inserted  in  the 
statute  only  for  the  purpose  of  ameliorat- 
ing the  punishment,  if  it  is  shown  on  the 
trial  by  the  defendant,  or  if  it  otherwise 
appears,  that  the  goods  are  of  less  value 
than  $20.  And  so  in  this  case  the  age  of 
the  man  is  mentioned  merely  to  aggravate 
the  offense  and  to  increase  the  maximum  of 
punishment  A  male  infant  under  the  age 
of  14  years  Is  presumed,  at  common  law, 
incapable  to  commit  a  rape;  but  a  boy  14 
years  old  could,  at  common  law,  commit  an 
unlawful  assault  upon  a  woman.  If  he  is 
indicted  for  the  crime,  is  it  necessary  to 
state  his  age?  The  courts  of  all  Jurisdic- 
tions have  answered  that  question  in  the 
negative.  The  matter  contained  in  the  last 
proviso  was  not  Intended  to  be,  and  is  not, 
descriptive  of  the  offense,  as  in  State  v. 
Connor,  142  N.  0.  702,  55  S.  B.  787,  and 
State  V.  Burton,  138  N.  C.  576,  50  S.  E.  214, 
but  it  was  intended  to  leave  it  to  the  Judge, 
upon  conviction  of  an  assault,  to  say  what 
the  sentence  shall  be. 

The  authorities  to  the  effect  that  it  is  not 
necessary  to  allege  the  age  in  the  indict- 
ment, even  where  the  age  of  capacity  is 
raised  by  statute  from  14  years — the  com- 
mon-law limit — to  16  years  or  more,  are 
very  numerous;  the  age  being  held  to  be  a 
matter  of  defense.  "The  oflOice  of  a  proviso 
generally  is,  either  to  except  something  from 
the  enacting  clause,  to  qualify  or  restrain 
Its  generality,  or  to  exclude  some  possible 
ground  of  misinterpretation  of  its  extending 
to  cases  not  intended  to  be  brought  within 
its  purview."  Potter's  Dwarrls  on  Statutes, 
page  118;  State  v.  Goulden,  134  N.  0.  743, 
47  S.  B.  450;  Huddleston  v.  Francis,  124  111. 
195,  16  N.  E.  243;  and  Sutton  v.  People,  145 
111.  279,  34  N.  E.  420,  and  authorities  cited. 
In  that  case  it  is  said :  "At  common  law, 
a  boy  under  14  years  of  age  was  conclusive- 
ly presumed  incapable  of  committing  a  rape, 
and  that  strictness  is  adhered  to  in  some 
Jurisdictions  in  this  country;  but  it  has 
never  been  held  that,  in  charging  the  crime 
as  defined  at  common  law,  it  was  necessary 
to  aver  that  the  accused  was,  at  the  time, 
of  the  age  of  14  years  or  upwards"— citing 
2  Wharton  on  Criminal  Law,  }  1458;  Com- 
monwealth V.  Scannel,  11  Cush.  (Mass.)  547; 
People  V.  Ah  Yek,  29  Cal.  575;  Word  v. 
State,  12  Tex.  App.  174;  Cornelius  v.  State, 
13  Tex.  App.  349.  In  Rex  v.  Jarvis,  1  East, 
^3,  Lord  Mansfield  said:  "It  is  a  known 
distinction  that  what  comes  by  way  of  pro- 
viso in  a  statute  must  be  insisted  on,  by 
way  of  defense,  by  the  party  accused;  but, 
where  exceptions  are  in  the  enacting  part 
of  the  law,  it  must  appear  in  the  charge  that 
tke  defendant  does  not  fall  within  any  of 


them."  It  must  be  borne  in  mind  that  the 
proviso  to  Revisal,  S  3620,  inserted  by  the 
act  of  1911,  c.  193,  does  not  refer  directly 
to  the  enacting  clause  of  the  statute,  but  tu 
a  former  proviso  in  the  section,  which  with- 
drew certain  assaults,  simple  in  their  char- 
acter, from  the  operation  of  the  enactin:; 
clause;  and  the  proviso  of  1911  was  merely 
passed  to  prevent  assaults  by  a  man,  or  a 
boy  over  18  years  of  age,  upon  a  woman, 
from  being  included  in  the  first  proviso  of 
the  section.  It  was  clearly  the  purpose  of 
the  Legislature  to  clarify  the  meaning  of  tlie 
section,  and  it  was  not  intended  to  create 
or  define  any  new  offense,  but  the  new  clause 
related  exclusively  to  the  degree  of  punish- 
ment for  such  aggravated  assault,  it  still 
being  an  assault  as  formerly;  and  by  tlie 
terms  of  the  last  proviso  it  was  placed  in 
ithe  same  class  with  all  other  assaults,  at- 
tended with  circumstances  enhancing  de- 
fendant's guilt,  and  calling  for  a  greater 
penalty.  The  case  of  State  v.  Knighten, 
39  Ore.  63,  64  Pac.  866,  87  Am.  St.  Rep.  647, 
is  so  much  in  point  and  bears  such  a  close 
resemblance  to  the  case  at  bar,  that  we  are 
permitted  to  quote  liberally  from  it: 

**The  statute  provides  that,  'if  any  person 
over  the  age  of  sixteen  years  shall  carnally 
know  any  female  child  undw  the  age  of 
sixteen  years,'  etc.,  he  shall  be  deemed 
guilty  of  rape.  It  is  argued  that  under  this 
statute  the  age  of  tlie  defendant  is  an  es- 
sential ingredient  of  the  crime,  and  must  be 
averred  in  the  indictment  But,  as  we  un- 
derstand the  statute,  its  only  effect  is  to 
raise  the  age  of  capacity  of  the  male  from 
14,  as  it  was  at  conmion  law,  to  16  years. 
At  common  law,  a  boy  under  14  years  of 
age  was  presumed  to  be  physically  incapable 
of  committing  the  crime  of  rape,  but  (as 
we  have  seen)  it  was  never  held  that  it  was 
necessary  to  allege  the  age  of  the  defendant 
in  an  indictment  for  that  crime.  16  Am.  & 
Eng.  Enc.  Law  (1st  Ed.)  315;  Commonwealth 
V.  Scannel,  11  Gush.  [Mass.]  547;  Sutton  v. 
People,  145  111.  279,  34  N.  E.  420;  State  v. 
Ward,  35  Minn.  182,  28  N.  W.  192.  Nor  is  it 
necessary  under  the  statute.  If  the  defend- 
ant was  below  the  requisite  age,  it  is  a  mat- 
ter of  defense.  Mr.  Bishop  says  the  age  of 
the  defendant  need  not  be  set  out,  'though 
the  statutory  words  are  *'any  person  of  the 
age  of  fourteen  years  and  upwards,  who 
shall  have  carnal  knowledge."  If  he  is  be- 
low 14,  it  is  simply  matter  for  defense.' 
Bishop,  Stat.  Crimes  (2d  £3d.)  §  482.  The 
statute  of  California  provided  that  *any  per- 
son of  the  age  of  fourteen  years  and  up- 
ward, who  shall  have  carnal  knowledge  of 
any  female  child  under  the  age  of  ten  years, 
either  with  or  without  her  consent,  shall  be 
adjudged  guilty  of  the  crime  of  rape;'  and 
in  People  v.  Ah  Yek,  29  Cal.  576,  it  was 
held  that  an  indictment,  silent  as  to  the 
age  of  the  defendant,  was  good.  Mr.  Justice 
Sawyer,  speaking  for  the  court,  said:    'It 
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does  not  appear  npon  the  face  of  the  indict- 
ment that  defendant  was  tinder  14  years 
of  age,  and  we  see  no  better  reason  for 
averring  that  he  is  over  14  than  in  any 
other  criminal  case  for  averring  that  the 
party  charged  Is  of  such  an  age  as  to  render 
him  capable  in  law  of  committing  the  crime. 
His  capacity  to  commit  the  crime  is  as  much 
an  element  in  the  crime  in  one  case  as  in 
the  other.'  See,  also,  People  v.  Wessel,  08 
Cal.  352,  33  Pac.  216.  The  statute  of  Ver- 
mont also  made  it  an  offense,  punishable  the 
same  as  rape,  for  a  person  over  the  age  of 
16  years  to  carnally  know  a  female  person 
under  the  age  of  14  years,  with  or  without 
her  consent;  and  in  State  v.  Sullivan,  68 
Vt  640,  35  Atl.  479,  it  was  held  that  it  was 
not  necessary  to  allege  in  the  indictment  the 
age  of  the  defendant,  but  that,  if  he  was 
under  16  years  of  age,  it  was  a  mere  matter 
of  defense.  We  are  of  the  opinion,  there- 
fore, that  the  indictment  is  sufficient.'* 

There  are  numerous  authorities  sustaining 
that  view  of  the  law,  and  several  of  them 
are  reviewed  in  the  case  already  cited.  State 
V.  McNair,  93  N.  G.  628,  has  some  bearing 
upon  the  question,  although  not  directly  in 
point  It  recognizes  that  the  age  of  the  de- 
fendant in  such  cases  as  this  is  a  matfer  for 
proof  by  him,  if  not  descriptive  of  the  of- 
fense, as  in  State  v.  Connor,  supra. 

But  Revisal,  §  3269,  provides  that  "upon 
the  trial  of  any  indictment,  the  prisoner  may 
be  convicted,  of  the  crime  charged  therein, 
or  of  a  less  degree  of  the  same  crime."  This 
language  is  broad  enough  to  cover  the  case. 
Under  that  section,  when  the  charge  is  of 
an  assault  with  intent  to  ravish,  the  prison- 
er may  be  convicted  of  an  assault  upon  a 
woman,  and  if  it  is  found  that  he  was  over 
18  years  of  age  at  the  time  the  offense  was 
committed  he  may  be  punished,  as  for  an 
aggravated  assault,  under  Revisal,  §§  3268, 
3620,  whether  his  age  is  stated  in  the  in- 
dictment or  not  State  v.  West,  39  Minn.  321, 
40  N.  W.  249;  State  v.  Baldridge,  105  Mo.  319, 
16  S.  W.  890;  Boiling  v.  State,  98  Ala.  80.  12 
South.  782;  Storrs  v.  State,  129  Ala.  101,  29 
South.  778.  It  has  frequently  been  held  by 
courts  in  states  having  statutes  substantially 
like  ours  that,  upon  the  indictment  for  an 
assault  with  intent  to  kill,  or  to  commit 
rape,  the  defendant  may  be  convicted  of  an 
aggravated  assault,  under  a  statute  creat- 
ing that  as  a  distinct  offense,  although  it  is 
not  by  that  name  alleged  in  the  indictment; 
it  being  considered  within  the  description  of 
the  other  crime,  which  is  properly  averred. 
Pittman  v.  State,  25  Fla.  648,  6  South.  437; 
State  V.  Robinson,  31  S.  C.  453,  10  S.  BI  101. 
In  the  case  of  State  v.  Sullivan,  68  Vt  540, 
35  Atl.  479,  the  court  held  that  it  was  un- 
necessary to  allege  the  age  of  the  defend- 
ant to  be  over  16  years,  as  provided  by  the 
statute  of  that  state,  and  that,  under  an 
indictment,  not  alleging  such  age,  for  an  as- 
sault with  intent,  forcibly  and  against  her 
consent,  to  ravish  a  child  less  than  14  yeara 


old,  a  conviction,  upon  evidence,  for  an  as- 
sault under  the  statute,  which  provides  for 
the  punishment  of  one  over  16  years  of  age, 
who  carnally  knows  a  female  under  14  years 
of  age,  even  with  her  consent  was  proper. 
See,  also.  Commonwealth  v.  Scannel,  11  Cush. 
(Mass.)  547;  Bishop,  St  Cr.  (2d  Ed.)  f  482; 
Wilkinson  v.  Dutton,  113  B.  C.  L.  (3  Best  & 
S.)  821.  Several  of  the  states  have  passed 
statutes  creating  a  separate  and  distinct  of- 
fense by  the  name  of  "assault  by  an  adult 
upon  a  female,"  and  some  of  these  courts 
have  held  that  it  is  necessary,  for  that  rea- 
son^ that  the  fact  of  being  an  adult  should 
be  alleged  in  the  indictment;  it  being  a  nec- 
essary ingredient  of  the  offense.  Blackburn 
V.  State,  39  Tex.  153.  But  courts  hold,  in 
regard  to  facts  similar  to  those  in  this  case, 
and  this  seems  to  be  the  better  accepted  doc- 
trine, that  there  is  a  presumption  of  capacity 
(capaz  doll),  or  that  a  defendant  is  an  adult  or 
of  sufficient  age  to  know  right  from  wrong, 
and  it  is  Incumbent  upon  him  to  show  the 
contrary,  or,  at  least,  that  he  is  under  that 
age,  say  between  7  and  14  years,  when  the 
burden  may  shift  to  the  state  to  prove  that 
he  actually  had  the  capacity  to  know  the 
true  quality  and  nature  of  his  act;  that  is, 
whether  it  is  forbidden  by  morality  and  law, 
or  not  This  is  not  like  the  cases  of  State 
V.  Lanier,  88  N.  C.  658,  and  State  v.  Wll- 
son,  101  N.  C.  730,  7  S.  B.  872.  in  which  it 
was  held  that  an  indictment  for  embezzle- 
ment must  negative  the  fact  of  defendant 
being  an  apprentice,  or  under  the  age  of  16 
years.  Those  exceptions  are  contained  in 
the  body  of  the  enactment  and  are  descrip- 
tive of  the  offense. 

[2]  Defendant's  counsel  argued  that  under 
our  numerous  decisions  in  regard  to  tne  Ju- 
risdiction of  a  Justice  of  the  peace  in  crim- 
inal matters,  it  was  held  to  be  necessary 
that  the  indictment  should  allege  the  facts 
and  circumstances  showing  Jurisdiction  in 
the  court,  as  that  an  assault  was  committed 
with  a  deadly  weapon,  or  with  intent  to 
commit  a  rape,  or  more  than  12  months  be- 
fore the  finding  of  the  bill,  but  that  where 
there  is  a  conviction  of  a  simple  assault, 
even  under  a  bill  alleging  the  use  of  a  deadly 
weapon,  or  that  serious  damage  was  done, 
the  punishment  is  limited  to  $50  fine  or  30 
days  imprisonment  The  conviction  in  this 
case,  though,  was  not  for  a  simple  assault 
but  for  a  very  aggravated  one.  The  defend- 
ant can  gain  nothing  by  this  argument  If 
a  simple  assault  was  charged  in  the  bill,  the 
superior  court  had  Jurisdiction,  for  it  may  be 
that  no  "Justice  of  the  peace  had  proceed- 
ed to  take  official  cognizance  of  the  crime 
within  12  months  after  its  commission,"  in 
which  case  the  superior  court  could  retain 
Jurisdiction,  as  the  burden  is  upon  the  de- 
fendant to  show  the  fact  that  Jurisdiction 
had  been  taken  by  a  magistrate  within  said 
time;  it  being  matter  of  defense.  Pell's  Re- 
visal 1908,  §  1427,  and  cases  in  notes. 
I     [3]  So  when  the  indictment  charged  an  as- 
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sault  with  a  deadly  weapon,  describing  the 
same,  or  with  serious  damage,  With  proper 
averments  as  to  the  extent  of  the  damage, 
the  superior  conrt  can  punish,  upon  convic- 
tion of  a  simple  assault,  nothing  more  ap- 
pearing; and  it  is  only  where  there  is  a 
conviction  of  a  simple  assault,  under  an  in- 
dictment which  upon  its  face  shows  Juris- 
diction in  the  superior  court,  and  the  fur- 
ther allegation  or  finding  that  the  12  months 
since  the  commission  of  the  offense  had  not 
elapsed,  that'the  Jurisdiction  of  the  superior 
court  is  ousted.  Peirs  Revisal,  supra.  But 
we  do  not  understand  how  the  decisions  up- 
on those  questions  can  help  the  defendant, 
as,  upon  a  bill  charging  an  offense  (dearly 
within  the  Jurisdiction  of  the  court,  he  has 
be^  convicted  of  an  aggravated  assault  We 
have  not  laid  any  stress  upon  the  provision 
as  to  offenses  committed  within  one  mile  of 
the  place  where  the  court  is  held,  and  during 
its  session,  as  it  was  not  of  sufficient  conse- 
quence to  require  more  than  passing  notice. 

In  no  view  of  the  case  was  there  any  er- 
ror committed  by  Associate  Justice  Allen, 
when  he  refused  to  discharge  the  prisoner, 
but  remanded  him,  as  set  forth  in  his  order. 

No  error. 


(156  N.  a  486) 

ZAOHARY  V.  NORTH  CAROLINA  R-  CXX 

(Supreme  CSonrt   of  North   Oarolina.     Nov.  9, 

1911.) 

1.  ComcBBOB  (I  27*)— Gabbikbs— Bailboads— 
Interstate  Commebob. 

A  railroad  corporation  whose  tracks  lay 
wholly  within  a  certain  state  did  not,  by  leas- 
ing its  tracks  to  a  railroad  corporation  eneaged 
in  interstate  commerce,  itself  engage  in  inter- 
state commerce. 

[Ed.   Note. — For  other  cases,  see  Gommeroe, 
Cent  Dig.  |  25 ;    Dec.  Dig.  |  27.«3 

2.  Bailboads  (S  259*)— Opebation— liBASSs— 
Liability  of  Lessor. 

The  lessor  of  a  railroad  is  responsible  for 
all  negligence  of  its  lessee  in  the  conduct  of 
the  business  of  the  road,  regardless  of  whether 
such  acts  occur  in  intrastate  or  interstate  com- 
merce. 

[Ed.    Note.— For   other  cases,  see   Railroads, 
Cent.  Dig.  §§  802^16;    Dec.  IMg.  (  259.*] 

8.  Coumebce  (S  27*)— Interstate  CouuERC]l^— 
EicPLOTEB's  Liability. 

A  fireman,  whose  run  was  wholly  within 
the  state,  having  oiled  and  prepared  his  engine, 
which  was  not  then  attached  to  anv  train,  was 
killed  while  crossing  the  tracks  to  his  boarding 
house  for  a  personal  purpose.  His  engine  was 
to  have  hauled  some  freight,  which  was  inter- 
state commerce,  but  the  road  upon  which  it 
operated  was  not  an  interstate  carrier,  though 
the  lessee  of  the  road  was  engaged  in  such 
commerce.  Heldy  that  the  federal  employer's 
liabiUty  act  (Act  April  22,  1908,  c.  149,  35 
Stat  65  [U.  S.  Comp.  St.  Supp.  1909.  p.  1171]), 
which  applies  only  to  a  carrier  by  railroad  white 
engaged  in  interstate  commerce,  and  only  to  an 
«mploy6  suffering  injury  while  employed  in  such 
commerce,  did  not  apply,  for  the  fireman  was 
not  then  engaged  in  interstate  commerce. 

[Sd.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  S  27.«1 


4.  Bailboads  (|  282*)— Ikjubies  to  Pkbsonb 
ON  Tbaokb— Actions— EviDEiTCE. 

In  an  action  for  the  death  of  a  locomotive 
fireman,  killed  while  crossing  the  tiacks  in  a 
railroad  yard,  eoing  from  his  engine  to  his 
boarding  house  by  the  usual  path,  evidence  of 
negligence  creating  a  liability  for  his  death 
held  sufficient  to  go  to  the  jury. 

[E^.  Note.— For  other  cases,  see  Bailroads* 
Dec.  Dig.  I  282.*] 

5.  Bailboads  (|  282*)— Injury  to  Licensed— 
Contbibutoby  Neoliqencb— Question  fob 
Jubt. 

Where  a  fireman,  after  cleaning  and  oiling 
his  engine,  which  was  not  yet  attached  to  the 
train,  left  it,  and  in  crossing  the  tracks  to  his 
boarding  house  was  struck  and  killed  bv  a 
switch  engine,  moving,  tender  forward,  witnoat 
any  light  or  flagman,  and  another  engine  near^ 
by  was  making  a  y^^  loud  noise,  and  the  night 
was  very  dan,  the  nreman  was  not,  as  a  mat- 
ter of  law,  guilty  of  contributory  negligence; 
it  being  the  custom  of  the  employes  to  cross 
the  tracks  as  he  did. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Dec.  Dig.  §  282.«1 

6.  Tbial  (§§  159,  168*)— Taking  Case  tbom 
JuBY— Nonsuit. 

Where,  in  an  action  for  the  death  of  one 
killed  by  a  train,  it  appears  from  the  evidence 
of  the  plaintiff  that  bis  intestate  was  guilty 
of  contributory  negligence,  the  court  may  grant 
a  nonsuit,  or  direct  a  veraict  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S§  159,  168.*] 

7.  Bailboads  (S  282*)— Injubibs  to  Pebsonb 
ON  Tbacks— Look  and  Listen  Bulb. 

While  a  railroad  employ^  must  use  rea- 
sonable care  In  crossing  the  railroad  tracks,  his 
failure  to  look  and  listen  before  crossinf;  such 
tracks,  in  the  performance  of  his.  duty,  is  not, 
as  a  matter  of  law,  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Dec  Dig.  I  282.*1 

Appeal  from  Superior  Court,  Guilford 
County;  Daniels,  Judge. 

Action  by  James  A.  Zachary,  as  adminis- 
trator of  Herbert  H.  Burgess,  deceased, 
against  the  North  Carolina  Ballroad  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

The  action  was  for  damages  for  the  n^- 
ligent  killing  of  Herbert  H.  Burgess,  a  fire- 
man in  the  employment  of  the  Southern 
Railway  Company,  the  lessee  of  the  defend- 
ant, at  Selma,  N.  C,  April  29,  1909. 

These  Issues  were  submitted  to  the  Jury: 

"(1)  Was  the  Intestate  of  the  plaintiff 
killed  by  the  negligence  of  the  lessee  of  the 
defendant  as  alleged  In  the  complaint?  An- 
swer:   Yes. 

"(2)  Did  the  Intestate  of  the  plaintiff  con- 
tribute to  his  death  by  his  own  negligence? 
Answer:  No. 

"(3)  What  amount,  if  any,  is  the  plaintiff 
entitled  to  recover?    Answer:    $2,000.'* 

Wilson  &  Ferguson  and  John  K.  Oraves^ 
'for  appellant.  John  A.  Barrlnger,  G.  8.  Brad- 
shaw,  and  Thomas  H.  CalTert,  for  appellee. 

BBOWN,  J.  There  are  23  assignments  of 
error  in  the  record;  none  of  them  relating  to 
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the  reception  or  rejection  of  evidence  Gniese 
assignments  present  for  consideration  the 
three  principal  contentions  of  the  defendant: 
<1)  That  the  act  of  Congress  of  April  22, 1908» 
known  as  the  federal  employer's  liability 
act,  applies,  and  that  the  cause  shonld  have 
been  determined  under  the  provisions  of  that 
act  <2)  That  there  Is  no  sufficient  evidence 
of  negligence.  (3)  That,  in  any  view  of  the 
evidence,  the  intestate  was  guilty  of  such 
contributory  negligence  as,  under  the  law  of 
this  state,  bars  recovery. 

Does  the  federal  act  apply? 

Plaintiffs  intestate  was  fireman  of  engine 
862,  which  was  standing  at  the  time  of  the 
occurrence  on  the  cinder  track  at  Selma,  N. 
O.  He  had  been  oiling  his  engine  and  pre- 
paring It  to  take  a  train  from  Selma  to 
Greensboro,  which  was  made  up  at  Selma. 
He  started  across  the  tracks  to  go  to  his 
boarding  house  before  leaving,  and  was 
struck  and  killed  by  a  local  switch  engine, 
which  at  the  time  was  backing  down'  the 
main  line  for  the  purpose  of  cutting  out  two 
cars,  which  had  come  in  from  Pinners  Point, 
Va.,  on  train  72,  for  transportation  to 
Oreensboro,  N.  0.  Train  72  Is  known  as  the 
Pinners  Point  train,  via  Selma,'  to  Golds- 
horo,  N.  C.  Engine  862  was  not  attached  to 
any  cars  at  the  time,  but  was  being  prepared 
to  haul  a  train  from  Selma  to  Greensboro, 
<M)mposed  of  miscellaneous  cars.  All  cars 
brought  in  from  Pinners  Point,  Va.,  by  train 
72,  for  points  west  of  Selma,  are  Included  in 
this  train.  We  are  of  opinion  that  the  fed- 
eral act  does  not  apply,  and  that  the  case 
was  properly  tried  under  the  state  law.  The 
act  applies  only  to  a  carrier  by  railroad 
while  engaging  in  interstate  commerce,  and 
only  to  an  employ^  "sufPering  injury  while 
he  is  employed  by  such  carrier  in  such  com- 
merce." 

[1]  The  point  was  not  discussed  on  the  ar- 
gument or  In  the  briefs,  but  It  occurs  to  us 
that  the  North  Carolina  Railroad  Is  not  an 
Interstate  railroad;  nor  is  that  corporation 
Itself  engaged  in  interstate  commerce.  Its 
tracks  and  property  lie  wholly  within  the 
state  of  North  Carolina,  extending  from 
Goldsboro  to  Charlotte.  It  is  true  the  tracks 
and  property  are  leased  to  the  Southern 
Railway  Company,  a  corporation  of  another 
state,  that  is  engaged  In  both  inter  and  Intra 
state  commerce,  but  that  does  not  neces- 
sarily make  the  North  Carolina  Railroad 
Company  an  interstate  carrier,  within  the 
meaning  of  the  act  of  Congress,  any  more 
than  A.  would  be  made  a  wholesale  grocery 
merchant,  because  he  had  leased  his  ware- 
house to  B.,  who  conducted  such  business  in 
It,  and  had  assumed  responsibility  for  B.'s 
debts.  The  corporation,  known  as  the  North 
Carolina  Railroad  Company,  is  In  existence, 
has  Its  officers  and  directors,  receives  its  an- 
nual rents  from  Its  lessee,  the  Southern  Rail- 
way Company,  and  distributes  them  among 
its  stockholders ;   but  It  Is  not  an  interstate 


I  carrier,  within  the  meaning  of  the  federa' 
act 

[2]  It  is  also  true  that  this  court  has  held, 
In  Logan  v.  Railroad,  116  N.  C.  941,  21  S. 
E.  959,  that  this  lessor  Is  responsible  for  all 
acts  of  negligence  of  its  lessee  occurring  in 
the  conduct  of  business  on  the  lessor's  road ; 
It  matters  not  what  kind  of  commerce  the 
lessee  is  engaged  In  at  the  time.  But  that 
is  because  a  railroad  corporation  cannot  es- 
cape Its  responsibility  by  leasing  its  road. 
It  is  still  liable  for  its  lessee's  acts,  of  com- 
mission and  omission,  whether  they  occur  In 
Interstate  or  intrastate  commerce,  although 
the  lessor  is  not  actually  engaged  in  either 

[31  We  do  not  think  the  federal  act  ap- 
plies, for  the  reason  that  the*^  deceased  at  the 
time  when  killed  was  not  employed  by  the 
Southern  Ballway,  the  lessee,  In  Interstate 
commerce.  At  the  time  he  was  killed,  the 
deceased  was  not  engaged  in  an  act  of  any 
kind  of  commerce.  He  was  on  his  way  to  his 
boarding  house  for  a  purpose  entirely  per- 
sonal to  himself,  and  not  on  the  carrier's 
business.  The  deceased  had  oiled  and  pre- 
pared his  engine  to  make  the  run  from  Sel- 
ma to  Greensboro,  points  within  this  state. 
The  engine  was  stationary  and  had  not  been 
attached  to  any  cars.  The  deceased  was  on  * 
his  way  to  his  boarding  house,  and  was  kill- 
ed by  a  local  switch  engine,  which  was  then 
unattached  to  any  cars,  but  going  for  two 
cars  from  Pinners  Point,  Va.,  for  the  pur- 
pose of  attaching  them  to  the  train  that 
engine  862  was  expected  to  pull.  So  far  as 
the  evidence  shows,  the  deceased  nor  his  en- 
gine had  ever  been  engaged  in  any  other 
work,  except  this  local  run  from  Selma  to 
Greensboro.  If  the  contention  of  the  de- 
fendant can  be  maintained,  then  it  follows 
that  all  employ^  of  railways  that  do  an 
interstate  business  are  necessarily  employed 
in  interstate  commerce.  The  ticket  seller, 
who  sells  a  ticket  to  a  traveler  going  beyond 
the  state,  the  car  cleaner  who  cleans  the 
car  he  is  to  travel  In,  the  man  who  loads 
the  engine  tender  with  coal  which  is  to  pull 
him,  and  the  gatekeeper  who  examines  his 
ticket  and  passes  him  onto  his  car,  are  all 
employed  in  interstate  commerce. 

The  employer's  liability  act  of  1906  (Act 
June  11,  1906,  c.  3073,  84  Stat  232  [U.  S. 
Comp.  St.  Supp.  1909,  p.  1148])  was  declared 
repugnant  to  the  Constitution,  because  by  its 
terms  It  embraced  all  employes  of  a  railroad, 
interstate  and  intrastate,  and  that  the  two 
were  so  interblended  In  the  statute  that  they 
were  Incapable  of  s^aratlon.  Employer's 
Liability  Cases,  207  U.  S.  463,  28  Sup.  Ct 
141,  62  L.  Ed.  297.  If  the  contention  of  the 
learned  counsel  for  def^idant  be  well  found- 
ed, then  the  subsequent  act  of  1908  would 
apply  to  all  employ^  of  a  railway  engaged 
In  both  kinds  of  commerce,  however  remotely 
they  are  connected  with  it  This  would  ac^ 
complish  the  very  end  which  it  would  seem 
could  not  be  accomplished  by  the  federal 
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Congress  nhder  the  first  act.  This  conten- 
tion would  extend  the  power  of  Congress  to 
almost  every  conceivable  subject  of  railway 
transportation  however  Inherently  local,  and 
would  destroy  the  authority  of  the  states 
over  matters  which,  from  the  beginning,  have 
been  imder  their  control. 

[4,  S]  Was  the  evidence  of  negligence  suf- 
ficient to  justifly  the  court  in  submitting  the 
matter  to  the  Jury?  We  think  it  was.  The 
evidence  offered  by  plaintiff  tends  to  prove 
that  the  deceased  was  compelled  to  cross  the 
several  tracks  of  the  railroad  to  go  from  his 
engine  to  his  residence;  that  it  was  custom- 
ary for  all  employes  to  pass  to  and  fro  over 
these  tracks;  that  it  was  dark  at  the  time, 
and  the  switching  engine  was  running  back- 
wards, tender  foremost,  from  15  to  20  miles 
an  hour.  Two  witnesses  testify  that  there 
was  no  light  whatever  on  the  end  of  the  ten- 
der that  was  moving  forward,  nor  any  flag- 
man there.  This  is  ample  evidence  of  negli- 
gence to  go  to  the  Jury.  Ray  v.  Railroad, 
141  N.  C.  84,  53  S.  E.  622;  Smith  v.  Railroad, 
132  N.  C.  819,  44  S.  E.  663;  PumeU  v.  Rail- 
road. 122  N.  C.  832,  29-  S.  E.  953.  Was  the 
plaintiff's  intestate,  in  any  view  of  the  evi- 
dence, guilty  of  such  contributory  negligence 
*as  bars  recovery?  We  think  not,  and  that 
his  honor  properly  submitted  that  matter  to 
the  consideration  of  the  jury. 

[6]  Had  it  appeared  from  the  evidence  of- 
fered by  plaintiff  that  this  intestate  was 
guilty  of  contributory  negligence,  it  is  set- 
tled by  precedents  that  the  court  may  sus- 
tain the  motion  to  nonsuit,  or  direct  a  ver- 
dict upon  that  issue.  Baker  v.  Railroad,  150 
N.  C.  562,  64  S.  E.  506,  29  L.  R.  A.  (N.  S.) 
846;  Strickland  v.  Railroad,  150  N.  C.  4,  63 
S.  E.  161.  Under  the  conditions  surrounding 
the  Intestate,  we  cannot  say,  as  matter  of 
law,  that  in  any  view  of  the  evidence  he  was 
guilty  of  contributory  negligence.  His  honor 
properly  submitted  the  matter  to  the  jury  un- 
der what  is  commonly  known  as  the  rule  of 
the  prudent  man.  There  is  strong  evidence 
of  contributory  negligence,  but  the  evidence 
is  not  all  of  that  character  from  which  only 
one  inference  can  be  drawn. 

If  nothing  appeared  in  evidence,  except  the 
testimony  of  Oliver,  the  engineer  of  the 
switching  engine  that  killed  the  intestate,  it 
may  be  that  the  court  might  well  have  sus- 
tained the  defendant's  contention.  But  there 
are  many  facts  and  circumstances  in  evidence 
which  tend  to  exculpate  the  intestate,  and  to 
explain  his  conduct  The  Intestate  was  evi- 
dently in  a  hurry  to  go  to  his  residence  and 
return  to  his  engine;  he  was  compelled  to 
cross  six  tracks;  there  was  no  other  way;  it 
was  the  universal  custom  for  the  employes 
to  cross  these  tracks,  passing  to  and  fro  from 
their  places  of  residence  on  the  south  side; 
the  big  freight  engine  719  was  standing  on  a 
track  about  eight  feet  from  the  main  line,  with 
its  blower  on,  making  a  very  loud  noise,  so 
that  the  bell  of  the  switching  engine  could 


not  be  heard  by  the  intestate,  who  at  the 
time  came  from  behind  No.  719,  and  started 
to  step  on  main  track,  and  was  killed  by  the 
switch  engine.  The  engineer  of  that  engine 
says  that  the  intestate  did  not  look,  and  that 
if  he  had  looked  he  could  have  seen  the 
switch  engine.  That  is  the  construction  put 
by  the  engineer  upon  intestate's  conduct 
from  the  engineer's  point  of  view;  but,  under 
all  the  circumstances,  taking  the  evidence  as  a 
whole,  it  ought  not  to  be  held  to  be  conclusive. 
The  intestate  could  not  well  hear  the  ringing 
bell  or  the  approach  of  the  switch  engine  be- 
cause of  the  blowing  off  of  719.  It  was  dark, 
and  possibly  he  could  not  see  the  switch  en* 
gine.  He  had  the  right  to  rely  upon  the  in- 
variable requirements  that  an  approaching 
engine  will  display  a  headlight  at  night.  Had 
there  been  a  headlight,  he  would  probably 
have  seen  it  before  he  stepped  upon  the  track. 
The  absence  of  it  may  have  misled  him,  and 
lured  him  to  bis  death. 

[7]  While  an  employ^  must  exercise  reason- 
able care,  the  rule  that  one  who  crosses  a 
railroad  track  must,  as  a  matter  of  law,  look 
and  listen  before  doing  so  does  not  apply  In 
all  its  strictness  to  one  who  is  employed  in 
a  railroad '  yard,  and  whose  duties  make  it 
necessary  for  him  to  go  frequently  upon  the 
tracks.  Wolf  v.  Railroad,  54  N.  C.  571,  70  S. 
E.  993;  Sherrill  v.  RaUroad,  140  N.  C.  255, 
52  S.  E.  940;  Weiss  v.  Bethlehem  Iron  Co.,  88 
Fed.  23,  31  C.  C.  A.  363;  St  Louis,  etc.,  B. 
Co.  V.  Jackson,  78  Ark.  100,  93  S.  W.  746,  6 
L.  R.  A.  (N.  S.)  646;  Baltimore,  etc.,  R.  Co. 
V.  Peterson,  156  Ind.  364,  59  N.  E.  1044; 
Shoner  v.  Pennsylvania  Co.,  130  Ind.  170,  28 
N.  E.  616,  29  N.  B.  775;  McMarshall  v.  Chi- 
cago, etc.,  R.  Co.,  80  Iowa,  757,  45  N.  W. 
1005,  20  Am.  St.  Rep.  445;  Jordan  v.  Chicago, 
etc.,  R.  Co.,  58  Minn.  8,  59  N.  W.  633,  49  Am. 
St.  Rep.  486.  It  is  well  said  by  Mr.  Justice 
Manning,  in  his  clear  and  well-considered 
opinion  in  Farris  v.  Southern  Ry.,  151  N.  C. 
483,  66  S.  E.  457:  "WhUe  we  are  in  no  wise 
Inclined  to  relieve  the  person  crossing  the 
tracks  of  a  railroad  from  the  imperative 
duty  of  observing  the  measure  of  caution  so 
well  established  for  his  safety  by  the  well- 
considered  decisions  of  this  and  other  courts, 
yet  *it  cannot  always  be  said  that  he  is  guilty 
of  contributory  negligence,  as  a  matter  of 
law,  because  he  did  not  continue  to  look  and 
listen  at  all  times  continuously  for  approach- 
ing trains,  where  he  was  misled  by  the  com- 
pany, or  his  attention  was  rightfully  direct- 
ed to  something  else  as  well'  (3  Elliott  on 
Railroads,  §  1166a),  or  that  he  failed  to  look 
in  opposite  directions  at  the  same  moment 
of  time." 

Taking  into  consideration  the  whole  evi- 
dence, and  weighing  the  conditions  and  cir- 
cumstances surrounding  the  intestate,  we  are 
of  opinion  that  his  honor  properly  submitted 
the  question  of  contributory  negligence  to  the 
jury,  and  overruled  the  motion  to  nonsuit 
The  charge  is  a  full  and  clear  presentation 
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of  both  sides  of  the  controyersy,  and  we  find 
no  error  in  it  of  which  the  defendant  can 
Justly  complain. 
No  error. 


(167  N.  C.  181) 

BLLBTT  T.  ELLBTT. 

(Supreme  Court  of  North  Carolina.     Not.  22, 

1911.) 

1.  DivoBCE  (I  129*)  —  Actions,— Weight  of 

EVIDENCB. 

Plaintiff  in  divorce  need  not  prove  adultery 
by  clear,  cogent,  and  convincing  evidence;  a 
preponderance  of  the  evidence  being  sufficient. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §§  411-441;   Dec  Dig.  t  129.*] 

2.  EVIDBNCB  (I  506*)— Weiobt  ov  Etidsnoe— 
Civil  Actions. 

While   in   criminal    cases    the   state   must 

Srove  the  material  facts  beyond  a  reasonable 
oubt,  or  to  the  jury's  satisfaction,  in  civil  cases 
the  party  having  the  burden  of  proof  need  only 
prove  the  material  facts  by  a  preponderance  of 
the  evidence,  except  in  cases  of  an  equitable 
nature,  in  which  the  facts  would  have  formerly 
been  found  by  the  chancellor,  such  as  where  it 
is  sought  to  reform  a  written  instrument,  or 
prove  the  terms  of  a  lost  will»  etc.,  when  the 
evidence  must  be  dear,  strong  and  convincing. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2446-2448;   Dec.  Dig.  |  596.*] 

8.  DivoBCB  (§  64*)  — Grounds  — Adultebt  — 

Defense. 

The  fact  that  a  husband  willfully  abandoned 
his  wife  would  not  justify  her  adultery,  so  as 
to  prevent  him  from  procuring  a  divorce ;  she 
being  entitled  under  the  statute  to  alimony  and 
a  limited  divorce,  if  abandoned. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §§  190-196 ;  Dec.  Dig.  |  54.*3 

4.  Husband  and  Wife  (§  278*)— Separation 
Agreements— Vali  DiTT . 

A  separation  agreement  is  not  of  itself 
void,  because  against  public  policy;  the  law 
now  recognizing  the  validity  of  such  agreements 
under  certain  conditions,  as  shown  by  Code,  $ 
1831  (now  Revisal  1905,  §  2116),  providing  that 
every  woman  living  separate  from  her  husband, 
under  a  deed  of  separation,  shall  be  held  a  free 
trader. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  §§  104G-1053 ;  Dec.  Dig.  | 
278.*] 

5.  Husband  and  Wife  (§  283*)— Actions  for 
Support- Abandoned  Wife. 

Under  Code,  f  1292  (now  Revisal  1905,  | 
1567),  providing  that,  if  any  husband  separate 
himself  from  his  wife,  and  fail  to  provide  her 
with  necessary  subsistence,  she  may  apply  to 
the  judge  of  the  superior  court  to  have  a  rea- 
sonable subsistence  secured  for  her  and  her 
children  from  the  husband's  estate,  an  aban- 
doned wife  may  sue  her  husband  to  compel  the 
-support  of  herself  and  her  children,  without 
askmg  for  a  divorce. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Oent.Dig.  S§  1062-1073;  DecDig.  §283.*] 

Hoke,  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Rockingbam 
County;    Adams,  Judge. 

Action  by  F.'  M.  Ellett  against  Elizabeth 
B.  Ellett  From  a  judgment  for  defendant, 
plaintiif  appeals.  Reversed  and  remanded 
for  new  trial. 


-  F.  L.  Fuller,  C.  O.  McMicbael,  A.  D.  Ivle, 
and  W.  P.  Bynum,  for  appellant  A.  L. 
Brooks,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  for  an 
absolute  divorce,  brought  by  tbe  husband 
against  the  wife. 

[1, 2]  The  seventh  issue  was  as  follows: 
"C^  Did  the  defendant  commit  adultery  with 
one  George  B.  GaUlng,  as  alleged  in  the 
complaint?"  On  this  issue,  the  judge  charg- 
ed: *The  plaintiif  must  show  such  adulter- 
ous intercourse  by  evidence  which  is  clear, 
cogent,  and  convincing.  If  you  find  from 
the  evidence,  which  is  clear,  cogent,  and  con- 
vincing, that  tbe  defendant  committed  adul- 
tery with  George  B.  Gatllng,  your  answer 
to  the  seventh  issue  will  be,  'Yes.'  If  not 
your  answer  to  the  seventh  issue  will  be, 
'No.' "  The  exception  of  the  plaintiff  to  this 
charge  must  be  sustained..  In  criminal  cases 
the  burden  is  upon  the  plaintifT  to  prove 
the  charge  "beyond  a  reasonable  doubt"  or 
"to  the  satisfaction  of  the  jury."  But  in 
civil  cases  the  rule  is  that  the  party  upon 
whom  lies  the  burden  of  proof  is  called  vp- 
on  to  establish  his  allegation  merely  "by  the 
preponderance  of  the  evidence."  There  are 
some  exceptions  to  this  in  matters  of  an 
equitable  nature,  as  to  which  the  evidence 
must  be  "clear,  strong,  and  convincing." 
For  Instance,  when  a  party  asserts  and  en- 
deavors to  prove  by  parol  that  a  deed  which 
is  absolute  on  its  face  was  in  fact  a  mort- 
gage. 8  Encyc*  Ev.  714;  Watkins  v.  Wil- 
liams, 123  N.  C.  174,  31  S..E.  388;  Porter 
V.  White,  128  N.  C.  45,  38  S.  E.  24,  and  cases 
cited  therein.  The  same  rule  as  to  intensity 
of  proof  applies,  also,  where  a  party  seeks 
the  reformation  of  a  written  instrument 
Ely  V.  Early,  94  N.  C.  1;  Kornegay  v.  Ev- 
erett,  09  N.  C.  30,  5  S.  E.  418 ;  Hemphill  v. 
Hemphill,  99  N.  C.  436,  6  S.  E.  201 ;  Ware- 
house Co.  V.  Ozment  132  N.  C.  846,  44  S. 
E.  681.  Also  the  same  intensity  of  proof 
is  required  to  prove  the  terms  of  a  lost  will, 
and  there  are  a  few  other  instances.  But 
they  are  all  cases  In  which  formerly  the 
facts  would  have  been  found  by  the  chan- 
cellor. Such  intensity  of  proof  is  not  re- 
quired as  to  the  issues  in  divorce,  which  is 
an  action  at  law.  Certainly  it  has  never 
been  required  in  this  state. 

It  is  true  that  in  Kinney  y.  Kinney,  149 
N.  C.  321,  63  S.  E.  97,  the  judge  charged  the 
jury  that  the  evidence  of  adultery  must  be 
"strong,  convincing,  and  conclusive,"  but, 
notwithstanding  this  erroneous  charge,  the 
jury  found  the  issue  "Yes,"  and  therefore 
there  was  no  appeal  by  the  plaintiff  i^jrhlch 
would  have  presented  the  question  as  to  the 
correctness  of  that  part  of  tbe  charge. 

[3]  The  plaintiff  contends,  however,  that 
inasmuch  as  the  jury  found "  "Yes,**  in  re- 
sponse to  the  eighth  issue,  "Did  the  plain- 
tiff, before  the  time  of  the  alleged  adultery, 
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maliciously  turn  the  defendant  out  of  doors?'  r 
that  the  error  in  the  instruction  as  to  the 
intensity  of  the  proof  on  the  seventh  issue 
was  harmless  error.  But  this  proposition  is 
neither  good  law  nor  good  morals.  There 
is  no  legal  or  moral  reason  why  a  woman 
who  has  been  abandoned  by  her  husband, 
shall  be  privileged  to  commit  adultery  any 
more  than  if  she  were  a  widow  or  a  single 
woman.  It  is  true  that,  prior  to  the  act  of 
1872  (now  Bev.  §  1561  [2]),  such  was  deemed 
the  law  in  this  state  (Moss  y.  Moss,  24  N.  C. 
65),  and  that  the  same  was  practically  re- 
Iterated  after  that  act  in  Tew  v.  Tew,  80 
N.  C.  816,  80  Am.  Bep.  84,  but,  as  was  strong- 
ly intimated  in  Steele  v.  Steele,  104  N.  C. 
636,  10  S.  E.  707,  the  latter  decision  cannot 
be  sustained,  "and  was  evidently  tinged  by 
the  restrictive  ideas  of  the  older  law.'*  The 
court  further  says  in  the  latter  case  that 
the  reason  of  the  former  law  was  that  the 
wife,  having  no  property  (which  at  that  time 
all  belonged  to  the  husband,  as  the  law  was 
formerly),  might  be  forced,  and  probably 
would  be,  to  form  a  new  connection,  in  or- 
der to  obtain  a  support,  "but  now,  under  our 
statutes  of  1869,  1874,  and  1879  she  can  com- 
pel her  husband  to  provide  her  adequate  sup- 
port, both  for  herself  and  her  children." 
Steele  v.  Steele  in  effect  overruled  Tew  v. 
Tew  on  that  point 

[4,  S]  Nor  is  an  agreement  for  separation, 
as  formerly,  ipso  facto  void,  because  "against 
law  and  public  policy."  As  Smith,  G.  J., 
pointed  out  in  Sparks  v.  Sparks,  94  N.  C» 
532,  the  law  now  recognizes  the  validity, 
under  certain  conditions,  of  such  a  deed  by 
providing  in  Code,  §  1831  (now  Bev.  2116), 
^'that  every  woman  living  separate  from  her 
husband  «  •  «  under  a  deed  of  separa- 
tion, executed  by  said  husband  and  wife  cmd 
registered,  «  «  •  shall  be  deemed  and 
held  ♦  ♦  •  a  free  trader,"  etc.  Sparks 
V.  Sparks,  supra,  has  been  cited  as  authority 
in  Smith  v.  King,  107  N.  C.  273,  12  S.  E. 
67;  Cram  v.  Cram,  116  N.  C.  294,  21  S.  E. 
197.  Besides,  under  Code,  S  1292  (now  Bev. 
1567),  the  wife,  who  has  been  abandoned  or 
deserted,  by  her  husband,  can  sue  for  a  sup- 
port for  herself  and  children,  without  ask- 
ing for  a  divorce.  Cram  v.  Oam,  116  N.  C. 
288,  21  S.  E.  197;  Skittletharpe  v.  Skittle- 
tharpe,  130  N.  C.  72,  40  S.  E.  851 ;  Bidwell 
v.  Bidwell,  139  N.  C.  409,  52  S.  E.  55,  2  L. 
B.  A.  (N.  S.)  324,  111  Am.  St  Bep.  797.  Our 
older  authorities,  therefore,  which  made  the 
adultery  of  the  wife,  committed  after  de- 
sertion or  abandonment  by  her  husband,  no 
ground  for  divorce,  are  without  the  reason 
which  gave  support  to  such  rulings.  They 
have  now  as  little  support  in  law  as  they 
ever  had  in  morals. 

The  remedy  which  the  statute  gives  to  a 


wife,  abandoned  or  deserted  by  her  hus- 
band, is  alimony  and  divorce  a  mensa  et 
thoro.  It  does  not  privilege  either  one  to 
commit  adultery.  If  she  does,,  the  husband 
is  entitled  to  a  divorce.  This  was  the  ec- 
clesiastical law.  Nelson  on  Divorce,  f  430. 
His  wrong  does  not  authorize  her  to  commit 
a  greater  one.  She  can  go  ba<^  to  live  with 
him  after  his  desertion;  but  he  cannot  be 
required  to  live  with  her  after  her  adultery. 
The  American  decisions  are  conflicting,  being 
based  upon  statutes  of  varying  tenor. 

Besides,  in  this  case,  the  husband  placed 
the  wife  in  a  sanitarium  for  the  cure  of  ber 
habit  of  drunkoiness,  and  paid  her,  or  for  her 
benefit  regularly  $50  per  month  for  her  rap- 
port under  the  agreement  of  separation.  He 
also  paid  her  $400  per  year  rent  for  a  home 
worth  $5,000,  which  he  had  given  her,  and 
supported  the  children  himself.  She  was  not 
therefore  subjected  to  temptation  by  the 
necessity  of  procuring  a  support  which  was 
the  reason  for  the  rulings  of  the  court  in 
Tew  V.  Tew,  80  N.  C.  816,  30  Am.  Bep.  84, 
and  cases  prior  thereto. 

It  may  be  that  on  another  trial  the  Jury 
will  again  find  the  wife  was  not  guilty,  but 
the  plaintiff  is  entitled  to  a  new  trial,  to 
the  end  that  the  issue  may  be  submitted  un- 
der proper  instructions  as  to  the  Intensity 
of  proof  required  to  establish  the  charga 

Error. 

ALLEN,  X,  concurs  in  result 

HOKE,  J.  (concurring  in  the  result).  I 
concur  in  the  decision  awarding  a  new  trial 
in  this  case  for  the  error  in  the  charge  of 
the  court  on  the  degree  of  proof  required  to 
establish  the  seventh  issue,  and  it  may  be 
that  there  are  no  facts  amounting  to  legal 
evidence  tending  to  show  that  plaintiff  ma- 
liciously turned  defendant  out  of  doors.  I 
do  not  agree  to  the  position,  however,  nor 
do  I  think  that  it  has  the  support  of  any 
authoritative  decision,  that  a  husband,  who 
has  wrongfully  abandoned  his  wife,  may 
successfully  maintain  an  action  for  divorce 
a  vinculo  on  account  of  her  adultery.  Un- 
der a  long  line  of  well-considered  precedents, 
relief  in  such  case  was  denied,  not  because 
the  act  of  the  wife  was  Justifiable — ^it  was 
never  so  regarded — ^but  because  the  husband, 
on  account  of  his  own  conduct  in  wrong- 
fully withdrawing  his  association  and  prot- 
tection  ftrom  the  wife,  was  not  in  a  position 
to  ask  relief  from  the  court  Neither  the 
moral  nor  the  legal  aspect  of  this  position 
is  changed,  because  the  wife  may,  under 
certain  conditions,  now  obtain  alimony.  The 
doctrine  and  the  principle  upon  which  it 
rests  lie  deeper,  and,  in  my  opinion,  should 
now  and  always  prevail. 
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(167  N.  C.  14S) 

SEXTON  y.  GREENSBORO  UFE  INS.  GO. 

(Supreme  Court  of  North  Carolina.     Nor.  22, 

1911.) 

1.  Tbzal  (8  251*)  — iNSTBUonoNS  — Applioa- 

TlOlf  TO  J8SUX8. 

An  iuBtruction  which  recites  the  submission 
of  an  issue,  not  within  the  issues  actually  sub- 
mitted, is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  587 ;  Dec  Dig.  |  251.*1 

2.   INSUBAWCE   ({    340*)— FOBFBITUBB   OF    POIi- 
ICT  FOB  NOKPATMXITT  OF  PVEMJVU  NOTE. 

Where  a  note  for  a  part  of  an  annual  pre- 
mium for  a  policy  stipulated  that,  should  the 
note  not  be  paid  at  maturity,  the  policy  should 
become  void  without  notice,  a  failure  to  pay  at 
maturity  worked  a  forfeiture  of  the  policy; 
the  note  being  merely  an  extension  of  the  time 
of  payment. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent  Dig.  |  897 ;  Dea  Dig.  f  349.*] 

8.  IwsTTBANCB    (I  665*)— Pbkmiums— Patiobnt 

— Rbcsipt  as  %}vii>encb. 

A  receipt  for  the  premium,  pinned  to  a 
note  for  die  premium,  is  not  evidence  of  pay- 
ment, where  it  has  not  been  delivered  by  insurer 
to  insured,  and  where  insurer  produces  it  in 
court,  pursuant  to  notice. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  1 1707 ;  Dec  Dig.  §  665.»] 

Appeal  from  Superior  Conrt,  Davidson 
County;  Lyon,  Judge. 

Action  by  Savannah  Sexton,  administra- 
trix of  U.  E.  Sexton,  deceased,  against  the 
Greensboro  Life  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Civil  action  to  recover  on  a  policy  of  life 
insurance  issued  by  the  defendant  on  the 
life  of  U.  B.  Sexton.  The  policy  is  for 
$1,000,  numbered  742,  with  an  accident  clause 
requiring  the  Insurer  to  pay  double  the 
amount  in  the  event  of  death  by  external, 
violent  and  accidental  means.  The  insured 
was  killed  in  a  railway  wreck  December  16, 
1909. 

These  issues  were  submitted  to  the  jury, 
to  which  defendant  excepted,  and  tendered 
other  issues: 

"(1)  Did  the  defendant  Issne  and  deliver 
to  the  plalntilTs  intestate  the  policy  No.  742 
sued  on?    Answer:   Yes. 

"(2)  Is  U.  E.  Sexton  dead,  as  alleged  in 
the  complaint?    Answer :  Yes. 

"(8)  Did  the  plaintiff's  intestate  pay  or 
cause  to  be  paid  the  annual  premiums  re- 
quired, and  within  the  time  stipulated  by 
the  policy?    Answer:    Yes. 

"(4)  Did  said  policy  lapse,  as  alleged  in 
the  answer?   Answer:  No. 

"(5)  What  sum,  if  any,  is  the  plaintiff  en- 
titled to  recover  of  the  defendant?  Answer: 
$2,000,  less  $60,  with  interest  from  date  of 
note." 

The  following  issues  were  tendered  by  the 
defendant: 

"(1)  Did  the  defendant  Issue  and  deliver  to 
the  plaintiff  the  policy  No.  742  sued  on? 


"(2)  Did  the  plaintiff's  intestate  die  on 
the  15th  day  of  December,  1909,  as  alleged 
in  the  complaint? 

*'(8)  Did  the  defendant  accept,  in  settle- 
ment of  the  premium  of  $84.57^  due  August  1, 
1909,  a  cash  paymoit  and  the  intestate's  note 
tor  $18.17,  dated  August,  1909,  and  due 
November  1,  1909? 

"(4)  If  such  note  was  given,  was  it  paid 
at  maturity? 

''(5)  What  sum,  if  anything,  is  the  plain- 
tiff entitled  to  recover?" 

The  court  rendered  judgment  for  plaintiff, 
and  defendant  appealed. 

Walser  &  Walser  and  King  &  Kimball, 
for  appellant  E.  E.  Raper  and  McCrary  & 
McCrary,  for  appellee. 

BROWN,  J.  In  respect  to  the  issues,  we 
are  of  opinion  that  under  those  submitted 
by  the  court  every  defense  can  be  presented; 
but,  as  the  ca^e  is  to  be  tried  again,  it  is 
well  to  say  that  those  tendered  by  the  de- 
fendant present  rather  more  directly  to  the 
minds  of  the  jury  the  real  fact  in  contro- 
versy. 

The  controversy  is  over  the  payment  of 
the  premium,  due  August  1,  1909,  of  $34.57. 
If  that  was  paid,  the  plaintiff  is  entitled  to 
recover.  If  it  was  not  paid,  or  payment 
waived,  plaintiff  is  not  entitled  to  recover. 
The  evidence  shows  that  on  September  2, 
1909,  the  insured  paid  in  cash  on  this  pre- 
mium $16.40,  and  gave  his  note  for  $18.17, 
of  which  the  following  is  a  copy,  dated  the 
day  the  premium  became  due:  "$18.17.  Au- 
gust 1,  1909.  Ninety  days  after  date,  for 
value  received,  I  promise  to  pay  to  the  order 
of  Greensboro  Life  Insurance  Company  eight- 
een and  17/100  dollars,  without  discount 
or  defalcation,  with  interest  at  6  per  cent 

per   annum,   at  being  the  premium 

due  August  1,  1909,  on  policy  No.  742  in 
said  company.  Should  this  note  with  in- 
terest not  be  paid  when  due,  said  policy 
shall  immedia-tely  become  null  and  void  with- 
out notice,  subject  to  the  non-forfeiture  pro- 
visions contained  in  the  policy,  and  in  that 
event  any  money  paid  on  account  of  premium 
for  which  this  note  is  given  shall  become  the 
property  of  the  company.  U.  E.  Sexton. 
[Signature  of  Person  Insured.]  Denton, 
N.  C." 

flis  honor  charged  the  jury,  as  copied  from 
the  record:  "Now,  as  I  told  you,  by.  consent 
you  will  answer  the  first  and  second  issues, 
*Yes.'  Now,  as  to  the  third  issue,  'Did  the 
defendant  accept,  in  settlement  of  the  premi- 
um of  $84.57,  due  August  1,  1909,  a  cash 
payment  and  the  intestate's  note  for  $18.17, 
dated  August,  1909,  and  due  November  1, 
1909?  the  only  premium  that  is  in  contro- 
versy is  the  premium  that  was  "payable  on 
the  1st  of  August,  1909.  Now,  you  find  the 
facts  from  the  evidence,    and  if  you   find 
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from  the  evidence  that  the  Intestate,  U.  E. 
Sexton,  paid  the  premium  by  giving  his  note 
and  cash  accompanying  the  note,  and  that 
the  company  accepted  that  as  a  payment  on 
the  premium,  not  conditionally,  hut  accepted 
It  as  a  payment  of  the  annual  premium,  then 
It  would  be  your  duty  to  answer  that  Issue, 
*Yes*;  but  if  you  find  from  the  evidence  that 
the  note  and  part  of  the  premium,  due  the 
1st  of  August,  1909,  was  not  accepted  and 
treated  by  the  company  as  a  payment,  and 
you  find  that  that  note  was  never  paid  at  all 
after  the  death  of  the  intestate,  or  before 
his  death,  why,  you  should  answer  that  is- 
sue, 'No."* 

[1, 2]  There  are  two  objections  to  that 
charge,  both  of  which  must  be  sustained. 
There  was  no  such  Issue  submitted  to  the 
jury  as  the  one  recited  In  the  charge  as  the 
third  Issue;  that  Is,  the  third  Issue  tendered 
by  the  defendant,  and  which  was  refused. 
There  must  be  some  mistake  In  printing  this 
record,  or  in  copying  the  charge  of  his  honor, 
for  the  record  does  not  disclose  that  the 
third  Issue  tendered  by  defendant  was  ever 
substituted  for  the  other.  But  the  chief 
and  most  important  exception  is  that  there, 
is  no  evidence  that  the  defendant  accepted  the 
note  as  a  payment  of  the  premium.  It  is 
merely  an  extension  of  the  time  of  payment 
In  express  terms,  the  note  on  its  face  de- 
clares that  the  policy  is  void,  if  the  note  is 
not  paid  when  due.  This  note  is  similar 
to  the  one  construed  in  Ferebee  v.  Insurance 
Co.,  68  N.  C.  11.  Cooley  says:  "It  is  com- 
monly stipulated  by  Insurance  companies  that 
if  a  note  is  accepted  for  a  premium  a  failure 
to  pay  the  note  at  maturity  shall  terminate 
the  Insurance.  When  the  i)olicy,  or  the  pol- 
icy and  the  note,  contained  a  stipulation  to 
this  effect,  a  failure  to  pay  at  maturity  a 
note  given  for  a  premium  will  work  a  for- 
feiture of  insurance."  Cooley's  Briefs  on  In- 
surance, vol.  3,  p.  2269,  and  cases  cited; 
Pitt  V.  Insurance  Co.,  100  Mass.  .500. 

[3]  The  plaintiff  was.  permitted  to  intro- 
duce this  receipt  In  evidence,  as  Exhibit 
C:  "Greensboro  Life  Insurance  Company. 
Greensboro,  N.  C,  Sept  13,  1909.  Received 
from  the  holder  of  policy  No.  742  issued  by 
this  company  on  the  life  of  Ulysses  E.  Sex- 
ton $34.57,  being  the  annual  premium  due 
August  1,  1909.  Premiums  are  payable  at 
the  home  office,  but  may  be  paid  to  an  au- 
thorized^ agent  in  exchange  for  an  official 
receipt  countersigned  by  that  agent  Other- 
wise no  receipt  will  be  binding.  Julian  Price, 
Secretary.  Countersigned  by  C.  Scarbor- 
ough." On  the  reverse  side  of  the  said  Ex- 
hibit 0  is  the  indorsement:  "Pay  to  the  or- 
der of  Shuford  National  Bank,  Newton,  N.  C. 
[Signed]  Greensboro  Life  Insurance  Compa- 
ny. W.  E.«  Allen,  President"  The  defend- 
ant in  apt  time  objected  to  the  Introduction 
of  the  paper  writing,  called  "Exhibit  C,"  pur- 


porting to  be  a  receipt  for  premium  on  said 
policy,  for  that  the  said  receipt  was  never 
delivered  to  the  plaintiff's  intestate,  but  was 
produced  by  the  defendant  at  the  trial.  In 
open  court,  in  response  to  notice,  having 
been  retained  by  the  defendant  and  attached 
to  the  intestate's  note  for  above  premium. 
Objection  overruled;  exception  by  defendant. 
The  exception  must  be  sustained.  This  re- 
ceipt was  pinned  to  the  aforesaid  note,  evi- 
dently ready  for  delivery  whenever  the  note 
should  be  paid.  It  was  in  defendant's  pos- 
session, and  produced  in  court  by  It,  by  or- 
der of  the  judge,  and  was  introduced  by 
plaintiff  as  evidence  of  payment  of  the  pre- 
mium. Had  the  receipt  been  in  the  plain- 
tlflTs  possession,  it  would  be  very  strong  evi- 
dence of  payment,  but  as  it  was  in  defend- 
ant's possession,  and  had  never  been  deliv- 
ered, it  is  no  evidence  of  payment  and  the 
introduction  of  it  as  evidence  by  the  plain- 
tiff, under  the  circumstances,  was  inadmi^ 
slble. 
New  trlaL 


(157  N.  C.  234) 

EARNHARDT  et  al.  v.  BOARD  OF  COM'RS 

OF  TOWN   OF   LEXINGTON. 

(Supreme  Court  of  North  Carolina.     Nov.  22l 

1911.) 

1.  JfUNICIPAL  CORPOBATIONS  (§  877«)— PUB- 
LIC   IMPBOVEMENTS  —  CHANGE   IIT    GbADE   QW 

Street— Liability  to  Abutting  Ownebs. 
An  abutting  owner  may  not  recover  dam- 
ages for  diminution  In  the  value  of  his  property 
caused  by  a  duly  authorized  change  of  grade 
in  the  street  which  has  been  established,  unless 
the  munici^I  authorities  proceed  or  have  the 
worls  done  m  a  negligent  manner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  914,  915;  Dec  Die. 
S  377.*] 

2.  LniiTATiON  OF  Actions  (|  32*)— Limita- 
tions Applicable— Injuries  to  Abutting 
Property. 

An  action  by  an  abutting  owner  for  dam- 
ages for  the  negligent  construction  of  a  street 
improvement  by  municipal  authorities  accrues 
at  the  time .  the  woric  is  negligently  done  and 
the  abutting  property, is  thereby  sensibly  im- 
paired; and  an  action  for  the  recovery  of  the 
damages  in  one  suit  is  barred  in  three  years  by 
Revisal  1905,  §  395,  subd.  5. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  143 ;    Dec  Dig.  |  32.*1 

Appeal  from  Superior  Court,  Davidson 
County;    Lyon,  Judge. 

Action  by  M.  C.  and  L.  A.  Earnhardt 
against  the  Board  of  Commissioners  of  the 
Town  of  Lexington.  From  a  Judgment  of 
nonsuit,  plaintiffs  appeal.    AfBrmed. 

Plaintiff  alleged  that  defendant  had  chang- 
ed the  grade  of  a  public  street  in  front  of 
his  home,  and  in  doing  this  and  in  the  con- 
struction of  the  sidewall^  had  so  done  the 
work  that,  whenever  there  was  a  hard  or 
beating  rain,  a  lot  of  water  was  collected 
and  thrown  in  bulk  upon  his  premises  and 
the  residence  thereon,  causing  serious  dam* 
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age  to  his  property  and  the  family  residents 
thereon.  Defendant  denied  the  wrong,  and 
plead  the  three-year  statute  of  limitations 
thereto,  in  case  same  should  be  established. 
At  the  close  of  plaintlfiTs  evidence,  and 
again  at  close  of  entire  testimony,  there  was 
motion  of  nonsuit     Last  motion  sustained. 

McCrary  &  McCrary,  for  appellants.  B.  Bl 
Raper,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  Tl]  It  is  well  recognized  with  us 
that  an  abutting  owner  may  not  as  a  rule 
recover  damages  for  diminution  in  the  value 
of  his  property,  caused  by  a  duly  authorized 
change  of  grade  in  a  street,  which  has  been 
already  establi^ed.  Dorsey  v.  Henderson, 
148  N.  C.  423,  62  S.  E.  647;  Wolfe  v.  Pear- 
son, 114  N.  0.  e21,  19  S.  E.  264.  The  posi- 
tion is  allowed  to  prevail  on  the  supposition 
that  the  municipal  authorities  shall  not  pro- 
ceed or  have  the  work  done  in  an  "unskillful 
or  negligent  manner,"  and,  where  it  is  shown 
that  there  has  been  a  breach  of  duty  in  this 
respect,  an  action  lies.  This  principle  an- 
nounced in  Meares  v.  Wilmington,  31  N.  0. 
73,  4&  Am.  Dea  412,  has  been  upheld  in  nu- 
merous cases  in  our  court  (Jones  v.  Hen- 
derson, 147  N.  O.  120,  60  S.  E.  894;  Wright 
V.  Wilmington,  92  N.  0.  156,  etc.),  and  was 
approved  and  applied  in  the  recent  case  of 
Harper  ▼.  Lenoir,  152  N.  C.  723,  68  S.  B. 
228. 

[2]  On  a  perusal  of  the  record,  we  are 
inclined  to  the  opinion  that  there  was  evi- 
dence to  show  in  this  instance  a  negligent 
construction  of  the  sidewalk,  causing  unnec- 
essary damage  to  plalntlfiTs  premises,  but 
this  view  cannot  avail  plaintiff,  for  the  rea- 
son that  on  the  face  of  the  complaint  and 
the  uncontroverted  facts  it  appears  that 
plaintiff's  cause  of  action  is  barred  by  the 
three-year  statute  of  limitations,  and,  the 
statute  having  been  duly  pleaded,  the  order 
of  nonsuit  should  in  any  event  be  considered 
and  treated  as  harmless  error.  Oldham  v. 
Rieger,  145  N.  C.  254,  58  N.  E.  1091 ;  Cherry 
V.  Canal  Co.,  140  N.  C.  422,  53  S.  E.  138,  111 
Am.  St  Rep.  850.  In  Harper's  case  it  was 
held  that  the  measure  of  damages,  in  actions 
of  this  character,  was  ordinarily  the  impair- 
ed market  value  of  the  property,  and  that 
on  action  brought  recovery  should  be  had 
for  the  entire  wrong,  past,  present  and  per- 
spective. Speaking  to  this  question  and  the 
principle  upon  which  it  was  properly  made 
to  rest  the  court  said:  "And  having  been 
caused  by  a  change  of  grade  done,  as  a  rule, 
under  statutory  authority  and  considered  of 
a  permanent  nature,  under  our  decisions 
there  may,  and  ordinarily  must  he  but  one 
recovery  for  the  entire  wrong.  This  gener- 
al principle  is  well  stated  by  Justice  Avery 
in  Ridley  V.  Railroad,  118  N.  C.  998,  24  S. 
E.  731,  32  L.  R.  A.  708,  as  follows:  "But 
even  where  the  injury  complained  of,  ei- 
ther by  the  servient  owner  or  an  adjacent 
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proprietor,  is  due  to  the  negligent  construc- 
tion of  such  public  works  as  railways,  which 
it  is  the  policy  of  the  law  to  encourage,  if 
the  injury  is  permanent  and  affects  the  val- 
ue of  the  estate,  a  recovery  may  be  had  at 
law  of  the  entire  damages  in  one  action'* — 
citing  Smith  v.  Railroad,  23  W.  Va.  453; 
Troy  V.  Railroad,  3  Foster  (N.  H.)  83,  56 
Am.  Dec.  177;  Railroad  v.  Maher,  91  111. 
312;  Bizer  v.  Railroad,  70  Iowa,  146,  30  N. 
W.  172;  Fowle  v.  Railroad,  112  Mass.  334, 
338,  17  Am.  Rep.  106:  s.  c,  107  Mass.  352; 
Railroad  v.  Esterle,  13  Bush  (Ky.)  667;  Rail- 
road V.  Combs,  10  Bush  (Ky.)  382,  383,  19 
Am.  Rep.  67;  Stodghill  v.  Railroad,  53  Iowa, 
341,  5  N.  W.  495;  Cadle  v.  Railroad,  44 
Iowa,  11— ^and  is  said  by  Mr.  Elliott,  in 
his  work  on  Roads  and  Streets,  to  obtain 
very  generally  in  determining  the  damages 
recoverable  on  a  change  of  grade  by  the 
authorities.  On  this  subject  the  author  said: 
"Sec.  488.  All  Damages  Are  Recoverable  in 
One  Action. — ^The  change  of  grade  is  a  per- 
manent matter,  and  all  resulting  Injury  must 
be  recovered  for  in  one  action,  for  the  prop- 
erty owner  cannot  maintain  successive  ac- 
tions as  each  fresh  annoyance  or  injury  oc- 
curs. The  reason  for  this  rule  is  not  far 
to  seek.  What  is  done  under  color  of  leg- 
islative authority  and  is  of  a  permanent  na- 
ture works  an  injury  as  soon  as  it  is  done, 
if  not  done  as  the  statute  requires,  and  the 
injury  which  then  accrues  is,  in  legal  con- 
templation, all  that  can  accrue,  for  the  com- 
plainant is  not  confined  to  a  recovery  for 
past  or  present  damages,  but  may  also  re- 
cover prospective  damages  resulting  from  the 
wrong.  It  is  evident  that  a  different  rule 
would  lead  to  a  multiplicity  of  actions,  and 
produce  Injustice  and  confusion.  It  is  in 
strict  harmony  with  the  rule  which  prevails, 
and  has  long  prevailed,  in  cases  where  prop- 
erty is  seized  under  the  right  of  eminent  do- 
main." 

It  will  be  noted  that  this  principle  of 
awarding  permanent  damages  for  a  certain 
class  of  injuries  made  obligatory  as  to  rail- 
roads (Revisal,  §  394),  is  placed  upon  the 
ground  that  the  work  complained  of  is  of  a 
permanent  nature,  done  by  virtue  of  stat- 
utory authority  and  for  the  public  benefit, 
and  \b  thus  differentiated  from  nuisances 
maintained  by  private  persons,  individual  or 
corporate,  and  causing  recurrent  damages,  as 
in  Roberts  v.  Baldwin,  151  N.  C.  407,  66  S. 
E.  346,  and  SplUman  v.  Navigation  Co.,  74 
N.  C.  675,  and,  further,  that  an  action  of 
this  kind  is  not  held  to  have  necessarily  ac- 
crued only  when  there  has  been  actual  phys- 
ical interference  or  invasion  of  a  claimant's 
property,  the  correct  position  when  section 
394,  subsec.  2,  or  section  395,  subsec.  3,  ap- 
plies (Stack  V.  Railroad,  139  N.  C.  366,  51  S. 
E.  1024).  But,  as  shown  In  the  Harper  Case, 
the  cause  of  action  is  for  negligence,  subject 
to  the  limitation  established  in  section  395, 
subsec.  5,  and  is  properly  held  to  accruO  at 
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the  time  the  work  is  negligently  done  and 
the  value  of  claimant's  property  thereby  sen- 
sibly impaired.  This  action  was  commenced 
on  September  1,  1009.  On  the  allegations  of 
the  complaint  and  the  nncontroverted  facts, 
the  work  was  done  and  substantial  injury 
caused  by  the  negligent  construction  com- 
menced in  1004.  The  plaintUTs  cause  of  ac- 
tion is  therefore  clearly  barred  by  lapse  of 
tlme»  and,  the  statute  having  been  properly 
pleaded  and  insisted  on,  the  results  of  the 
trial  should  not  be  disturbed. 

There  is  no  reversible  error,  and  the  judg- 
ment of  nonsuit  affirmed. 

Affirmed. 


aw  N.  c.  «) 

GOODMAN  et  al.  v.  HEILIG  et  aL 

(Supreme  Court  of  North  Carolina.     Nov.  15, 

1011.) 

1.  Evidence  (§  22*)  —  Judicial  Notice— Ex- 
istence OF  Railroads.  i 

The  Supreme  Conrt  takes  judicial  notice  of 
the  existence  of  a  railroad  belonging  to  a  quasi 
public  corporation,  chartered  by  the  General  As- 
sembty. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f§  26-28;    Dec.  Dig.  |  22.»] 

2.  Covenants  (|  100*)  —  Notice  —  Existence 

OF    EiASEMENTS. 

A  purchaser  of  land  has  constructive  notice 
of  the  existence  of  an  easement  in  favor  of  a 
railroad  company,  maintaining  a  railroad  there- 
on ;  and  hence  existence  of  such  easement  is  no 
breach  of  the  vendor's  covenant  of  warranty. 
[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  S§  139-155 ;   Dec.  Dig.  |  lOO.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; I^on,  Judge. 

Action  by  E3.  A.  Goodman  and  another 
against  John  D.  Hellig,  administrator,  and 
another.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

Civil  action  to  recover  damages  for  breach 
of  covenant  against  incumbrances  contained 
in  a  deed  from  A.  S.  Hellig  to  W.  J.  and 
Julia  Crowell,  and  a  deed  from  B.  H. 
Hamilton,  grantee  of  Crowell,  to  plaintiffs. 
The  covenants  are  practically  the  same  in 
both  deeds.  The  incumbrance  is  charged  in 
these  words:  "But  such  portion  of  said  land 
was,  at  the  time  of  the  execution  of  said 
deeds,  and  has  been  ever  since,,  owned  by 
the  North  Carolina  Railroad  Company  as  a 
right  of  way."  The  defendants'  demurrer 
sets  out  six  grounds.  It  is  necessary  to  con- 
sider only  one,  viz.:  "That  plaintiflTs  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  that,  as  a  ques- 
tion of  law,  the  use  and  occupation  of  a  por- 
tion of  the  lands  described  in  the  complaint, 
as  a  right  of  way,  by  the  North  Carolina 
Railroad  Company  under  its  charter,  pursu- 
ant to  the  acts  of  the  Legislature  of  1849 
(Pub.  Laws  1848-49,  c.  82),  was  constructive 
notice  of  said  company's  right  of  way,  and 
does  not  constitute  a  breach  of  warranty  or 


covenant  on  the  part  of  defendants.  That, 
as  a  matter  of  law,  the  right  of  way  alleg- 
ed to  be  claimed  by  the  North  Carolina  Rail- 
road Compahy  does  not  constitute  any  valid 
incumbrance  upon  the  title  of  plaintiffs,  nor 
any  breach  of  the  covenants  of  warranty 
and  seisin,  as  alleged  by  the  plalntlffis."  The 
demurrer  was  sustained  by  his  honor.  Judge 
Lyon,  at  May  term,  1911,  superior  court  of 
Rowan  county,  and  plaintiffs  appealed. 

J.  Lk  Rendleman  and  Jerome  &  Price,  for 
appellants.  John  S.  Henderson,  R.  Lee 
Wright,  and  P.  S.  Carlton,  for  appellees. 

BROWN,  J.  ri]  We  take  judicial  notice 
of  the  fact  that  the  North  Carolina  Railroad 
is  a  great  public  highway?  running  from 
Goldsboro  to  Charlotte,  through  Rowan 
county.  It  belongs  to  a  quasi  public  corpo- 
ration, chartered  in  1849  by  an  act  of  the 
General  Assembly  that  gives  the  corporation 
full  power  of  eminent  domain,  and  proYides 
that  where  land  is  not  condemned  for  a 
right  of  way  within  a  certain  time  the  cor- 
poration acquires  100  feet  on  each  side  of 
the  center  of  the  track.  The  road  has  been 
in  actual  operation  since  1853.  It  was  ad- 
mitted upon  the  argument  that  the  road  is 
now  being  double-tracked,  and  the  injury  set 
up  in  the  complaint  is  the  construction  of 
a  "fill"  upon  a  small  part  of  the  right  of 
way  upon  which  the  additional  track  is  laid. 
Plaintiffs  claim  that  the  boundaries  of  the 
deed  take  In  some  part  of  the  right  of  way. 

[2]  We  are  of  opinion  with  his  honor  that 
the  demurrer  should  be  sustained.  The  rail- 
road corporation  has  not  acquired  the  fee 
simple  to  the  land  covered  by  its  right  of 
way,  but  only  an  easemait  In  it  If  the 
railroad  should  be  discontinued,  the  land 
would  revert  to  the  owner  of  tiie  fee,  re- 
lieved of  the  burden  of  the  easement,  and 
the  owner  would  then  have  an  absolute  title 
without  incumbrance.  While  this  easement 
may  be  in  one  sense  an  incumbrance  or  bur- 
den upon  the  fee,  it  Is  in  this  particular  case 
such  an  incumbrance  as  a  purchaser  has 
knowledge  of,  and  is  bound  to  take  into  con- 
sideration before  purchasing.  The  railroad 
right  of  way  is  a  great  public  highway,  of 
which  all  persons  must  take  notice,  and,  as 
said  by  Kennedy,  J.,  in  Patterson  y.  Ar- 
thurs, 9  Watts  (Pa.)  152:  "It  is  fair  to  pre- 
sume that  every  purchaser,  before  he  closes 
his  contract  for  his  purchase  of  land,  has 
seen  it  and  made  himself  acquainted  with 
its  locality  and  the  state  and  condition  of  it, 
and  consequently,  if  there  be  a  public  road 
or  highway  open  or  in  use  upon  it,  he  must 
be  taken  to  have  seen  it,  and  to  have  fixed 
in  his  own  mind  the  price  he  was  willing 
to  give  for  the  land  with  reference  to  the 
road." 

In  Hymes  y.  Estey,  116  N.  Y.  605,  22  N. 
JSL  1087,  15  Am.  8t  Rep.  421,  Justice  Brad- 
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ley  says:  *'It  must  be  deemed  the  settled 
doctrine  tti  this  state  that  the  fact  that  part 
of  the  land  conveyed  with  covenant  of  war- 
ranty was  at  the  time  of  conveyance  a  high- 
way, and  need  as  such,  is  not  a  breach  of 
the  covenant  This  is  so  for  the  reason  that 
the  grantee  mnst  be  presumed  to  have 
known  of  the  existence  of  the  public  ease- 
ment, and  purchased  upon  a  consideration  in 
reference  to  the  situation  in  that  respect" 
To  same  effect  are  WhitbeCk.v.  Cook,  15 
Johns.  (N.  Y.)  483,  8  Am.  Dec.  272;  Huyck 
V.  Andrews,  IIS  N.  Y.  85,  20  N.  E.  581,  3 
L.  R.  A.  789,  10  Am.  St  Rep.  4S2;  Wilson 
V.  Cochran,  46  Pa.  229;  Jordan  v.  Eve,  72 
Va.  (31  Qrat)  1;  Pomeroy  v.  Railroad  Co., 
25  Wis.  644;  Pick  v.  Hydraulic  Co.,  27  Wis. 
443;  Trice  v.  Kayton,  84  Va.  219,  220,  4  S. 
EI  377,  10  Am.  St  Rep.  836,  citing  and  ap- 
proving Jordan  v.  Eve;  Des  Vergers  v.  Wil- 
lis, 56  Ga.  515,  21  Am.  Rep.  289. 

In  Kutz  V.  McCune,  22  Wis.  628,  99  Am. 
Dec.  86,  the  Supreme  Court  of  Wisconsin 
says:  "That  such  a  right  does  not  constitute 
a  breach  of  the  covenant  of  seisin,  see  Rawle 
on  Covenants,  83,  142.  It  may  have  been  an 
incumbrance.  But  there  is  a  principle,  rec* 
ognized  by  adjudged  cases,  and  resting  upon 
sound  reason  and  policy,  which  holds  that 
purchasers  of  property  obviously  and  no- 
toriously subjected  at  the  time  to  some  right 
of  easement  or  servitude  affecting  its  phys- 
ical condition  take  it  subject  to  such  right, 
without  any  express  exceptions  in  the  con- 
veyance, and  that  the  vendors  are  not  liable 
on  their  cov^iants  by  reason  of  its  exist- 
ence. This  principle  has  been  applied  in  the 
case  of  a  highway  opened  and  in  use  upon 
the  land  at  the  time  of  the  conveyance. 
Rawle  on  Covenants,  141  et  seq.*' 

There  are  a  few  adjudications  looking  to 
the  contrary,  especially  in  Indiana,  where 
the  rule  is  different  But  the  great  weight 
of  authority,  we  think,  concurs  with  our 
own  precedents.  The  point  was  consid- 
ered in  Ex  parte  Alexander,  122  N.  C.  727, 
80  S.  E.  336,  and  this  court  held  that:  "The 
fact  that  A  railroad  was  in  actual  operation 
over  a  tract  of  land  at  the  time  of  the  sale 
of  the  land  was  sufScient  notice  to  the  pur- 
chaser of  the  occupant's  equity  or  easement, 
and  made  it  his  duty  to  inquire  for  informa- 
tion." 

While  the  point  was  not  squarely  present- 
ed or  decided  in  the  more  recent  case  of  Tise 
T.  Whitaker,  144  N.  O.  515,  57  S.  E.  212,  Mr. 
Justice  Hoke  recognizes  the  rule  as  we  have 
here  laid  it  down,  and  refers  to  it  in  these 
words:  '"The  weight  of  authority  is  to  the 
effect  that,  when  the  existence  of  a  public 
right  of  way  over  land  is  fully  known  at 
the  time  of  the  purchase  and  acceptance  of 
a  deed  for  the  land,  its  existence  is  no 
breach  of  the  covenant  of  warranty,  and 
there  are  well-considered  decisions  to  the  ef- 


fect that  such  an  easement  is  not  a  breach 
of  the  covenant  against  incumbrances.  The 
parties  are  taken  to  have  contracted  with  ref- 
erence to  the  existence  of  a  burden  of  which 
they  are  fully  aware." 

When  the  plaintiffs  purchased  the  land, 
they,  knew  of  the  existence  of  the  railroad 
and  its  right  of  way  running  over  a  portion 
of  the  land,  and  they  are  conclusively  pre- 
sumed to  have  purchased  with  reference 
to  it 

The  action  cannot  be  maintained.  The 
judgment  sustaining  the  demurrer  is  af- 
firmed. 


(157  N.  C.  157) 

FUI/P  &  MNVILLE  et  aL  v.  KERNERd- 

VILLB   LIGHT  &  POWER 

COMPANY. 

Appeal  of  GREENSBORO  SUPPLY  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  22^ 

1911.) 

1.  Mechanics*  Lieits  (§  258*)— Jubisdiction 
—Powers  op  Court. 

The  superior  court,  taking  charge  of  the 
entire  property  of  a  debtor,  under  its  general 
jurisdiction,  by  means  of  a  creditor's  bill,  has 
power  to  collect  and  dispose  of  all  the  assets, 
and  to  determine  liens  and  priorities,  and  to 
apply  the  funds  accordingly,  irrespective  of  the 
amount  of  any  claim,  and  may  enforce  me- 
chanics' liens  in  amounts  less  than  $200. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  f  258.*] 

2.  Mechanics'    Liens    (§  134*)- Notice  of 
Lien. 

Under  Revisal  1905,  §  915,  subd.  21.  and 
§  2026,  requiring  a  lien  docket,  properly  indexed, 
showing  the  names  of  the  Uenor  and  lienee» 
and  requiring  the  filing  of  lien  claims,  specifjr- 
ing  the  materials  furnished  or  labor  performed, 
and  the  time  thereof,  a  notice  of  lien,  as  en- 
tered on  the  lien  docket,  which  shows  the  names 
of  the  lienor  and  lienee,  the  amount  claimed, 
and  an  accurate  description  of  the  property, 
and  the  dates  between  which  the  material  was 
furnished,  and  which  refers  to  a  schedule  of 
prices  and  material  attached  to  the  notice,  and 
asks  that  it  be  taken  as  part  of  the  notice  of 
lien,  is  sufficient;  the  schedule  containing  an 
itemized  statement  of  the  material  furnished, 
and  that  it  went  into  the  construction  of  a 
building. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §  208 ;   Dec.  Dig.  §  134.*] 

3.  Fixtures  (§  9*)— Conditional  Sale  Con- 
tracts«-Creditors  of  Vendee— Lien. 

Where  a  conditional  sale  contract  of  arti- 
cles which  are  fixtures,  and  consequently  realty, 
save  for  the  reservation  of  title  in  the  seller 
until  the  price  is  paid,  was  not  recorded  until 
lienors  had  furnished  materials  and  labor,  the 
liens  included  such  articles;  the  lienors  having 
a  right  to  rely  on  the  apparent  character  of  the 
property  as  realty. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Dec.  Dig.  I  9.*] 

Appeal  from  Superior  Court,  Forsyth 
County;   Lyon,  Judge. 

Creditors'  suit  by  Fulp  &  Linville  and  oth- 
ers, on  behalf  of  themselves  and  all  cred 
itors  of  the  Kemersville  Light  &  Power 
Company,  in  which  the  Greensboro  Supply 


*For  other  case*  49%  same  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  inOezee 
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Oompany  was  made  a  party  plalntltf  by  or- 
der of  court  and  referee.  From  a  Jud^ent 
foreclosing  a  mechfuiic's  lien  as  against  the 
property  sold  by  the  Greensboro  Supply 
Company  under  a  conditional  sale  contract, 
it  appeals.    Modified  and  affirmed. 

T.  0.  Hoyle  and  F.  P.  Hobgood,  Jr.,  for 
appellant  D.  H.  Blalr,  for  Fulp  &  Linville 
and  Kernersville  Mfg.  Go.  Manly,  Hendren 
&  Womble,  for  Crawford  Plumbing  &  Mill 
Supply  Co. 

CLARK,  C.  J.  This  was  a  creditors'  bill, 
brought  by  the  plaintiffs  Fulp  &  Linville,  on 
behalf  of  themselves  and  all  other  creditors 
of  the  Kernersville  Light  &  Power  Company, 
which  had  built  a  power  plant,  Intending  to 
furnish  that  town  with  electric  power.  It 
bought  from  the  Greensboro  Supply  Com- 
pany certain  property,  among  which  was  a 
dynamo,  boiler,  and  engine,  and  the  neces- 
sary pipes  to  connect  said  boiler  and  engine 
with  the  plfmt  The  contract  under  which 
this  property  was  bought  was  dated  June 
21,  1909,  and  title  w^as  retained  by  the 
Greensboro  Supply  Company  till  full  pay- 
ment This  contract  was  not  recorded,  how- 
ever, till  September  7,  1909.  On  August  10, 
1909,  the  Greensboro  Supply  Company  sold 
the  defendant  a  deep  well  pump,  and  other 
fixtures,  retaining  title  thereto,  but  this  con- 
tract was  not  recorded  till  October  27, 
1909.  From  July  3  to  September  10,  1908, 
the  Kernersville  Furniture  Manufacturing 
Company  and  Fulp  &  Fulp  furnished  material, 
which  was  used  in  the  construction  of  the 
building,  to  an  amount  less  than  $200  to 
each,  and  attempted  to  docket  that  lien  in 
the  clerk's  office,  but  the  appellants  claim 
that  they  failed  to  do  so,  because  the  claims 
upon  which  the  lien  was  based  were  not 
itemized  and  set  out  in  detail  upon  the  lien 
docket  of  the  clerk.  From  July  5  to  Septem- 
ber 4,  1909,  Fulp  &  Linville  also  furnished 
materials  which  were  used  in  constructing 
the  building  of  defendant  company,  and  the 
Crawford  Plumbing  Company  furnished  la- 
bor which  was  performed  upon  the  said 
building,  each  in  an  amount  of  less  than 
$200,  and  docketed  their  liens  in  the  clerk's 
office  within  the  time  required  within  the 
statute.  On  September  9,  1909,  W.  H.  Clin- 
ard  obtained  judgments  before  a  Justice 
against  the  defendant,  aggregating  $677.82, 
which  he  docketed  on  the  same  day  In  the 
office  of  the  derk  of  the  superior  court 
These  Judgments  were,  on  January  24,  1910, 
transferred  to  the  plaintiff  Mary  Lou  Sapp. 

The  appeal  of  the  Greensboro  Supply  Com- 
pany presents  three  grounds  of  exception: 

[1]  (1)  '*That  the  mechanic  lienors,  Fulp 
&  Linville,  Kernersville  Furniture  Manufac- 
turing Company,  Fulp  &  Fulp,  and  the  Craw- 
ford Plumbing  Company  cannot  enforce  their 
liens  in  this  action  in  Uie  superior  court,  be- 
cause each  of  the  amounts  is  less  than  $200." 
But  the  superior  court,  having  taken  charge 


of  the  entire  property,  under  its  general 
Jurisdiction,  by  means  of  a  creditors'  bill, 
has  Jurisdiction  to  collect  and  dispose '  of 
all  the  assets,  and  to  determine  the  liens 
and  priorities,  and  to  make  application  ac- 
cordingly of  the  funds,  Irrespective  of  the 
amount  of  any  claim.  Albright  y.  Albright, 
88  N.  C.  238;  Long  ▼.  Bank,  85  N.  O.  356. 
If  any  creditor  in  such  case  should  institute 
an  Independent  action,  he  would  be  enjoined 
and  forced  to  seek  his  remedy  in  the  cred- 
itors' bill.  Dobson  v.  Simonton,  93  N.  C.  270. 
The  very  purpose  of  the  creditors*  bill  is  to 
"discharge  a  multiplicity  of  suits  and  pre- 
vent a  costly  scramble  among  creditors.** 
Wadsworth  v.  Davis,  63  N.  C.  253. 

[2]  (2)  "That  the  mechanic  lienors,  the 
Kernersville  Furniture  Manufacturing  Com- 
pany and  Fulp  &  Fulp,  even  if  the  superior 
court  had  Jurisdiction  in  this  action,  failed 
to  file  a  valid  lien,  because  the  notice  of 
lien  filed  does  not  specify  in  detail  the  ma- 
terials furnished  and  the  time  thereof.** 
The  purpose  of  the  statute  is  to  give  pub- 
lic notice  of  the  plaintiff's  claim,  the  amount 
of  it,  the  material  supplied,  or  the  labor 
done,  and  when  done,  on  what  property, 
specified  with  such  detail  as  will  give  rea- 
sonable notice  to  all  persons  of  the  character 
of  the  claim  and  the  property  on  which  the 
lien  attached.  Cook  v.  Cobb,  101  N.  C.  70, 
7  S.  E.  700.  The  notice  of  lien  here  filed 
by  these  parties  is  not  recorded  as  fully  as 
it  might  be,  but  we  think  is  in  substantial 
compliance  with  Rev.  2026.  Cameron  v. 
Lumber  Co.,  118  N.  C.  266,  24  S.  E.  7.  It  is 
true  the  clerk  Recorded  the  notice,  giving 
each  bill  with  its  date  and  amount,  which  to- 
gether made  the  amount  of  the  lienors'  claim, 
without  specifying  the  articles  and  the  price 
of  each.  Rev.  915  (21)  requires  that  the 
clerk  shall  keep  "a  lien  docket  which  shall 
contain  a  record  of  all  notices  of  lien  filed 
in  his  office  properly  indexed  showing  the 
names  of  the  lienor  and  Uenee."  The  i>art 
of  the  notice  which  the  clerk  did  enter  on 
his  docket  in  each  of  these  instances  shows 
the  names  of  the  lienor  and  the  lienee,  the 
amount  claimed  by  each,  an  accurate  de- 
scription of  the  property  by  metes  and 
bounds,  the  dates  between  which  the  mate- 
rial was  furnished,  and  refers  to  "the  sched- 
ule of  prices  and  material"  attached  to  the 
notice,  and  asks  that  it  ''be  taken  as  a  part 
of  this  notice  of  lien."  The  appellants  ad- 
mit that  this  schedule  contained  a  full,  item- 
ized statement  in  detail  of  the  material  fur- 
nished, and  that  it  went  into  the  construc- 
tion of  the  building. 

[3]  (3)  The  last  objection  of  the  supply 
company  is  that  the  appellant,  having  re- 
tained title  to  the  boiler,  engine,  pump,  dy- 
namo, etc.,  by  a  written  instrument,  duly 
recorded,  is  entitled  to  possession  of  said 
articles  freed  from  the  liens  of  any  one. 
But  for  the  reservation  of  title,  the  above 
articles    were    clearly    fixtures,    and   conse- 
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qnently  realty.  Home  ▼.  Smith,  106  N.  C. 
822,  11  S.  E.  373,  18  Am.  St  Rep.  903.  But, 
by  virtue  of  the  agreement  of  the  parties, 
and  the  retention  of  the  title,  they  remained 
personalty  as  between  the  parties.  But  as  to 
these  lienors  the  retention  of  title  was  not 
operative,  because  the  contract  was  not  re- 
corded till  the  work  and  labor  was  done 
and  the  material  furnished  out  of  which 
these  liens  arose.  Clark  v.  Hill,  117  N.  C. 
11,  23  8.  E.  91,  53  Am.  St  Rep.  574.  There 
being  no  retention  of  title  recorded,  the  par- 
ties furnishing  material  and  labor  had  a 
right  to  rely  upon  the  apparent  character 
of  such  property  as  realty.  The  liens  of  the 
appellees  are  valid  for  the  furnishing  of  any 
material  prior  to  the  date  when  the  condi- 
tional sale  of  the  articles  furnished  by  the 
Greensboro  Supply  Company  was  recorded. 

The  Judgment  of  Clinard  was  a  lien  on 
the  realty  from  the  date  of  its  docketing, 
September  9,  1909.  It  is  therefore  not  a 
Hen  upon  the  boiler,  engine,  etc.,  as  to  which 
the  contract  retaining  title  was  docketed, 
September  7,  1909.  As  thus  modified,  the 
judgment  in  the  appeal  by  the  Greensboro 
Supply  Company  is  affirmed. 

Modified  and  affirmed. 


(157  N.  C.  154) 

FULP  &  LINVILLE  et  al.  v.  KERNERS- 
VILLE  LIGHT  &  POWER  CO. 

Appeal  of  BALTIMORE  SUPPLY  CO. 

Supreme  Court  of  North  Carolina.     Nov.  22, 

1911.) 

Mechanics'   Liens  (§  31*)— Right  to  Lien 

— **MATEBIAL8." 

Electrical  appliances  furnished  to  a  light 
and  power  plant  are  not  ^'materials,"  within 
Revisal  1905,  S  2016,  giving  a  lien  for  materials 
furnished  in  the  erection  and  repair  of  build- 
ings, where  none  of  the  appliances  ever  became 
any  part  of  the  plant,  and  where  transformers 
and  wires  supplied  were  merely  strung  on  elec- 
tric light  poles. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
liens.  Cent.  Dig.  §  36;    Dec.  Dig.  §  31.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  5,  pp.  4409-4413.] 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Forsyte 
County;    Lyon,  Judge. 

Consolidated  actions  by  Fulp  &  Llnville 
and  others,  on  behalf  of  themselves  and  all 
other  creditors  of  the  Eernersville  Light 
&  Power  Company  and  by  the  Baltimore 
Supply  Company,  to  foreclose  a  lien  against 
the  Kemersville  Light  &  Power  Company. 
From  a  Judgment  refusing  to  foreclose  the 
lien,  the  Baltimore  Supply  Company  appeals. 
Affirmed. 

L.  M.  Swink,  for  appellant  T.  C.  Hoyle 
and  F.  P.  Hobgood,  Jr.,  for  Qreensboro  Sap- 
ply  Co. 

GLARE,  a  J.  The  Baltimore  Supply 
Company   furnished   the   defendant   for   its 


light  and  power  plant  material  consisting  of 
insulators,  wires,  cross-arms,  transformers, 
locust  pins,  oak  brack^ets,  and  other  elec- 
trical supplies  and  equipments.  The  wires 
furnished  were  attached  to  the  dynamo,  but 
were  blown  down,  disconnected,  rolled  up, 
and  are  now  In  the  possession  of  the  re- 
ceiver in  this  action,  which  is  a  creditors' 
bill.  The  appellant  properly  itemized  its 
claim  and  filed  the  same,  but  the  appellee  de- 
nies that  the  materials  are  such  as  entitle 
the  Baltimore  Supply  Company  to  obtain  a 
lien  under  the  statute,  because  the  materials 
sold  were  not  put  in  the  plant  of  the  Light 
&  Power  Company,  so  as  to  lose  their  iden- 
tity, but  were  articles  which  did  not  become 
a  part  of  the  building  or  realty,  and  hence 
were  not  "materials  furnished,"  in  contem- 
plation of  Rev.  2016. 

The  referee  found  as  a  fact  that  the  trans- 
formers and. wire  were  strung  on  the  elec- 
tric light  poles,  and  that  the  oak  brackets, 
locust  pins,  cross-arms,  and  other  items  are 
not  shown  to  have  become  any  part  of  the 
building,  and  held  that  such  material  did 
not  come  within  the  meaning  and  Intent  of 
the  statute.  This  finding  of  fact  and  con- 
clusion of  law  were  approved  by  the  Judge. 
In  this  we  find  no  error.  James  v.  Lumber 
Co.,  122  N.  C.  157,  29  S.  E.  358;  Electric 
Co.  V.  Power  Co.,  122  N.  C.  599,  30  S.  E. 
314.  Both  these  cases,  it  is  true,  were  un- 
der Code  1255,  now  Rev.  1131.  The  word 
"material"  has  been  stricken  out  of  this 
last  section,  but  the  construction  placed  up- 
on it  while  it  was  in  that  section  is  appli- 
cable to  the  same  word  In  Rev.  2016. 

In  James  v.  Lumber  Co.,  supra,  it  was 
said  in  the  concurring  opinion:  "This  Is  the 
test:  Where  the  material  furnished  to  keep 
the  business  going  Is  something  that  is  con- 
sumed in  the  use,  as  coal,  for  instance,  or 
labor  performed,  or  a  tort  committed,  which 
Is  Intangible  and  unmortgageable,  oj  is  such 
material  as  goes  into  and  makes  part  of  the 
realty,  or  the  product,  in  such  a  way  as  to 
be  indistinguishable  from  the  mass,  as  tim- 
ber put  into  a  building,  or  cotton  that  is 
manufactured,  these  things  come  within  the 
purview  of  the  remedy  provided  by  the  Code 
(section  1255) ;  but,  where  the  subject-mat- 
ter for  which  the  debt  is  incurred  keeps  its 
Identity,  as  an  engine,  even  though  built  in- 
to the  wall,  this  section  does  not  apply,  be- 
cause the  party  had  his  remedy  by  retain- 
ing title  or  taking  a  mortgage  on  the  prop- 
erty sold." 

In  Electric  Co.  v.  Power  Co.,  122  N.  C.  599, 
80  S.  E.  314,  the  above  was  approved;  the 
court  saying  that  articles,  perfect  in  them- 
selves, and  not  put  into  a  building  so  as  to 
lose  their  identity,  would  not  constitute 
"material"  upon  which  the  seller  would  have 
priority  over  mortgage  bonds,  since  the  sell- 
er could  "protect  himself  by   retaining  ti- 
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tie,  as  by  conditional  sale,  or  by  taking  a 
mortgage  on  the  property  sold/' 

The  reasoning  in  the  above  cases,  though 
upon  a  different  section  of  the  Revlsal,  ap- 
plies to  this.  In  Pipe  &  Foundry  Go.  v. 
Howland,  111  N.  0.  615,  16  S.  E.  857,  relied 
on  by  the  appellant,  the  point  decided  was 
that  the  property  of  a  corporation,  chartered 
for  supplying  water  to  a  city,  is  subject  to 
a  lien  for  materials  furnished.  It  was  ad- 
mitted that  the  claim  was  sufficient  in  its 
form  and  in  its  nature  to  make  it  a  lien,  and 
the  question  whether  the  "materials  furnish- 
ed" were  such  for  which  a  lien  would  lie 
was  not  before  the  court 

The  judgment  Is  affirmed. 

WALKER,  X,  dissents. 


osi  N.  a  US) 

LElXINGTOiN  GROCERY  CO..  T.  PHILA- 
DELPHIA CASUALTY  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  22, 

1911.) 

1.  Insubancb  (§  151*)-~Cbedit  Insubancb— 
contbact  and  application  as  policy. 

Where  a  merchant  applied  for  a  credit 
bond,  and  the  application  referred  to  Schedule 
A,  the  application,  the  bond,  and  the  schedule 
constituted  the  contract. 

[Ed.   Note. — For  other  cases,  see   Insurance, 
Cent  Dig.  §(  30S-311 ;   Dec.  Dig.  }  151.*] 

2.  Insubancb  (t  2*)  — Cbedit    Insubance  — 
What  is. 

An  agreement  protecting  a  merchant 
against  loss  by  sales  on  credit  is  a  contract  of 
insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §|  1%;    Dec.  Dig.  (  2.*] 

3.  Insubance  (§  432*)— Credit  Insubancb— 
constbuction  op  contbact. 

The  application  for  a  credit  bond  stated 
that  expenence  should  be  the  basis  of  credit, 
and  that  Schedule  A  should  describe  the  classes 
of  customers  covered.  Schedule  A  named  three 
classes  of  customers— old  customers,  new  cus- 
tomers, and  those  who  are  solvent,  owing  out- 
standing debts;  but  nothing  was  said  concern- 
ing the  solvency  of  old  or  new  customers.  Held 
that,  as  the  extension  of  credit  was  to  be  based 
upon  experience,  another  section  of  the  policy, 
making  solvency  a  re<^uisite  of  the  extension  of 
credit  to  old  and  new  customers,  was  incon- 
sistent, and  could  not  be  given  effect;  am- 
biguities being  resolved  against  the  insurer. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Dec  Dig.  I  432.*] 

4.  Insubance  (}  432*)  —  Cbbdit  Insubancb— 
constbuction  op  contbact. 

An  application  for  a  credit  bond  provided 
in  subsection  '*a"  that  the  debtors  included 
in  the  bond  were  those  covered  by  Schedule  A. 
Subsection  '*b"  enumerated  the  evidences  of 
liability  by  the  insurer.  Clause  12  of  that  sub- 
section provided  that,  where  a  claim  does  not 
exceed  $150,  and  a  designated  mercantile  agen- 
cy has  reported  that  the  debtor  has  absconded, 
or  that  the  claim  is  uncollectible,  and  the  issue 
of  an  execution  would  be  useless,  it  shall  not 
be  covered  by  this  clause,  but  shall  be,  so  far  as 
the  same  is  covered  by  this  bond,  included  in 
the  calculation  of  losses,  provided  the  insolvency 
occurs  between  the  date  of  the  execution  and 
the  termination  of  this  bond.  Held  that,  as 
the  policy  stated  that  credit  was  to  be  extended 


on  the  basis  of  exi>erience,  and  as  insolvency 
was  not  specified  as  a  ground  for  refusal  of 
credit,  clause  12  must  be  tak^i  to  refer  wholly 
to  the  remedy,  and  not  to  be  in  conflict  with 
other  portions  of  the  policy,  so  as  to  except 
losses  because  of  insolvency  of  customers. 

[Ed.  Note.— For  other  cases,  see  Insurance* 
Dec.  Dig.  I  432.*] 

Appeal  from  Superior  Court,  Davidson 
County;   Lyon,  Judge. 

Action  by  the  Lexington  Grocery  Company 
against  the  Philadelphia  Casualty  Company. 
Judgment  for  plaintifl,  and  defendant  ap- 
peals.   AflSrmed. 

The  plaintiff  is  a  corporation,  doing  busi- 
ness as  a  wholesale  grocer  at  Lexington,  N. 
C,  and  the  defendant  is  a  corporation  which 
issues  credit  bonds  upon  certain  conditions, 
and  in  consideration  of  pr^niums  paid. 

On  or  about  the  22d  day  of  January,  1006, 
the  plaintiff  made  application  to  the  defend- 
ant to  issue  for  its  benefit  a  credit  bond, 
and  in  said  application  it  is  provided:  "Ex- 
perience shall  be  the  basis  for  credit  under 
the  bond  as  specified  on  Schedule  A,  with 
a  single  account  limit  not  exceeding  $2,000, 
shall  be  covered  by  said  bond."  Tlie  pre- 
mium was  paid,  and  on  the  27th  day  of  Jan- 
uary, 1908,  said  bond  was  issued  in  accord- 
ance with  the  application,  and  contains  the 
following  stipulations,  among  others,  not 
necessary  to  be  stated: 

"First  If  between  the  date  of  the  execu- 
tion of  this  bond  and  the  22d  day  of  Janu- 
ary, 1909,  on  goods  usually  dealt  in  and 
at  the  time  of  shipment  and  delivery  solely 
owned  by  the  indemnified  and  shipped  bona 
fide  and  in  the  regular  course  of  business 
since  the  23d  day  of  February,  1908,  the 
company  receives  preliminary  notices  of  loss 
as  required  by  this  bond  and  Schedule  A 
upon  which  claim  the  actual  loss  sustained 
by  the  Indemnified  thereon  as  covered  by 
this  bond  and  Schedule  A  is  in  excess  of 
$1,000  hereinafter  called  the  Initial  loss, 
on  sales  and  shipments  not  exceeding  $400,- 
000,  or,  if  such  sales  and  shipments  as  afore- 
said exceed  such  sum,  a  proportionally  In- 
creased initial  loss,  the  company  agrees  to 
pay  such  excess  loss  not  exceeding  the 
amount  of  this  bond,  provided: 

"(a)  That  such  losses  shall  have  been  sus-. 
tained  on  claims  against  debtors,  each  of 
whom  is  covered  by  Schedule  A  attached 
hereto,  signed  by  the  president  and  secretary 
and  countersigned  by  the  actuary  and  one  of 
the  registrars  of  the  company,  and  which  Is 
made  a  part  hereof:  Provided  further,  that 
when  a  mercantile  agency  is  designated  in 
the  application  as  a  basis  for  some  or  all  of 
the  credits  to  be  covered  by  this  bond,  that 
the  last  book  printed  by  such  agency  prior 
to  the  shipment  of  the  goods  shall  be  the 
basis  for  covering  such  shipments  from  and 
including  the  first  of  the  month  appearing 
on  such  book. 


•For  other  eases  see  same  topic  and  sscUon  NUMBEB  in  Dec  Dig,  *  Am.  Dig.  Key  No.  Seriss  *  Bep'r  Indezi 
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"(b)  That  only  claims  on  which  losses  oc- 
cur, which  exist  (1)  against  a  debtor  who 
has  effected  a  general  compromise  with  his 
creditors ;  (2)  against  a  debtor  by  or  against 
whom  a  petition  to  be  declared  a  bankrupt 
or  insolvent  has  been  filed  under  the  fed- 
eral bankruptcy  law,  or  under  some  insolv- 
ency or  assignment  law  of  any  of  the  United 
States  or  any  territory  thereof;  (3)  against 
a  debtor  against  whom  an  execution  in  fa- 
vor of  the  indemnified  or  some  other  cred- 
itor has  been  returned  unsatisfied;  (4) 
against  a  debtor  whose  stock  in  trade  has 
been  sold  in  judicial  proceedings ;  (5)  against 
a  debtor  against  whom,  upon  the  ground  of 
insolvency,  a  writ  of  attachment  or  replevin 
or  other  process  has  been  issued ;  (6)  against 
a  debtor  who,  upon  the  ground  of  insolvency, 
has  transferred  his  stock  in  trade  to  a  trus- 
tee or  assignee  under  some  assignment  law 
for  the  benefit  of  his  creditors;  (7)  against 
a  debtor  who  has  died,  leaving  his  estate  in- 
sufficient to  pay  his  debts  in  full,  and  such 
fact  is  certified  to  by  the  executor  or  ad- 
ministrator or  any  court  having  Jurisdiction 
thereof,  and  such  certificate  or  a  copy  there- 
of is  attached  to  the  preliminary  notice  of 
loss;  (8)  against  a  debtor  who  being  a  cor- 
poration, firm  or  individual  for  whom  a  re- 
ceiver has  been  appointed  upon  the  ground 
of  insolvency;  (9)  against  a  debtor  where 
the  legal  proceedings  show  that,  to  defraud 
his  creditors  or  avoid  the  payments  of  his 
debts,  he  has  sold  out  or  transferred  his 
stock  in  trade;  (10)  against  a  debtor  who 
has  given  a  chattel  mortgage  for  the  bene- 
fit of  his  creditors;  (11)  against  a  debtor 
who  has  been  found  to  be  insolvent  through 
Judicial  proceedings;  (12)  where  a  claim 
does  not  exceed  $150  and  none  of  the  above 
state  of  facts  have  arisen,  but  the  designat- 
ed mercantile  agency,  a  collection  agency, 
or  a  practicing  attorney  in  or  near  the  place 
where  the  debtor  did  business  reports,  in 
writing,  as  to  each  of  such  claims,  and  such 
report  is  attached  to  the  preliminary  notice 
of  loss,  that  the  debtor  has  absconded,  leav- 
ing no  assets  applicable  to  the  payment  of 
his  debts,  or  that  such  claim  is  uncollecti- 
ble and  the  issue  of  an  execution  would  be 
useless,  and  that  during  a  period  of  at  least 
thirty  days  prior  to  the  making  of  such  re- 
port diligent  efforts  have  been  made  to  col- 
lect such  claim  or  claims,  and  any  claim 
which  is  more  than  three  months  overdue 
prior  to  commencement  of  said  bond,  and 
any  claim  that  has  been  placed  in  the  hands 
of  such  mercantile  agency,  collection  agency, 
or  attorney  prior  to  the  execution  of  said 
bond  shall  not  "be  covered  by  this  (12th) 
clause,  but  shall,  so  far  as  the  same  are 
covered  by  this  bond  and  riders  attached 
hereto,  be  included  in  the  calculation  of 
losses,  provided  the  insolvency  and  one  of 
the  foregoing  facts  as  enumerated  in  this 
subsection  *b'  occurs  between  the  date  of 
the  execution  and  the  termination  of  this 
bond. 


.  "Second.  Said  Schedule  A  shall  describe 
the  class  of  customers  to  be  covered  by  this 
bond  and  the  limit  of  credit  to  be  extended 
to  each  of  such  customers.'* 

Schedule  A  is  as  follows: 

"CC.  Customers  to  whom  the  indemnified 
has  shipped  goods  within  twelve  (12)  months 
prior  to  shipping  the  first  item  of  the  goods, 
wholly  or  partly  included  in  the  account 
upon  which  the  loss  was  incurred,  shall  be 
considered  old  customers,  and  customers  to 
whom  the  indemnified  has  shipped  no  goods 
within  said  twelve  (12)  months,  or  to  whom 
the  indemnified  never  sold  any  goods,  shall 
be  considered  new  customers. 

"KK.  Subject  to  the  terms  and  conditions 
of  the  attached  bond  and  this  rider,  old  cus- 
tomers of  the  indemnified  shall  be  covered 
for  goods  shipped  during  the  term  of  the 
attached  bond  for  an  amoimt  not  exceeding 
the  highest  indebtedness  such  customer  owed 
to  thd  indemnified  at  one  time,  for  goods 
shipped  by  the  indemnified  to  such  customer 
within  twelve  (12)  months  prior  to  shipping 
the  first  item  of  the  goods  wholly  or  partly 
included  in  the  account  upon  which  the  loss 
was  incurred,  not  exceeding,  however,  the 
amount  paid  upon  such  highest  indebted- 
ness during  said  period,  but  in  no  event  ex- 
ceeding $2,000  to  one  customer. 

"LL.  New  customers  of  the  indemnified 
shall  be  covered  for  an  amount  not  exceeding 
fifty  per  cent  (50%)  of  the  first  bill,  but  the 
gross  amount  of  such  first  bill  shall  not  ex- 
ceed $1,000  and  such  customer  shall  be  con- 
sidered an  old  customer  as  to  goods  shipped 
after  the  first  bill  has  been  paid,  and  shall 
then  be  covered  accordingly. 

**RR.  As  a  condition  precedent  to  having 
any  claim  for  excess  loss  under  the  attached 
bond  and  this  rider,  by  reason  of  any  loss 
or  losses  on  such  old  or  new  customers,  the 
indemnified  shall  attach  to  the  preliminary 
notice  of  each  loss,  if  an  old  customer,  a 
copy  of  the  account  upon  which  the  loss  was 
incurred,  and  a  copy  of  the  account,  with 
debits  and  credits,  showing  the  highest  prior 
indebtedness  within  said  twelve  (12)  months, 
and  if  a  new  customer,  a  memorandum  must 
be  attached  to  the  preliminary  notice  of  the 
loss,  stating  that  such  customer  was  a  new 
customer,  or  else  such  loss  or  losses  shall 
be  excluded  from  the  calculation  of  losses. 

**The  words  'and  the  aggregate  of  all 
such  claims  filed  does  not  exceed  one-half  of 
the  initial  loss,'  in  lines  51  and  52  of  the 
attached  bond,  have  been  made  void. 

**The  words  beginning  with  the  word 
'there'  in  line  70,  and  ending  with  the  word 
*and'  in  line  82,  have  been  made  void. 

"O.  Outstandings  on  the  books  of  the  in- 
denmified  against  solvent  debtors  on  Janu- 
ary 23,  1908,  shipped  since  October  1,  1907, 
shall  be  covered  upon  the  same  conditions 
and  shall  be  included  in  the  same  manner  as 
tf  the  goods  had  been  shipped  since  the  exe- 
cution of  the  bond.  Subject  to  the  terms 
and  conditions  of  the  attached  bond.' 
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This  action  Is  to  recover  on  said  bond  for, 
losses  which  the  plaintiff  alleges  it  has  sus- 
tained. 

An  account  between  the  parties  was  stated 
by  a  referee,  and  upon  his  report  being  filed 
judgment  was  entered  in  favor  of  the  plain- 
tiff for  the  sum  of  $3,693.38,  and  the  defend- 
ant excepted  and  appealed. 

The  exceptions  present  one  question,  and 
that  is  whether  accounts,  made  after  the 
execution  of  the  bond,  by  persons  who  were 
then  insolvent,  are  covered  by  the  bond,  if 
based  on  the  past  experience  of  the  plaintiff 
with  the  persons  making  the  accounts;  and 
the  defendant  relies  particularly  on  the  pro- 
viso to  clause  12  of  subsection  "b"  of  the 
bond,  which  reads  as  follows:  "Provided 
the  insolvency  and  one  of  the  foregoing  facts 
in  this  subsection  'b'  occurs  between  the 
date  of  the  execution  and  the  termination 
of  this  bond."  The  referee  and  his  honor 
held  that  such  accounts  were  covered  by  the 
bond,  and  defendant  excepted. 

Walser  &  Walser,  for  appellant.  E.  E. 
Raper  and  McGrary  &  McCrary,  for  appel- 
lee. 

ALLEN,  J.  [1,  2]  The  application  bond 
and  Schedule  A  constitute  the  contract  be- 
tween the  plaintiff  and  defendant,  and  it  is 
a  contract  of  insurance.  Shakman  v.  Credit 
System  CJo.,  ©2  Wis.  374,  66  N.  W.  528,  32  L. 
R.  A.  383,  53  Am.  St  Rep.  920. 

[3]  Speaking  of  such  contracts,  Lacombe, 
Circuit  Judge,  says  in  Tebbetts  v.  Guarantee 
Co.,  73  Fed.  96,  19  C.  C.  A.  282:  "Insurance 
against  mercantile  losses  Is  a  new  branch 
of  the  business  of  underwriting,  and  but 
few  cases  dealing  with  policies  of  that 
character  have  as  yet  found  their  way  into 
the  courts.  The  necessarily  nice  adjustments 
of  the  respective  proportions  of  loss  to 
be  borne  by  insurer  and  insured,  the  some- 
what intricate  provisions  which  are  required 
in  order  to  make  such  business  successful, 
and  the  lack  of  experience  in  formulating 
the  stipulations  to  be  entered  into  by  both 
the  parties  to  such  a  contract  have  naturally 
tended  to  make  the  forms  of  policy  crude 
and  diflBcult  of  Interpretation."  And  he 
quotes  the  rule  of  construction  of  ambiguous 
clauses  laid  down  by  him  in  Guaranty  Co.  v. 
Wood,  68  Fed.  529,  15  C.  C.  A.  563:  "As 
that  contract  Is  a  voluminous  document,  pre- 
pared by  the  company,  any  ambiguity  in  its 
phraseology  should  be  resolved  against  the 
draftsman.  •  •  •  If  the  particular  clause 
requiring  interpretation  cannot  be  brought 
into  harmony  with  the  rest  of  the  contract, 
and  the  instrument  considered  as  a  whole  is 
ambiguous  touching  the  precise  loss  which 
the  policy  covers,  that  meaning  is  to  be 
given-  to  it  which  is  most  favorable  to  the  in- 
sured." 

Frost  on  Guar.  Ins.  (page  572)  also  says,  as 
to  the  rule  of  construction,  that:  "All  condi- 
tions limiting  liability  are  to  be  strictly  con- 


strued. In  the  interpretation  of  conditions, 
they  are  to  be  construed  liberally  in  favor  of 
the  insured,  and  strictly  against  the  insurer. 
The  policy  should  be  Interpreted  in  such  a 
way  as  to  accomplish  the  general  purpose 
had  in  view,  and  at  the  same  time  give  effect 
to  all  of  Its  conditions,  according  to  their 
fair  and  reasonable  meaning." 

The  contract  before  us  is  based  on  experi- 
ence, not  on  rating,  and  this  means  "the 
plaintiff's  experience  with  the  several  cus- 
tomers. In  other  words,  the  defendant  was 
willing  to  insure  the  credit  of  each  of  plain- 
tiff's customers  to  an  amount  that  plaintifTs 
experience  with  such  customers  indicated 
would  be  a  reasonably  safe  credit."  Stein- 
wender  v.  Casualty  Co.,  141  App.  Div.  432, 
126  N.  Y.  Supp.  271;  Casualty  Co.  v.  Can- 
non, 133  Ky.  748,  118  S.  W.  1004. 

It  Is  also  expressly  stipulated  in  the  bond 
that  Schedule  A  shall  describe  the  class  of 
customers  to  be  covered  by  the  bond,  and  if 
we  turn  to  Schedule  A  we  find  three  classes 
of  debtors,  which  may  be  termed  old  custom- 
ers, new  customers,  and  those  who  are  sol- 
vent, owing  outstandings.  The  fact  that 
nothing  is  said  in  this  schedule  about  in- 
solvency at  the  time  of  the  execution  of  the 
bond,  when  defining  old  and  new  customers, 
and  that  it  Is  expressly  provided  that  as  to 
outstandings  only  those  of  debtors  who  were 
solvent  when  the  bond  was  executed  are  in- 
sured, indicates  clearly  that  it  was  the  pur- 
pose of  the  defendant  to  insure  the  debts  of 
old  and  new  customers,  created  after  the  ex- 
ecution of  the  bond,  .although  insolvent,  pro- 
vided the  credit  extended  was^based  on  ex- 
perience. 

If  we  were  to  construe  the  proviso  to  clause 
12  of  subsection  "b"  as  the  defendant  con- 
tends, and  hold  that  claims  against  debtors 
who  were  insolvent  at  the  time  the  bond 
was  executed,  although  based  on  experience, 
are  not  protected  by  the  bond,  we  would 
change  the  entire  contract  between  the  par- 
ties, and  say  that  experience  is  not  the  ba- 
sis of  credit  under  the  bond,  but  solvency. 

It  is  argued  that  the  construction  contend- 
ed for  by  the  plaintiff  is  unreasonable,  and 
that  it  cannot  be  supposed  that  the  defend- 
ant would  permit  sales  to  insolvent  persons, 
and  insure  them.  It  would  be  sufiicient  an- 
swer to  say  that  it  has  done  so;  but  if  the 
contract  is  examined  it  will  be  found  that  the 
rights  of  the  defendant  are  carefully  safe- 
guarded. 

The  plaintiff  did  not  have  an  unlimited 
discretion  in  making  sales.  Claims  against 
old  customers  were  not  insured  beyond  the 
highest  amount  paid  by  them  on  indebted- 
ness created  within  12  months  prior  to  the 
execution  of  the  bond,  and  in  no  event  in 
excess  of  $2,000,  and  the  indemnity  as  to  the 
new  customers  does  not  exceed  50  per  cent 
of  the  fi.rst  bill,  which  could  not  exceed 
$1,000,  and  after  the  first  bill  new  customers 
were  classed  as  old  customers. 

The   experience   of   wholesale   and   retail 


N.C.) 


BEA  y.  RSA 


873 


dealers  has  doubtless  sbown  that  it  is  reason- 
ably safe  to  sell  to  men  who  are  not  solvent, 
but  who  have  good  character  and  good  hab- 
its, and  who  are  accustomed  to  pay,  and 
for  this  reason  experience,  and  not  solvency, 
has  been  adopted  as  the  standard.  This 
being  the  plain  purpose  of  the  contract,  if 
the  proviso  relied  on  by  the  defendant  Is 
repugnant  to  it,  it  would  be  our  duty  to  re- 
ject it;  but  we  do  not  think  the  repugnancy 
exists. 

[4]  Subsections  "a"  and  *V  are  provisos 
to  the  first  stipulation  or  agreement  in  the 
bond;  and  subsection  "a"  provides  that  the 
debtors  included  in  the  bond  are  those  cov- 
ered by  Schedule  A,  while  subsection  "b"  enu- 
merates the  evidences  of  liability  by  the  de- 
fendant 

Clause  12  of  subsection  "b"  is  obscure,  and 
it  is  difficult  to  ascertain  its  meaning.  Some 
word  is  evidently  omitted  before  the  word 
"shall,**  and  the  test  of  insolvency  is  to  be 
applied  to  some  claim.  It  cannot  be  applied 
to  the  claims  of  $150  first  mentioned  in  the 
clause,  because  it  says  that,  in  addition  to 
insolvency,  one  of  the  foregoing  facts  enu- 
merated in  subsection  "b"  must  exist;  and  it 
is  provided  as  to  the  claims  first  mentioned 
that  it  is  not  necessary  for  any  of  the  fore- 
going facts  to  exist,  and  it  cannot  be  applied 
to  all  the  claims  covered  by  the  bond,  be- 
cause that  would  give  it  an  effect  which 
would  withdraw  claims  covered  by  Schedule 
A,  and  would  make  solvency  the  test 

If  we  bear  tn  mind  the  purpose  of  the 
contract,  and  that  experience  is  the  basis 
of  credit,  that  the  claims  to  be  insured  are 
those  covered  by  Schedule  A,  and  that  sub- 
section "b"  is  intended  to  furnish  the  evi- 
dences of  liability,  and  read  clause  12  in  the 
light  of  these  facts,  we  think  the  purpose 
of  the  clause  was  to  provide  evidences  of 
liability  that  would  be  satisfactory  for  small 
claims  that  did  not  exceed  $150,  and  that 
these  small  claims  are  divided  into  three 
classes,  and  that  the  proviso  applies  only  to 
those  three  months  overdue,  or  such  as  had 
been  placed  in  the  hands  of  a  mercantile 
agency  prior  to  the  execution  of  the  bond. 
As  thus  construed,  the  clause  reads  as  fol- 
lows: 

"(12)  Where  a  claim  does  not  exceed  $150, 
and  none  of  the  above  state  of  facts  have 
arisen,  but  the  designated  mercantile  agency, 
a  collection  agency,  or  a  practicing  attorney, 
in  or  near  the  place  where  the  debtor  did 
business,  reports  in  writing  as  to  each  of 
such  claims,  and  such  report  is  attached  to 
the  preliminary  proof  of  loss,  that  the  debtor 
has  absconded,  leaving  no  assets  applicable 
to  the  payment  of  his  debts,  or  that  such 
claim  is  uncollectible,  and  the  issue  of  an 
execution  would  be  useless,  and  that  during 
a  period  of  at  least  thirty  days  prior  to  the 
making  of  such  report  diligent  efforts  have 
been  made  to  collect  such  claim  or  claims, 
they  shall,  so  far  as  they  are  covered  by 
this   bond   and  riders  attached  hereto,   be 


included  in  the  calculation  of  loss,  and  also 
any  such  daim  which  is  more  than  three 
months  overdue  prior  to  the  commencement 
of  this  bond,  or  that  has  been  placed  in  the 
hands  of  such  mercantile  agency,  collection 
agency,  or  attorney  prior  to  the  execution 
of  this  bond,  shall  also  be  included,  pro- 
vided the  Insolvency  and  one  of  the  fore- 
going facts  from  1  to  11  inclusive,  as  enu- 
merated in  this  subsection  'b,'  occurs  be- 
tween the  date  of  the  execution  and  the  ter- 
mination of  this  bond." 

In  our  opinion,  there  is  no  erron 

Afi^med* 
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(Supreme  Court  of  North  Carolina.     Dec.  6. 

For  majority  opinion,  see  72  S.  B.  578. 

BROWN,  J.  (concurring).  I  have  hereto- 
fore always  concurred  in  the  decisions  of 
this  court  in  respect  to  the  powers  of  feme 
coverts.  These  cases  began  with  Harris  v. 
Jenkins,  72  N.  C.  183,  and  ended,  I  believe, 
with  Bank  v.  Benbow,  150  N.  C.  781,  64  S. 
Ew  891.  By  the  MarUn  act  (introduced  by 
Senator  J.  C.  Martin  in  the  General  Assem- 
bly of  1911)  the  wives  have  been  emancipat- 
ed and  are  placed  on  an  equal  footing  with 
their  single  sisters,  except  that  in  order  to 
convey  their  real  estate  they  must  still  have 
the  written  assent  of  their  husbands.  I  see 
no  especial  reason  now  for  withholding  from 
them  the  privilege  of  conferring  gifts  upon 
their  husbands  without  the  supervision  and 
sanction  of  a  justice  of  the  peace  or  other 
judicial  officer. 

I  think  the  opinion  of  the  Chief  Justice 
is  a  fair  construction  of  Bevisal,  §  2107,  and 
also  of  the  Constitution,  and  I  give  it  my 
approval. 

WALKER,  J.  (concurring).  The  transac- 
tion in  this  case  was  a  gift,  which  excludes 
the  idea  of  any  contract  between  the  hus- 
band and  wife,  and  for  this  reason  there 
is  no  law  forbidding  it,  in  substance  or  in 
form.  If  it  had  been  an  executed  contract 
of  sale,  I  think  in  that  form  it  also  would 
have  been  valid,  and  in  neither  case  does 
Revisal,  §  2107,  apply.  The  law  in  regard 
to  a  married  woman's  dealings  with  refer- 
ence to  her  separate  property,  up  to  its  pres- 
ent stage  of  development,  I  think,  may  be 
stated  thus: 

1.  She  may  will  her.  property  without  the 
consent  of  her  husband,  and  as  if  she  were 
a  feme  sole  (Const,  art  10,  §  6),  and  in  tills 
way  she  may  deprive  him  of  his  estate  by 
the  curtesy  (Tiddy  v.  Graves,  126  N.  C.'620, 
36  S.  E.  127;  Id.,  127  N.  C.  502,  37  S.  E. 
513;  Ex  parte  Watts,  130  N.  C.  237,  41  S.  E. 
289;  Hallyburton  v.  Slagle,  132  N.  C.  947, 
44  8.  E.  055;  Watts  v.  Griffin,  137  N.  a 
572,  50  S.  E.  218). 

2.  She  may  convey  her  real  property,  with 
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the  written  consent  of  bar  husband,  evideDO- 
ed  by  her  privy  examination. 

S.  She  may  dispose  of  her  personal  prop- 
erty by  gift  or  otherwise,  without  the  as* 
sent  of  her  husband,  and  as  if  she  were 
unmarried.  Vann  v.  Edwards,  135  N.  G. 
661,  47  S.  B.  78i,  67  L.  B.  A.  461;  Act  of 
1911,  c  109. 

4.  By  virtue  of  the  Martin  act  (Public 
Laws  1911,  c.  109),  she  may  now  contract 
and  deal,  so  as  to  affect  her  real  or  person- 
al proi)erty,  in-  the  same  manner  and  with 
the  same  effect  as  if  she  were  unmarried, 
unless  the  contract  belongs  to  the  class  of 
those  described  in  Bevisal,  f  2107,  or  unless 
it  is  a  conveyance  of  her  real  property,  when 
the  formalities  required  by  the  existing  law, 
for  its  validity,  must  be  observed;  those  two 
cases  being  expressly  excepted  in  the  act 
of  1911.  But  Bevisal,  f  2107,  does  not  em- 
brace gifts  or  sales  of  personal  property  by 
the  wife  to  the  husband,  as  the  general  right 
to  make  these,  as  if  she  were  unmarried.  Is 
given  by  the  Constitution,  and  cannot  be  re- 
stricted or  impaired  by  legislation. 

Section  2107,  which  is  still  in  force,  ap- 
plies, therefore,  only  to  her  executory  con- 
tracts, and  she  cannot  enter  into  any  such 
^ntract  with  her  husband  which  will  affect 
or  change  any  part  of  her  real  estate,  or 
the  accruing,  income  thereof,  for  a  longer 
period  than  three  years  from  the  making 
of  the  contract,  or  which  will  impair  or 
change  the  body  or  capital  of  her  personal 
estate,  or  the  accruing  Income  thereof,  for  a 
like  period;  the  Constitution  not  having  re- 
moved her' common-law  disability  as  to  exec^ 
utory  contracts,  and  the  act  of  1911  hav- 
ing expressly  excepted  section  2107  from 
its  operation.  Kearney  v.  Vann,  154  N.  0. 
311,  70  S.  B.  747. 

Subject  to  the  views  herein  stated,  I  as- 
sent to  the  conclusion  reached  by  the  Chief 
Justice  in  the  opinion  delivered  by  him  for 
the  court 


(1G7  N.  c.  ISl) 

WALKBB  V.  CANNON  MFG.  CO. 

(Supreme  Court  of  North  Carolizra.     Nov.  22, 

1911.) 

1.  Appeal  and  Bbbob  d  927*)— EU: view— Pbb- 
SUMPTIONS— Effect. 

On  appeal  from  a  motion  for  a  nonsuit, 
plaintififs  evidence  must  be  considered  most 
favorably  in  his  favor. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3748,  4024;  Dec  Dig.  | 
927.*] 

2.  Masteb  and  Servant  (f§  101,  102*)— In- 
juries TO  SERVANr— Appliances  and  Piec- 
es OF  Work. 

A  master  must  furnish  a  servant  a  pUce 
to  do  the  work  assigned  as  reasonably  safe  as 
the  nature  of  hia  basiness  will  admit;  and, 
where  engaged  in  the  operation  of  a  niill,  or 
other  plant  having  machinery  more  or  less 
complicated  and  driven  by  mechanical  power,  he 
must  provide  methods,  implements,  aqd  appli- 


ances, such  as  are  known,  approved,  and  in  gen- 
eral use. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  171-174,  180-184;  Dec 
Dig.  U  101,  102.*] 

3.  Master  and  Servant  (S  278*)^Injuries 
TO    Servant  —  Actions  —  E^videncb  —  Suf- 

FICIENOT. 

In  an  action  for  death  of  an  employ^,  caus- 
ed by  the  alle^  negligence  of  the  employer  in 
failing  to  provide  a  proper  machine  at  which  to 
work,  evidence  held  to  show  that  the  machine 
provided  was  out  of  order,  "wobbly,"  and  dan- 
gerous. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Cent  Dig.  S  961 ;   Dec.  Dig.  i  278.*} 

4.  BlABTBB    AND    SERVANT    (i    278*>— INJUBISS 

TO  Servant — Aohons — Bvidbnob  ---  Sxnr- 
.    figisnct. 

In  an  action  against  an  employer  for  an  in- 
jury, alleged  to  have  been  caused  by  failure  to 
furnish  proper  machinery,  evidence  held  to  show 
that  a  belt  running  a  saw,  which  ran  horizon- 
tally to  the  saw,  should,  in  accordance  with  the 
best  usage  of  manufacturing,  have  been  placed 
in  perpendicular  position,  or  covered  by  a  cas- 
ing. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  961 ;   Dec  Dig.  i  278.^3 

5.  Master  and  Sksvant  (9  276*)— Injuries 
TO    Servant — Aotionb  —  Bvidbnob  —  Suf- 

nCIENCT. 

In  an  action  for  death  of  an  em^loy6,  caus- 
ed by  his  being  hit  by  a  board,  evidence  held 
to  raise  the  inference  that  the  board  gained 
its  momentum  by  being  thrown  from  an  im- 
properly placed  belt 

[E#d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  961;  Dec.  Dig.  f  276.*] 

6.  Master  and  Servant  (f  296*)— Injuries  to 
Servant  —  Actions  —  Instructions  — 
Contributory  Neoligbncb. 

A  charge,  that  if  the  jury  believed  the  evi- 
dence of  a  defendant's  witness  that  he  warned 
a  person,  killed  while  employed  by  the  defend- 
ant, of  the  way  to  operate,  and  the  danger  in 
the  operation  of,  a  machine  at  which  the  de- 
ceased was  placed  at  work,  and  that  if  the 
jury  believed  from  the  greater  weight  of  evi- 
dence that  the  deceased  was  injured  because  of 
a  failure  to  observe  the  warning,  and  to  oper- 
ate his  machine  in  the  manner  specified,  to  find 
for  the  defendant  is  a  proper  submission  of 
the  question  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1180-1194 ;  Dec.  Dig.  f 
296.*] 

7.  Master  and  Servaitt  (i  295*)— Injuries 
to  Servant  —  Actions  —  Instructions  — 
Assumption  of  Risk. 

An  instruction,  that  if  the  jury  should  find 
from  the  greater  weight  of  evidence  that  a 
machine,  at  which  a  person  was  killed  while 
at  worlc,  was  so  defective  and  dangerous  that 
only  a  reckless  man  would  have  worked  at  it. 
etc,  they  should  find  that  such  person  assumed 
the  risk  of  dangers  incident  to  its  operation, 
properly  submits  the  issue  of  assumption  of  risk. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1168-1179 ;  Dec.  Dig.  S 
295.*] 

8.  Master  and  Servant  (f  288*)— Injuries 
to  Servant  —  Aoteons  —  ESvidbncs  —  Suf- 
fioiengt. 

In  an  action  for  the  death  of  a  person 
while  at  work  at  a  machine,  evidence  as  to  his 
continuing  to  work  in  the  presence  of  a  known 


•For  other  oasM  tee  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig  Key  No.  Series  it  Rep'r  Indvxes 


N.C.) 


WALKER  V.  CANNON  MFG.  CO. 


875 


and  obvious  danger  %eJd  not  to  show  assumption 
of  risk  as  a  matter  of  law. 

[Ed.  Note.^-Fbr  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |S  1068-1088;  Dec.  Dig.  I 

Appeal  from  Superior  Court,  Rowan  Ooan- 
I7;   Lyon.  Judge. 

Action  by  Ola  Walker,  administrator  of 
Odell  Walker,  deceased,  against  the  Cannon 
Mannfacturing  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     No  error. 

The  action  is  brought  to  recover  damages 
for  the  death  of  Odell  Walker,  alleged  to 
have  been  caused  by  the  negligence  of  the 
defendant    These  issues  were  submitted: 

"(1)  Was  the  death  of  plaintilTs  Intestate 
caused  by  the  negligence  of  the  defendant, 
as  alleged  In  the  complaint?    Answer:    Yes. 

"(2)  Did  plaintifTs  intestate  contribute  to 
his  own  injury  and  death  by  his  own  negli- 
gence, as  alleged  In  the  answer?  Answer: 
No. 

"(3)  Did  plaintiffs  Intestate  voluntarily 
assume  the  risks  and  dangers  incident  to 
and  attendant  upon  the  operation  of  the 
machinery,  as  alleged  in  the  answer?  An- 
swer:   No. 

"(4)  What  damage,  if  any,  is  the  plaintiff 
entitled   to   recover?     Answer:     94,951.40." 

The  defendant  appealed  from  the  judg- 
ment rendered. 

Davis  &  Davis,  for  appellant  Theo.  F. 
Kluttz  &  Son  and  B.  Lee  Wright,  for  ap- 
pellee. 

BROWN,  J.  There  are  a  very  large  num- 
ber of  exceptions  in  the  record  that  are 
made  the  basis  of  25  assignments  of  error. 
It  is  impossible  to  discuss  these  assignments 
seriatim,  without  going  over  much  ground 
that  has  heretofore  been  covered  by  adjudi- 
cations of  this  court,  as  well  as  unduly 
lengthening  this  opinion.  Sixteen  assign- 
ments of  error  relate  to  the  admission  of 
evidence.  Upon  a  careful  examination  of 
them,  we  find  no  substantial  error,  at  least 
nothing  that  would  justify  us  In  granting  a 
new  trial. 

[1]  The  principal  contention  of  the  learned 
counsel  for  the  defendant  is  based  upon  his 
seventeenth  and  eighteenth  assignments  of 
error,  presenting  the  question  as  to  the  suf- 
ficiency of  the  evidence  of  negligence.  The 
evidence  Introduced  by  the  plaintiff,  taken 
in  its  most  favorable  light,  as  it  must  be 
considered  upon  a  motion  to  nonsuit,  t^nds 
to  prove  that  her  intestate,  Odell  Walker, 
was  employed  by  defendant  in  its  manufac- 
turing establishment  at  Kannapolls,  and  at 
time  of  his  injury  was  operating  a  ripsaw, 
used  for  splitting  boards,  as  well  as  sawing 
them  up  in  short  pieces.  The  saw  was  operat- 
ed by  a  belt  which  ran  from  the  pulley  oper- 
ating the  saw  to  another  pulley,  so  that  the 
belting  was  nearly  horizontal  with  the  saw, 


and  did  not  run  perpendicularly  to  a  pulley 
above  or  below  the  saw.  The  machine  was 
operated  by  electric  power  overhead.  There 
is  evidence  that  this  machine  was  very  old, 
antiquated,  "wobbly,"  and  out  of  repair ;  that 
the  table  upon  which  the  saw  operated  was 
of  a  disused  and  antiquated  pattern-;  that 
the  saw  should  have  been  operated  on  an 
adjustable  table. 

But  the  principal  ground  of  negligence  is 
that  the  belting  was  not  cased,  and,  instead 
of  running  perpendicularly  above  or  below 
to  reach  the  power.  It  was  horizontal,  and 
so  placed  that  a  plank  was  very  liable  to  fall 
on  it  from  the  saw  table,  or  elsewhere,  and 
be  hurled  against  the  operator;  and  plain- 
tiff avers  that  her  intestate  was  killed  by  a 
plank  falling  on  this  belt  aud  striking  him 
on  the  head  with  such  force  as  to  crush  his 
skull  and  produce  death. 

There  is  evidence  that  ripsaws  in  general 
use  are  now  run  by  a  countershaft,  and 
that  If  the  power  is  above,  the  countershaft 
is  below,  and,  if  power  is  beneath,  the  coun- 
tershaft is  underneath;  that  the  saw  al- 
ways extends  beyond  the  table,  with  coun- 
tershaft hung  above  the  ceiling.  One  belt 
runs  the  main-line  pulley  over  countershaft; 
on  that  countershaft  the  pulley  belt  runs  to 
that  third  pulley  underneath  the  saw  table. 
If  the  power  is  underneath  the  house,  the 
countershaft  is  beneath  also. 

There  Is  also  some  evidence  to  the  effect 
that,  this  being  a  horizontal  belt,* running 
somewhat  on  a  level  with  the  saw,  the  belt 
should  be  cased,  so  as  to  avoid  the  danger 
of  objects  falling  on  it  and  injuring  the 
operator  by  being  hurled  against  him. 

[2]  It  is  now  familiar  learning  that  the 
employer  of  labor  must  furnish  a  reasonably 
safe  place  in  which  to  do  the  work  assigned, 
as  reasonably  safe  as  the  nature  of  the  busi- 
ness will  admit  It  Is  equally  as  well  set- 
tled that  where  the  employes  are  engaged  In 
the  operation  of  mills  and  other  plants  hav- 
ing machinery  more  or  less  complicated,  and 
usucUly  driven  by  mechanical  power,  in  such 
case  a  standard  of  duty  has  been  fixed,  and 
the  employer  is  required  to  provide  meth- 
ods, implements,  and  appliances,  such  as 
are  known,  approved,  and  in  general  use. 
Bradley  v.  Railroad  Co.,  144  N.  C.  558,  57 
S.  E.  222;  Hicks  v.  Manufacturing  Co.,  138 
N.  0.  319,  60  S.  B.  703;  Home  v.  Power 
Co.,  141  N.  a  50,  53  S.  B.  658;  Fearington 
V.  Tobacco  Co.,  141  N.  C.  80,  53  S.  B.  662; 
Avery  v.  West  146  JJ.  C.  592,  60  S.  B.  646 ; 
Shaw  V.  Manufacturing  Co.,  146  N.  C.  235, 
59  S.  B.  676 ;  Phillips  v.  Iron  Works,  146  N. 
C.  209,  59  S.  B.  660. 

[3]  There  is  abundant  evidence  in  the  rec- 
ord that  the  machine  used  in  this  case  was 
of  "ancient  lineage,"  possibly  belonging  to 
the  antebellum  days;  that  it  was  sadly  out 
of  order,  "wobbly,"  and  dangerous  to  oper- 
ate.   In  his  able  argument  counsel  for  de- 
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fendant  did  not  undertake  to  defend  the 
character  of  his  machine,  but  contends  with 
much  ingenuity  that  the  condition  of  the 
machine  did  not  cause  the  injury;  that  the 
injury  was  the  result  of  an  accident,  unac- 
counted for  in  the  evidence. 

[4, 5]. The  evidence  shows  that,  according 
to  present  usage,  the  belt  should  have  been 
placed  in  a  perpendicular  position,  or  else, 
as  it  was  nearly  on  a  line  with  the  saw, 
casing  should  have  been  put  around  it,  to 
prevent  objects  falling  on  it  from  being 
hurled  against  the  operator.  In  answer  to 
which  it  is  contended  there  is  no  evidence 
that  the  plank  which  crushed  the  intestate's 
skull  was  thrown  from  the  belt.  This  is 
undoubtedly  a  debatable  question,  as  no 
-witness  saw  it  on  the  rapidly  moving  belt, 
or  strike  the  intestate.  Yet  that  the  plank 
struck  the  intestate  must  be  admitted ;  that 
it  struck  his  head  with  crushing  force  is 
demonstrated;  that  it  could  not  have  ac- 
quired such  momentum  from  the  ordinary 
passing  of  it  over  a  ripsaw  Is  evident.  It  is 
a  fair  inference  that  it  must  have  been 
thrown  from  the  belt,  as  it  is  hard  to  ac- 
count for  its  force  in  any  other  manner. 
This  is  not  a  necessary  inference,  but  a 
legitimate  one,  from  the  circumstances  of 
the  case,  and  the  Jury  seem  to  have  tiiken 
that  view.  We  think  upon  the  question  of 
proximate  cause,  as  well  as  negligence,  his 
honor's  charge  is  a  fair  and  clear  presenta- 
tion of  tjie  case  to  the  Jury. 

[6]  We  do  not  think  the  assignments  of  er- 
ror in  respect  to  the  charge  upon  the  second 
issue  can  be  sustained.  The  negligence  set 
up  in  the  answer  is  that,  while  the  intestate 
W€i8  sawing  a  board  on  the  said  table,  and 
before  the  board  had  gone  through  the  saw, 
he  put  another  board  into  the  saw,  and  neg- 
ligently and  recklessly  sawed  said  second 
board,  and  shoved  it  forward  until  it  knock- 
ed the  first  board,  which  he  was  sawing, 
onto  the  saw,  causing  it  to  be  caught  in 
the  saw  and  thrown  biick,  striking  him  in 
the  head,  and  in  this  way  was  guilty  of  neg- 
ligence which  directly  contributed  to  bring' 
about  the  injury  complained  of.  His  honor 
charged  upon  this  phase  of  the  case  that, 
if  the  Jury  believes  the  evidence  of  the  de- 
fendant's witness  Lyerly,  that  he  instructed 
and  warned  the  plaintiff's  intestate  not  to 
put  a  second  board  into  the  saw  until  after 
he  had  completely  sawed  the  first  board, 
upon  the  ground  that  it  was  dangerous  to  do 
so,  and  that,  if  the  Jury  should  find  from 
the  greater  weight  of  the  evidence  that  the 
plaintiff's  intestate  w^as  injured  in  this  man- 
ner, the  plaintiff  cannot  recover  in  this  case, 
and  the  Jury  will  answer  the  second  issue, 
"Yes."  We  do  not  see  how  the  question  of 
contributory  negligence  could  have  been  put 
more  fairly  or  clearly  to  the  Jury. 

[7]  Upon  the  third  issue  of  assumption  of 
risk,  his  honor  submitted  the  matter  to  the 


Jury  in  as  favorable  a  view  for  defendant 
as  it  could  expect  under  the  adjudications 
of  this  court,  when  he  charged:  "That  if 
the  Jury  finds  from  the  greater  weight  of 
the  evidence  that  the  condition  of  the  ma- 
chine at  which  the  plaintiff's  Intestate  (Odeli 
Walker)  was  working  at  the  time  he  was 
hurt  was  so .  defective  and  dangerous  that 
only  a  reckless  man  would  have  worked 
at  it,  and  that  the  probabilities. of  the  plain- 
tiff's intestate  (Odell  Walker)  of  gettincT 
hurt  were  greater  than  the  probabilities  of 
his  safety,  the  Jury  are  instructed  to  an- 
swer the  third  issue,  *Yes.'*' 

[8]  The  evidence  that  the  intestate  neg- 
ligently continued  to  work  on  in  the  pres- 
ence of  a  known  and  obvious  danger,  which 
should  have  deterred  a  man  of  ordinary 
prudence,  is  not  so  striking  as  to  warrant 
the  conclusion,  as  matter  of  law,  that  the 
intestate  assumed  the  risk  to  such  extent 
as  to  bar  recovery. 

Upon  a  careful  review  of  the  entire  rec^ 
ord,  we  find  no  error  that  Justifies  us  In  dl« 
recting  another  trial. 

No  error. 


(157  N.  C.  2») 
SANDERS  V.  SANDERS. 

(Supreme  Court  of  North  Carolina.     Nov.  22, 

1911.) 

1.  Divorce  (§  210*)— Tiempobabt  Aumowt— 
Validity  of  Order. 

Under  Revisal  1905.  S  1562,  prescribing  the 
grounds  for  divorce  from  bed  ana  board,  under 
section  1563  requiring  an  affidavit  to  be  filed 
with  the  complaint,  showing  that  the  grounds 
relied  on  existed,  to  plaintiff's  knowledge,  at 
least  six  months  before  filing  of  the  complaint, 
and  under  section  1566,  authorizing  alimony 
pendente  lite  when  it  appears  that  defendant 
is  attempting  and  about  to  remove  from  the 
state,  and  is  about  to  dispose  of  his  property, 
whereby  plaintiff  may  be  deprived  of  alimony* 
if  the  judge  finds  the  facts,  alleged  by  a  wife, 
suing  for  divorce,  on  application  for  alimony 
under  section  1566,  to  be  true  and  sufficient  to 
entitle  her  to  divorce,  if  established  at  the  trial, 
an  action  may  be  instituted,  and  an  order  for 
alimony  properly  made,  before  such  six-month 
period  has  elapsed. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  «  610-612;    Dec.  Dig.  §  210.*] 

2.  Divorce  (§  90*)— Pleading— Requtsttes, 

While  generally  a  party  to  a  divorce  suit, 
in  pleading  under  oath  as  to  facts  necessary  or 
naturally  within  his  personal  knowledge,  should 
do  so  in  positive  terms,  yet  an  allegation  in  a 
complaint  for  divorce  that  plaintiff  is  informed 
and  believes  that  defendant  is  about  to  remove 
from  the  state,  and  to  dispose  of  his  property, 
whereby  plaintiff  may  be  deprived  of  her  ali- 
mony, is  not  insufficient  for  failing  to  set  out 
the  facts  upon  which  plaintiff's  belief  could 
properly  be  made  to  rest. 

LEd.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  §  90.*] 

3.  Divorce  (§  27*)— Divorce  from  Bed  and 
Board— Grounds— Cruelty. 

Under  Revisal  1905,  §  1562,  authorizing  di- 
vorce from  bed  and  board  for  indignities  render- 
ing one's  condition  intolerable,  a  wife,  free 
from  blame,  is  entitled  to  a  divorce  for  a  long 
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course  of  neglect,  craelty  and  hnxniliating  in- 
salt. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §1  62-^;    Dec.  Dig.  S  27.*] 

Appeal  from  Superior  Courtt  Union  Coun- 
ty;  Justice,  Judge. 

Action  by  Cbloe  Sanders  against  R.  M. 
Sanders.  From  an  order  allowing  alimony 
pendente  lite,  defendant  appeals.    Affirmed. 

GlTll  action  to  obtain  a  divorce  from  bed 
and  board,  instituted  by.  the  wife  against 
the  husband,  heard  on  motion  for  alimony 
pendente  lite.  The  court,  having  duly  con- 
sidered the  case  on  the  complaint,  properly 
verified,  with  affidavits  supplementary  there- 
to, and  a  verified  answer,  used  as  an  affida- 
vit by  defendant,  made  full  and  extended 
findings  of  fact  sufficient  to  sustain  an  order 
for  alimony,  and  to  Justify  a  divorce  a  men- 
sa,  If  established  at  the  hearing,  and  there- 
upon made  an  order  allowing  alimony  pen- 
dente lite,  and  defendant  excepted  and  ai>- 
pealed. 

Redwine  &  Sikes,  for  appellant  Stack  & 
Parker,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  It  was  chiefly  objected  to  the 
validity  of  his  honor's  order  "that  it  was 
based  mainly  upon  Illegal  evidence,  In  that 
the  court  considered  alleged  facts  within  six 
months  of  the  Institution  of  the  suit*'  In 
our  view,  there  are  facts,  found  by  his  honor 
anterior  to  the  six  months,  and  on  relevant 
testimony,  amply  sufficient  to  Justify  the  or* 
der  allowing  plaintiff  alimony;  but  apart 
from  this,  the  ordinary  Jurisdictional  affidavit 
of  plaintiff,  annexed  to  the  complaint  con- 
tains the  additional  averment  "that  plaintiff 
is  Informed  and  believes  that  defendant  Is 
attempting  and  about  to  remove  from  the 
state,  and  is  about  to  dispose  of  his  property 
and  remove  the  same  from  the  state,  where- 
by plaintiff  may  be  disappointed  of  her  ali- 
mony," and  under  our  statute  (Revlsal,  {§ 
1562,  1563,  1566),  and  authoritative  interpre- 
tations of  it  as  in  Scoggins  v.  Scoggins,  85 
N.  0.  348,  Id.,  80  N.  C.  319,  Gaylord  v.  Gay- 
lord,  57  N.  C.  74.  Where  this  is  made  to  ap- 
pear, and  the  Judge  finds  facts  to  be  true 
and  sufficient  to  entitle  plaintiff  to  divorce. 
If  established  at  the  trial,  the  action  may  be 
instituted,  and  an  order  for  alimony  prop- 
erly made,  before  the  six  months  have  elaps- 
ed. In  Scoggins'  Case,  supra,  the  Judge 
quotes  with  approval  from  Gaylord's  Case, 
as  follows:  "The  act  certainly  requires  that 
in  ordinary  cases  the  facts  upon  which  the 
petitioner  founds  her  claim  to  relief  shall 
have  existed,  to  her  knowledge,  at  least  six 
months  prior  to  the  filing  of  the  petition, 
and  the  seventh  section  of  the  act  expressly 
enacts  that  she  shall  so  state  and  swear. 
But  the  eighth  section  makes  an  exception 
to  this  whenever  *the  husband  is  then  re- 


moving or  about  to  remove  his  effects  from 
the  state.'  In  such  a  case,  the  wife  may 
exhibit  her  petition  at  any  time,  and  if  she 
shall  state  and  swear  that  she  doth  verily 
believe  that  she  ia  entitled  to  alimony,  and 
that  by  delaying  her  suit  she  will  be  dis- 
appointed of  the  same,  by  the  removal  of 
her  husband's  property  and  effects  from  the 
state,'  any  Judge  may  thereupon  make  an 
order  of  sequestration,  or  otherwise,  as  the 
purpose  of  Justice  may  seem  to  require." 
And  in  the  conclusion  of  the  opinion  the 
Judge  adds:  "There  is  nothing  in  this  or  any 
other  section  of  the  act  which  indicates  a 
necessity  that  she  should  file  another  bill,  or 
a  supplemental  bill,  after  the  expiration  of 
six  months  from  the  time  when  the  facts 
which  entitled  her  to  relief  occurred." 

[21  Defendant  contends,  also,  that  this  ad- 
ditional allegation  referred  to  is  insufficient 
because  made  upon  information  and  belief; 
and,  further,  because  the  same  is  too  gen- 
eral in  its  terms,  and  should  set  out  the 
facts  upon  which  plaintiff's  belief  could 
properly  be  made  to  rest.  Neither  of  these 
objections  may  be  sustained.  It  is  a  gen- 
eral rule  of  pleading,  and  one  particularly 
insistent  in  divorce  causes,  that  when  liti- 
gants are  required  to  make  averment  or  an- 
swer under  oath,  as  to  facts  necessary  or 
naturally  within  their  personal  knowledge, 
they  should  do  so  in  positive  terms.  Avery 
V.  Stewart  136  N.  C.  432,  433,  48  S.  E.  775, 
68  Ia  R.  A.  776;  but  the  principle  does  not 
apply  to  an  allegation  of  this  character. 
Under  the  facts  shown  forth  in  evidence, 
this  plaintiff  would  not  likely  have  oppor- 
tunity to  know  of  her  husband's  plans  and 
purposes  as  to  a  removal  of  his  property, 
and  her  allegation  concerning  it  are  almost 
necessarily  made  on  information  and  belief, 
and  should  therefore  be  held  in  proper  form. 
See  citation  from  Gaylord  v.  Gaylord,  supra. 
And  in  reference  to  a  fuller  statement  of 
the  facts,  when  an  allegation  of  this  char- 
acter becomes  essential,  before  an  order  Is 
passed,  depriving  defendant  of  his  property, 
the  facts  upon  which  plaintiff's  belief  is 
formed  should  always  be  in  evidence  so  that 
the  court  may  intelligently  pass  upon  the 
questions  Involved;  but  it  is  sufficient  when, 
as  in  this  case,  such  facts  are  made  to  ap- 
pear in  the  supplementary  or  additional  af- 
fidavits of  plaintiff.  A^  a  part  of  the  Juris- 
dictional affidavit,  it  Is  better,  If  made  in 
general  terms,  following,  as  it  does,  the  lan- 
guage of  the  statute  (Revlsal  i  1563). 

[31  Defendant  objected  further  "that  many 
of  the  allegations  of  fact  alleged  In  the 
Complaint  as  to  the  conduct  of  the  defendant 
toward  the  plaintiff  were  unexplained,  and 
in  particular  as  to  what  pronipted  or  caused 
them,  and  did  not  set  forth  the  conduct  of 
the  plaintiff  at  that  particular  time,  as  re- 
quired by  law."    There  are  decisions  in  this 
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state  to  the  tfect  that  when  divorce  is 
sought  from  bed  and  board,  on  the  ground 
of  cruel  and  barbarous  treatment,  alleging 
specific  acts  of  cruelty  and  violence,  etc., 
that  the  entire  occurrence  should  be  set  forth 
showing  particularly  circumstances  of  provo- 
cation, if  any  existed.  Martin  v.  Martin, 
130  N.  a  28,  40  S.  E.  822;  O'Connor  v. 
O^Oonnor,  109  N.  0.  142,  18  S.  B.  887;  Jack- 
son V.  Jackson,  105  N.  O.  438,  11  S.  B.  173. 
But  the  facts  as  found  by  the  court  do  not 
bring  this  case  within  this  principle.  As 
the  cause  will  not  unlikely  come  before  the 
jury,  we  do  not  deem  it  necessary  or  desir- 
able to  make  a  detailed  or  extended  refer- 
ence to  the  testimony;  the  relevant  and  es- 
sential facts  are  for  them  entirely  unaffected 
by  these  preliminary  findings.  But  the  facts 
in  evidence,  as  disclosed  by  this  action  of 
the  court,  will  establish  that  the  plaintiff 
in  her  married  life  has  been  free  from 
blame,  and  that  by  a  long  course  of  neglect, 
cruelty,  and  humiliating  insult,  repeated  and 
persisted  In  on  the  part  of  defendant,  plain- 
tiff's cause  has  been  brought  well  within  the 
provisions  of  our  statute,  on  which  she 
chiefly  relies  (section  1562,  subsec.  4):  "If 
he  shall  offer  such  indignities  to  her  person 
as  to  render  her  condition  Intolerable  and 
life  burdensome." 

Speaking  to  this  question,  in  Taylor  v. 
Taylor,  76  N.  G.  436,  a  case  not  unlike  the 
present  tn  its  general  aspects,  the  court  said: 
**The  decisions  of  the  court  in  Coble  v.  Co- 
ble [55  N.  C.  392],  and  Erwln  v.  Erwln 
[67  N.  O.  82],  have  not  been  controverted, 
and  must  be  taken  to  have  settled  the 
meaning  of  the  words  'indignities  to  the 
person,'  aa  used  in  the  statute.  Insulting 
and  disgraceful  language  by  Itself,  address- 
ed to  the  wife  by  the  husband,  may  not  be 
an  'indignity  to  the  person'  in  a  legal  sense, 
and  so  slight  personal  violence,  without  in- 
jury to  the  body  or  health,  of  Itself,  will 
not  Justify  a  divorce;  but  both  combined, 
and  frequently  repeated,  would  indicate  such 
a  degree  of  depravity  and  loss  of  self-com- 
mand as  much  more  readily  to  induce  a 
court  to  believe  there  was  danger  of  bodily 
harm,  and  such  a  just  apprehension  of  per- 
sonal injury  as  to  render  cohabitation  un- 
safe. No  undeviating  rule  has  been  as  yet 
agreed  upon  by  the  courts,  or  probably  can 
be,  which  wUl  apply  to  all  cases  in  deter- 
mUilng  what  indignities  are  grounds  of  di- 
vorce, because  they  render  the  condition  of 
the  party  injured  intolerable.  The  station 
in  life,  the  ^  temperament,  state  of  health, 
habits,  and  feelings  of  different  persons  are 
so  unlike  that  treatment  which  would  send 
the  broken  heart  of  one  to  the  grave  would 
make  no  s^slble  Impression  upon  another." 
And  further:  "We  may  assume  then  that 
the  Legislature  purposely  omitted  to  speci- 
fy the  particular  acts  of  indignity  for  which 


divorces  may  in  all  cases  be  obtained.  The 
matter  is  left  at  large  under  general  words, 
thus  leaving  the  courts  to  deal  with  each 
particular  case,  ^d  to  determine  It  upon 
its  own  peculiar  circumstances,  so  as  to 
carry  into  effect  the  purpose,  and  remedial 
object  of  the  statute." 

Applying  the  principle,  there  is  no  error  in 
the  order  allowing  plaintiff  her  alimony, 
and  the  Judgment  below  is  affirmed* 

Afilrmed. 

(90  S.  C.  50) 

LAUBBNS   TELEPHONE    CO.   t.    ENTER- 
PRISE BANK  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  15,^ 

1911.) 

1.  Appeal  and  Eebob  (|  1056*)— HABMLSsa 
Ebbob  —  Ebboneous  Exclusion  of  Evi- 
dence. 

Where  the  jury  found  for  defendant  on  the 
issue  of  liability,  any  error  in  excluding  evidence 
of  damages  sustained  by  plaintiff  is  not  revers- 
ible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4187-4207;    Dec   Dig.  f 

lose.*] 

2.  Landlobd  and  Tenant  (i  180*)— Wbono- 
FUL  Ejection  of  Tenant— Evidence— Ad- 
missibility. 

In  an  action  by  a  tenant  for  actual  and 

Sunitive  damages  caused  by  his  eviction,  evi- 
ence  that  the  management  of  the  landlord  and 
of  the  tenant  were  on  amicable  terms  was  ad- 
missible to  disprove  the  charge  that  the  landlord 
acted  willfully  and  malicioudy. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  if  715-729;  Dec  Dig.  % 
180.*] 

3.  Evidence  (S  244*)— Admission  bt  Agent— 
Admissibility. 

An  admission  by  a  representative  of  a  com- 
pany through  whom  its  contracts  were  made 
that  the  company  was  a  tenant  from  month  to 
month  was  competent  against  the  company 
claiming  to  be  a  tenant  from  year  to  year. 

[Ed,  Note.— For  other  cases,  see  Evidence*. 
Cent  Dig.  U  916-^36 ;   Dec  Dig.  i  244.*] 

4.  Landlobd  and  Tenant  (|  180*)— Tenancy 
—Rights  of  Pabties. 

A  tenant  by  the  year  entitled  to  hold  the 
premises  until  a  designated  future  date  may 
recover  damages  for  the  act  of  the  landlord  iOi 
removing  the  roof  from  the  building  prior  to 
such  date  and  thereby  making  it  necessary  for 
the  tenant  to  vacate,  but  a  tenant  from  month 
to  month  or  a  tenant  at  will,  who  refuses  to  quit 
after  due  notice,  cannot  recover  because  the 
landlord  takes  possession  of  the  premises. 

[Ed.  Note.— For  other  cases^see  Landlord  and 
Tenant,  Cent  Dig.  ||  716-729;  Dec  Dig.  |- 
180.*] 

5.  Landlobd  and  Tenant  (|  114*)— Tenancy 
— Pbesumptions. 

Where  a  landlord  allows  his  tenant  for  a 
term  of  years  to  remain  in  possessicm  after  tlie 
term,  and  collects  the  usual  rent,  the  presump- 
tion is  that  the  tenant  becomes  a  tenant  from 
year  to  year,  but  the  presumption  may  be  re- 
butted. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,   Cent   Dig.   H  373-^1;    Dec   Dig:  |^ 

114.*] 
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C.  Landlord  ahd  Tenant  (§  180*)— Wrong- 
ruL  Eviction  —  Defbnbes  — 'Tbnanct  at 
Will"— Instbuotions. 

An  instruction  that,  where  one  rents  from 
another  without  any  definite  time  for  duration 
of  possession,  the  landlord  may  terminate  the 
tenancy  by  reasonable  notice  to  qnit,  and  that 
a  tenancy  at  will  is  where  one  person  lets  land 
to  another  to  hold  at  the  will  of  the  landlord, 
etc^  sufficienthr  states  that,  to  constitute  tf 
tenancy  at  will,  there  mnst  not  only  be  a  ten- 
ancy for  an  indefinite  time,  but  it  must  be  un- 
derstood to  be  subject  to  the  will  of  the  land- 
lord, and  such  instruction  is  not  subject  to 
criticism  on  the  ground  that  the  statute  pro- 
vides that  a  tenancy  shall  be  understood  to  be 
for  one  year,  unless  it  is  stipulated  to  be  for  a 
shorter  term. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  S  180.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  8,  pp.  6906-6907,  7814.] 

7.  Appeal  and  Ebbob  (f  1083*)— Instbxtc- 
TI0N8  Favorable  to  Pabtt  Couplaininq— 
Review. 

A  party  may  not  complain  on  appeal  of 
an  instruction  favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4052-4062;  Dec  Dig.  9 
1038.*] 

8.  Appeal  and  Ebbob  (|  1033*)— Ebbob  Fa- 
vorable TO  Party  Complaining— Instbuo- 

TI0N8. 

An  instruction  that  there  must  be  a  reason- 
able notice  not  less  than  30  days  to  terminate 
a  tenancy  from  month  to  month  is  sufficiently 
favorable  to  the  tenant  because  it  leaves  the 
jury  to  find  that  a  30-day  notice  is  insufficient. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4062-4062;  Dec  Dig.  i 
1033.*] 

9.  Appeal  and  Erbob  (i  1068*)— Habmless 
Ebbob— Ebboneous  Instbxtctionb. 

Where  the  jury*  refused  to  find  actual  dam- 
ages, though  there  was  undisputed  evidence  of 
actual  loss,  an  exception  to  the  charge  on  puni- 
tive damages  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4225-4230;  Dec  Dig.  f 
1068.^ 

10.  Damages  ($  179*)— Punitive  Dakaoes— 
Willful  Violation  of  Legal  Rights. 

The  jury  in  an  action  of  tort  for  actual 
and  punitive  damages  may  consider  that  de- 
fendant took  the  advice  of  counsel,  and  defend- 
ant may  rebut  the  presumption  that  he  knew 
the  law  which  he  is  alleged  to  have  violated, 
■and  meet  the  charge  of  willfulness  authorizing 

gunitlve  damages  by  showing  that  he  made  an 
onest  mistake  as  to  the  law  and  his  rights 
thereunder. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  H  476,  477 ;   Dec.  Dig.  }  179.*] 

11.  Appeal  and  Ebbob  (f  1068*)— Habiclesb 
Ebbob— Ebboneous  Instbuotions. 

Where,  in  an  action  of  tort  for  actual  and 
punitive  damages,  the  jury  found  that  defendant 
nad  not  violated  the  law,  the  error  in  an  in- 
struction as  to  the  presumption  of  knowledge 
of  the  law  was  not  prejudicial  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4225-4230;  Dec.  Dig.  f 
1068.*] 

Appeal  from  Common  Pleas  Circuit  Cburt 
of  Laurens  County;  C  C.  Featherstone,  Spe- 
cial Judge. 

**To  be  oflSdally  reported.** 


Action  by  the  Laurens  Telephone  Compa- 
ny against  the  Enterprise  Bank  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

John  Gary  E}vaii8»  Cannon  &  Blackwell, 
and  Rlchey  &  Richey,  for  appellant  Dial  & 
Todd  and  Nicholls  &  Nlcholls,  for  respond- 
ents. 

WOODS,  J.  to  May  8,  1907,  the  Enter* 
prise  Bank  purchased  from  B.  W.  Martin 
and  Mrs.  Essie  Martin,  his  wife,  a  corner 
lot  in  the  city  of  liaurens,  on  which  was  sit- 
uated a  two-story  frame  building.  The  Lau- 
rens Telephone  Company,  plaintiff  in  this 
action,  occupied  two  rooms  In  the  second 
floor  of  this  building  as  a  telephone  ex- 
change. Shortly  after  the  purchase  Mr.  Dial, 
the  president  of  the  bank,  notified  Mr.  Rlch- 
ey, the  manager  of  the  telephone  company, 
that  the  bank  Intended  to  erect  a  new  bank- 
ing house  on  the  lot,  that  the  building  then 
standing  would  soon  be  torn  down,  and  that 
the  telephone  company  would  be  required  to 
move  Its  offices.  Plaintiff,  however,  continu- 
ed to  occupy  the  rooms  until  the  morning  of 
August  6,  1907,  when  E.  U  Hertzog,  a  con- 
tractor, acting  under  the  written  authority 
of  Mr.  Dial  and  E.  W.  Martin,  entered  upon 
the  premises  with  a  force  of  hands,  and  be- 
gan to  tear  off  the  roof  of  the  building. 
Thereupon  the  plaintiff  moved  Its  property 
out  This  action  Is  brought  by  the  telephone 
company  to  recover  of  the  defendants  actual 
and  punitive  damages  for  the  alleged  un* 
lawful,  willful,  and  malicious  ejection  on 
the  morning  of  August  6th.  The  plaintiff  al- 
leges that  It  was  a  tenant  of  the  premises 
from  year  to  year,  that  the  term  under  which 
It  was  then  holding  possession  did  not  ex- 
pire until  January  1,  1908,  and  that  the  ac- 
tion of  the  defendants  in  forcibly  ejecting 
Its  operators  and  agents  was  wrongful  and 
malicious.  The  defendants  In  their  answer 
allege  that  plaintiff  was.  a  tenant  from 
month  to  month,  and  that  It  had  received 
ample  notice  to  vacate  from  both  defend- 
ants Martin  and  Dial,  but  refused  to  do  so. 
They  further  deny  that  the  ejection  was  ma- 
licious, and  allege  that  the  telephone  com- 
pany by  Its  board  of  directors  had  expressly 
walvcRl  any  right  it  may  have  had  to  occu- 
py the-  premises  longer.  Plaintiff  appeals 
from  a  judgment  in  favor  of  defendants,  as- 
signing error  In  the  admission  of  testimony, 
in  the  charge  of  the  circuit  judge,  and  the 
refusal  of  the  motion  for  a  new  trial. 

The  undisputed  facts  bearing  on  the  char- 
acter of  the  plaintiff's  possession  are  these: 
The  upper  floor  of  the  building  was  leased 
by  the  telephone  company  on  Jfinuary  1, 
1901,  for  a  term  of  flve  years,  from  J.  M. 
Robertson,  who  then  owned  the  property. 
Upon  his  death  In  1904  the  building  passed 
to    Reuben   Robertson,    his   son,    who   died 
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in  April,  1906,  leaving  all  Ills  estate  to  his 
two  granddaughters,  Mrs.  Martin  and  Mrs. 
Harris.  The  latter  afterwards  transferred 
her  Interest  to  E.  W.  Martin,  who,  with  his 
wife,  conveyed  to  the  defendant  bank.  Dur- 
ing the  continuance  of  the  lease  plaintiff  paid 
its  monthly  rent  first  to  J.  M.  Robertson 
and  then  to  Reuben  Robertson.  At  the  expi- 
ration of  the  lease  on  January  1,  1906,  there 
was  no  written  contract  of  renewal,  but 
plaintiff  paid  the  same  monthly  rent  to  Reu- 
ben Robertson,  and  after  his  death  to  E.  W. 
Martin  as  the  agent  for  his  wife  and  her 
sister.  Martin  testified  that  he  and  Mr. 
Richey  could  not  agree  on  the  rent  for  1907; 
that  he  told  Mr.  Richey  that  he  had  plans 
to  sell  or  improve  the  property;  that  for  -the 
year  1907  he  could  rent  the  property  only 
by  the  month;  that  he  told  the  defendant 
bank  when  he  sold  to  it  in  May,  1907,  that 
the  telephone  company  was  a  tenant  from 
month  to  month;  that  on  May  5,  1907,  he  no- 
tified Mr.  Richey  of  his  sale  to  the  bank 
and  of  the  necessity  of  surrender  of  pos- 
session, so  that  the  building  could  be  remov- 
ed to  make  place  for  the  new  bank  build- 
ing ;  and  that  at  Mr.  Richey's  request  he  al- 
lowed him  until  June  16th  to  vacate. 
There  was  other  testimony  on  behalf  of  the 
defendants  tending  to  show  that  the  tenan- 
cy of  1907  was  from  month  to  month,  and 
that  after  June  15,  1907,  it  became  a  ten- 
ancy at  will  under  an  arrangement  that  the 
plaintiff  should  not  be  required  to  vacate  un- 
til the  contractor  for  the  new  bank  building 
was  ready  to  commence  work.  There  was 
also  testimony  that  the  board  of  directors 
of  the  plaintiff  company  had  passed  a  reso- 
lution not  to  claim  the  property  for  the  year, 
and  to  vacate  it  as  soon  as  other  property 
could  be  obtained,  and  that  the  new  location 
for  the  telephone  exchange  had  been  rented 
from  July  1,  1907. 

On  behalf  of  the  plaintiff,  the  testimony  of 
Mr.  Richey,  the  manager,  was  that  he  had 
not  agreed  to  hold  as  tenant  from  month 
to  month,  and  that  he  claimed  under  the 
law  and  his.  contract  with  the  owners  to 
have  a  right  to  the  property  for  the  entire 
year  1907;  that  he  did  not  agree  to  vacate 
on  June.  15th,  or  on  any  other  definite  date; 
that  he  had  waived  the  plaintiff's  right  to 
hold  until  January,  1908,  only  to  the  extent 
that  he  agreed  to  vacate  when  he  had  in- 
stalled a  new  switchboard  in  the  new  loca- 
tion of  the  telephone  exchange;  that  he  had 
not  been  able  to  get  the  new  location  ready 
and  install  the  new  switchboard  when  the 
defendants  began  to  take  the  roof  away 
against  his  protest  and  his  claim  of  right  to 
hold  the  property. 

The  evidence  is  very  voluminous,  but  the 
above  statement  is  sufficient  to  indicate  that 
the  issue  of  both  fact  and  law  was  sharply 
made  as  to  the  nature  of  the  plaintifiTs  ten- 
ancy.   We  take  up  the  grounds  of  appeal  in 


the  order  in  which  they  were  argued  by 
counsel  for  plaintiff. 

[1]  1.  The  plaintiff  proved  beyond  dispute 
that  it  had  suffered  actual  loss  of  several 
hundred  dollars  from  the  sadden  interrup- 
tion of  its  business  by  having  to  remove  Its 
exchange  without  preparation.  If  this  ne- 
cessity was  forced  upon  It  by  any  wrongful 
action  of  the  defendants,  then  damages  would 
have  followed  as  a  matter  of  course.  But 
the  Jury  on  this  issue  found  in  favor  of  the 
defendants,  and  it  would  not  therefore  have 
affected  the  result  to  allow  the  plaintiff  to 
introduce  evidence  that  its  business  at  this 
particular  time  would  have  been  unusually 
large  because  a  strike  by  the  employ^  of 
the  telegraph  company  at  Laurens  would 
have  made  the  public  more  dependent  on  the 
telephone  company  for  quick  communicatioii. 
The  exception,  therefore,  alleging  error  in 
the  exclusion  of  such  evidence,  is  of  no  con- 
sequence, unless  there  was  error  on  other 
points  requiring  a  new  trial. 

[2]  2.  The  evidence  to  the  effect  that  the 
management  of  the  bank  and  the  telephone 
company  were  on  amicable  terms,  that  the 
bank  had  allowed  the  telephone  company  to 
overdraw  its  accounts,  that  Mr.  Dial  the 
president  of  the  bank  had  been  informed  by 
Martin  from  whom  the  bank  purchased  that 
the  plaintiff  was  renting  by  the  month,  that 
Mr.  Dial  had  no  111  will  towards  the  plaintiff, 
that  he  took  the  advice  of  counsel,  and  acted 
thereon  in  the  belief  that  he  was  within  his 
legal  rights,  was  all  competent  as  tending  to 
disprove  the  charge  that  the  defendants  act- 
ed willfully  and  maliciously  in  taking  the 
roof  off  the  building,  and  thus  forcing  the 
plaintiff  to  vacate. 

[3]  3.  Mr.  Richey  being  the  representative 
of  the  company  through  whom  its  contracts 
were  made,  the  testimony  of  the  witness 
Brooks  that  he  had  admitted  that  the  ten- 
ancy was  from  month  to  month  was  clearly 
competent.  Southern  Ry.  v.  Howell,  79  S.  C. 
281,  GO  S.  E.  677. 

[4]  4.  In  view  of  the  issue  of  fact  as  to 
>the  character  of  the  holding  of  the  telephone 
company  which  so  plainly  appears  from  the 
above  statement  of  the  evidence  adduced, 
there  was  no  error  in  this  Instruction  to  the 
Jury:  "Now,  gentlemen,  the  pivotal  question 
in  this  case,  the  crux  of  this  case,  is  simply 
this:  How  was  the  Laurens  Telephone  Com- 
pany there?  Was  it  rightfully  and  legally  in 
possession  of  the  premises,  and  did  it  have  a 
right  to  stay  there?"  Nearly  all  the  testi- 
mony was  directed  to  this  issue.  Certainly 
in  view  of  the  positive  and  strong  testimony 
of  a  tenancy  from  month  to  month  followed 
by  a  tenancy  at  will,  there  was  not  the  least 
ground  for  the  plaintiff  to  contend  that  the 
question  of  the  character  of  its  possession 
was .  not  a  difficult  and  perplexing  one  Un- 
der the  law  as  established  in  this  state  and 
charged  by  the  presiding  Judge,  this  was  with- 
out doubt  also  the  pivotal  question.     The 
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charge  was,  In  substance,  tliat  if  the  Jury 
found  that  the  plaintiff  was  a  tenant  by  the 
year  entitled  to  hold  until  January  1,  1908, 
then  the  act  of  the  defendants  in  taking  off 
the  roof  of  the  building  in  August,  1907,  thus 
making  it  necessary  for  plaintiff  to  vacate, 
was  wrongful  and  the  plaintiff  should  recov- 
er damages;  on  the  other  hand,  if  they  found 
that  the  plaintiff  was  a  tenant  from  month 
to  month,  or  a  tenant  at  will,  and  refused  to 
quit  after  due  notice,  then  the  defendant 
bank  as  the  owner  of  the  property  had  a 
right  to  go  upon  the  premises  and  take  pos- 
session if  it  could  do  so  without  committing 
a  breach  of  the  peace  or  a  trespass  upon  the 
tenant's  person  or  personal  property,  and  the 
plaintiff  should  not  recover.  The  principle  of 
law  so  charged  was  laid  down  in  Willoughby 
v.  Atlantic  C.  U  Ry.  Co.,  32  S.  C.  410,  11  S. 
E.  339,  and  Rush  v.  Allien  Mfg.  Co.,  58  S.  0. 
145,  36  S.  B.  497,  79  Am.  St  Rep.  836.  The 
case  of  Wright  v.  Willoughy,  79  S.  C.  438,  60 
S.  E.  971,  relied  on  by  appellant,  was  not  a 
case  of  tenancy,  and  has  no  application. 

[5]  5.  The  eighth  exception  was  as  follows: 
•*The  plaintiff  requested  the  presiding  Judge 
to  charge  the  Jury  as  follows:  *If  A.  enters 
upon  real  property  and  takes  possession 
thereof  as  the  tenant  of  B.  under  a  contract 
or  lease  for  a  definite  term  of  years,  at  a 
specified  rent  to  be  paid  monthly,  and  B.  or 
his  grantee  allows  A.  to  remain  in  possession 
of  said  property  after  the  termination  of  the 
lease  without  any  agreement  as  to  how  long 
he  shall  remain  in  possession,  and  collects 
the  usual  rent,  A.  thereby  becomes  a  tenant 
from  year  to  year,  and  would  have  the  legal 
right  to  the  possession  of  the  premises  until 
the  end  of  the  calendar  year.'  It  is  respect- 
fully submitted  that  his  honor  erred  in  modi- 
fying plaintiff's  first  request  to  charge,  whiph 
modification  was  as  follows:  'I  charge  you 
that  is  the  law  in  the  absence  of  any  change 
of  contract.  The  law  presumes  that  in  the 
absence  of  testimony.  But,  after  all  the  facts 
are  out,  presumptions  disappear,  and  it  is  a 
question  of  fact  for  you  to  say  whether  or 
not  plaintiff  was  a  tenant  from  year  to  year, 
or  a  tenant  at  will,  with  that  modification, 
I  charge  you  that  Is  a  sound  proposition  of 
law/  The  error  being  that  the  plaintiff  had 
the  right  to  have  the  first  request  to  charge 
charged  without  modification."  In  Hillhouse 
V.  Jennings,  60  S.  C.  392,  39  S.  E.  596,  one  of 
the  propositions  laid  down  by  Mr.  Justice 
Gary  for  the  court  was:  **A  parol  lease  under 
which  the  tenant  enters  upon  the  premises 
shall  after  the  term  of  12  months  from  the 
time  of  entering  upon  the  premises,  have  the 
effect  of  an  estate  at  will  only."  But,  as 
held  in  Hellams  v.  Patton,  44  S.  C.  454,  22  S. 
E.  608,  and  Matthews  v.  Hipp,  66  S.  C.  162, 
44  S.  E.  577,  such  a  tenancy  at  will  may  be 
converted  into  a  tenancy  for  the  year  by  acts 
of  the  parties  indicating  that  intention.  The 
direct  issue  of  fact  as  to  the  nature  of  the 
tenancy  was  properly  submitted  to  the  Jury 
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under  a  statement  of  the  law  required  by 
these  cases. 

[6]  6.  Exception  Is  taken  to  this  definition 
of  tenancy  at  will  given  to  the  Jury:  **Now 
what  is  a  tenancy  at  will  about  which  I  have 
been  speaking?  It  is  where  one  person  rents 
from  another  without  any  definite  time  being 
fixed  for  the  duration  of  the  possession,  where 
the  tenant  has  not  the  right  under  his  con- 
tract to  stay  for  any  definite  or  certain 
length  of  time,  where  he  is  there  at  the  will 
of  the  landlord,  where  the  landlord  has  the 
right  to  sever  the  relation  of  landlord  and 
tenant  by  giving  reasonable  notice  to  quit 
And  In  that  connection  I  want  to  read  you 
from  the  Encyclopedia  of  Law.  I  read  from 
page  670.  Now,  I  am  talking  about  a  tenancy 
at  will,  not  a  tenancy  from  year  to  year:  *A 
tenancy  at  will  is  where  one  person  lets  land 
to  another  to  hold  at  the  will  of  the  lessor.' 
In  other  words,  Mr.  Foreman,  you  rent  there 
to  your  fellow  Juror.  You  rent  him  a  farm. 
He  holds  that  as  long  as  you  want  him  to 
hold  it,  holds  it  at  your  will,  no  definite  time 
is  fixed."  The  context  makes  perfectly  clear 
the  meaning  of  the  instruction  to  be  that,  to 
constitute  tenancy  at  will,  there  must  not 
only  be  tenancy  for  an  indefinite  time,  but  it 
must  be  understood  to  be  subject  to  the  will 
of  the  landlord.  There  is  therefore  no  ground 
for  criticism  of  the  instruction  on  the  ground 
that  the  statute  provides  that  a  tenancy 
"shall  be  understood  to  be  for  one  year  un- 
less it  is  stipulated  to  be  for  a  shorter  term." 

[71  7.  The  contention  thot  there  was  error 
in  instructing  the  Jury  that  a  tenant  at  will 
is  entitled  to  reasonable  notice  to  quit  can- 
not avail  the  plaintiff,  because  the  instruc- 
tion was  favorable  to  it. 

[8]  Nor  can  It  avail  the  plaintiff  that  the 
circuit  Judge  instructed  the  Jury  that  there 
must  be  a  reasonable  notice  not  less  than  30 
days  in  order  to  terminate  a  tenancy  from 
month  to  month,  for  the  requirement  of  not 
less  than  SO  days  notice  prevented  the  Jury 
ftom  considering  less  notice  sufficient,  while 
they  were  left  at  liberty  to  consider  that  no- 
tice insufficient. 

[9]  8.  Since  there  was  undisputed  evidence 
of  actual  loss  suffered  by  the  plaintiff  and  the 
Jury  refused  to  find  actual  damages,  and  thus 
found  that  the  defendant  bank  had  acted 
within  its  legal  rights,  the  exception  as  to 
the  charge  on  punitive  damages  becomes  un- 
important 

[10]  Error  is  charged  in  the  first  three 
sentences  of  the  following  extract  from  the 
charge:  "If  the  Jury  believe  that  the  defend- 
ants took  legal  counsel  and  honestly  submit- 
ted all  the  facts  to  a  competent  and  safe  at- 
torney, and  that  they  acted  under  advice  of 
counsel,  that  is  a  circumstances  which  may 
be  considered  by  you  in  determining  whether 
or  not  punitive  damages  should  be  awarded. 
In  other  words,  if  all  the  facts  and  circum- 
stances in  this  case  show  you  that  the  de- 
fendants honestly  believed  that  they  were 
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acting  within  their  legal  rights*  and  that  they 
did  not  act  in  a  willful  and  high-handed 
manner,  and  did  not  consciously,  knowingly 
Invade  the  rights  of  the  plaintiff,  punitive 
damages  cannot  be  awarded.  In  this  con- 
nection, I  charge  yon,  gentlemen,  as  I  charg- 
ed yon  awhile  ago,  every  man  is  presumed  to 
know  the  law,  but  such  presumption  is  only 
for  certain  purposes,  and  such  rule  has  no 
application  when  yon  come  to  determine 
whether  or  not  a  man  is  liable  for  punitive 
damages.  Before  punitive  damages  could 
be  awarded,  a  man  must  consciously,  know- 
ingly, violate  the  law.  Now,  gentlemen,  I 
think  you  understand  that  The  law  does 
not  allow  any  man  to  take  law  into  his 
own  hands,  and  if  he  knows  that  he  is 
doing  wrong,  and  in  utter  disregard  for  his 
neighbor  he  willfully  and  wantonly  and  in  a 
high-handed  manner  invades  the  rights  of  his 
neighbor,  the  law  says  it  is  your  duty  to 
award  punitive  damages.*'  The  specifications 
of  error  are:  "(a)  That  acts  committed  by 
one  person  in  utter  disregard  of  the  rights 
of  another  under  advice  of  counsel  are 
acts  from  which  jury  may  find  actual  and 
punitive  damages,  (b)  The  rule  is  that  ev- 
ery man  is  presumed  to  know  the  law,  and 
said  rule  is  applicable  when  the  Jury  comes 
to  the  consideration  of  the  question  whether 
or  not  a  man  is  liable  for  punitive  damages." 
The  rule  that  the  advice  of  counsel  may  be 
taken  into  consideration  on  the  question 
whether  one  party  has  willfully  violated  the 
rights  of  another  was  laid  down  in  Baker  v. 
Homick,  57  S.  O.  213,  85  S.  E.  524. 

The  statement  of  the  Instruction  that  the 
presumption  of  knowledge  of  the  law  "has 
no  application  when  you  come  to  determine 
whether  or  not  a  man  is  liable  for  punitive 
damages**  we  do  not  think  is  accurate.  True, 
there  is  no  such  conclusive  legal  presumption 
as  obtains  in  the  administration  of  the  crim- 
inal law;  but  every  man  is  allowed  to  order 
his  life  and  conduct  his  affair^  on  the  pre- 
sumption that  all  others  know  and  will  obey 
the  law,  and  not  invade  his  legal  rights.  In 
an  action  of  tort  this  presumption  may  be 
weak  or  strong,  according  to  the  deamess  or 
obscurity  of  the  law  or  other  circumstances, 
and  may  be  so  weighed  by  the  jury  on  the 
issue  of  willfulness.  E^rthermore,  the  de- 
fendant piay  completely  rebut  the  presump- 
tion and  completely  meet  the  charge  of  will- 
fulness by  evidence  convincing  to  the  Jury 
thay  that  he  made  an  honest  mistake  as  to 
the  law  and  his  rights  thereunder. 

.[11]  The  instruction  on  this  subject  was 
made  immaterial,  however,  by  the  holding  of 
the  jury  that  the  defendants  had  not  violated 
the  law. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afhrmed. 

JONES,  0.  Jn  and  GABY,  A.  J.,  and  HT- 
DBIGK,  J.,  concur. 


(M  S.  C.  UZ> 

HABBBIiSON  et  nx.  v.  WESTBBN  UNION 

TBEiBOBAPH  GO. 

(Supreme  Gourt  of  South  Carolina.     Nov.  27, 

l&ll.) 

1.  Tbleobaphs  and  Telephones  (S  88*)— Op- 
eration —  Dslivbbt  OF  Message  afikb 
HouBS— Rules. 

A  telegraph  company  is  not  liable  for  a 
failure  to  immediately  deliver  a  message  re- 
ceived after  hours,  for  telegrams  are  accepted 
subject  to  the  company's  right  to  make  rea- 
sonable regulations,  induding  the  time  its  of- 
fices shall  be  open. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  §  83;  Dec  Dig. 
}  8&*] 

2.  Teleqbaphs  and  Telephones  (i  88*>— Op- 
eration—Delay  IN  DSLIVEBT  OF  MESaAOB 

Received  After  Hours— Rules— Waiver. 
A  showincT  that  a  telegraph  operator  made 
an  effort  to  deliver  a  message  received  after 
office  hours,  and  that  about  a  year  previous  a 
message  received  after  office  hours  had  been 
delivered,  does  not  establish  a  waiver  of  the 
company's  rule  not  to  deliver  messages  after 
hours. 

[Ed.  Note.— FDr  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  88;    Dec   Dig. 

8.  Telegraphs  and  Telephones  (i  68*)— Op- 
eeation— Delay  in  Delivery  of  Message 
—Mental  Anquish- Proximate  Gause. 
To  recover  damages  for  mental  anguish,  the 
anguish  must  be  the  direct  and  proi^imate  re- 
sult of  a  telegraph  company's  failure  to  deliver 
the    message;    and    hence,    where   a    telegraph 
company  delayed  the  delivery  of  a  message,  an- 
nouncing to  a  daughter  the  death  of  her  father, 
it  was  not  liable,  where,  had  the  message  been 
delivered  at  the  earliest  possible  moment,  the 
daughter  would  not  have  been  able  to  attend 
the  funeral. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  If  69,  70;  Dec  Dig. 

4.  Telegraphs  and  Telephones  (f  68*)— Op- 
eration—Delay  IN  Transmission  of  Mes- 
sage-Mental Anguish  —  Right  to  Re- 
cover. 

Prior  to  Act  March  2,  1909  (26  St  at 
Large,  p.  84),  emending  Giv.  Gode  1902,  i  2223, 
one  whose  name  was  not  connected  with  a  tele- 
graph  message  could  not  recover  damages  for 
mental  anguish,  occasioned  by  delay  in  trans- 
mission, in  the  absence  of  proof  that  the  com- 
ny's  agent  had  notice  that  such  party  would 
injurea  by  delay. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  ||  ^,  70;  Dec  Dig. 
i  68.*] 

5.  Telegraphs  and  Telephones  (i  68*)— Op- 
eration—Delay  IN  Delivery  of  Mebsaob 
—Mental  Anguish— Persons  Entitled. 

Where  a  husband,  as  a  nominal  party. 
Joined  with  his  wife  in  an  action  against  a 
telegraph  company  for  damages  for  mental  suf- 
fering:, he  cannot  recover;  there  being  no  al- 
legations showing  that  he  sustained  any  damage 
peculiar  to  himself. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  f|  09,  70;  Dec.  Dig. 
|68.»] 

6.  Telegraphs  and  Telephones  (|  29^)-4)p- 

BRATION— StaTUTE»— GONSTRUCTION. 

Act  MSarch  2,  1909  (26  St  at  Laxse.  p. 

84),  entitled  "An  act  to  amend  section  2223, 
volume  1,  Gode  of  Laws  of  South  Garolina 
(1902)  80  aa  to  further  define  and  extend  the 
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liability  of  telegraph  companies  In  cases  of 
mental  anguish  or  suffering,"  changed  the  sec- 
tion so  as  to  allow  recovery  without  regard  to 
relationship,  or  whether  messages  afforded  no- 
tice of  the  relationship,  or  that  mental  anguish 
would  result  from  the  failure  to  deliver  the 
same,  and  added  a  provision  that,  when  a  tele- 
gram shows  on  its  face  it.  relates  to  death,  the 
party  suffering  mental  anguish,  by  reason  of 
the  failure  of  the  telegraph  company  to  deliver 
it,  may  recover  damages,  without  bein^  required 
to  prove  that  the  company  had  notice  of  his 
or  her  relation  to  it,  provided  that  this  act  shall 
not  affect  cases  now  pending  in  the  courts. 
Held,  that  as  this  act  created  new  liabilities 
and  extended  existing  liabilities,  it  was  not 
retrospective,  for  a  statute  should  not  be  con- 
strued as  retrospective,  unless  so  required  by 
express  words  or  necessary  implication. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  15;  Dea  Dig. 
I  29.T 

Appeal  ftom  Common  Pleas  Circnit  Court 
of  Darlington  Connty;  J.  W.  De  Vore, 
Judge. 

"To  be  officially  reported." 

Action  hy  loom  Harrelson  and  Thettas 
Harrelson,  hia  wife,  against  the  Western 
Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Geo.  H.  Fearons,  Wlllcox  ft  WiUcox,  and 
S.  W.  McLemore,  for  appellant  Geo.  W. 
Brown,  for  respondents. 

JONES,  C.  J.  This  action  was  brought  on 
August  1,  1909,  to  recover  damages  for  men- 
tal anguish,  caused  to  plaintiif  Thettus  Har- 
relson by  the  alleged  negligent  and  willful 
failure  of  defendant  to  promptly  deliver  a 
telegram,  filed  by  J.  E.  Parker  In  defend- 
ant's office  at  Chadboum,  N.  C,  May  1, 
1909,  for  transmission  to  plaintiff  Isom  Har- 
relson, at  Hartsvllle,  8.  C,  reading  as  fol- 
lows: ''Come  at  once,  old  man  Van  Merrltt 
is  dead."  Van  Merrltt  was  the  father  of 
Thettus  Harrelson,  the  wife  of  Isom  Har- 
relson. At  the  dose  of  all  the  testimony, 
defendant  moved  for  direction  of  verdict  in 
Its  favor,  on  the  grounds:  (1)  That  there 
was  no  evidence  of  negligence;  (2)  no  evi- 
dence of  willfulness;  (3)  no  evidence  of  dam- 
ages proximately  caused  by  any  negligence 
or  willfulness  of  defendant;  (4)  no  evidence 
of  notice  to  defendant  that  Thettus  Harrel- 
son, the  real  party  plaintiff,  would  sustain 
damages  as  the  result  of  delay  In  delivering 
the  message.  The  motion  was  refused,  and 
verdict  and  judgment  were  for  plaintiffs  In 
the  sum  of  $400. 

The  complaint  alleged  that  the  message 
was  filed  at  the  Chadboum  office  at  6:90  p. 
m..  May  1,  1909,  which  was  denied  by  de- 
fendant The  only  evidence  of  the  time  of 
filing  that  can  be  discovered  in  the  testimo- 
ny for  plaintiff  Is  that  Van  Merrltt  died  on 
the  evening  of  May  Ist,  and  that  thereafter, 
on  that  day,  J.  B.  Parker,  living  five  miles 
from  Chadboum,  filed  the  message,  and  that 


the  message  was  received  at  the  HartsvUle, 
S.  C,  office  at  8:20  p.  m.  of  that  day.  Hence 
there  Is  a  complete  failure  of  any  evidence 
tending  to  show  any  negligence  in  the  trans- 
mission of  the  message  from  Chadboum  to 
Hartsvllle. 

[1]  According  to  the  undisputed  testimo- 
ny  for  the  defendant,  the  office  hours  at  the 
Hartsvllle  office  were  from  8  o'clock  a.  m. 
to  8  o'clock  p.  m.,  and  there  was  no  testi- 
mony that  these  hours  were  not  reasonable. 
The  rule  has  been  frequently  declared  that 
telegrams  are  accepted  for  transmission,  sub- 
ject to  the  reasonable  regulations  of  the  tel- 
egraph company,  and  that  such  company  is 
not  guilty  of  negligence  In  not  delivering 
messages  out  of  its  reasonable  office  hours, 
in  the  absence  of  a  special  undertaking  to 
the  contrary.  Harrison  v.  Telegraph  Co.,  71 
S.  C.  886,  51  S.  E.  119;  Bonner  v.  Telegraph 
Co.,  71  8.  C.  304,  61  S.  B.  117;  Roberts  v. 
Telegraph  Co.,  73  S.  C.  520,  53  S.  E.  985, 
114  Am.  St  Rep.  100. 

[2]  There  was  no  evidence  tending  to  show 
that  defendant  had  waived  the  regulation 
as  to  office  hours.  The  isolated  instance 
shown,  of  a  delivery  of  a  telegram  to  Robert 
C.  Carter,  in  May,  1908,  at  9:30  p.  m.,  does 
not  tend  to  show  such  waiver.  Bonner  v. 
Telegraph  Co.,  71  S.  C.  309,  51  S.  B.  117. 
Nor  does  the  fact  that  the  operator  at 
Hartsvllle  made  some  effort  (the  extent  of 
which  was  disputed)  to  deliver  the  message 
In  person,  the  regular  messenger  having 
been  discharged  at  8  p.  m.,  tend  to  show 
waiver  of  the  rule. 

[3]  The  message  was  delivered  next  morn- 
ing about  9  a.  m.;  but,  even  Jf  the  delay  of 
one  hour  after  office  hours  of  opening  was 
some  evidence  of  negligence,  still,  according 
to  the  undisputed  evidence,  if  the  message 
had  been  delivered  immediately  on  the  open- 
ing of  the  office  at  8  o'clock  a.  m.,  it  would 
have  been  Impossible  for  plaintiff  to  go  to 
Chadboum  earlier  than  she  did,  as  the  first 
train  for  that  point  left  Hartsvllle  at  about 
6:30  a.  m.  on  May  2d;  hence  the  deprivation 
of  seeing  her  father's  face  before  burial,  and 
attending  his  funeral,  was  not  the  proxi- 
mate result  of  any  neglect  of  duty  by  de- 
fendant's agent  In  order  to  recover  dam- 
ages for  mental  anguish,  the  suffering  must 
be  the  direct  and  proximate  result  of  a  neg- 
ligent or  willful  breach  of  duty  in  transmit- 
ting or  delivering  a  message.  Arlal  v.  Tel- 
egraph Co.,  70  S.  C.  418,  60  8.  B.  6.  The 
only  Inference  possible  to  be  drawn  from  the 
testimony  is  that  plaintiff  sustained  no  dam- 
ages as  the  proximate  result  of  a  breach  of 
duty  by  defendant;  and  hence  a  verdict  for 
defendant  should  have  been  directed. 

[4]  In  view  of  the  foregoing,  it  is  not  im- 
portant to  consider  the  point  that  there  was 
no  evidence  of  notice  to  defendant  that 
plaintiff  Thettus  Harrelson   would  sustain 
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damages  as  a  result  of  failure  to  transmit 
and  deliver  promptly,  but  we  will  not  de- 
cline to  notice  the  question.  It  is  true  that 
Mrs.  Harrelson's  name  was  not  connected 
with  the  message,  and  there  was  no  evidence 
of  notice  to  defendant's  agent  that  she  would 
be  aflfected  by  delay  in  delivery.  Hence,  un- 
der the  law  as  it  stood  previous  to  the  act 
of  March  2,  1909  (26  St  at  Large,  p.  84), 
amending  section  2223,  vol.  1,  Code  of  Laws, 
it  is  clear  that  Mrs.  Harrelson  could  not  re- 
cover. Gapers  v.  Telegraph  CJo.,  71  S.  C. 
29,  50  S.  E.  537;  Rogers  v.  Telegraph  Co., 
72  S.  C.  290,  51  S.  E.  773. 

[5]  The  plaintiff  Isom  Harrelson  is  made  a 
party  merely  as  the  husband  of  Mrs.  Harrel- 
son, as  required  by  the  Code  in  certain  ac- 
tions by  a  married  woman,  and  his  rights 
with  respect  to  the  message  are  not  to  be 
considered,  as  there  are  no  allegations  in 
the  complaint  that  he  has  sustained  any 
damage  in  connection  with  its  transmission 
and  delivery. 

[6]  Appellant  contends  that,  since  the  acts 
with  reference  to  the  transmission  and  de- 
livery of  the  message  occurred  previous  to 
the  adoption  of  the  statute  of  1909,  the  case 
is  not  affected  by  the  statute,  which  is 
prospective  only.  Respondent  contends  that 
the  statute  relates  merely  to  the  remedy  and 
the  rules  of  evidence,  and  is  retrospective  as 
to  all  accrued  causes  of  action,  except  cases 
pending  in  the  courts  at  the  adoption  of  the 
statute.  The  terms  of  the  statute  (section 
2223),  as  amended  in  1909  (the  amendato- 
ry matter  in  italics),  are  as  follows: 

Sec.  2223:  **A11  telegraph  companies  do- 
ing business  In  this  state  shall  be  liable  in 
damages  for  meutal  anguish  or  suffering  even 
in  the  absence  of  bodily  injury,  for  negli- 
gence in  receiving,  transmitting  or  delivering 
messages,  ivithout  regard  to  relationship  by 
hlood  or  marriage,  or  whether  such  messages 
afforded  notice  of  such  relationship  or  other- 
toise,  or  that  injury  or  damage  would  result 
if  such  angrUsh  or  suffering  resulted  cm  a 
matter  of  fact.  Nothing  contained  in  this 
section  shall  abridge  the  rights  or  remedies 
now  provided  by  law  against  telegraph  com- 
panies, and  the  rights  and  remedies  provided 
for  by  this  section  shall  be  in  addition  to 
those  now  existing.  In  all  actions  under 
this  section  the  jury  .may  award  such  dam- 
ages as  they  conclude  resulted  from  negli- 
gence, wantonness,  willfulness,  or  rvckless- 
ness  of  said  telegraph  companies :  Provided, 
that  when  a  telegram  shows  on  Us  face  that 
it  relates  to  recklessness  or  death,  tJve  real 
party  for  whose  benefit  the  telegram  was  sent 
and  who  suffered  mental  anguish  by  reason 
of  the  neglif^enoe  or  willfulness  of  Vie  tele- 
graph company,  may  recdver  damages  as 
hereinbefore  provided,  without  being  requir- 
ed to  allege  or  prove  that  the  telegraph  com- 
pany ?Md  notice  or  knowledge  at  the  time  the 
message  was  sent  of  his  or  her  relation  to  it. 


or  of  the  extent  or  scope  of  his  or  her  datn* 
age:  Provided,  that  nothing  contained  in 
this  act  shaU  affect  cases  now  pending  in  the 
courts.*^ 

"Recklessness  or  death*'  above  was  proba- 
bly intended  for  "sickness  or  death,"  but 
that  is  not  a  matter  of  concern  now.  The 
title  of  the  amending  statute  discloses  a  pur- 
pose to  define  and  extend  the  liability  of  tel- 
egraph companies,  etc.  The  body  of  the  act 
creates  a  new  liability  or  enlarges  the  exist- 
ing liability  of  telegraph  companies,  and 
should  not  be  regarded  as  intended  to  be 
retroactive,  unless  it  clearly  appears  that 
such  was  the  intention.  The  rule  is  that 
a  statute  must  not  be  construed  as  retroac- 
tive, unless  so  required  by  express  words  or 
necessary  inplication.  Curtis  v.  Renneker, 
34  S.  C.  468,  13  S.  E.  664;  Mutual  Inv.  Co. 
V.  Logan,  55  S.  C.  295,  33  S.  E.  372;  Vesta 
Mills  V.  Charleston,  60  S.  C.  1,  38  S.  E.  226. 
Construed  by  this  rule,  we  do  not  think  the 
statute  was  intended  to  be  retroactive,  and 
Is  not  applicable  to  the  present  case. 

The  judgment  of  the  circuit  court  is  re- 
versed. 

GARY,  A.  J.,  and  WOODS,  J.,  concur. 
HYDRICK,  J.,  did  not  sit  in  this  case. 


(90  s.  c.  ii»> 

HOLLADAY  et  aU  ▼.  HODGE. 

(Supreme  Court  of  South  Carolina.     Nov.   25« 

1911.) 

1.  Justices  of  the  Pback  (|  96*)— PLEADiwa 
—Amendment. 

In  an  action  before  a  justice  by  an  infant 
by  his  guardian  ad  litem  to  recover  wages,  the 
court,  after  sustaining  a  demurrer  to  the  com- 
plaint for  failure  to  show  emancipation,  had 
power  to  allow  plaintiff  to  file  an  amendment 
making  the  guardian  ad  litem  a  party  individ- 
ually, and  alleging  that  she  was  the  mother 
of  the  infant  and  that  his  father  was  dead. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S§  32S-332;  Dec.  Dig.  f 
96.*] 

2.  Justices  of  the  Peace  (§  96*)— Pleadino 
— Amen  DMENtr^SEB VICE  of  Amended  Plsai>- 
ino. 

Where,  in  an  action  before  a  justice,  the 
complaint  was  amended  after  demurrer  sustain- 
ed thereto,  it  was  not  necessary  that  the  amend- 
ed complaint  be  served  on  the  defendant  to  give 
the  justice  jurisdiction  to  proceed  with  the  trial. 
[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  328-332;  Dec  Dig.  i 
96.*] 

3.  Justices  of  the  Peace  (J  174*>— Appeal 
—Amendment  of  Pleading. 

Where  an  infant,  whose  father  was  dead, 
sued  in  a  justice  court  for  wages  by  his  mother 
as  his  ^ardian  ad  litem,  and  she  was  a  party 
in  her  mdividual  capacity  and  acquiesced  in  a 
judgment  for  the  infant,  an  amendment  on  ap- 
peal, further  alleging  that  she,  as  mother,  made 
no  claim  to  the  amount,  and  that  it  belonged 
to  the  plaintiff,  was  immatenaL 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |  665 ;   Dec.  Dig.  S  174.»] 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Qarendon  County;   J.  C.  Klugh,  Judge. 

•*To  be  officially  reported." 

Action  by  Joseph  Holladay,  by  Minnie 
Simpson,  his  guardian  ad  litem,  and  Min- 
nie Simpson,  against  Joseph  N.  Hodge.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

See,  also,  84  S.  C.  109,  65  S.  E.  1019. 

Jj  D.  Jennings,  for  appellant  Charlton 
Dii  Rant»  for  respondents. 

JONES,  O.  J.  Joseph  Holladay,  by  his 
guardian  ad  litem,  Minnie  Simpson,  brought 
this  action  in  a  magistrate  court  to  recover 
wages  for  his  serrices  as  a  farm  laborer  in 
the  employ  of  defendant  Defendant  inter- 
posed a  demurrer  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  '*in  that  It 
appears  from  the  complaint  that  the  plain- 
tiff is  a  minor,  and  it  does  not  appear  that 
the  parent  or  parents  having  neglected  or  re- 
fused to  supply  the  plaintiff  with  a  home 
and  living,  nor  does  it  appear  that  the  plain- 
tiff was  forced  to  earn  his  own  living,  nor 
does  it  appear  that  the  parents,  either  by 
word  or  act,  have  waived  their  rights  to 
the  plaintiff's  earnings,  nor  does  it  appear 
that  the  parent  or  parents  consented  to  the 
plaintiff  making  his  own  agreement  and  col- 
lecting his  own  wages,  nor  does  it  appear 
that  the  parents  of  the  plaintiff  relinquished 
any  right  to  the  services  of  the  plaintiff." 
The  magistrate  sustained  the  demurrer,  but 
upon  motion  of  plaintiff's  attorney  allowed 
the  complaint  to  be  amended  by  making  Min- 
nie Simpson  a  party  plaintiff,  with  an  al- 
legation that  she  is  mother  of  Joseph  Holla- 
day  and  that  his  father  is  dead.  The  trial 
was  postponed  at  defendant's  request  who 
claimed  to  be  taken  by  surprise  by  the 
amendment  and  wished  a  postponement  to 
prepare  for  trial.  When  the  case  was  called 
for  trial  on  September  4,  1908,  defendant  ob- 
jected to  the  Jurisdiction  of  the  court  on 
the  ground  that  the  amended  complaint  had 
not  been  served  upon  him.  This  objection 
was  overruled  by  the  magistrate,  whereupon 
defendant  refused  to  answer  and  withdrew. 
After  testimony  in  support  of  the  allegations 
of  the  amended  complaint,  the  magistrate 
rendered  judgment  for  the  plaintiff  for  $48, 
directing  that  the  money  be  paid  to  Minnie 
Simpson,  mother  of  plaintiff,  for  his  bene- 
fit Defendant  appealed  from  the  judgment 
of  the  magistrate  on  the  grounds  that  it  was 
improper  to  allow  the  amendment  as  there 
was  nothing  to  show  that  Minnie  Simpson 
had  any  interest  in  the  controversy,  or  that 
she  was  a  necessary  or  proper  party,  and 
that  the  magistrate  was  without  jurisdiction 
because  the  amended  complaint  had  not  been 
served  upon  defendant.  On  the  hearing  of 
the  appeal  in  the  circuit  court  Judge  Klugh 


allowed  the  complaint  to  be  amended  so  as 
to  allege  further  "that  the  mother,  Minnie 
Simpson,  makes  no  claim  to  the  amount  due 
by  defendant,  and  that  same  belongs  to  the 
plaintiff.'.'  Thereupon  defendant  moved  for 
leave  to  answer  the  complaint  as  thus  amend- 
ed, which  was  refused  by  Judge  Klugh  on 
the  ground  that  defendant's  willful  default 
deprived  him  of  the  right  to  further  delay, 
that  the  last  amendment  was  really  imma- 
terial, and  its  denial  by  defendant  would  not 
avail  him.  Holding  that  substantial  justice 
had  been  done.  Judge  Klugh  affirmed  the 
judgment  of  the  magistrate. 

We  find  nothing  in  the  exceptions  war- 
ranting reversal. 

[1,  2]  That  the  magistrate  had  power  to 
allow  the  amendment  after  demurrer,  and 
that  it  was  not  necessary  that  the  amended 
complaint  should  be  served  upon  defendant 
to  give  jurisdiction  to  proceed  with  the 
trial,  has  been  settled  in  the  case  of  Holla- 
day  V.  Hodge,  84  S.  C.  109,  65  S.  E.  1019. 

[3]  Since  Minnie  Simpson,  the  mother,  was 
a  party  to  the  case  before  the  magistrate 
after  the  amendment  in  that  court  and  ac- 
quiesced in  the  judgment  rendered,  the 
amendment  allowed  in  the  circuit  court  was 
immaterial. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

GARY,  A.  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur. 


(90  S.  C.  122) 
PEE  DEE  RIVER  LUMBER  CO.  V. 
FOUNTAIN. 

(Supreme  Court  of  South   Carolina.     Nov.  25, 

1911.) 

1.  REPLEvnr  (8  12*)— Nature  of  Action. 

A  counterclaim  is  not  available  in  an  ac- 
tion to  recover  personal  property,  unless  there 
are  exceptional  circumstances  requiring  equi- 
table relief. 

[Ed.  Not**.— For  othpr  cases,  see  Replevin. 
Cent  Dig.  §§  98-110 ;   Dec.  Dig.  8  12.«] 

2.  Skt-Off  and  Countebclaim  (8  13*)— Na- 
ture OF  Action— Equitable  Relief. 

Wiiere  a  complaint  alleged  ownership  of  all 
the  timber  on  a  tract  of  land,  that  defendant 
threatened  to  and  was  about  to  remove  and 
dispose  of  timber  cut  and  lying  on  the  land,  by 
floating  it  down  a  river,  and  t^at  plaintiff,  being 
without  an  adequate  remedy  at  law,  prayed  an 
injunction  to  restrain  such  removal,  but  did  not 
allege  that  defendant  had  wrongfully  taken  or 
detained  the  logs,  such  action  was  not  to  re* 
cover  specific  personal  property,  but  waa  for 
equitable  relief;  and  hence  it  was  error  to  sus- 
tain a  demurrer  tp  a  counterclaim  interposed 
thereto,  on  the  theory  that  a  counterclaim  is 
not  available  in  replevin. 

• 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  88  15-22;  Dec.  Dig. 
8  13.*] 
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8.  iNJTJi^cnoN  (I  241*)— Natubb  of  Claim- 
Damages. 

In  a  suit  for  injnnctiye  relief,  defendant 
may  not  plead  as  a  coanterclaim  damages  re> 
coyerable  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
D«c.  Pig.  §  241.*] 

4.  INJUHCTTON  a  252*)— Wrongful  Issuanck 
—Damages— Bond  . 

Recovery  on  an  injunction  bond  for  the 
wrongful  issuance  of  a  writ,  authorized  by  Code 
Civ.  Proc.  1902,  f  243,  is  ordinarily  Umited  to 
the  damages  resulting  from  the  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
C«it  Dig.  SS  58^-598;   Dec.  Dig.  S  252.*] 

5.  Injunction  (J  148*)  —  Bond  —  Insuffi- 

CIBNCT. 

Where  an  injunction  bond  as  'given  affords 
insufficient  protection,  defendant's  remedy  is  by 
a  timely  application  to  have  the  amount  in- 
creased. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S§  82a-334 ;  Dea  Dig.  f  148.*] 

d.  Dismissal  and  Nonsuit  ({  15*)— Right  to 

RXLUEF— DiSGBETION. 

Motions  to  discontinue,  in  cases  at  law  or 
in  equity,  are  addressed  to  the  discretion  of  the 
court,  and  will  be  refused  where  the  discontin- 
uance would  work  prejudice  to  the  defendant. 
[Rd.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  {  81 ;    Dec.  Dig.  S  15.*] 

7.  Replevin    (S   89*)— ^Discontinuance— Rb- 

TUBN   OF   PBOPEBTT. 

Code  Civ.  Proc  19Q2,  S  299.  provides  that 
if  property  sued  for  in  replevin  han  been  deliv- 
ered to  the  plaintiff,  and.  defendant  claims  a 
return  thereof,  judgment  for  defendant  may  be 
for  a  return  of  the  property,  or  for  the  value 
thereof,  if  a  return  cannot  be  had,  with  damages 
for  taking  and  withholding  the  same.  Held  that, 
where  plaintiff  in  replevin  had  seized  the  prop- 
erty from  defendant's  possession,  it  could  not 
discontipue  the  action  without  restoring  the 
status. 

[Ed.  Note.— For  other  cases,  see  Replevin. 
Cent.  Dig.  H  849-851 ;   Dec.  Dig.  §  89.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  J.  W.  De  Yore,  Judge. 

•To  be  officially  reported." 

Action  by  the  Pee  Dee  River  Lumber  Com- 
pany against  W.  D.  Fountain.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed 
In  part,  and  reversed  In  part 

W.  F.  Dargan,  for  appellant  B.  O.  Woods, 
for  respondent 

JONES,  C.  J.  The  plaintiff,  a  corpora- 
tion organized  under  the  laws  of  Delaware, 
brought  this  suit. upon  a  complaint,  alleging 
two  causes  of  action:  First,  for  recovery  of 
possession  of  about  200  logs  of  ash,  cypress, 
and  Cottonwood  belonging  to  plaintiff,  of  the 
alleged  value  of  ^00,  cut  and  lying  upon  a 
described  tract  of  land  in  Darlington  county, 
on  the  Great  Pee  Dee  river;  second,  alleg- 
ing plaintlff*s  ownership  of  all  the  timber  up- 
on the  said  tract  of  land;  that  defendant 
threatens  to  remove,  and  is  about  to  remove 
and  dispose  of,  the  timber  cut  and  lying 
thereon,  which  is  movable  by  floating  down 
the  Great  Pee  Dee  liver;  and  that,  as  plain- 
tiff is  without  adequate  remedy  at  law,  in- 
junction is  sought  to  restrain  removal  of  the 


timber.  The  prayer  of  the  complaint  Is  for 
delivery  of  the  property  described  In  the 
first  cause  of  action,  and  payment  of  $100 
damages  for  detention,  and  for  injunction  re- 
straining disposal  of  any  of  the  property  re- 
ferred to  In  either  of  the  causes  of  action. 
A  bond  in  the  sum  of  $800  was  executed  for 
the  prosecution  of  the  action,  for  delivery 
of  the  property  and  the  wrongful  detention, 
for  the  return  of  the  pr<^>erty,  if  return  be 
adjudged,  and  for  payment  of  whatever 
smn  may  be  recovered  in  the  action  against 
plaintift  The  property  was  seized  by  the 
sheriff,  and  the  defendant  did  not  replevy 
the  same. 

On  January  29,  1908,  Judge  Watts  granted 
a  temporary  restraining  order,  enjoining  de- 
fendant from  disposing  of  the  timber  on  said 
premises,  and,  in  pursuance  of  that  ok-der, 
an  injunction  bond  in  the  sum  of  $250,  to 
pay  damages  sustained  by  defendant  if  the 
court  should  finally  decide  that  plaintiff  was 
not  entitled  to  injunction. 

Using  defendant's  attocney's  statement  of 
the  pleadings: 

In  his  answer  to  plaintiff's  first  cause  of 
action,  the  defendant  denied  the  title  of  the 
plaintiff  to  the  200  logs,  of  the  alleged  value 
of  $400,  and  alleged  that  he  was  the  owner 
of  the  same,  and  that  his  ownership  was 
well  Imown  to  the  plaintiff;  that  the  value 
thereof  was  $800,  instead  of  $400;  that  by 
reason  of  the  seizing  and  withholding  of  the 
same  he  was  damaged  $800,  and  demanded 
a  return  of  the  property. 

Further  answering,  the  defendant  alleged 
that  there  were,  under  plaintiff's  deed  of 
purchase,  some  300  logs  near  the  Pee  Dee 
river,  cut  by  the  defendant  that  were  ex- 
pressly excepted,  and  the  title  thereto  did 
not  pass  under  said  deed  of  purchase,  but 
these  logs  were  recognized  by  the  plaintiff 
and  the  sellers  as  the  property  of  this  de- 
fendant; that  the  value  of  said  logs  was 
$2,800;  that  they  were  seized  by  the  plain- 
tiff and  withheld  from  the  defendant  to  his 
damage,  $2,800. 

Further  answering  plaintifTs  second  cause 
of  action,  the  defendant  denied  plaintiff's 
title  to  the  property  described,  alleging  own- 
ership to  the  same  in  himself,  under  a  con- 
tract to  cut  on  shares,  entered  in  1898, 
nearly  nine  years  previous  to  plaintiff's  deed 
of  purchase,  under  which  he  was  placed  in 
possession  and  control  of  the  entire  property; 
that  he  had  been  in  entire  control  of  the 
said  property  ever  since;  that  under  said 
contract  he  had,  at  great  cost  and  expense, 
deadened  trees,  cut  canals,  opened  floatroads, 
and  was  actively  engaged  in  preparing  and 
marketing  the  timber  aforesaid  upon  the 
terms  aforesaid;  that  large  numbers  of  trees 
had  been  deadened  preparatory  to  cutting; 
that  a  large  number  had  been  cut  and  were 
ready  to  ship  and  fioat  to  market;  that,  be- 
fore the  contract  or  agreement  to  purchase 
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was  entered  Into  by  the  plaintiff  for  the 
purchase  of  said  timber,  and  before  the 
plaintiff  had  acquired  any  rights  thereto.  It 
was  notified  by  this  defendant  of  his  oon- 
tract  with  tire  owners,  and  was  Informed  of 
the  work  done  and  expense  Incurred  by  him 
under  his  said  contract;  that  defendant's 
share  In  the  said  timber,  under  the  contract 
aforesaid.  Is  reasonably  worth  $16,000;  and 
that  by  reason  of  the  taking  and  detention 
of  said  timber,  and  the  forcible  Interference 
with  the  defendant's  rights  on  the  premises 
by  the  plaintiff,  he  has  been  damaged  in  the 
said  sum  of  $16,000. 

Further  answering,  the  defendant,  in  the 
sixth  paragraph  of  his  answer,  recites  the 
expenses  mentioned  by  him  in  the  fifth  par- 
agraph of  his  answer,  and  his  Interest  in 
the  timber,  and  alleges  the  same  as  a  coun- 
terclaim against  the  plaintiff. 

The  plaintiff  demurred  to  defendant's  orig- 
inal answer  to  his  first  cause  of  action  and 
the  counterclaim  set  up  by  the  defendant  to 
plaintiff's  second  cause  of  action.  The  de- 
fendant then'  amended  his  answer  to  the 
plaintiff's  first  cause  of  action,  and  the  plain- 
tiff replied  to  the  defendant's  amended  an- 
swer, denying  any  knowledge  or  notice  of 
the  alleged  contract  of  the  defendant  with 
George  W.  Hopkins,  and  also  any  knowledge 
or  notice  at  any  time  of  any  contract  to  cut 
said  timber  between  the  defendant  and  any 
other  person,  and  alleging  that  if  there  was 
such  a  contract  the  plaintiff  was  a  pur- 
chaser for  value,  without  notice. 

The  case  being  called  for  trial  at  the  fall 
term  of  1910,  before  his  honor,  Judge  De 
Vore  and  a  jury,  the  plaintiff  interposed  his 
demurrer  to  so  much  of  the  answer  as  sets 
up  a  counterclaim  to  the  second  cause  of 
action,  which  was  sustained  by  the  court 
The  plaintiff  then  elected  to  take  a  volun- 
tary nonsuit  on  the  legal  claim,  which  was 
allowed  by  the  court,  and  so  ordered.  De- 
fendant appeals  from  the  order  sustaining 
the  demurrer  to  defendant's  counterclaim,  to 
plaintiff's  second  cause  of  action,  and  from 
the  order  allowing  plaintiff  to  take  volun- 
tary nonsuit 

[1]  The  ground  upon  which  the  demurrer 
was  made  and  sustained  was  that  a  coun- 
terclaim cannot  be  interposed  In  an  action 
for  recovery  of  specific  personal  property, 
nor  in  an  action  for  injunction.  Counsel 
for  appellant  concedes  that  counterclaim  Is 
not  available  In  an  action  to  recover  person- 
al property,  unless  there  are  exceptional 
circumstances  requiring  equitable  relief,  as 
shown  In  Williams  v.  Irby,  16  S.  G.  462,  Lud- 
den  &  Bates  t.  Homsby,  46  S.  C.  Ill,  22  S. 
B.  781,  and  Badham  v.  Badham,  64  S.  0. 
404,  82  8.  n.  444,  but  contends  that  the  sec- 
ond cause  of  action  was  not  for  the  recov- 
ery of  personal  property. 

[2]  We  think  the  appellant  correct  In  this, 
18  an  Inspection  of  the  complaint  will  show. 
While  the  second  cause  of  action  alleges 
plaintiff's  ownership  of  certain  logs.  It  is  not 
alleged  that  defendant  has  wrongfully  taken 


or  detained  the  same,  but  that  he  has  under- 
taken to  remove  the  timber,  and  threatens  to 
sell  and  dispose  of  the  same;  and  with  re- 
spect to  the  second  cause  of  action  there  Is 
no  demand  for  a  delivery  of  the  timber. 
Hence  it  was  error  to  sustain  the  demurrer 
on  that  ground. 

[S]  It  appears,  however,  that  matters  alleg- 
ed as  a  counterclaim  to  the  second  cause  of 
action  are  matters  which,  in  contemplation  of 
law,  are  protected  through  the  Injunction 
bond,  and  therefore  are  not  properly  plead- 
able as  a  counterclaim.  Section  243  of  the 
Code  of  Civil  Procedure  provides :  '*When  no 
provision  is  made  by  statute  as  to  security 
upon  an  injunction,  the  court  or  judge  shall 
require  a  written  undertaking  on  the  part 
of  the  plulntlff,  with  or  without  sureties,  to 
the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding 
an  amount  to  be  specified,  as  he  may  sus- 
tain by  reason  of  the  injunction,  if  the  court 
shall  finally  decide  that  the  plaintiff  was  not 
entitled  thereto.  The  damages  may  be  as- 
certained by  a  reference  or  otherwise  as  the 
court  shall  direct" 

[4,  S]  The  injunction  bond  thus  required 
ordinarily  limits  defendant's  recovery  for 
damages  resulting  from  the  injunction,  and 
such  damages  may  be  ascertained  as  the 
court  shall  direct  The  rule  may  be  differ- 
ent If  the  Injunction  is  sued  out  malicious- 
ly. 10  Ency.  PI.  &  Pr.  1119,  and  cases  cited. 
The  bond  as  given  may  be  Insufficient  pro- 
tection to  defendant  but  the  remedy  was  a 
timely  application  to  have  the  amount  of  the 
bond  increased.  We  therefore  sustain  the 
action  of  the  circuit  court  with  respect  to  the 
demurrer.  In  so  far  as  it  rejects  the  matter 
pleaded  in  Its  aspect  as  a  counterclaim. 
There  was  error  in  the  order,  In  so  far  as  it 
allowed  plaintiff  to  take  a  nonsuit  because 
of  the  peculiar  situation. 

[6]  It  is  now  settled  that  motions  to  dis- 
continue, in  cases  at  law  or  equity,  are  ad- 
dressed to  the  discretion  of  the  court  and 
will  be  refused  when  a  discontinuance  would 
work  prejudice  to  the  defendant  State  v. 
Southern  Ry.,  82  S.  0. 14,  62  S.  B.  1116. 

[7]  The  plaintiff  has  seized  property  from 
the  possession  of  defendant  and  could  not 
discontinue  the  action  without  restoring  the 
status.  The  defendant  alleges  that  the  prop- 
erty taken  from  him  greatly  exceeds  the  val- 
ue as  alleged  In  the  complaint.  Section  299 
of  the  Code  of  Civil  Procedure  provides :  "If 
the  property  have  been  delivered  to  the  plain- 
tiff, and  the  defendant  claim  a  return  there- 
of, judgment  for  the  defendant  may  be  for 
a  return  of  the  property  or  the  value  there- 
of, in  case  a  return  cannot  be  had,  and  dam- 
ages for  taking  and  withholding  the  same." 
It  Is  not  sufficient  to  say  that  plaintiff  has 
given  a  bond.  If  the  property  belonged  to 
defendant  he  was  entitled  to  Its  return,  or 
its  value  only  in  case  a  return  could  not  be 
had,  and  could  not  be  deprived  of  his  rights 
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In  tills  regard  by  a  discontinnance.  The  law 
it  thus  stated  In  34  Gyc.  407,  and  supported 
by  citation  of  cases: 

"In  an  action  of  replevin,  both  parties  are 
regarded  as  equally  actors;  and  where  the 
plaintiff  in  replevying  has  been  put  in  pos- 
session ot  the  property  under  his  writ  he 
cannot  be  permitted  to  escape  liability  to  de- 
fendant by  suffering  a  nonsuit,  or  dismiss- 
ing his  action,  without  the  consent  of  the 
latter.  After  the  property  had  been  seized 
and  delivered  to  plaintiff,  defendant  becomes 
the  virtual  plaintiff  in  the  case.  Plaintiff 
cannot  and  does  not  thereby  deprive  defend- 
ant of  his  right  to  establish  his  title  and 
right  to  possession,  and  obtain  a  judgment 
for  the  return  of  the  property,  or  Its  value, 
and  damages  for  the  taking  and  withhold- 
ing of  the  property.  If  the  rule  were  oth- 
erwise, plaintiff,  under  color  of  legal  pro- 
cess, would  perpetrate  a  fraud  on  the  law, 
and  be  allowed  to  keep  property,  the  title  to 
which  was  prima  fade  in  defendant,  from 
whom  it  was  taken  at  the  beginning  of  the 
suit" 

The  Judgment  of  the  circuit  court,  in  so  far 
as  it  sustains  plaintiff's  demurrer  to  the 
counterclaim  of  defendant,  is  affirmed,  but, 
in  so  far  as  it  allows  plaintiff  to  discontinue 
the  action,  it  is  reversed. 

GARY,  A.  J.,  and  WOODS  and  HYDRXCK, 
JJ.,  concur. 

(90  S.  C.  109) 

FLEMING  et  al.  v.  RIEGEL  et  al. 

(Supreme  Court  of  South  Carolina.     Nov.  25, 

1911.) 

CoBPOSATiONS  (I  320*)— Action  by  Stock- 
holders —  Sufficiency  OF  Evidence— Ex- 
istence OF  Contract. 

In  a  suit  by  minority  stockholders  to  en* 
force  specific  performance  of  an  agreement  by 
the  individual  defendants,  claimed  to  have  been 
made  before  they  acquired  a  controlling  inter- 
est in  the  corporation,  to  furnish  money  to  it  at 
a  low  rate  of  interest,  evidence  held  not  to  show 
a  definite  agreement  with  the  corporation  as 
claimed. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec;  Dig.  S  320.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  J.  A.  McCullough,  Spe- 
cial Judge. 

"To  be  officially  reported." 

Action  by  J.  C.  C.  Fleming  and  others 
against  Benjamin  Riegel  and  others.  From 
a  decree  for  defendants,  plaintiffs  appeal. 
Atllrmed. 

Simpson  &  Bomar,  Simpson,  Cooper  & 
I^abb,  F.  P.  McGowan,  and  A.  C.  Todd,  for 
appellants.  Cothran,  Dean  &  Cothran  and 
Grler  &  Park,  for  respondents. 

JONES,  a  J.  This  is  a  suit  in  equity,  by 
the  plaintiffs,  as  minority  stockholders  in  the 
i^orporation  called  "Ware  Shoals  Manufactur- 
ing Company,"  against  the  corporation  itself 


and  the  other  defendants  above  named,  as 
majority  stockholders,  seeking  specific  per- 
formance of  a  contract  partly  oral  and  part- 
ly in  writing,  alleged  to  have  been  made  hy 
the  defendants,  and  praying  an  injunction 
against  the  continuance  of  certain  acts  on 
the  part  of  the  defendants  charged  to  be  in 
violation  of  such  agreement  and  of  the  rights 
of  the  plaintiffs  as  stockholders.    The  com- 
plaint also  seeks  an  accounting  by  the  in- 
dividual defendants  for  certain  moneys  be- 
longing to  said  corporation  alleged  to  have 
been   illegally  and  wrongfully  expended  in 
breach  of  such  agreement  and  in  disregard  of 
the  rights  of  the  plaintiffs  as  minority  stock- 
holders;  and  there  is  a  prayer  for  alterna- 
tive-relief by  the  cancellation  of  the  alleged 
contract,  in  case  the  same  cannot  be  enforced 
according  to   Its  terms   as  averred  by  the 
plaintiffs,  and  for  a  restoration  of  the  status 
of  the  plaintiffs  as  stockholders  as  same  is 
claimed  to  have  existed  prior  to  the  making 
of  the  said  contract  under  which  the  individ- 
ual  defendants   became  stockholders   there- 
in.    It  is  further  charged  In  the  complaint 
that,  by  reason  of  the  alleged  wrongful,  will- 
ful, and  malicious  acts  of  the  individual  de- 
fendants in  violation  of  said  contract,  the 
value  of  the  shares  of  stock  held  by  the 
plaintiffs  and  other  minority  stockholders  has 
been  greatly  Impaired,  to  their  damage  $100,- 
000,  for  which  amount  judgment  is  also  pray- 
ed against  the  said  defendants  individually. 
By  consent  of  parties,  all  of  the  Issues  both 
of  law  and  of  fact  were  committed  for  de- 
terniinatlon  by  a  referee,  who  took  the  tes- 
timony offered  on  behalf  of  the  plaintiffs  and 
thereafter  made  his  report  recommending  the 
granting  of  a  motion  for  the  dismissal  of 
the  complaint,  which  motion  was  made  by 
the  defendants  at  the  conclusion  of  the  plain- 
tiffs' case  and  without  entering  upon  the  evi- 
dence of  the  defense.    Upon  exceptions  duly 
taken  by  the  plaintiffs  to  the  said  report  and 
recommendation   of  the   referee,   the   cause 
came  on   for  hearing  by  the  circuit  court, 
whereupon  a  decree  was  made  affirming  the 
findings  and  conclusions  of  the  referee  and 
overruling  the  exceptions  in  all  particulars. 
From  this  decree  the  plaintiffs  have  now  ap- 
pealed to  this  court 

It  appears  that  on  June  30,  1905,  the  plain- 
tiffs were  stockholders  in  the  said  Ware 
Shoals  Manufacturing  Company,  a  corpora- 
tion then  duly  organized  with  the  plaintiff 
N.  B.  Dial  as  president  and  treasurer,  hav- 
ing an  authorized  capital  stock  of  $500,000, 
of  which  about  $255,000  had  been  subscribed 
and  about  $215,000  thereof  had  been  paid  In 
cash  and  property,  and  shares  of  stock  to  the 
amount  last  named  had  been  Issued  and  were 
then  held  by  various  shareowners,  including 
the  plaintiffs.  On  the  day  last  mentioned, 
an  agreement  In  writing  was  entered  into  be- 
tween the  defendant  B.  Riegel  and  the  de- 
fendant Ware   Shoals   Manufacturing  Com- 
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pany,  by  whidi  It  was  Btlpulated  that  the  said 
B.  D.  Rlegel  would  take  and  pay  for  the  un- 
sold portion  of  the  capital  stock  of  the  de- 
fendant company,  amounting  in  par  value  to 
$285,000,  upon  condition  that  such  subscrip- 
tion should  not  be  binding  until  and  unless, 
at  the  next  annual  meeting  of  stockholders, 
the  number  of  the  directors  of  the  corpora- 
tion should  be  fixed  at  nine  and  the  defend- 
ant B.  D.  Riegel  should  be  permitted  to  name 
five  of  that  number.  On  the  same  day,  an 
agreement  in  writing,  expressed  to  be  upon 
valuable  consideration,  was  made  between  the 
plaintiff  N.  B.  Dial  and  the  defendant  Ben- 
jamin D.  Rlegel,  by  which  it  was  contracted 
that  the  former  would  use  his  best  endeavors 
to  procure  the  ratification  forthwith  of  the 
above-mentioned  written  agreement  by  the 
directors  of  the  Ware  Shoals  Manufacturing 
Company,  and,  at  the  next  annual  meeting 
of  the  corporation,  would  procure  the  election 
of  five  directors  to  be  named  by  B.  D.  Riegel, 
who  with  four  others  to  be  named  by  other 
stockholders  would  constitute  the  board  of 
directors,  and  that  N.  B.  Dial  would  sell  at 
par  to  the  defendant  N.  B.  Riegel  sufficient 
stock  in  the  corporation  to  make  up  the  total 
amount  of  $255,000  of  stock  thereof,  in  case 
the  corporation  itself  should  be  unable  to 
sell  him  stock  to  that  amount  at  least.  It 
was  thereby  further  provided  that  such  per- 
sons as  should  be  designated  by  defendant  B. 
D.  Rlegel  should  be  elected  treasurer  of  the 
corporation;  and  it  was  also  thereby  stipulat- 
ed that  the  plaintiff  N.  B.  Dial  would  cause 
the  by-laws  of  the  defendant  corporation  to 
be  so  amended  at  the  said  annual  meeting 
of  the  stockholders  as  to  provide,  among  oth- 
er things,  for  a  board  of  nine  directors,  who 
should  manage  and  control  the  affairs  of  the 
corporation,  and  who  should  have  power  to 
borrow  money  for  the  benefit  of  the  com- 
pany as  they  might  deem  advisable  and 
should  elect  the  president  and  fix  his  salary. 
The  wiitten  agreement  in  question  contains 
no  other  provisions  having  any  bearing  up- 
on the  issues  of  the  cause;  there  being  no 
reference  therein  to  the  filling  of  the  office  of 
president  other  than  such  as  is  contained  in 
the  provision  last  above  stated. 

It  appears  from  the  jbvidence  that  the 
above  agreements  were  carried  at  the  annual 
stockholders*  meeting  of  the  defendant  com- 
pany, held  on  July  22,  1905,  the  contract 
made  by  the  company,  through  its  president, 
with  B.  D.  Riegel,  as  already  recited,  was 
ratified  and  accepted  in  all  its  terms,  provi- 
sions, and  conditions,  and  nine  directors  of 
said  company  were  unanimously  elected  to 
serve  for  one  year,  among  them  being  six  of 
the  individual  defendants  in  this  action. 
Thereafter,  in  pursuance  of  this  contract  and 
agreement,  Benjamin  D.  Riegel  and  his  co- 
defendants  became  owners  by  purchase  of  a 
majority  of  the  stock  in  the  defendant  cor- 
poration; and,  at  the  annual  meeting  of  the 
stockholders  held  in  1906,  the  same  direc- 
tors were  unanimously  re-elected.     During 


each  of  the  years  1905  and  1906,  the  plain- 
tiff N.  B.  Dial  was  elected  by  the  directors 
to  the  position  of  president  of  the  corpora- 
tion, and  he  continued  to  serve  as  president 
during  those  years.  Although  there  appear 
in  the  record  no  resolutions  or  other  official 
action  by  the  directors  fixing  the  salary  of 
the  president  during  these  years,  it  appears 
to  have  been  the  understanding  that  the  sal- 
ary of  the  president  during  that  time  should 
be  the  sum  of  $3,000  per  annum,  payable  in 
monthly  installments,  and  the  plaintiff  Dial 
received  payment  of  such  salary. 

At  the  meeting  of  the  stockholders  held  on 
the  22d  day  of  July,  1907,  the  same  directors 
were  unanimously  re-elected,  and,  at  the 
meeting  of  the  directors  held  the  same  day, 
as  appears  by  the  minutes  offered  in  evi- 
dence, the  plaintiff,  N.  B.  Dial  was  re-elected 
president  for  one  year.  Thereupon  the 
president  having  by  request  temporarily  re- 
tired from  the  n^eeting,  the  defendant  B.  D. 
Riegel  was  appoint  a  committee  to  confer 
«7ith  the  president.  Dial,  and  to  fix  the 
amount  of  salary  of  the  latter.  Being  un- 
able to  come  to  an  agreement  with  the 
plaintiff  Dial,  who  refused  to  accept  an  an- 
nual salary  of  $1,200  proposed,  a  further 
meeting  of  the  directors  was  held  on  the  same 
day,  at  which  a  proposition  on  behalf  of  the 
plaintiff  Dial  to  fix  his  salary  at  $2,500  was 
rejected  by  a  vote  of  a  majority  of  the  di- 
rectors, whereupon  Mr.  Dial  tendered  his 
resignation  as  president,  which  was  accept- 
ed, and  a  new  president  was  elected  by  the 
directors  in  his  stead,  on  the  same  day,  to 
serve  without  salary. 

The  foregoing  are  conceded  facts  bearing 
upon  the  issues  here  presented;  but  there 
are  certain  allegations  of  fact  by  the  plain- 
tiffs which  are  controverted  by  the  defend- 
ants, and  it  is  necessary  to  consider  the 
testimony  bearing  upon  these  questions. 

It  is  averred  in  the  complaint,  as  a  part 
of  the  contract  by  which  the  defendant  Ben- 
jamin D.  Riegel  and  his  associates  became 
the  owners  of  the  majority  of  the  stock  in 
the  corporation,  it  was  verbally  agreed  by 
defendant  that  the  plaintiff  N.  B.  Dial  should 
be  retained  in  the  office  of  president  of  the 
corporation  and  be  annually  re-elected  for 
that  office,  at  a  salary  of  $3,000  per  annum, 
for  a  period  of  time  ''as  long  as  he  could  and 
would  give  to  the  duties  of  the  office  proper 
attention";  and  plaintiffs  ask  that  specific 
performance  of  this  contract  shall  be  ad- 
judged by  the  court,  it  being  alleged  to  be 
for  the  best  interest  of  the  plaintiffs  and 
other  stockholders  that  the  same  should  be 
specifically  enforced. 

Without  stopping  to  consider  whether  this 
alleged  verbal  contract  comes  within  the 
provisions  of  the  statute  of  frauds  by  which 
certain  contracts  are  required  to  be  in  writ^ 
ing  and  signed  by  the  party  to  be  charged, 
and  without  passing  upon  the  question  so 
ably  presented  in  argument  as  to  whether,  if 
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such  coiitra<!t  was  originally  wlthtn  the 
terms  of  that  statute,  there  has  been  such  a 
part  performance  thereof  as  would  suffice 
to  render  the  statute  Inapplicable,  it  is  only 
necessary  to  say  that  we  have  been  unable  to 
find  any  evidence  In  the  record  which  would 
warrant  this  court  In  overruling  the  concur- 
rent findings  of  the  referee  and  the  circuit 
court  that  no  such  parol  contract  has  been 
established  by  the  testimony.  Viewing  the 
evidence  In  the  light  most  favorable  to 
plaintiffs,  and  accepting  as  true  all  the 
statements  under  oath  by  the  plaintiffs  and 
their  witnesses  as  to  what  was  said  by  the 
defendants,  or  any  of  them,  at  or  about  the 
time  of  the  execution  of  the  written  agree- 
ment already  mentioned,  with  regard  to  the 
retention  of  Mr.  Dial  as  president  of  the  cor- 
I>oratlon,  we  are  unable  to  discover  anything 
said  or  done  by  any  of  the  defendants  which 
could  Import  Into  the  contract  in  question 
an  agreement  to  retain  Dial  as  president  for 
any  definite  or  Indefinite  term  of  years.  It 
Is  not  to  be  doubted  that  the  defendant  Ben- 
jamin D.  Riegel  did,  at  the  time  of  the  ne- 
gotiations for  the  purchase  of  the  stock, 
represent  In  general  terms  that  it  was  the 
then  Intention  of  himself  and  his  associates 
to  keep  Mr.  Dial  In  the  office  of  president, 
and  It  might  possibly  be  inferred  from  his 
words  and  conduct  that  he  then  entertained 
the  purpose  of  so  retaining  plaintiff  for 
some  Indeterminate  period  of  years.  But 
there  is  absolutely  no  proof,  even  by  the  tes- 
timony of  the  plaintiff  N.  B.  Dial  himself, 
of  any  statement  made  or  act  done  by  any 
of  the  defendants  from  which  could  reason- 
ably be  deduced  an  agreement  to  continue 
Mr.  Dial  In  the  office  of  president  of  this 
corporation  during  the  remainder  of  his  life, 
or  "so  long  as  he  would  and  could  give  to 
the  duties  of  said  office  proper  attention," 
or  for  any  other  period  capable  of  being 
definitely  determined.  It  Is  true  that  the 
plaintiff  N.  B.  Dial  does  say  that  "they 
agreed  to  continue  me  as  president,  a  life- 
time position,  and  pay  me  $3,000,  which  was 
to  be  increased  as  the  mill  prospered";  but 
he  does  not  undertake  to  say  what  was  the 
language  used  or  otherwise  to  state  the 
terms  in  which  such  alleged  agreement  was 
phrased  or  to  name  the  person  by  whom  It 
was  so  agreed.  It  is  evident  from  his  testi- 
mony as  a  whole  that  he  does  not  mean  to 
say  that  any  such  agreement  was  in  set 
terms  so  made,  but  that  he  merely  intends 
to  convey  his  general  understanding  of  what 
were  the  intentions  expressed  by  defendants 
with  regard  to  the  matter  of  his  retention 
as  president  The  very  action  of  plaintiff 
Dial  in  resigning  his  office  of  president  when 
his  salary  was  reduced  by  vote  of  the  direc- 
tors is  inconsistent  with  his  theory  that  he 
had  a  legal  right  to  continue  to  hold  said 
office  and  to  demand  the  compensation  origi- 
naUy  stipulated;  and  this  action  on  his  part 
tends  to  show  tha^  while  he  may  then  have 


regarded  the  defendants  as  bdng  morally 
bound  to  retain  him  In  office  of  president  at 
a  salary  of  $3,000  per  annum,  he  could  not 
at  that  time  have  considered  them  as  being 
bound  by  contract  to  this  duty. 

Upon  the  whole  evidence  we  are  satisfied 
that  some  one  or  more  of  the  defendants,  in 
discussions  had  with  some  of  the  plalntJflte, 
expressed  a  general  purpose  to  retain  the 
plaintiff  Dial  in  the  presidency  of  this  cor- 
poration for  an  undetermined  period  at  an 
unfixed  salary;  but  we  are  unable  to  discov- 
er any  evidence  in  the  record  which  would 
Justify  the  conclusion  that  any  contract  up- 
on consideration  was  made  to  keep  him  as 
such  president  for  any  period  capable  of 
definite  determination. 

Aside,  therefore,  from  any  question  as  to 
the  lack  of  mutuality  In  any  such  contract 
as  is  claimed  here  to  have  been  made  and 
apart  from  any  considerations  as  to  the 
effect  of  the  resignation  by  appellant  Dial 
of  his  position  aa  president,  we  must  con- 
clude that  no  agreement  upon  consideration 
has  been  established  for  the  employment  of 
said  appellant  for  any  term  which  can  be 
rendered  certain  nor  at  any  compensation 
definitely  fixed.  The  exceptions,  therefore, 
which  complain  of  error  in  the  circuit  de- 
cree, in  any  particulars  based  upon  the  fail- 
ure or  refusal  of  the  defendants  to  retain 
the  plaintiff  Dial  in  the  office  of  president 
of  the  defendant  corporation,  cannot  be  sos- 
tained,  and  the  same  must  be  overruled. 

Appellants  further  urge  that  there  was 
error  by  the  circuit  court  in  failing  to  find 
that  the  individual  defendants  herein,  as  a 
part  of  the  contract  under  which  they  pur- 
chased the  stock  in  the  defendant  corpora- 
tion, further  contracted  and  agreed,  verbally, 
to  take  the  entire  output  of  the  mill  of  the 
defendant  company,  forever  thereafter,  at 
-the  prevailing  market  price;  and  that  this 
contract  was  subsequently  broken  by  the 
defendants,  whereby  the  plaintiffs  suffered 
damage  by  the  impairment  of  the  value  of 
their  stock  resulting  from  such  breach  of 
contract  on  the  part  of  the  defendants.  As 
is  substantially  found  by  the  referee  and 
confirmed  by  the  circuit  Judge,  the  evidence 
wholly  fails  to  establish  any  legal  enforce- 
able contract  on  the  part  of  the  individual 
defendants,  or  any  of  them,  to  take  any  defi- 
nite portion  or  the  whole  output  of  the  mill 
of  the  defendant  company  for  any  fixed  or 
even  indefinite  time.  The  utmost  that  can 
reasonably  be  considered  that  the  evidence 
shows  is  that  the  defendant  B.  D.  Riegel, 
during  the  negotiations  for  the  purchase  by 
him  of  the  controlling  interest  in  the  stock 
of  the  defendant  company,  represented  that 
he  and  other  individuals  among  his  code- 
fendants  were  In  control  of  a  corporation 
known  as  the  "Riegel  Sack  Company,"  and 
that  defendants  would  be  in  a  position  to 
market  the  output  of  the  Ware  Shoals  Manu- 
facturing Company  by  disposing  of  the  same 
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to  the  Blegd  Sack  Company  at  prevailing 
market  prices,  and  thus  save  the  commis- 
sion otherwise  likely  to  be  incurred  in  sell- 
ing the  products  of  the  defendant  company 
through  the  agency  of  middlemen.  It  is 
manifest  from  the  entire  evidence  that  the 
statements  of  the  individual  defendants  as 
to  this  matter  were  mere  representations  of 
the  incidental  benefits  which  were  likely  to 
accrae  from  their  contemplated  connection 
with  the  defendant  company,  and  that  such 
representations  were  not  intended  and  could 
DOt  reasonably  have  been  understood  as 
amounting  to  any  contract,  either  by  the  in- 
dividual defendants  or  by  the  Riegel  Sack 
Company,  to  take  such  output  of  the  defend- 
ant company  at  prevailing  prices  during  all 
future  time.  It  is  evident  that  no  such  far- 
reaching  contract  could  have  been  intended, 
as  otherwise  some  action  of  the  defendant 
corporation  would  have  been  taken  in  pursu- 
ance thereof,  since  it  is  hardly  reasonable 
to  suppose  that  a  contract  so  unlimited  in 
extent  of  time  should  have  been  left  to  the 
verbal  understanding  of  one  or  two  individ- 
uals without  any  minute  or  memorandum 
made  thereof  and  without  any  action  there- 
upon or  reference  thereto  in  any  record 
of  the  proceedings  of  any  meeting  of  stock- 
holders or  directors  at  the  time  when  the 
written  agreement  already  mentioned  was 
adopted  and  confirmed.  As  the  conclusion 
has  been  reached  that  there  is  an  entire  fail- 
ure of  evidence  to  show  any  such  meeting  of 
the  minds  of  the  parties  or  any  such  mu- 
tuality of  agreement  between  them  as  to 
constitute  a  contract  with  reference  to  the 
taking  by  the  individual  defendants  of  the 
products  of  the  defendant  company  at  any 
stipulated  price,  there  is  no  necessity  for  a 
consideration  of  the  questions  as  to  the  ap- 
plicability of  the  provisions  of  the  statute  of 
frauds  or  as  to  the  effect  of  any  alleged 
part  performance  of  such  supposed  contract 
The  same  finding  of  fact  must  be  made 
with  regard  to  the  verbal  contract  charged 
to  have  been  made  by  the  defendants  to  fur- 
nish money  from  time  to  time  for  the  use  of 
defendant  company  at  low  rates'  of  interest 
Accepting  all  the  testimony  upon  this  point, 
even  in  the  view  most  favorable  to  the  plain- 
tiffs, it  merely  shows  that  one  or  more  of 
the  individual  defendants,  at  the  time  they 
were  seeking  to  purchase  a  controlling  in- 
terest in  the  stock  of  the  defendant  com- 
pany, colloquially  represented  that  they  were 
In  a  position  to  procure  loans  of  money  for 
the  uses  of  the  defendant  company,  at  low 
rates  of  interest,  and  tliat  in  the  event  of 
their  obtaining  control  of  a  majority  of  the 
stock  in  said  company,  they  would  procure 
and  furnish  such  money  "at  lowest  niarket 
rates  of  interest"  from  time  to  time  as  same 
might  be  needed ;  but  there  is  no  testimony 
as  to  any  definite  statement  of  the  rate  of 
Interest  at  which  such  money  could  be  fur- 
nished by  them,  and  no  proof  of  any  cor- 
porate action  on  tbe  part  of  the  defendant 


company  In  acceptance  of  any  such  propo- 
sition. It  is  true  that  it  is  testified  by  one 
of  the  plaintiffs  that,  at  the  time  the  matter 
was  discussed  and  before  the  Individual  de- 
fendants became  stockholders  in  defendant 
company,  the  statement  was  made  by  some 
unnamed  one  or  more  of  the  defendants  that 
they  could  then  "furnish  money  at  4  per 
cent,  but  it  would  fiuctuate."  There  is  no 
testimony  In  the  case  as  to  what  was  tne 
"lowest  market  rate*'  at  which  money  could 
have  been  furnished  for  the  use  of  the  de- 
fendant company  at  any  particular  time  at 
which  it  was  needed  by  said  company,  nor 
was  any  proof  adduced  that  said  company 
was  compelled  at  any  time  to  borrow  money 
at  any  rate  higher  than  the  "lowest  market 
rate*'  then  prevailing. 

In  brief,  there  is  no  evidence  to  estab- 
lish the  making  of  any  definite  contract  with 
defendant  company  to  furnish  money  for 
its  use  at  any  fixed  rate,  nor  is  there  any 
proof  of  any  loss  or  damage  resulting  to  any 
of  the  plaintiffs  by  Impairment  of  the  value 
of  their  stock  or  otherwise, .  caused  by  any 
breach  of  the  alleged  verbal  contract  of  the 
individual  defendants  to  furnish  money  for 
the  corporate  purposes  of  the  defendant 
company. 

In  so  far  as  concerns  the  other  specifica- 
tions of  error  in  the  findings  with  reference 
to  the  matter  of  alleged  extravagance  on  the 
part  of  the  individual  defendants  in  their 
action  as  stockholders  or  directors  In  the 
erection  of  residences  upon  the  corporate 
property  and  in  the  issuance  and  sale  of 
preferred  stock,  a  careful  examination  of 
the  record  fails  to  show  any  error  in  the 
circuit  Judgment  dismissing  the  complaint  in 
these  particulars. 

The  conclusions  already  announced  as  to 
the  matters  of  fact  render  it  unnecessary 
to  consider  certain  exceptions,  ably  argued 
both  on  behalf  of  the  appellants  and  of  the 
respondents,  charging  error  of  law  by  the 
circuit  judge  in  the  holding  that  an  agree- 
ment between  stockholders  to  elect  from  year 
to  year  a  certain  person,  for  an  indefinite 
period  at  a  fixed  annual  salary,  would  be 
void  as  contrary  to  public  policy,  and  that 
such  a  contract  must  be  held  void  in  this 
case  for  the  further  reason  that  the  same 
is  in  violation  of  the  by-laws  of  the  defend- 
ant company.  Upon  these  exceptions,  as 
well  as  upon  all  others  which  raise  ques- 
tions of  law  based  upon  a  view  of  the  evi- 
dence at  variance  with  the  facts  as  found 
by  the  circuit  judgment  and  concurred  in 
by  this  court,  no  opinion  need  now  be  ex- 
pressed, since  the  questions  thereby  raised 
have  become  entirely  speculative  in  conse- 
quence of  the  determinations  reached  as  to 
the  matters  of  fact 

The  judgment  of  the  circuit  court  is  af> 
firmed. 

GART,  A.  J.,  and  WOODS  and  HYDRICK, 
JJ.,  concur. 
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MILI/rOWN  LUIifBBR  CO.  et  al.  T. 
LASTINGEIR. 

(Supreme  Oonrt  of  Georgia.    Not.  16,  1011.) 

(Byllahus  hy  the  Court.) 

New  Trial  (§  132*)— Proceedings  to  Pro- 
cure—Brief  of  Evidence— Time  for  Pres- 
entation. 

At  the  September,  1910,  term  of  the  supe- 
rior court  a  verdict  was  rendered.  The  losing 
Earty  moved  for  a  new  trial;  the  rule  nisi 
eing  made  returnable  in  vacation  on  November 
2d.  An  order  was  also  granted,  reciting  that 
it  was  impossible  to  make  out  a  complete  brief 
ct  evidence  before  the  adjournment  of  court, 
repeating  the  setting  of  the  hearing,  and 
declaring  that  the  movant  might  amend  the  mo- 
tion at  any  time  before  the  final  hearing,  and 
that  he  should  have  until  the  hearing,  whenever 
it  might  be,  to  prepare  and  present  for  approval 
a  brief  of  the  evidence.  On  the  date  fixed  for 
a  hearing  couffsel  entered  into  a  written  con- 
sent to  continue  it  to  November  4th,  and  the 
judge  passed  an  order  setting  the  hearing  for 
the  agreed  date,  and  allowing  the  movant  until 
such  date  to  make  out  and  file  a  brief  of  the 
evidence.  On  the  second  day  so  fixed  the  judge, 
by  agreement,  passed  an  order  declaring  that 
the  **motion  for  a  new  trial  stands  continued 
until"  another  named  date  iu  vacation  (No- 
vember 22d).  On  the  last  da^  so  fixed  counsel 
for  respondent  moved  to  dismiss  the  motion  for 
a  new  trial,  because  no  brief  of  the  evidence 
was  presented  for  approval  on  or  before  No- 
vember 4th.  and  the  order  continuing  the  hear- 
ing from  that  date  did  not  continue  the  time 
for  presenting  or  filing  a  brief  of  the  evidence. 
It  was  admitted  that  a  brief  of  evidence  had 
been  agreed  upon  by  counsel  on  Sunday,  No- 
vember 20th,  but  the  agreement  was  dated  No- 
vember 3d,  and  an  entry  of  filing  thereon  was 
dated  November  4th.  It  did  not  appear  that 
the  brief  was  at  any  time  presented  to  the 
judge  for  approval;  nor  was  there  any  assign- 
ment of  error  based -on  a  refusal  to  approve  it. 
Held  that,  under  such  circumstances,  the  judg- 
ment of  the  presiding  judge  dismissing  the  mo- 
tion will  not  be  reversed. 

[Bid.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §f  273-275;  Dec.  Dig.  S  132.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  J.  H.  Merrill,  Judge. 

Action  between  the  Milltown  Lumber  Com* 
pany  and  others  and  B.  G.  Lastinger.  From 
the  judgment,  the  MiUtown  Lumber  Compa- 
ny and  others  bring  error.    Affirmed. 

W.  R.  Smith  and  W.  G.  Harrison,  for  plain- 
tiffs in  error.  Hendricks  &  Christian,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  J.,  absent, 
and  HILL,  J.,  not  presiding. 


(137  Ga.  107) 

BRIDGES  V.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  Georgia.     Nov.  16,  1911.) 

(Byllahus  hy  the  Court.) 

1.  Cabbiebs  (I  408*)— Cabbiaob  of  Passbn- 
OBRS— Loss  OF  Effects— Evidence. 

Tbe  evidence  was  insufficient  to  support  a 

Terdict  for  tbe  plaintiff. 
[Ed.    Note.— For   otber   cases,    see    Carriers, 

Cent  Dig.  S  1595;  Dec  Dig.  §  408.*]  I 


2.  Afpbai.  and  Ebbob  (|  1072*)— Review— 
Habhusss  Ebbob  —  Decision  on  Motion 
FOB  Nbw  Tbiai.. 

The  refusal  of  the  judge  to  grant  a  new 
trial,  on  account  of  alleged  errors  in  refusing 
to  admit  evidence,  or  to  require  the  defendant 
company  to  produce  an  original  paper,  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4233% ;   Dec.  Dig.  §  1072.*] 

3.  Appeal  and  Ebbob  (J  1067*)— Review— 
Habhlbss  Ebbob  —  Refusal  of  Instruc- 
tions. 

There  was  no  error  in  refusing  to  grant  a 
new  trial  on  account  of  alleged  errors  in  the 
charge,  or  in  the  failure  to  charge  as  complain- 
ed of. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4229;    Dec.  Dig.  f  1067.*] 

(Additional  Syllahui  hy  Editorial  Staff.) 

4.  Appeal  and  Ebbob  <|  1029*)— Revibw— 
Habmless  Ebbob— In stbuctions. 

In  an  action  by  a  passenger  for  the  loss  of 
a  trunk,  any  error  in  a  charge  relating  to  the 
amount  of  damages  was  not  harmful,  where 
the  plaintiff  was  not  entitled  to  recover  any 
sum. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4035,  4036;  Dec  Dig.  f 
1029.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  by  T.  H.  Bridges  against  the  Sonth* 
em  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

H.  F.  Lawson,  for  plaintiff  In  error.  Gra- 
ham &  Graham,  for  defendant  In  error. 


ATKINSON.  J.  T.  H.  Bridges  InsUtuted 
suit  against  tbe  Southern  Railway  Company 
for  damages  on  account  of  the  loss  of  a  trunk 
and  its  contents,  alleged  to  be  plaintiff's  bag- 
gage while  a  passenger  on  the  railroad  of 
the  defendant.  A  verdict  having  been  ren- 
dered against  the  plaintiff,  he  moved  for  a 
new  trial,  which  was  overruled,  and  be  ex- 
cepted. 

[1]  1.  Tbe  plaintiff  testified  to  the  value  of 
the  trunk  and  Its  contents,  and  also.  In  sub- 
stance, that  he  purchased  a  round-trip  ticket 
from  Hawklnsville,  Qa.,  to  Richmond,  Va^ 
to  return  by  way  of  Norfolk,  Va.,  by  rail- 
The  defendant's  agent  at  Hawklnsville  gave 
tbe  plaintiff  a  check  for  his  trunk  to  Rich- 
mond. He  received  his  trunk  at  Richmond, 
and  left  there  for  Norfolk,  over  the  Old  Do- 
minion Steamship  Company's  line,  receiv- 
ing from  that  company  a  check  for  his  trunk 
from  Richmond  to  Norfolk.  The  Southern 
Railway  Company's  line  did  not  run  into 
Norfolk.  Upon  his  arrival  at  Norfolk,  he. re- 
ceived from  a  transfer  company,  in  return 
for  the  steamship  company's  check,  a  trans- 
fer check.  The  trunk  could  not  be  found, 
and  tlie  transfer  company  then  delivered  to 
the  plaintiff  a  check,  purporting  to  be  a 
Southern  Railway  Company's  check  for  the 
transportation  of  the  tmnk  from  Norfolk  to 
Hawklnsville.    Upon  his  return  to  the  lat- 
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ter  place,  the  plaintiff  presented  the  last* 
mentioned  check  to  the  local  agent  of  the 
defendant  at  that  place,  and  demanded  his 
trunk.  The  trunk  could  not  be  found  there, 
and  the  agent  took  the  check  and  endeavored 
to  trace  the  trunk,  but  failed  to  do  so,  and 
subsequently  returned  the  check  to  the  plain- 
tiff. There  was  no  evidence  that  the  trans- 
fer company  at  Norfolk  was  the  agent  of  the 
defendant  company,  which  denied  that  the 
trunk  was  ever  delivered  to  It,  or  its  agent, 
after  the  plaintiff  had  received  it  at  Rich- 
mond. The  plaintiff  testified  that  the  agent 
of  the  transfer  company  was  also  the  agent 
of  the  Southern  Railway  Company,  but  qual- 
ified this  by  saying  that  the  only  reason  he 
had  for  saying  so  was  because  he  Issued  this 
Southern  Railway  Company  check.  The  only 
other  testimony  on  this  point  was  that  the 
Southern  Railway  Company  had  an  ofQce  in 
Norfolk.  Under  the  facts  stated,  the  plain- 
tiff was  not  entitled  to  recover. 

[2]  2.  It  was  complained  In  the  motion  for 
new  trial  that  the  Judge  rejected  evidence  of- 
fered by  the  plaintiff  to  the  effect  that  it  was 
the  universal  eustom  in  Norfolk  for  a  per- 
son holding  a  check  of  one  railway  company 
to  deliver  it  to  the  agent  of  another  company 
and  receive  a  check  in  return  from  the  lat- 
ter company;  also  that  the  court  did  not  re- 
quire the  defendant  company  to  produce,  in 
response  to  a  notice  served  upon  It,  the  orig- 
inal ticket  sold  by  defendant  to  the  plaintiff. 
Relatively  to  the  notice  to  produce,  it  was 
also  urged  that  the  response  made  by  the  de- 
fendant was  insufficient,  and  that  the  plain- 
tiff was  entitled  to  a  Judgment  by  default, 
under  the  statute,  on  account  of  the  alleged 
insufficiency  of  the  response.  The  defendant 
did  not  contend  upon  the  trial  that  it  had 
not  sold  the  ticket,  as  claimed  by  defend- 
ant, and  a  sworn  copy  was  actually  intro- 
duced by  the  defendant,  without  objection 
upon  the  part  of  plaintiff.  If  the  original 
ticket  had  been  introduced,  it  would  not  have 
been  sufficient  to  have  made  out  the  plain- 
tiff's, case.  No  motion  was  made  by  the 
plaintiff  for  a  Judgment  by  default  on  ac- 
count of  the  failure  to  make  proper  response 
to  the  notice  to  produce.  If  a  proper  case 
had  been  presented  for  such  a  Judgment,  in 
order  to  take  advantage  of  the  right,  it  was 
Incumbent  upon  the  plaintiff  to  move  for  a 
Judgment  Morris  v.  Wofford,  114  Ga.  d35,  41 
S.  E.  56;  Mayor,  etc.^  of  Macon  v.  Humphries, 
122  Ga.  800,  50  S.  £«  d86.  The  refusal  of  the 
judge  to  grant  a  new  trial  on  account  of  al- 
leged errors  in  refusing  to  admit  evidence,  or 
to  require  the  defendant  company  to  pro- 
duce the  original  ticket,  will  not  be  disturbed. 

[3,  4]  3.  Error  was  assigned  upon  a  charge 
of  the  court  relating  to  the  amount  of  dam- 
ages recoverable  in  the  case;  but  as,  under 
the  evidence,  the  plaintiff  was  not  entitled  to 
recover  any  sum,  even  if  there  had  been  er- 
ror In  the  Instruction,  it  would  not  have  been 


harmful.  Error  was  also  assigned  upon  the 
failure  of  the  Judge  to  instruct  the  Jury  as 
to  the  "rule  of  law  in  reference  as  to  how 
the  existence  of  agency  may  be  proven,"  and 
also  because  the  Judge  failed  to  give  in 
charge  "any  rule  of  law  in  reference  to  the 
probative  value  of  the  railway  baggage  check 
as  evidence  of  the  delivery  of  the  baggage  to 
the  railway  company,  or  as  evidence  of  the 
existence  of  the  agency  on  the  part  of  the 
person  delivering  said  check  to  the  plaintiff." 
Under  the  facts  recited  in  the  first  division  of 
the  opinion,  there  was  no  evidence  sufficient 
to  show  that  after  the  trunk  went  into  the 
hands  of  the  Old  Dominion  Steamship  Com- 
pany, a  different  carrier  from  the  Southern 
Railway  Company,  it  went  out  of  the  pos- 
session of  that  company ;  nor  was  there  suf- 
ficient evidence  of  agency  for  the  defendant, 
the  Southern  Railway  Company,  of  any  per- 
son who  issued  and  received  checks  for  the 
trunk  after  it  went  Into  the  hands  of  the 
steamship  company,  and  there  was  no  error 
in  failing  to  charge  as  complained  of. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  HILL,  J., 
not  presiding. 


(137  Ga.  115) 

HARRIS  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  15,   1911.) 

(ByUdbu9  by  ike  CourU) 

Review  on  Appeal. 

No  error  of  law  is  complained  of,  and  the 
evidence  is  sufficient  to  support  the  verdict. 

Error  from  Superior  Court,  Crisp  Coun- 
ty ;  U.  V.  Whipple,  Judge. 

Johnson  Harris  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  T.  Jeter  and  Crum  &  Jones,  for  plain- 
tiff in  error.  W.  F.  George,  Sol.  Gen.,  and 
T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

.  EVANS,  P.  J.  Judgment  kffirmed.  AU 
the  Justices  concur,  except  BECK,  J.,  ab- 
sent, and  HILL,  J.,  not  presiding. 


(137  Ga.  184) 

GORHAM  et  al.  v.  MONTFORT. 
(Supreme  Court  of  Georgia.     Nov.   16,  1911.) 

(Byllahiu  by  the  Court,) 

1.  Evidence  ($  314*)-^Hbabsat. 

Testimony  of  a  witness  that  he  received  a 
letter  from  the  clerk  of  the  superior  court 
touching  the  result  of  the  clerk's  investigation 
of  the  records  in  bis  office  is  hearsay  evidence 
and  inadmissible. 

[Ed.   Note.—For  other  cases,    see   Evidence, 
Cent  Dig.  U  1168-1173;    Dec  Dig.  §  314.*] 

2.  Executors  and  AoMiNis'ntATOBB  ($  27*)— 
Issuance  of  Letiers— Validity. 

In  a  suit  by  an  administrator  in  possession 
of  land  to  enjoin  a  trespass  upon  the  land,  it 
cannot  be  said  that  the  grant  of  letters  of  ad- 
ministration to  him  is  void  as  matter  of  law 
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solely  because  more  tban  20  years  elapsed  from 
the  death  of  the  decedent  to  the  issuance  of  let- 
ters of  administration  on  his  estate. 

[Eld.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §|  171-176; 
Dec.  Dig.  S  27.*] 

8.  Deeds  (§  207*)— Evidence— Fobqebt. 

The  evidence  examined,  and  held  to  de- 
mand a  finding  that  the  deed  attacked  as  a  for- 
gery was  not  a  genuine  instrument 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S8  614r^a4 ;    Dec.  Dig.  S  207.*] 

Error  from  Superior  CJourt,  Wilcox  Coun- 
ty; U.  V.  Whipple,  Judge. 

Action  by  O.  T.  Montfort,  administrator, 
against  W.  M.  Gorham  and  others.  Judg- 
ment for  plaintlfP,  and  defendants  bring  er- 
ror.   Affirmed. 

E.  H.  Williams  and  Hal  Lawson,  for  plain- 
tiffs in  error.  Haygood  &  Cutts,  for  defend- 
ant in  error. 

EVANS,  P.  J.  O.  T.  Montfort,  as  adminis- 
trator of  M.  A.  Bentley,  filed  his  petition 
against  Walter  M.  Gorham  and  others,  pray- 
ing to  enjoin  the  defendants  from  Interfering 
with  the  possession  of  lot  of  land  No.  3S  in 
the  twelfth  district  of  originally  Dooly,  now 
Wilcox,  county,  and  to  cancel  a  certain  deed 
as  a  cloud  upon  his  title.  It  was  alleged 
in  the  petition:  That  the  plaintiff  was  in 
possession  of  the  land,  and  claimed  title 
thereto  under  a  grant  from  tbe  state  to  his 
Intestate,  dated  May  20,  184&;  that  the  titie 
on  which  the  defendants  based  a  pretended 
claim  began  with  what  purported  to  have  been 
a  deed  made  by  M.  A.  Bentley  to  Robert  S. 
Waters,  dated  July  1, 1864,  and  they  claimed 
to  have  mesne  conveyances  from  Waters  to 
themselves;  that  the  deed  purporting  to  have 
been  made  by  M.  A.  Bentley  to  Robert  S. 
Waters  was  a  forgery;  that  it  was  never  ex- 
ecuted by  M.  A.  Bentley,  and  never  did  pur- 
port to  have  been  executed  by  him,  but,  on 
the  contrary,  was  originally  written  as  hav- 
ing been  executed  by  M.  A.  Bentley,  by  a 
certain  other  person  as  his  attorney  in  fact, 
but,  if  such  other  person  ever  wrote  the 
deed,  he  had  no  power  of  attorney  to  execute 
it;  and  that  some  person  claiming  under 
the  deed,  knowing  that  no  proof  could  be 
made  of  the  power  of  attorney,  struck  from 
the  deed  the  words  **by  his  attorney  in  fact," 
and  the  name  signed  to  the  deed  as  attorney 
in  fact,  so  as  to  leave  the  deed  purporting 
to  have  been  executed  by  M.  A.  Bentley. 
The  defendants  filed  answers.  All  of  them 
disclaimed  tltle^  except  Gorham,  who,  as 
surviving  partner  of  Henry  Lewis  &  Co., 
claimed  to  have  title  to  the  land,  and  to 
have  been  In  the  oontinuous  possession  of  it 
for  about  15  years.  They  denied  the  plain- 
tiff's title,  and  averred  him  to  be  a  tres- 
passer on  the  land.  The  plaintiff  filed  an 
affidavit  of  forgery  relative  to  the  deed  at- 
tacked for  forgery  in  his  petition.  On  the 
trial  the  parties  stipulated:    That  the  land 


was  originally  granted  by  the  state  to  M.  A. 
Bentley  on  May  20,  1846,  that  the  plaintiff 
was  in  possession  at  the  time  of  bringing 
the  suit,  and  that  he  should  proceed  by  mak- 
ing out  a  prima  facie  case,  and,  after  that 
was  done,  then,  upon  a  tender  in  evidence  by 
the  defendants  of  the  deed  purporting  to 
have  been  made  by  M.  A.  Bentley  to  Robert 
S.  Waters  on  July  1, 1854,  there  should  be  a 
separate  trial  as  to  the  issue  of  forgery,  as 
provided  under  the  law  for  the  trial  of 
forgery  as  a  separate  issue. 

The  plaintiff  put  in  evidence  his  applica- 
tion for  administration  on  the  estate  of  M. 
A.  Bentley,  and  letters  of  administration 
granted  thereon  of  date  of  April  7,  1902. 
The  defendants  then  tendered  in  evidence  a)L 
original  deed,  the  same  purporting  to  have 
been  made  by  Myron  A.  Bentley  to  Robert 
S.  Waters,  dated  July  1,  1854,  conveying  the 
land  in  controversy,  and  purporting  to  have 
been  executed  in  Clarke  county,  6a.,  in  the 
presence  of  H.  H.  Dean,  J.  P.,  and  George 
K.  Smith.  Upon  the  coming  in  of  this  deed 
an  issue  of  forgery  was  made  up,  and  upon 
the  issue  the  plaintiff  read  the  testimony  of 
Charles  L.  Bentl^,  taken  by  Interrogatories, 
to  the  effect  that  he  was  a  resident  of  Hall 
county,  48  years  old,  and  was  the  son  of  O. 
S.  Bentley,  who  died  in  1889;  that  Myron 
A.  Bentley  and  O.  S.  Bentley  were  brothers; 
that  M.  A.  Bentley  died  in  1854 ;  that  upon 
inspection  of  the  deed  made  by  M.  A.  Bent- 
ley to  Robert  S.  Waters,  witnessed  by  George 
K.  Smith  and  H.  H.  Dean,  J.  P.,  conveying 
land  lot  88  in  the  Twelfth  district  of  Dooly 
county,  Ga.,  the  witness  declared  the  written 
parts  of  the  same  to  be  in  the  handwriting 
of  his  father,  O.  S.  Bentley;  that  he  had 
.also  examined  other  deeds  purporting  to 
have  been  made  by  M.  A.  Bentley,  by  his 
attorney  in  fact,  O.  S.  Bentley,  to  Robert 
M.  Braden,  conveying  different  lots  of  land, 
and  purporting  to  have  been  executed  on 
August  11,  1854,  and  these  deeds  were  in 
the  handwriting  of  O.  S.  Bentley,  and  the 
signature  to  these  deeds  is  the  same  signa- 
ture as  that  on  the  deed  from  M.  A.  Bentley 
to  Robert  S.  Waters ;  that  he  was  interested 
in  the  recovery  to  the  extent  of  one-sixth; 
that  he  had  never  paid  any  taxes  on  the 
land;  and  that  Montfort  was  appointed  ad- 
ministrator at  the  instance  of  his  aunt,  Mrs. 
Denlson.  M.  B.  Cannon  testified  that  he  saw 
the  original  deed  purporting  to  be  from  My- 
ron A.  Bentley  to  Robert  S.  Waters;  at  the 
time  he  saw  the  deed  it  purported  to  have 
been  signed  by  Myron  A.  Bentley»  by  his  at- 
torney in  fact,  O.  S.  Bentley;  and  that  it 
had  since  been  changed  by  being  torn  or 
mutilated.  This  deed  was  in  the  possession 
of  the  witness,  who  was  attorney  for  Henry 
Lewis  ft  Co.  (the  defendant  in  the  present 
suit  being  the  surviving  partner  of  that 
firm),  who  daimed  tittle  under  it,  in  a  suit 
then    pending    in    Wilcox    superior    court 
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against  A.  J.  Connor  and  Mn.  Sangster.  A 
deed  made  by  Myron  A.  Bentley,  by  his  at- 
torney In  fact,  O.  S.  Bentley,  executed  In 
Clarke  county,  Ga.,  July  1,  1854,  conyeylng 
lot  of  land  No.  86  In  the  Twelfth  district  of 
Dooly  county  to  Robert  S.  Waters,  said  deed 
being  witnessed  by  George  K.  Smith  and 
H.  H.  Dean,  J.  P.,  duly  recorded,  and  being 
upon  the  same  blank  and  printed  form  as 
that  of  the  deed  upon  which  the  Issue  of 
forgery  la  made,  produced  by  the  clerk  of 
the  superior  court  under  a  subi>oena  duces 
tecum,  and  identified  by  J.  W.  Haygood,  was 
put  In  evidence. 

The  defendants  offered  J.  L.  Bankston,  who 
testified:  That  he  was  an  attorney  at  law, 
and  the  agent  representing  Henry  Lewis  & 
Co.;  that  to  him  was  intrusted  the  sale  of 
the  lands  belonging  to  them  in  Wilcox  coun- 
ty; that  some  of  the  title  papers  of  Lewis 
ft  Co.  were  incomplete,  and  among  them  was 
the  title  under  which  the  land  in  contro- 
versy ik  claimed  by  Gorham  as  surviving 
partner  of  Lewis  ft  Co.;  that  he  examined 
through  the  old  deed  books  of  Wilcox  coun- 
ty, trying  to  find  a  record  of  the  power  of 
attorney  from  M.  A.  Bentley  to  O.  S.  Bent- 
ley,  and  also  made  search  In  other  places, 
but  was  unable  to  find  the  original  or  record 
of  jany  power  of  attorney  from  M.  A.  Bent- 
ley to  O.  S.  Bentley.  J.  W.  Haygood,  in  bo- 
half  of  the  defendant,  testified  that  in  con- 
nection with  the  Bentley  cases  he  had  occa- 
sion to  examine  the  records  in  Wilcox  and 
Dooly  counties,  and  had  never  seen  the  rec^ 
ord  of  any  power  of  attorney  from  M.  A. 
Bentley  to  O.  S.  Bentley,  and  that  he  knew 
the  signature  of  M.  A.  Bentley  to  the  deed 
attacked  was  in  the  handwriting  of  O.  S. 
Bentl^.  Eldrldge  Cutts,  for  the  defendants, 
testified  that  he  had  never  had  occasion  to 
examine  the  records  in  search  of  any  power 
of  attorney  from  M.  A.  Bentley,  and  that  O. 
T.  Montfort,  the  administrator,  was  in  pos- 
session of  the  land  a  few  months  prior  to 
the  filing  of  the  present  suit. 

Upon  the  conclusion  of  the  evidence  the 
court  directed  a  verdict  finding  the  deed  at- 
tacked to  be  a  forgery.  A  motion  was  made 
for  a  new  trial,  complaining  of  the  rejection 
of  certain  testimony,  and  of  the  direction  of 
a  verdict  on  the  issue  of  forgery.  The  mo- 
tion was  overruled. 

[1]  1.  The  court  rejected  the  following  tes- 
timony of  the  defendants'  counsel:  "I  was 
connected  with  the  defense  of  this  case  at 
the  first  txlalf  after  which  my  connection 
ceased.  I  was  attorney  for  the  defendants. 
In  preparing  the  case  for  trial  I  made  a 
search  for  the  power  of  attorney  authorizing 
O.  S.  Bentley,  as  attorney  in  fact  for  M.  A. 
Bentley,  to  execute  the  deed  now  attacked 
as  a  forgery.  I  applied  to  the  clerk  of  the 
superior  court  of  Dooly  county  for  a  certified 
copy  of  wa€ii  power  of  attorney  from  his 
records,  and  he  failed  to  furnish  such  certi- 
fied copy,  stating  by  lett»  that  he  could  find 
no  such  paper  upon  record."   This  testimony 


was  ruled  out,  on  the  ground  that  It  was 
hearsay.  Manifestly  it  was  hearsay,  in  the 
sense  that  it  was  oral  testimony  concerning 
the  contents  of  a  writing  which  was  neither 
produced  nor  accounted  for. 

[t]  2.  It  is  contended  that  it  was  error  to 
direct  a  verdict,  because  the  plaintiff  failed 
to  make  out  a  prima  facie  right  to  sue;  the 
contention  being  that  the  lapse  of  48  years 
from  the  death  of  M.  A  Bentley  to  the  grant 
of  the  administration  on  bis  estate  afforded 
a  presumption  of  law  that  the  estate  had 
been  lawfully  administered,  and  therefore 
that  the  grant  of  letters  of  administration  on 
M.  A.  Bentley's  estate  to  the  plaintiff  was 
speculative  and  void.  This  point  was  raised 
in  the  case  of  Bullock  v.  Dunbar,  114  Ga.  754, 
40  S.  E.  783,  where  it  was  ruled:  "The  old 
doctrine  that  a  defendant  In  possession  should 
be  protected  against  an  action  Instituted 
by  the  administrator  of  him  who  died  cloth- 
ed with  the  legal  title  to  the  property  in  dis- 
pute, when  it  appeared  that  the  administra- 
tion was  stale  and  had  been  obtained  for 
fraudulent  or  speculative  purposes,  did  not 
apply  in  any  case  where  the  defendant's  pos- 
session had  not  been  of  sufficient  duration  to 
support  a  title  in  him  by  prescription.  The 
provision  in  the  limitation  act  of  1856,  that 
*a  prescription  does  not  run  against  an  un- 
reiHresented  estate  until  representation,  pro- 
vided the  lapse  does  not  exceed  five  years,' 
was  curative  of  the  evil  which  rendered  it 
necessary  before  the  passage  of  that  act  to 
invoke  the  doctrine  referred  to  above."  We 
are  asked  to  review  and  overrule  this  case, 
but,  upon  consideration  and  examination,  we 
adhere  to  this  ruling,  and  decline  to  overrule 
it.  There  was  no  evidence  that  the  defend- 
ants had  been  in  possession  of  the  land,  so 
as  to  support  a  prescriptive  title. 

[3]  8.  It  is  further  contended  that  the  ev- 
idence was  insufficient  to  show  the  deed  to  be 
a  forgery.  Notwithstanding  the  deed  pur- 
porting to  have  been  made  by  M.  A.  Bentley 
to  Robert  S.  Waters  had  never  been  record- 
ed, it  was  stipulated  between  the  parties  that 
the  collateral  issue  of  its  forgery  should  be 
tried  separately  from  the  main  case.  Civil 
Code  1910,  §  4210,  is  designed  to  supply  a 
statutory  remedy  for  determining  the  ques- 
tion as  to  whether  a  registered  deed  offered 
in  evidence  is  or  is  not  genuine.  It  has  no 
application  to  an  unregistered  deed.  Payne 
v.  Ormond,  44  6a.  515.  Therefore  we  will 
consider  the  effect  of  the  testimony  independ- 
ently of  the  statute.  It  is  undisputed  that 
the  title  to  the  land  is  in  the  plaintiff  unless' 
this  deed  Is  genuine.  The  plaintiff  is  in  pos- 
session of  the  land.  The  defendant,  some 
time  prior  to  the  present  suft,  had  a  litiga- 
tion with  a  third  person  over  the  very  same 
land,  and  in  that  litigation  he  based  his  claim 
of  title  upon  this  same  deed,  which  at  that 
time  did  not  purport  to  have  been  executed 
personally  by  M.  A.  Bentley,  but  did  purport 
to  have  been  executed  by  O.  S.  Bentley  as 
attorney  in  fact  for  M,  A.  Bentley.    When 
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introduced  In  evidence  in  tbe  present  suit, 
the  deed  was  found  to  have  been  altered,  so 
as  to  make  it  appear  to  bave  been  the  per- 
sonal deed  of  M.  A.  Bentley.  No  explanation 
is  offered  as  to  how,  or  by  whom,  the  alter- 
ation was  made,  although  the  deed  appears 
all  the  while  to  have  been  in  the  custody  of 
the  party  who  claims  under  it  The  nature 
of  the  alteration  shows  that  it  was  designed- 
ly done.  As  it  did  not  appear  that  the  deed 
was  in  the  control  or  possession  of  any  per- 
son other  than  the  defendants,  and  as  it  did 
appear  that  they  made  fruitless  effort  to 
discover  the  power  of  attorney  from  M.  A. 
Bentley  to  O.  S.  Bentley  for  the  purpose  of 
completing  the  deed  as  a  muniment  of  title, 
and  that  tliey  were  claiming  the  land  under 
the  mutilated  deed,  and  the  nature  of  the 
mutilation  being  such  as  to  entirely  change 
its  character,  the  conclusion  is  irresistible 
that  the  alteration  was  fraudulent,  and  wi^h 
the  intent  to  prejudice  the  rights  of  the  true 
owner.  No  presumption  of  fact  can  arise  in 
favor  of  a  person  out  of  possession  of  land 
that  the  deed  was  made  pursuant  to  a  valid 
power  of  attorney,  simply  because  a  long  in- 
terval of  time  has  elapsed  since  the  date  the 
deed  is  alleged  to  have  been  executed.  On 
the  contrary,  the  facts  demanded  an  infer- 
ence that  the  spoliation  of  the  deed  Is  attrib- 
utable to  the  defendants,  and  the  rule  is 
that  every  inference  is  to  be  drawn  against 
a  party  to  a  suit  guilty  of  mutilating  docu- 
mentary evidence.  Hays  v.  Bayliss,  82  Mo. 
209;  1  Starkie  on  Ev.  (3d  Ed.)  564 ;  1  Wig- 
more  on  Ev.  §  278.  The  fraudulent  altera- 
tion of  a  deed  by  erasure,  mutilation,  or  ad- 
dition, with  Intent  to  prejudice  the  rights  of 
another,  will  constitute  forgery,  if  the  alter- 
ation so  made  may  have  tbe  effect  intended. 
13  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1090.  The 
deed  in  its  present  form  purports  to  have 
been  executed  by  M.  A«  Bentley.  There  is 
nothing  upon  its  face  to  show  the  contrary. 
The  proof  is  uncontradicted  that  it  was  never 
executed  by  M.  A.  Bentley,  and  we  think  the 
evidence  demanded  a  finding  that  it  be  de- 
clared to  be  a  forgery. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BEOK,  J.,  absent,  and  HILL,  J., 
not  presiding. 


(137  Oa.  89) 

MERCK  V.  STATBl 
(Supreme  Court  of  Georgia.     Nov.  14,  1911.) 

(Syllabus  ly  the  Court,) 

L  Criminal  Law  (§  655*)— Homicide  (§  309*) 
—Instructions  —  Voluntary  Manslaugh- 
ter. 

Neither  the  evidence  nor  the  statement  of 
the  accused  made  darin[!r  tbe  trial  to  the  jury 
authorized  an  instruction  upon  the  law  of 
voluntary  manslaughter.  Accordingly  the  judge 
did  not  err  in  refusing  to  give  in  charge  a  writ- 
ten request,  presented  by  counsel  for  the  ac- 
cnsed,  defining  the  offense  of  voluntary  man- 
slaughter.    Nor  did  the  judge  err  in  informing 


the  solicitor  general  in  the  presence  of  the 
jury  that  he  need  not  discuss  the  law  of  toIud- 
tary  manslaughter  to  the  jury,  as  no  instruc- 
tion would  be  given  on  that  subject. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  (Dent  Dig.  H  1520-1535;  Dec.  Dig.  f 
655;*  Homicide,  Cent  Dig.  fS  649-656;  Dec 
Dig.  S  309.*] 

2.  Criminal  Law  (S  762*)  —  Homicide— In- 
structions —  Intimation  OF  Opinion  of 
Judge. 

The  jury  was  instructed  by  the  judge  that 
they  could  find  but  one  of  two  verdicts,  ^'either 
one  for  murder,  or  for  justifiable  homicide,  what- 
ever the  evidence  and  the  defendant*B  state- 
mentj  under  the  rules  of  law  that  I  have  given 
you  m  charge,  convinces  yon  of."  There  was 
a  proper  charge  given  upon  the  subjects  of 
reasonable  doubt  and  of  accidental  killing,  as 
well  as  insanity,  and  at  the  close  of  tbe  charge, 
after  instructing  the  jury  as  to  the  forms  of 
the  verdicts  for  murder  and  for  murder  with  a 
recommendation  for  life  imprisonment  the 
charge  was  closed  with  the  following  instmc- 
tion:  "If  you  believe  the  state  has  not  made 
out  a  case  of  murder,  or  for  any  of  the  reasons 
that  I  have  given  you  in  charge  that  the  de- 
fendant is  guiltless  of  any  offense,  and  should 
not  be  convicted,  the  form  of  your  verdict  would 
be:  *We,  the  jiiry,  find  the  defendant  not 
guilty.* "  The  instruction  first  quoted  in  this 
headnote  was  not  erroneous,  *'in  that  it  was  a 
direct  intimation  to  the  jury  that  murder  had 
alone  been  proven  under  the  evidence,  ♦  •  • 
because  tbe  court  nowhere  in  its  charge  either 
explained  or  defined  justifiable  homicide  to  the 
jury."  The  theory  of  justifiable  homicide  was 
not  presented,  either  by  the  evidence  or  the 
statement  of  the  accused. 

[Bd.  Note.— For  other  cases,  tee  Criminal 
Law,  Cent  Dig.  {§  1731-1769;  Dec  Dig.  { 
762.*] 

3.  Sufficiency  of  Evidence  —  Refusal  of 
New  Tbial. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  to  grant  a  new 
trial. 

Error  from  Superior  Court,  Hall  Coun- 
ty; J.  B.  Jones,  Judge. 

Balus  Merck  was  convicted  of  murder,  and 
brings  error.    Afiirmed. 

B.  P.  Gaillard,  Jr.,  for  plaintiff  in  error. 
Robt  McMillan.  Sol.  Gen.,  and  T.  S.  Felder, 
Atty.  Gen.,  for  the  State. 

FISH.  C.  J.  Judgment  afllrmed.  All  the 
Justices  concur,  except  BECK,  J.»  absent* 
and  HILL,  J.,  not  presiding. 


(U7  Oft.  105) 

SOUTHERN  RT.  CO.  v.  BUCHAN. 
(Supreme  Court  of  Georgia.     Nov.  15,  1911.) 

(Syllabus  "by  the  Court,) 

Railboads  (S  439*)— Opebation— Injubibs  to 
Animals  on  Track— Pleading. 

Where,  in  an  action  for  damages  against  a 
railway  company  for  the  killing  of  a  mule,  the 
only  allegation  of  negligence  was  that  the  de- 
fendant, '^through  the  negligent  operation"  of  a 
certain  train,  struck  and  killed  a  mule,  it  was 
error  to  overrule  a  special  demurrer  to  the  peti- 
tion, based  on  the  ground  that  the  petition  did 
not  allege  with  sufficient  certainty  in  what  way 
or  manner  the  defendant  was  negligent  in  opei^ 
ating  its  train,  or  what  specific  acts  of  negli- 
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sence  of  the  defendant  or  its  agents  resulted  in 
the  killing  of  the  mule. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  439.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; X  H.  Martin,  Judge. 

Action  by  W.  G.  Buchan  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff  and  defendant  brings  error.  Re- 
versed. 

W.  G.  Buchan  brought  suit  against  the 
Southern  Railway  Company  to  recover  dam- 
ages. Beside  the  formal  allegations,  the  pe- 
tition contained  the  following:  *'0n  March 
8,  1909,  said  railway  company,  through  the 
negligent  operation  of  Its  trains,  struck  and 
killed  a  mule  belonging  to  petitioner,  at  Mey* 
er's  Crossing,  a  crossing  and  flag  station  on 
said  road,  in  said  county,  about  six  miles 
from  Hawklnsville,  on  the  branch  line  be- 
tween HawklnsviUe  and  Cochran.  Said  mule 
was  medium  size,  gray  mare  mule,  about 
^ight  years  old,  and  worth  $225.  Petitioner 
lias  made  demand  on  said  road  for  payment, 
and  the  same  has  been  refused,  and  petition- 
er has  not  received  any  compensation  for 
the  loss  of  said  property."  The  petitioner 
therefore  prayed  judgment  for  $225  as  dam- 
ages, and  that  process  Issue.  The  defendant 
demurred  to  the  petition,  on  the  ground  that 
the  allegation  that  the  defendant  "killed  the 
mule  through  the  negligent  operation  of  its 
trains,*'  without  stating  whether  it  was  a 
freight  or  a  passenger  train,  and  the  partic- 
ulars of  the  killing,  was  Insufficient 

The  plaintiff  amended  the  petition  by  strik- 
ing the  word  "train*'  and  Inserting,  in  lieu 
thereof,  "the  regular  afternoon  passenger 
train  coming  from  Cochran  to  HawklnsviUe, 
August  12,  1910.*'  The  defendant  demurred 
to  the  petition  as  amended,  on  the  ground 
that  it  did  not  allege  with  sufficient  certain- 
ty in  what  way  or  manner  the  defendant 
was  negligent  or  what  specific  acts  of  n^- 
llgence  of  the  defendant  or  its  agents  re- 
sulted in  the  killing  of  the  mule.  The  de- 
murrer was  overruled,  and  exception  was 
taken  thereto  pendente  lite.  After  a  trial 
resulting  in  a  verdict  for  the  plaintiff,  the 
defendant  moved  for  a  new  trial,  which  was 
overruled,  and  It  excepted.  Error  was  as- 
signed on  the  exception  pendente  lite. 

A  C.  Pate  and  Graham  &  Graham,  for 
plaintiff  in  error.  Herbert  L.  Grice,  for  de- 
fendant in  error. 

LtJMPKIN,  J.  (after  stating  the  facts 
as  above).  The  petition,  as  amended,  al- 
leged that  the  railroad  company,  "through 
the  negligent  operation"  of  its  passenger 
train  running  between  two  named  points  on 
a  certain  day,  struck  and  killed  a  mule  be- 
longing to  the  plaintiff  at  a  certain  crossing 
where  there  was  a  flag  station.  The  entire 
allegation   of   negligence   was  contained  in 


the  words  ''through  the  negligent  operation'* 
of  one  of  its  trains.  Under  several  former 
rulings  of  this  court,  such  an  allegation  was 
subject  to  special  demurrer,  and  the  court 
erred  in  overruling  the  demurrer  thereto. 
Macon,  Dublin  &  Savannah  R.  Co.  v.  Stew- 
art, 120  Ga.  890,  48  S.  E.  354;  Kemp  v.  Cen- 
tral Ry.  Co.,  122  Ga.  559,  50  S.  E.  465  (4); 
Southern  Ry.  Co.  v.  Pope,  129  Ga.  842,  60  S. 
E.  157.  The  error  was  material,  for  it  left 
the  defendant  without  Information  as  to  the 
specific  acts  of  negligence  charged  against 
it,  and  it  did  not  afford  sufficient  informa- 
tion as  a  basis  for  preparing  to  meet  the 
case  brought  against  it  This  being  true,  the 
verdict  must  be  set  aside,  and  it  is  unnec- 
essary to  discuss  the  details  of  rulings  made 
in  a  trial  thus  improperly  entered  upon. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  HILL,  J., 
not  presiding. 

ATKINSON,  J.,  concurs  hi  this  decision, 
because  concluded  by  former  decisions.  See 
special  concurrence  in  Southern  Ry.  Co.  v. 
Pope,  129  Ga.  842,  60  S.  E.  157.    ' 


(187  Oa.  81) 
AI>KINS  V.  STATE. 
(Supreme  Court  of  €teorgia.     Nov.  14,  1911.) 

(SylldbuB  hy  ike  OowiJ 

1.  InSTBUCTIONB  —  VOLUNTABY  MANSLAUOH- 
TEB. 

The  evidence  authorized  an  instruction  on 
the  law  of  voluntary  manslaughter. 

2.  Instructions— Involuntabt   Manslauoh- 

TEE. 

Neither  under  the  evidence  nor  the  state 
ment  of  the  accused  was  the  law  of  involuntary 
manslaughter  involved  in  the  case. 

3.  Criminal  Law  (§  954n— New  Trial— Pro- 
ceedings TO  Procure— Grounds  of  Motion. 

A  ground  of  a  motion  for  a  new  trial  was 
without  merit,  which  alleged  that  the  court 
erred  in  making  the  following  statement  in 
the  jpresence  of  the  jury:  *'I  will  let  it  in  to 
discriminate  between  murder  and  voluntary  man- 
slaughter**— it  nowhere  appearing  in  the  mo- 
tion to  what  the  judge  had  reference. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2303-2367;  Dec.  Dig.  § 
954.*] 

4.  Criminal  Law  (§  954*)— New  Trial— Pro- 
ceedings TO  Procure  —  Grounds  op  Mo- 
tion. 

A  ground  of  a  motion  for  a  new  trial, 
which  did  no  more  than  complain  that  the 
court  erred  "in  letting  in  evidence,  over  ob- 
jection of  defendant's  counsel,  the  account  of  a 
scuffle  over  a  jug  of  whisky,  which  took  place 
at  the  home  of  the  deceased  about  one  hour 
before  the  killing,**  was  without  merit. 

[Eii.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2363-2367;  Dec  Dig.  g 
954.*] 

5.  Criminal  Law  (§  954*)— New  Triai^— Pro- 
ceedings TO  Peogure  —  Grounds  of  Mo- 
tion. 

A  ground  of  a  motion  for  a  new  trial,  as* 
signing  error  upon  the  admission  of  evidence, 
over  Uie  objection  of  the  accused,  as  to   '*th( 
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aoconnt  of  a  fight/*  was  without  merit,  where 
neither  the  substance  of  the  evidence  admitted 
nor  the  objection  urged  to  the  same  was  stated. 
[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Dec  Dig.  S  064.*] 

0.   HOMIOIDS  (i  809*)— iNSTBUCnONS— YOLUN- 
TABT  MaNSLAUGHTEB. 

In  defining  the  offense  of  Toluntary  man- 
slaughter, the  judge,  in  the  language  of  the 
Penal  Code  (section  65),  instructed  the  jury  that 
"proYocation  by  words,  threats,  menaces  and  con- 
temptuous gestures  shall  in  no  case  be  sufScient 
to  me  the  person  killing  from  the  guilt  and 
crime  of  murder."  This  charge  was  not  er- 
roneous, because  the  judge  did  not  further  in- 
struct "the  jury  that  such  words,  threats, 
menaces,  and  contemptuous  gestures,  if  suffi- 
cient to  cause  defendant  to  fear  that  a  felony 
was  about  to  be  committed  upon  his  person. ' 
The  ground  of  the  motion  is  incomplete:  and, 
besides,  the  doctrine  of  reasonable  fear  has  no 
connection  with  the  offense  of  voluntary  man- 
slaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  649-656 ;   Dec.  Dig.  {  309.*] 

7.  Cbiminal  Law  (§  1178*)— Writ  of  Ebbobt- 
Review— Abandonment  of  Assignment. 

The  grounds  of  a  motion  for  a  new  trial, 
which  are  not  referred  to  in  the  brief  of  coun- 
sel for  plaintiff  in  error,  will  be  treated  as 
abandoned. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Dec.  Dig.  §  1178.*] 

8.  Sufficiency  of  Evidence— New  Tbial. 

The  eyidence  was  sufficient  to  support  the 
verdict,  and  the  court  did  not  err  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Toombs  Coun- 
ty;   B.  T.  Rawllngs,  Judge. 

Cliff  Adkins  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

W.  E.  Brown  and  L.  J.  Cowart,  for  plain- 
tiff In  error.  Alfred  Herrington,  Sol.  Gen., 
nines  &  Jordan,  and  T.  S.  Felder,  Atty. 
Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur,  except  BECEC,  J.,  ab- 
sent, and  HILL,  J.,  not  presiding. 


(187  Qa.  114) 

HENSLEB  V.  STAMPS. 
(Supreme  Court  of  Georgia.     Nov.  15,  1911.) 

(Syllahus  hy  the  Court,) 

Wtlls  (58  274. 277. 355*)— Probate— Caveat- 
Application  OP  Proof  in  Solemn  Form. 
No  provision  is  made  for  the  caveat  of  a 
will  offered  for  prohate  in  common  form.  The 
application  of  the  plaintiff  in  error  was  in  the 
nature  of  a  caveat  to  a  will  already  probated  in 
common  form.  It  was  defective  as  a  technical 
motion  to  set  aside  the  judgment  of  probate,  as 
no  illegality  in  the  judgment  was  alleged ;  and 
it  is  not  good  as  an  application  for  the  executor 
to  prove  the  will  in  solemn  form,  In  that  there 
was  no  prayer  for  the  executor  to  probate  the 
will  in  solemn  form,  or  for  citation  to  the  heirs 
of  the  testator.  See,  in  this  connection,  Hooks 
V.  Brown,  125  Ga.  122.  53  S.  B.  583 :  Bullard 
V.  Wynn,  134  Ga.  636,  68  S.  E.  439 ;  CivU  Code 
1910,  i  3856  et  seq. 

FEd.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  H  274,  277,  355.*] 


Error  ftom  Superior  Court,  Dou^as  Conn- 
ty;  Price  Edwards,  Judge. 

Action  between  Rowena  Henslee  and  W. 
M.  Stami)B.  From  the  judgment,  Henslce 
brings  error.    Affirmed. 

J.  S.  James,  for  plaintiff  in  error.  J.  H. 
SfcLarty,  for  defendant  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  AU  tbe 
Justices  concur,  except  BEOK»  J^  absent, 
and  HILLi  J.,  not  presiding. 


(137  Ga.  119) 
WHITFIELD  T.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  15,  1011.) 

(ByUahw  hy  the  Court,) 

Cbiminai«  Law  (§  913*)— New  Tbiai.. 

There  bein^  no  complaint  that  any  error  of 
law  was  committed  upon  the  trial,  and  the  evl* 
dence  being  sufficient  to  authorize  the  verdict, 
the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  {|  2137-2145;    Dee.   Dig.  | 

Error  from  Superior  Court,  Floyd  Connty; 
J.  W.  Maddox,  Judge. 

Walter  Whitfield  was  convicted  of  crime, 
and  brings  error.     Affirmed. 

Eubank  &  Mebane  and  W.  H.  Trawick,  for 
plaintiff  in  error.  Jno.  W.  Bale,  Sol.  Gen., 
and  T.  S.  Felder,  Atty.  Gen.,  for  tlie  State. 


FISH,  C.  J.  Judgment  affirmed. 
Justices  concur,  except  BECK,  J^ 
and  HILU  J*»  not  presiding. 


All  the 
absent. 


(137  Ga.  86) 

TAYLOR  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  14,  1911.) 

(ByUahue  hy  the  Court,) 

Criminal  Law  ($  1131*)— Appeal— Dismissai. 
— Dbath  op  Plaintiff  in  Error. 

It  appears  from  the  announcement  by  one 
of  the  counsel  of  record  for  the  plainti£f  m  er- 
ror, F.  T.  Taylor,  that  since  the  argument  of 
this  case  before  this  court  the  plaintiff  in  error 
has  departed  this  life,  prior  to  the  decision  of 
the  case.  It  is  ordex^a  that  the  writ  of  error 
be  and  the  same  is  hereby  dismiBsed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dfec.  Dig.  S  1131.*] 

Error  from  Superior  Court,  AppUng  Gonn- 
ty;  C.  B.  Conyers,  Judge. 

F.  T.  Taylor  was  convicted  of  crime,  and 
brings  error.    Dismissed. 

A.  Y.  Sellers  and  W.  W.  Bennett,  for  plain- 
tiff in  error.  J.  H.  Thomas,  Sol.  Gen.,  aAd 
T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Dismissed.  All  the  Jus- 
tices concur,  except  BECK,  J.,  absent,  and 
HILL^  J.,  not  presiding. 
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FIELDS  T.  CASH. 
(Sapieme  Court  of  Georgia.     Nor.  16,  1911.) 

(BifUahuB  hy  the  Court.) 

1.  BXSCUTOBS  AND  Administbatobs  (|  4d7*) 
—Compensation— Temfobabt  Administba- 
tobs—Eztba  Compensation. 

Section  4067  of  the  CivD  Code  of  1910, 
which  provides  that,  "in  other  cases  of  extraor- 
dinary services  [besides  those  previously  enu- 
merated], extra  compensation  may  be  allowed  by 
the  ordinaiy"  to  an  administrator,  applies  to  a 
temporary  as  well  as  a  permanent  administra- 
tor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S§  2117-2124; 
Dec.  Dig.  S  497.*] 

2.  exscutobs  and  administbatobs  (§  497*) 
—  Compensation  —  '*Extbaobdinabt   Sebv- 


ICES. 


tf 


<*i 


'Extraordinary  services,"  for  which  extra 
compensation  may  be  allowed  to  an  adminis- 
trator, are  services  rendered  by  him  while  ad- 
ministrator, and  in  the  discharge  of  his  duties 
as  such. 

(a)  They  do  not  include  voluntary  services 
rendered  by  a  person  in  procuring  a  cemeterv 
lot  and  rendering  assistance  in  connection  with 
the  funeral  of  a  decedent,  though  the  person  so 
acting  is  afterward  appointed  temporary  admin- 
istrator of  such  decedent;  nor  do  they  include 
an  application  by  him  to  be  appointed  perma- 
nent administrator,  which  is  successfully  re- 
sisted by  an  heir  of  the  intestate,  and  which  re- 
sults in  the  appointment  of  the  latter. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §{  2117-2124; 
Dec.  Dig.  I  497.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2629.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

W.  D.  Fields  was  appointed  temporary  ad- 
ministrator. Q.  W.  Case  filed  a  caveat 
From  an  order  as  to  compensation  ot  the 
temporary  administrator,  be  appealed  to  the 
superior  court,  and  from  the  Judgment  of 
the  superior  court,  he  brings  error.  Re- 
versed. 

Hines  &  Jordan,  for  plaintiff  in  error. 
Bell  &  EUlis,  for  defendant  in  error. 

LUMPKIN,  J.  A  person  took  out  tempo- 
rary letters  of  administration  on  the  estate 
of  a  deceased  woman,  and  on  the  same  day 
applied  for  permanent  letters.  A  caveat  was 
filed  by  one  who  claimed  to  be  an  heir,  and 
to  have  been  selected,  by  a  majority  of  the 
heirs  to  administer  the  estate.  The  caveator 
was  appointed.  The  temporary  administra- 
tor then  filed  a  petition  to  be  allowed  com- 
pensation, alleging  that,  when  the  intestate 
died,  it  was  not  known  that  she  had  any 
relatives;  that  she  left  a  house  and  lot  and 
a  small  amount  of  money  and  personalty; 
and  that  he  had  performed  unusual  and  ex- 
traordinary services.  He  prayed  to  be  al- 
low^ suitable  compensation  therefor,  and 
fees  for  the  attorneys  who  had  represented 
him.  The  ordinary  allowed  $75  as  compen- 
sation for  the  administrator  and  $50  as  at- 


torney's fees.  The  case  was  appealed  to  the 
superior  courts  where  it  was  submitted  to 
the  presiding  Judge  without  a  Jury.  The 
Judge  awarded  to  the  administrator  $75  as 
compensation,  but  no  attorney's  fees.  The 
permanent  administrator  excepted. 

[1]  1.  The  case  involves  two  questions:  If 
it  is  necessary  for  a  temporary  administrator 
to  render  extraordinary  services,  can  the  or- 
dinary allow  him  extra  compensation  above 
the  usual  conunissions  for  receiving  the  es- 
tate, under  Civil  Code  1910,  f  4067;  or  do  the 
provisions  of  that  section  apply  only  to  a 
permanent  administrator?  And,  if  such 
compensation  can  be  allowed  to  a  temporary 
administrator,  was  the  basis  of  allowance  in 
this  case  proper? 

The  Code  nowhere  provides  for  the  com- 
pensation of  a  temporary  administrator  by 
name,  save  as  he  is  classed  with  administra- 
tors generally.  Section  4062  provides  that 
as  compensation  for  his  services  *'the  ad- 
ministrator" shall  receive  a  commission  of 
2%  per  cent  on  all  sums  of  money  received 
by  him  and  a  like  per  cent  on  all  sums 
paid  out  by  him.  Section  4065  provides  that 
no  commissions  shall  be  paid  for  delivering 
over  any  property  in  kind,  but  the  ordinary 
may  allow  a  reasonable  compensation,  not 
exceeding  8  per  cent  of  the  appraised  val- 
ue. Section  4066  makes  provision  in  regard 
to  the  allowance  of  traveling  expenses  and 
reasonable  compensation,  if  an  administrator 
is  required,  in  the  discharge  of  his  duties, 
to  travel  out  of  his  county.  Section  4067 
provides  that,  '*in  other  cases  of  extraordi- 
nary services,  extra  compensation  may  be  al- 
lowed by  the  ordinary."  Section  4068  de- 
clares that,  if  a  trust  fund  passes  through 
the  hands  of  several  administrators,  the 
fund  shall  not  be  diminished  by  charges  of 
commissions  by  each  successive  administra- 
tor holding  and  receiving  in  the  same  right, 
but  that  commissions  for  receiving  and  those 
for  paying  out  shall  be  paid  to  the  trustee 
performing  the  service. 

The  general  duty  of  a  temporary  adminis- 
trator is  to  collect  and  preserve  the  estate. 
Sometimes  extraordinary  services  may  be- 
come necessary.  Certainly  the  law  does  not 
contemplate  that  a  temporary  administrator 
shall  serve  without  any  comjpensation.  But, 
as  has  been  shown,  no  provision  is  made 
therefor,  except  in  the  general  rules  as  to 
compensation  of  administrators.  If  it  should 
become  necessary  in  the  discharge  of  his  du- 
ty to  travel  out  of  the  county  and  incur  ex- 
penses, the  law  does  not  require  him  to  pay 
the  necessary  expense  from  bis  own  pocket, 
without  reimbursement,  or  to  let  the  estate 
go  to  waste.  Nor  is  there  any  reason  why 
the  provision  as  to  extra  compensation 
should  not  apply  to  a  temporary  administra- 
tor as  well  as  to  a  permanent  one. 

[2]  2.  If  a  temporary  administrator  applies 
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for  extra  (sompensatloTi  beyond  the  regular 
commissions,  It  must  be  on  the  basis  of  ex* 
traordlnary  services  rendered  by  him  while 
acting  as  administrator,  and  In  the  perform- 
ance of  his  duties.  The  nature  of  the  posi- 
tion and  the  duties  of  such  an  administrator 
must  be  borne  in  mind.  It  is  not  everything 
which  he  may  do  which  will  entitle  him  to 
extra  compensation.  Nor  can  he  claim  com- 
pensation for  acts  done  before  his  appoint- 
ment as  temporary  administrator.  Funeral 
expenses  to  correspond  with  the  circum- 
stances of  the  deceased  in  life  are  a  proper 
charge  against  the  estate;  but  voluntary  acts 
in  assisting  in  the  burial  furnish  no  ground 
for  allowing  extra  compensation  to  the  per- 
son performing  them,  though  he  may  after- 
ward become  the  temporary  administrator  of 
the  estate  of  the  deceased.  If  he  wishes  to 
try  to  set  up  a  charge  for  such  services  as 
extraordinary  services  of  an  administrator, 
he  should  become  temporary  administrator 
before  rendering  them.  If  he  acts  as  a  phi- 
lanthropist or  friend,  he  cannot  claim  ex- 
tra compensation  therefor  as  administrator, 
when  later  he  becomes  such.  Neither  can  he 
claim  extra  compensation  as  temporary  ad- 
ministrator on  the  ground  that  he  has 
sought  to  be  appointed  permanent  adminis- 
trator and  failed  in  the  effort  because  an 
heir  was  appointed. 

An  examination  of  the  evidence  shows  that 
a  large  part  of  it  deals  with  acts  of  the 
character  above  indicated.  It  seems  appar- 
ent that  they  entered  into  the  determination 
of  the  presiding  Judge.  The  estate  is  small. 
If  any  allowance  is  made,  it  should  be  on 
the  basis  of  extraordinary  services  of  the 
administrator.  We  think  the  case  should  be 
returned  for  a  rehearing  under  the  princi- 
ples here  announced. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  HILL,  J.» 
not  presiding. 


(187  G«.  120) 

CENTRAL  GEORGIA  POWER  CO.  v. 

MAYS. 

(Supreme  Court  of  Gcoigla.     Nov.  15,  1911.) 

(SyllalMiM  hy  the  Court,) 

1.  Eminent  Domain  (5  222*)  —  Proceedings 
TO  Take  Propertt— instruction. 

On  the  hearing  of  a  proceeding  to  condemn 
private  property  for  public  purposes  as  provid- 
ed by  statute,  and  to  assess  damages  for  same, 
it  is  error  for  the  court  to  charge  the  jury 
that,  **the  right  of  enjoyment  of  private  prop- 
erty being  an  absolute  right  of  everv  citizen, 
every  act  of  another  which  unlawfully  inter- 
feres with  such  enjoyment  is  a  cause  of  ac- 
tion." Such  charge  may  mislead  the  jury  into 
believing  that  the  condemnation  proceedings 
were  unlawful  and  that  they  should  assess 
damages  accordingly. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S§  562-567;  Dec.  Dig.  §  222.*] 


2.  Eminent  Domain  (i  201*>-Compbn8atioii 
— Statutory  Pboyision. 

In  condemnation  proceedings  authorized  by 
the  statute,  the  willingness  or  unwillingness  of 
the  property  owner  to  part  with  his  property 
is  not  a  subject-matter  of  consideration.  The 
statute  (Civil  Code  1910,  f  5206  et  seq.)  pro- 
vides '  how  damages  to  private  property  con- 
demned for  public  purposes  may  be  assessed. 

[E}d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  201.*] 

8.  EnaNBNT  Domain  ({  136*>-<30MPENBATioif 

—Measure. 

In  assessing  damages,  nnder  the  facts  in 
this  case,  there  are  two  elements  to  be  con- 
sidered: First,  the  marlcet  value  of  the  prop- 
erty actually  taken;  and,  second,  the  conse- 
quential damages  which  naturallv  and  proxi- 
mately arise  to  the  remainder  of  the  owner's 
property  from  the  taking  of  that  part  which 
18  taken  and  devoting  it  to  public  purposes. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |S  363-366 ;  Dec.  Dig.  S  136.*] 

4.  Eminent  Domain  (i  200*)  — Peoceedinob 
to  Take  Propbbtt— ^resumptions. 

It  cannot  be  assumed  in  condemnation  pro- 
ceedings that  there  will  be  negligent  construction 
or  operation,  so  as  to  cause  damages  in  excess  of 
that  which  would  naturally  and  proximately  re- 
sult from  the  construction  and  operation  of  a 
transmission  line  across  the  property  sought  to 
be  condemned. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do* 
main.  Cent  Dig.  S  540 ;   Dec  Dig.  §  200.*] 

5.  Eminent  Domain  ({  202*)  —  Proceedings 
TO  Take  Propertt  —  Evidence  as  to 
Value. 

It  is  not  error  for  a  court,  in  condemna- 
tion proceedings,  to  allow  the  plaintifiTs  wit- 
ness on  cross-examination  to  answer  the  ques- 
tion, **What  was  it  [the  land  over  which  the 
];>laintiff  sought  to  construct  its  transmission 
line]  worth  for  building  purposes?  For  build- 
ing purposes  it  might  be  worth  more?"  by  say- 
ing, '*It  might,  if  any  one  wanted  to  use  it"— > 
the  value  of  the  land  for  building  purposes  be- 
ing one  element  in  ascertaining  what  the  mar- 
ket value  of  said  land  was. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent  Dig.  §  541 ;   Vec  Dig.  §  202.*] 

6.  Evidence  (§  471*)  —  Opinion  Evidence- 
Examination  OF  witnesses  —  Facts  on 
Which  Opinion  is  Based. 

It  is  not  error  for  the  court  to  overrule 
an  objection  to  the  following  question,  pro- 
pounded to  and  answered  by  the  defendant  in 
proceedings  to  condemn  land  for  public  pur- 
poses: "How  much  do  you  say  the  transmission 
line  depreciates  the  market  value  of  your  land 
there?"  Answer:  "Ninety  dollars  an  acre"— 
where  the  witness  has  already  testified  what 
the  market  value  of  the  land  was  before  and 
after  the  transmission  line  was  built. 

[Ed.    Note.— For   other  cases,   see    Evidence, 
Cent.  Dig.  IS  2149-2185 ;    Dec  Dig.  8  471.*] 

7.  EJviDENCE  (5  497*)  —  Opinion  Evidence- 
Examination  OF  Witnesses^ Facts  on 
Which  Opinion  is  Based. 

It  is  not  error  to  allow  plaintiffs  witness 
in  condemnation  proceedings,  on  cross-examina- 
tion, to  answer  the  question,  *'I>o  you  think 
that  transmission  line  would  have  any  effect  on 
this  property  [the  property  of  defendant  in  is- 
sue] for  building  purposes?"  when  taken  in 
connection  with  the  testimony  of  other  witness- 
es, who  testified  as  to  the  market  value  of  the 
land  before  and  after  the  transmission  line  was 
built. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  §§  2285-2288 ;    Dec.  Dig.  §  497.*1 
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Error  from  Superior  Court,  Butts  Coun- 
ty;   R.  T.  Daniel,  Judge. 

Condemnation  proceedings  by  the  Central 
Georgia  Power  Company  against  R.  W. 
Mays.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Walter  T.  Johnson,  for  plaintiff  in  error. 
H.  M.  Fletcher,  for  defendant  in  error. 

HILIi,  J.  The  Central  Georgia  Power 
Company,  a  corporation  chartered  under  the 
laws  of  Georgia,  sought  to  condemn  certain 
lands  in  Butts  county  belonging  to  the  de- 
fendant, R.  W.  Mays,  under  Civil  Code  1910, 
S  5206  et  seq.,  for  the  purpose  of  erecting, 
maintaining,  repairing,  and  patrolling  **a 
single  line  of  towers,  and  wires  strung  upon 
the  same,  and  from  tower  to  tower,  for  the 
transmission  of  high  and  low  voltage  electric 
current,  -and  also  a  telephone  or  telegraph 
line  upon  said  towers,  with  all  the  neces- 
sary foundations,  anchors,  braces,  cables, 
wires,  appliances,  and  fixtures  necessary  to 
properly  construct,  support,  protect,  and 
operate  the  same  upon  and  over  and  across" 
the  land  described  in  the  notice,  which  was 
given  by  the  Central  Georgia  Power  Com- 
pany to  the  defendant,  Mays.  Assessors 
were  duly  appointed,  and  they  selected  a 
third.  The  assessors  awarded  for  "the  rights 
of  way  and  other  interests  and  easements 
sought  to  be  condemned'*  the  sum  of  $10,  and 
as  consequential  damages  to  the  property 
not  taken  they  awarded  the  sum  of  $25,  and 
for  the  consequential  benefits  nothing.  From 
this  award  the  defendant.  Mays,  took  an  ap- 
peal to  the  superior  court  of  Butts  county. 
On  the  trial  of  the  case  in  the  superior  court, 
the  Jury  found  for  Mays  the  sum  of  $215, 
and  Judgment  was  had  upon  said  verdict  ac- 
cordingly. Whereupon  the  plaintiff  in  error 
made  a  motion  for  a  new  trial  upon  the  vari- 
ous grounds  set  forth  therein,  which  was 
overruled  by  the  court,  and  plaintiff  in  er- 
ror (the  condemnor)  excepted. 

[11  1.  In  the  view  we  take  of  this  case,  it 
will  not  be  necessary  to  consider  each 
ground  of  the  motion  for  a  new  trial  sepa- 
rately, inasmuch  as  the  principles  of  law 
here  ruled  may  be  applied  to  the  various 
grounds  covered  by  the  motion.  One  ground 
of  the  motion  for  a  new  trial  is  as  follows: 
"Because  the  court  erred  in  charging  the 
Jury  as  follows*:  *The  right  of  enjoyment 
of  private  property  being  an  absolute  right 
of  every  citizen,  every  act  of  another  which 
unlawfully  interferes  with  such  enjoyment 
is  a  cause  of  action.'  **  We  think  this  charge 
was  calculated  to  mislead  the  Jury.  The 
condemnor  in  this  case,  as  appears  from 
the  record,  was  proceeding  under  the  stat- 
utes .of  this  state  to  exercise  the  right  of 
eminent  domain  in  the  Assessment  of  dam- 
ages to  the  right  of  way  through  the  lands 
of  the  defendant  in  error.  It  was  proceeding, 
as  the  record  discloses,  in  an  orderly  and 
lawful  manner,  as  authorized  by  OivU  Code 


1910,  §  5206  et  seq.,  to  condenm  a  right  of 
way  through  the  defendant's  land.  It  was 
not  insisted  that  the  plaintiff  in  error  did 
not  have  the  right  under  the  law,  or  pro- 
cedure, to  condemn  the  right  of  way  for 
purposes  stated  in  the  notloe;  and  there- 
fore, in  the  exercise  of  this  lawful  right  and 
authority,  the  effort  to  condemn  according 
to  the  statute  could  not  properly  be  termed 
an  unlawful  interference  with  the  enjoyment 
of  the  property  by  the  owner;  €md  the  use 
of  the  language  by  the  court  to  the  Jury  to 
the  effect  that,  "the  right  of  enjoyment  of 
private  property  being  an  absolute  right  of 
every  citizen,  every  act  of  another  which 
unlawfully  Interferes  with  such  enjoyment 
is  a  cause  of  action,"  may  have  misled  the 
Jury  into  thinking  that  the  entire  proceed- 
ings were  "unlawful,"  and  that  they  should 
allow  damages  on  the  basis  that  the  Cen- 
tral Georgia  Power  Company  was  **unlaw- 
fully"  interfering  with  the  defendant's  prop- 
erty; whereas,  the  record  shows  it  was 
proceeding  in  the  way  pointed  out  by  the 
statute  to  condemn  the  right  of  way. 

The  principle  here  ruled  is  in  entire  ac- 
cord with  that  laid  down  in  the  case  of 
Atlanta  Terra  Cotta  Company  v.  Georgia 
Ry.  &  Electric  Co.,  132  Ga.  537,  543,  64  S. 
E.  563,  505,  where  a  similar  charge  to  the 
one  under  review  was  in  these  words:  "If 
the  damages  are  only  the  imaginary  or  pos- 
sible result  of  the  tortious  act,  or  other  and 
contingent  circumstances  predominate  large- 
ly in  causing  the  injurious  effect,  such  dam- 
ages are  too  remote  to  be  the  basis  of  re- 
covery against  the  wrongdoer."  In  that 
case  the  Georgia  Railway  &  Electric  Com- 
pany was  proceeding  to  condemn  a  right  of 
way  under  the  same  statute  that  is  here 
Involved,  and  this  court  there  held,  with 
reference  to  that  portion  of  the  charge  above 
quoted,  that:  "These  charges  embodied  legal 
propositions  relevant  to  a  suit  for  a  tort,  but 
not  to  the  determination  of  the  amount  to 
be  awarded  for  the  exercise  of  the  power 
of  eminent  domain.  If  land  is  lawfully 
condemned  for  the  right  of  way  of  a  rail- 
road, such  condemnation  and  the  taking  and 
lawful  use  of  the  right  of  way  under  it  did 
not  constitute  a  tort."  Atlanta  Terra  Cotta 
Co.  V.  Ga.  Ry.  &  Elec.  Co.,  132  Ga.  537-543, 
64  S.  E.  5G3-566. 

[2]  2-4.  As  the  case  is  to  go  back  for  a 
second  hearing,  we  desire  to  lay  down  brief- 
ly the  rule  for  the  measure  of  damages  in 
condemnation  proceedings  like  the  one  now 
before  us.  In  condemnation  proceedings 
authorized  by  the  statute,  the  willingness  or 
unwillingness  of  the  property  owner  to  part 
with  his  property  is  not  a  subject-matter  of 
consideration.  The  law  provides  how  the 
damages  to  private  property  taken  for  pub- 
lic purposes  by  corporations  or  persons  au- 
thorized to  take  or  damage  such  property 
shall  be  assessed.  Civil  Code  1910,  §  5206 
et  seq. 

[8]  There  are  two  elements  of  damages: 
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First,  the  market  value  of  the  property  acta- 
ally  taken.  In  determining  this,  the  nature 
and  character  of  the  property,  its  sltnation, 
its  availability  for  different  uses,  and  all 
the  facts  which  may  be  disclosed  by  the  evi- 
dence tending  to  throw  light  upon  its  market 
value  may  be  taken  into  consideration,  and 
from  all  of  them  the  Jury  may  arrive  at 
what  is  the  fair  market  value  of  the  prop- 
erty taken.  In  the  case  of  Atlantic  Coast 
Line  R.  Go.  v.  Postal  Telegraph  Co.,  120  Ga. 
281,  48  S.  E.  20,  this  court  held:  "Where 
private  property  is  taken  for  public  use,  as 
by  condemnation  by  a  railroad  company,  the 
owner  is  entitled  to  compensation  for  its 
whole  value;  not  for  any  particular  object, 
but  for  all  purposes  to  which  it  may  be  ap- 
propriated." And  see  Harrison  v.  Young, 
9  Ga.  859;  Boom  Co.  v.  Patterson,  98  U.  S. 
408,  25  Is.  Ed.  206.  Lewis  on  Eminent  Do- 
main (3d  Ed.)  §  706,  well  states  the  rule  as 
follows:  "In  estimating  the  value  of  prop- 
erty taken  for  public  use,  it  is  the  market 
value  of  the  property  which  is  to  be  con- 
sidered. The  market  value  of  property  Is 
the  price  which  it  will  bring  when  it  is 
otfe^ed  for  sale  by  one  who  desires,  but  is 
not  obliged,  to  sell  it,  and  is  bought  by  one 
who  is  under  no  necessity  of  having  it.  In 
estimating  its  value,  all  the  capabilities  of 
the  property,  and  all  the  uses  to  which  it 
may  be  applied  or  for  which  it  is  adapted, 
are  to  be  considered,  <md  not  merely  the 
condition  it  is  in  at  the  time  and  the  use  to 
which  it  is  then  applied  by  the  owner. 
^  ^  ^  All  the  facts  as  to  the  condition  of 
the  property  and  its  surroundings,  its  im- 
provements and  capabilities,  may  be  shown 
and  considered  in  estimating  its  value." 
'^Generally  speaking,"  says  the  same  author, 
*the  true  rule  seems  to  be  to  permit  the 
proof  of  all  the  varied  elements  of  value; 
that  is,  all  the  facts  which  the  owner  would 
properly  and  naturally  press  upon  the  at- 
tention of  a  buyer  to  whom  he  is  negotiat- 
ing a  sale,  and  all  other  facts  which  would 
naturally  influence  a  person  of  ordinary 
prudence  desiring  to  purchase.  In  this  esti- 
mation the  owner  is  entitled  to  have  the 
Jury  informed  of  all  the  capabilities  of  the 
property,  as  to  the  business  or  use,  if  any, 
to  which  it  has  been  devoted,  and  of  any 
and  every  use  to  which  it  may  reasonably  be 
adapted  or  applied.  And  this  rule  includes 
the  adaptation  and  value  of  the  property  for 
any  legitimate  purpose  or  business,  even 
though  it  has  never  been  so  used,  and  the 
owner  has  no  present  ii^tention  to  devote 
it  to  such  use." 

[4]  The  second  element  for  consideration  is 
whether  consequential  damages  will  natural- 
ly and  proximately  arise  to  the  remainder  of 
the  owner's  property  from  the  taking  of  that 
part  which  is  taken,  and  the  devoting  of  it 
to  the  purposes  for  which  it  is  condemned, 
and  Including  its  maintenance  and  opera- 
tion. The  measure  of  such  consequential 
damages  is  the  diminution  in  the  market  val- 


fue  of  the  remainder  of  the  property  prox- 
imately arising  from  the  causes  Just  men- 
tioned.  Bemote,  or  merely  speculative  or  pos- 
sible, damages  are  not  allowed  In  consider- 
ing the  maintenance  or  operation  of  the  line 
of  towers  and  wires  of  the  company.  The 
Jury  are  to  consider  their  maintenance  and 
operation  in  the  usual  and  ordinary  methods 
of  so  doing.  They  cannot  assume,  in  a  con- 
demnation proceeding,  that  there  will  be  neg- 
ligent construction  or  operation,  so  as  to 
cause  damages  in  excess  of  that  which  would 
naturally  and  proximately  arise  from  proper 
construction  and  operation.  If  the  company 
be  negligent  in  such  matters,  causing  dam- 
ages beyond  those  naturally  arising  from 
such  construction  and  operatioUt  this  might 
give  rise  to  a  subsequent  separate  cause  of 
action. 

The  principles  herein  announced,  or  sev- 
eral of  them,  were  invoked  by  requests  to 
charge.  Some  of  these  requests  were  not 
aptly  worded,  and  in  some  instances  the 
same  principle  was  invoked  in  more  than  one 
request,  so  that,  if  given,  there  would  have 
been  a  repetition  of  such  principles  in  the 
charge,  and  in  other  instances  they  were 
covered  by  the  general  charge.  We  do  not 
think,  however,  that  the  charge  sufllciently 
covered  the  rulings  here  made,  and  we  think 
that  it  was  deficient  in  not  giving  distinctly 
the  measure  of  consequmitial  damages  to  the 
property  not  taken. 

[6]  5.  It  was  not  error  for  the  court  to  al- 
low plaintiff's  witness,  on  cross-examination, 
to  answer  the  question:  '*What  was  it  [the 
land  of  defendant  over  which  the  plaintiff 
sought  to  construct  its  transmlBsion  wire] 
worth  for  building  purposes?  For  building 
purposes  it  might  be  worth  more?'  by  say- 
ing, "It  might,  if  any  one  wanted  to  use  it." 
What  the  property  was  worth  for  building 
purposes  was  only  one  element  of  its  value, 
and  it  could  be  shown  what  it  was  worth 
for  any  other  legitimate  purpose,  and  its 
fair  market  value  would  be  arrived  at  by 
estimating  what  It  was  worth  for  all  pur- 
poses to  which  it  could  be  applied,  or  for 
which  it  was  adapted. 

[6]  6.  It  was  not  error  for  the  court  to 
overrule  an  objection  to  the  following  ques- 
tion, propounded  to  and  answered  by  the  de- 
fendant: "How  much  do  you  say  the  trans- 
mission line  depreciates  the  market  value  of 
your  land  there?  A.  Ninety  dollars  an  acre" 
— where  it  appears  that  the  same  witness 
had  already  testified  that  the  fair  market 
value  of  the  land  was  $100  an  acre  without 
the  transmission  line,  and  $10  per  acre  with 
the  transmission  line  on  it.  This  was  but 
another  way  of  saying  that  the  fair  market 
value  of  the  land  before  the  condemnation 
proceedings  were  had  was  $100  per  acre,  but 
that  the  damage  done  by  the  transmission 
line  was  $00  per  acre,  which  left  it  worth 
only  $10  per  acre.  The  answer,  in  view 
of  all  of  the  witness'  testimony,  was  not  a 
mere  conclusion,  but  was  based  upon  the 
witness*  estimate  of  what  the  market  value 
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of  the  land  was  before  the  taransmlsslon  line 
was  buUt,  and  the  fair  market  value  of  the 
same  after  the  transmission  line  was  built 
on  the  land. 

[7]  7.  It  was  not  error  to  allow  the  plain- 
tilTs  witness,  J.  A.  Kimbell,  on  cross-exam- 
ination, to  answer  the  question:  "Do  you 
think  that  transmission  line  would  have  any 
eSect  on  this  property  [the  property  of  the 
defendant  in  issue]  for  building  purposes? 
A.  I  think  it  would'* — when  taken  in  con- 
nection with  the  testimony  of  other  witness- 
es, who  testified  as  to  the  market  value  of 
the  land  before  and  after  the  transmission 
line  was  built,  for  farming  and  building  pur- 
poses. 

The  rulings  hereinbefore  made  cover  the 
remaining  assignments  of  error,  and  it  is 
not  necessary  to  deal  with  each  of  them 
separately.  We  will  not  anticipate  that  the 
statements  of  the  defendant  which  were  set 
out  in  the  seventh  ground  of  the  motion  for 
a  new  trial,  and  which  the  court  rebuked, 
though  he  did  not  grant  a  mistrial,  will  be 
made  or  permitted  on  another  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent 


(m  GkL  14S) 

ABBAMS  T.  CADWALADER  et  aL 
(Supreme  Court  of  Georgia.     Nov.  10,  1911.) 

(SyllahM  ly  the  Court,) 

DiBBonNG  Ykbdiot, 

This  case,  under  the  admissions  in  the  an- 
swer of  the  defendant  in  the  court  below,  and 
upon  the  evidence  submitted,  is  controlled  by 
the  principal  announced  in  the  decision  rendered 
in  the  case  of  Tatum  v.  Leigh,  136  Ga.  791, 
72  S.  E.  236,  without  reference  to  the  admis- 
sion of  evidence  alleged  to  have  been  improperly 
admitted ;  and  there  was  no  error  in  directing 
a  verdict  against  the  defendant. 

Error  from  Superior  Court,  Glynn  Coun- 
ty;  L.  A.  Parker,  Judge. 

Action  between  J.  B.  Abrams  and  John 
Cadwalader,  Jr.,  and  others,  executors.  From 
the  Judgment,  Abrams  brings  error.  Af- 
flnned. 

Harry  P.  Dunwody,  for  plaintiff  in  error. 
G.  W.  Owens  and  B.  D.  Meader,  for  defend- 
'ant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  BECK,  J.,  absent, 
and  Him  Jf  not  presiding. 
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CADWALADBB  et  aL  t.  FlSNDia 
(Supreme  Court  of  Georgia.     Nov.  16^  1911.) 

(ByUahuM  ly  the  Court  J 

1.  Plkadiitq  (I  129*)  — Answbb  — Dbniai.  ow 
Infobuation. 
The  answer  of  the  defendant  made  to  cer- 
tain allegations  concerning  his  relation  to  the 
corporation  and  participation  in  the  sale  of 
its  property  and  application  of  the  proceeds  of 


sale  was  not  so  evasive  as  to  amount  to  an  ad- 
mission of  such  allegations. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  270-276 ;   Dec.  Dig.  i  129.*] 

2.  TaiAit   (§   169*)— Taking   QuEsnoif   from 

JUBT-— DiBEOnON   OF  VbBDICT. 

The  plaintiif  and  the  defendant  having  in- 
troduced evidejice,  and  the  evidence  being  in- 
sufficient to  authorize  a  finding  in  favor  of  the 
Slaintiff,  there  was  no  error  in  directing  a  ver* 
ict  in  favor  of  the  defendant. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  881,  389 ;   Dec.  Dig.  |  169.*] 

3.  New  Teial  (|  102*)  —  Gbounds -- Newly 
Discovbbed  Evidence— Diligence. 

The  alleged  newly  discovered  evidence  was 
of  such  character  as,  under  the  circumstances 
disclosed  by  the  record^  its  existence,  by  the 
exercise  of  ordinary  dih^^nce•  could  have  been 
discovered  before  the  trial,  and  there  was  no 
abuse  of  discretion  In  refusing  tb  grant  a  new 
trial  on  the  ground  of  newly  discovered  evi* 
dence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  I  102.*1 

E^or  from  Superior  Court,  Glynn  County; 
I*.  A.  Parker,  Judge. 

Action  by  Mrs.  Leigh  against  the  Aiken 
Canning  Company  and  others.  On  the  death 
of  plaintiff,  John  (X  Cadwalader,  Jr.,  and 
others,  as  her  executors,  *  were  substituted 
as  plaintiffs.  Judgment  for  defendant  A. 
Fendig  on  his  separate  answer,  and  plain- 
tiffs bring  error.    Affirmed. 

Geo.  W.  Owens  and  R.  D.  Meader,  for 
plaintiffs  in  error.  Harry  F.  Dunwody,  for 
defendant  in  error. 

ATKINSON,  J.  Mrs.  Leigh  Instituted  suit 
against  the  Aiken  Canning  Company,  a  cor- 
poration, and  J.  W.  Tatum,  Albert  Fendig, 
and  J.  B.  Abrams.  The  individuals  named 
were  alleged  to  be  stockholders  and  direc- 
tors in  the  corporation.  It  was  sought  to 
hold  them  liable  for  a  Judgment  obtained 
against  the  corporation,  on  the  ground  that, 
the  corporation  being  insolvent,  they,  being 
officers  in  charge  of  the  corporate  affairs, 
and  having  notice  of  the  plaintiff*8  debt, 
diverted  Its  only  assets  from  payment  of  the 
corx)orate  debts  to  general  creditors,  includ- 
ing that  to  plaintiff,  and  applied  them  to  the 
payment  of  alleged  debts  due  to  Tatum  indi- 
vidually, and  to  others  due  to  the  National 
Bank  of  Brunswick,  for  which  the  bank  held 
the  individual  notes  of  Tatum  and  Abrams. 
Out  of  this  suit  arose  the  questions  decided  in 
Tatum  V.  Leigh,  136  Ga.  791,  72  S.  E.  236;  Ta- 
tum having  assigned  error  upon  the  judgment 
overruling  his  demurrer  and  striking  cer- 
tain portions  of  his  plea.  Fendig  filed  a 
separate  answer,  which  was  afterwards 
amended.  He  sought  to  avoid  liability  on 
the  ground  that  he  was  not  an  officer  of  the 
corporation,  and  had  not  in  any  manner 
participated  in  the  management  of  the  cor- 
porate affairs  or  misapplied  its  assets.  Up- 
on the  conclusion  of  the  evidence  on  the  trial 
of  his  plea  the  Judge  directed  a  verdict  in 
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bis  fayor.  '  The  plaintiff  made  a  motion  for 
a  new  trial,  and  excepted  to  the  Judgment 
refusing  it.  While  the  case  was  pending  in 
this  court  the  plaintiff  died,  and  her  execu- 
tors were  made  parties. 

[1]  1.  As  an  essential  part  of  the  plaintiff's 
case  it  was  alleged  that  Fendig,  and  the 
other  individual  defendants,  were  officers  of 
the  corporation,  and  that  all  of  them,  know- 
ing of  the  existence  of  plaintiff's  debt,  par- 
ticipated in  the  sale  of  the  corporate  assets 
and  application  of  the  proceeds  of  sale  to 
individual  debts  due  to  Tatum,  and  also 
debts  due  to  the  bank,  for  which  Tatum  and 
Abrams  were  primarily  liable.  Such  allega- 
tions were  contained  in  two  separate  para- 
graphs of  the  petition.  The  answer  by  the 
defendant  Fendig  was  that  "for  want  of 
sufficient  information  and  recollection*'  he 
was  unable  either  to  admit  or  deny  the  alle- 
gations of  those  paragraphs.  It  was  urged 
that  such  allegations  related  to  matters  pe- 
culiarly within  the  knowledge  of  defendant, 
and  his  answer  was  so  evasive  as  that  under 
the  rullDgs  in  the  cases  of  Home  v.  Pea- 
cock, 122  6a.  45,  49  S.  B.  722,  and  Raleigh 
Railroad  Go.  v. .  Pullman,  122  6a.  707, 50  S. 
B.  1008,  the  allegations  of  the  petition  should 
be  taken  as  true.  While  the  cases  cited  relat- 
ed to  pleadings  somewhat  similar  to  those  un- 
der consideration,  they  are  not  identical  and 
controlling.  Civ.  CJode,  S  5539,  provides:  **A11 
such  petitions  shall  set  forth  the  cause  of 
action  in  orderly  and  distinct  paragraphs, 
numbered  consecutively;  and  any  averment 
distinctly  and  plainly  made  therein,  which  is 
not  denied  by  the  defendant's  answer,  shall 
be  taken  as  prima  facie  true,  unless  the  de- 
fendant states  in  his  answer  that  he  can 
neither  admit  nor  deny  such  averment  be- 
cause of  the  want  of  sufficient  information." 
This  law  does  not  force  a  defendant  to  ei- 
ther admit  or  deny  an  allegation  unless  he 
can  do  so  truthfully;  but,  where  for  any 
cause  he  has  not  sufficient  informatiOA  to 
authorize  him  truthfully  to  admit  or  deny, 
it  permits  him  to  so  state  in  his  answer,  and 
in  that  event  the  allegation  made  against 
him  will  not  be  taken  as  true.  The  fact 
that  his  want  of  information  may  be  due  to 
a  want  of  recollection  would  be  no  reason 
for  requiring  him  to  admit  or  deny  positive- 
ly when  he  could  not  do  so  truthfully.  The 
answer  does  not  disclose  any  intent  to  evade, 
and  is  not  of  such  character  as  that  it 
should  be  treated  as  an  admission. 

[2]  2.  On  the  trial  the  only  evidence  offer- 
ed by  plaintiff  for  the  purpose  of  connect- 
ing Fendig  with  the  corporation  and  the 
sale  of  its  assets  and  the  disposition  of  the 
proceeds  was  the  answer  to  which  reference 
has  been  made,  which  was  relied  upon  by 
the  plaintiff  as  an  admission  by  the  defend- 
ant By  an  amendment  to  his  answer  Fen- 
dig denied  more  positively  the  allegation 
tending  to  connect  him  with  the  corporation 
and  tiie  transactions  to  which  allusion  has 


been  made,  and  also  testified  In  bis  own 
behalf.  His  testimony  did  not  contain  anj 
admission  that  he  was  an  officer  of  the  cor- 
poration, or  that  he  participated  in  the  man- 
agement of  the  corporate  affairs,  or  the  sale 
of  its  assets,  or  the  application^  of  the  pro- 
ceeds of  the  sale;,  but,  on  the  contrary,  it 
tended  to  support  his  answer,  as  amended. 
It  was  admitted  that  the  directors'  meeting 
at  which  the  sale  of  the  corporate  assets 
was  determined  upon  was  had  in  his  office, 
and  at  that  time  he  was  notified  by  Abrams 
and  Tatum  that  one  share  of  stock  had  been 
transferred  to  him;  but  In  this  connection 
Fendig  testified  that  he  never  saw  the  cer- 
tificate of  stock,  did  not  pay  for  it,  was  nev- 
er informed  that  it  had  been  given  to  him, 
and  that  he  took  no  interest  or  part  in  the 
meeting,  or  any  other  meeting,  nor  did  he 
in  any  wise  participate  in  the  sale  of  the 
property  or  applications  of  its  proceeds.  In 
order  to  hold  Fendig  liable,  the  burden  was 
upon  plaintiff  to  prove  his  connection  with. 
the  corporation  and  participation  in  the 
management  of  the  corporate  action  whereby 
it  sold  all  of  its  assets  and  applied  the  pro- 
ceeds of  sale  to  the  payment  of  the  debt  to 
Tatum,  and  the  other  corporate  debts  for 
which  Tatum  and  Abrams  were  primarily  li- 
able, to  the  exclusion  of  the  plaintiff,  an 
outside  general  creditor.  *The  evidence  was 
not  sufficient  for  this  purpose;  and  accord- 
ingly, .  evidence  having  been  introduced  by 
both  parties,  there  was  no  error  in  direct- 
ing a  verdict  in  favor  of  defendant 

[3]  3.  One  of  the  grounds  of  the  motion 
for  new  trial  was  because  of  certain  allesr- 
ed  newly  discovered  evidence,  being  the  tes- 
timony of  Tatum,  who,  it  was  alleged,  would 
testify  in  contradiction  to  the  testimony  of 
Fendig,  and  whose  testimony  would  tend  to 
sustain  the  allegations  of  the  plaintiff  on 
the  point  that  Fendig  was  a  director,  at- 
tended the  directors'  meetings  of  the  cor- 
poration, and  participated  in  the  sale  and 
disposition  of  the  corporate  assets.  It  was 
alleged  in  this  connection  that  the  answer 
of  Fendig,  to  which  reference  was  made  in 
the  second  division  of  the  opinion,  amounted 
to  admissions,  and  that  the  plaintiff  had  no 
ground  for  anticipating  that  Fendig  would 
amend  his  answer,  and  that  at  the  time  of 
the  trial  Tatum  was  in  Alabama,  300  miles 
or  more  away.  It  was  also  alleged  in  gen- 
eral terms  that  plaintiff  or  her  counsel,  by 
the  exercise  of  diligence,  could  «iot  have 
discovered  this  evidence  before  the  triaL 
The  character  of  this  alleged  newly  discov- 
ered evidence  is  such  that  it  ought,  for  the 
most  part,  appear  from  the  records  of  the 
corporation,  and  certainly  ought  to  have  been 
within  the  Itnowledge  of  the  secretary  and 
treasurer,  Abrams,  as  well  as  within  the 
knowledge  of  the  president  Tatum.  It  does 
not  appear  that  the  plaintiff  prior  to  the 
trial  sought  information  from  either  of  these 
sources;   nor  does  it  appear  upon  what  in* 
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formation  upon  this  point  the  aU^atlons 
were  made  when  the  petition  was  filed.  The 
answer  of  the  defendant  was  not  such  as  to 
put  the  plaintiff  off  his  guard/  and,  under 
the  circumstances  enumerated,  the  mere  gen- 
eral allegation  that  the  plalntlff^s  counsel 
ezei*cised  ordinary  diligence,  being  Itself  a 
mere  conclusion,  was  not  sufficient  to  show 
an  abuse  of  discretion  In  refusing  to  grant 
a  new  trial  on  the  ground  of  newly  dlscoy- 
ered  eyldence.    Gly.  Code,  {  6066. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BBX7K,  J^  absent,  and  HILL,  J., 
not  presiding. 


(137  Ga.  126) 

EARLY  COUNTY  y.  BAKER  COUNTY. 
(Supreme  Court  of  Georgia.     Noy.  15,  1911.) 

(SyUahus  5y  the  Court,) 

CONSTITDTIONAL    LaW    (|  80*)— DiSTRIBXTTIOW 

OF  Governmental  Powkb&-^Dkijboation  of 

JuDidAii  Powers. 

The  statute,  making  provision  for  the  de- 
lineation of  the  disputed  county  line  (Civil  Code 
1910,  S§  473,  474,  475),  is  not  violatiye  of  the 
Constitution  of  Georgia,  article  1,  §  1^  par.  23, 
because  it  is  an  attempt  to  confer  judicial  pow- 
er upon  the  Secretary  of  State.  The  statute 
was  not  intended  to  provide  a  special  court,  in 
which  the  counties  were  invited  to  litigate  over 
their  territorial  boundaries,  but  devised  a  pro- 
cess by  which  the  state  would  be  enabled  to  as- 
certain the  true  boundary  between  its  political 
subdivisions.  The  function  of  the  Secretary  of 
State  in  this  process  was  of  a  political,  and  not 
of  a  judicial,  nature. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.Dig.  |i  143-147 ;  DecDig.  |  80.* J 

Certified  question  from  Court  of  Appeals. 

Controversy  between  Barly  County  and 
Baker  County  as  to  location  of  boundary. 
Heard  on  certified  questions  from  the  Court 
of  Appeals  as  to  constitutionality  of  Cly. 
Code  1910,  f f  473-475.  Statute  held  constltu- 
tlonaL 

Pope  &  Bennet  and  R.  H.  Sheffield,  for 
plaintiff  In  error.  A.  S.  Johnson  and  Ben- 
ton Odom,  for  defendant  In  error. 

EVANS,  P.  J.  The  Court  of  Appeals  cer- 
tifies the  following  question  of  constitutional 
law:  "Is  the  act  of  1899  (Acts  1899,  p.  24), 
contained  In  the  Civil  Code  1910,  S§  473,  474, 
475,  unconstitutional  and  void,  for  the  reason 
that  the  statute  In  question  is  an  attempt  to 
confer  upon  the  Secretary  of  State,  who  Is  a 
person  discharging  executive  powers,  the 
right  to  exercise  a  judicial  function,  In  viola- 
tion of  article  1,  S  1,  par.  23,  of  the  Constitu- 
tion of  tbe  state  of  Georgia,  which  provides 
that  'The  legislative,  judicial,  and  executive 
powers  shall  remain  forever  separate  and 
distinct,  and  no  person  discharging  the  du- 
ties of  one  shall  at  the  same  time  exercise 
the  functions  of  either  of  the  others?* " 

Counties  are  political  subdivisions  of  the 
state,  established  as  auxiliaries  In  the  im- 
portant business  of  local  government.    Public 


duties  are  required  of  tliem  as  part  of  the 
machinery  of  the  state;  and,  In  order  that 
they  may  better  perform  such  duties,  they 
are  vested  with  certain  corporate  powers. 
Their  functions  are  whoUy  of  a  public  na- 
ture, and  at  all*times  they  are  subject  to  the 
will  of  the  Legislature,  unless  there  Is  some 
constitutional  restraint  Laramie  County  v. 
Albany  County,  92  U.  S.  307,  23  L.  Ed.  553. 
It  Is  essential  to  the  existence  of  a  county 
that  Its  boundaries  be  defined.  It  rests  with 
the  Legislature  of  the  state  not  only  to  orig- 
inally define  the  boundaries,  but  also  to  pro- 
ylde  means  whereby  the  true  localities  of 
such  boundaries  on  the  ground  may  be  finally 
determined.    11  Cyc.  346. 

As  the  delineation  of  the  boundaries  in  the 
establishment  of  a  county  Is  a  political  func- 
tion of  government,  likewise  the  discovery  of 
an  original  boundary  line  and  Its  re-establlsh- 
ment  as  such  Is  a  political  function.  Tbe 
Legislature  may  provide  various  means  to 
find  the  location  of  a  boundary  which,  from 
the  lapse  of  time  or  other  cause,  may  have 
become  obscure  or  uncertain.  It  may  pro- 
vide for  a  survey,  and  may  stipulate  that 
such  survey  shall  be  final  and  conclusive  as 
to  the  true  location.  Or  a  commission  may 
be  appointed  to  discover  the  boundary  as  orig- 
inally located.  If  the  Legislature  adopts  the 
course  of  locating  the  Indistinct  or  uncertain 
boundary  by  a  survey.  It  may  provide  for  its 
verification  by  a  second  survey,  or  by  a  revi- 
sion of  It  by  civil  engineers,  or  by  a  minis- 
terial official.  Should  the  Legislature  enact 
that  a  disputed  boundary  line  between  coun- 
ties should  be  ascertained  by  a  survey  made 
by  the  county  surveyor  of  an  adjoining  coun- 
ty, and  tliat  such  survey  would  be  conclu- 
sive when  approved  by  a  civil  engineer  ap- 
pointed by  the  Governor,  could  It  be  contend- 
ed that  it  was  intended  to  constitute  the 
civil  engineer  a  special  court,  and  that  his 
function  in  approving  the  survey  was  of  a 
judicial  nature,  subject  to  review  by  the 
courts?  Clearly  not  Yet  In  the  perform- 
ance of  the  duty  of  verifying  the  accuracy  of 
the  survey,  the  engineer  necessarily  would 
have  before  him  the  notes  of  the  surveyor 
and  other  data,  to  enable  him  to  approve  or 
disapprove  the  correctness  of  the  survey. 
Carry  the  Illustration  a  step  further.  Would 
it  make  any  essential  difference  In  the  na- 
ture and  character  of  tbe  engineer's  function 
if  be  was  authorized  to  acquire  information 
from  any  available  source  In  arriving  at  his 
conclusion?  We  do  not  think  so,  because,  it 
being  competent  for  tbe  Legislature  to  pro- 
vide for  the  re-establishment  of  the  uncertain 
line  by  survey,  in  the  first  instance,  as  a  min- 
isterial act,  its  revision  is  none  the  less  a 
ministerial  act,  because  the  revisory  ^gl- 
neer  may  search  out  Information  in  deter- 
mintog  the  correctness  of  the  survey  submit- 
ted to  blm* 

The  statute  respecting  the  settlement  of 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Xndaxes 
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dlspated  coonty  lines  provides  that,  when  the 
grand  Jury  of  either  county  shall  present 
that  the  disputed  line  requires  to  be  marked 
out  and  defined*  the  clerk  of  the  superior 
court  shall  certify  the  presentment  to  the 
Governor,  who  shall  appolnf  a  suitable  and 
competent  surveyor,  who  does  not  reside  In 
either  county,  to  survey,  mark  out,  and  de- 
fine the  boundary  line  in  dispute,  and  return 
a  plat  of  his  survey  to  the  Secretary  of 
State's  ofllce.  Within  80  days  of  the  filing  of 
the  plat,  the  authorities  of  either  county, 
dissatisfied  therewith,  may  file  a  written  pro- 
test or  exception  to  the  same.  Upo>n  the 
filing  of  a  protest,  the  Secretary  of  State 
shall  notify  the  ordinary  or  county  commis- 
sioners of  the  respective  counties  of  the  time 
when  he  will  hear  the  contest,  and  upon  the 
hearing  ''he  shall  determine  from  the  law 
and  evidence  the  true  boundary  line  in  dis- 
pute between  the  respective  counties."  ''Up- 
on such  decision  being  made  by  the  Secretary 
of  State,  or  in  case  no  protest  or  exceptions 
are  filed  within  the  thirty  days  aforesaid, 
be  shall  cause  the  survey  and  plat  to  be  re> 
corded  in  a  book  to  be  kept  for  that  purpose; 
whereupon  the  same  shall  be  final  and  con- 
clusive as  to  the  boundary  line  in  dispute." 
Civil  Code  1910,  H  472-476.  The  statute  did 
not  contemplate  a  lawsuit  between  the  coun- 
ties; it  devised  a  process  by  which  the  line, 
as  originally  fixed  by  the  Legislature  in  the 
formation  of  the  counties,  shall  be  ascertain- 
ed and  made  certain.  Counties  have  no  ter- 
ritorial rights  as  against  the  state,  and  the 
statutory  plan  was  not  to  settle  a  private 
dispute  between  the  counties,  but  to  afford 
means  to  the  state  in  the  delineation  of  the 
boundaries  between  its  political  subdivisions. 
If  the  decision  of  the  Secretary  of  State  is 
to  have  the  ordinary  force  and  effect  of  a 
Judgment  rendered  in  a  Judicial  proceeding, 
then  territorial  rights  would  become  vested, 
and  the  Legislature  could  not  make  a  change, 
so  as  to  disturb  or  alter  the  divisional  line 
as  adjudged  by  the  Secretary  of  State. 
Whereas  all  the  authorities  concur  that,  un- 
less the  Constitution  of  a  state  otherwise 
prescribes,  the  Legislature  has  the  power  to 
diminish  or  enlarge  the  area  of  a  county,  or 
change  its  boundary  lines,  whenever  the  pub- 
lic convenience  or  necessity  requires.  Lar- 
amie County  V.  Albany  County,  supra. 
"While  the  departments  of  government  must 
be  kept  separate  and  distinct,  it  is  impossible 
to  draw  a  mathematical  line  by  which  every 
action  can  be  exactly  dassifled;  and  there 
are  some  matters  which  do  not  inherently 
and  essentially  appertain  to  one  department 
of  government,  rather  than  to  another.  As 
a  part  of  this  ground  has  been  considered 
the  impossibility  of  conducting  a  government 
at  all,  without  permitting  executive  officers 
to  exercise  some  discretion,  or  Legislatures 
or  courts  to  do  some  things  incidental  to 
their  general  purpose,  but  which  in  a  literal 


sense  are  not  strictly  the  enacting  of  laws 
or  the  rendering  of  Judgments."  Southern 
Ry.  Co.  V.  Melton,  133  Ga.  282,  65  S.  EL  665. 
The  scope  of  the  legislation  is  to  ascertain 
the  location  of  a  line  which  the  Legislature 
had  previously  established,  and  the  means 
provided  to  accomplish  this  end  did  not  con- 
template an  Invitation  to  counties  to  engage 
in  a  lawsuit  over  the  state's  territory.  The 
Legislature  in  its  wisdom  might  have  en- 
acted that  a  survey  of  the  disputed  line 
should  be  had,  and  a  report  thereof  made  to 
its  next  session,  when,  upon  the  basis  of 
that  report,  as  well  as  other  accessible  data, 
it  would  by  enactment  finally  locate  the  un- 
certain or  disputed  line.  In  such  a  case,  it 
could  hardly  be  said  that  the  Legislature  was 
usurping  Judicial  functions,  merely  because ' 
it  reserved  the  right,  through  committee  or 
otherwise,  to  hear  evidence  as  to  the  true  lo- 
cation of  the  line.  If  the  Legislature  may  by 
direct  enactment,  where  not  restrained  by  the 
Constitution,  locate  the  disputed  line,  then 
It  may  provide  machlujsry  whereby  the  ad- 
ministrative branch  of  the  government  may 
carry  out  the  legislative  act,  by  ascertain- 
ing the  facts  upon  which  the  enactment  is  to 
operate.  And  this  is  practically  what  was 
done  by  the  act  under  review. 

The  act  of  18d7  (Civil  Code  1910,  |  601) 
provided  for  the  filing,  hearing,  and  deter- 
mining of  contests  in  elections  held  for  the 
removal  of  county  sites,  and  conferred  upon 
the  Secretary  of  State  the  power  and  made 
it  his  duty  to  hear  and  determine  such  con- 
test on  evidence  previously  taken  under  the 
terms  of  the  act;  and  it  was  held  that  the 
duty  of  hearing  and  passing  upon  the  ques- 
tions raised  in  such  a  contest  by  the  Secre- 
tary of  State  pertained  largely  to  matters  of 
a  political  nature,  and  prop^ly  exercisable 
by  an  executive  ofllcer  of  the  government, 
and  was  not  opposed  to  paragraph  23,  S  If  art. 
1,  of  the  Constitution.  Bowen  v.  Clifton,  105 
Ga.  459,  31  S.  E.  147.  The  principle  involved 
in  this  decision  Is.  applicable  to  the  question 
in  hand.  For  the  reasons  given,  we  do  not 
think  the  act  offends  the  cited  paragraph  of 
the  Constitution.  All  the  Justices  concur, 
except  BBCKy  J.,  absent  and  HILL,  J^  not 
presiding. 


(187  GflL  UD 
DANNENBBRG   CO.    v.    ADLEB-MAT    00. 
(Supreme  Court  of  Geoigla.     Nov.  15,  1911.) 

(8ylloJm9  (y  tk€  Court.) 

GaBIVISHMKNT    (I   187^)  —  DBTAtrLT   JUDOmNT 

Against   Gabnisheb  —  SsimiG   A  s  i  d  ■  — 

Grounds. 

On  November  13,  1909,  a  rammons  of  gar- 
nishment, bilsed  on  a  pending  suit,  was  served, 
commanding  the  garnishee  to  answer  to  the 
term  of  the  superior  court  which  would  meet  cm 
January  3,  1910.  On  the  latter  date,  a  second 
summons  in  the  same  case  was  served  on  the 
garnishee,  returnable  to  the  March  term  of  the 
court.    This  was  accompanied  by  a  written  no- 


^For  other  ca»M  Me  tame  topic  and  section  NUMBER  in  Deo.  Die.  ft  Am.  Dis.  Key  No.  Series  ft  Rep'r  Indeiea 
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tice  from  the  plaintiff,  Klieringr  the  garnishee 
from  answering  the  first  summons,  and  directing 
it  to  make  answer  to  the  second.  On  January 
17th,  the  garnishee  filed  an  answer,  reciting 
that  a  summons  of  garnishment  had  been  serv- 
ed on  it,  and  denying  indebtedness.  To  this  a 
traverse  was  filed,  but  no  exception  taken  on 
the  ground  of  the  time  when  it  was  made.  At 
a  later  term,  a  verdict  and  judgment  bv  de- 
fault were  taken  against  the  garnishee,  based 
upon  the  second  summons.  At  the  same  term 
when  this  was  done,  a  motion  was  made  to  set 
aside  the  verdict  and  judgment,  alleging;  that 
the  answer  which  it  filed  was  made  to  the  sec- 
ond summons.  Held,  that  there  was  no  error 
in  granting  the  motion  and  setting  aside  the 
Teraict  and  judgment 

[Bd.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  ||  35^-364 ;  Dec.  Dig.  |  187.*1 

Error  from  Superior  Ootirt,  Fulton  Coun- 
ty; Geo.  I*.  Bell,  Judge. 

Gamishinent  proceedings  by  the  Dannen- 
berg  Company  against  the  Adler-May  Compa- 
ny. To  an  order  setting  aside  a  default 
judgment  against  the  garnishee,  the  plaintifF 
excepts.    Affirmed. 

Frank  L.  Neufville  aBd  Hardeman,  Jones, 
Callaway  &  Johnston,  for  plaintiff  in  error. 
David  Sichberg,  for  defendant  In  error. 

LUMPKIN,  J.  A  judgment  was  entered  in 
the  superior  conrt  against  a  garnishee  as  be- 
ing in  default  in  not  answering  a  summons 
of  garnishment  At  the  same  term  of  the 
conrt,  a  motion  was  made  to  set  aside  this 
judgment,  on  the  ground  that  the  garnishee 
bad  in  fact  filed  an  answer  to  the  second 
summons.  The  conrt  sustained  the  motion, 
and  the  plaintiff  excepted. 

A  summons  of  garnishment  had  been  serv- 
ed on  the  garnishee  in  November,  1909,  re- 
turnable to  the  January  term  of  the  supe- 
rior court  Another  summons  of  garnish- 
ment in  the  same  case  was  served  on  the 
same  garnishee  on  January  3,  1910,  return- 
able to  the  March  term  of  court  Attached 
to  the  second  summons  was  a  notice  from 
the  plaintiff,  relieving  the  garnishee  from 
answering  the  first  summons,  and  requesting 
it  to  answer  the  second.  On  January  17th^ 
the  garnishee  filed  an  answer  of  not  indebt-. 
ed.  It  recited  that  a  snmmons  of  garnish- 
ment had  been  sorted  upon  it,  but  did  not 
spedfjr  whether  the  recital  referred  to  the 
first  summons  or  the  second.  Inasorach  as 
the  garnishee  had  been  relieved  from  an- 
swering the  first  summons,  and  the  only  sum- 
mons to  which  it  was  required .  to  make 
answer  was  the  second  one,  the  court  was 
anthorissed  to  hold  that  the  answer  was  to 
the  second  summons.  It  is  true  that  such 
answer  was  prematurely  filed;  but  it  was 
not  void.  If  exception  had  been  taken  to 
it,  on  the  ground  that  it  was  filed  before 
the  term  of  court  to  which  the  summons 
was  returnable,  it  could  have  been  amended. 
Burrus  v.  Moore,  63  Ga.  405;  Plant  v.  Mu- 
tual Life  Insurance  Co.,  92  Ga.  636,  19  S.  B. 


719.  Treating  the  answer  as  filed  to  the  sec- 
ond summons,  though  Inadvertently  filed  too 
early — which  is  more  rational  than  to  sup- 
pose that  the  garnishee  insisted  on  answer- 
ing the  snmmons  which  they  had  been  given 
notice  need  not  be  answered,  and  refused  to 
answer  one  which  they  had  been  notified 
most  be  answered — ^the  garnishee  was  not 
in  default  and  no  judgment  by  default  could 
properly  be  entered  against  It  until  some  dis- 
position had  been  made  of  the  answer.  Ap- 
parently the  traverse  is  •  still  pending.  The 
court  did  not  err  in  setting  aside  the  verdict 
and  judgment  which  was  rendered  against 
the  garnishee  for  failure  to  answer  the  sec- 
ond summons. 

Even  where  a  garnishee  is  in  default  and 
a  judgment  1b  rendered  against  it,  upon  mo- 
tion during  the  same  term,  setting  forth 
good  aj^d  sufficient  reasons  for  not  answer^ 
ing  in  due  time,  and  denying  Indebtedness 
to  defendant  the  court  is  not  without  dis- 
cretionary i)ower  to  set  aside  the  judgment 
and  relieve  the  garnishee  from  having  an 
Injustice  done  to  it  Brian  v.  Banks,  88  Ga. 
300;  Wyley  v.  Whiteley,  38  Ga.  005;  Russell 
V.  Freedman^s  Savings  Bank,  50  Ga.  :ff8l5; 
Atlanta  Journal  v.  Brunswick  Publishing  Co., 
Ill  Ga.  718,  36  S.  E.  929.  It  has  been  said, 
however,  that  this  is  not  an  arbitrary  power, 
and  that  after  the  second  term  the  court 
can  only  allow  ian  answer  to  be  ffied  by  the 
garnishee  upon  showing  some  reason  legally 
sufficient  to  excuse  a  previous  failure  to  do 
so.  Jones  v,  Bibb  Brick  Co.,  120  Ga.  321, 
48  S.  E.  25. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  HILI4,  J., 
not  presiding. 


(137  Oa.  104) 
JOHN  SIIiVET  &  CO.  et  al.  v.  BROWN. 
(Supreme  Court  of  Georgia.     Nov.  15,  1911.) 

(8yUabu$  hy  the  Court.) 

1.  Appeal  and  Erbob  (|  718^)  — ^  Recobd — 
3coPE  AND  Contents  -^  Statement  of 
Facts. 

An  alleged  statement  of  facts  not  being  set 
forth  in  the  bill  of  exceptions,  nor  made  a  part 
of  the  same  as  an  exhibit  thereto  and  properly 
authenticated,  what  purports  to  be  an  agreed 
statement  of  facts,  sent  up  as'  a  part  of  the  rec- 
ord, but  not  approved  by  the  judge  and  ordered 
filed  as  such,  cannot  be  considered  by  this  court. 
Robinson  v.  Woodward,  134  Ga.  777.  68  S.  B. 
553;  Blackman  v.  Garrett,  135  Ga.  226,  6U  S. 
E.  110. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  713.*] 

2.  APPEAli  AND  Ebbob  ({  671*)  —  Recobd  — 
Questions  Pbbsbnted  fob  Review. 

The  errors  assigned  in  the  bill  of  exceptions 
being  such  as  cannot  be  determined  from  the 
record  without  a  consideration  of  such  allege^ 
agreed  statement  of  facts  so  sent  up,  the  judg- 
ment of  the  court  below  must  be  affirmed.    Id. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  671.*] 


*For  other  eases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key  >Io.  Series  ft  Rep'r  Indexes 
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8.  Affsaz.  and  Ebbob  d  296*)  —  Recobd — 

Statutobt  Pbovision. 

Acts  1911»  p.  150,  §  3,  is  applicable,  accord- 
ing to  its  terms,  exclusively  to  motions  for  a 
new  trial,  and  is  not  applicable  to  this  case, 
wherein  there  was  no  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  296.*] 

Error  from  Superior  Court,  Lowndes 
County;  J.  H.  Merrill,  Judge. 

Action  between  John  Silyey  &  Co.  and  oth- 
ers and  Jack  Brown.  From  the  Judgment, 
Silvey  &  Co.  and  others  bring  error.  Af- 
firmed. 

W.  C.  Lane,  Jno.  R.  L.  Smith,  and  Harde- 
man, Jones,  Callaway  &  Johnston,  for  plain- 
tiffs In  error.  Woodward  &  Smith,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BEXDK,  J.,  absfct,  and 
HILI4  J.,  not  presiding. 


(187  Ga.  86) 

WOODS  V.  STATE. 

(Supreme  Court  of  Georgia.    Nov.  14, 1911.) 

(SyUahtu  hy  the  Court,) 

1.  Gbiminal  Law  (5  829*)— Tbiai>-Instruc- 
T10N8— Requests  —  Instructions  Already 
Given. 

Where,  in  the  trial  of  one  accused  of  mur- 
der, the  presiding  judge  charged  fully  the  law 
of  reasonable  doubt,  as  applicable  to  the  case, 
it  furnished  no  ground  for  reversal  that  the 
court  refused  to  charge  further,  on  request,  that 
if  the  jury  had  a  reasonable  doubt  as  to  whether 
the  killing  was  voluntary  or  accidental  they 
should  accept  the  theory  of  accident  and  acquit 
the  defendant 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2001;   Dec  Dig.  §  829.»] 

2.  Instructions— Involuntary  Manslaugh- 
ter. 

Under  the  evidence,  there  was  no  error  in 
not  charging  on  the  subject  of  involuntary  man- 
slaughter. 

8.  Criminal  Law  (§8  1111,  1170*)— Writ  of 
Error  —  Record—Conflict— New  Trial- 
Effect— ^Harmless  Error. 

Where  complaint  is  made  in  a  motion  for 
a  new  trial  that  a  named  witness  for  the  de- 
fendant was  not  permitted  to  testify  to-  certain 
facts,  and  in  the  brief  of  evidence  it  appears 
that  the  witness  did  testify  to  such  factSj  and 
both  the  motion  for  a  new  trial  and  the  brief  of 
evidence  are  duly  approved  by  the  presiding 
judge,  this  court  cannot  hold  that  the  brief  01 
evidence  is  incorrect,  but  must  reconcile  the  two 
statements,  on  the  theory  that,  while  at  one 
time  the  court  made  the  ruling  stated  in  the 
motion  for  a  new  trial,  at  some  stage  of  the  ex- 
amination the  testimony  was  admitted.  Under 
such  facts  the  ruling  will  not  require  a  new 
trial,  even  if  the  evidence  was  admissible.  Rob- 
erts V.  Tift,  136  Ga.  901,  906,  72  S.  E.  234. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2S95,  3147;  Dec.  Dig.  §§ 
Ull,  1170.*] 

4.  Criminal  Law  (8  413*)— Evidence— Dec- 
larations BT  Accused. 

Statements  made  by  a  slayer  in  bis  own 
favor,  a  considerable  length  of  time  after  the 
homicide  occurred  and  at  a  different  place,  and 


forming  no  part  of  the  res  gesta,  were  proiK 
erly  excluded  from  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  928-935;  Dec  Dig.  §  413.^J 

6.  Criminal  Law  (I  lie9*)— Wbit  of  Ebrob— 
Harmless  Ebbob— Admission  of  Evidence. 
Where  a  witness  for  the  state  had  testified 
that  after  the  homicide  the  accused,  his  father, 
and  the  witness  were  together,  and  the  accused 
was  telling  the  witness  how  the  homicide  oc- 
curred, it  will  not  require  a  new  trial  that  the 
court   permitted    the   witness    to   further  state 
that  the  father  of  the  accused,  in  the  presence 
of  the  latter,  laughed  and  said  that  the  accused 
had  shot  the  whole  top  of  the  decedent's  head  off. 
[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent   Dig.   §|  3137-3143;    Dec   Dig.   i 
1169.*] 

6.  Abandonment  of  Ebbob— Bias  of  Jubobs. 

The  ground  of  the  motion  for  a  new  trial 
complaining  that  one  of  the  jurors  was  biased 
was  abandoned. 

7.  Sufficiency  of  Evidencb  — No  Ebbob  — 
Refusal  of  New  Tbial. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  in  overruling  the  motion 
for  a  new  triaL 

Error  from  Superior  Court,  Bulloch  Coun- 
ty;  B.  L.  Rawlings,  Judge. 

Joe  Woods  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Hines  &  Jordan,  Jno.  R.  Cooper,  A.  M. 
Deal,  J.  J.  E.  Anderson,  and  R.  Lee  Moore, 
for  plaintiff  in  error.  Alfred  Herrington,  Sol. 
Gen.,  T.  S.  Felder,  Atty.  Gen.,  H.  B.  Strange, 
and  F.  T.  Lanier,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent,  and 
HILL,  -J.,  not  presiding. 


(137  Oa.  71) 
PRICE  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  14,  1911.) 

(8yUahu9  ly  the  Court.) 

1.  Cbiminal  Law  (§  918*)— New  Tbial— 
Grounds— Time  for  Argument  bt  Coun- 
sel. 

Under  rule  5  of  the  superior  courts  (Cir. 
Code  1910,  {  6264),  counsel  ma^  only  demand  a 
reasonable  and  proper  extension  of  time  for 
argument.  Where,  in  addition  to  the  two  hours 
allowed  hy  the  rule  for  argument,  counsel  de- 
manded  another  hour,  and  the  court  announced 
that  he  would  allow  only  half  of  the  additional 
time  requested,  with  the  remark  that  the  case 
could  be  properly  argued  within  that  time, 
and  that  in  the  circuit  over  which  he  presided 
there  were  good  lawyers  who  rarely  spoke  over 
40  minutes,  and  where  after  the  opening  argu- 
ment of  defendant's  counsel  the  court  notified 
counsel  that  he  would  allow  the  full  time  re- 
quested, and  the  full  time  was  actually  con- 
sumed in  the  argument,  it  is  no  ground  for 
new  trial  that  the  extension  of  time  requested 
was  refused  in  the  first  instance,  and  after^ 
wards  granted  under  the  circumstances  nar- 
rated. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Dec  Dig.  i  918.*] 

2.  Criminal  Law  (§  919*)  — New  Trial- 
Grounds— Argument  OF  Counsel. 

Where  the  Solicitor  General  assigned  as 
a  reason  for  speaking  briefly  in  opening  the  chsc 


#Por  other  cases  see  same  topic  and  section  NUMBER  iv  D^e.  Dig.  A  Am.  Dig.  Key  No.  Sarles  &  Rep*r  lndexe« 
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to  the  jaiy  that  he  was  indisposed,  and  coun- 
sel for  the  defendant  in  his  argument  made  dur- 
ing the  solicitor's  absence  from  the  courtroom 
asserted  that  in  his  opinion  the  real  reason  was 
that  the  solicitor  did  not  believe  the  defendant 
to  be  guilty,  a  new  trial  will  not  be  granted 
because  the  court  allowed  counsel  for  the  state 
in  the  concluding  argument  to  argue  that  the 
solicitor  was  siclc,  and  that  the  deduction  of 
counsel  for  the  defendant  was  unwarranted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2197-2201;  Dec.  Dig.  i 
919.*] 

8.  Cbimiwal  Law  (8  386*)  —  Evidence  —  Res 

Gesta. 

In  determining  who  was  the  aggressor  in 
a  conflict  terminating  in  the  death  of  one  of 
the  parties,  the  conduct  of  the  parties,  includ- 
ing their  declarations  immediately  preceding  the 
homicide,  are  parts  of  the  res  gestae.  Where  a 
homicide  occurred  at  a  railroad  junction  point, 
it  is  competent  to  prove  by  the  station  agent 
that  the  decedent  aughted  from  one  train  and 
inquired  about  a  connection  of  the  other  train 
Just  prior  to  the  fatal  rencounter,  as  tending 
to  explain  the  presence  and  purpose  of  the 
decedent  at  the  place  of  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  806-820 ;  Dec  Dig.  S  366.*] 

4.  Impeachment     of    Witnesses  —  Instbuc- 

TIONS. 

The  charge  on  the  subject  of  impeachment 
of  witnesses  was  substantially  like  that  ap- 
proved in  Powell  v.  State,  101  Ga.  9,  29  8. 
E.  309,  65  Am.  St  Rep.  277. 

6.  Homicide   (|    112*)— JusxincAX^ON- Selp- 
Defense. 

One  cannot  create  an  emergency  which  ren- 
ders it  necessary  for  another  to  defend  himself, 
and  then  take  advantage  of  the  effort  of  such 
other  person  to  do  so.  The  fnrts  authorized  an 
instruction  to  this  effect,  and  thi  legal  principle 
was  not  incorrectly  stated  in  tne  charge  com- 
plained of. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {f  145-150;    Dec.  Dig.  {  112.*] 

6.  Homicide   (f  308*)— Instbuctions— Suffi- 

OIENCT. 

The  summary  of  the  court  concretely  ap- 
plying the  law  to  the  case,  though  containing 
a  slight  verbal  inaccuracy,  was  not  calculated 
to  mislead  the  jury,  to  the  prejudice  of  the  ac- 
cused. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Dec.  Dig.  I  308.*] 

7.  Homicide  (J  309*)— Instructions- Volun- 
tary Manslaughter. 

The  statute  defining  voluntary  manslaugh- 
ter contains  the  declaration  that  ^^provocation 
by  words,  threats,  menaces,  or  contemptuous 
gestures  shall  in  no  case  be  sufficient  to  free 
the  person  killing  from  the  guilt  and  crime  of 
naurder."  The  reading  by  the  court  of  the  en- 
tire code  section  definitive,  of  voluntary  man- 
slaughter (Penal  Code  §  65),  containing  the 
quoted  language,  while  charging  on  the  subject 
of  voluntary  manslaughter,  is  not  subject  to 
the  criticism  that  by  so  doing  the  court  en- 
trenched upon  the  law  of  justifiable  homicide, 
in  that  the  reading  of  the  section  tended  to 
convey  to  the  jury  the  implication  that  they 
could  not  consider  threats,  accompanied  by 
menaces,  as  defined  in  Gumming  v.  State,  99 
6a.  662.  27  S.  E.  177,  as  sufficient  cause  to 
arouse  the  fears  of  a  reasonable  man  that  his 
life  is  in  danger,  or  that  a  felony  is  about  to  be 
perpetrated  upon  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fS  649-656;    Dec  Dig.  |  309.*] 


8.   CHABGE— SUFFICIEHOT   OF   BVIDENCB. 

The  charge  was  not  subject  to  the  criticisms 
made  on  it,  and  the  verdict  is  supported  by  the 
evidence. 

Error  from  Superior  Court,  Worth  Comi- 
ty;   W.  C.  Worrlll,  Judge. 

Buster  Price  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Perry,  Foy  &  Monk,  J.  H.  Cooke,  J.  W. 
Walters  &  Son,  and  Jno.  R.  Cooper,  for  plain- 
tiff in  error.  W.  B.  Wooten,  Sol.  Gen.,  F.  A. 
Hooper,  and  T.  S.  Felder,  Atty.  Gen.,  for 
the  State. 

EVANS,  P.  X  Buster  Price  was  convicted 
of  the  murder  of  A.  E.  Massey,  and  recom- 
mended to  mercy.  He  excepts  to  the  over- 
ruling of  his  motion  for  a  new  trial. 

[1,  2]  1,  2.  Complaint  is  made  that  the  court 
refused  to  allow  counsel  for  the  accused  ad- 
ditional time  to  that  prescribed  by  the  rule 
of  court  for  the  argument  of  the  case,  and 
that  the  court  allowed  counsel  who  conclud- 
ed the  argument  for  the  state  to  make  an 
improper  reply  to  the  argument  of  defend- 
ant's counsel.  The  nature  of  the  complaints 
and  the  ruling  thereon  are  sufficiently  stated 
in  the  first  and  second  headnotes. 

[3]  3.  The  homicide  occurred  at  a  Junction 
of  two  railroads.  The  decedent  arrived  on 
one  train,  and  immediately  inquired  of  the 
station  agent  concerning  a  connection  on  the 
other  road,  and  was  referred  to  the  engineer 
of  the  latter  road.  This  occurred  shortly 
before  the  homicide.  Objection  was  made  to 
this  testimony  on  the  ground  that  it  was 
hearsay  and  irrelevant  As  bearing  oo  the. 
conflicting  contentions  as  to  who  was  the 
aggressor  in  the  transaction  wherein  the 
deceased  lost  his  life,  his  conduct  just  prlr 
or  to  the  homicide  was  relevant.  His  in- 
quiry of  the  station  agent  as  to  the  schedule 
of  the  connecting  train  just  before  the  homi- 
cide was  a  circumstance  tending  to  elucidate 
his  conduct  and  was  a  part  of  the  res  gestss; 
Mayes  ▼.  Power,  79  Ga.  631,  4  S.  E.  681. 

[4]  4.  Impeachment  of  a  witness  by  proof 
of  previous  contradictory  statements  involves 
two  propositions,  viz.,  whether  the  witness 
made  the  alleged  contradictory  statement, 
and,  if  he  made  the  contradictory  statement, 
its  effect  on  his  present  testimony.  The  charge 
complained  of  was  substantially  the  same  as 
that  criticised  in  Powell  v.  State,  101  Ga.  9, 
29  S.  E.  309,  65  Amt  St.  Rep.  277,  and  was 
not  subject  to  the  criticism  that  the  jury 
was  limited  to  the  determination  of  the  fact- 
um of  the  making  of  the  alleged  contradic- 
tory statement,  nor  that  It  was  equivalent  to 
a  peremptory  instruction  that,  if  the  tes- 
timony of  the  attacking  witness  is  believed, 
the  witness  attacked  is  successfully  im- 
peached. 

[6]  5.  The  court  charged:  "In  addition  to 
that,  gentlemen,   I  charge  you  this:     That 
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the  party  who  sets  up  self-defense  to  Justify 
himself  in  taking  human  life,  under  the  law 
of  Justifiable  homicide,  must  be  without  fault 
at  the  particular  time  and  in  the  particular 
act  One  cannot  by  his  own  act  or  conduct 
create  a  necessity  in  another  to  defend  him- 
self, and  then  Justify  himself  in  killing  the 
party  who  attempts  to  defend  himself  against 
the  necessity  of  the  defendant's  own  crea- 
tion. But,  of  course,  that  does  not  mean 
that  he  must  be  without  any  fault  what^ 
erer  during  the  entire  transaction,  but  with- 
out fault  at  the  time  of  the  killing/*  The 
evidence  authorized  an  inference  that  the 
accused  provoked  the  difficulty  and  brought 
about  the  emergency  which  he  contends  for 
as  affording  a  Justification  for  the  homicide. 
One.  cannot  create  an  emergency  which  ren- 
dered it  necessary  for  another  to  defend 
himself,  and  then  take  advantage  of  the  ef- 
fort of  such  other  person  to  do  so.  Pryer 
V.  State,  128  Ga.  28,  57  S.  E.  03.  This  ex- 
cerpt from  the  charge  is  in  harmony  with 
this  principle  of  law. 

[6]  0.  Exception  is  taken  to  this  portion 
of  the  court's  charge:  "Applying  the  gener- 
al principles  that  the  court  has  given  you, 
the  court  now  charges  you  this:  That  if 
you  believe  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  the  defend- 
ant Buster  Price,  in  Worth  county,  at  or 
about  the  date  alleged  in  this  bill  of  indict- 
ment or  at  any  time  previous  to  the  finding 
and  returning  of  this  bill  of  indictment  into 
this  court  when  actuated  by  malice,  either 
express  or  implied,  on  account  of  any  appro- 
brious  words  used  to  him  by  the  deceased*  or 
on  account  of  other  cause,  with  a  pistol,  shot 
and  killed  the  deceased,  in  the  manner  and 
under  the  circumstances  alleged  in  this  bill 
of  indictment  then  the  offense  of  murder 
would  be  ma.de  out  and  you  would  be  au- 
thorized in  convicting  him."  Its  vice  is  said 
to  consist  in  stating  an  erroneous  deduction 
from  the  stated  hypothesis;  that  the  use  of 
the  words  *'on  account  of  other  cause"  de- 
prived the  accused  of  any  defense.  The 
criticism  is  clearly  without  merit  The  in- 
struction was  to  the  effect  that  if  the  de- 
fendant killed  the  deceased  in  the  manner 
and  under  the  circumstances  alleged  in  the 
bill  of  indictment  actuated  by  malice,  which 
had  Just  been  defined  as  that  deliberate  in- 
tention unlawfully  to  take  away  the  life  of 
a  fellow  creature,  the*  Jury  would  be  au- 
thorized to  convict  him.  The  use  of  the 
words  "on  account  of  other  cause"  at  most 
could  amount  only  to  a  verbal  Inaccuracy, 
and  in  connection  with  their  context  could 
not  have  misled  the  Jury  as  to  the  meaning 
and  intent  of  the  court's  instruction. 

[7]  7.  In  his  instruction  on  the  law  of  vol- 
untary manslaughter,  the  court  defined  that 
grade  of  homicide  In  the  language  of  Pen. 
Code  1910,  I  65.    Exception  is  taken  to  that 


part  of  the  code  section  which  declares  that 
"provocation  by  words,  threats,  menaces,  or 
contemptuous  gestures  shall  in  no  case  be 
sufficient  to  free  the  person  killing  frono 
the  guilt  and  crime  of  murder,**  as  contain- 
ing an  implication  that  words  and  menaces 
are  insufficient  to  excite  the  fears  of  a  rea- 
sonable man  that  a  felony  is  intended  to  be 
committed  on  his  person,  so  as  to  Justify 
a  killing.  We  think  this  exception  la  en- 
tirely without  merit  Surely  it  cannot  be 
said  that  it  is  error  to  define  manslaughter 
in  the  words  of  the  statute.  It  is  dalmed 
that  the  statutory  declaration,  that  provoca- 
tion by  words,  tiireats,  menaces,  etc,  shall 
not  free  the  slayer  from  the  guilt  and  crime 
of  murder,  militates  against  the  code  sec- 
tions which  Justify  a  homicide  by  one  who- 
slays  his  antagonist  under  the  infiuence  of  a 
reasonable  fear  that  a  felony  is  about  to  be 
perpetrated  upon  his  person.  The  two  prin- 
ciples of  law  are  quite  distinct  One  who 
slays  a  person  for  no  other  reason  than  he 
is  provoked  by  words,  threats,  menaces,  or 
contemptuous  gestures  of  the  person  slain 
is  guilty  of  murder.  Verbal  threats  or  grim- 
aces do  not  excuse  a  killing.  On  the  other 
hand,  the  law  Justifies  the  taking  of  human 
life  by  a  person  under  the  influence  of  a  rea- 
sonable fear  that  a  felony  is  about  to  be  in- 
fiicted  upon  his  person,  to  prevent  which  he 
kills  his  adversary.  A  "menace"  as  defined 
in  Cunmiing  v.  State,  99  Oa.  662,  27  S.  E. 
177,  may  be  sufficient  to  arouse  such  fear. 
As  there  defined,  a  "menace"  is  '*any  overt 
act  of  a  threatening  character,  short  of  an 
actual  assault"  Provocation  caused  by  a 
menace  neither  mitigates  nor  excuses  a  hom- 
icide. But  the  fear  of  a  reasonable  man, 
engendered  by  the  overt  menacing  act  that 
a  felony  is  about  to  be  committed  on  him*, 
may  be  sufficient  to  acquit  the  slayer  of 
blame  for  the  homicide.  The  language  ex- 
cepted to  in  no  way  qualifies  the  law  of  Jus- 
tifiable homicide,  and  is  not  calculated  to- 
mislead  the  Jury  into  such  erroneous  impres- 
sion. The  doctrine  of  the  Gumming  Case  is 
that  the  court  should  not  instruct  the  Jury 
that  a  menace,  as  there  defined,  will  in  no- 
case  be  sufficient  to  arouse  the  fears  of  a 
reasonable  man  that  his  life  or  person  is  in 
peril  of  a  felonious  assault  It  is  a  misap- 
plication of  its  principle  to  apply  it  to  an 
exception  like  the  one  under  consideration. 

[81  8.  The  issues  made  by  the  evidence 
were  clearly  submitted,  and  the  charge  was 
not  open  to  the  criticisms  made  on  it  The 
evidence  authorized  the  verdict  which  has 
the  approval  of  the  trial  Judge,  and  no  suf- 
ficient reason  is  made  to  appear  for  the 
granting  of  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con> 
cur,  except  BECK,  J^  absent  and  HILL,  J., 
not  presiding. 
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FUTOH   et  aL   t.   STATE. 

(Supreme   Court  of  Georgia.   Not.   14,   1911.) 
(Svttalu9  by  the  Court.) 

1.   HoinCIDB  (§   809*)--lN8TBUOTIOI?8— VOLTJH- 
-TABT  MaNSLATJOHTKB. 

Where,  on  the  trial  of  one  indicted  for 
murder,  the  evidence  authorized  instructions  on 
the  subject  of  voluntary  manslaughter,  it  was 
not  error  for  the  court  to  charge  in  the  language 
of  section  65  of  the  Penal  Ck>de  of  1910. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Oent  Dig.  i§  649-656;   Dec.  Dig.  |  800.*] 

2.  HoiiioiDS  (§  800n-~OBiifiNAL  Law  (S  825*) 

— IN8TBUCTI0NB--JUSXXFI0ATI0N  —  RsgUESTB 
rOB    iNSTBUOnONS. 

Where  the  court  in  dealing  with  the  sub- 
ject of  justifiable  homicide  correctly  charged 
the  law  touching  the  right  to  defend  one's  per^ 
son  against  another  who  manifestly  intends  or 
endeavors,  by  violence  or  surprise,  to  commit  a 
felony  upon  him,  and  also  the  law  applicable 
where  the  circumstances  are  sufficient  to  justify 
the  fears  of  a  reasonable  man  that  such  a  fel- 
ony is  about  to  be  committed,  it  does  not  fur- 
nish a  ground  for  reversal  that  the  court  did 
not  particularize  certain  drcumstances  which 
the  jury  might  consider  in  that  connection,  such 
as  threats  and  menaces. 

(a)  If  the  defendants  desired  a  charge  to  the 
effect  that  evidence  of  threats  and  menaces 
might  be  considered  in  connection  with  other 
evidence  bearing  on  the  subject  of  reasonable 
fears,  they  should  then  have  made  a  proper 
request  therefort  if  the  facts  warranted  the  giv- 
ing of  it 

[Ed 
Cent 
Criminal 
825.*] 

3.  HOMICIDB    ({  2S4*)— MUBDBB— PABTnn. 

Where  two  persons  are  jointly  indicted  for 
murder,  each  may  be  convicted  upon  evidence 
showing  that  he  was  either  the  actual  perpe- 
trator of  the  crime,  or  was  present,  aiding  and 
abetting  the  other  in  its  commission. 

<a)  Mere  presence  and  participation  in  the 
'general  transaction  in  which  a  homicide  is  com- 
mitted is  not  conclusive  evidence  of  consent 
and  concurrence  in  the  perpetration  of  the 
crime  by  a  defendant  sought  to  be  held  respon« 
aible  for  the  homicide  as  aiding  and  abetting  the 
actual  perpetrator,  unless  such  defendant  par- 
ticipated in  the  felonious  design  of  the  person 
kHUng. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S§  4S2,  493;    Dec.  Dig.  {  234.*] 

4.  Cbihinal  Law  (S  822*)  —  Instbuctions — 
Pabties  to  Offeivsb. 

When  the  charge  is  considered  all  together, 
It  ifl  not  so  m  conmct  with  these  principles  as 
to  reqnirs  a  reversaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {|  1990-1995;  Dec.  Dig.  i 
822.*] 

5.  Homicide  (I  188*)— Bvidengs— Chabaoteb 
OF  Dbcedsnt. 

On  the  trial  of  one  indicted  for  murder, 
the  testimony  of  a  witness  that  the  deceased 
was  in  the  habit  of  carrying  concealed  weapons 
was  properlv  excluded;  there  being  no  evi- 
dence that  w  accused  had  any  knowledge  of 
that  fact  Warrick  y.  State,  125  Ga.  133,  53 
S.   E.  1027. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  SS  391-397;    Dec.  Dig.  S  188.*] 


6.  Cbhcinai.  Law  Q  729*)— Tbiai/— Rxmabfb 
OF  Counsel. 

While  a  female  witness  for  the  state  in  a 
murder  case  was  on  the  stand,  she  testified  that 
she  was  engaged  to  be  married  to  the  person 
who  WBM  killed.  For  the  purpose  of  impeaching 
her,  she  was  asked  certain  questions.  She  stat- 
ed that  she  did  not  know  tiiat  she  had  said 
that  she  would  like  to  cut  the  rope  to  break  the 
neck  of  the  defendant  who  shot  the  deceased, 
though  she  might  have  done  so,  but  that  she  had 
said  she  could  pull  the  ro^e  to  break  the  necks 
of  the  defendants  (two  being  indicted).  Coun- 
sel for  the  accused  announce  that  the  counsel 
for  the  state  could  examine  the  witness.  He 
remarked  in  the  presence  of  the  jury,  '*!  agree 
with  you.**  Counsel  for  defendants  moved  for 
a  mistrial.  Counsel  for  the  state  at  once  with- 
drew the  remark,  and  stated  that  he  bad  no 
unkind  feeling  toward  the  defendants,  and  did 
not  desire  to  prejudice  the  case,  and  earnestly 
trusted  that  tne  jury  would  not  feel  that  he 
meant  to  influence  or  prejudice  them  in  the 
slightest  degree.  The  court  overruled  the  mo- 
tion for  a  mistrial.  Held,  that  this  was  not 
error,  although  the  court  did  not  reprimand 
counsel  or  give  special  instructions  to  the  jury 
on  the  subject. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1692 ;  Dec.  Dig.  i  729.*] 

7.  RKTUSAit  OF  New  Tbiai^— No  E#bbob. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  are  such  as  to  require  special 
discussion  or  a  reversal. 

8.   SUFFICIEHCT    OF    EVIDE170B  —  REFUSAL    OF 

New  Tbial. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judga 

P.  C.  Fntch  and  another  were  convicted  of 
murder,  and  bring  error.    Afiirmed. 

Way  &  Bnrkhalter,  Hines  &  Jordan,  and 
Jno.  R.  Cooper,  for  plaintiffs  in  error.  N.  J. 
Norman,  Sol.  Gen.,.H.  H.  Elders,  and  T.  S. 
Felder,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  P.  0.  Futch  and  Wallace 
Futch  were  jointly  indicted  for  the  murder 
of  John  B.  Deal.  They  were  convicted,  and 
recommended  to  be  Imprisoned  for  life.  Aft- 
er the  refusal  of  a  new  trial  they  excepted. 

[1]  The  headnotes  state  the  mlings,  and 
most  of  them  require  no  elaboration.  Pen. 
Code  1910,  §  65,  contains  a  statement  as  to 
the  law  of  voluntary  manslaughter,  which 
has  been  the  codified  law  since  the  original 
Code  of  1863,  and  has  been  adopted  and 
readopted  by  the  Legislature.  We  cannot 
hold  that  it  is  either  erroneous  or  mislead- 
ing. In  dealing  with  the  subject  of  provoca- 
tion which  will  reduce  a  homicide  from  mur- 
der to  voluntary  manslaughter,  it  states, 
among  other  things,  that  "provocation  by 
words,  threats,  menaces  or  contemptuous  ges- 
tures, shall  in  no  case  be  sufficient  to  free 
the  person  killing  from  the  guilt  and  crime 
of  murder."  In  other  sections  of  the  Code 
are  contained  statements  as  to  the  law  of 
justifiable  homicide  in  killing  one  who  mani- 
festly intends  by  violence  or  surprise  to  com- 


•Por  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 
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mit  a  felony  npon  th«  person  of  another,  and 
of  Justiflcation  where  the  circumstances  are 
such  as  to  excite  the  fears  of  a  reasonable 
man  that  such  a  felony  Is  about  to  be  com- 
mitted. Pen.  Code  1910,  §§  70,  71.  The  court 
gave  all  of  these  principles  In  charge,  read- 
ing section  65  in  Its  entirety  when  he  came 
to  charge  on  the  subject,  not  of  Justification, 
but  of  reduction  of  a  homicide  from  murder 
to  voluntary  manslaughter.  This  was  not 
confusing  or  calculated  to  mislead  the  jury. 
Price  V.  State,  72  S.  E.  908,  this  day  decided- 

[2]  The  court,  in  the  proper  connection, 
liaving  charged  the  law  touching  acting  un- 
der circumstances  sufficient  to  excite  the 
fears  of  a  reasonable  man,  a  reversal  will  not 
be  granted  because  he  did  not  specifically  re- 
fer to  threats  and  menaces  in  that  connec- 
tion. If  the  defendants  desired  a  charge  to 
the  effect  that  the  Jury  might  consider  evi- 
dence of  threats  and  menaces,  in  connection 
with  the  other  evidence  bearing  on  the  sub- 
ject of  acting  under  the  fears  of  a  reason- 
able man,  they  should  have  made  a  proper 
re<iuest  therefor.  Oumming  v.  State*  99  Ga. 
662,  27  S.  E.  177. 

P.  C.  Futch  fired  the  gun  which  killed  Deal. 
Wallace  Futch,  his  brother,  was  with  him  at 
the  time,  taking  part  in  the  fight.  The  evidence 
for  the  state  tended  to  show  that  each  of  them 
entertained  revengeful  feelings  toward  Deal; 
that  he  and  Wallace  Futch  had  had  a  difficulty 
veiT  shortly  before  the  homicide:  that  the  two 
brothers  went  to  a  church  where  they  ex- 
pected to  find  Deal,  carrying  a  gun  with  them; 
and  that  they  attacked  and  killed  him  with- 
out Justification.  There  was  also  evidence 
that  they  afterward  denied  having  been  pres- 
ent, or  having  done  the  killing.  They  con- 
tended that  Deal  was  the  aggressor;  that 
P.  C.  Futch  knocked  him  down  with  a  gun; 
that  Deal  grabbed  it,  and  P.  C.  Futch  called 
to  his  brother  to  "take  him  loose,  he  is  cut- 
ting me";  and  that  Wallace  Futch  grabbed 
Deal  by  the  back  of  the  neck,  and  gave  him 
"a  sling,"  and,  when  he  got  Deal  loose  from 
the  gun,  P.  C.  Futch  shot.  In  his  statement 
Wallace  Futch  denied  that  he  knew  that  his 
brother  carried  the  gun  in  the  buggy  in 
which  they  drove  to  the  church. 

[8,  4]  It  was  contended  that  the  court  erred 
in  charging  that  if  the  jury  believed  from  the 
evidence  that  P.  C.  Futch,  without  Just  cause, 
fired  the  shot  that  caused  the  homicide,  and 
that  Wallace  Futch  "was  present,  aiding  and 
abetting  In  the  act,  then  the  act  of  the  de- 
fendant, P.  C.  Futch,  would  be*  the  act  of 
the  other  defendant,  Wallace  Futch,  and  the 
latter  would  be  guilty  of  whatever  offense  P. 
C.  B^tch  may  have  committed,  if  any."  Con- 
sidering the  excerpts  from  the  charge  on  this 
subject  to  which  exceptions  were  taken  in 
connection  with  their  context  and  with  other 
portions  of  the  charge,  we  think  that  the  ju-. 
ry  could  not  have  been  misled  as  to  the 
meaning  of  the  court,  and  that,  in  effect,  they 
were  Informed  that  if  P.  G.  Futch  committed 
a  crime  in  killing  Deal  by  shooting  him,  and 


Wallace  Futch  was  present,  aiding  and  abet- 
ting in  the  commission  of  such  crime,  he 
would  also  be  guilty.  In  the  same  context 
with  one  of  the  charges  to  which  exception 
was  taken,  the  court  said:  "Where  two  or 
more  persons  are  jointly  indicted  for  a 
crime,  and  one  perpetrates  the  act,  and  the 
other  is  present,  aiding  and  abetting  in  the 
commission  of  the  act  charged  in  the  indict- 
ment, the  act  of  one  is  the  act  of  the  other.*' 
The  act  charged  In  the  Indictment  was  the 
unlawful  killing  of  Deal  by  shooting  him 
with  a  gun.  So  that  the  charge  amounted  to 
saying  that,  if  one  unlawfully  fired  the  shot 
and  killed  the  deceased,  and  the  other  was 
present,  aiding  and  abetting  him  in  doing  so, 
the  latter  would  also  be  guilty.  It  was  not 
the  mere  presence  of  Wallace  Futch  or  his 
aiding  or  abetting  his  brother  In  the  quar- 
rel or  even  in  the  fight  to  which  the  presid- 
ing judge  referred,  but  presence  and  aiding 
and  abetting  in  a  felonious  homicide  by  shoot- 
ing the  deceased.  The  court  charged  In  re- 
gard to  the  defense  of  one  brother  by  anoth- 
er, and  also  that,  if  the  defendants  attack- 
ed the  deceased  with  no  Intention  to  kill  him, 
but  only  to  assault  and  beat  him,  and  in  the 
struggle  between  them  and  the  deceased  P.  0. 
Futch  suddenly  formed  the  intention  to  kill 
the  deceased,  and  Wallace  did  not  share  in 
this  Intention  to  kill,  and  did  not  fire  the 
fatal  shot,  that  would  acquit  Wallace  Futch, 
unless  they  found  that  he  was  guilty  of  souie 
lower  grade  of  offense  covered  by  the  Indict- 
ment 

Counsel  for  the  plaintiffs  In  error  relied  on 
Brown  v.  State,  28  Ga.  199.  In  that  case 
the  defendant  was  indicted  for  murder  as 
principal  In  the  second  degree,  and  was  tried 
separately  and  convicted  of  manslaughter. 
From  the  opinion  it  would  appear  that  this 
court  thought  that  there  was  evidence  from 
which  it  might  be  inferred  that  the  defend- 
ant on  trial  intended  to  engage  only  in  an 
assault  and  battery,  but  the  other  accused 
assaulted  and  killed  the  deceased  with  a 
deadly  weapon,  though  his  intention  to  do  so 
was  unknown  to  the  defendant  on  trial.  28 
Ga.  214.  The  court  charged  that  presence  and 
participation  in  the  act  committed  was  evi- 
dence from  which  the  jury  might  infer  "con- 
sent and  concurrence."  This  language  was 
criticised,  but  was  not  held  to  be  cause  for 
a  new  trial;  and,  the  defendant  having  been 
convicted  of  voluntary  manslaughter,  the 
judgment  was  affirmed  (pages  213,  214).  If 
the  contention  on  behalf  of  the  defendants 
in  the  present  case  were  accepted  and  car- 
ried to  its  logical  conclusion,  it  would  seem 
that,  the  defendant  in  that  case  should  not 
have  been  convicted  of  voluntary  manslaugh- 
ter on  the  hypothesis  stated,  and  there  should 
have  been  a  reversal. 

The  Brown  Case  was  cited  in  Brooks  v. 
State,  128  Ga.  261,  57  S.  E.  483,  12  L.  R.  A. 
(N.  S.)  889.  There  the  defendant  was  ln<- 
dieted  for  murder  as  principal  in  the  second 
degree,  and  was  tried  separately  and  con- 
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vict€d.  There  was  no  controversy  that  the 
deceased  was  killed  by  a  blow  Inflicted  by 
the  son  of  the  defendant  There  was  evi- 
dence that  a  drunken  debauch  was  in  prog- 
ress at  a  house  near  the  residence  of  the  de- 
fendant; that  the  deceased  and  a  companion 
were  knocking  at  the  door  for  admittance; 
that  the  defendant  ordered  them  to  lenve»  and, 
when  the  deceased  cursed  her,  threw  a  chip 
or  rock  at  him,  and  later  fired  a  pistol  in  the 
air,  in  order  to  frighten  him;  and  that  her 
son  ran  from  the  house,  and,  without  a 
word,  struck  the  deceased  a  mortal  blow 
with  a  stick.  The  presiding  Judge  charged 
that  presence  alone  was  insufficient  to  es- 
tablish the  defendant's  guilt  as  a  principal 
in  the  second  degree,  but  the  evidence  must 
go  further,  and  show  that  she  aided  and 
abetted  her  son  in  doing  the  act.  He  was 
requested  to  give  in  charge  certain  instruc- 
tions defining  the  meaning  of  abetting  and 
stating  what  would  constitute  it,  but  de- 
clined to  do  so.  It  was  said  that  the  case 
was  a  close  one,  and  that  the  failure  to 
give  the  requests  was  cause  for  a  new  trial. 

The  case  of  Kimball  v.  State,  112  Ga.  541, 
37  S.  E.  886,  was  also  cited.  In  that  case 
a  person  was  indicted  as  a  principal  in  the 
second  degree  for  assault  with  intent  to 
murder.  If  one  kills  by  the  use  of  a  deadly 
weapon  in  the  way  in  which  it  is  ordinarily 
employed,  the  intent  to  kill  may  be  inferred 
from  the  actual  killing*  Where  there  is  an 
assault  but  no  homicide,  the  intent  to  mur- 
der is  an  essential  ingredient  of  the  crime  of 
assault  with  intent  to  murder  which  must 
appear  from  the  evidence;  and  the  murder- 
ous design  is  necessary  to  the  conviction  of 
one  charged  as  a  principal  in  the  second  de- 
gree. Section  42  of  the  Penal  Code  of  1910 
defines  a  principal  in  the  second  degree  to 
be  "he  who  is  present,  aiding  and  abetting 
the  act  to  be  done."  Conspirators  may  each 
be  responsible  for  the  act  of  the  other  in 
carrying  out  the  common  design,  though  the 
actual  thing  done  was  not  agreed  upon. 
On  the  other  hand,  there  may  be  presence 
or  even  participation  to  some  extent  in  the 
general  transaction,  without  an^ounting  to 
"aiding  and  abetting  the  act  to  be  done." 
But  if  the  act  to  be  done  is  a  felonious  homi- 
cide by  shooting  with  a  gun,  and  there  is 
presence  and  an  aiding  and  abetting  of  that 
felony,  the  Code  in  terms  applies.  In  this 
state,  except  where  otl^erwise  provided,  a 
principal  in  the  second  degree  receives  the 
same  punishment  as  a  principal  in  the  first 
degree;  and  it  has  been  held  that  one  may 
be  indicted  as  a  principal  in  the  first  degree 
and  convicted  as  such,  if  the  evidence  shows 
that  he  was  either  the  absolute  perpetrator 
of  the  crime,  or  that  he  was  present,  aiding 
and  abetting  the  other  in  its  commission. 
McLeod  V.  State.  128  Ga.  17,  57  S.  E.  83; 
Bradley  v.  State,  128  Ga.  20.  57  S.  E.  237. 

From   what   has    been   said    we    think   it 


sufficiently  appears  that  there  was  no  such 
error  as  requires  a  reversal,  if  there  was 
any  inaccuracy  in  language  at  all. 

[8]  The  remark  of  counsel  for  the  state, 
made  without  due  consideration,  was  with- 
drawn, and  a  full  disclaimer  of  any  desire  to 
prejudice  the  case  was  made.  The  remark 
wab  only  an  expression  of  opinion,  not  a 
statement  of  facts  outside  of  the  evidence; 
and  the  refusal  to  grant  a  mistrial  furnished 
no  reason  for  a  reversal,  although  the  Judge 
did  not  instruct  the  Jury  as  to  such  remark, 
or  reprimand  counseL 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  HILL,  J., 
not  presiding. 


(137  Ga.  90) 
MILLER  et  al.  v.   BUTLER  et  al. 
(Supreme   Court  of   Georgia.     Nov.   14,   1911.) 

C8yUahu9  hy  the  Court.) 

Judicial  Sales  (8  45*)— Suit  to  Set  Aside 
—Parties  Defendant. 

Where  a  consent  decree  was  rendered,  and 
under  it  the  title  to  certain  lands  was  deter- 
mined, and  a  sale  made  in  accordance  there- 
with, in  order  for  persons  claiming  as  benefi- 
ciaries of  a  trust,  and  whose  trustee  was  a 
party  to  said  decree,  to  set  aside  the  decree  and 
recover  the  lands,  it  is  necessary  to  make  all 
parties  to  said  decree  who  wonld  be  affected  by 
setting  it  aside  parties  defendant  to  the  pro- 
ceeding instituted  for  that  purpose.  The  mere 
allegation  that  one  of  them  died  before  the 
decree  was  rendered,  that  his  administrator  was 
made  a  party  and  joined  in  the  consent,  and 
that  such  administrator  had  since  died,  is  not 
alone  sufficient  to  excuse  the  failure  to  have  a 
representative  of  the  estate  present  as  a  party 
defendant. 

The  court  properly  sustained  the  demurrer, 
on  the  ground  that  a  representative  of  the  estate 
of  Willis  Miller  was  a  necessary  party  to  the 
suit 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Dec.  Dig.  |  45.*] 

Error  from  Superior  Court,  Troup  County; 
L.  S.  Roan,  Judge. 

Action  by  F.  M.  Miller  and  others  against 
H.  C.  Butler  and  H.  W.  Miller.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

F.  M.  Miller  and  others  filed  an  equitable 
petition  in  Troup  superior  court  against  H. 
C.  Butler  and  H.  W.  Miller,  trustee,  in  which 
tbey  made  substantially  the  following  allega- 
tions: The  plaintiffs,  except  two,  who  are  mi- 
nors, are  tbe  grandchildren  of  Willis  Miller, 
deceased,  and  are  the  children  of  H.  W.  Mil- 
ler and  his  wife,  Mary  Jane  Miller,  and  tbe 
two  minor  plaintiffs  are  children  of  a  deceased 
child  of  H.  W.  Miller  and  his  said  wife. 
Said  Willis  Miller  died  some  time  between 
December  1,  1887,  and  May,  1895,  and  E.  T. 
Winn  qualified  as  administrator  upon  his  es- 
tate. Said  Winn  is  now  dead,  and  there  is 
no  administration  upon  the  estate  of  Willis 
Miller.    On  December  1,  1887,  Willis  Miller 

executed  and  delivered  a  deed  to  H.  W.  Mil- 

^^■^~  _  ■  - 

•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Seried  &  Rep'r  Indezei 
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ler,  trustee,  and  hUi  wife,  Mary  Jane  Miller, 
and  all  tbe  children  of  H.  W.  Miller,  cover- 
ing among  other  property,  "land  lot  No.  187 
In  the  6th  district  of  Tronp  county,  also 
land  lot  No.  1S6  In  said  6th  district  of 
Tronp  connty,  which  was  and  Is  also  known 
as  the  Hopson  place,  also  fifty  acres  known 
as  the  Curtwrlght  place.  *  ^  ^  All  of  said 
tracts  containing  439  acres.**  Upon  delivery 
of  the  deed  to  Miller,  as  trustee,  Willis  Mil- 
ler put  '*the  said  H.  W.  Miller,  as  trustee, 
and  his  wife  and  children  aforesaid  In  pos- 
session of  said  lands,  and  they  accordingly 
went  into  possession  thereof,  and  the  said 
EL  W.  Miller,  as  trustee,  remained  In  posses- 
sion of  said  property  until  some  time  in 
1895.*'  The  defendant  Butler  having  begun 
to  trespass  on  the  Curtwrlght  place  under  a 
pretended  daim  of  title,  and  having  an  ac- 
tion pending  against  Willis  Miller  to  recover 
an  alleged  indebtedness,  Willis  Miller  and  H. 
W.  Miller,  as  trustee,  brought  an  action 
against  him  to  enjoin  the  trespass,  recover 
damages  therefor,  cancel  his  pretended  claim 
of  title,  and  to  enjoin  further  prosecution  of 
his  action  against  WllUs  Miller.  A  tempo- 
rary restraining  order  was  granted  on  the 
petition,  and  remained  in  force  until  the 
May  term,  1895,  of  Troup  superior  court ;  no 
trial  of  the  case  being  had ;  and  H.  W.  Mil- 
ler, as  trustee,  all  this  time  remaining  in 
possession  of  the  property.  Prior  to  said 
May  term,  1895,  WUlls  Miller  died,  and  E.  T. 
Winn  was  appointed  administrator  of  his 
estate,  and  made  a  party  to  said  case  in 
place  of  Willis  Miller. 

On  AprU  23,  1895,  said  action  was  settled 
by  an  agreement,  then  entered  into,  which 
was  kept  secret  between  the  parties  thereto, 
to  wit,  "the  said  Butier  and  H.  W.  MiUer, 
as  trustee,  and  his  wife,  Mary  Miller.  The 
said  agreement  provided  that  the  said  But- 
ler should  have  a  decree  at  the  May  term, 
1895,  settiing  In  himself  the  title  to  the 
Hopson  and  Curtwrlght  places,  and  also  a 
decree  against  the  estate  of  Willis  Miller 
for  between  $2,000  and  $3,000,  which  should 
be  binding  on  the  lands  of  Willis  Miller," 
and  that  certain  lands  should  be  levied  upon 
and  sold  under  execution  issued  on  the  de- 
cree, and  that  Butier  should  buy  them  in  at 
the  sherlfTs  sale,  and  make  an  absolute  deed 
to  one  of  the  places  named  to  H.  W.  Miller 
and  his  wife.  At  the  May  term,  1895,  a  de- 
cree was  taken  in  accordance  with  the  agree- 
ment, upon  which  execution  was  issued,  and 
"said  old  home  place  was  levied  on  and  sold 
by  the  sheriff  under  said  execution,  and  deed 
to  the  same  made  by  the  sheriff  of  Troup 
connty,  and  in  accordance  with  said  decree 
and  said  deed  said  Butier,  in  the  year  1895, 
went  into  possession  of  all  of  said  lands 
aforesaid,  and  has  so  remained  ever  since.*' 
The  agreement  referred  to  was  kept  secret, 
and  plaintiffs  knew  nothing  about  its  terms 
or  purport  until  a  short  time  ago,  whereupon 
they  employed  counsel,  and  instructed  them 
to  bring  this  suit. 


"Petitioners  say  that  this  decree  and  the 
contract  upon  which  it  was  taken  was  and  is 
a  fraud  upon  them,  and  that  said  decree  was 
obtained  by  fraud,  and  they  ask  the  ooort 
to  so  decree,  and  that  the  same  be  not  bind- 
ing upon  them."  Owing  to  the  fact  that 
their  trustee  was  their  father,  and  havlnir 
confidence  in  him,  they  made  no  inquiry  un- 
til recentiy  into  his  acts  concerning  the  trust 
property.  Some  of  plaintiffs  are  now  minors^ 
and  others  were  until  1904  and  1906.  They 
are  informed  Butier  daims  to  have  sold  part 
or  all  of  said  lands  to  Innocent  purchasers. 
They  prayed:  That  they  recover  the  lands 
and  mesne  profits;  that  said  decree  be  de- 
clared to  be  fraudulent;  that  whatever  titles 
Butier  may  have  to  the  land  be  canceled,  and 
tbe  record  thereof  canceled;  that  If  any  of 
the  lands  be  decreed  to  be  in  the  hands  of 
innoc^t  purchasers  that  they  recover  their 
value  and  mesne  profits  thereof;  and  for 
general  relief.  By  amendment,  it  was  alleg- 
ed: "The  administrator  aforesaid  was  a 
friend  of  the  parties  to  said  suit  aforesaid, 
took  no  interest  in  the  same,  and  cared 
nothing  about  it,  knowing  that  the  estate 
of  WiUis  Miller  had  no  interest  in  the  final 
result,  whatever  its  termination;  therefore 
he  permitted  the  other  parties  to  said  salt 
to  enter  whatever  decree  they  pleased,  with- 
out inquiry  as  to  their  motives  or  agree- 
ments." 

The  defendant  Butler  filed  general  and 
special  demurrers  to  the  petition,  upon  the 
hearing  of  which  the  court  passed  the  fol- 
lowing order:  ''It  appearing  to  the  court  by 
the  petition  of  plaintiff  that  Willis  Biiller 
has  no  representative  of  his  estate  in  this 
case,  and  the  defendant  having  d^nurred  to 
said  petition,  on  the  ground  that  there  is  no 
party  representing  the  estate  of  Willis  Mil- 
ler in  this  case,  that  part  of  the  demurrer 
raising  this  question  is  sustained,  and  it  is 
ordered  that  said  ease  be  dismissed,  unless 
petitioners  amend  their  petition  by  making 
proper  parties  to  said  petition,  in  so  far  as 
the  estate  of  Willis  Miller  Is  concerned,  and 
serve  the  defendants  with  notice  of  said 
amendment  80  days  before  next  term  of  this 
court.  The  other  demurrers  are  not  passed 
on."  To  this  Judgment  the  plaintiffs  exc^>t- 
ed,  "in  so  far  as  the  same  sustains  the  de- 
murrer of  the  defendant  Butler,  therein  spec- 
ified, and  dismisses  said  ^case."  They  also 
excepted  to  the  refusal  of  the  judge  to  pass 
upon  the  other  grounds  of  demurrer,  but  this 
contention  was  abandoned  on  the. oral  argu- 
ment of  the  case  in  this  court 

W.  H.  Terrell,  for  plaintiffs  in  error.  W. 
M.  Longley,  for  defendants  in  error. 

BILL,  J.  (after  stating  the  facta  as  above). 
Did  the  court  below  commit  error  in  sustain- 
ing the  demurrer  and  dismissing  the  case? 
We  think  not  The  controlling  question  In 
this  case  is  whether  a  representative  of  the 
estate  of  Willis  Miller^  deceased,  should  have 
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been  made  a  party  to  tbe  suit  in  tlie  court 
below.  The  trifil  Judge,  in  sustaining  the 
demurrer,  thought  that  it  was  necessary  to 
make  a  representative  of  this  estate  a  par- 
ty to  the  suit  brought  by  the  plaintiffs  to  re- 
cover the  land  In  controversy,  and  so  do  we. 
E.  T.  Winn,  the  former  administrator  of  the 
estate,  was  a  party  of  record  to  the  former 
suit,  and  was  a  party  of  record  to  the  de- 
cree under  which  the  land  in  controversy 
was  sold.  This  decree,  rendered  in  1895,  was 
the  basis  of  the  execution  levied  upon  the 
land,  and  which  was  bought  by  the  defend- 
ant Butler. 

One  of  the  prayers  of  the  petition  is  that 
the  decree  rendered  in  1895  be  declared 
fraudulent  and  void.  To  do  so  would  be  to 
leave  the  case,  pending  in  Troup  superior 
court,  as  it  stood  prior  to  the  decree.  Under 
the  allegations  of  the  petition,  the  estate  of 
Miller  certainly  had  an  Interest  in  that  suit. 
Whatever  Interest  the  estate  of  Miller  had  in 
the  suit  prior  to  the  decree,  it  would  still 
have,  if  the  decree  was  set  aside.  It  is  not  al- 
leged in  the  petition  that  the  estate  is  insol- 
vent, or  that  there  are  no  creditors  or  heirs, 
other  than  plaintiff.  The  burden  Is  on  the 
plaintiff  to  allege  facts  showing  that  the  es- 
tate of  Willis  Miller  has  no  such  interest  in 
the  result  of  the  suit  as  to  make  it  necessary 
that  his  estate  be  represented  therein.  The 
decree  of  May,  1895,  was  rendered  In  a  case  to 
which  H.  W.  Miller,  as  trustee  of  the  plain- 
tlfFs,  was  a  party,  and  by  his  consent  It  is 
therefore  binding  on  the  plaintiffs  until  re- 
versed or  set  aside,  and  until  this  be  done 
the  plaintiffs  cannot  obtain  any  of  the  re- 
lief they  are  seeking. 

In  order  to  set  the  decree  aside,  it  Is  nec- 
essary that  the  parties  thereto,  or  their  rep- 
resentatives, be  parties  to  the  proceeding  in 
which  it  is  sought  to  have  this  done;  and  a 
representative  of  the  estate  of  Willis  Miller  be- 
ing a  imrty  to  the  decree,  a  representative  of 
that  estate  must  be  a  party  to  the  present 
suit,  which  necessarily  involves  the  setting 
aside  of  that  decree  as  a  condition  precedent 
to  any  right  on  the  part  of  the  plaintiffs  to 
obtain  the  relief  sought  by  them.  Bullard  v. 
Wynn,  134  Ga.  636  (2),  68  S.  B.  439.  In  the 
case  of  Henderson  v.  Napier,  107  Ga.  342, 
33  8.  E.  433,  this  court  held:  "Where  equita- 
ble proceedings  are  instituted,  which  pray 
for  relief  touching  rights  and  interests  of 
the  petitioners  in  certain  specific  property, 
and  the  petition  discloses  the  fact  that  oth- 
ers are  directly  interested  in  the  property, 
who  are  not  made  parties  to  the  proceedings, 
and  whos^  interests  would  be  affected  by  the 
grant  of  the  relief  sought,  such  other  persons 
are  proper  and  necessary  parties  to  the  ac- 
tion.'* See,  also.  Bond  v.  Hunt,  135  Ga.  733, 
70  8.  E.  672.  The  decision  in  the  case  of 
Bledsoe  v.  Bledsoe,  29  Ga.  385,  is  not  in  con- 
flict with  the  decision  we  now  make.     In 


that  case  the  question  was  whether  the 
plaintiffs  could  sue  in  their  own  name,  or 
whether  the  property  could  only  be  recov- 
ered by  an  administrator  de  bonis  non  upon 
the  estate  of  Morton  Bledsoe. 

But  the  question  in  this  case  is,  not  wheth- 
er the  plaintiffs  can  sue,  but  whether,  if  they 
do  sue,  the  effect  of  the  suit  would  be  to 
injure  others,  who  should  be  made  parties 
to  the  suit  Undoubtedly  the  plaintiffs  can 
bring  suit  to  assert  their  legal  or  equita- 
ble rights,  whatever  they  may  be,  but  they 
cannot  maintain  a  suit  without  the  proper 
parties  being  made.  To  allow  suitors  to  do 
so,  would  be  to  Injure  and  damage  those  who 
have  rights,  as  well  as  they.  The  estate  of 
Willis  Miller  had  rights  in  the  suit,  pending 
in  the  Troup  superior  court,  which  culminated 
in  the  decree  of  May,  1895,  and  to  allow  a 
subsequent  suit,  the  effect  of  which,  if  suc- 
cessful, would  be  to  set  aside  that  decree, 
without  making  a  representative  of  Willis 
Miller  a  party  as  such,  would  be  to  try. a 
case  without  proper  and  necessary  parties. 
We  therefore  think  the  judgment  of  the 
court  below  should  be  affirmed.  All  the  Jus- 
tices concur,  except  BECK,  J.,  absent 


(187  Ga.  WO) 
JOHNSON  v.  NISBET. 
(Supreme  Court  of  Geoi^ia.     Nov.  16^  1911.) 

(SyUahuM  hy  the  Court.) 

Bills  and  Notes  (J  474*)— Evidence  (|  397*) 
—Action  on  Notb— Pleading— Pahol  Evi- 
dence. 

In  a  suit  upon  a  note  for  a  certain  sum  of 
money  payable  at  a  definite  time,  a  plea  is  de- 
murrable which  alleges  that  the  note  was  given 
in  ponnance  of  an  oral  agreement  that  the 
payee  employed  the  maker  to  work  for  him  the 
subsequent  vear,  and  advanced  to  him  the  mon- 
ey for  which  the  note  was  given,  with  the  un- 
derstanding that  he  was  to  pay  it  in  certain  in- 
stallments out  of  his  wages,  and  that  the  payee 
refused  to  carry  out  his  contract  of  employment, 
to  the  damage  of  the  maker  in  a  sum  exceeding 
the  amount  of  the  note.  Where  a  contract  is 
entire,  part  of  which  is  in  writing  and  part  In 
parol,   the  writtui  part  cannot  be  varied   by 

Sarol  evidence,  in  the  absence  of  fraud,  acci- 
ent,  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  §  474  ;•  Evidence,  Cent  Dig. 
"^  1756-1765 ;   D^  Dig.  S  397.*] 


'  Error  from  Superior  Court,  Douglas  Coun- 
ty;  Price  Edwards,  Judge. 

Action  by  J.  Lu  Nlsbet  against  H.  Q.  John- 
son and  another.  Judgment  for  plaintiff, 
and  defendant  named  brings  error.    Affirmed. 

Roberts  &  Hutcheson,  for  plaintiff  in  er- 
ror. W.  A.  James  and  Shepard  Bryan,  for 
defendant  in  error. 

EVANS,  P.  J.  J.  L.  Nisbet  sued  H.  G. 
Johnson  and  Mrs.  Jennie  R.  Johnson  on  a 
note,  to  the  March  term,  1910,  of  Douglas 
superior  court,  alleging  that  notice  was  giv- 
en, on  February  16,  1910,  by  the  plaintiff  to 
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the  defendants  of  tbe  Intention  of  the  for- 
mer to  bring  snch  suit  The  note  was  for 
$150  principal.  It  was  dated  November  1, 
1907,  due  July  1,  1908,  payable  to  Adams, 
Wright  &  Co.,  provided  for  Interest  at  the 
rate  of  8  per  cent  per  annum,  and  10  per 
cent  attorney's  fees  if  collected  by  law, 
and  contained  a  waiver  of  home^ead  and 
exemption  rights.  On  the  back  of  the  note 
was  a  transfer  thereof  to  J.  L.  Nlsbet,  sign- 
ed by  Adams,  Wright  &  Co.,  without  date. 
The  defendants  filed  a  plea,  which  denied  all 
the  allegations  of  the  petition,  except  the  one 
stating  that  the  note  was  due  and  that  the  de- 
fendants refused  to  pay  the  same,  and  denied 
that  the  plaintiff  was  a  bona  fide  owner 
and  holder  of  the  note,  and  averred  that,  if 
he  ever  owned  it  he  procured  it  from  the 
payees  thereof  after  maturity,  with  full 
knowledge  of  "every  defense  hereafter  set 
up  by  these  defendants."  The  allegations  of 
the  fourth,  fifth,  sixth,  and  seventh  para- 
graphs of  the  answer  are  substantially  as 
follows:  On  November  1,  1907,  Adams, 
Wright  &  Co.,  the  payees  of  the  note  sued 
on,  employed  the  defendant  to  work  for 
them  as  a  traveling  saleman  for  1008,  and 
'*at  said  date  said  Adams,  Wright  &  Co.  ad- 
vanced H.  G.  Johnson  $150  in  cash,  to  be 
paid  hack  out  of  his  salary  for  the  year 
1908/'  in  monthly  sums  of  $25  until  the 
note  was  paid,  such  payments  to  begin  Jan- 
uary 30,  1908."  As  evidence  of  said  con- 
tract of  cash  loan  the  note  sued  on  was  giv- 
en, and  the  consideration  of  said  note  was 
the  cash  loan  aforesaid  and  the  contract  of 
employment  aforesaid  for  the  year  1908.  On 
the  28th  day  of  December,  1907,  said  Ad- 
ams, Wright  &  Co.  notified  the  said  H.  G. 
Johnson  that  they  would  not  employ  him 
for  the  year  1908,  and  fully  abandoned  their 
contract  aforesaid  without  any  cause  on  the 
part  of  the  said  H.  G.  Johnson.  The  said 
H.  G.  Johnson  was  ready  and  willing  to 
carry  oiit  the  terms  of  said  contract,  and  of- 
fered to  do  so.  On  account  of  said  breach 
of  contract  and  abandonment  of  same  as 
aforesaid,  this  defendant  ''sustained  damag- 
es as  set  forth  in  the  answer.  Said  dam- 
ages grew  out  of  the  said  contract  the  con- 
sideration of  said  note  sued  on."  The  eighth 
paragraph  prayed  that  the  damages  referred 
to  in  the  plea  be  set  off  against  the  note  by 
way  of  recoupment  and  that  the  defendant 
H.  G.  Johnson  have  Judgment  against  the 
payees  of  the  note  for  $1,020.  The  ninth 
paragraph  of  the  plea  alleged  that  Jennie  R. 
Johnson  was  the  wife  of  H.  G.  Johnson,  and 
signed  the  note  as  surety  for  her  husband. 
The  tenth  paragraph  alleged  that  if  the 
plaintiff  procured  the  note  at  all,  he  did  so 
after  it  became  due  and  with  full  notice  of 
the  defenses  set  up  in  the  plea.  The  court 
at  the  trial  term  of  the  case,  on  oral  motion 
of  the  plaintiff,  struck  paragraphs  4,  5,  and 
6  of  the  plea,  and,  upon  proof  of  the  notice 
of  intention  to  sue  being  given  20  days  be- 


fore the  last  return  day  of  the  term  to  which 
suit  was  brought,  directed  a  verdict  in  fa- 
vor of  the  defendant  Jennie  R.  Johnson,  and 
a  verdict  in  favor  of  the  plaintiff  against 
the  defendant  H.  G.  Johnspn  for  the  fall 
amount  principal,  interest  and  attorney's 
fees,  called  for  by  the  note.  To  the  strik- 
ing of  the  last  three  paragraphs  of  tbe 
plea,  and  to  the  direction  of  the  verdict  H. 
G.  Johnson  excepted. 

If  the  contract  be  treated  as  an  entire 
and  not  a  severable  one,  the  agreement  to 
pay  in  installments  from  the  salary  to  be  re- 
ceived was  set  out  as  being  a  vital  integral 
part  of  it  Such  a  contract  could  not  be 
proved  by  parol,  in  the  face  of  the  note 
which  fixed  the  amount  to  be  paid  at  the 
time  of  payment  If  the  contract  was  en- 
tire, it  could  not  be  dismembered,  so  that 
a  recovery  could  be  had  for  breach  of  such 
contract  of  employment,  when  the  terms  of 
the  contract  could  not  be  proved  by  parol. 
In  other  words,  it  Is  not  competent  to  re- 
cover damages  for  a  breach  of  an  entire 
contract  by  simply  showing  a  part  of  it, 
when  another  part,  which  is  alleged  as  be- 
ing of  the  essence  of  the  contract  of  employ- 
ment and  not  a  mere  incident  or  condition- 
al term,  could  not  be  proved.  There  may  be 
cases  in  which  a  contract  Is  severable,  so 
that  if  one  term  falls  it  does  not  destroy 
the  contract;  but  if  the  allegations  of  the 
plea  are  to  be  treated  as  making  an  entire 
contract,  the  agreement  as  to  the  amount 
to  be  deducted  from  the  salary  each  month 
and  applied  to  the  payment  of  the  note  is 
Just  as  inherently  a  part  of  the  contract 
ns  is  the  total  amount  to  be  paid  each  month. 
We  do  not  think  it  such  a  case  as  can  be 
treated  as  one  of  entire  contract  and  yet 
one  in  which  such  integral  part  of  the 
agreement  can  be  rejected  and  leave  the 
rest  to  stand.  When  the  plea  is  read  togeth- 
er, we  think  there  are  such  indications  that 
the  alleged  contract  of  employment  was  in 
parol,  and  only  the  note  was  in  writing,  and 
the  case  should  now  be  dealt  with  on  the 
substantial  question  involved,  rather  than 
be  sent  back  to  have  the  same  principle  ap- 
plied when  it  appears  more  plainly  that  the 
contract  of  employment  was  not  in  writing. 
Counsel  for  both  parties  put  this  construc- 
tion on  the  pleadings,  and  argued  the  case 
on  the  basis  that  the  contract  of  employ- 
ment was  in  parol. 

The  rule  Is  well  recognized  that  if  a  part 
of  the  contract  is  reduced  to  writing  (such 
as  a  note  given  in  pursuance  of  a  contract), 
and  it  is  manifest  that  the  writing  was  not 
intended  to  speak  the  whole  contract  then 
parol  evidence  is  admissible.  Civil  Code 
1910,  (  4268.  But  to  bring  a  case  within  the 
rule  admitting  parol  evidence  to  complete  an 
entire  agreement  of  which  the  written  con- 
tract is  only  a  part  It  is  essential  that  the 
parol  evidence  be  consistent  with  and  not 
contradictory    of    the    written    instrument 
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Forsyth  Mfg.  Co.  v.  Oastlen,  112  Ga.  199, 
S7  S.  B.  486,  81  Am.  8t  Rep.  2&  The  whole 
tenor  of  the  plea  is  to  change  by  parol  an 
absolute  unconditional  promissory  note  Into 
a  conditional  note,  and  this  cannot  be  done 
in  the  absence  of  fraud,  accident,  or  mis- 
take. Haley  v.  Evans,  60  Ga.  157;  Sims  v. 
Crawford,  56  Ga.  31.  The  payees  of  the 
note  were  not  parties  to  the  suit,  and  un- 
der no  circumstances  could  the  defendant  re- 
cover against  them  in  this  action  damages 
by  way  of  recoupment  The  allegation  that 
the  plaintiff  is  not  a  bona  fide  bolder  of  the 
note  only  served  to  let  in  any  defense  which 
the  maker  might  have  against  the  note.  And 
it  is  not  permissible  to  change  the  terms  of 
a  note  for  a  certain  sum,  payable  at  a  def- 
inite time,  by  parol  proof.  There  was  no 
error  in  striking  the  plea  and  directing  a 
verdict  for  the  plaintiff. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  HILXj^  J., 
not  presiding. 


(187  Qa.  toe) 

GULF  LINE  RY.  CO.  v.  WAY. 

(Supreme  Court  of  Georgia.     Nov.  15,   1911.) 

(Spllahus  hy  the  Court.) 

1.  Railroads  (§  394*)— Injubiss  to  Pexson 
ON  Track. 

The  court  erred  in  not  sustaining  the  gen- 
eral demurrer  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  (§  1331-1338 ;   Dec.  Dig.  §  394.*] 

2.  Appear  and  Brbob  (§  400*)— Writ  or  Er- 
ror—Rkquisitbs— Dismissal. 

It  clearly  appears  from  the  bill  of  excep- 
tions who  the  parties  to  the  case  were,  and 
therefore  there  is  no  merit  in  the  motion  to  dis- 
miss the  writ  of  error  on  the  ground  that  *'no 
one  is  named  therein  as  plaintiff  in  error  and 
no  one  is  named  therein  as  defendant  in  error.*' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2103-2112;  Dec.  Dig,  { 
400.*] 

Error  from  Superior  Court,  Pulaslil  Coun- 
ty;   J.  H.  Martin,  Judge. 

Action  by  Emma  Way  against  the  Gulf 
Line  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Marlon  Turner,  H.  B.  Coates,  and  J.  H. 
Tipton,  for  plaintiff  in  error.  M.  S.  Means 
and  W.  L.  &  Warren  Grice,  for  defendant  in 
error. 

FISH,  C.  J.  [1]  1.  Elmma  Way  sued  the 
Gulf  Line  Railway  Company  for  damages  for 
the  homicide  of  her  husband,  Norman  Way. 
The  substance  of  the  petition  now  material 
Is:  The  deceased  was  killed  by  being  run 
over  by  a  passenger  train  of  the  defendant, 
a  few  hundred  yards  south  of  Powell's  Still 
statical,  at  about  8  o'clock  In  the  afternoon. 
Prioi  to,  and  at  the  time  of  the  homicide, 
it  *'was  the  general  custom  of  pedestrians 


to  walk  along  and  near  the  track  of  defend- 
ant from  Powell's  Still  to  a  point  on  the 
far  side  of  Big  creek."  Decedent  was  walk- 
ing from  Powell's  Still  towards  Big  creek, 
"along  the  right  of  way  of  said  company, 
and  suddenly  became  ill  and  unable  to  go 
further,  and  sat  down  on  the  end  of  a  cross- 
tie  in  a  foot  or  so  of  the  track,  where  he 
soon  became  very  ill  and  was  unconscious, 
and  that,  in  this  condition,  the  train  of  de- 
fendant came  upon  him  and  killed  him.  Un- 
der the  circumstances,  the  killing  of  said 
Norman  Way  was  gross  negligence;  for,  be- 
fore the  engine  reached  him,  there  was  a 
straight  track  for  a  distance  of  30  rails  of 
iron,  and  upgrade,  which  afforded  ample  op- 
portunity to  see  him  and  bring  the  train  to 
a  full  stop  before  reaching  him.  The  train 
was  n«t  stopped  until  after  it  had  struck  and 
dragged  the  decedent  the  distance  of  2%  rails. 
The  whistle  of  the  engine  was  not  blown,  nor 
the  bell  rung,  and  the  failure  of  the  engineer 
and  fireman  to  do  this  was  gross  negligence. 
Deceased  was  not  negligent,  and  in  his  con- 
dition could  not,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the 
negligence  of  the  defendant  as  aforesaid." 
A  general  demurrer  to  the  petition  was  over- 
ruled, and  the  defendant  excepted. 

It  is  clear  that  the  decedent  was  a  tres- 
passer upon  defendant's  railway  track.  The 
mere  fact  that  "it  was  the  general  custom 
for  pedestrians  to  walk  along  and  near  the 
track  of  defendant,"  where  the  homicide  oc- 
curred, was  not  sufficient  to  show  that  the 
employes  of  the  company  in  charge  of  the 
train  were  bound  to  anticipate  that  he  or 
other  persons  might  be  upon  the  track  at 
that  place,  so  as  to  impose  upon  the  em- 
ployes a  duty  to  take  such  precautions  to 
prevent  injury  to  persons  who  might  be  up- 
on the  track  as  would  meet  the  requirements 
of  ordinary  care  and  diligence.  Under  the 
facts  alleged,  the  general  rule  as  to  tres- 
passers upon  a  railway  track  applies;  that 
is,  the  duty  of  observing  ordinary  care  and 
diligence  for  his  protection  does  not  devolve 
upon  the  agents  of  the  company  in  charge 
of  the  train,  until  his  presence  upon  the 
track  becomes  known  to  them.  It  was  not 
alleged  that  such  agents  of  the  company 
knew  of  the  presence  of  the  decedeat  upon 
its  track  before  he  was  run  over,  nor  does 
it  appear  from  the  petition  whether  a  few 
or  many  pedestrians  were  accustomed  to 
walk  along  or  near  the  defendant's  track  at 
the  place  of  the  homicide.  Moreover,  it 
appears  from  the  petition  that  the  defendant 
was  "walking  along  the  right  of  way  of  said 
company,  and  suddenly  became  ill  and  un- 
able to  go  further,  and  sat  down  on  the  end 
of  a  cross- tie  in  a  foot  or  so  of  the  track, 
where  he  soon  became  very  ill  and  was  un- 
conscious, and  that,  in  this  condition,  the 
train  of  defendant  came  upon  him  and  killed 
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blm."  This  la  not  a  case,  therefore,  where 
the  deceased  suddenly  became  tmconsdoQS 
from  illness,  and  was  thereby  caused  to  In- 
volnntarily  fall  upon  the  track,  or  where, 
while  walking  on  the  track,  he  suddenly  be- 
came ill  and  unconscious,  and  while  uncon- 
scious sat  down  on  the  track;  but  it  is  a 
case  where  the  decedent,  whUe  walking  along 
the  right  of  way  of  the  railway  company, 
not  necessarily  on  the  tra(^,  suddenly  be- 
came ill,  and,  being  unable  to  go  further, 
thereupon  voluntarily  went  upon  the  trac^, 
and  sat  down  on  the  end  of  a  cross-tie,  and 
subsequently  became  unconscious,  thus  show- 
ing that  he  was  grossly  negligent  in  volunta- 
rily, and  without  even  apparent  necessity, 
placing  himself  in  such  a  perilous  position.  It 
is  therefore,  for  the  reasons  above  stated,  very 
dear  to  us  that  the  court  erred  in  not  sus- 
taining the  general  demurrer  to  the  petition. 
'  [2]  2.  The  second  headnote  needs  no  elab- 
oration. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BEX3K,  J.,  absent,  and  HILL,  J., 
not  presiding. 


(137  Ga.  119) 

MILLER  et  aL  v.  BUTLER. 
(Supreme  Court  of  Georgia.     Nov.   IS,  1911.) 

(8yUahu9  hp  the  Court.) 

Exceptions,  Bill  of  ((  43*)  —  Dismissal — 
TiMB  fob  Pbbssnting  Bill  of  Excep- 
tions. 

It  appearing  that  the  judgment  complained 
of  was  rendered  in  vacation  on  July  19,  1911, 
and  that  the  bill  of  exceptions  was  tendered  to 
the  presiding  judge  on  August  19,  1911,  31  days 
thereafter,  the  writ  of  error  must  be  dismissed 
because  of  the  failure  to  present  the  bill  of  ex- 
ceptions within  the  time  required  by  law.  Mer- 
tins  V.  Pritchard.  135  Ga.  643,  70  a  E.  328; 
Civil  Code  1910,  |  15152. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  §  72% ;  Dec.  Dig.  {  43.*] 

Error  from  Superior  Gourt«  Troup  Coun- 
ty;  B.  W.  Freeman,  Judge. 

Action  between  F.  M.  Miller  and  others 
and  H.  C.  Butler.  From  the  judgment,  Mil- 
ler and  others  bring  error.    Dismissed. 

Wm.  H.  Terrell,  for  plaintiffs  in  error.  F. 
M.  Longiey,  for  defendant  in  error. 

BILL,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  BECK,  J.,  ab- 


as?  Oa.  96) 

REMINGTON,  Ordinary,  v.   HOPSON  et  al. 

ROUNTREE  v.  REMINGTON,  Ordinary. 

WILrSON  V.  SAME. 

(Supreme  Court  of  Georgia.     Nov.  15,  1911.) 

(8yllahu9  by  the  Court,) 

1.  Guardian  and  Ward  (§§  175,  182*)— I/Ia- 
BiLiTiBS  or  Sureties— Actions— Parties. 
Where  a  guardian's  bond  was  executed  for 
a  specified  amount,  and  subsequently,  after  one 


of  the  sureties  had  died  leavine  an  insolvent  es- 
tate, and  other  property  had  come  into  the 
hands  of  the  guardian,  the  mother  of  the  wards, 
being  one  of  the  sureties  on  the  bond  instituted 
a  proceeding  under  Civil  Code  1910,  §{  3049, 
3050.  to  require  the  guardian  to  give  other  and 
additional  security,  and  on  his  failure  to  do  so 
to  have  the  letters  of  guardianship  revoked  and 
another  person  appointed,  and  in  this  proceed- 
ing an  order  was  granted  requiring  the  guardian 
to  give  other  and  sufficient  security,  etc,  and 
the  guardian  subsequently  executed  a  new  bond 
for  a  less  amount,  with  new  sureties,  such  sec- 
ond bond  was  cumulative,  and  the  sureties 
thereon  were  cosureties  with  those  on  the  first 
bond  for  any  past  or  future  waste. 

(a)  In  a  suit  by  the  obligee  against  the  sure- 
ties on  the  second'  bond  for  a  devastavit,  those 
on  the  first  bond  were  not  necessary  parties, 
and  in  the  absence  of  equitable  grounds  the 
sureties  on  the  second  bond  were  not  entitled  to 
have  those  on  the  first  bond  made  parties  to 
the  suit  for  the  purpose  of  adjusting  the  rights 
between  the  several  sureties. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  |(  175,  182.*] 

2.  Pleading  (§  3e2*)— Striking  Out  Matter. 

In  a  suit  of  the  character  mentioned  in  the 
preceding  headnote,  it  was  error  for  the  judge 
to  refuse  to  strike  so  much  of  the  pleas  of  the 
sureties  on  the  second  bond  as  sought  to  set  up 
the  invalidity  of  the  bond,  on  the  ground  that 
it  misrecited  the  date  of  the  appointment  of  the 
guardian. 

[Ed.  Note.— For  other  cases,  see  Pleading* 
Cent  Dig.  §§  1147-1156 ;  Dec.  Dig.  §  362.*] 

3.  Pleading  (§  362*)— Striking  Out  Matter. 

Where,  in  a  suit  on  a  guardian's  bond 
against  the  principal  and  sureties,  the  sureties 
denied  the  amount  of  the  liability  alleged,  the 
fact  that  upon  the  trial  the  amount  of  the  de- 
vastavit committed  by  the  guardian  was  agreed 
upon  by  the  parties  did  not  make  it  erroneous  to 
refuse  to  strike  from  the  answer  the  denial  of 
such  amount. 

[E3d.  Note.— For  other  cases,  see  Pleading* 
Cent.  Dig.  |§  1147-1165 ;    Dec.  Dig.  |  362.*1 

4.  Pleading  (§  362*>— Striking  Out  Matter. 

Where  a  plaintiff  brought  suit  on  a  guard- 
is  n's  bond,  and  in  one  paragraph  of  his  petition 
alleged  that  the  defendants  were  indebted  to  him 
in  a  certain  amount,  without  more,  and  one  of 
the  defendants  denied  it.  there  was  no  merit  in 
a  motion  to  strike  sucn  responsive  part  of  a 
paragraph  of  the  answer,  on  the  ground  that 
"a  simple  denial  of  the  indebtedness  is  not  a 
legal  defense  to  a  suit  on  a  bond." 

[Ed.  Note.— For  other  cases,  see  Pleading^ 
Dec  Dig.  i  362.*] 

5.  Appeal  and  Error  (|  1078*)  —  Rbvibw — 
Abandonment  of  Assignicents. 

Where  a  plaintiff  causes  to  be  certified  ex- 
ceptions pendente  lite,  assigning  error  uix)n  nu- 
merous rulings  of  the  court,  and  in  the  main  bill 
of  exceptions  assigns  error  on  the  pendente  Ute 
exceptions  and  the  overruling  of  a  motion  for 
new  trial,  and  in  hlB  brief  states  that  he  'in- 
sists upon  each  and  every  assignment  of  error, 
but  because  of  the  fact  that  many  of  these  are 
practically  identical,  and  some  overlap  others, 
the  errors  complained  of  will  be  classified  and  in- 
sisted upon  in  the  following  questions."  and  fol- 
lowing this  statement  are  grouped  the  various 
legal  propositions  insisted  upon,  an  assignment 
of  error,  not  embraced  in  such  legal  proposi- 
tions as  stated,  nor  otherwise  alluded  to  in  the 
brief,  will  be  treated  as  abandoned. 

[Eid.  Note.-^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  425^-4261;  Dec  Dig.  | 
1078.^] 
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6.  OUABDIJjr    AND    WABD    (|    178^)— LilABZLI- 

TIX8  ozf  BoiTDa— Extent  or  Liability. 
Under  the  pleadings  and  evidence,  if  the 
plaintiff  were  entitled  to  recover  at  all,  he  was 
entitled  to  recover  from  each  of  the  sureties  on 
the  second  bond  the  foil  amount  of  the  devasta- 
vit; and  it  was  erroneous  as  to  him  to  divide 
the  devastavit  and  find  in  his  favor  only  a  part 
against  the  sureties  on  such  bond,  and  a  part 
against  the  sureties  on  the  first  bond. 

W;Ed.  Note;— For  other  eases,  see  Qnardian  aiitf 
ard,  Dec.  Dig.  |  173.*] 

7.  GUABDIAN  AND  WABD  (|§  175,  182*)— LIA- 
BILITIES OF  SUBETIB9— Actions— Pasties. 

The  second  bond  was  s[iven>  under  an  or- 
der granted  by  the  ordinary  m  a  proceeding  for 
additional  security,  under  Civil  Code  1910,  |i 
3049,  8050,  and  was  merely  cumulative  to  the 
first,  and  did  not  operate  to  discharge  one  of 
the  sureties  on  the  first  bond  under  an  order 
previously  granted  by  the  ordinary  in  a  pro- 
ceeding for  a  discharge  under  Civil  Code  1910, 
I  305^  The  sureties  on  both  bonds  were  co- 
sureties in  proportion  to  the  amounts  of  the  re- 
spective bonds ;  but  the  suit  being  at  law,  and 
the  plaintiff  not  having  elected  to  «ae  the  sure- 
ties on  the  first  bond,  and  no  equitable  reasons 
beinz  alleged  which  would  authorise  the  sureties 
on  the  second  bond  to  require  those  on  the  first 
bond  to  be  made  parties,  it  was  erroneous  for 
the  jud^e,  over  objection  of  one  of  the  latter,  to 
order  that  the  one  so  objecting  be  made  a  party. 

[Ed.  Note.-— For  other  cases,  see  Guardian  and 
Ward,  Dec  Dig.  SS  175, 182.*] 

8.  Appbal  and  Erbob  (f  973*)— Reyiew— Dis- 
cbetion  of  Trial  Court  —  Direction  of 
Verdict. 

While  a  trial  judge  may,  within  the  restric- 
tions prescribed  by  Civil  Code  1910,  (  5926,  di- 
rect a  verdict,  this  court  will  in  no  case  reverse 
a  judgment  refusing  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent.  Dig.  |  3846 ;  Dec.  Dig.  {  973.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty; G.  A.  Whittaker,  Judge  pro  hac. 

Action  by  C.  H.  Remington,  Ordinary,  for 
use,  etc.,  against  J.  W.  Hopson  and  others. 
From  the  judgment,  plaintiff  and  defendants 

5.  H.  Rountree,  as  executor,  and  Mrs.  Jessie 
B.  Wilson  bring  separate  writs  .of  error. 
Judgment  reversed  on  main  bill  of  excep- 
tions and  cross-bill  of  exceptions  filed  by  de- 
fendant Mrs.  Jessie  B.  Wilson,  and  affirmed 
on  the  cross-bill  of  exceptions  filed  by  de- 
fendant Rountree. 

Stanley  S.  Bennet  and  L.  W.  Branch,  for 
plaintifr.  W.  H.  Grlflln,  H.  A.  Mathews,  Bd- 
mondson  ds  Bdmondson,  and  J.  D.  Wade^  for 
defendants. 

ATKINSON,  J.  On  January  4,  1892,  J. 
W.  Hopson  was  appointed  guardian  of  the 
person  and  property  of  Willie  Lee  Hopson 
and  Ralph  B.  Hopson,  minor  children  of  I. 
B.  Hopson,  deceased.  Aa  such  guardian  he 
executed  bond.     Subsequently,  to  wit,  July 

6,  1896,  on  application  of  Mrs.  Jessie  B. 
Wihson,  formerly  Hopson,  the  mother  of  the 
wards,  who  had  signed  as  one  of  the  sure- 
ties on  ths  bond  above  mentioned,  the  guard- 
ian, by  order  of  the  ordinary,  executed  a 
second  bond,  with  a  different  set  of  suretieB. 
Afterwards,  upon  an  all^^  deyastavlt,  the 


ordinary,  disregarding  the  first  bond,  insti- 
tuted suit  against  the  principal  and  the 
sureties  on  the  second  bond  only.  No  demur- 
rer was  filed,  but  the  defendants  Cicero  N. 
WUliams,  Wesley  W.  Wade,  A.  J.  Conoly, 
and  2L  T.  Knight,  uniting  in  one  answer, 
wliieh  was  afterwards  amended,  and  Mrs. 
Hannah  Matthews,  as  executrix  of  S.  M. 
Matthews,  making  a  separate  answer,  which 
was  afterwards  amended,  and  S.  H.  Roun- 
tree, as  executor  of  the  will  of  Mitchell 
Brice,  making  a  separate  answer,  which  was 
afterwards  amended,  among  other  things,  set 
up  the  existence  of  the  first  bond,  and  cer- 
tain defenses  which  will  be  stated  in  this 
opinion,  and  prayed  that  the  sureties  on  the 
first  bond  be  made  parties,  etc.  By  order 
of  the  court  the  sureties  on  the  first  bond 
were  made  parties,  and  one  of  them,  Mrs. 
Jessie  B.  Wilson,  excepted  pendente  lite  to 
the  order  making  her  a  party.  The  plain- 
tiff mored  to  strike  certain  portions  of  the 
several  answers  of  the  defendant  sureties  on 
the  second  bond,  and  excepted  pendente  lite 
to  the  order  of  refusal. 

At  the  trial  certain  evidence  was  intro- 
duced, in  addition  to  an  agreed  statement  of 
facts.  By  the  terms  of  the  latter  the  amount 
of  the  devastavit  was  agreed  upon.  The 
verdict  declared,  among  other  things,  for  the 
plaintiff  for  that  amount,  but  prorated  it  in 
such  manner  as  to  make  it  a  finding  against 
the  sureties  Jointly  on  the  first  bond  for  a 
part  thereof,  and  against  the  sureties  on  the 
second  bond  for  the  balance,  thus  falling  to 
charge  the  sureties  on  either  bond  for  the 
full  amount  of  the  devastavit  The  plaintiff 
moved  for  a  new  trial,  on  the  general 
grounds,  which  was  refused,  and  he  except- 
ed. In  the  bill  of  exceptions,  in  addition  to 
assigning  error  on  the  judgment  refusing 
a  new  trial,  error  was  also  assigned  by  the 
plaintiff  on  his  exceptions  pendente  lite  to 
the  Judgment  refusing  to  strike  certain  por- 
tions of  the  answers.  The  defendant  Mrs. 
Jessie  B.  Wilson  filed  a  cross-bill  of  excep- 
tions, assigning  error  on  her  exceptions  pen- 
dente lite  to  the  order  making  her  a  party. 
S.  H.  Rountree,  as  executor  of  the  estate  of 
Mitchell  Brice,  filed  a  separate  cross-bill  of 
exceptions:  but  his  only  assignment  of  error 
was  upon  his  exceptions  pendente  lite  to  the 
refusal  of  the  Judge  to  direct  a  verdict  in  his 
f&vor. 

[1]  1.  The  main  bill  of  exceptions  assigned 
error  on  exceptions  pendente  lite  filed  by  the 
plaintiff  in  the  trial  court,  which  complained 
of  the  refusal  to  strike  certain  parts  of  the 
answer  of  S.  H.  Rountree,  as  executor  of  the 
estate  of  Mitchell  Brice,  and  also  certain 
parts  of  the  answers  of  Cicero  M.  Williams, 
Wesley  W.  Wade,  A.  J.  Conoly,  and  Z.  T. 
Knight,  all  of  whom  were  sureties  on  the 
second  bond,  and  also  a  part  of  the  answer 
of  Mrs.  Hannah  Matthews,  as  executrix  of 
the  will  of  S.  M.  Matthews,  whose  testator 
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was  also  a  surety  on  the  second  bond.  The 
parts  of  the  several  answers  referred  to  set 
up  the  existence  of  the  first  bond,  and  al- 
leged that,  if  the  sureties  on  the  second 
bond  were  liable  at  all,  they  were  not  liable 
for  the  waste  committed  prior  to  the  date  of 
their  bond,  but  only  liable  jointly  and  rat- 
ably with  the  sureties  on  the  first  bond  for 
waste  committed  since  the  date  of  the  sec- 
ond bond,  and  prayed  that  the  sureties  on 
the  first  bond  be  made  parties  to  the  ac- 
tion, so  that  the  liabilities  of  all  the  sureties 
might  be  determined  in  one  action,  thus 
avoiding  circuity  of  action  and  a  multiplici- 
ty of  suits.  The  ground  to  strike  the  parts 
Of  the  answers  above  referred  to  was  that, 
as  a  matter  of  law,  the  sureties  on  the  first 
bond  were  not  jointly  liable  with  the  sureties 
on  the  second  bond,  and  that  the  sureties  on 
the  second  bond  were  liable  for  past  as  well 
as  future  waste. 

The  first  bond  was  for  $40,000.  The  sec- 
ond, which  was  executed  some  three  years 
later,  was  for  $30,000.  The  two  bonds  were 
of  character  as  will  be  indicated,  and  were 
executed  under  the  circumstances  following, 
that  is  to  say:  In  1893  Mrs.  Hopson,  the 
mother  of  the  wards,  who  had  signed  as  one 
of  the  sureties  on  the  first  bond,  filed  with 
the  ordinary  a  petition  alleging  that  John 
S.  Hopson,  one  of  the  sureties  and  the  lar- 
gest property  owner  who  had  signed  the  bond, 
had  died;  that  she  was  the  mother  of  the 
two  minors,  and  desired  that  the  estate  of 
her  husband  be  protected  by  giving  a  sol- 
vent bond;  that^she  was  alarmed  about  the 
result  of  her  suretyship,  and  thought  herself 
in  great  danger  of  suffering  therefrom.  She 
prayed  that  the  court  of  ordinary  would  pass 
an  order  requiring  the  guardian  to  relieve 
her  from  the  bond,  and  also  give  new. and 
additional  security,  so  that  she  might  be 
saved  harmless.  A  rule  nisi  was  issued,  and 
at  the  October  term  an  order  was  passed 
that  Mrs.  Hopson,  who  had  become  Mrs. 
Wilson  by  a  second  marriage,  **be  relieved 
as  a  security  on  J.  W.  Hopson's  bond/'  and 
that  the  guardian  be  required  to  give  ad- 
ditional security  at  the  next  term  of  court. 
This  was  a  proceeding  under  section  3052  of 
the  Civil  Code  of  1910.  By  that  section  it 
is  provided,  however,  that  "such  discharged 
surety  shall  be  relieved  only  from  the  time 
the  new  security  shall  be  given,"  and  that, 
"if  new  security  is  not  given,  and  the  guard- 
ian's trust  is  revoked,  the  discharged  surety 
shall  be  bound  for  a  true  accounting  of  such 
guardian  with  the  new  guardian,  or  his 
ward  if  no  other  guardian  is  appointed."  It 
appears  that  no  bond  was  given,  and  no 
new  guardian  appointed.  Thus  the  matter 
stood  until  1896,  when  Mrs.  Wilson  again 
filed  a  petition  in  the  court  of  ordinary.  In 
this  she  recited  the  appointment  of  the 
guardian,  his  qualification,  and  the  giving 
of  the  bond,  and  the  filing  of  the  former  pe- 
tition by  her,  and  that  the  ordinary  had 
passed  an  order  discharging  her  as  a  surety 


from  all  further  liability.  She  also  alleged 
that  J.  S.  Hopson,  a  surety  on  the  bond,  died 
leaving  an  insolvent  estate,  as  she  was  in- 
formed, and  that  the  guardian  had  received 
for  his  wards,  otherwise  than  from  tbe 
guardian  estate,  money  amounting  to  $10,- 
000.  She  charged  that  the  security  on  tlie 
bond  was  insufOLcient,  and  prayed  an  order 
requiring  the  guardian  "to  give  other  and 
additional  security,  and  on  his  failure  to  do 
so  to  revoke  his  letters  of  guardianship  and 
appoint  some  other  person  in  his  place.** 
Upon  hearing  this  petition  the  ordinary 
passed  an  order  requiring  the  guardian  *'to 
give  other  and  sufilcient  security  as  guard- 
ian for  Balph  and  Willie  Lee  Hopson,"  and 
declared  that  on  his  failure  to  do  so  his  let- 
ters of  guardianship  should  be  revoked.  It 
was  under  this  order  that  the  second  bond 
was  given.  The  petition  did  not  allege  a 
failure  to  obey  the  former  order  and  ask 
the  removal  of  the  guardian.  On  the  con- 
trary, she  sought,  for  various  reasons,  not 
to  relieve  herself,  but  to  secure  the  wards. 
From  a  consideration  of  the  petition  and 
order,  the  second  proceeding  was  under  Civil 
Code  1910,  §§  3049,  3050.  It  was  not  a  pro- 
ceeding merely  to  have  an  additional  bond 
given  on  account  of  new  property  which  had 
accrued  to  the  wards;  but,  in  view  of  the 
decrease  in  the  security  of  the  original  bond 
and  of  the  increase  of  property  in  the  hands 
of  the  guardian,  it  was  a  proceeding  to  re- 
quire new  and  additional  security,  as  pro- 
vided in  the  sections  last  cited.  The  second 
bond  had  the  form  of  a  guardian's  bond  giv- 
en upon  an  appointment  then  made. 

Under  these  circumstances,  was  the  sec- 
ond bond  cumulative,  and  were  the  sureties 
on  it  cosureties  with  those  on  the  first  bond, 
relatively  to  past  as  well  as  future  waste, 
and  were  the  sureties  on  the  second  bond  en- 
titled to  'have  the  liabilities  between  them- 
selves and  the  sureties  on  the  first  bond  ad- 
justed and  declared  in  this  suit?  Section  3049 
of  the  Civil  Code  states  that,  upon  ascertain- 
ment that  the  original  bond  is  insufficient,  "it 
shall  be  the  duty  of  the  ordinary  to  give  to 
the  guardian  notice  to  come  forward  at  the 
next  term  of  the  court  and  give  additional  se- 
curity to  said  ordinary,  or  give  a  new  bond 
with  good  securities."  If  new  securities  had 
been  added  to  the  first  bond,  it  is  clear  that 
they  would  have  been  (Cosureties  with  those 
already  on  it  The  fact  that  the  additional 
security  was  given  in  the  form  of  a  new 
bond  for  the  proper  conduct  and  accounting 
of  the  guardian  did  not  prevent  the  two 
bonds  from  being  cumulative.  Neither  this 
statute  nor  section  3050  provides  for  dis- 
charging one  set  of  sureties  and  substituting 
another,  but  for  adding  security  to  that 
which  has  already  been  given.  The  original 
bond  remains  of  force,  and  the  new  bond  Is 
cumulative  or  additional  security  for  the 
benefit  of  the  wards.  As  between  the  obligee 
of  the  bonds  and  the  sureties  on  them,  all 
are  liable  for  a  devastavit  to  the  extent  of 
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tbe  bonds  which  they  respectively  signed  for 
past  as  well  as  fnture  waste.  As  among 
themselves,  they  occupy  the  position  of  co- 
sureties, and  the  liabilities  of  the  sureties  on 
the  two  bonds  are  in  proportion  to  the  sis&e 
of  such  bonds.  Huson  v.  Green,  88  Ga.  722, 
16  S.  E.  255;  Stewart  v.  Johnson,  87  Ga. 
97,  13  S.  E.  258 ;  Schouler  on  Domestic  Re- 
lations, (367;  4  Field's  Briefs,  §  54.  Per- 
haps the  plaintiff  might  have  brought  suit 
on  both  bonds,  but  he  did  not  elect  to  do 
so,  as  did  the  plaintiff  in  the  case  of  Sut- 
toa  V.  Williams,  77  Ga.  570,  1  S.  E.  175,  in 
which  there  was  a  discharge  of  a  surety  un- 
der section  3052.  He  sued  only  the  last 
bond.  While  they  were  cumulative  securi- 
ties, he  could  not  be  compelled  to  sue  on 
both  at  law,  unless  there  were  special  equi- 
table reasons  which  would  require  the  bring- 
ing in  of  all  the  sureties,  but  he  could  pro- 
ceed against  the  sureties  on  one  bond.  He 
has  prayed  no  judgment  against  the  sure- 
ties on  the  first  bond.  Can  the  defendants, 
who  were  sureties  on  the  second  bond,  do 
80  for  him,  and  obtain  a  Judgment,  not  for 
themselves  alone,  but  for  the  plain tifT?  If 
not,  then  the  result  of  bringing  in  the  sure- 
ties on  the  first  bond  would  be,  not  the  ren- 
dition of  a  Judgment  against  them  in  favor 
of  the  plaintiff,  but  the  entering  of  a  Judg- 
ment on  the  second  bond,  and  a  mere  side 
adjudication  that  the  defendants  and  the 
sureties  on  the  first  bond  stood  in  a  certain 
relationship.  We  do  not  think  that  the  sure- 
ties on  the  first  bond  were  necessary  parties 
to  the  plaintiffs  suit  on  the  second  bond, 
so  that  the  sureties  on  it  could  compel  the 
plaintiff  to  bring  them  in  as  codefendants 
and  sue  them  at  the  same  time.  Indeed,  the 
sureties  on  the  second  bond  have  not  at- 
tempted to  do  so,  but  have  simply  prayed 
that  the  sureties  on  the  first  bond  be  brought 
into  the  action  as  parties,  so  as  to  save  a 
multiplicity  of  suits.  No  sufficient  reason 
for  equitable  relief  is  alleged  by  the  sure- 
ties on  the  second  bond,  and  they  show  no 
right  to  require  them  to  be  made  parties. 
If  there  is  any  right  of  contribution  between 
the  sureties  on  the  respective  bonds,  that 
can  be  determined  in  a  proceeding  at  the 
proper  time  and  in  an  appropriate  way. 
This  case  is  somewhat  analogous  to  one 
where  a  plaintiff  might  bring  suit  upon  a 
Joint  and  several  liability  against  some  of 
the  obligees,  but  might  not  care  to  proceed 
against  all.  Those  sued  could  not  compel 
him  to  bring  in  the  others,  nor  could  they 
themselves  bring  them  into  the  plaintiff's 
suit,  merely  because  there  might  be  a  right 
of  contribution  after  a  recovery  by  the  plain- 
tiff. HcDougald  v.  Maddox,  17  Ga.  52;  Mc- 
Dougald  ▼.  Maddox,  32  Ga.  63. 

[2]  2.  The  main  bill  of  exceptions  also 
complained  of  the  refusal  of  the  Judge  to 
strike  certain  parts  of  the  answers  of  the  de- 
fendant* named  in  the  preceding  division, 
which  set  up  that  the  second  bond  was  void 
because  it  contained  a  false  recital  as  to 


the  date  of  the  appointment  of  the  guard- 
ian; it  being  recited  that  he  W€ls  appointed 
on  the  date  of  the  execution  of  the  bond, 
which  was  the  6th  day  of  July,  1896;  where- 
as, in  fact,  the  appointment  had  been  made 
more  than  four  years  previously,  to  wit,  in 
1892.  The  ground  of  the  motion  to  strike 
was  that  the  defendants,  having  signed  the 
bond,  were  estopped  from  denying  its  recit- 
als. On  this  point  the  answer  of  Mrs.  Matth- 
ews went  further  than  that  of  the  other 
defendants,  and  alleged  that  the  second  bond 
was  executed  with  the  express  understand- 
ing that  Hopson  on  the  date  of  that  bond 
W€Ui  appointed  guardian,  when  in  fact  he 
had  not  been  so  appointed,  and  had  not  since 
that  date  been  appointed,  and  therefore  that 
no  liability  could  have  arisen  on  the  bond 
against  her.  The  second  bond  having  been 
given  as  a  cumulative  bond,  in  the  manner 
already  recited,  the  sureties  thereon  were 
liable  for  any  devastavit  of  the  principal 
from  the  time  of  his  appointment,  and  not 
merely  from  the  time  the  bond  was  given. 
The  fact  that  the  bond  misreclted  the  date 
of  his  appointment,  stating  it  as  of  the  date 
of  the  bond,  did  not  change  this  or  make 
the  bond  invalid.  It  was  given  by  virtue  of 
proceedings  in  court,  under  an  order  of 
court  requiring  it.  In  response  to  such  or- 
der the  principal  and  his  sureties  gave  tbe 
bond,  and  satisfied  the  requirements  of  the 
court.  By  doing  so,  they  saved  the  guard- 
Ian  from  being  deposed  from  ofiice,  and  al- 
lowed him  to  proceed  with  his  administra- 
tion. If  In  so  doing  they  erroneously  re- 
cited the  time  of  his  appointment,  this  would 
not  relieve  them  from  the  burden  the  stat- 
ute imposed  upon  them.  The  judge  accord- 
ingly erred  in  refusing  to  strike  the  part  of 
the  answer  which  set  up  the  erroneous  re- 
cital in  the  bond  of  the  date  of  the  appoint- 
ment as  a  defense.  What  has  been  said 
applies  to  the  plea  of  Mrs.  Matthews,  as 
well  as  to  those  of  the  other  defendants. 

[31  3.  Error  was  also  assigned  upon  the 
refusal  of  tbe  judge  to  strike  a  part  of  the 
answer  of  certain  of  the  defendants  which 
set  up  that  in  the  proceeding  by  the  ordinary 
in  which  the  judgment  had  been  rendered 
declaring  a  devastavit  the  ordinary  did  not 
examine  the  return  of  the  accounts  of  the 
guardian  and  examine  witnesses,  as  alleged, 
but  that,  if  any  such  Judgment  was  signed 
at  the  time,  it  was  done  without  a  trial, 
and  without  the  introduction  of  evidence, 
and  therefore  that  the  Judgment  was  void; 
also  that,  if  the  guardian  owed  the  wards 
any  sum  at  the  date  of  the  judgment,  It  was 
greatiy  less  than  declared  by  the  ordinary. 
The  ground  of  the  motion  to  strike  such  part 
of  the  answers  was  that  ''the  amount  had 
been  agreed  upon  by  all  parties,"  and  the  de- 
fense was  "eliminated  by  consent".  There 
was  no  merit  in  this  motion. 

[4]  4.  Error  was  also  assigned  upon  the 
refusal  of  the  judge  to  strike  the  first  par- 
agraph of  the  answer  of  Mrs.   Matthews, 
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which  merdy  denied  that  "she  is  indebted 
in  any  sum  to  the  plaintiff  in  said  case  in 
manner  and  form  as  claimed."  The  ground 
of  the  motion  to  strike  was  because  a  sim- 
ple denial  of  the  indebtedness  is  not  a  legal 
defense  to  a  suit  on  a  bond.  This  answer 
was  merely  responsive  to  the  allegations  of 
a  paragraph  of  the  plaintiff's  petition,  which 
alleged  that  the  defendants  were  indebted  to 
him  in  a  certain  amount,  without  more. 
The  motion  to  strike  was  without  merit 

[5]  S.  One  of  the  exceptions  •  i)endente  lite 
upon  which  error  was  assigned  in  the  main 
bill  of  exceptions  complained  of  the  refusal 
of  the  Judge  to  strike  an  amended  plea  filed 
by  Wesley  W.  Wade  and  A.  J.  Conoly,  set^ 
ting  up  their  discharge  in  bankruptcy.  For 
reasons  indicated  in  the  fifth  headnote,  this 
assignment  of  error  will  be  treated  as  aban- 
doned. 

[8]  6.  The  last  assignment  of  error  in  the 
main  bill  of  exceptions  related  to  the  order 
of  the  court  oyerruling .  the  motion  for  a 
new  trial,  which  was  based  on  the  usual 
general  grounds.  The  verdict  which  was 
rendered  divided  the  liability  to  the  plaintiff 
between  the  sureties  on  the  two  bonds,  and 
also  included  matters  which  were  not  proper 
under  the  rulings  heretofore  made.  Under 
the'  pleadings  of  the  plaintiff,  if  he  were 
entitled  to  recover  at  all,  he  was  entitled  to 
recover  from  each  of  the  sureties  on  the 
second  bond  for  the  full  amount  of  the  dev- 
astavit, and  it  was  erroneous  as  to  the 
plaintiff  to  divide  the  devastavit,  and  find 
in  his  favor  only  a  part  against  the  sureties 
on  that  bond  and  a  part  against  the  sureties 
on  the  other  bond. 

[7]  7.  When  application  was  made  by  the 
defendant  sureties  on  the  second  bond  to 
have  the  sureties  on  the  first  bond  made 
parties  to  the  suit  for  the  purposes  mention- 
ed in  the  first  division  of  this  opinion,  Mrs. 
Jessie  B.  Wilson  filed  objections,  setting  up: 
(a)  Nonliability  to  the  plaintiffs;  (b)  that  she 
was  not  a  cosurety  with  the  defendants  on 
the  second  bond;  and  (c)  that  by  the  order 
of  the  ordinary  dated  July  6,  18d6  (to  which 
reference  has  been  made  in  the  first  divi- 
sion of  this  opinion),  the  sureties  on  the  sec- 
ond bond  were  given  by  the  guardian  as 
additional  sureties,  and  therefore  that  she 
was  released  and  discharged  as  a  surety  un- 
der authority  of  the  order  dated  September 
20,  1893  (which  has  also  been  referred  to  in 
the  first  division  of  the  opinion).  This  ob- 
jection was  overruled,  and  Mrs.  Wilson  was 
made  a  party.  Error  was  assigned  upon  this 
ruling  in  the  cross-bill  of  exceptions.  This 
assignment  of  error  is  controlled  by  the  rul- 
ings announced  in  the  first  division.  The 
second  bond  was  not  executed  under  the  or- 
der of  the  ordinary  passed  in  1893,  in  a  pro- 
ceeding under  section  8052  of  the  Civil  Code, 
but  under  the  subsequent  order  granted  in 


1896,  in  a  different  proceeding,  under  sec^ 
tions  30^  and  3050.  Mrs.  Wilson,  tiiere- 
fore,  was  not  discharged  as  a  surety,  but 
continued  to  be  such;  and,  the  second  bond 
being  merely  cumulative  to  the  first,  her  re- 
lation to  the  sureties  on  the  second  bond 
was  that  of  a  cosurety  in  proporticm  to  the 
amount  of  the  respective  bonds.  But  as  the 
plaintiff  did  not  sue  the  sureties  on  the  first 
bond,  and  no  equitable  reasons  appeared 
which  authorized  the  defendant  sureties  on 
the  second  bond  to  require  the  sureties  on 
the  first  bond  to  be  made  parties  to  the  suit, 
it  was  erroneous  for  the  court  to  pass  an 
order  making  them  partiea 

[8]  8.  S.  H.  Rountree,  aS  executor  of  the 
estate  of  Mitchell  Brice,  after  all  the  evi- 
dence was  submitted,  moved  the  court  to 
direct  a  verdict  in  his  favor,  and  in  a  sep- 
arate cross-bill  of  exceptions  assigned  er- 
ror upon  the  refusal  of  the  Judge  to  direct 
such  a  verdict.  While  the  trial  Judge  may, 
within  the  restrictions  prescribed  by  Civil 
Code  1910,  I  5926,  direct  a  verdict,  this  court 
will  in  no  case  reverse  him  for  refusing  to 
do  so.  Green  v.  Scurry,  134  Ga.  482,  68  S. 
E.  TT,  and  cases  cited  in  13  Mlchie's  Digest, 
565,  subsec.  D. 

Judgment  reversed  on  the  main  bUl  of  ex- 
ceptions and  the  cross-bill  of  exceptions  filed 
by  Mrs.  Wilson,  and  affirmed  on  the  cross- 
bill of  exceptions  filed  by  Rountree,  execu- 
tor. All  the  Justices  concur,  except  BECK, 
J.,  absent,  and  BILL,  J.,  not  presiding. 


(187  Go.  115) 
STRICKLAND  v.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  15,  1911.> 

(8yttahu9  Ity  the  Court.) 

1.  Canazf  AL  Law  (f  48*)— Defenses— Insan- 

ITT. 

If  one  voluntarily  becomes  intoxicated  by 
the  use  of  a  drug,  this  will  not  excuse  him  for 
the  commission  of  a  crime.  But  if  mania  or 
insanity,  though  caused  by  the  use  of  a  drug,  be 
permanent  and  fixed  in  character,  so  aa  to  de- 
stroy the  knowledge  of  right  and  wrong  aa  to 
the  act.  the  person  laboring  under  such  infirm- 
ity will  not  be  responsible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  53-^;   Dec.  Dig.  f  48.*] 

2.  Cbiminal  Law  (|S  488,  1169*)— Evioence— 
ExpSBT  Testimont- Harmless  Esbob. 

It  was  not  relevant  for  the  state's  counsel 
to  ask  an  expert  witness  for  the  accused  wheth- 
er, in  his  opinion,  a  physician,  who  treated  the 
accused  for  insanity  at  an  asylum  and  cured 
him,  could  tell  what  produced  it,  unless  the  evi- 
dence of  the  physician  effecting  the  cure  was 
introduced. 

(a)  The  admission  of  such  statement  in  evi- 
dence could  not  have  affected  the  verdict,  and 
furnishes  no  cause  for  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1076,  8137-^143 ;  Dec  Dig. 

§§  4^,  neo.*] 

3.  Homicide  (I  158^}— Evidenok— Thbeats. 

Conversations  of  the  accused  and  another 
person,  some  days  before  the  commission  of  the 
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homicide,  in  which  the  farmer  expreraed  aogxy 
and  threatening  eentiments  toward  the  decedent, 
were  admissible  to  show  the  state  of  mind  of 
the  accused  toward  the  person  whom  he  killed. 
There  was  no  error  in  admittinir  in  evidence 
the  ]>art8  of  the  conversations  which  rendered 
the  saying  of  the  accosed  intelligible  and  show- 
ed the  circumstances  under  which  they  were 
made. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  »  29^-296;    Dec  Dig.  f  168.*] 

4.  GBiMiNAii  Law  (§  452*)— EviDENCE—OPiir- 

lON    E/VIDB17CB— SA3VITT    OF  AOCU8XD. 

Where,  on  the  trial  of  a  person  indicted  for 
murder,  the  issue  was  one  of  sanity  or  insanity, 
and  the  sheriff  of  the  county  testified  that,  on 
the  day  the  decedent  died  and  the  day  after  he 
was  shot  the  accused  was  placed  in  the  charge 
of  the  witness  and  so  remained  in  jail  for  two 
or  three  months,  and  that  during  such  time  the 
witness  had  conversations  with  the  accused,  and 
observed  him  constantly,  with  a  view  of  ascer- 
taining and  determining  his  mental  condition, 
and  that  from  this  the  witness  was  in  a  posi- 
tion to  give  his  opinion  on  the  subject,  the  opin- 
ion of  the  witness,  based  on  such  facts,  that  the 
accused  was  insane  during  his  incarceration, 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (  1054 ;   Dec.  Dig.  |  452.*] 

5.  Criminal  Law  (S§  48, 1170*)— Capacitt  to 

COICHIT   CbIMX— WRIT  OF  EbBOS— HaBULESS 

Ebbob. 

Omitting  cases  of  delusional  Insanity, 
where  the  question  is  one  of  general  insanity, 
the  test  of  criminal  responsibility  is  whether 
the  accosed  had  sufficient  reason  to  distinguish 
between  right  and  wrong  as  to  the  act  about  to 
be  conmiitted. 

(a)  A  venr  thorough  investigation  as  to  the 
conduct  and  condition  of  the  accused  before, 
at  the  time  of,  and  after  the  commission  of  the 
homicide  having  been  had.  and  the  witness  men- 
tioned in  the  fourth  heaclnote  having  given  no 
tacts  from  which  irresi)onsibility  for  crime 
could  be  inferred,  the  rejection  of  his  mere  gen- 
eral opinion  that  the  accused  was  insane  while 
in  jail  will  not,  under  the  evidence,  require  a 
reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  53-58,  3145-^153;  Dec. 
Dig.  M  48,  1170.*] 

6.  Sufficiency   of  Evidence  —  Refusal  of 
New  TBLA.L. 

The  evidence  sustained  the  verdict,  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial. 

Error  from  Superior  Court,  Jeif  Davis 
County;  C.  B.  Cony  ens.  Judge. 

A.  D.  Strickland  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

J.  M.  Wilcox  and  W.  W.  Bennett,  for  plaln- 
tiff  in  error.  J.  H.  Thomas,  Sol.  Gen.,  and 
T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Strickland  was  convicted 
of  murder,  and  sentenced  to  imprisonment 
for  life.  He  moved  for  a  new  trial.  The 
motion  was  overruled,  and  he  excepted. 

[1]  1.  Voluntary  drunkenness  furnishes  no 
excuse  for  crime.  Penal  Code  1910,  §  89. 
The  mere  dulling  of  the  sensibilities,  excite- 
ment, or  temporary  frenzy  of  the  drunken 
man,  brought  about  by  his  voluntary  act,  will 
not  exense  him.  But  If  mania  or  insanity, 
'though  produced  by  drunkenness,  be  per- 


manent and  fixed,  so  as  to  destroy,  all  knowl- 
edge of  right  and  wrong,  then,  the  person 
thus  laboring  under  these  .Infirmities  would 
not  be  responsible."  Beck  v.  State,  76  Ga. 
452,  470.  Whether  one  voluntarily  intoxi- 
cates himself  with  alcoholic  liquor,  or  with  a 
drug,  would  make  no  difference  in  principle. 
The  charge  of  the  judge  was  subst^tially  to 
this  effect,  and  there  was  sufficient  evidence 
to  authorize  it. 

[2, 3]  2,  &  The  headnotes  sufficiently  state 
the  rulings. 

[4]  4.  The  defendant  introduced  the  sheriff 
as  a  witness.  As  set  out  in  the  motion  for 
a  new  trial,  he  testified  that  on  Sunday  after 
the  homicide  (the  decedent  having  been  shot 
on  Saturday  afternoon,  and  having  died  on 
Sunday  morning)  the  defendant  was  placed  in 
his  charge  as  a  prisoner,  and  so  remained  for 
two  or  three  mouths,  and  was  kept  in  jail  by 
him;  that  during  that  time  the  witness  had 
frequent  conversations  with  and  constantly 
observed  the  defendant,  with  a  view  of  ascer- 
taining and  determining  the  mental  condition 
of  the  latter;  and  that,  from  these  observa- 
tions and  conversations,  he  was  in  a  position 
to  give  his  opinion  on  that  subject  The  court 
refused  to  let  him  give  his  opinion.  Counsel 
for  defendant  stated  that  he  expected  to 
prove  by  the  witness  that  In  his  opinion  the 
defendant  was  insane,  and  that  such  was  his 
condition  on  the  day  after  the  homicide. 
Sanity^  or  insanity  is  a  proper  subject  for 
opinion  evidence.  In  Buch  a  case  "any  wit- 
ness may  swear  to  his  opinion  or  belief,  giv- 
ing his  reasons  therefor.'*  Code  1910,  §  5874. 
An,  expert  witness  may  base  his  opinion  on 
a  hypothetical  statement  of  facts,  and  may 
state  his  opinion,  without  giving  reasons. 
That  the  statement  of  facts  or  reasons  given 
by  the  sheriff  as  a  basis  for  his  opinion  as  a 
nonexpert  witness  was  sufficient  to  authorize 
the  admission  of  such  opinion  is  decided  by 
former  rulings  of  this  court  Wlthrow  v. 
State,  136  Ga.  887, 71  S.  B.  139  (1911) ;  Potto 
V.  House,  6  Ga.  S2S4  (4),  836  et  seq.,  50  Am. 
Dec.  329;  Choice  v.  State,  31  Ga.  424,  465, 
466;  Central  R.  St  Banking  Co.  v.  Kelly,  58 
Ga.  107,  111;  Taylor  v.  State,  83  Ga.  647,  10 
S.  B.  442;  Hemdon  v.  State,  HI  Ga.  178, 
36  S.  E.  634. 

In  Bowden  v.  Achor,  95  Ga.  245,  22  S.  Bw 
254,  the  abstract  rule  was  announced  that  it 
was  not  admissible  for  a  witness  who  is  not 
an  expert  in  such  matters  to  testify  to  his 
opinion  with  ref^ence  to  the  mental  capacity 
of  another,  without  stating  the  facts  upon 
which  that  opinion  is  based.  No  applica- 
tion of  it  was  made,  nor  was  it  declared  what 
was  as  sufficient  statement  of  reasons  to  fur- 
nish a  basis  for  admitting  the  opinion  of  a 
nonexpert  In  W^ch  v.  Stipe,  95  Ga.  762,  22 
S.  B.  670,  the  rule  was  again  announced,  and 
ito  application  carried  quite  far,  under  the 
facte  of  the  case.  It  was  held  that  a  mother 
could  not  testify  that  her  deceased  daughter 
was  of  unsound  mind,  although  it  appeared 
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that  the  two  had  lived  together  during  the 
entire  lifetime  of  the  daughter,  about  40 
yean;  'the  mother  herself  not  giving  any 
reason  whatever  arising  from  their  relation- 
ship or  the  long  association  between  them, 
or  stating  any  fact  upon  which  her  opinion 
as  to  the  daughter's  mental  condition  was 
based."  In  the  opinion  it  was  said  that  if 
the  witness  had  detailed  any  of  the  pecu- 
liarities, mental  or  otherwise,  and  based  the 
opinion  which  she  did  express  upon  such  ob- 
servation, it  would  have  been  admissible,  and 
that  if,  without  this,  **she  had  stated  the 
fact  of  such  association,  and  distinctly  re- 
ferred her  opinion  to  that  for  its  basis,  by 
saying  that  it  was  her  opinion,  derived  from 
such  association,  that  her  daughter  was  of 
unsound  mind,  such  opinion  might  have  been 
competent" 

In  Graham  v.  States  102  Ga.  650,  29  S.  B. 
582,  an  extraordinary  motion  for  a  new  trial 
was  made  on  the  ground  of  newly  discovered 
evidence,  set  forth  in  an  affidavit  stating  that 
the  accused  **is  of  unsound  mind'*;,  that  he 
was  easily  excited,  and,  when  under  such  ex- 
citement, the  witness  "would  not  consider 
him  responsible  for  his  actions."  The  state- 
ment that  the  accused  "is"  of  unsound  mind 
was  considered  as  referring  to  the  time  when 
the  affidavit  was  made;  the  opinion  of  the 
witness  that  the  accused  was  not  "respon- 
sible  for  his  acts"  was  held  inadmissible: 
and  the  general  opinion  that  the  accused  was 
of  unsound  mind  was  then  considered  on  the 
assumption  that  it  referred  to  the  time  of 
the  homicide.  It  was  said  arguendo  that 
this  would  not  have  been  admissible  in  evi- 
dence without  the  reasons  on  which  It  was 
based,  and  finally  it  was  held  that,  if  such 
opinion  would  have  been  admissible  in  evi- 
dence, it  was  not  of  such  weight  as  to  re- 
quire the  grant  of  the  extraordinary  motion 
for  a  new  trial. 

These  decisions,  when  considered  in  con- 
nection with  the  facts  on  which  they  were 
based  and  the  exact  points  ruled,  do  not 
furnish  any  conflict  with  the  decisions  cit- 
ed in  support  of  the  ruling  now  made.  We 
hold  that  the  sherlfTs  opinion  was  admissible 
in  evidence.  The  opinion  of  a  competent  wit- 
ness that  the  accused  person  is  insane — of 
unsound  mind — ^is  admissible,  along  with  the 
other  evidence,  in  determining  whether  the 
insanity  reaches  the  point  of  legal  Irrespon- 
sibility. 

[5]  Under  the  facts  of  this  case,  however, 
we  do  not  think  the  exclusion  of  this  evi- 
dence requires  a  new  trial.  Omitting  cases 
of  paranoia  or  delusional  insanity,  and  deal- 
ing with  general  insanity,  the  test  of  crim- 
inal responsibility  established  in  this  state 
Is  whether  the  person  had  sufficient  reason 
to  distinguish  between  right  and  wrong,  in 
relation  to  a  particular  act  about  to  be  com- 
mitted. Roberts  v.  State,  3  Ga.  310;  Carr 
V.  State,  96  Ga.  285  (2),  22  S.  B.  570;  Flana- 
gan V.  State,  103  Ga.  619,  625,  30  S.  B.  550; 
Taylor  v.  State,  105  Ga.  746,  775,  31  S.  E. 


764.  Here  a  number  of  witnesses  were  ex* 
amined  as  to  the  acts  and  conduct  of  the  ac- 
cused and  his  condition  at  the  time  of,  be- 
fore, and  after  the  homicide.  Physicians  who 
examined  him  while  in  jail  and  the  officer 
who  arrested  him  were  Introduced  on  behalf 
of  the  accused.  A  very  full  examination  of 
the  question  of  insanity  was  had.  While 
there  was  evidence  tending  to  show  unsound- 
ness of  mind,  ttie  jury  did  not  believe  if 
showed  the  accused  to  have  been  incapable 
of  distinguishing  right  from  wrong  as  to  the 
act  which  he  committed,  at  the  time  of  Its 
commission. 

We  think  their  finding  was  warranted. 
The  sherUf  detailed  no  facts  showing  an  in- 
ability to  distinguish  between  right  and 
wrong.  His  mere  general  opinion  that  the 
accused  was  insane  while  In  jail,  not  even 
going  to  the  extent  of  giving  an  opinion  that 
the  accused  could  not  distinguish  right  from 
wrong,  could' hardly  have  changed  the  ver- 
dict. In  view  of  the  entire  evidence,  this 
ruling  does  not  require  a  reversal. 

5.  Nothing  In  the  motion  required  a  new 
trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  HIIi£i»  J.^ 
not  presiding. 


(187  Ga.  143) 
GABBETT  v.  HINMAN. 

(Supreme  Court  of  Georgia.     Nov.   16,  191L) 

(ByllahuM  hy  the  Court.) 

Refobhation    of    Instruments    (§    20*)  — 

Grounds— Mistake— Fraud. 

If  an  owner  of  land  agrees  to  sell  a  part 
of  it,  and  such  part  is  measured  by  her  agent 
and  the  purchaser  between  certain  fixed  bound- 
aries, and  the  purchaser  undertakes  to  prepare 
a  deed,  and  fraudulently  makes  the  description 
cover  the  entire  property,  instead  of  the  part 
sold,  and  the  owner  signs  the  deed  under  a  mis- 
take of  fact  as  to  what  it  includes,  which  is 
known  to  the  purchaser,  equity  may  reform  the 
deed,  so  as  to  make  It  describe  the  land  actually 
sold,  if  the  plaintiff  is  not  prevented  from  ob- 
taining relief  on  account  of  laches. 

(a)  There  was  enough  in  the  petition  to  set 
forth  a  case  of  the  character  indicated  in  the 
preceding  headnote,  and  the  petition  was  not 
subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  §5  79,  80 ;  Dec  Dig. 
§  20.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  by  Sarah  E.  Gabbett  against  George 
B.  ninman.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

W.  R.  Hammond,  for  plaintiff  in  error. 
Tye,  Peeples  &,  Jordan*  for  defendant  In  er- 
ror. 

LUMPKIN,  J.  Sarah  JSL  Gabbett  filed  her 
equitable  petition  against  George  B.  Hln- 
man,  seeking  to  obtain  reformation  of  a  deed. 
or,  if  this  were  not  granted,  to  recover  a 


•For  other  easM  ■••  uusi«  topic  and  secUon  NUMBKR  in  Dec  Di«.  A  Am.  Dig.  Key  No.  Series  it  Rep'r  indexee 


CkD 


OABBETT  y.  HINMAK 


925 


money  yerdict  The  court  dismissed  the  pe- 
ItitioD  on  general  demurrer,  and  the  plaintiff 
excepted. 

Equity  will  not  generally  reform  a  written 
contract  on  the  ground  of  mlstalce,  unless 
It  Is  shown  to  be  the  mistake  of  both  par- 
ties;  but  It  may  rescind  and  cancel  upon 
the  ground  of  mistalse  of  fact  material  to 
the  contract,  though  the  mistake  be  that  of 
one  party  only.  Civil  Code  1910,  (  4579.  In 
Wyche  y.  Oreene,  26  Ga.  415  (decided  In 
1858),  it  was  held  that  what  is  a  mistake 
on  one  side,  and  a  fraud  on  the  other,  is  as 
much  the  subject  of  correction  as  if  it  were 
a  mistake  on  both  sides.  This  decision  was 
rendered  before  the  adoption  of  the  first 
Code  in  this  state.  But  it  has  been  held 
Ithat  the  Code  did  not  alter  this  rule.  Shel- 
ton  ft  Co.  y.  Ellis,  70  Oa.  297;  Venable  y. 
Burton,  129  Ga.  537,  59  S.  E.  253;  Central 
of  Ga.  By.  Co.  y.  Gortatowsky,  123  Ga.  366, 51 
B.  B.  469;  Bridwell  y.  Brown,  48  Ga.  179; 
Civil  Code  1910.  |  4114,  par.  2.  The  mistake 
of  one  party  only  to  a  contract,  without 
mistake  or  fraud  of  the  other  party  in  ref- 
erence to  the  same  matter,  will  not  author- 
ize reformation  of  a  written  contract.  To 
reform  the  contract  under  such  circumstanc- 
es, so  as  to  correct  the  mere  error  of  one 
party,  would  be,  in  effect,  to  make  a  con- 
tract which  the  parties  did  not  make  for 
themselves.  If  land  is  sold  by  the  entire 
tract  or  lot,  and  the  quantity  is  specified 
as  *'more  or  less,"  this  qualification  will 
cover  any  deficiency  not  so  gross  as  to  Jus- 
tify the  suspicion  of  willful  deception  or 
mistake  amounting  to  fraud.  Wylly  v.  Ga- 
san,  69  Ga.  506;  Kendall  v.  W^ls,  126  Ga. 
843,  55  S.  B.  41. 

Applying  these  pcinciples  to  the  plaintiff's 
equitable  petition,  we  think  it  was  error 
to  dismiss  it  on  general  demurrer.  Some 
of  the  allegations  are  not  appropriate  to  a 
case  for  reformation,  but  there  is  enough 
to  withstand  a  general  demurrer.  It  was 
alleged,  among  other  things,  as  follows:  The 
plaintiff  owned  certain  land  lying  between 
the  line  of  the  Hlnman  lot  and  the  projection 
of  Lowndes  street  She  sent  a  carpenter  to 
build  a  fence  on  the  dividing  line  between 
her  land  and  the  Hinman  lot,  but  by  mis- 
take he  built  it  27  feet  eastward  from  such 
line.  An  agent  representing  her  negotiated 
a  sale  to  Hinman  of  land  fronting  175  feet 
on  Currier  street,  at  the  rate  of  $10  per 
front  foot,  and  her  agent  and  Hinman  to- 
gether measured  the  frontage  from  the  fence 
eastwardly  to  the  boundary  on  that  side, 
for  the  purpose  of  arriving  at  its  length 
and  the  consequent  amount  of  purchase 
money  to  be  paid.  The  line  so  measured 
was  175  feet  in  length.  "Your  petitioner 
avers  that  this  is  the  property  shown  to 
the  said  defendant  by  your  petitioner's  said 
agent,  and  measured  off  by  him  for  said  de- 
fendant, and  which  was  paid  for  by  the  said 
defendant.  •  •  ♦  Her  said  agent,  when 
he  pointed  out  said  property  to  the  defend- 


ant, and  when  he  and  the  defendant  measur 
ed  the  same^  told  the  defendant  that  the 
fence  was  the  beginning  point,  and  that  the 
defendant  understood  distinctly  from  your 
petitioner's  said  agent  at  the  time  that  the 
land  he  was  buying  from  your  petitioner 
began  at  the  fence  and  extended  eastward 
on  the  north  side  of  Currier  street,  one 
hundred  and  seventy-five  (175)  feet,  and  the 
defendant  acquiesced  in  said  beginning  point 
as  being  at  the  fence,  and  assisted  your  pe- 
titloher*s  said  agent  in  measuring  the  same 
with  the  tape  line,  •  •  •  and  that  the 
defendant  then  and  there  acquiesced  In  said 
line  as  measured  by  him  and  said  Graves 
[the  plaintiff's  agent]  as  the  front  of  the 
property  being  sold  to  him  by  said  Graves 
for  your  petitioner,  and  the  defendant  un- 
dertook the  preparation  of  10e  deed  tor 
your  petitioner  to  sign,  and  that  he  had  said 
deed  artfully  prepared,  so  as  to  cover  twen- 
ty-seven (27)  feet  more  grotmd  than  he 
bought,  although  said  line  was  described 
as  one  hundred  and  seventy-five  (175)  feet, 
and  your  petitioner  signed  said  deed  in  the 
form  prepared  by  the  defendant  under  the 
mistaken  belief  that  it  only  covered  the 
land  between  the  fence  and  the  eastern  ter- 
minus, as  described  in  said  deed." 

The  plaintiff  was  old  and  in  feeble  health, 
and  took  no  part  personally  in  the  measure- 
ment of  the  property,  and  was  not  present, 
but  relied  upon  her  agent.  The  defendant 
knew  that  the  fence  was  not  on  the  divid- 
ing line  between  the  plaintifTs  property  and 
the  adjoining  property,  but  was  27  feet  east- 
ward therefrom,  and  concealed  the  fact  from 
the  plaintiff  and  her  agent,  and  suffered  and 
permitted  the  latter  to  begin  the  measure- 
ment at  the  fence;  he  knowing  her  condi- 
tion, and  that  her  agent  was  laboring  under 
a  mistake  as  to  the  proper  location  of  the 
dividing  line,  and  hoping  and  intending  to 
get  the  advantage  of  her  in  the  trade,  and 
get  27  feet  more  frontage  on  Currier  street 
than  he  was  paying  for.  It  was  charged 
that  the  defendant  knew,  when  the  plaintiff 
signed  the  deed  at  his  request,  that  it  ex- 
tended 27  feet  west  from  the  fence,  and  in- 
cluded a  strip  having  that  frontage  on  Cur- 
rier street  between  the  fence  and  the  Hin- 
man line,  and  that  the  plaintiff  did  not  know 
it,  and  the  defendant  artfully  and  fraudu- 
lently concealed  the  facts  from  her  and  her 
agent,  and  thereby  obtained  a  deed  covering 
the  extra  27  feet,  for  which  he  did  not  pay. 
The  deed  described  the  lot  conveyed  as  ex- 
tending from  the  Hinman  line  to  the  ex- 
tension of  Lowndes  street,  and  fronting  on 
Currier  street  175  feet,  more  or  less.  Th€ 
words  "more  or  less"  were  inserted  to  cover 
any  slight  inaccuracy  in  the  measurement 
made,  because  it  was  made  wtth  a  cloth 
tape  line,  but  not  with  any  view  of  cover- 
ing an  excess  of  27  feet 

If  these  allegations  are  true,  the  case 
falls  within  the  ruling  in  the  decisions  above 
cited.    There  were  expressions  in  the  peti- 
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tlon  to  the  effMt  that  the  plaintiff  and  her 
selling  agent  thought  the  fence  was  on  the 
Hinman  line,  and  Indicating  an  Intent  to 
8^  her  oitire  lot»  but  a  mistake  as  to  Its 
frontage,  taken  adyantage  of  by  the  defend- 
ant If  a  deed  described  the  land  conveyed 
as  bonnded  on  one  side  by  the  land  of  a  third 
person,  the  troe  boundary  line  between  the 
land  conveyed  and  the  land  of  such  third 
person  must  be  taken  as  the  boundary  line 
of  the  land  so  conveyed,  and  not  a  conven- 
tional line  agreed  upon  In  parol  by  the  par- 
ties at  the  time  the  deed  was  executed*  if 
there  be  a  variance  between  such  two  lines. 
The  deed  will  control,  unless  it  can  be  re- 
formed. Hall  v.  Davis,  122  Ga.  252,  60  B. 
SL  106.  On  the  trial  the  plaintiff  may  or 
may  not  be  able  to  sustain  her  allegations 
above  set  <Ait,  but  they  must  be  treated  as 
true  on  general  demurrer. 

It  does  not  sufficiently  appear  on  the  face 
of  the  pleadings  that  plaintiff  was  guilty 
of  such  laches  as  to  prevent  her  from  ob- 
taining equitable  relief.  If  such  be  the  fact, 
it  can  be  determined  on  the  trial.  Civil 
Code   1910,   §S  4571,  4581. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  HILL, 
J.,  not  presiding. 

(137  Oa.  S2) 

GLOVER  V.  STATE. 
(Supreme  Court  of  Georgia.     Nov.  14,  1911.) 

(8yUahu9  by  the  Court,) 

1.  OanaNAL   Law   (§   865*)— Evioenck-Rss 
Gestjb. 

It  is  permissible  to  prove  as  part  of  the 
res  gestse  that  the  accused  Buccessively  fired 
upon  two  persons,  although  he  was  on  trial 
for  the  murder  of  the  person  whom  he  wounded 
when  he  fired  the  first  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (  807 ;  Dec.  Dig.  (  365.*] 

2.  Homicide  ($f  208,  215,  216*)— Evidenob— 

DTINO    DECLAaATIONB  —  CONSCIOUSNESS    OF 

Dying  Condition. 

To  render  a  dying  declaration  admissible 
In  evidence,  the  circumstances  attending  the 
making  of  the  statement  must  be  such  as  to 
show  that  the  declarant  was  in  artlculo  mortis 
and  conscious  of  his  condition.  The  court  did 
not  err  in  excluding  the  alleged  dying  dedara* 
tion,  because  the  necessary  preliminary  proof 
was  not  made,  and  the  expected  answer  con- 
tained no  assertion  as  to  who  killed  him,  but 
that  *'he  laid  the  killing  on  some  one  else." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $(  43(MS7,  451-457;  Dea  Dig.  S| 
208,  215,  216.*] 

8.  Witnesses  ((  888*)  —  Impeachment— Con- 
tradictory Statements. 

It  is  not  competent  to  prove  a  statement 
by  one  of  the  parties  who  was  shot,  and  who 
was  sworn  as  a  witness  for  the  state,  to  the 
eifect  that  he  did  not  wish  the  defendant  hurt 
for  his  act  Even  if  evidence  of  this  character 
be  admissible  for  the  purpose  of  impeachment, 
it  was  not  admissible  in  this  case,  as  the  neces- 
sary foundation  for  impeachment  by  contradic- 
tory statements  was  not  laid. 

[Sd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  1233-1246;    Dec.  Dig.  f  888.*] 


4.  Cbiminai.  Lawd  786*)— Tbiait-Inskbuo- 
TiONS— Bftbct  or  Defendant's  Statement. 

The  practice  of  instructing  the  Jury  in  the 
language  of  the  Code  section  as  to  the  effect 
to  be  given  to  the  defendant's  statement  is  to 
be  commended. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (§  1787,  1885-1001 ;  Dec.  Dig. 
I  786.*] 

5.  Homicide  (§  308*)  —  Instructions  —  Bijb- 
MENTs  or  Offense. 

The  charge  of  the  court  to  the  effect  that 
if  a  person  shoots  at  another  with  malice,  and 
by  accident  kills  a  third  person,  the  crime  is 
murder,  was  neither  confusing  nor  inappli- 
cable. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  i  308.*] 

6.   SUFFtCIBNCT  OF  DVIDKNCE— NO   EBBOB. 

Other  assignments  of  error  are  without 
merit    The  evidence  supports  the  verdict 

Error  from  Snperior  Court,  Crisp  County: 
U.  V.  Whipple,  Jadge. 

Kid  Glover  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Kid  Glover  was  convicted  of  the  murder 
of  Charlie  West  and  sentenced  to  be  hanged. 
The  killing  occurred  shortly  after  midnight 
at  the  home  of  one  Willie  Royal.  The  evi- 
dence for  the  state  made  substantially  the 
following  case:  There  was  a  **supper"  In 
progress  in  the  home  of  Willie  Royal.  The 
defendant,  in  company  with  one  Isom  Crum- 
ley, and  armed  with  a  shotgun  and  a  pistol, 
came  to  the  house  about  midnight  Crum- 
ley had  in  his  pocket  several  loaded  gun 
shells.  Some  time  thereafter  the  deceased, 
Charlie  West,  began  to  curse  in  the  house, 
and  Sammy  Royal  asked  him  not  to  curse 
in  the  house.  Charlie  West  then  went  out 
on  the  porch  and  again  began  to  curse. 
Sammy  Royal,  Garfield  Royal,  Charlie  West, 
and  others  were  at  that  time  on  the  porch 
and  out  in  the  yard  at  a  fire  In  front  of 
the  house.  Willie  Royal  came  out  of  the 
house  and  told  the  deceased  not  to  curse 
at  his  house;  that  he  did  not  want  to  have 
any  fuss,  and  would  break  up  the  frolic 
before  he  would  have  any  ftiss.  They  en- 
gaged in  heated  conversation,  and  the  de- 
ceased struck  Willie  Royal  with  his  pistoL 
Garfield  Royal  then  grabbed  Charlie  West, 
the  deceased,  and  at  this  time  Elid  Glovar, 
who  was  standing  about  10  feet  from  them 
toward  the  other  end  of  the  porch,  shot  the 
deceased.  In  the  scuffle  between  the  de- 
ceased and  the  Royals,  the  deceased*s  pistol 
fired,  Immediately  before  the  defendant  shot 
The  defendant  then  turned  and  shot  Garfield 
Royal,  who  had  jumped  off  of  the  porch 
onto  the  ground.  The  defendant  th^i  got 
some  shells  from  Isom  Crumley,  reloaded 
his  gun,  and  threatened  to  shoot  WUlle  Roy- 
al,  declaring  that  he  had  come  there,  not 
to  kill  one,  but  to  idll  a  ''whole  damn  thou- 
sand," etc.  The  deceased  was  shot  in  the 
leg,  and  Garfield  Uoftd  In  the  arm;  both 
wounds  having  been  inflicted  with  a  shot- 
gun.   The  defendant  contended  that  lie  did 
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not  shoot  the  deceased  at  all,  but  that  he 
was  shot  by  Garfield  Royal;  and  that  the 
only  shot  fired  by  the. defendant  was  when 
he  shot  Garfield  Royal,  after  the  latter  had 
shot  Charlie  West  and  Jumped  from  the 
porch.  The  defendant  made  a  motion  for  a 
new  trial,  complaining  of  the  admission  of 
certain  evidence  and  of  the  court's  charga 
The  motion  for  new  trial  was  oyermled. 

J.  W.  Dennard  and  Pearson  Ellis,  for 
plaintiff  In  error.  W.  F.  George,  Sol.  Gen., 
Grum  &  Jones,  and  T.  S.  Felder,  Atty.  Gen., 
for  the  State. 

JSVANSt  P.  J.  (after  stating  the  facts  as 
above).  [11  1.  Complaint  is  made  that  the 
conrt  should  have  restricted  the  evidence  to 
the  shooting  of  the  decedent,  and  should 
have  repelled  testimony  that  immediately 
after  the  accused  shot  the  deceased  he  also 
shot  and  wounded  another  person.  The 
shooting  of  the  deceased  and  the  other  per- 
son were  part  of  the  same  transaction,  and 
admissible  under  the  rule  of  res  gestse.  In- 
deed,  the  evidence  authorized  an  inference 
that  the  accused  really  intended  to  shoot 
Garfield  Royal  in  the  first  instance  when 
he  fatally  wounded  the  decedent,  and  when 
Royal  jumped  from  the  veranda  the  accus- 
ed fired  upon  him.  Inflicting  a  serious  wound. 

[2]  2.  The  deceased  was  shot  in  the  leg 
with  a  shotgun.  Soon  after  receiving  his 
wound  he  was  placed  in  a  buggy  for  the 
purpose  of  being  carried  to  a  doctor.  While 
en  route  he  said,  *'I  am  in  bad  condition," 
and  shortly  thereafter  he  died  from  loss  of 
blood  before  reaching  the  physician.  A  wit- 
ness was  asked,  "What  was  the  conversa- 
tion that  took  place  between  him  and  Kid 
at  that  time?"  referring  to  a  conversation 
alleged  to  have  taken  place  while  the  parties 
were  in  the  buggy.  Upon  objection  being 
made  that  the  proper  foundation  had  not 
been  laid  for  the  admissibility  of  any  state- 
ment by  the  decedent  as  a  dying  declara- 
tion, counsel  for  the  accused  stated  to  the 
court  that,  while  he  could  not  prove  the  de- 
cedent said  he  was  in  a  dying  condition,  he 
expected  to  show  that  the  decedent  "laid 
the  killing  on  some  one  else,"  and  that  the 
Jury  could  infer  from  that  whether  or  not 
it  was  a  dying  statement  The  evidence  was 
excluded.  While  it  is  not  essential  to  show 
that  the  declarant  affirmatively  said  he  was 
in'  a  dying  condition,  to  render  a  dying  dec- 
laration admissible  in  evidence,  yet  It  must 
appear  from  the  attendant  circumstances 
that  the  declarant  was  In  artlculo  mortis, 
and  conscious  of  his  condition,  at  the  time 
of  making  the  declaration.  Pen.  Code  1910, 
i  1020.  We  think  the  testimony  falls  short 
of  this  requirement  The  decedent  was  shot 
in  the  leg,  and  death  was  caused  by  loss 
of  blood,  and  the  evidence  discloses  no  ut- 
terance or  act,  by  him  or  the  other  persons 
with  him,  indicating  any  appreciation  of  the 


probable  ffttallty  of  the  wound.  There  Is 
no  fact  brought  out  in  the  evidence  which 
would  serve  to  show  that  the  decedent  be- 
lieved that  death  was  imminent  at  the  time 
of  making  the  alleged  statement  Besides, 
the  answer  which  the  court  was  apprised 
the  declarant  would  make  was  that  he  *'laid 
the  killing  on  some  one  else,"  and  was  too 
indefinite.  It  was  not  the  statement  of  a 
fact  as  to  who  killed  him. 

[S]  8.  The  court  refused  to  allow  testi- 
mony that  Garfield  Royal,  who  was  shot  by 
the  accused,  and  who  testified  in  behalf  of 
the  state,  said  that  he  tlid  not  want  the 
accused  hurt.  The  testimony  was  not  offer- 
ed for  the  purpose  of  Impeachment,  as  no 
foundation  was  attempted  to  be  laid.  The 
desire  of  a  witness  that  the  defendant  be 
acquitted  is  totally  irrelevant 

[4^1  4-^.  Other  rulings  on  points  made  in 
the  record  appear  in  the  headnotes.  The  evi- 
dence supports  the  verdict,  which  has  the 
approval  of  the  trial  Judge,  none  of  the  as- 
signments of  error  are  meritorious,  and  the 
Judgment  refusing  a  new  trial  is  affirmed. 

Judgment  affirmed.  AH  the  Justices  con- 
cur, except  BECK,  J.,  absent,  and  HILL^ 
J.,  not  presiding. 


(10  Ga.  App.  12B) 
GLENN  V.  STATB.     (No.  8,758.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(BifUahuB  hy  the  Court.) 

1.  Weapons  (§  U*)— Right  to  Cabby— Mi- 
nors. 

The  act  approved  August  12,  1010  (Acts 
1910,  p.  134),  prohibits  any  applicant  under 
the  age  of  18  jears  from  obtaining  a  license 
to  have  a  pistol  or  revolver  about  his  person; 
and,  as  the  terms  of  the  act  make  it  unlaw- 
ful for  any  person  to  have  a  pistol  or  revolver 
about  the  person,  except  as  stated,  it  follows 
by  necesaary  implication  that  a  minor  under 
18  years  of  age  cannot  legally  have  a  pistol 
or  revolver  about  the  i>er8on,  either  with  or 
without  license. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Dec.  Dig.  i  II.*] 

2.  Infants   (§    13*)— Protection— Statutoby 
Pbovisions— Police  Poweb. 

This  state,  in  the  exercise  of  Its  police 
power,  has  adopted  the  policy  (as  indicated  by 
many  statutes)  of  protecting  minors  from  the 
formation  of  vicious  habits  or  evil  condact; 
and  this  policy  is  not  only  within  its  police 
power,  but  is  a  wise  exercise  thereof.  Minors 
are  the  wards  of  the  police  power  of  the  state. 
[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  I  14;    Dec  Dig.  I  IS.*] 

3.  Stttficisnot  ov  Evibknob— No  Ebbob. 

The  verdict  is  supported  by  evidence,  and 
no  error  of  law  appears. 

Error  from  City  Court  of  Jackson ;  H.  M. 
Fletcber,  Judge. 

John  Olenn  was  .convicted  of  having  about 
bis  person  a  pistol  or  revolver  without  hav- 
ing obtained  a  license,  and  brings  error.  Af- 
firmed. 
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W.  E.  Watklns,  for  plaintiff  in  error.  G.  L. 
Redman,  Sol.,  for  the  State. 

HILIi,  C.  J.  John  Glenn  was  convicted  of 
a  violation  of  the  act  approved  August  12, 
1910  (Acts  1910,  p.  134),  which  prohibits  any 
person  from  having  about  his  person  a 
pistol  or  revolver  without  first  having  ob- 
tained a  license  from  the  ordinary  of  the 
county  of  his  residence.  His  motion  for  a 
new  trial  was  overruled,  and  he  brings  er- 
ror. [1]  He  contends  that  his  conviction 
was  illegal  for  two  reasons:  First,  because 
he  was  under  the  age  of  18  years,  and  the 
act  in  question  did  not  apply  to  minors  of 
such  tender  years,  as  by  the  terms  of  the 
act  the  ordinary  was  authorized  to  grant 
license  only  to  applicants  18  years  of  age 
or  over,  and  that,  as  minors  under  that  age 
were  not  allowed  to  procure  a  license,  it 
was  illogical  and  unjust  to  punish  them  for 
failing  to  do  something  that  under  the  terms 
of  the  act  they  were  not  allowed  to  do ;  and 
it  is  insisted,  apparently  with  seriousness, 
that  minors  in  this  state  under  the  age  of  18 
years  are  legally  allowed  to  carry  pistols 
or  revolvers  on  their  persons  without  any 
license,  if  they  do  not  carry  them  concealed. 
We  think  the  conclusion  is  a  non  sequitur.  In- 
deed, we  frankly  confess  that  it  would  take 
an  express  declaration  of  the  Legislature  of 
the  legislative  Intent,  before  we  would  be 
willing  to  place  the  lawmaking  body  of  the 
state  in  the  attitude  of  requiring  adults  to 
obtain  licenses  before  they  could  have  or 
carry  pistols  or  revolvers  about  their  per- 
sons, and  of  permitting,  in  the  same  statute, 
minors  under  the  age  of  18  to  have  this 
right  without  any  restriction.  On  the  con- 
trary, we  are  convinced  that  it  was  the  in- 
tention of  the  Legislature  that  minors  under 
18  should  not  have  this  right  at  all,  either 
with  or  without  a  license. 

[2]  This  purpose  is  not  only  manifest,  but 
wise.  It  is  also  in  harmony  with  the  legis- 
lative policy  of  the  state  as  to  rights  of 
minors.  The  police  power  of  the  state  makes 
a  special  charge  of  minors.  It  gathers  them 
under  its  ample  and  protective  wing  ''even 
as  a  hen  gathereth  her  brood.*'  Minors,  as 
to  their  property  rights,  are  the  wards  of 
chancery.  Minors,  as  to  their  protection 
from  vicious  conduct  or  habits,  are  the  wards 
of  the  police  power  of  the  state.  The  truth 
of  the  latter  part  of  this  statement  is  proved 
by  the  numerous  statutes  in  the  Code  re- 
stricting the  exercise  by  adults  of  rights  in 
so  far  as  the  exercise  of  these  rights  relate 
to  minors.  No  person  controlling  a  billiard 
table,  pool  table,  or  tenpin  alley  is  allowed 
to  permit  a  minor  to  play  or  roll  on  the  same. 
Pen.  Code  1910,  §  406.  No  person  can  fur- 
nish to  a  minor  spirituous,  intoxicating,  or 
malt  liquors  without  first  obtaining  written 
authority  from  parent  or  guardian.  Pen. 
Code  1910,  §  444.  No  one  is  allowed,  through 
himself  or  agent,  or  in  any  other  way,  to 
furnish  a   minor   with  cigarettes,  cigarette 


tobacco,  cigarette  paper,  or  any  snbstltate 
therefor.     Pen.  Code  1910,  §  49L 

Illustrating  the  purpose  of  the  Legislature 
in  the  act  now  under'  discussion,  no  person 
can  knowingly  sell,  or  furnish,  any  minor 
with  "any  pistol,  dirk,  bowie  knife,  or  sword 
cane,  except  under  circumstances  justify- 
ing their  use  in  defending  life,  limb,  or  prop- 
erty." Is  not  this  section  inconsistent  with 
that  part  of  the  act  of  1910  which  permits 
a  license  to  be  granted  to  a  minor,  even 
above  the  age  of  18  years,  to  carry  about 
his  person  a  pistol  or  revolver,  if  he  cannot 
be  furnished  or  sold  a  pistol  by  any  one? 
He  should  not  be  permitted  to  have  a  license 
to  carry  that  which  he  can  neither  legally 
buy  nor  receive  as  a  gift.  Neither  can  any 
one  furnish  to  minors  any  malt  liquors, 
whether  such  liquors  are  intoxicating  or  not. 
Stoner  v.  State,  5  Ga.  App.  720,  63  S.  B.  602. 
An  adult  is  not  i)ermitted  to  gamble  with 
a  minor  at  any  game  played  with  cards,  dice 
or  balls.  Of  course,  adults  cannot  lawfully 
gamble  with  each  other;  but  the  penal  stat- 
ute atK>ve  noted  makes  it  a  distinct  offense 
for  an  adult  to  gamble  with  a  minor.  Pen. 
Code  1910,  S  393.  These  and  other  statutes 
of  similar  character  all  prove  the  truth  of 
the  statement  that  the  protection  of  minors 
is  a  favorite  exercise  by  the  state  of  its  po- 
lice power.  We  conclude,  therefore,  that 
the  act  of  1910  not  only  prohibits  minors  un- 
der the  age  of  18  years  from  obtaining  license 
to  have  a  pistol  or  revolver  on  their  persons, 
but  that  the  clear  intendment  of  said  act  is 
to  prevent  minors  from  having  about  their 
I)ersons  at  all  this  character  of  weapons,  and 
this  construction  Is  in  harmony  with  the  gen- 
eral legislation  of  the  state  on  the  subject 
of  minors. 

2.,  The  next  ground  upon  which  It  is  insist- 
ed that  the  conviction  in  this  case  was  illegal 
is  that,  if  the  act  in  question  is  construed  to 
prohibit  minors  from  having  about  the  per- 
son a  pistol  or  revolver,  this  construction 
would  be  in  violation  of  article  1,  §  1,  par. 
22,  of  the  Constitution  of  Georgia.  This  pro- 
vision of  the  Constitution  declares  that  "the 
right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed,  but  the  General  As- 
sembly shall  have  power  to  prescribe  the 
manner  in  which  arms  may  be  borne."  The 
Supreme  Court  in  the  case  of  Strickland  y. 
State,  137  Ga.  1,  72  S.  E.  260,  has  held  that 
the  act  is  not  violative  of  this  provision  of 
the  state  Constitution.  While  the  exact  ques- 
tion made  in  this  record  and  now  under  con- 
sideration was  not  directly  involved  In  that 
case,  yet  we  think  it  fairly  and  reasonably 
deducible,  from  some  of  the  language  which 
is  used  by  Mr.  Justice  Lumpkin  in  the  opin- 
ion of  the  majority  pf  the  court,  that  the 
construction  which  we  place  upon  the  act 
in  reference  to  minors  under  the  age  of  18 
years  is  the  view  entertained  by  that  court 
It  is  entirely  within  the  province  of  the  Leg- 
islature, in  the  exercise  of  the  police  power 
of  the  state,  to  prohibit,  on  the  part  of  mi- 
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nors,  the  exercise  of  any  right,  constitution- 
al or  otherwise,  although  it  might  only  have 
the  right  in  the  case  or  adults  to  regulate 
and  restrict  such  rights.  For  there  are  some 
rigbts  which  may  be  exercised  by  adults 
without  harm  to  the  state,  but  the  same 
rigbts  exercised  by  minors  might  injuriously 
affect  in  some  way  the  public  health,  public 
safety,  or  public  morality.  Unquestionably 
the  possession  of  a  pistol  or  revolver  by  a 
minor  constitutes  a  menace  to  the  peace  of 
the  public,  and  to  the  safety  of  the  individ- 
uals constituting  the  public. 

So  far  as  the  writer  of  this  opinion  is  con- 
cerned, he  Is  decidedly  of  the  opinion  that 
the  possession  of  a  pistol  or  revolver  about 
the  person,  either  by  a  minor  or  an  adult, 
concealed  or  open,  \b  a  menace  to  individual 
safety  and  to  law  and  order,  and  he  concurs 
strongly  in  the  yiew  of  those  able  Jurists 
who  construe  the  constitutional  provision 
above  quoted  as  not  applicable  to  the  modem 
pistol  or  revolver.  The  framers  of  the  fed- 
eral Constitution  and  of  the  state  Constitu- 
tion did  not  have  this  weapon  in  contempla- 
tion as  one  of  the  constitutional  rights  of  the 
citizen.  This  constitutional  provision,  ration- 
ally construed,  applies  only  to  such  "arms'*  as 
conld  be  used  by  the  army  or  the  militia  in 
the  preservation  of  public  order.  It  is  in- 
credible that  any  lawmaking  body,  cognizant 
of  the  evils  of  having  about  the  person  a 
pistol  or  revolver,  would  have  intended  to  pre- 
serve such  evil  by  a  constitutional  provision. 
The  ordinary  pistol  or  revolver,  usually  car- 
ried in  the  hip  pocliet,  is  not  a  weapon  of  de- 
fense. It  Is  a  weapon  of  offense.  The  pistol 
Is,  In  the  opinion  of  the  writer,  the  most  of- 
fensive weapon  ever  devised  by  the  ingen- 
uity of  man  for  the  destruction  of  life  and 
the  peace  of  society.  The  people  in  their  sov- 
ereign capacity  have  the  right  to  prohibit 
absolutely  this  evil,  and  the  individual  mem- 
ber of  society  cannot  claim  it  as  one  of  the 
inalienable  constitutional  privileges  of  per- 
sonal liberty.  In  a  free  country,  no  man  has 
any  personal  right  that  Is  not  subservient  to 
the  public  weal.  **Salus  popull  suprema  lex" 
is  a  rule  of  unlimited  application,  and  quali- 
fies every  personal  right  of  the  citizen. 

One  of  the  ablest  and  wisest  Judges  who 
ever  presided  in  the  Supreme  Court  of  this 
state,  in  discussing  this  provision  of  the  Con- 
stitution, in  the  case  of  Hill  v.  State,  53 
6a.  472,  uses  the  following  wise  and  cogent 
language  in  alluding  to  this  right  claimed  to 
exist  under  the  Constitution:  **It  is  to  secure 
the  existence  of  a  well-regulated  militia, 
•  •  •  and  I  have  always  been  at  a  loss  to 
follow  the  line  of  thought  that  extends  the 
guaranty  to  the  right  to  carry  pistols,  dirks, 
bowie  knives,  and  those  other  weapons  of  like 
character,  which,  as  all  admit,  are  the  great- 
est nuisances  of  our  day.  It  is  in  my  Judg- 
ment a  perversion  of  the  meaning  Of  the 
word  'arms,'  as  used  in  the  phrase  *the  right 
to  keep  and  bear  arms,'  to  treat  it  as  includ- 
ing weapons  of  this  character.    •    •    •    The 
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Constitution  is  to  be  construed  as  a  whole. 
One  part  of  it  is  not  to  be  understood  In  such 
a  sense  as  will  militate  against  another.  It 
is  as  well  the  duty  of  the  General  Assembly 
to  pass  laws  for  the  protection  of  the  person 
and  property  of  the  citizen  as  it  is  to  abstain 
from  any  infringement  of  the  right  to  bear 
arms.  The  preservation  of  the  public  peace, 
and  the  protection  of  the  people  against  vio- 
lence, are  constitutional  duties  of  the  Legis- 
lature, and  the  guaranty  of  the  right  to  keep 
and  bear  arms  is  to  be  understood  and  con- 
strued in  connection  and  in  harmony  with 
these  constitutional  duties." 

This  construction  of  the  constitutional  pro- 
vision was  referred  to  by  Mr.  Justice  Lump- 
kin, apparently  with  approval,  In  his  able 
and  learned  opinion  in  the  Strickland  Case, 
supra.  But,  irrespective  of  the  views  enter- 
tained by  Judge  McCay  as  to  the  proper  con- 
struction of  this  constitutional  provision,  it 
must  be  conceded  by  every  one  that, 'so  far 
as  minors  are  concerned,  the  Legislature  of 
this  state,  in  the  exercise  of  its  police  power, 
has,  by  the  statute  in  question,  absolutely 
prohibited  minors  from  having  about  their 
persons  a  pistol  or  revolver.  If  there  was 
any  doubt  on  this  question,  or  any  possibility 
of  a  difference  as  to  the  constitutionality  of 
that  portion  of  the  act  of  1910  restricting  the 
right  of  a  minor  under  18  years  of  age  to 
have  about  his  person  a  pistol  or  revolver,  we 
would  certify  this  question  to  the  Supreme 
Court  for  instruction.  But  we  think  the  con- 
struction which  we  have  given  it  is  so  clearly 
covered  by  the  decision  recently  made  in  the 
Strickland  Case,,  supra,  that  it  would  be 
wholly  superfluous  to  do  so. 

We  are  asked  by  counsel  for  the  plaintiff 
in  error  to  certify  to  the  Supreme  Court  the 
decision  in  the  Strickland  Case  for  review, 
in  order  that  the  same  may  be  overruled.  We 
decline  to  do  so.  The  Strickland  Case  is  too 
recent,  and  so  fully  meets  our  own  views  as 
to  the  proper  construction  of  the  statute  that 
we  do  not  feel  warranted  in  complying  with 
the  request. 

Judgment  affirmed. 


(10  Ga.  App.  U5) 

KILLBNS  V.  STATE.     (No.  S,639.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(Syllahus  hy  the  Court,) 

Review  on  Appeal. 

No  material  error  of  law  Is  complained  of, 
and  the  evidence  is  sufficient  to  support  th€ 
verdict. 

Error  from  City  Court  of  Miller  County; 
C.  C.  Bush,  Judge. 

Jake  Killens  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Bush  &  Stapleton,  for  plaintiff  in  error. 
P.  D.  Rich,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed.  : 


930 


72  SOUTHEASTERM  REPORTER 


(Ga. 


GRUSIN  T.  STAXa    (No.  8,682.)  t 
(Court  of  Appeals  of  Gteoigia.    Not.  20,  191L) 

(SyUalHU  hff  the  Court.) 

1.  GONTIinTANCB. 

There  was  no  abuse  of  discretion  in  over- 
ruling the  motion  for  a  continuance. 

2.  Review  of  Evidence. 

The  evidence  amply  authorizes  the  verdict 
of  guilty,  and  no  error  of  law  appears. 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

J.  Grusin  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  for  plaintiff  in  error. 
J.  C.  C.  Black,  Sol.,  and  John  M.  Graham, 
for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(10  Oa.  App.  118) 

HERNDON  V.  STATE.     (No.  8,743.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(8yllahu9  ly  the  Court,) 

Intoxicating    Liquobs    (§    236*)— Criminal 
Pbobecutions— Sufficiency  of  Evidence. 
No  error  of  law  appears,  and  the  evidence 

supports  the  verdict 
[Ed.  Note.— For  other  cases,  see  Intoxicating 

Liquors,  Dec  Dig.  S  236.*] 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Lewis  Hemdon  was  convicted  of  selling 
intoxicating  liquors  and  keeping  them  on 
hand  at  his  place  of  business,  and  brings  er- 
ror.   Affirmed. 

The  accusation  charged  Lewis  Hemdon 
with  selling  alcoholic,  spirituous,  malt,  and  in- 
toxicating liquors,  and  with  keeping  such  liq- 
uors on  hand  at  his  place  of  business.  There 
was  a  general  verdict  of  guilty.  His  motion 
for  a  new  trial  contains,  besides  the  general 
grounds,  the  following  assignments  of  error : 
(1)  The  verdict  is  contrary  to  law  and  the 
evidence,  in  that  the  uncontradicted  testimo- 
ny of  an  unimpeached  witness,  to  wit,  W.  P. 
Dumas,  affirmatively  showed  that  the  alleged 
liquor  which  formed  the  basis  for  the  prose- 
cution was  not  found  at  the  defendant's  place 
of  business;  that  the  place  where  it  was 
found  was  not  a  part  of  the  defendant's  place 
.  of  business;  that  the  defendant  had  no  con- 
trol over  the  said  place;  that  the  room  or 
passage  where  the  whisky  was  discovered  was 
in  a  portion  of  the  building  rented  to  and  in 
the  control  of  third  parties,  not  connected  in 
any  way  with  defendant  or  his  business.  (2) 
Because  the  officer  who  made  the  arrest  was 
allowed  to  testify  as  follows:  "After  I  had 
placed  the  defendant  under  arrest,  and  had 
reached  the  door  leading  into  the  room  where 
I  found  the  whisky,  I  told  the  defendant  to  get 
the  key  to  this  door,  and  had  him  unlock  and 
open  the  door  of  the  room.    When  he  o^ned 


the  door,  I  saw  the  whisky  at  the  foot  of  the 
staircase.  It  was  at  my  direction  that  de- 
fendant got  the  key,  and  at  my  direction  that 
he  unlocked  and  opened  the  door  to  the  apart- 
ment where  I  found  the  whisky.'*  The  in- 
troduction of  this  testimony  was  objected  to, 
because  the  officer  compelled  the  accused  to 
furnish  the  incriminating  evidence  against 
himself,  in  violation  of  the  Constitution  and 
laws  of  this  state,  which  provide  that  no  per- 
son shall  be  compelled  to  give  testimony  tend- 
ing in  any  manner  to  incriminate  himself, 
and  that  it  was  acquired  while  defendant 
was  under  arrest,  and  without  his  consent, 
and  against  his  wilL  The  court  overruled  the 
motion  for  a  new  trial,  and  this  judgment 
constitutes  the  assignment  of  error. 

The  evidence,  substantially  stated,  is  as  fol- 
lows: The  deputy  sheriff  of  -Bibb  county 
testified,  that  the  accused  ran  a  "soft  drink** 
place  and  pool  room  on  Cotton  avenue,  near 
New  street,  in  the  city  of  Macon,  Bibb  coun- 
ty; that  in  company  with  another  officer  he 
went  to  this  place  on  the  26th  day  of  March, 
1911,  where  he  arrested  the  defendant  The 
front  door  of  the  "soft  drink"  establishment 
and  pool  room  opened  on  Cotton  avenue. 
The  front  room  was  used  by  the  defendant 
as  his  "soft  drink"  place,  where  he  k^t  soda 
water,  cigars,  etc.  Just  behind  this  room 
was  the  defendant's  pool  roomi,  separated  by 
a  wall,  with  a  door  between.  In  the  rear  of 
the  pool  room,  at  the  left-hand  comer,  "is  a 
little  room  or  passage,  cut  off  by  a  wall  run- 
ning from  ceiling  to  floor.  It  is  very  small, 
and  there  is  a  door  leading  into  it  from  the 
pool  room.  This  door  was  open  on  the  night 
of  the  arrest  Passing  into  this  door,  and 
going  directly  forward  about  three  or  four 
feet  aa*oss  this  little  room  or  passage,  you 
come  to  another  wall  leading  from  ceiling 
to  floor,  which  has  a  door,  and  this  door 
opens  from  the  little  room  just  mentioned 
Into  a  room  or  passage  from  which  a  stair- 
way leads  to  the  second  story  of  the  build- 
ing. This  door  was  locked,  and  the  defend- 
ant, at  my  instance,  got  the  key  and  unlocked 
it.  The  door  which  I  found  open  leading 
out  of  the  pool  room  was  only  three  or  four 
feet  from  the  door  of  the  room  or  passage 
in  which  the  whisky  was  found,  and  which 
was  locked,  and  to  which  defendant  famish- 
ed the  key,  and  all  was  under  one  and  the 
same  roof  with  the  *soft  drink'  place  of  the 
defendant  and  his  pool  room.  In  this  last- 
named  room  or  passage,  just  at  the  foot  of 
the  stairway,  I  found  an  ordinary  five-cent 
basket  containing  several  flasks  of  wblsky. 
There  were  six  half  pints  of  rye  and  one 
half  pint  of  com  whisky  in  the  basket.  I 
asked  the  defendant  for  the  key  to  the  door 
at  the  top  of  the  staircase,  which  was  also 
locked,  and  he  said  that  he  did  not  have  It ; 
that  some  member  of  the  bricklayers'  union 
had  it  When  I  found  the  whisky,  I  said 
to  the  defendant,  'I  have  found  your  liquor;' 
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and  he  said,  Tes,  sir;  you're  got  me.'  That 
is  all  I  remember  that  was  said.  The  stair- 
way which  leads  to  the  upstairs  of  this  build- 
ing had  the  appearance  of  not  being  In  use, 
as  there  was  considerable  trash  on  It,  and 
the  door  opening  on  the  rear  porch  and  In 
front  of  the  stairway  just  mentioned  was 
closed  at  the  time  the  whisky  was  found. 
There  Is  another  stairway  which  leads  to 
the  upstairs  of  this  building  from  the  front 
and  on  the  outside  of  this  building.  I  went 
to  the  defendant's  place  of  business  with  a 
warrant  for  him  and  for  the  purpose  of 
searching  for  whisky.  This  was  the  only 
whisky  or  Intoxicants  found  on  this  occa- 
sion on  the  place.  We  made  a  thorough 
search  of  defendant's  entire  place.  The 
building  occupied  by  him  Is  a  two-story  brick 
building,  and  his  place  of  business  is  In  the 
lower  story.  After  passing  from  the  i)ool 
room,  I  had  to  go  through  two'  doors  be- 
fore I  reached  the  room  containing  the  bas- 
ket with  the  whisky  In  It"  The  state  also 
introduced  In  evidence  a  diagram  of  the  part 
of  the  building  occupied  by  the  defendant, 
showing  the  exact  location  of  the  room  and 
place  In  which  the  whisky  was  found,  and 
also  Introduced  a  five-cent  basket  containing 
six  half  pints  of  rye  whisky,  most  of  which 
was  dreggy,  and  a  half  pint  of  corn  whisky, 
which  had  been  opened  and  had  in  It  an 
ordinary  house  fly. 

The  following  evidence  was  Introduced  in 
behalf  of  the  defendant:  W.  B.  Dumas  tes- 
tlfled  that  he  was  the  owner  of  the  building 
in  which  the  defendant's  place  of  business 
was  located,  and  had  rented  the  lower  floor 
to  him,  and  that  the  defendant  ran  a  "soft 
drink"  place  in  front  and  a  pool  room  In  the 
rear;  that  he  rented  the  upstairs  of  the 
building  to  a  colored  bricklayers'  union; 
that  there  were  two  stairways  leading  to 
the  quarters  above,  the  front  stairway  be- 
ing on  the  outside  of  the  building,  and  the 
rear  stairway  on  the  Inside,  and  the  brick- 
layers' union  rented  and  controlled  both 
stairways,  as  well  as  the  passage  down 
Into  which  the  stairway  lands,  and  that  this 
passage  was  not  a  part  of  the  building 
which  was  rented  to  the  defendant,  and 
that  he  had  no  control  over  It  and  no  right 
to  use  it;  that  the  place  where  the  whisky 
in  question  was  found  was  not  In  any  room, 
but  in  the  little  passageway  or  hall  leading 
to  the  staircase  In  the  rear  of  the  building, 
and  was  separated  from  that  part  rented  to 
the  defendant  by  a  wall  reaching  from  the 
celling  to  the  floor;  that  the  members  of 
the  bricklayers'  union  often  left  the  key  to 
their  quarters  In  the  store  of  the  defendant 
for  their  own  convenience,  and  they  often 
left  it  In  the  store  of  the  witness.  Just  a 
few  doors  below. 

The  defendant,  in  his  statement  to  the 
Jury,  said  that  he  ran  this  "soft  drink'* 
place  and  pool  room  on  C!otton  avenue ;  that 
he  had  never  sold  any  whisky,  beer,  or  In- 


toxicants of  any  kind  at  this  place  of  busi- 
ness, and  had  never  kept  any  on  hand ;  that 
on  the  night  of  his  arrest  the  officers  came 
Into  his  place  of  business  and  told  him  that 
they  wanted  to  search  the  place,  and  pro- 
ceeded to  do  so;  that  they  eiddblted  no 
warrant  of  any  kind,  and  did  not  tell  him 
that  they  had  one;  that  they  searched  hla 
"soft  drink"  plac^  in  the  front  room,  but 
foxmd  no  whisky;  that  they  went  through 
the  door  leading  back  Into  the  pool  room, 
searched  It,  and  found  none.  They  then 
came  to  the  door  In  the  wall  which  runs 
from  the  celling  to  the  floor  and  separates 
his  place  o^  business  from  that  part  of  the 
building  rented  to  the  colored  bricklayers' 
union.  This  door  was  locked,  and,  at  the 
command  of  the  oflicer,  he  went  and  got  the 
key  and  op^ied  the  door.  The  union  rented 
the  entire  upstairs  of  the  building,  including 
this  stairway  in  the  rear,  and  the  little  pas- 
sage or  apartment  where  the  stairway  lands, 
the  place  where  the  officer  found  the  whisky. 
He  stated  that  he  had  no  control  over  the 
upstairs  of  the  building,  the  stairway  lead- 
ing thereto,  or  the  little  passageway  or 
apartment  at  the  foot  of  the  staircase  where 
the  whisky  was  found;  that  these  places 
had  no  connection  with  his  place  of  business, 
which  was  separated  from  them  by  a  wall 
reaching  from  the  ceiling  to  the  floor;  that, 
his  store  being  Just  under  the  union  men's 
quarters,  the  key  to  the  door  leading  up- 
stairs was  often  left  In  his  store  for  the  con- 
venience of  the  men  of  the  union,  who  were 
frequently  going  to  their  quarters.  He 
further  stated  that  on  the  night  of  the  ar- 
rest he  had  gotten  the  whisky  for  his  own 
use  and  was  going  to  carry  it  home  and 
strain  it,  as  It  was  full  of  trash  and  dregs, 
and  one  bottle  had  a  fly  In  It;  that  in  the 
condition  in  which  It  was  found  It  was  not 
fit  for  use;  that,  knowing  that  It  was  a 
violation  of  law  to  keep  or  put  whisky  In 
one's  place  of  business,  he  got  the  key,  un- 
locked the  door  leading  Into  this  passage 
where  the  stairway  comes  down,  placed  the 
basket  with  the  whisky  In  It  there,  and  re- 
locked  the  door.  Intending,  when  he  started 
home  later,  to  unlock  the  stairs,  get  the 
basket,  and  carry  it  home  with  him;  that 
It  had  been  setting  there  only  a  short  time 
before  the  officers  came  in,  It  being  only  a 
few  minutes  before  closing  time;  that  he 
set  the  basket  In  the  passageway  because  it 
had  no  connection  with  his  place  of  busi- 
ness, as  he  knew  that  by  setting  It  there  he 
would  not  violate  the  law;  that  it  was  not 
his  custom  to  use  this  passage  or  stairway 
for  any  purpose;  and  that  he  only  set  the 
basket  there  on  the  night  of  his  arrest  to 
avoid  putting  It  In  his  store. 

W.  D.  Nottingham  and  W.  A.  McGlellan, 
for  plaintiff  In  error.  Walter  J.  Graces  Sol. 
Gen.,  for  the  State. 

HILL,  CL  J.    Judgment  affirmed. 
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ABRAM  T.  MAPLES,  Warden.     (No.  8,764.) 

(Ooart  of  Appeals  of  Qeorgia.    Nov.  20,  1911.) 

(SyUalmt  ly  the  Court,) 

1.  FnnBB  (S  13^)  —  iMPBiBONHBNT— Right  to 

DiSCHABQB. 

Where  the  court  sentences  a  misdemeanor 
convict  In  the  alternative,  directing  that  he  la- 
bor npon  the  pnblic  works,  as  the  proper  an- 
thorities  of  the  county  may  direct,  for  the  space 
of  12  months,  with  -the  privilege  of  paying  a 
designated  fine  and  costs  at  any  time  after  en- 
tering upon  said  public  works,  and  thereupon  be 
discharged  from  custody,  ana  it  appears  that 
shortly  after  the  imposition  of  the  sentence,  and 
while  the  defendant  was  in  the  custodv  of  the 

Sublic  authorities  of  the  county,  he  maae  a  ten- 
er  of  the  fine  and  costs  to  the  sheriff  of  the 
county,  it  was  the  duty  of  the  sheriff  to  accept 
the  fine  and  costs  as  thus  tendered,  and  to  no- 
tify the  proper  authorities,  who  held  the  custody 
of  the  defendant  under  said  sentence^  that  the 
sentence  had  been  fully  complied  with  in  the 
payment  of  the  fine  and  costs  to  him ;  and,  upon 
receiving  this  notice  from  the  sheriff,  it  was 
the  duty  of  the  officer  holding  the  custody  of 
the  defendant  under  this  sentence  to  discharge 
him  from  further  custody. 

[Ed.  Note.— For  other  cases,  see  Fines,  Gent 
Dig.  I  14 ;   Dec.  Dig.  f  13.*] 

2.  Fines   (f   13*)— IiiPRisoNMBNT— Right   to 

DiSCHABOE. 

Where  a  sentence  has  been  imposed  in  a 
misdemeanor  case  in  the  alternative,  the  misde- 
meanor convict  has  the  right,  as  a  matter  of 
law,  to  pay,  within  a  reasonable  time,  that  part 
of  the  money  sentence  imposed  upon  him  by 
the  court ;  and,  upon  payment  or  tender  thereof 
to  the  sheriff  of  the  county  within  a  reasonable 
time,  he  is  entitled  to  be  discharged  from  any 
further  custody  under  the  sentence. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent 
Dig.  §  14 ;   Dec.  Dig.  |  13.*] 

Error  from  City  Court  of  Camilla;  H.  C. 
Dasher,  Jr.,  Judge. 

Application  by  Janie  Abram  for  writ  of 
habeas  corpus  to  A.  A.  Maples,  Warden  of 
Convicts  for  the  County  of  Mitchell.  From 
a  Judgment  refusing  the  writ,  the  petitioner 
brings  error.    Reversed,  with  directions. 

This  is  a  writ  of  habeas  corpus  against 
the  warden  of  convicts  for  the  county  of 
Mitchell  for  the  purpose  of  testing  the  legal- 
ity of  the  warden's  custody  of  Charlie 
Abram,  the  husband  of  the  petitioner.  The 
facts  are  as  follows:  Charlie  Abram  enter- 
ed a  plea  of  guilty  to  the  ofTense  of  gaming. 
In  the  dty  court  of  Camilla,  on  the  19th  day 
of  July,  1911,  and  thereupon  the  judge  of 
the  court  imposed  upon  him  the  following 
sentence:  ''Whereupon  It  is  considered  by 
the  court  that  the  defendant,  Charlie  Abram, 
be  put  to  work  and  labor  on  the  public 
roads,  or  such  other  public  works  as  the 
proper  authorities  of  said  county  may  direct 
for  the  space  of  12  months,  with  the  privi- 
lege to  pay  a  fine  of  $60,  Including  all  costs 
of  this  prosecutiop,  and  be  discharged  at 
any  time  after  entering  upon  such  public 
work."  The  day  after  this  sentence  was  im- 
posed Charlie  Abram  was  delivered  by  the 
sherifT  of  the  county  Into  the  custody,  of  the 


respondent  as  warden  of  convicts  for  Bfltdi- 
ell  county,  and  he  was  put  to  work  upon 
the  public  roads  of  the  county.  Seven  days 
after  the  imposition  of  the  sentence  B.  H. 
Jones,  a  citizen  of  said  county,  representing 
the  petitioner  and  Charlie  Abram,  went  to 
C.  D.  Crowe,  the  sheriff  of  Mitchell  county, 
and  made  a  tender  to  him  of  the  full  amount 
of  the  fine  imposed,  and  requested  the  sher- 
iff to  accept  it,  and  demanded  the  discharge 
of  Charlie  Abram  from  custody.  The  sher- 
iff refused  to  accept  the  money,  assigning 
as  a  reason  for  the  refusal  that  the  authori- 
ties of  the  county  would  not  discharge  him 
from  custody.  On  August  19th  thereafter 
Jones  made  a  like  tender  of  the  fine  to  the 
sheriff,  which  was  again  refused  by  him,  and 
for  the  same  reason,  and  on  the  following 
day  Jones  again  made  a  tender  to  the  sher- 
iff of  the  fine  Imposed  upon  Charlie  Abram, 
and  requested  him  to  accept  the  money,  "and 
have  the  said  Charlie  Abram  discharged, 
which  said  tender  the  said  sheriff  refused 
to  accept,  and  refused  to  order  the  said 
Charlie  Abram  discharged.** 

The  respondent  admitted  the  allegations  of 
the  petition  for  the  writ.  In  so  far  as  the 
custody  of  Charlie  Abram  was  concerned 
and  his  official  position  as  therein  stated. 
He  sets  up  the  following  reasons  why  Char- 
lie Abram  should  not  be  discharged  from 
his  custody:  (1)  That  he  holds  custody  of 
Charlie  Abram  as  the  warden  of  convicts 
of  Mitchell  county,  under  regular  appoint- 
ment of  the  prison  commission  of  Georgia, 
under  the  sentence  Imposed  by  the  court,  and 
that  the  said  Abram  is  under  the  absolute 
and  exclusive  control  of  the  prison  commis- 
sion of  Georgia;  that  the  term  of  his  sen- 
tence has  not  expired,  and  that  as  warden 
he  has  no  authority  to  release  the  convict, 
unless  authorized  to  do  so  by  the  prison 
commission  of  the  state  of  Georgia.  (2) 
That  that  part  of  the  sentence  which  reads, 
"and  be  discharged  at  any  time  after  enter- 
ing upon  such  public  work"  is  an  old  printed 
form  and  is  mere  surplusage;  that  it  was 
not  the  intention  of  the  judge,  in  imposing 
the  fine  and  sentence,  to  Incorporate  in  his 
sentence  the  language  quoted,  but  that  it 
was  only  his  intention  to  give  Cliarlle 
Abram,  the  defendant,  a  reasonable  time  in 
which  to  pay  the  fine  after  the  Imposition 
of  the  sentence,  and  that  more  than  a  rea- 
sonable time  had  elapsed  for  this  purpose 
before  the  fine  was  tendered  to  the  sheriff. 
(3)  That  the  sheriff  was  not  the  proper  offi- 
cer to  whom  to  make  the  tender  of  the  pay- 
ment of  the  fine,  or  to  receive  tiie  fine.  (4) 
That  no  notice  or  demand  of  any  kind  was 
ever  served  upon  the  respondent  warden  for 
the  release  of  Charlie  Abram;  his  first  no- 
tice thereof  being  the  application  for  hia 
discharge  under  habeas  corpus.  (5)  That  no 
application  was  made  to  the  prison  commia- 
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Bion  for  tbe  release  of  Cliarlle  Abram,  and 
no  notice  was  ever  served  on  that  body  or 
tender  made  to  It,  and  said  commission  had 
the  exclusive  control  of  the  convicts. 

The  judge  who  imposed  the  sentence  tes- 
tified that  after  the  imposition  of  the  sen- 
tence he  had  some  conversation  with  the 
defendant  as  to  the  time  that  would  be  al- 
lowed in  which  to  pay  the  fine,  and  that  he 
stated  to  the  defendant  that  he  would  have 
until  Mr.  Maples,  the  warden,  came  after 
him,  which  would  probably  be  the  next  day, 
and  that  it  was  his  intention  to  give  the  de- 
fendant until  the  next  day,  or  until  Mr. 
Maples  came  after  him,  to  pay  the  fine ;  that 
the  form  of  the  sentence  which  he  used  was 
the  general  form  that  had  been  In  use  for 
a  number  of  years,  and  that  he  did  not  con- 
sider the  language  thereof  in  making  out  the 
sentence,  simply  signing  the  printed  form. 
This  testimony  was  objected  to  by  the  at- 
torney for  the  petitioner,  on  the  ground  that 
it  was  irrelevant  and  immaterial,  and  was 
an  effort  on  the  part  of  the  Judge  to  change, 
modify,  amend,  revoke,  and  nullify  a  written 
sentence  and  judgment,  after  the  term  of 
the  court  at  which  it  had  been  rendered. 
The  admission  of  this  testimony  is  assigned 
as  error.  The  sheriff  in  his  testimony  ad- 
mitted that  the  tender  of  the  fine  had  been 
made  to  him,  and  that  he  refused  it,  and 
that,  while  he  did  not  know  whether  he  was 
the  proper  officer  to  receive  fines  imposed  on 
prisoners  in  the  city  court  of  Camilla,  he  did 
collect  most  of  them. 

After  hearing  the  evidence,  the  court  re- 
fused to  discharge  Charlie  Abram  from  cus- 
tody, and  this  refusal  is  assigned  as  error. 

E.  E.  Cox,  for  plaintiff  in  error.  E.  M. 
Davis,  for  defendant  in  error. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [1]  We  think  the  court  erred  in 
not  discharging  the  convict.  We  are  not  dis- 
posed to  be  severely  technical,  or  to  require 
strict  compliance  with  mere  formal  pro- 
cedure, when  the  personal  liberty  of  a  citi- 
sen  is  concerned.  The  question,  and  tbe 
only  one,  to  be  determined,  is:  Is  the  cus- 
tody of  Charlie  Abram,  under  the  admitted 
facts  of  this  case,  legal?  It  is  immaterial 
that  the  warden  held  his  position  under  the 
prison  commission  of  Georgia,  and  that  nei- 
ther he  nor  the  prison  commission  had  been 
given  any  notice  that  the  fine  imposed  by 
the  judge  had  been  tendered  to  the  sheriff. 
The  validity  of  this  custody  is  to  be  tested 
by  the  terms  of  the  sentence  imposed  upon 
Charlie  Abram,  and  whether  he  had  com- 
plied with  its  terms,  and  to  test  this  question 
It  was  not  necessary  for  the  prison  conunis- 
sion  or  the  warden  to  receive  any  notice  of 
an  effort  made  by  the  convict  to  comply  with 
the  terms  of  the  sentence;  nor  does  it  mat- 
ter whether  or  not  the  sheriff  was,  strict- 
ly speaking,  the  ofiQcer  to  whom  the  tender 
■hould  have  been  made  and  who  should  have 


received  the  fine;  We  think,  however,  he 
was  such  oflScer.  It  la  a  general  practice  of 
sheriffs  of  this  state  to  collect  fines  imposed 
in  criminal  cases.  They  are  bonded  officers 
of  the  state,  and  while  it  may  not  be  ex- 
pressly within  their  duties,  in  practice  it  is 
generally  performed  by  them,  and  in  this 
case  the  sheriff  states  that  he  had  collected 
the  fines  imposed  in  the  dty  court 

[2]  It  is  admitted  that  the  tender  of  this 
fine  was  made  by  the  agent  of  the  petition- 
er and  Charlie  Abram,  the  convict,  seven 
days  after  the  fine  had  been  imposed,  and 
this  tender  was  twice  repeated  a  few  days 
thereafter,  and  the  fine  was  every  time  re- 
fused by  the  sheriff.  Penal  Code  1910,  { 
1111,  provides  that  *'every  fine  Imposed  by 
the  court  under  the  authority  of  the  Code 
shall  be  paid  immediately,  or  within  such 
reasonable  time  as  the  court  may  grant" 
In  the  present  case  the  court  imposed  a  fine 
in  the  alternative,  and  gave  to  the  defend- 
ant the  privilege  of  paying  this  fine,  includ- 
ing all  costs,  at  any  time  after  entering  upon 
his  labor  on  the  public  works  of  the  county. 
Where  the  courts  have  a  right  to  impose  a 
fine  as  a  part  of  a  sentence,  we  think  they 
also  have  a  right  to  grant  to  the  defendant 
the  privilege  of  paying  it  at  any  time  dur- 
ing his  period  of  confinement  under  the  sen- 
tence,  and  the  payment  thereof  should  op- 
erate as  a  discharge  from  further  custody. 
This  Is  a  privilege  in  favor  of  liberty,  and 
should  be  left  to  the  discretion,  of  the  trial 
court  Now,  in  this  case  the  Judge  who  im- 
posed the  sentence  testified  to  the  effect  that 
it  was  not  his  intention  to  give  such  an  ex- 
tended privilege  to  the  defendant  in  refer- 
ence to  the  payment  of  the  fine,  but  meant 
to  give  him  only  a  reasonable  time  in  which 
to  pay  it 

We  do  not  think  that  the  testimony  of  the 
Judge  on  this  point  was  relevant  or  material. 
It  certainly  could  not  operate  to  change  the 
sentence,  which  was  unambiguous.  It  was 
the  duty  of  the  court,  In  the  exercise  of  his 
discretion,  to  prescribe  at  least  a  reasonable 
time  within  which  to  pay  the  fine;  and  even 
if  we  disregard  the  time  which  the  Judge 
did  actually  prescribe  for  that  purpose,  tbe 
law  itself  would  give  to  the  defendant  a  rea- 
sonable time  in  which  to  pay  the  fine,  and 
would  declare  what  would  be  a  reasonable 
time  in  each  particular  case,  under  the  evi- 
dence. Dunaway  v.  Hodge,  127  Ga.  690,  55 
S.  &  483.  In  that  case  the  Supreme  Court 
held  that  15  days  after  a  fine  had  been  im- 
posed was  a  reasonable  time  in  which  to 
make  a  legal  tender  in  payment  of  the  fine 
and  costs,  and  that  it  should  have  been 
accepted  and  the  prisoner  discharged.  In 
the  case  of  Broomhead  v.  Chlsolm,  47  Ga.' 
893,  the  court  decided  that  the  better  prac- 
tice, in  imposing  a  sentence  with  the  alter- 
native of  a  fine,  would  be  for  the  Judge  to 
fix  some  reasonable  time  in  which  the  pri»- 
oner  might  pay  the  fine,  and  that,  if  this 


934 


72  SOUTHEASTEBN  BBPOBTBB 


(Qa. 


was  not  done,  the  prisoner  would  neverthe- 
lesB  be  entitled,  under  the  law,  to  a  reason- 
able time  in  which  to  pay  it  In  the  case 
above  mentioned  the  sentence  was  imposed 
on  March  12th,  and  on  April  2d  thereafter 
the  tender  of  payment  of  the  fine  was  made, 
and  the  court  held  that  that  was  a  reason- 
able time.  Here  the  undisputed  evidence  is 
that  the  tender  of  the  fine  was  made  to  the 
sheriff  the  first  time  within  seven  days  after 
the  imposition  of  the  sentence.  Certainly 
this  was  a  reasonable  time. 

The  material  facts  in  this  case,  in  our 
opinion,  are  fully  controlled  by  the  decisions 
of  the  Supreme  Court  in  the  cases  of  Duna- 
way  V.  Hodge  and  Broomhead  v.  Chisolm, 
supra;  and,  under  the  law  as  there  decid- 
ed, this  court  reverses  the  Judgment  of  the 
lower  court,  with  direction  that  (^laxlie 
Abram  be  permitted,  by  himself  or  any  one 
acting  for  him,  to  pay  the  fine  to  the  sheriff 
of  the  county  of  Mitchell,  or  other,  officer 
authorized  to  receive  it,  and  that  upon  such 
payment,  and  notice  thereof  given  to  re- 
spondent, the  warden  who  has  him  in  cus- 
tody shall  discharge  him  from  custody;  oth* 
erwlse,  that  he  continue  to  hold  in  his  cus- 
tody the  said  Abram. 

Judgment  reversed,  with  direction. 


(10  Ga.  App.  142) 

GROWDEB  et  aL  v.  MAPLES,  Warden. 

(No.  3,705.) 

(Court  of  Appeals  of  Ckorgia.    Nov.  20,  1911.) 
(8yllahu9  by  the  Court.) 

FOBMEB  DSCISION  CONTROLLING. 

This  case  is  controlled  by  the  decision  of 
this  court  in  the  case  of  Abram  v.  Maples,  Ward- 
en, 72  S.  H  932,  this  day  decided. 

Error  from  City  Court  of  Camilla;  H.  C. 
Dasher,  Jr.,  Judge. 

Petition  by  Sarah  Crowder  and  another 
for  writ  of  habeas  corpus  to  A.  A.  Maples, 
Warden  of  Convicts  for  the  County  of  Mitch- 
eUL  From  a  judgment  refusing  the  writ, 
petitioners  bring  error.    Reversed. 

Eu  B.  Cox,  for  plaintiffs  in  error.  S.  M. 
Davis,  for  defendant  in  error. 

HILL^  O.  J.    Judgment -reversed. 


(10  Qa.  App.  136) 

WAIiL  V.  STATE.     (No.  3,7C3.) 
(Ck>Tirt  of  Appeals  of  Ckorgia.    Nov.  20,  1911.) 

(ByUabui  hy  the  Court.) 

CsnciNAL  Law  (S  1064*)— Appeal— Review- 
Motion  FOB  New  Trial. 

This  case  arose  after  the  passage  of  the 
act  approved  Aagust  21.  1911  (Acts  1911,  p. 
149),  under  which  no  judgment  of  a  trial  court 
in  a  criminal  case  is  to  be  reversed  *'for  lack 
of  proof  of  venue  or  of  the  time  of  the  com- 
mission of  the  offense,  save  where  the  particular 
point  has  been  specifically  raised  by  a  ground 
of  the  original  or  amended  motion  for  a  new 


triaL'*  The  only  point  insisted  on  in  this  court 
is  that  the  state  did  not  sufficiently  show  the 
time  when  the  offense  was  committed,  so  as  to 
affirmatively  prove  that  it  was  within  the  stat- 
ute of  limitations;  but  the  motion  for  a  new 
trial  contains  no  such  specific  ground.  Hence 
the  act  cited  applies,  and  the  judgment  is  af- 
firmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  2676-^2684;  Dec  Dig.  i 
1064.*] 

Error  from  Superior  Court,  Rabun  County; 
J.  B.  Jones,  Judge. 

C.  C.  Wall  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

T.  L.  Bynum,  B.  B.  A.  Hamby,  and  W.  8. 
Paris,  for  plaintiff  in  error.  Robt  McMil- 
lan, Sol.  Gen.,  and  J.  C.  Edwards,  SoL  pro 
tem.,  for  the  State. 

POWELL,  J.    Affirmed. 


(10  Qa.  App.  lOS) 
TAYLOR  V.  KEEN.     (No.  3,565.) 
(Coart  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(8yUatm9  5y  the  Court.) 

L  Tbovbb  and  Conversion  (f  16^)— Bight  ov 

AonoN— TiTUB  or  Plaintiff. 

A  plaintiff  cannot  successfully  maintain  an 
action  for  trover  for  timber  cut  and  carried 
away  from  land,  where  he  has  not  had  any 
possession  or  title  to  the  timber,  except  in  so 
far  as  title  to  the  land  or  possession  thereof  may 
have  carried  with  it  title  to  the  timber,  and  the 
only  semblance  of  title  he  shows  to  the  land 
is  a  deed  not  connected  with  any  source  of 
title,  under  which  he  shows  only  transitory 
acts  of  possession,  which  had  ended  prior  to  the 
time  the  timber  was  cut. 

[Ed.  Note.~For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  H  119-147;    Dec.  Dig. 
f  16.*] 
2.  Pbopebtt  (i  10^>— Possession— EIrFKCT. 

Bare  possession  of  land,  though  not  coupled 
with  title,  gives  the  possessor  certain  rights; 
but  these  rights  end  when  the  possession  is 
abandoned. 

FEd.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  S  10.*] 

Error  from  City  Court  of  Abbeville;  E.  F. 
Strosier,  Judge. 

Action  by  W.  J.  D.  Taylor  against  Pete 
Keen.  Judgment  for  defendant,  and  idain- 
tiff  brings  error.    Affirmed. 

E.  H.  Williams,  for  plaintiff  in  error. 
Haygood  ft  Cntts,  for  defendant  in  error. 

POWELL^  J.  [11  Taylor  brought  trover 
against  Keen  for  the  recovery  of  63  sticlDB 
of  round  timber,  alleged  to  liave  been  grown 
on  lot  of  land  863  in  the  Fourteenth  dis- 
trict of  D'odge  county,  and  to  have  been 
cut  therefrom  unlawfully.  The  plaintiff  at- 
tempted to  show  ownership  of  the  timber, 
by  showing  title  to  the  land  or  possession 
thereof.  There  was  testimony  that  in  the 
year  1902  or  1903  the  plaintiff  bought  the 
lot  of  land  in  question  from  one  Thomas 
Walker,  who  executed  to  him  a  deed,  which 
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had  never  been  recorded,  and  which  had 
been  lost  It  may  be  said,  however,  that 
proper  secondary  proof  of  tills  deed  was 
duly  made.  It  was  a  quitclaim  deed,  but 
was  adequate  as  color  of  title.  No  title  was 
shown  in  Walker;  hence  it  possessed  no 
greater  validity  than  color  of  title.  During 
the  next  year  after  he  got  this  deed,  the 
plaintiff  went  into  possession  of  the  land  by 
erecting  thereon  a  small  house,  which  was 
occupied  by  certain  employes  of  his,  who 
cut  timber  from  the  lot  and  made  staves 
therefrom.  They  remained  in  the  house  dur- 
ing that  year  from  February  until  Novem- 
ber. During  the  next  year  no  one  resided 
in  the  house  and  no  timber  was  cut  from  the 
land.  In  the  third  year  thereafter  the  la- 
borers and  stave  makers  again  occupied  the 
house  for  a  period  of  four  months.  Again 
in  the  year  1907  timber  was  cut  from  the 
land  for  the  purpose  of  making  staves,  and 
the  plaintifiTs  laborers  occupied  the  house 
for  a  period  of  about  three  months.  During 
the  year  1908  the  house  was  washed  away 
in  a  freshet  The  land  is  wild  land,  and  is 
subject  to  overflow  from  the  river,  and  none 
of  it  can  be  cultivated,  by  reason  of  the 
fact  that  it  is  subject,  to  overflow.  Other 
than  above  indicated,  there  was  no  house, 
fence,  indosure,  or  cultivation  of  any  kind 
upon  the  land.  The  suit  was  brought  in 
the  year  1910,  and,  while  the  record  does 
not  definitely  disclose  the  exact  date  on 
whicb  the  defendant  cut  the  timber  from 
the  land,  it  is  reasonably  inferable  from  the 
pleadings  that  it  was  cut  during  the  year 
1910.  It  is  plain  that  if  the  plalntlfrs  pos- 
session from  the  year  1902  to  the  year  1908, 
when  his  last  vestige  of  possession  was  de- 
stroyed by  the  freshet,  could  be  considered 
as  that  open,  notorious,  continuous  occu- 
pancy which  is  essential  to  the  ripening  of 
acquisitive  prescription,  no  title  by  prescrip- 
tion was  in  fact  acquired  thereby,  for  it 
lasted  for  less  than  the  statutory  period  of 
seven  years.  The  plaintiff  had  no  title  by 
prescription.  His  only  reliance  therefore 
was  upon  prior  possession. 

[2]  Whether  we  take  the  view  that  the 
right  of  a  plaintiff  to  recover  in  ejectment, 
and*  in  similar  actions,  on  prior  possession, 
rests  on  a  presumption  of  title,  or  take 
what  is,  perhaps,  the  correct  view,  that  the 
possession  itself  is  property,  which  the  law 
will  protect,  is  of  no  consequence  here.  The 
possessor,  who  shows  no  higher  right  than 
his  mere  possession,  loses  that  right  when- 
ever his  possession  ends,  except  in  those 
cases  where  it  constructively  continues  on 
by  reason  of  an  animus  revertendl.  Knight 
V.  Isom,  118  6a.  618,  89  B.  E.  103;  Delay  t. 
Felton,  133  Ga.  15,  65  S.  E.  122(3) ;  Watkins 
V.  Nugen,  118  Ga.  375  (1),  377,  45  S.  B.  260; 
King  V.  Sears,  91  Ga.  577(7),  589,  18  S.  B. 
830;  Jones  v.  Nunn,  12  Ga.  469,  474.    How- 


ever, no  animus  revertendl  can  save  the 
plaintiff's  rights,  where  the  physical  evi^ 
dences  of  the  possession,  such  as  houses, 
fences,  etc.,  are  totally  destroyed,  and  no 
other  control  over  the  property  Is  shown. 
The  writer  of  this  opinion  has  so  lengthily 
discussed  these  questions  In  the  twelfth 
chapter  of  bis  text-book  on  "Actions  for 
Land*'  (see,  especially,  {$  300,  312,  where  the 
Georgia  cases  are  collected  and  cited)  that 
he  takes  the  liberty  of  making  reference  to 
it,  Instead  of  further  extending  the  discus- 
sion of  the  question  here.  The  plaintiff,  hav- 
ing shown  no  title  to  or  possession  of  the 
land  at  the  time  the  alleged  cause  of  action 
arose,  could  not  maintain  trover  for  the 
timber  cut  therefrom,  since  he  has  not  oth- 
erwise shown  possession  of  or  title  to  the 
timber  itself. 
Judgment  afllrmed. 


(10  Qa.  App.  192) 
WlliOOX  V.  STATE.     (No.  3,74&) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(ByUahw  "by  the  Court,) 

1.  WAapons   (§  3*)  — Carbtino  Weapons  — 
constitdtionalitr  of  act. 

There  was  no  error  in  overruling  the  mo- 
tion to  qaash  the  accusation.  Strickland  v. 
State,  137  Ga.  — ,  72-  S.  B.  260. 

[Ed.  Note.~For  other  cases,  see  Weapons, 
Dec.  Dig.  i  3.*1 

2.  Review  oif  Appeal. 

The  Other  assignments  of  error  are  not 
properly  presented  for  consideration  by  this 
court. 

Error  from  City  Court  of  OciUa;  H.  Q. 
Oxford,  Judge. 

Emanuel  Wilcox  was  convicted  of  carrying 
a  weapon,  and  brings  error.    Affirmed. 

Philip  Newbem  and  R.  M.  Bryson,  foi 
plaintiff  in  error.  H.  J.  Qulncey,  Sol.,  for 
the  State. 

'  RUSSELL,  X    Judgment  affirmed. 


(10  Oa.  App.  116) 
YOUNG  V.  STATE.    (No.  3,663.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(Syllahut  hy  the  Court  J 

Homicide  (§  255*>— Voluntabt  Manslauqh- 

tbb^evidence. 

Where  a  baseball  player  and  an  umpire  be- 
come involved  in  a  quarrel  over  a  point  in  the 
game,  and  while  the  umpire  is  advancing  to- 
ward the  player  with  hia  hand  in  his  poclcet 
the  player  pulls  his  pistol  and  kills  the  umpire, 
a  verdict  finding  the  player  guilty  of  voluntary 
manslaughter  is  not  contrary  to  law,  nor  with- 
out evidence  to  support  It. 

[Ed.  Note.*~For  other  cases,  see  Homicide, 
Oent  Dig.  H  539-Ml;  Dec  Dig.  ft  255.«] 

Error  from  Superior  Gourt  Screven  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Son  Young  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 
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B.  K.  OTerstreet,  for  plaintiff  In  error.  Al- 
fred Herrlngton,  SoL  Gen^  and  Hlnes  &  Jor- 
dan, for  the  State. 

RUSSEm  J.  The  defendant,  Son  Yonng, 
was  a  member  of  a  baseball  team  who  were 
playing  a  game  down  on  Briar  creek  one  Sat- 
urday afternoon.  The  deceased,  Son  Wil- 
liams, was  umpiring  the  game,  and  also  do- 
ing the  tallying.  The  defendant  claimed  that 
the  opposing  team  had  made  only  three  runs, 
whereas  the  deceased  had  given  them  five 
runs,  whereupon  an  argument  began,  and 
then  cursing  followed.  Finally  the  deceased 
started  toward  the  defendant  with  his  hand 
in  his  pocket,  and  the  defendant  pulled  his 
pistol  and  shot  him.  He  was  indicted  for 
murder,  convicted  of  voluntary  manslaugh- 
ter, and  sentenced  to  five  years*  imprison- 
ment. 

The  motion  for  a  new  trial  contains  only 
the  general  grounds.  We  are  of  the  opinion 
that  the  evidence  authorizes  the  verdict. 
Spence  v.  State,  7  Ga.  App.  825,  68  S.  E.  443; 
Fallon  V.  State,  5.Ga.  App.  659,  63  S.  E.  806; 
Malone  v.  State,  49  Ga.  217. 

Judgment  affirmed. 


(10  Oa.  App.  115) 

HARWELL  V.  STATE.    (No.  3,655.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(8yllahu9  hy  the  Court.) 
distubbance  op  public  assemblage  (§  1*)— 
What  Constitutes— "Assemblage  ob  Meet- 
ing OF  Ant  Such  School." 

A  person,  who  by  loud  talking  and  laugh- 
ing disturbs  a  "sleight  of  hand  performance," 
conducted  by  a  traveling  performer  at  a  school- 
house,  under  an  arrangement  with  the  trustees 
whereby  the  performer  is  to  pay  the  trustees 
10  per  cent,  of  the  door  receipts  for  the  use  of 
the  schoolhouse,  is  not  euilty  of  violating  sec- 
tion 424  of  the  Penal  Code  of  1910.  Such  a 
meeting  is  not  a  "public  school,  private  school, 
or  Sunday  school,  or  any  assemblage  or  meeting 
of  any  such  school,"  within  the  meaning  of  the 
words  of  that  statute. 

[Ed.  Note.— For  other  cases,  see  Disturbance 
of  Public  Assemblage,  Cent  Dig.  §§  1-5;  Dec 
Dig.  §  1.*] 

Error  from  City  Court  of  Carrollton; 
James  Beall,  Judge. 

Jeff  Harwell  was  convicted  of  disturbing 
a  public  assemblage  In  schoolhouse,  and 
brings  error.    Reversed. 

J.  O.  Newell,  for  plaintiff  in  error.  C.  E. 
Roop,  Sol.,  for  the  State. 

RUSSELL,  J.  The  language  of  the  stat- 
ute Is:  "Any  person  who  shall  willfully  in- 
terrupt or  disturb  any  public  school,  private 
school,  or  Sunday  school,  or  any  assemblage 
or  meeting  of  any  such  school,  lawfully  and 
peacefully  held  for  the  purpose  of  scientific, 
literary,  social,  or  religions  improvement,  ei- 
ther within  or  without  the  place  where  such 
school  is  usually  held,  shall  be  guilty  of  a 


misdemeanor."  The  proof  Is  that  a  sleight 
of  hand  performer,  desiring  to  give  a  show  in 
a  community,  obtained  the  use  of  the  school- 
bouse  by  agreeing  to  give  the  trustees  10  per 
cent  of  the  door  receipts  for  the  use  of  the 
room,  and  that,  while  he  was  giving  his  per- 
formance, the  accused  disturbed  it  The 
statute  is  directed  against  the  disturbance  of 
schools  and  assemblages  of  persons  at  school- 
houses  for  some  purpose  connected  with  ex- 
ercises pertaining  to  a  school,  and  has  no 
reference  to  meetings  of  any  other  nature, 
though  held  in  the  house  where  school  I3 
commonly  conducted^  The  language  of  the 
statute  is  not  very  clear  in  all  of  its  terms* 
but  by  no  fair  construction  can  it  be  made  to 
include  a  case  like  this. 
Judgment  reversed. 


(10  Ga.  App.  lOi) 

MACON,  D.  &  S.  R.  CO.  v.  BARFIELD. 

(No.  3,550.) 

(Court  of  Appeals  of  (Georgia.     Nov.  20,  191L) 

(Syllobut  5y  the  Court.) 

1.  Sufficiency  of  Evidence. 

There  is  sufficient  evidence  in  the  record 
to  prevent  this  court's  interfering  with  the  ver- 
dict. 

(Additional  Syttabut  5y  Editorial  Staff.) 

2.  Witnesses   (§    317*)— Impeaohment^Fai^ 
sus  IN  UNO,  Falsus  in  Omnibus. 

In  an  action  for  the  killing  of  a  mule  on 
a  railroad  track,  where  the  testimony  of  the 
engineer  was  contradicted  in  various  particu- 
lars, 80  that  the  jury  might  believe  that  his 
statements  as  to  those  particulars  were  not 
true,  they  could  have  considered  him  as  im- 
peached, and  disregarded  bis  uncontradicted 
statement  that  he  was  so  close  npon  the  male 
before  he  discovered  it  that  he  could  not  have 
stopped  his  train  in  time  to  prevent  striking  it. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Dec  Dig.  f  317.*1 

3.  Railboads  (I  443*)— Evidence. 

In  an  action  for  the  killing  of  a  male  on 
a  railroad  track,  evidence  held  sufficient  to 
show  that  the  injury  occurred  in  the  county 
where  the  action  was  brought. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  443.*] 

Error  from  City  Court  of  Dublin;  K,  J. 
Hawkins,  Judge. 

Action  by  J.  J.  Barfield  against  the  Macon, 
Dublin  &  Savannah  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Mlnter  Wimberly,  Adams  ft  Flynt  and 
Akerman  &  Akerman,  for  plaintiff  in  error. 
W.  0.  Davis,  for  defendant  in  error. 

POWELL,  J.  The  railroad  company  killed 
the  plaintifiTs  mule.  The  Jury  found  for 
the  plaintiff.  Defendant's  motion  for  a  new 
trial  was  overruled,  and  it  excepts. 

[21  If  the  engineer's  testimony  is  to  be 
taken  as  the  truth  of  the  transaction,  the 
company  was  not  liable.  It  is  argued  that 
the  Jury  had  no  right  to  disregard  this  tes- 
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timony.  It  Is  conceded  tbat  other  witnesses 
disputed  kls  testimony  as  to  whether  he 
slackened  his  speed  at  the  time  he  said  he 
slackened  it,  and  as  to  whether  he  sounded 
the  cattle  alarm  as  he  said  he  sounded  It. 
It  is  said  that  there  is  no  conflict  in  his 
testimony,  so  far  as  it  states  that  he  was  so 
close  upon  the  mule  before  he  discovered  it 
that  he  could  not  have  stopped  his  train  in 
time  to  prevent  striking  it,  and  that,  in 
spite  of  the  conflict  as  to  other  matters,  his 
testimony  must  be  believed  as  to  this,  where- 
in he  is  not  contradicted,  and  that  this  alone 
is  sufficient  to  rebut  the  presumption  of 
negligence.  One  of  the  ways  to  impeach  a 
witness  is  to  disprove  material  facts  testi- 
fled  to  by  him,  relating  to  the  transaction  in 
question.  The  testimony  of  the  engineer 
that  he  threw  on  the  brakes  and  brought 
about  a  slackening  of  the  speed  of  the  train, 
and  that  he  sounded  the  cattle  alarm,  were  a 
part  of  the  res  gestse  of  the  transaction,  and 
if  the  Jury  believed,  as  they  could  have  be- 
lieved, any  of  the  testimony  of  the  other 
witnesses,  that  his  statements  as  to  these 
things  were  not  true,  they  could  have  con- 
sidered the  engineer  as  impeached,  and  dis- 
regarded his  testimony. 

[3]  It  is  said,  however,  that  the  verdict 
was  without  evidence  to  support  it,  because 
it  is  not  shown  that  the  injury  complained 
of  occurred  in  Laurens  county.  The  testi- 
mony of  at  least  one  of  the  witnesses  locates 
the  scene  of  the  killing  of  the  mule  at  a 
point  less  than  a  quarter  of  a  mile  from  the 
defendant  company's  station  at  Rockledge, 
as  he  himself,  according  to  his  testimony, 
was  about  a  quarter  of  a  mile  from  the  sta- 
tion, and  the  place  where  the  mule  was 
killed  was  between  him  and  the  station.  By 
the  act  of  August  17,  1908  (Acts  1908,  p. 
900),  we  are  Informed  that  the  town  of 
Rockledge  is  in  the  county  of  Laurens,  and 
that  its  incorporated  limits  extend  ''eight 
hundred  yards  in  all  directions  from  the 
depot  of  the  Macon,  Dublin  &  Savannah 
Railroad  (Company  at  Rockledge.**  Hence 
every  point  on  the  company's  track  within 
a  quarter  of  a  mile  of  the  station  at  Ro(^- 
ledge  is  in  Laurens  county.  Therefore,  even 
if  the  point  as  to  the  Jurisdiction  of  the 
court  must  be  made  under  the  general 
grounds  of  the  motion  for  a  new  trial,  it  is 
not  well  taken. 

Judgment  affirmed. 


ao  Ga.  App.  143) 

HAMMOND  V.  STATE.    (No.  8,813.) 
(Court  of  Appeals  of  Geargia.     Nov.  20,  1911.) 

(8yllahu9  ly  the  Court.) 
1.  Statutes  (§  162*)-~Implied  Repbai/— Gen- 

BBAL  AND  SPECIAL  LaWS. 

In  the  construction  of  general  and  special 
acts,  the  maxim  "generalia  spedalibus  non  de- 
rogant"  applies,  and  a  general  act  will  be  held 


to  repeal  or  modify  a  special  act  embraced  with- 
in the  terms  of  the  general  act  only  when  the 
provisions  of  the  two  acts  are  clearly  repugnant 
and  irreconcilable,  or  where  the  provisions  of 
the  general  act  manifest  that  it  was  the  inten- 
tion of  the  Legislature  to  enact  a  general  law 
on  the  subject-matter  which  should  be  exhaust- 
ive and  a  substitute  for  every  prior  general, 
local  and  special  law  relating  to  ths  subject- 
matter  covered  by  the  general  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  235-287;   Dec  Dig.  |  I62.*l 

2.  Gams  (§  4*)— Statdtobt  Pbovisions— Re- 
peal op  Special  Act. 

The  general  law  on  the  subject  of  the  pro- 
tection of  game  in  this  state,  approved  August 
21,  1911  (Acts  1911,  p.  137),  was  intended  by 
the  Legislature  to  be  exhaustive  of  the  subject, 
and  was  intended  to  repeal  all  existing  general, 
special,  or  local  laws  on  the  same  subject-mat- 
ter. 

[E3d.  Note.— For  other  cases,  see  Game,  Cent 
Dig.  S  3;    Dec.  Dig.  f  4.*1 

Error  from  City  Ck>urt  of  Blakely;  L.  M. 
Rambo,  Judge. 

Ernest  Hammond  was  convicted  of  unlaw- 
ful shooting  of  game,  and  brings  error.  Re- 
versed. 

Hawes,  Pottle  &  Wright,  for  plaintiff  in 
error.    Walter  Park,  Sol.,  for  the  State. 

HILL,  C.  J.  An  accusation  in  the  city 
court  of  Blakely  charged  Ernest  Hammond 
with  a  violation  of  the  act  approved  August 
17,  1911  (Acts  1911,  p.  417).  On  arraignment 
the  accused  made  a  written  motion  to  quash 
the  accusation,  on  the  ground  that  it  charg- 
ed no  offense  against  the  laws  of  this  state: 

(1)  Because  the  local  law  prohibiting  the 
shooting  of  game  in  Early  county,  approved 
August  17,  1911,  was  in  conflict  with  article 
1,  f  4,  par.  1,  of  the  (institution  of  Georgia 
(Ck>de  of  1910,  §  6391),  which  prohibits  the 
enactment  of  a  local  or  special  law  in  any 
case  for  which  provision  has  been  made  by 
an  existing  general  law,  and  that  the  local 
game  law  for  Early  county,  under  which  the 
accusation  was  framed  was  in  violation  of 
section  586  of  the  Penal  Code  of  1910;   and 

(2)  because  the  local  law  in  question  is  in- 
valid for  the  reason  that  it  has  been  repeal- 
ed by  the  general  game  law  of  the  state,  ap- 
proved on  August  21, 1911  (Acts  1911,  p.  137). 
The  court  overruled  the  motion  to  quash  the 
accusation,  and  this  Judgment  is  assigned  as 
error. 

The  local  law  under  which  the  accusation 
is  framed  is  entitled  *'An  act  to  prohibit  the 
killing  of  doves,  partridges,  and  quail  in  the 
county  of  Early  for  a  period  of  five  years, 
and  for  other  purposes,  and  to  provide  a  pen- 
alty for  its  yiolation."  Section  1  provides 
that  from  and  after  the  passage  of  the  att 
it  shall  be  unlawful  for  any  person  or  per- 
sons to  shoot,  kill,  trap,  or  ensnare,  or  de- 
stroy in  any  way,  any  dove,  partridge,  or 
quail,  for  a  period  of  five  years  from  the 
passage  of  this  act  Section  2  makes  a  viola- 
tion  of  this  act  a  misdemeanor,  and   pre- 
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scribes  tUe  inmlsliment  provided  for  In  sec- 
tion 1089,  Penal  Code  of  1895.  Section  8  re- 
peals conflicting  laws.  When  this  local  law 
was  passed,  the  general  law  on  the  subject, 
as  contained  in  section  586  of  the  Penal  Code 
of  1910,  made  it  a  misdemeanor  for  a  person 
"to  shoot,  trap,  kill,  ensnare,  net,  or  destroy, 
in  any  manner,  any  wild  turkey,  pheasant, 
partridge  or  quail,  between  the  fifteenth  day 
of  March  and  the  first  day  of  November  in 
each  year,  or  to  kill,  shoot,  trap,  ensnare, 
net,  or  in  any  manner  destroy  any  dove,  marsh 
hen,  or  snipe,  between  the  fifteenth  day  of 
March  and  the  fifteenth  day  of  July  in  each 
year."  The  accusation  in  the  present  case 
charged  that  the  accused,  on  the  27th  day  of 
October,  1911,  in  Early  county,  did  unlaw- 
fully shoot  and  kill  one  dove,  in  violation  of 
the  act  of  the  Legislature  approved  August 
17,  1911,  prohibiting  the  shooting  of  doves 
and  other  game  birds  in  Early  county  from 
the  date  of  the  passage  of  said  act  The  gen- 
eral act  of  the  General  Assembly,  approved 
August  21,  1911  (Acts  1911,  p.  137),  need  not 
be  set  out  in  full. 

It  is  manifest  from  the  act,  considered  as 
a  whole,  that  it  was  intended  to  embrace  all 
the  law  on  the  subject  of  the  protection  of 
game  in  this  state.  The  act  establishes  a 
department  of  game  and  fish  for  the  state, 
provides  a  state  game  and  fish  commis- 
sioner, game  wardens,  and  deputy  game  war- 
dens, and  was  clearly  intended  to  cover 
the  whole  subject  of  protection  of  game  in 
this  state,  and  to  fix  and  prescribe  the 
only  rules  In  respect  thereto,  and  it  was  al- 
so intended  by  the  Legislature  that  it  should 
act  as  a  repeal  of  all  former  statutes,  either 
general  or  local,  relating  to  the  same  subject- 
matter,  whether  they  were,  in  direct  words, 
repugnant  to  this  act  or  not;  and  we  are 
clearly  of  the  opinion  that  this  general  act, 
by  terms,  expressly  covers  the  Wiiole  subject- 
matter  of  the  protection  of  game  in  this 
state.  If  the  first  point  made  by  the  demur- 
rer tx)  the  accusation  is  well  taken,  to  wit, 
that  this  local  act  of  Early  county  was  in 
conflict  with  that  provision  of  the  statute 
which  prohibits  the  enactment  of  a  local 
law  where  the  same  subject-matter  was  cov- 
ered by  a  general  law,  in  our  opinion  the 
local  law  would  be  inoperative,  null,  and  void, 
as  being  in  conflict  with  this  provision  of  the 
Constitution  under  the  repeated  rulings  of 
the  Supreme  Court,  beginning  with  the  de- 
cision in  the  case  of  Papworth  v.  State,  103 
Ga.  86,  31  S.  E.  402,  which  has  been  followed 
in  numerous  decisions. 

[1]  Unquestionably  the  g^ieral  act,  as  con- 
tained in  section  586  of  the  Penal  Code  of 
1910,  applied  to  the  shooting  of  the  game 
specified  in  the  special  or  local  act  for  Early 
county.  But  inasmuch  as  this  law,  in  our 
opinion,  was  itself  repealed  1^  the  general 
law  on  the  subject,  approved  August  21,  1911 
(Acts  1911,  p.  137),  the  only  material  question 
for  this  court  to  decide  is  whether  or  not  the 
local  special  law  for  Early  county  has  teen 


repealed  by  the  general  law  subsequently  a{>- 
proved.  It  is  the  established  rule  of  construc- 
tion that  the  law  does  not  favor  a  repeal  by 
implication,  and  that,  where  there  are  twa 
or  more  provisions  relating  to  the  same  snb- 
Ject-matter,  they  must,  if  i)0ssible,  be  con- 
strued so  as  to  maintain  the  Integrity  of 
both.  1  Lewis'  Sutherland  on  Statutory  Gon- 
struction  (2d  Ed.)  i  27.  And  It  follows  that* 
as  a  rule,  general  laws  will  not  impliedly  re- 
peal those  which  are  special  or  local;  in  oth- 
er words,  that  a  general  statute,  without  ex- 
press repealing  words,  will  not  r^)eal  by  im- 
pliflcation  the  pnovisions  of  a  former  special, 
local,  or  particular  law  which  is  limited  In 
its  application  unless  there  is  something  In 
the  general  law  upon  the  subject-matter  that 
makes  it  manifest  that  the  Legislature  con- 
templated and  intended  a  repeal,  or,  to  ex- 
press it  otherwise,  in  the  construction  of 
general  and  special  acts,  the  maxim  *'gen- 
eralla  speclalibus  non  derogant"  applies,  and 
a  general  act  will  not  be  held  to  repeal  or 
modify  a  special  one  embraced  within  the 
general  terms  of  the  general  act,  unless  the 
two  acts  are  so  repugnant  or  irreconcilable 
as  to  Indicate  a  legislative  intent  to  modify 
or  repeal  the  other. 

[2]  But  it  is  manifest  that  the  general  act 
in  this  instance  is  a  general  revision  of  the 
whole  subject-matter,  and  was  intended  by 
the  Legislature  to  be  exhaustive  as  to  that 
subject-matter.  Florida  v.  Southern  Land 
&  Timber  Co.,  46  Fla.  374,  38  South.  999; 
Village  of  Ridgway  v.  County  of  Gallatin, 
181  111.  521,  55  N.  E.  146;  State  v.  Archi- 
bald, 48  Minn.  828,  45  N.  W.  606,  and  many 
cases  there  dted.  This  whole  question  of 
construction  is  summed  up  in  a  headnote  in 
the  case  of  Davis  v.  Dougherty  County,  116 
Ga.  491,  42  S.  E.  764,  in  the  following  lan- 
guage: "A  general  law  will  not  be  so  con- 
strued as  to  repeal  an  existing  particular  or 
special  law,  unless  it  is  plainly  manifest, 
from  the  terms  of  the  general  law,  that  such 
was  the  intention  of  the  lawmaking  body." 
These  rules  of  construction  apply  both  to 
the  subject  of  the  repeal  of  a  general  law 
by  a  subsequent  general  law  and  the  repeal 
of  a  special  or  local  law  by  a  general  law. 
They  are  axiomatic,  and  need  no  further  dis- 
cussion. It  remains  only  to  make  an  ai^lica- 
tion  of  these  rules  to  the  particular  statutes 
now  under  consideration. 

The  local  act  for  Early  county  prohibits 
the  killing  of  game  birds,  therein  described, 
for  a  period  of  five  years.  The  general  act 
on  the  same  subject  (Acts  1911,  p.  140,  f  6> 
fixes  the  hunting  season,  and,  among  other 
things,  provides  that  any  resident  of  the 
state  may  procure  a  license  to  hunt  in  his 
residence  county  upon  the  payment  of  one 
dollar.  "License  to  such  resident  shaU  be  is- 
sued authorizing  him  to  hunt  throughout  the 
state  upon  the  payment  of  three  dollars." 
And  it  further  provides  that  "licenses  shall 
be  issued  to  nonresidents  upon  the  payment 
of  the  sum  of  fifteen  dollars,  which  shali 
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authorize  them  to  hunt  throughout  the 
i^te."  The  act  creates  a  game  warden  and 
deputy  game  wardens,  and  prescribes  their 
terms  of  office  and  their  duties,  among  which 
la  to  grant  the  licenses  provided  for  by  the 
act  Clearly  these  provisions  of  the  general 
act  are  In  IrreconcUabie  conflict  with  that 
provision  of  the  local  act  which  prohibits 
any  person,  whether  with  or  without  license, 
from  killing  in  Early  county  in  five  years, 
any  of  the  game  birds  mentioned  In  both  of 
the  acts.  As  to  this  provision  the  two  acts 
cannot  stand  together,  and  therefore  the  gen- 
eral act  is  paramount  and  necessarily  re- 
peals that  provision  of  the  local  act  Fur- 
ther, the  penalty  presented  by  the  acts  Is  dif- 
ferent But,  as  before  suggested,  this  gen- 
eral act,  establishing  the  department  of  game 
and  fish  for  the  state  of  Georgia,  was  in- 
tended to  be  exhaustive  of  the  subject-mat- 
ter, and  was  manifestly  intended  by  the  Leg- 
islature to  repeal  all  general  or  special  or 
local  laws  on  the  same  subject-matter,  and, 
for  this  additional  reason,  even  If  the  provi- 
sions of  the  two  statutes  were  not  directly 
repugnant,  the  local  law  of  Early  county 
was  repealed  by  the  general  act  subsequent- 
ly passed.  The  accusation  should  therefore 
have  been  quashed. 
Judgment  reversed. 


(10  GkL  App.  128) 

OASSIDT  T.  STATE.     (No.  8,754.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(BYUatm*  5y  ih0  Cawrt,) 

1.  IlfTOXTCATINO  LlQITORB  ({  236*)--CBIMINAL 

iPbossoution— Stjffioienct  OF  Evidence. 
The  evidence  authorisses  the  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Dec  Dig.  $  236.^] 

2.  INTOZIOATINO  LiQUOBS  (I  140*)— OFFENSES 
— EIeEPINO  ItlQUOBS  ON  HaND. 

It  is  a  violation  of  tlie  statute  of  this  state 
for  a  person  to  keep  intoxicating  liquors  on 
hand  at  his  place  of  business,  'Whether  the 
package,  bottle,  or  barrel  is  open  or  unopen." 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  i  140.^] 

8.  CBoavAL  Law  (ft  814*>— Tbiad— Insibuo- 

TIONS— AFPLICABILITT   TO    EVIDENCE. 

The  written  request  to  charge  on  the  sub- 
ject of  mere  transient  possession  of  liquors  at 
one's  place  of  business  was  properly  refused, 
because  there  was  no  evidence  on  wMch  to 
base  it 

[Ed.  Note.—- For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  1979-1985;  Dec  Dig.  { 
814.*] 

4.  Intoxicating   Liquobs    (|    233*)— Cbimi- 
NAii  Pbosecution— ADiassiBiLrrr  of  Evi- 

DBNOB— PATICENT   OF   QOVEBNMSNT  TaZ. 

In  a  prosecution  for  keeping  intoxicating 
liquor  on  hand  at  one's  place  of  business,  the 
state  may  show,  and  the  jury  may  consider, 
the  fact  uiat  the  accused  has  registered  as  a  re- 
tail liquor  dealer  and  paid  the  United  States 
government  tax  therefor,,  even  though  the  act 
approved  August  21,  1911  (Acts  1911,  p.  180), 
is   not  applicable,   and   though   a  prima   facie 


case  of  guilt  is  not  made  out  by  the  Introduction 
of  this  evidence. 

[Ed.  Note.>*For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  §  298^^ ;  Dec  Dig,  f  233.*} 

5.  Intoxioatinq  liiQUOBs  (I  101*)— Offenses 
— BJffeot  OF  "Neab  Bbeb^*  License. 

Que  who  has  paid  the  tax  and  obtained  a 
license  under  what  is  known  as  the  *'near  beer 
act"  (Acts  1908,  p.  1112)  is  not  entitled  thereby 
to  kee^  on  hand  at  his  place  of  business  any 
alcoholic,  spirituous,  malt,  or  intoxicating  liq- 
uors. The  only  liquors  he  is  authorized  to  keep 
on  hand  are  such  as,' if  drunk  to  excess,  will  not 
produce  intoxication. 

[E^.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {|  105-107;  Dec.  Dig.  | 
101.*] 

Error  from  Olty  Ck>urt  of  Macon;  Robt. 
Hodges,  Judge. 

S«  D.  Gassldy  was  convicted  of  the  sale  of 
Intoxicating  liquor,  and  of  keeping  on  hand 
intoxicating  liquor  at  his  place  of  busi- 
ness, and  brings  error.    Affirmed. 

John  P.  Ross,  for  plaintiff  lU  error.  Wal- 
ter J.  Grace,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  The  defendant  was  indict- 
ed on  two  counts.  The  first  charged  the  sale 
of  intoxicating  liquor,  and  the  'second  the 
keeping  on  hand  of  Intoxicating  liquor  at 
his  place  of  business.  He  was  found  guilty 
upon  the  second  count  only. 

[1]  The  state  showed  that  there  had  come 
by  railway,  addressed  to  the  accused,  a  num- 
ber of  shipments  marked  "whisky,"  and  so 
designated  on  the  bills  of  lading;  that  these 
articles  thus  marked  and  consigned  had 
been  delivered  to  draymen,  under  written  or- 
ders of  the  accused;  and  that  the  draymen 
had  taken  these  packages  and  had  delivered 
them  within  the  place  of  business  of  the  ac- 
cused. The  accused's  place  of  business  was 
raided  some  time  later,  but  no  liquor  was 
found  therein.  It  was  shown  by  a  certified 
copy  from  the  records  of  the  office  of  the  col* 
lector  of  internal  revoiue  for  the  district 
of  Georgia  that  the  accused  had  registered 
and  paid  the  federal  tax  as  a  retail  liquor 
dealer  for  the  first  half  of  the  year  1911; 
the  place  where  the  business  was  being  car- 
ried on  being  designated  as  601  Fourth  street, 
Macon,  Ga.  This  was  the  address  to  which 
the  liquor  mentioned  in  the  bills  of  lading 
was  consigned.  Apart  from  these  writings, 
it  does  not  affirmatively  appear  that  the 
defendant's  place  of  business  was  at  601 
Fourth  street,  In  Macon.  The  oral  evidence 
speaks  of  his  place  of  business  as  being  lo- 
cated at  the  comer  of  Fourth  and  Plum 
streets,  in  Macon,  and  this  latter  address  is 
given  as  the  address  at  which  the  drasrmeii 
delivered  the  barrels  and  packages  said  to 
contain  liquor.  The  accused  made  no  state- 
ment and  introduced  no  evidence. 

We  think  that  the  evidence  is  amply  suf- 
ficient to  support  the  conviction.  It  is  said 
that  it  has  not  been  proved  that  the  pack- 
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ages  whidi  were  delivered  to  the  place  of 
businees  of  the  accused  from  the  railway 
station  were  in  fact  intoxicating  liquors. 
This  is  sufficiently  proved  by  the  fact  that 
these  packages  were  marked  "whisky,"  that 
they  were  entered  upon  the  freight  bills, 
bills  of  lading,  and  receipts  to  the  railway 
company  as  whisky,  and  that  the  accused 
himself  recognized  the  contents  of  the  pack- 
ages as  such,  by  making  memoranda  upon 
the  freight  bills  thus  describing  them,  re- 
questing the  freight  agent  to  deliver  them 
to  the  draymen  for  him.  To  state  it  more 
plainly,  the  state  introduced  in  evidence 
freight  bills  which  on  their  faces  purported  to 
be  for  shipments  of  whisky,  together  with  the 
defendant's  written  order  thereon  to  the 
agent  asking  him  to  deliver  the  above  to  a 
named  drayman,  to  whom  the  packages  were 
in  fact  delivered,  and  by  whom  they  were 
carried  to  the  defendant's  place  of  business. 
We  are  under  the  impression  that  there  is 
an  interstate  commerce  regulation  (and  these 
were  interstate  shipments)  requiring  the  con- 
tents of  packages  containing  alcoholic  liq- 
uors to  be  truly  marked.  If  so,  the  very 
fact  that  the  packages  were  marked  as  con- 
taining whisky  has  even  higher  value  as  cir- 
cumstantial evidence  than  it  otherwise  would 
have.  This  court  has,  however,  fully  recog- 
nized the  principle  that  it  is  at  least  prima 
fade  sufficient  to  prove  that  an  article  is 
whisky  to  show  that  it  was  treated  by  the 
accused  himself  as  whisky,  as  where  a  pur- 
chaser calls  for  whisky  and  the  accused  as 
seller  delivers  it. 

We  shall  presently  discuss  the  evidentiary 
value  of  the  fact  that  the  accused  had  reg- 
istered with  the  internal  revenue  collector  of 
the  United  States  government  as  a  retail  liq* 
uor  dealer.  We  need  not  enter  upon  that 
now.  As  it  was  proved  that  these  packages, 
thus  presumptively  containing  intoxicating 
liquors,  were  delivered  with  the  defend* 
ant's  consent  into  his  place  of  business,  it 
was  sufficiently  shown  that  he  kept  them 
on  hand  at  his  place  of  business,  in  the  ab- 
sence of  any  proof  to  the  efTect  that  they 
were  merely  deposited  there  for  the  moment 
and  immediately  removed  elsewhere.  It  may 
be  that  there  is  some  difference  between 
the  meaning  of  the  words  /'keep  on  hand," 
as  used  in  this  statute,  and  such  an  expres- 
sion as  **have  in  one's  possession"  (see  dis- 
senting opinion  of  Russell,  J.,  in  Cohen  v. 
State,  7  6a.  App.  5,  65  S.  E.  1096);  but  the  ma- 
jority of  this  court  does  not  think  that  the 
keeping  on  hand  must  be  continuous,  in  or- 
der to  make  it  violative  of  the  statute. 
Merely  to  allow  liquors  to  be  deposited  in 
one's  place  of  business,  under  peculiar  cir- 
cumstances, followed  by  an  Immediate  re- 
moval of  Uiem,  might  not  constitute  a  vio- 
lation of  the  statute;  but  where  it  is  shown 
that  the  liquors  were  delivered  into  the 
place  of  business  with  the  proprietor's  con- 
sent* and  nothing  further  is  shown  as  to  the 


disposition  of  them,  ft  is  to  be  presomed, 
until  the  contrary  appears,  that  he  is  keep- 
ing them  on  hand,  contrary  to  the  statute. 

[2]  2.  By  exception  to  the  refusal  of  a 
written  request  to  charge,  the  plaintiff  in  er- 
ror makes  the  point  that  to  keep  unopened 
packages  of  liquor  at  one's  place  of  business 
is  not  a  violation  of  the  law.  The  statute 
makes  no  exception  of  this  kind,  and  we 
know  of  no  good  reason  for  making  any 
such  Judicial  exception.  Indeed,  deference 
to  the  spirit  of  the  act  would  prevent  the 
making  of  any  such  exception  by  construc- 
tion or  Interpretation. 

[3]  3.  The  plaintiff  In  error  also  has  ex- 
cepted to  the  failure  of  the  court  to  give  in 
charge  a  number  of  requests  to  the  effect 
that,  if  the  Jury  should  find  that  there  was 
a  mere  temporary  deposit  of  intoxicating 
liquors  at  the  defendant's  place  of  business, 
the  law  would  not  be  violated.  These  re- 
quests were  properly  refused  for  lack  of  evi- 
dence to  support  them.  As  we  have  already 
said  above,  the  state,  by  showing  delivery  of 
the  liquor  into  the  accused's  place  of  busi- 
ness, with  his  consent,  made  out  the  case 
against  him ;  and  he  in  no  wise  attempted  to 
avoid  the  effect  of  the  state's  evidence  by 
any  refutation  or  explanation  or  by  any 
attempt  to  show  that  his  custody  of  the  liq- 
uor at  his  place  of  business  was  merely  tran- 
sient 

[4]  4.  The  state  introduced  in  evidence  a 
certified  abstract  from  the  records  of  the 
collector  of  internal  revenue  of  the  district 
of  Georgia,  and  showed  that  the  receipt  for 
the  tax  due  to  the  government  had  been  is- 
sued to  the  accused  for  the  first  six  months 
of  the  year  1911,  for  the  business  of  retail 
liquor  dealer,  to  be  carried  on  at  601  Fourth 
street,  Macon,  Ga.  At  the  time  this  evidence 
was  offered  the  defendant  objected  to  it, 
on  the  ground  that  it  was  not  a  copy  of  a 
paper  required  by  law  to  be  kept  in  the  of- 
fice of  any  particular  officer;  also  because 
it  was  immaterial,  since  the  state  had  aban- 
doned the  prosecution  on  the  count  charging 
a  sale.  The  first  of  these  objections  is  an- 
swered by  the  decision  of  this  court  in  Huck- 
abee  v.  State,  7  Ga-  App.  677,  67  S.  R  837. 
As  to  the  second  objection:  We  think  that 
it  is  relevant,  in  a  prosecution  for  keeping 
Intoxicating  liquors  on  hand  at  one*s  place 
of  business,  to  shOw  that  the  accused  has 
paid  the  government  tax  as  a  retail  dealer; 
for  it  is  a  matter  of  legal  knowledge  that 
this  tax  is  paid  upon  an  application  recit- 
ing that  the  person  paying  it  Intends  to  en- 
gage in  that  business.  One  who  makes  prep- 
aration and  pays  out  money  for  the  purpose 
of  engaging  in  the  business  of  a  retail  liq- 
uor dealer  is  much  more  liable  to  have  in- 
toxicating liquors  on  hand  at  his  place  of 
business  than  one  who  has  not  It  is  not 
necessary,  in  a  prosecution  for  keeping  in- 
toxicating liquors  on  hand  at  one*s  place  of 
business,  to  show  that  any  of  the  liquor  has 
been  sold;  but  when  liquor  has  In  fact  been 


Ga.) 


JACKSON  V.  STATE 


941 


■old  at  one's  place  of  baslneBS,  this  Is  condu- 
slre  eyidence  of  the  crime.  The  two  acts  of 
preparation,  the  getting  of  the  liquor  and 
the  taking  out  of  the  goTernment  license, 
are  natural  concomitants,  and  the  one  has  rel- 
evancy as  supporting  the  probative  value  of 
the  other. 

We  have  not  overlooked  the  act  of  August 
21,  1911  (Acts  1911,  p.  180),  which  makes  it 
prima  fade  evidence  of  guilt  in  certain  cases 
for  any  person  to  be  in  possession,  to  make 
application  for,  or  to  have  issued  to  him  the 
United  States  special  tax  receipt  as  a  retail 
liquor  dealer.  This  act,  by  its  terms,  is  ap- 
plicable to  the  trial  of  cases  brought  to  abate 
or  enjoin  the  operation  of  "blind  tigers,'*  and 
to  prosecutions  for  the  illegal  sale  of  intox- 
icating liquor.  In' those  cases  proof  of  the 
defendant's  having  paid  the  government  tax 
as  a  liquor  dealer  is  made  prima  facie  evi- 
dence of  guilt.  The  act  is  without  direct  ap- 
plicability where  mere  keeping  on  hand  is 
charged;  but  independently  of  this  statute, 
the  fact  of  the  defendant's  having  applied 
for  and  having  paid  for  the  special  tax  re- 
ceipt is  relevant.  The  Case  of  Huckabee, 
supra,  was  decided  prior  to  the  passage  of 
this  act,  and  therefore  shows  that,  irrespec- 
tive of  the  statute,  proof  of  this  nature  may 
be  received. 

The  point  is  made  that  this  tax  receipt 
specifies  the  place  at  which  the  retail  liquor 
dealer's  business  is  to  be  carried  on  as  "601 
Fourth  street,  Macon,  Ga.,"  while  the  proof 
shows  that  the  place  where  the  liquor  was 
delivered  was  the  comer  of  Plum  and  Fourth 
streets,  and,  therefore,  that  the  connection 
between  the  two  is  not  sufficiently  shown. 
In  the  first  place  the  Jury  probably  inferred 
that  the  two  addresses  were  Identical,  from 
the  fact  that  the  address  given  on  the  bills 
of  lading  on  which  the  liquors  were  shipped 
and  under  which  the  defendant  received  them 
designated  the  place  where  they  were  to  be 
delivered  as  601  Fourth  street,  and  that  the 
draymen,  under  this  direction,  delivered 
them  at  the  comer  of  Plum  and  Fourth 
streets.  But,  even  if  this  is  not  so,  the  evi- 
dence as  to  the  payment  of  the  government 
tax  would  not  be  wholly  without  relevancy; 
for,  say  that  the  two  addresses  are  different, 
but  in  the  same  general  locality,  the  Jury 
might  believe  that  the  accused,  intending  to 
open  his  place  for  illegal  sale  at  the  address 
stated  in  the  tax  receipt,  had  stored  his  gener- 
al stock  near  by  in  his  other  place  of  busi- 
ness. 

[6]  6.  The  defendant,  by  numerous  re- 
quests to  charge,  attempted  to  get  the  bene- 
fit of  some  such  theory  as  that  if  the  accused 
had  taken  out,  under  the  act  of  1908.  license 
as  a  "near  beer"  dealer — that  is,  a  license 
to  sell  imitations  and  substitutes  for  beer, 
wine,  whisky,  or  other  spirituous  or  malt 
liquors — his  liability  to  prosecution,  and  the 
efTect  of  the  evidence  against  him,  would  be 


legally  different  from  what  It  would  bt  if 
he  had  not  procured  this  license.  One  of 
the  requests  to  charge  along  this  line  was  as 
follows:  "If  at  the  time  of  the  passage  of 
the  act  of  September  5,  1908,  known  as  the 
'near  beer  act,'  there  was  not  and  is  not  now 
any  beverage  or  drink  or  liquor  known  to 
sdence  or  practical  use  in  this  state,  in  im- 
itation of  or  intended  as  a  substitute  for 
beer,  whisky,  or  other  alcoholic,  spirituous, 
or  malt  liquors,  that  did  not  contain  alcohol, 
then  and  in  such  event  said  act  authorized 
the  license  and  the  sale  of  beverages  or 
drinks  or  liquors  containing  alcohol,  and 
proof  that  the  beverage  or  liquor  kept  on 
hand  or  sold  by  the  defendant  contained  al- 
cohol would  not,  of  itself  and  without  more, 
authorize  the  conviction  of  the  defendant." 
The  act  taxing  '*near  beer"  and  other  imi- 
tations of  liquors  (Acts  1908,  p.  1112)  ex- 
pressly provides  that  "nothing  in  this  act 
contained  shall  ever  be  held,  taken,  or  con- 
strued to  authorize  the  sale  of  any  bever- 
age, drink  or  liquor  now  prohibited  by  law." 
And  the  law  then  prohibited,  and  now  pro- 
hibits, throughout  the  state,  the  sale  of  any 
and  all  kinds  of  liquors  of  such  a  nature  as 
will,  if  drunk  to  excess,  produce  intoxica- 
tion. "Near  bear,"  the  thing  at  which  the 
act  in  question  was  particularly  aimed,  has 
been  defined  by  this  court  as  follows:  "  *Near 
beer'  is  a  term  of  common  currency,  used  to 
designate  all  that  class  of  malt  liquors  which 
contain  so  little  alcohol  that  they  will  not 
produce  intoxication,  though  drunk  tp  ex- 
cess." Campbell  v.  City  of  Thomasviile,  6 
Ga.  App.  212,  64  S.  E.  815.  The  evidence  in 
the  present  case  related  only  to  whi^y  as 
such,  and  there  is  not  the  slightest  sugges- 
tion in  the  record  of  finy  other  form  of  liq- 
uor or  imitation  of  liquor,  and  whisky,  of 
course,  is  Judicially  known  to  be  intoxicat* 
lug,  so  that  in  no  event  did  the  Judge  err 
in  not  giving  the  charges  requested. 

The  whole  record  i^ows  a  clear  case  of 
guilt,  followed  by  a  legal  trial  and  a  con- 
viction;  hence  the  Judgment  Is  affirmed. 


(10  6a.  App.  142) 
JACKSON  V.  STATE.     (No.  3,776.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(Syllabui  by  the  Court.) 

Intoxicating   Ligruoas   (§   236*)— EJvidence. 
This  case  is  controlled  by  Cassidy  v.  State, 
72  S.  E.  939,  this  day  decided. 

(Bd.  Note.— For  other  caseSp  see  Intoxicating 
Liquors,  Dec.  Dig.  S  236.*] 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

G.  W.  Jackson  was  convicted  of  violation 
of  the  prohibitory  law,  and  brings  error. 
Affirmed. 


•For  other  cases  see  sune  topic  and  section  NUMBER  in  Dee.  Dig.  &  Am.  Dig.  Key  No.  Seriee  &  Rep'r  lndeze» 
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Napier  &  Maynurd  and  Jobn  R.  Ck>oper,  for 
plaintiff  in  error.  Walter  J.  Grace,  Sol. 
Gen.,  for  tbe  State. 

POWELL,  J.  The  eridence  tn  this  case 
U  of  the  same  general  nature  as  that  dealt 
with  in  Cassidy  v.  State,  72  S.  E.  939,  this 
day  decided.  Shipments  marked  "whisky^ 
came  addressed  to  the  accused.  He  gave  to 
the  railroad  agent  orders  directing  that  the 
whisky  shipped  to  him  be  delivered  .to  cer- 
tain draymen,  who  hauled  it  to  his  place  of 
business.  Sometimes  the  draymen  left  It  in- 
side the  store,  and  sometimes  in  the  back 
yard,  near  the  back  door  of  his  store.  The 
defendant  had  a  goyemment  tax  receipt  as 
a  retail  liquor  dealer.  He  did  make  a  state- 
ment in  which  he  denied  that  any  whisky 
had  eyer  been  brought  to  his  store  by  the 
draymen;  but  the  Jury;  as  they  had  the  right 
to  do,  disregarded  this  statement  in  the  light 
of  the  oyerwhelming  evidence  to  the  con- 
trary. The  Jury  had  a  right  to  find,  even  as 
to  the  liquor  left  in  the  back  yard  of  his 
store,  that  it  was  left  ''at  his  place  of  busi- 
ness.** Bashinski  v.  State,.  5  Ga.  App.  3,  62 
S.  E.  577;  Jenkins  v.  State,  4  Ga.  App.  859, 
62  S.  E.  574. 

Judgment  afilrmed. 


(10  Oa.  App.  100) 

ROBERTS  V.  GEORGIA  SOUTHERN  k   P. 
RY.  00.  (No.  3,243.) 

(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(ByUdbvt  hy  the  Court,) 

1.  GABBnBBs  (§  218*)  —  Tbanspobtation  or 
Live  Stock— Limitation  of  Liabilitt. 
A  stipulation  in  a  contract  for  the  ship- 
ment of  live  stock,  requiring  that,  as  a  conoi- 
tion  precedent  to  any  right  to  recover  any  dam- 
ages for  loss  or  Injury  to  said  live  stock,  "writ- 
ten notice  of  a  dalm  therefor  shall  be  given 
before  said  live  stock  is  removed  or  intermingled 
with  other  live  stockj^  is  reasonable  and  valid. 
Southern  Ry.  0>.  v.  ToUerson,  129  Ga.  647,  59 
S.  E.  799. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Ctent.  Dig.  IS  674-696,  927-949 ;    Dec  Dig.  1 

2.  CaBBIEBS    ({     218*)  —  TBANSPOBTATIOlf     dv 

Iavs  Stook  —  Limitation  or  Liabilitt  — 

WAIVES. 

This  stipulation  In  the  contract  may  be  ex- 
pressly or  mipliedly  waived  bv  the  carrier. 
Carter  &  Co.  v.  Southern  Ry.  CJo.,  3  Ga.  App. 
40,  59  S.  E.  209 ;  Arnold  v.  Louisville  Ry.  (Jo., 
4  Ga.  App.  520,  61  S.  E.  1050:  Hill  v.  Tele- 
graph Co.,  85  Ga.  430, 11  S.  E.  874,  21  Am.  St 
Rep.  166.  In  this  case  there  is  no  evidence  of 
waiver;  bnt,  on  the  contrary,  the  stipulation  is 
eii>re8sly  set  up  and  relied  upon  by  the  carrier 
in  answer  to  the  claim  made  in  violation  of  its 
terms. 

[Ed.  Note.— For  other  cases,  see  CSarriers. 
Cent  Dig.  H  674-696.  927-949;  Dec.  Dig.  ( 
218.*1 

3.  Cabbikbs    (f   218^)  —  Tbaitspobtation    of 
Live  Stock  —  Liiotation  of  Liability  — 

CONSTBUOnON. 

Whether  the  stipulation  above  set  out  ap- 
plies only  to  injuries  that  are  patent  is  not  nec- 


essary to  be  ruled,  for  the  injury  in  this  case 
was  not  latent,  but  an  indication  of  the  injury 
was  discernible  to  the  eye  by  superficial  ex- 
amination, and  was  in  fact  discovered  by  plain- 
tiff, or  his  a^ent,  before  the  horse  was  removed 
from  the  point  of  delivery,  and  no  complaint 
was  then  made,  or  damages  claimed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  674-696,  927-049 ;  Dec  Dig.  1 
218.*1 

4.  Oabbisbs    a   218^)  —  Tbanspobtation    or 
Live  Stock— Limitation  or  Liabilitt. 

Where  the  evidence  shows  that  the  plaintiff 
did  not  comply  with  the  above  stipulation  in 
the  contract,  and  there  is  no  evidence  of  any 
waiver  by  the  carrier,  a  recovery  could  not  be 
legally  had,  and  a  verdict  for  the  defendant  was 
properly  directed. 

[Ed.  Note.— For  other  cases,  see  (Carriers. 
Cent  Dig.  H  674r-696,  927-949;  Dec.  Dig.  f 
218.*] 

5.  Cbbtitting  Cask  fob  Review. 

This  court  declines  to  ask  the  Supreme 
C!onrt  to  review  the  case  of  Southern  R^.  Co.  v. 
ToUerson,  supra,  and  other  cases  decided  by 
that  court  to  the  same  effect 

Error  from  City  Court  of  Valdosta ;  J.  O. 
Cranford,  Judge. 

Action  by  B.  H.  Roberts  against  the  Geor- 
gia Southern  &  Florida  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Patterson  &  Copeland,  for  plaintiff  in  ei^ 
ror.  J.  E.  Hall  and  B.  K.  Wilcox,  for  de- 
fendant in  error. 

HILL,  O.  J«    Judgment  afllrmed. 


(10  Oa.  App.  96) 
REISMAN  T.  WESTEOt     (No.  8,166.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  IdlL) 

(8yUahu$  5y  the  Oouri.) 

Sales  (|  472^)— Conditional  Soteh   ErtEor 

or  Failubb  to  Rboobd. 

A  contract  for  the  sale  of  personalty,  re- 
serving title  in  the  seller  until  the  j;>urcliase 
monev  has  been  paid,  to  be  valid  and  binding  as 
to  third  peraons,  must  be  recorded  as  required 
by  CivU  Code  IdlO,  H  3318,  3819.  Otherwises 
the  sale  is  absolute  as  to  third  persons;  and 
where  the  purchaser  subsequently  gives  the 
property  to  another,  the  property  generally  be- 
comes subject  to  the  debts  of  the  latter,  reduced 
to  judgment,  especially  where  the  creditor  of 
the  donee  in  possession  had  no  actual  notice  of 
the  existence  of  the  conditional  contract  of 
sale,  and  that  the  property  covered  by  that 
contract  had  not  been  paid  for,  and  extended 
credit  on  the  faith  thereof. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  if  1366-1376;    Dea  Dig.  i  472.^ 

Error  from  Superior  Conrt,  Falton  County; 
Geo.  L.  Bell,  Judge. 

Claim  by  J.  D.  Wester  to  property  levied 
on  under  execution  in  favor  of  Joe  Reisman. 
From  a  Judgment  for  the  complainant,  tbe 
execution  creditor  brings  error.    Reversed. 

Hewlett  &  Dennis,  for  plaintiff  in  error. 
Shepard  Bryan  and  W.  R.  Tichenor,  for  de- 
fendant in  error. 


•For  other  cases  see  same  topic  and  Mction  NUMBER  in  Deo.  Dig.  St  Am.  Dig.  Key  No.  Seriei  &  Rep'r  indez^ 


6a.) 


WIIiSON  y.  BABNABD 


943 


BILL,  C  7.  Wester  sold  a  piano  to  Tay- 
lor under  a  conditional  contract  In  writing 
reserving  title  until  the  piano  was  fully  paid 
for.  Tbi^  contract  was  not  recorded.  He 
was  to  pay  for  the  piano  by  installments. 
Before  paying  for  it  he  gave  it  as  a  Ghristr 
mas  present  to  his  wife.  After  the  piano 
bad  been  given  to  her,  Reisman  obtained  a 
judgment  against  her,  and  the  execution  is- 
sued upon  tliis  Judgment  was  levied  on  the 
piano  as  her  property.  Wester  interposed  a 
claim.  The  Jury  in  the  Justice's  court  found 
the  piano  subject  to  the  execution,  and 
Wester,  by  certiorari,  asked  the  superior 
court  to  review  this  finding.  The  superior 
court  sustained  the  certiorari  and  entered  up 
final  Judgment  in  favor  of  Wester,  holding 
that  the  property  was  not  subject  to  the  ex- 
ecution; and  Reisman  brings  error  to  this 
court 

On  the  trial  of  the  claim  case  there  was 
no  controversy  as  to  the  facts,  which  are 
substantially  set  out  above.  Reisman  testi- 
fied that  he  had  extended  credit  to  Mrs. 
Taylor  on  the  faith  of  her  statement  that 
the  piano  was  her  personal  property.  The 
claimant  objected  to  this  testimony,  so  far 
as  it  related  to  the  statement  of  Mrs.  Tay- 
lor that  the  piano  belonged  to  her,  on  the 
ground  that  it  was  mere  hearsay,  and  irrele- 
vant and  inadmissible;  that  Mrs.  Taylor  was 
not  a  party  to  the  contract  between  Wester 
and  her  husband,  and  her  statement  was  not 
binding  upon  Wester,  as  he  was  not  present 
when  it  was  made.  The  court  overruled  this 
objection,  and  this  is  assigned  as  error.  We 
think  the  statement  of  Mrs.  Taylor  to  Reis- 
man was  admissible,  as  showing  the  good 
faith  of  Reisman  in  extending  credit  to  her. 
Under  the  view  we  take  of  the  merits  of 
the  case,  however,  it  makes  very  little  differ- 
ence why  Reisman  extended  credit  to  Mrs. 
Taylor.  His  Judgment  was  good  against  her 
and  was  binding  on  her  property,  and  the 
undisputed  evidence  is  that  her  husband 
had  given  her  this  piano. 

It  is  insisted,  however,  that  Mrs.  Taylor 
knew  that  her  husband  had  not  paid  for 
the  piano,  that  he  bought  it  from  Wester  on 
installments,  and  that  he  had  no  right  to 
make  a  voluntary  gift  of  It  to  her  as  against 
Westerns  claim  for  the  balance  of  the  pur- 
chase money.  And  this  is  probably  the  vle'w 
that  the  superior  court  took  of  the  question. 
The  Code  requires  that  every  conditional  con- 
tract of  sale,  to  be  valid  as  against  third 
persons,  shall  be  in  writing  and  recorded 
within  SO  days  from  date.  Civil  Ck>de  1910, 
H  8818,  8319.  The  contract  in  this  case  was 
not  recorded.  It  was  therefore  binding  upon 
nobody  except  the  parties  thereto.  Relative- 
ly to  third  persons,  the  sale  of  the  piano 
by  Wester  to  Taylor  was  an  absolute  sale. 
Steen  v.  Harris,  81  6a.  081,  8  S.  B.  20e.  Cf. 
Rhode  Island  Works  v.  Ihnplre  L.  Co.,  91 
Ga.  842,  17  S.  B.  1012.    Now,  suppose  that 


Reisman  had  obtained  Judgment  against  Tay- 
lor himself,  and  had  had  the  executi<Hi  levied 
on  the  piano,  and  Reisman,  when  extending 
credit  to  Taylor,  had  no  knowledge  of  the 
conditional .  contract  in  writing  made  by 
Wester  to  Taylor;  can  it  be  doubted  that 
Relsman*s  execution  would  be  prior  in  dig- 
nity to  Westerns  claim?  The  creditor  (with 
Judgment  lien)  of  the  donee  of  the  purchaser 
under  the  conditional  sale  is  likewise  a  third 
person  within  the  meaning  of  the  Code  sec- 
tions cited. 

Another  reason  why  we  think  the  property 
was  subject  to  the  execution  in-  favor  of 
Reisman:  Wester  failed  to  record  his  condi- 
tional contract  He  put  the  piano  into  the 
possession  of  Taylor;  and,  according  to  the 
evidence,  Taylor  told  him  at  the  time  of  the 
sale  that  he  wanted  to  buy  the  piano  as  a 
Christmas  present  for  his  wife.  He  thus  put 
it  into  the  power  of  Mra  Taylor  to  perpe- 
trate a  fraud  on  Reisman,  for  she  stated  to 
him  that  the  piano  belonged  to  her,  and  it 
was  on  the  faith  of  this  statement  that  he 
extended  the  credit  to  her.  Wester  put  it 
into  the  power  of  Taylor,  the  husband, 
through  his  wife,  to  commit  a  fraud  upon 
an  innocent  person;  and  if  Reisman,  the  in- 
nocent person,  or  Wester,  who  had  put  it  in 
the  power  of  Taylor  and  his  wife  to  perpe- 
trate the  fraud,  must  suffer,  clearly  the  one 
who  made  the  fraud  possible  should  suffer, 
and  not  the  one  who  was  Innocent 

For  these  reasons,  we  think  that  the  su- 
perior court  erred  In  sustaining  the  certio- 
rari and  entering  final  Judgment  in  favor  of 
Wester.  The  certiorari  should  have  been  re- 
versed. 

Judgment  reversed. 


(10  0&.  App.  m 
WILSON  V.  BARNARD.    (No.  8,208.) 
(Conrt  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(BvUahu9  Iff  the  Court,) 

1.  Pleading  (§  258*)— AMKifDMKifX— Answek. 

The  amendment  to  the  answer,  althongh 
filed  after  the  time  for  answering  had  expired, 
was  properly  verified  as  required  by  section 
5640  of  the  Civil  Code  of  1910,  and  there  was 
no  error  In  allowing  it  Besiaes,  the  amend- 
ment set  np  no  defense  that  was  not  substan- 
tially made  by  the  original  answer. 

[Ed.    Note.— For  other  cases,   see   Pleading, 
Cent  Dig.  §$  765-782;  Dec.  Dig.  |  258.*] 

2.  Bills  and  Notes  (i  489*)— Actions— Is- 
sues AND  Psoor. 

Under  the  plea  of  non  est  factum  to  a  suit 
on  a  note,  the  defendant  may  deny  either  the 
execution  of  die  note  by  him  altogether,  or  its 
execution  by  him  in  its  present  shape,  and  proof 
of  either  allegation,  provided,  in  case  of  altera- 
tion, the  change  was  material,  would  sustain  the 
plea.  CivU  Code  (1910)  §  4295;  Joyce  on  De- 
fenses to  Commercial  Paper,  f  135. 

[Bd.   Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  489.*1 
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3.  BYiDSKOii   (i  107*)— Demonstbativk  Evi- 

DSNCB— OOICPABISON   OF   HANDWBITINa. 

Where  the  signature  to  a  note  sued  on  is 
attacked  on  the  ground  that  it  is  a  forgery,  an 
admittedly  genuine  signature  of  the  person  pur- 
porting to  have  signed  the  note  is  admissible  for 
the  purpose  of  comparison,  and  to  aid  in  the 
determination  of  the  issue  as  to  the  genuineness 
of  the  signature  in  dispute,  and  the  jury  can 
make  a  physical  inspection  of  both  the  genuine 
signature  and  the  one  in  dispute.  Joyce  on  De- 
fenses to  Commercial  Paper,  §S  96,  97,  and  cas- 
es in  notes. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  681,  681%;  Dec.  Dig.  f  197.*] 

4.  Evidence  (S  197*)— Admissibility— Writ- 
ings FOB  COMPABISON. 

In  support  of  his  plea  of  non  est  factum, 
it  was  not  error  to  permit  the  defendant  to  in- 
troduce in  evidence  a  blank  copy  of  a  note, 
which  he  testified  was  an  exact  copy  of  the  one 
he  executed,  for  the  purpose  of  showing  dis- 
similarity between  that  and  the  note  sued  on 
and  alleged  to  be  a  forgery. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f|  681,  681%;  Pec  Dig.  |  197.*] 

6.  Bills  and  Notes  (S  492*)— Trial  (i  229*) 
,  ^Burden  of  Proof— Instructions— Repe- 
tition. 

When  a  plea  of  non  est  factum  is  filed  un- 
der oath  to  a  suit  on  a  note,  the  burden  is  upon 
the  plaintiff  to  prove  the  execution  of  the  note 
sued  on.     Paulk  y.  Creech,  8  Ga.  App.  738,  70 

5.  E.  145  (2).  It  was  not  error  for  the  trial 
judge,  during  the  course  of  his  charge,  to  in- 
struct the  jury  repeatedly  to  the  foregoing  ef- 
fect. One  time  would  have  been  sufficient,  but 
needless  repetition  in  a  charge  of  a  correct  prin- 
ciple of  law  applicable  to  the  pleadings  and 
evidence  could  not  be  error. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§_  1649-1651;  Dec.  Dig.  f 
492;*  Trial,  Cent  Dig.  §  613;  Dec  Dig.  § 
229.*] 

6.  Bills  and  NoteIb  (i  497*)— Actions— Pre- 
sumptions—Bona  Fide  Holders. 

Where  a  plea  of  non  est  factum  is  filed  to 
a  suit  on  a  note,  the  plaintiff  must  prove  the 
execution  of  the  note  sued  on,  before  the  pre- 
sumption of  law  would  arise  that  he  was  a 
bona  fide  holder  for  value;  and,  after  charging 
sections  4286  and  4288  of  the  Civil  Code  of 
1910,  the  court  did  not  err  in  also  charging  the 
above  qualification. 

[BA,  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f$  1675-1687;  Dec  Dig.  $ 
497.*] 

7.  Alteration  of  Instruments  (§  3*)- Mate- 
xiALiTT— Name  of  Payee. 

The  alteration  of  the  name  of  the  payee  in 
a  note,  without  the  knowledge  of  the  maker,  is 
a  material  alteration,  and  would  constitute  a 
good  defense  to  an  action  against  the  maker  of 
the  note.  Joyce  on  Defenses  to  Commercial 
Paper,  S  158.  and  cases  cited;  3  Randolph  on 
Commercial  Paper,  §§  1749:  and  1777. 

[£M.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  U  5-15;  Dec  Dig. 
13.*] 


8.  Appeal  and  Errob   Q  1003*)— Review— 

QXTESTIONS  OF  FaOT. 

This  court  has  repeatedly  ruled  that  in  the 
absence,  of  legal  error,  it  has  no  jurisdiction  to 
interfere  with  a  verdict  supported  by  some  evi- 
dence, although  the  verdict  was  against  the  pre- 
ponderance of  the  evidence.  The  decisions  cit- 
ed to  the  contrary,  applicable  to  the  Supreme 
Court  were  rendered  prior  to  the  constitutional 
amendment  restricting  the  Jurisdiction  of  that 
court  and  this  court  to  the  decision  of  errors  of 
law  and  equi^,  and  are  not  now  in  point 

[E)d.  Note. — F6r  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3938-^943;  Dec  Die  f 
1003.*] 

9.  Motion  for  New  Trial— No  Error. 

Other  grounds  of  alleged  error  contained  in 
the  motion  for  a  new  trial,  not  specifically  cov- 
ered by  the  foregoing  notes,  are  without  eub- 
stantiai  merit 

10.  Sufficiency  or  Evidence— Refusal   or 
New  Trial. 

There  was  evidence  in  support  of  the  plea 
of  non  est  factum,  and  the  verdict  for  the  de- 
fendant was  authorized,  and  there  was  no  er^ 
ror  in  refusing  a  new  triaL 

Error  from  City  Court  of  Cartersville;  A. 
M.  Fonte,  Judge. 

Action  by  W.  C.  Wilson  against  John  E. 
Barnard.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

Jno.  F.  Norrls,  for  plaintiff  in  error. 
Neel  ft  Neel,  for  defendant  in  error. 

HILL^  C.  J.    Judgment  affirmed. 


(10  oa.  Avp.  toy 

GIBSON  V.  STATE.     (No.  3,094.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(Syllahua  hy  the  Court.) 

Rape  (§  16*)— Assault  with  Ikteht  to  Bafb 
— Elements  or  Offense — iNSTBUonoNa. 
Under  the  evidence  the  defendant  was  guilty 
of  assault  with  intent  to  rape,  or  not  guilty  at 
all,  and  therefore  there  was  no  error  in  not 
charging  the  law  as  to  assault  and  battery. 
An  assault  with  Intent  to  induce  consent  to 
se*Xual  intercourse  on  the  part  of  a  female  child 
under  the  age  of  consent  is  not  assault  and  bat- 
tery, but  assault  with  intent  to  rape.  Just  as 
the  completed  intercourse  with  such  a  child 
would  be  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent. 
Dig.  S$  15-19:    Dec  Dig.  i  16.*) 

Error  from  Superior  Court,  Floyd  Coun- 
ty;   J.  W.  Maddox,  Judge. 

Will  Gibson  was  convicted  of  assault  with 
Intent  to  rape,  and  brings  error.    Affirmed. 

• 

Eubanks  &  Mebane,  for  plaintiff  In  arror. 
Jno.  W.  Bale,  Sol.  Gen.,  f6r  the  State. 

RUSSELL,  J.    Judgment  affirmed. 
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MOSS  V.   TAZEWEI.L    COUNTY. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

29.  1911.) 

1.  Constitutional    Law    ({  50*)  —  Lkgisla- 
tive  powek. 

The  power  of  the  Legislature  is  supreme, 
except  as  restricted  by  the  state  or  federal  Con- 
stitution. 

[Ed.  Note.— FV>r  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  48,  49 ;   Dec.  Dig.  $  50.*] 

2.  Constitutional  Law  (S  48*)— Constbuo- 
tion— co  nstitution  ality . 

All  doubts  as  to  the  constitutionality  of  a 
statute  should  be  resolved  in  faVor  of  its  ex- 
istence, and  the  court  should  not  declare  a 
statute  unconstitutionaJ,  unless  it  clearly  and 
plainly  appears  to  be  so. 

[Ed.  Note. — For  other  cases,  see  Constitution-, 
al  Law,  Cent.  Dig.  i  46;    Dec.  Dig.  §  48.*] 

3.  Taxation  (§  40*)— Statutes  (S  95*)— Uni- 
formity—General  Law. 

Acts  1908,  c.  70  (Code  Supp.  1910,  p.  729), 
entitled  **An  act  to  provide  for  the  issuing  of 
county  bonds  for  permanent  road  or  brid;?e  im- 
provements in  the  magisterial  districts  of  the 
counties  of  the  state,"  does  not  violate  Const. 
1902,  §  168  (Code  1904,  p.  cclxil),  providing 
that  all  taxes,  whether  state,  local,  or  munici- 
pal, shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  shall  be  levied  un- 
der general  laws. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent.  EHg.  |§  68-89;  Dec.  Dig.  §  40;*  Stat- 
utes, Cent  Dig.  §§  105,  106 ;    Dec,  Dig.  S  95.*] 

4.  Counties  (i  187*)— Fiscal  Management- 
Bonds— Liability  On. 

Acts  1908,  c.  70.  §  1  (Code  Supp.  1910.  p. 
729),  permits  bonds  to  be  issued  by  any  county 
for  road  and  .bridge  improvements  in  magis- 
terial districts.  Section  2  requires  the  polls  to 
be  opened  at  all  the  voting  places  in  the  coun- 
ty not  in  a  particular  magisterial  district,  and 
provides  that  all  qualified  votei-s  of  the  coun- 
ties shall  vote  upon  the  question.  Section  3  re- 
quires the  county  election  commissioners  to 
canvass  the  returns.  Section  4  provides  that, 
if  a  majority  of  the  voters  of  the  county  and  al- 
so a  majority  of  the  voters  of  the  district  voting 
upon  the  question  favor  issuing  the  bonds,  the 
county  board  of  supervisors  shall  be  directed  to 
carry  out  their  wishes.  Section  6  requires 
the  board  to  issue  the  bonds  and  have  written 

therein  a  recital  that  they  are  issued  for  ** 

magisterial  district,"  but  that  the  full  credit  of 
the  county  is  pledged  for  their  payment,  and 
that  a  tax  will  be  levied  upon  the  propertjr  of 
the  district  to  pay  interest  and  create  a  sink- 
ing fund.  Section  7  requires  a  levy  b^  the 
county  on  all  property  liable  to  state  tax  in  the 
magisterial  district  in  which  the  proceeds  of 
the  bonds  are  to  be  expended,  and  that,  should 
the  county  have  to  assume  any  payment,  the 
board  of  supervisors  shall  levy  such  tak  in  the 
magisterial  district  as  may  he  necessary  to  pay 
the  amount  so  assumed ;  ^*it  being  *  *  *  in- 
tended that  bonds  issued  or  to  be  Issued  under 
this  act  are  county  obligationcs,  but  payable 
primarily  out  of  levies  upon  the  property  in 
the  magisterial  district,  where  the  proceeds  of 
the  bonds  may  be  expended  hereunder."  Held, 
that, the  bonds  were  direct  county  bonds,  and 
not  bonds  of  the  magisterial  district :  the  coun- 
ty's liability  to  the  bondholder  not  being  di- 
minished because  of  the  provision  for  levy  upon 
the  property  of  the  district. 

(Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §§  293-295;    Dec.  Dig.  f  187.*] 


Error  to  Circuit  Court,  Tazewell  County. 

Action  by  the  County  of  Tazewell  against 
C.  J.  Moss.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Henry  &  Graham,  for  plaintiff  In  error 
George  W.  St.  Clair  and  T.  0.  Bowen,  for  d& 
fendant  in  error. 

WHITTLE,  J.  This  writ  of  error  is  to  a 
Judgment  rendered  upon  motion  by  the  cir- 
cuit court  in  behalf  of  the  defendant  In  er- 
ror, the  plaintiff  below,  against  the  plain- 
tiff in  error,  C.  J.  Moss,  for  the  purchase 
price  of  three  bonds  (known  as  "road  bonds**), 
each  of  the  denomination  of  $1,000. 

These  bonds  constitute  part  of  a  bond  is- 
sue made  by  Tazewell  county  by  virtue  of  an 
act  of  the  General  Assembly  of  Virginia,  enti- 
tled "An  act  to  provide  for  the  issuing  of 
county  bonds  for  permanent  road  or  bridge 
improvement  in  the  magisterial  districts  of 
the  counties  of  the  state,*'  approved  Febru- 
ary 25,  1908.  3  Va.  Code  Supp.  1910  (Pol- 
lard) p.  729. 

In  pursuance  of  this  act  an  election  was 
held  in  Tazewell  county  to  take  the  sense  of 
the  qualified  voters  of  the  several  magisterial 
districts  of  the  county  and  of  the  qualified 
voters  of  the  county  as  to  whether  the 
board  of  supen'isore  should  issue  county 
bonds  aggregating  $625,000  for  the  entire 
county,  the  proceeds  of  which  were  to  be  ap- 
portioned among  the  several  magisterial  dis- 
tricts in  accordance  with  the  provisions  of 
the  act.  The  election  was  duly  held,  and 
resulted  favorably  to  the  bond  issue.. 

We  have  scrutinized  the  proceedings  lead- 
ing up  to  and  including  the  authorization,  ex- 
ecution, issuance,  and  sale  of  these  bonds» 
and,  without  undertaking  to  set  out  in  detail 
the  various  steps  taken,  it  is  sufficient  to  say 
that  the  county  authorities  have  substantially 
complied  with  all  the  requirements  of  the  act 

There  are  only  two  flssignraents  of  error 
which  demand  our  attention.  The  first  i» 
"that  the  statute  under  which  the  election 
was  held  and  the  bonds  issued  is  unconstitu- 
tibnal'*;  and.  second,  "that  the  bonds  are  not 
direct  county  bonds  for  which  the  county  is 
primarily  responsible,  but  are  direct  magis- 
terial district  bonds,  these  districts  being 
primarily  liable." 

With  respect  to  the  first  assignment,  it  is 
maintained  that  the  act  Is  In  confilct  with 
that  portion  of  section  168  of  the  Constitu- 
tion of  Virginia  (Code  1904,  p.  cclxii)  which 
declares  that  •*♦  •  •  all  taxes,  whether 
state,  local,  or  municipal,  shall  be  uniform 
upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying  the 
tax,  and  shall  be  levied  and  collected  under 
general  laws.** 

Objection  to  the  constitutionality  of  this 
act  has  recently  received  careful  considera- 
tion at  our  hands.  In  May  last  a  petition 
for  appeal  from  a  decree  of  the  circuit  court 
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of  Lee  county,  In  the  case  of  Holllday  ▼. 
Board  of  Supervisors,!  involving  the  precise 
question  now  in  Judgment,  was  refused  by 
four  of  the  Judges  in  vacation,  and  after- 
wards by  the  court,  on  the  ground  that  the 
decree  of  the  circuit  court,  maintaining  the 
constitutionality  of  the  act,  was  plainly  right 
In  these  circumstances,  we  would  ordinarily 
have  simply  denied  a  writ  of  error  in  the 
present  case;  but,  in  view  of  the  large  num- 
ber of  bond  issues  under  this  act  throughout 
the  state,  we  have  deemed  it  advisable  to  af- 
firm its  constitutionality  by  an  authoritative 
decision. 

[1-2]  The  principle  is  elementary  that  "the 
power  of  the  Legislature  of  the  state  is  su- 
preme, except  so  far  as  it  is  restrained  by 
the  state  or  federal  Constitution,  and  even 
in  case  of  doubt  as  to  the  power,  all  doubts 
are  to  be  resolved  in  favor  of  the  eldstence 
of  the  power.  The  courts  have  no  power  to 
declare  an  act  unconstitutional,  unless  it  is 
so  clearly  and  plainly  so  that  there  can  be 
no  doubt  on  the  subject."  Henry's  Case, 
110  Va.  879,  65  S.  B.  570,  26  L.  R.  A.  (N.  S.) 
883;  Button  v.  State  Corporation  Conmiis- 
slon,  105  Va.  634,  54  8.  E.  769,  and  cases 
cited. 

This  canon  of  construction  is  essential  to 
the  very  life  of  the  state  and  has  always 
been  Jealously  guarded  by  the  courts.  In 
deference  to  this  fundamental  principle,  the 
constitutionality  of  acts  of  the  Legislature 
essentially  similar  to  the  present  statute  have 
repeatedly  received  the  sanction  of  this  court 

In  Gilkeson  v.  Frederick  Justices,  13 
Grat  577,  it  was  held  that  section  22,  art 
4,  of  the  Constitution  of  1851,  providing  that 
"taxation  shall  be  equal  and  uniform 
throughout  the  commonwealth,  and  all  prop- 
erty ♦  ♦  ♦  shall  be  taxed  in  proportion 
to  its  value,"  applied  to  state  revenue,  and 
not  to  taxes  and  levies  by  counties  for  local 
purposes. 

The  convention  which  adopted  the  Consti- 
tution of  1869,  )n  section  1,  art  10,  enlarged 
the  scope  of  the  equality  and  uniformity 
provision,  so  as  to  include  taxes  imposed  for 
state  revenue  and  also  levies  imposed  by 
comities  and  corporate  bodies  for  local  rev- 
enue. Nevertheless,  in  Norfolk  City  v.  Ellis, 
26  Grat  224  (a  decision  under  the  Constitu- 
tion of  1869),  the  court  held  that  the  coun- 
cil of  Norfolk  had  authority  under  the  dty 
charter  and  the  Constitution  of  the  state  to 
assess  the  expense,  in  whole  or  in  part,  of 
paving  a  street  upon  the  owners  of  the  prop- 
erty on  the  street  in  proportion  to  the  num- 
ber of  feet  facing  on  the  street  The  court 
construed  the  constitutional  prohibition  as 
applying  to  revenue  as  contradlstinguiahed 
from  assessments  for  local  improvements. 
Such  aasessments,  it  was  said,  proceeded  up- 
on the  theory  of  benefits  conferred  upon 
the  inhabitants  of  the  particular  locality, 
and  not  upon  the  idea  of  revenue.     Judge 

^  No  opinion  filed. 


Staples,  in-  delivering  the  opinion  of  the 
court  in  that  case,  observes:  "It  is  regarded 
as  a  system  of  equivalents.  It  imposes  the 
tax  according  to  the  maxim  that  be  who 
receives  the  benefit  ought  to  .bear  the  bur- 
den; and  it  aims  to  exact  from  the  party 
assessed  no  more  than  his  Just  share  of  that 
burden  according  to  an  equitable  rule  of  ap- 
portionment." 

In  Richmond  &  A.  R:  Co.  v.  City  of  Lynch- 
burg, 81  Va.  473,  the  charter  of  Lynchburg, 
which  empowered  the  city,  where  water 
mains  were  laid  in  the  street,  to  levy  an  an- 
nual special  assessment  on  the  real  estate  on 
both  sides  of  the  street  to  meet  the  expense 
of  the  waterworks,  was  held  to  be  valid. 

In  Supervisors  v.  SaltviUe  Land  Comiiany, 
99  Va.  640,  39  S.  E.  704,  the  court  held:  "In 
the  absence  of  constitutional  restrictions,  the 
Legislature  may  Impose  upon  a  taxing  dis- 
trict, such  as  a  town,  the  duty  of  keeping  in 
repair  the  streets  and  roads  within,  and  re- 
lieve it  from  taxation  for  roads  without,  Its 
limits.  The  Legislature  Judges  finally  and 
conclusively  upon  this  question." 

In  Day  v.  Roberts,  101  Va.  248,  251,  43  8. 
E,  362,  363,  Buchanan,  J.,  speaking  for  the 
court,  said:  "Constitutional  provisions  sim- 
ilar to  the  one  now  under  consideration  (sec- 
tion 1,  art  10,  Constitution  of  1869)  have 
frequently  been  before  the  courts.  The  set- 
tled construction  placed  upon  them  is  that 
uniform  taxation  requires  uniformity,  not 
only  in  the  rate  of  taxation  and  in  the  mode 
of  assessment  upon  the  taxable  valuation* 
but  the  uniformity  must  be  coextensive  with 
the  territory  to  which  it  applies.  If  a  tax  Is 
imposed  by  the  state,  it  must  be  uniform 
over  the  whole  state;  if  by  a  county,  city, 
town,  or  other  subordinate  district  the  tax 
must  be  uniform  throughout  the  territory  to 
which  it  is  applicable.  Knowlton  v.  Board 
of  Sup.,  9  Wis.  410,  420,  421;  Bright  v.  Me- 
Cullough,  27  Ind.  223,  230;  Exchange  Bank 
V.  Hines,  3  Ohio  St^  15;  Sleight  v.  People, 
74  111.  47;  Dyar  v.  Farmington,  70  Me.  515; 
Hutchinson  v.  Ozark  Co.  [57  Ark.  554]  22 
S.  W.  173,  38  Am.  St  Rep.  258;  Pine  Grove, 
etc.,  V.  Talcott  19  Wall.  676,  22  L.  Ed.  227; 
Cooley  on  Tax.  (2d*  Ed.)  141,  244;  Cooley*s 
Const  Lim.  (6th  Ed.)  610;  1  Desty  on  Tax. 
I  85,  p.  173;  Burroughs  on  Taxation,  61, 
62." 

[3]  The  uniformity  clauses  of  the  Consti- 
tution of  1869  and  of  1902  are  substantially 
the  same,  and  the  authorities  to  which  at- 
tention has  been  called  folly  sustain  the 
constitutionality  of  the  act  of  February  25, 
1908. 

[4]  We  are  farthermoie  of  opinion  that 
the  assignment  of  error,  that  these  bonds 
are  not  direct  county  bonds,  for  which  the 
county  is  primarily  responsible,  but  are  di^ 
rect  magisterial  district  bonds,  for  which 
the  districts  are  primarily  liable,  is  not  merl- 
torous. 

Counties  are  erected  by  the  Legislataxe* 
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and    constitute   subdivisions    of   the   state. 
They  are  organized  under  the  Constitution 
and  lawSt  and,  within  their  territorial  lim- 
its, are  clothed  with  many  important  govern- 
mental and  other  functions.    Among  others, 
they  have  authority  to  make  levies  for  lo- 
cal purposes.    They  also  have  power  to  make 
contracts,  with  respect  to  which  they  may 
sue  and  be  sued  as  provided  by  law,  and 
possess  adequate  agencies  and  machinery  to 
discharge  the  duties  and  obligations  impos- 
ed upon  them  by  law.     But  it  is  otherwise 
with  respect  to  magisterial  districts,  which 
are  subordinate  divisions  or  precincts  of  a 
county,  created  for  political  and  administra* 
tive  purposes  of  exceedingly  limited  chaiac^ 
ter.     They  are  without  that  artificial  per- 
sonality possessed  by  corporate  bodies.  They 
have  authority  to  elect  certain  officers,  but 
possess  no  debt-making  i)ower  under  general 
statutes  of  the  state,  and  plainly  have  no 
such  power  under  the  act  of  February  25, 
1908.     It  is  not    possible,    therefore,    that 
these  road  bonds  are  direct  magisterial  dis- 
trict bonds. 

On  the  other  hand,  that  the  bonds  are  di- 
rect county  bonds,  for  payment  of  which  the 
full 'faith  and  credit  of  the  entire  county  is 
pledged,    unmistakably    appears    from    the 
terms  of  the  act 

Section  1  declares  "that  bonds  may  be  is- 
sued by  any  county'*  for  the  purpose,  and 
upon  *  the    conditions,   and   in   the   manner 
therein  provided. 

Section  2  provides  that  the  polls  shall  be 
opened  at  all  the  voting  places  in  the  coun- 
ty, not  in  a  particular  magisterial  district, 
and  that  all  the  qualified  voters  of  the  coun- 
ty shall  have  the  right  to  vote  on  the  ques- 
tion of  bond  issue. 

Section  8  provides  that  the  commissioners 
of  election  of  the  county  shall  canvass  the 
returns. 

Section  4  provides  that  if  the  report  of  the 
commissioners  of  election  shows  that  a  ma- 
jority of  the  qualified  voters  of  the  county 
voting  upon  the  question,  and  also  that  a  ma- 
jority of  the  qualified  voters  of  the  district 
voting  on  the  question,  are  in  favor  of  issu- 
ing the  bonds,  the  circuit  court  shall  direct 
the  board  of  supervisors  of  the  county  to 
carry  out  their  wishes. 

Section  5  provides  for  contesting  such  elec- 
tions. 

Section  6  provides  that  the  board  of  super- 
visors shall  issue  the  bonds,  which  shall  be 
signed  by  the  chairman  and    countersigned 
by  the  clerk  of  the  board,  *'and  shall  have 
written  or  printed  in  said  bonds  the  follow- 
ing sentence:  *These  bonds  are  issued  for 
......  magisterial  district,  but  the  full  faith 

and  credit  of  the  entire  county  is  hereby 
pledged  for  their  payment;  and  a  tax  to  be 
levied  upon  the  property  of  said  district  to 
pay  the  interest  on  them  and  to  create  a 


sinking  fund  sufflclpnt  in  amount  to  pay 
them  upon  maturity.'** 

Section  7  provides  that  a  levy  shall  bf» 
made  by  the  county  on  all  property  liable 
to  state  tax  in  such  magisterial  district  in 
which  the  proceeds  of  the  bonds  have  been 
or  are  to  be  expended  to  pay  interest  and 
create  a  sinking  fund  to  redeem  the  principal 
at  maturity.  It  also  provides  that,  ''should 
for  any  reason  the  county  in  any  way  have 
to  assume  any  payment  on  account  of  said 
bond  issue,  either  interest  or  principal,  it  is 
hereby  provided  that  the  board  of  supervis- 
ors shall  levy  such  tax  in  said  magisterial 
district  as  may  be  necessary  to  defray  the 
amount  assumed  by  the  county,  it  being  and 
having  heretofore  been  intended  that  bonds 
issued  or  to  be  issued  under  this  act  are 
county  obligations,  but  payable  primarily  out 
of  levies  upon  the  property  in  the  magisterial 
district  where  the  proceeds  of  the  bonds  may 
be  expended  hereunder.** 

It  thus  appears  that  these  bonds  are  direct 
county  bonds,  for  the  payment  of  which  "the 
full  faith  and  credit  of  the  entire  county  is 
♦  ♦  ♦  pledged,**  and  the  liability  of  the 
county,  so  far  as  the  holder  of  the  bonds  is 
concerned,  is  in  no  way  diminished  by  the 
circumstance  that  as  between  the  county  and 
the  magisterial  district  a  convenient  and  ex- 
peditious method  is  provided  for  payment  of 
the  interest  and  principal  of  the  bond  by 
levy  of  a  sufficient  tax  upon  the  property  In 
the  district  for  that  purpose. 

In  conclusion,  we  are  of  opinion  that  the 
act  in  question  is  constitutional;  that  the 
bonds  are  direct  county  bonds,  for  which 
Tazewell  county  is  primarily  liable  to  the 
holders;  and  that  the  proceedings  by  wlilch 
this  bond  issue  was  authorized  and  the  bonds 
executed  were  In  all  respects  regular  and 
lawful. 

For  these  reasons,  the  Judgment  of  the  cir- 
cuit court  must  be  affirmed. 

'  Affirmed. 

(187  Ga.  US) 

HARRIS  V.  BROOK  et  al. 

(Supreme  Court  of  Georgia.     Nov.  15^  1911.) 

(SyllahuB  hy  the  Court.) 

1.  Do  WEB  (I  108*)— COMMISSIONEBS*  PbOCEBD- 

ings  —  gonfibication  —  conclusiveness 
—  Pebsonb  Concluded  —  Obeditobs  of  Es- 
tate. 

Where  a  person  other  than  the  widow  of 
the  decedent  is  the  administrator  upon  the  lat- 
ter*8  estate,  and  is  duly  notified  of  an  applica- 
tion for  dower,  and  the  creditors  of  the  estate 
fail  to  enter  a  traverse  to  the  return  of  the 
commissioners  which  assigned  dower,  and  the 
return  is  without  objection  of  any  kind  made 
the  final  Judgment  of  the  superior  court,  the 
creditors  are  (in  the  absence  of  actual  fraud 
upon  the  part  of  or  collusion  between  the  widow 
and  administrator)  bound  by  such  judgment, 
whether  they  had  notice  of  its  rendition  or  not. 
Williamson  v.  McLeod,  64  Ga.  762;  Fussell  v. 
Short96  Ga.  524,  23  S.  E.  506. 
(a)  The  fact  that  the  administrator  was  the 
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SOD  of  thn  '.ntpstate  and  the  widow,  and  that 
he  knew,  previously  to  the  return  of  the  com- 
missioners being  made  the  judgment  of  the  su- 
perior  court,  that  the  intestate  had  executed  a 
security  deea  to  the  land  out  of  which  the  dower 
was  assigned,  and  made  no  objection  to  the  re- 
turn being  made  the  judgment  of  the  superior 
court  on  that  ground,  did  not  amount  to  such 
actual  fraud  or  collusion  between  the  adminis- 
trator and  the  widow  as  would  authorize  the 
creditors  to  attack  such  judgment  after  its 
rendition. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  |§  319,  320,  357 ;    Dec.  Dig.  S  108.*J 

2.  Do  WEB  (§  112*)— Assignment— Conclusive- 
ness AS  TO  Creditors. 

Where  the  holder  of  such  security  deed, 
subsequent  to  the  making  of  the  return  of  the 
commissioners  setting  apart  dower  the  judg- 
ment of  the  superior  court,  obtained  a  judgment 
against  the  administrator  for  the  recovery  of 
the  land  in  which  dower  had  been  assigned,  and 
the  administrator,  in  pursuance  of  the  decree  of 
the  court  in  such  action  against  the  adminis- 
trator, obtained  a  quitclaim  deed  to  such  land 
from  the  holder  of  the  security  deed  upon  pay- 
ment to  him  by  the  administrator  of  the  debt 
secured  by  such  deed,  the  administrator  did  not 
thereby  become  liable  to  the  creditors  of  the 
intestate  for  the  rental  value  of  the  lands  as- 
signed as  dower. 

[Ed.  Note.— For  other  cases,  see  Dower,  Dec. 
Dig.  I  112.»] 

3.  Appeal    and    Error    (i    637*>-Rbcobd— 
Effect  of  Defects. 

Error  was  assigned  upon  the  overruling 
and  dismissal  of  certain  exceptions  to  an  au- 
ditor's report,  and,  there  being  enough  in  the 
bill  of  exceptions  to  enable  this  court  to  ascer- 
tain the  real  questions  in  the  case  which  the 
plaintiff  in  error  seeks  to  have  decided,  the  mo- 
tion to  dismiss  the  writ  of  error  is  overruled. 
Civil  Code  1910,  §  6183. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  637.*] 

Error  from  Superior  Court,  Jackson  Coun- 
ty;   C.  H.  Brand,  Judge. 

Action  between  C.  L.  Harris,  administra- 
tor, and  C.  O.  Brock  and  others.  From  the 
judigment,  the  administrator  brings  error. 
Reversed. 

W,  W.  Stark,  for  plalntlflf  In  error.  Ray  & 
Ray  and  J.  S.  Ayers,  for  defendants  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  BECK,  J.»  ab- 
sent, and  HILL,  J.,  not  presiding. 


a37  Qa.  129) 

McPHERSON   et  al.  v.   CHANDLER. 
(Supreme   Court  of  Georgia.     Oct.   28,   1911.) 

(8yllahu9  hy  the  Court,) 

1.  Demurrer  Overruled— No  Error. 

There  was  no  error  in  overruling  the  de- 
murrer to  the   petition. 

2.  Malicious  Prosecution  (|  53*)- Actions 
-Pleading. 

The  defendant  in  error  (hereinafter  called 
the  plaintiff)  brought  an  action  against  the 
plaintiffs  in  error  (hereinafter  called  defend- 
ants) for  illegal  arrest  and  malicious  prosecu- 
tion, alleging  that  he  had  been  wrongfully  ar- 
rested for  carrying  on  a  "near  beer"  business 
without  a  municipal  license,  and  that  the  de- 
fendants, who  were  the  mayor,  a  member  of 
the  municipal  council,  and   a  deputy  marshal. 


sought  to  prevent  his  oondncting  Furh  husin**^^ 
by  means  of  arrests,  althoi^gh  he  held  a  lic*»n^«* 
from  the  municipal  authorities  for  the  conduct 
of  such  business.  The  defendants  denied  tl..' 
allegations  of  the  petition.  They  also  alletz.l 
that  in  order  to  conduct  a  "near  beer"  busiiip^s 
it  was  necessary  to  have  a  license  from  tiie 
state,  one  from  the  federal  government,  and  one 
from  the  municipality  where  the  business  was 
located,  and  that  the  plaintiff  bad  no  licenpe. 
They  further  alleged  that  every  act  for  which 
the  plaintiff  was  arrested  was  a  crime,  and  was 
committed  in  the  presence  of  the  arresting  of- 
ficer. The  plaintiff  demurred  to  so  much  of 
the  answer  as  sought  to  set  np  that  it  was 
necessary  to  obtain  a  license  from  the  federal 
and  state  authorities  for  the  reason,  among 
others,  that  it  was  not  alleged  that  the  plain- 
tiff's arrest  was  based  on  any  violation  of  the 
state  or  federal  law.  The  defendants  made  no 
effort  to  amend,  but  left  their  allegations  on 
this  subject  in  a  vague  and  ambiguous  condi- 
tion. Heldy  that  there  was  no  error  in  sus- 
taining the  demurrer  and  striking  such  allega^ 
tions  from  the  answer. 

(a)  There  was  no  error  in  sustaining  the  de- 
murrer to  certain  other  portions  of  the  defend- 
ants' answer. 

[Ed.  Note.— For  other  cases,  see  Malicioiis 
Prosecution,  Dec.  Dig.  §  53.*] 

3.  Malicious  Prosecution  (|  55*)  — Plead- 
ing— Issues  and  Proof. 

Under  the  law  of  this  state,  where  a  peti- 
tion alleges  that  a  plaintiff  was  illegally  ar- 
rested on  the  ground  that  be  was  conducting  a 
certain  business  in  a  city  without  having  a  mu- 
nicipal license  for  that  purpose,  and  that  he 
in  fact  had  such  a  license,  and  the  answer  de- 
nies the  allegations  of  the  petition,  such  denial 
puts  in  issue  only  the  allegations  of  the  peti- 
tion. Under  such  issue,  the  defendant  may  di»> 
prove  the  plaintiff's  cause  of  action,  and  for 
that  purpose  may  show  that  the  arrest  was  not 
made  for  an  alleged  violation  of  a  municipal 
ordinance,  but  for  an  offense  against  the  laws 
of  the  state  committed  in  the  presence  of  the 
arresting  officer;  but  if  it  is  sought  to  justify 
the  arrest  on  the  ground  that  it  was  made  both 
for  a  violation  of  a  municipal  ordinance  and  of 
a  state  law,  and  that  the  arrest  was  legal  on 
either  or  both  of  such  grounds,  a  plea  of  justi- 
fication should  be  filed.  Civil  Code  1910.  $| 
4488,  5636 ;  Rateree  v.  Chapman,  79  Ga.  574, 
4  S.  EX  684  (3) ;  Kerwich  v.  Steelman,  44  Ga. 
197. 

[Ed.  Note.— For  other  cases,  see  Malicioua 
Prosecution,  Dec.  Dig.  S  55.*] 

4.  Appeal  and   Error   (§  671*)  —  Recobd — 
Brief  of  Evidence— Supficienoy. 

The  brief  of  evidence  filed  with  the  motion 
for  a  new  trial  set  forth  the  parol  evidence  in- 
troduced, and  also  stated  that  certain  docu- 
mentarv  evidence  was  -introduced  by^  mere  gen- 
eral reference  to  a  minute  book,  copies  of  tran- 
scripts from  minutes,  by-laws,  and  the  like, 
without  setting  forth  such  evidence  in  substance, 
or  showing  in  any  way  what  were  the  contents 
of  such  documents.  There  was  no  charter  pro- 
vision, nor  does  it  appear  from  such  brief  that 
there  was  any  municipal  ordinance,  making  it 
anr  offense  for  the  plaintiff  to  conduct  his  busi- 
ness without  a  license.  The  brief  of  evidence 
is  so  imperfect,  and  omits  such  essential  parts 
of  the  evidence,  that  it  cannot  be  treated  as  a 
compliance  with  the  law  as  to  the  manner  of 
bringing  the  evidence  to  this  court,  nor  can  this 
court  determine  any  of  the  assignments  of  er^ 
ror  requiring  a  consideration  ot  the  evidence. 
Such  are  a  number  of  the  grounds  of  the  mo- 
tion for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2867-2872;  Dec  Dig.  { 
671.*] 
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6.  Mamcious  Pbobbcxttion  (§  72*)— Instruc- 
tions—•'Malice*'— "Pbob  able  Cause." 
There  are  Bupcient  assi^ments  of  error 
in  the  motion  for  a  new  trial,  which  can  be 
considered,  to  show  that  the  presiding  judge 
erred,  and  that  a  new  trial  should  be  granted. 
Without  sifting  the  numerous  grounds  of  the 
motion  for  a  new  trial,  and  discussing  how 
far  each  of  them  may  or  may  not  be  affected 
by  the  condition  of  the  brief  of  evidence,  the 
following  will  suflSce  to  show  error  requiring 
a  new  trial. 

(a)  The  court  charged  that,  '*to  constitute 
malice,  it  would  not  be  necessary  to  show  ill 
will  or  hatred  to  the  person  injured,  but  malice 
may  be  inferred  from  any  offensive  act,  or  any 
act  of  an  offensive  nature,  which  would  show 
disregard  of  him  and  violation  of  proper  consid- 
eration of  the  person  who  is  alleged  to  have 
been  injured."  This  definition  was  too  broad, 
and  made  the  definition  of  "malice"  turn  rather 
upon  whether  an  act  was  offensive  to  the  per- 
son claiming  to  be  injured  than  upon  the  in- 
tent, purpose,  or  state  of  mind  of  the  actor,  and 
it  was  also  too  general  in  referring  to  a  disre- 
gard of  "proper  consideration**  of  the  person 
claiming  to  be  injured.  Civil  Code  IdlO,  § 
4451;    Patterson  v.  State,  85  Ga.  131,  133,  11 

5.  B.  620,  21  Am.  St  Rep.  152. 

(b)  It  was  not  accurate  to  charge  that,  in  or- 
der to  constitute  "probable  cause,**  there  must 
be  reasonable  grounds  of  suspicion,  "supported 
by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  the  belief 
that  the  person  arrested  is  guilty  of  a  crime.** 
It  is  the  "reasonable**  man,  rather  than  the 
"cautious**  man,  who  is  to  be  taken  as  the 
standard.    Civil  Code  1910,  §§  4440,  4452. 

(c)  A  charge  that  "the  court  charges  you,  gen- 
tlemen of  the  jury,  that  the  law  as  a  rule  does 
not  look  with  favor  upon  arrests  made  without 
a  warrant,"  should  not  have  been  given.  Where 
the  law  permits  an  arrest  without  a  warrant, 
such  a  rule  does  not  apply;  where  it  does  not 
permit  an  arrest  without  a  warrant,  such  an 
arrest  is  illegal. 

[Ed.  Note.—- For  other  cases,  see  Malicious 
Prosecution,  Dec.  Dig.  §  72.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4298^304 ;  vol.  8,  pp.  7712,  7713; 
Tol.  6,  pp.  5618-5620;    vol.  8,  p.  7766.] 

6.  Malicious  Prosecution  (§  55*)— Appeal 
AND  Errob  (1 1031*)— Bvidence— Prejudice 
FROM  Error. 

In  an  action  for  illegal  arrest  and  malicious 
prosecution,  where  aggravating  circumstances 
and  bad  faith  are  charged,  the  measure  of  dam- 
ages in  case  of  a  recovery  by  the  plaintiff  is 
necessarily  in  issue,  and  under  a  general  de- 
nial of  the  plaintiff*8  allegations,  the  defendant 
may  introduce  evidence  tending  to  show  that 
there  was  no  bad  faith,  or  aggravation,  and 
that  the  plaintiff  was  not  damaged  in  the 
amount  claimed. 

(a)  In  a  suit  of  the  character  above  indicated 
there  is  no  exact  measure  of  damages,  and  the 
recovery  of  no  particular  amount  can  be  declar- 
ed by  a  reviewing  court  to  be  demanded  by  the 
evidence;  and  errors  calculated  to  prejudice 
the  jury  in  respect  of  the  amount  of  the  re- 
covery import  injury. 

[Ed.  Note.-~For  other  cases,  see  Malicious 
Prosecution,  Dec.  Dig.  §  55;*  Appeal  and  Er- 
ror, Cent  Dig.  S§  4038-4046;  Dec  Dig.  f  1031.*] 

E3rror  from  Superior  Court,  Randolph 
County;   W.  C.  Worrill,  Judge. 

Action  by  P.  E.  Chandler  against  D.  A. 
McPberson  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Reversed. 


M.  C.  Edwards  and  R*  L.  Moye,  for  plain- 
tiffs In  error.  Geo.  Perry,  R.  Terry,  and 
Glessner  &  Park,  for  defendant  In  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  BECK,  J.,  absent 


HOI/rON  ▼.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  14,  1911.) 

(Syllabus  by  the  Court.) 

1.  Jury  (§  127*)—Disqualification— Inves- 
tigation After  Acceptance. 

Upon  the  trial  of  the  accused,  charged  with 
murder,  after  the  jury  of  12  had  qualified  upon 
their  voir  dire,  and  had  been  accepted  by  the 
state  and  the  accused,  and  sent  to  their  room, 
and  before  being  sworn  in  chief,  the  solicitor 
general  stated  to  the  court  that  he  desired  to 
put  upon  trial,  as  to  his  competency,  one  6t 
such  jurors,  for  the  reason  that  the  juror  had 
expressed  a  decided  bias  as  to  the  case,  in  that 
he  had  made  the  statement  that  '*it  ought  to 
be  narrated  all  over  the  county  that  the  de- 
fendant ought  to  be  turned  loose,  and  if  he  got 
on  the  jury  he  would  do  it**  The  solicitor  fur- 
ther stated  to  the  court  that  the  alleged  dis- 
qualification of  the  juror  had  come  to  his  knowl- 
edge since  the  juror  was  accepted,  and  that  no 
one  interested  in  behalf  of  the  state  had  any 
Icnowledge  of  such  alleged  disqualification  until 
after  the  juror  had  been  accepted.  After  the 
introduction  of  evidence  in  behalf  of  the  state, 
before  the  court  as  a  trior  on  the  question  as  to 
the  juror's  disqualification,  and  after  the  juror's 
statement  to  the  court  on  the  subject,  the  court 
found  the  juror  to  be  qualified,  and  he  served 
in  the  trial  of  the  case,  and  a  verdict  of  guilty 
was  rendered.  Held,  that  the  court  did  not 
err  in  allowing  such  investigation  as  to  the  com- 
petency of  the  juror.  Penal  Code  1910,  §  1004; 
Eberhart  v.  State,  47  Ga.  598(3). 

[Ed.  Note. — For  other  cases,  see  Jury.  Dec, 
Dig.  §  127.*] 

2.  Criminal  Law  (§  954*)— New  Triad— Spec- 
ifications IN  Motion. 

One  of  the  grounds  of  the  motion  for  a 
new  trial  was:  '^Because  on  the  trial  of  the 
case,  while  [a  named  person],  a  witness  for  the 
defendant,  was  on  cross-examination  by  the  so- 
licitor general,  said  witness  having  testified 
that  in  his  opinion  the  defendant  on  trial,  at 
the  time  he  killed  the  deceased,  was  insane,  the 
court  erred  in  ruling  out,  upon  the  objection  of 
the  solicitor  general  that  the  same  was  irrele- 
vant and  immaterial,  the  following  answer  of 
the  witness:  *About  this  insult  to  his  wife 
— .'  This  witness  at  the  time  being  cross-ex- 
amined as  to  his  reasons  for  basing  the  option 
[opinion]  that  the  defendant  at  the  time  oi  the 
homicide  was  insane.**  This  ground  does  not 
sufficiently  specify  any  point  for  determination. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2363-2367;  Dec.  Dig.  § 
954.*] 

3.  Criminal   Law    (5  954*)  — New  Trial  — 
Ground  of  Motion, 

A  ground  of  a  motion  for  new  trial,  based 
upon  the  refusal  of  the  court  to  permit  a  given 
question  to  be  aslsed  by  a  party  of  his  own  wit- 
ness, furnishes  no  reason  for  a  new  trial,  where 
it  does  not  appear  what  answer  was  expected 
to  the  question.  Southern  Railway  Co.  ▼.  Cun- 
ningham. 123  Ga.  90.  50  S.  E.  979;  Morris  v. 
State,  129  Ga.  434,  59  S.  E.  223. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  2363-2367;  Dec.  Dig.  S 
954.*] 
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4.  HoMTCiDR  (5  207*}  -  Instructions  —  Evi- 
DENCR  TO  Sustain. 

Upon  the  trial  of  one  accused  of  murder, 
who,  in  his  statement  to  the  jury,  admitted  com- 
mitting the  homicide,  and  nothing  was  set  up 
by  way  of  justification  or  mitigation,  other  than 
th*t  the  person  killed,  several  years  prior  to 
th^  homicide,  had  grossly  insulted  the  wife  of 
the  accused,  and  that  the  accused  was  insane 
at  the  time  of  the  homicide,  it  was  not  error 
for  the  court  to  refuse,  upon  written  request  of 
counsel  for  the  accused,  to  give  in  charge  to  the 
jury  the  provisions  of  Penal  Code  1910,  M  70, 
72,  74,  75,  relating,  respectively,  to  justifiable 
homicide,  killing  in  defense  of  property  or 
habitation,  mutual  protection  by  parents  and 
children,  and  all  other  instances  standing  upon 
the  same  footing  of  reason  and  justice. 

(a)  Nor  did  the  court,  under  the '  evidence  in 
this  case  and  the  statement  of  the  accused,  and 
in  view  of  the  defenses  set  up,  err  in  refusing 
to  give,  upon  the  written  request  of  counsel  for 
the  accused,  the  following  instruction  to  the 
jury:  "I  cbars^e  you  that  the  section  of  the 
Coae  which  I  have  just  read  you,  to  wit,  that- 
which  provides  that  *all  other  instances  which 
stand  upon  the  same  footing  of  reason  and  jus- 
tice as  those  enumerated  shall  be  justifiable 
homicide,*  refers  to  those  instances  which  I 
have  given  you  under  the  head  of  'justifiable 
homicide,'  killing  in  defense,  or  defense  of  habi- 
tation or  property,  or  killing  another  under  the 
fears  of  a  reasonable  man,  or  killing  in  his  own 
defense,  and  that  the  jury,  who,  as  I  have  ex- 
plained previously  to  you,  being  the  judges  of 
both  the  law  and  the  evidence  in  this  case,  are 
clothed  with  large  discretionary  powers  over 
that  class  of  offenses,  where  the  defense  is  set 
up  by  the  slayer  that  he  took  the  life  of  another 
under  other  instances  or  circumstances  standing 
upon  the  same  footing  of  reason  and  justice  as 
those  which  I  have  enumerated,  and  that  it 
is  with  the  jury  to  say  whether  tne  defense  set 
up  in  this  case,  if  you  should  see  fit  and  prop- 
er to  give  weight  and  credit  to  the  statement 
of  the  accused,  was  such  as  contemplated  by 
the  law  when  it  says  that  'all  other  instances 
which  stand  upon  the  same  footing  of  reason 
and  justice  as  tlioee  enumerated,  shall  be  jus- 
tifiable homicide.' " 

(b)  There  was  no  evidence  authorizing  an 
instruction  that,  "the  homicide  appearing  to  be 
justifiable,  the  persons  indicted  shall,  upon  tiie 
trial,  be  fully  acquitted  and  discharged.^' 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent.  Dig.  {  611 ;    Dec.  Dig.  |  297.*] 

5.  Criminal  Law  ({|  773,  829*)--Rep«tition 
OF  Instructions. 

Where  the  judge,  in  his  general  charge  to 
the  jury,  fully,  clearly,  and  accurately  instruct- 
ed them  as  to  the  law  of  insanity  and  the  de- 
gree thereof  that  will  excuse  a  person  from 
criminal  liability,  and  as  announced  by  previous 
decisions  of  this  court,  it  was  not  error  to  re- 
fuse to  give  in  charge,  upon  written  re<^uest  of 
counsel  for  the  accused,  correct  legal  principles 
relating  to  the  same  subject,  which  are  fully 
covered  and  expressed  substantially  in  the  same 
language  by  the  general  charge. 

(a)  Nor,  under  such  circumstances,  was  it 
error  for  the  judge  to  refuse  to  give  in  charge 
the  request  embracing  language  used  by  way  of 
argument  by  text-wnters  and  judges  of  review- 
ing courts  in  other  cases  as  to  "the  infinite 
variety  of  forms  in  which  insanity  and  derange- 
ment may  show  itself  and  the  difiSculty  in  de- 
fining "the  invisible  line  that  divides  perfect  and 
partial  insanity." 

[Bd.  Note.~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1821-1828,  2011 ;  Dec  Dig. 
§§  773,  829.*] 


6.  Criminal   Law    (}   829*)— iNSTHUcnoNs^-- 
Repetition. 

The  request  to  charge  upon  the  subject  of 
impeachment  of  witnesses  was  fully  covered  in 
the  general  charge,  and  in  practically  the  same 
language  as  the  request. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  20U;   Dec.  Dig.  S  829.*1 

7.  Criminal  Law  (§  1172*)— iNSTRUcnoNa— 
Harmless  Error. 

Complaint  was  made  in  one  ground  of  the 
motion  for  new  trial  that  the  court,  vin  charg- 
ing upon  the  subject  of  impeachment  of  wit- 
nesses, instructed  the  jury  as  follows:  "It  being 
entirely  with  the  jury  to  determine  whether  or 
not  a  witness  has  been  successfully  impeached, 
whenever  they  find  any  evidence  of  an  impeach- 
ing nature,  and  if  they  should  determine  that 
any  witness  had  been  successfully  impeached, 
then  it  is  entirely  for  the  jury  to  determine 
whether  or  not  they  will  believe  the  impeaching 
witness  or  the  witness  sought  to  be  impeached; 
it  being  for  the  jury  to  pass  upon  the  credi- 
bility of  the  testimony  in  the  case — ^the  evidence 
in  the  case."  The  criticism  made  upon  this 
charge  was  "that  it  instructed  the. Jury  to  the 
effect  that,  although  they  might  find  that  a 
witness  had  been  successfully  impeached,  still 
the  jury  had  a  right,. after  so  finding  that  such 
witness  had  been  successfully  impeached,  to 
believe  such  impeached  witness  in  preference  to 
the  witness  by  whom  such  impeachment  was 
made."  While  this  exception  to  the  instruction 
was  well  taken,  it  was  not  harmful  to  the  ac- 
cused, for  the  reason  that  the  only  witness 
sought  to  be  impeached  was  one  who  testified 
in  behalf  of  the  accused. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {f  3154^169;  Dec.  Dig.  i 
1172.*! 

8.  Criminal   Law   (§  768*)— Instructions- 
Duties  OF  Jury. 

The  court  did  not  err  in  instructing  the 
jur^  as  follows:  **If  the  court  should  err  in 
giving  you  a  principle  of  law,  there  is  a  way 
by  which  such  error  may  be  corrected.  That 
responsibility  does  not  rest  upon  your  shoulders* 
and  it  is  therefore  your  duty  to  accept  the  law 
as  given  you  in  charge  by  the  court,  and  apply 
those  principles  of  law  to  the  facts  as  you  find 
them,  and  make  up  your  verdict,  as  stated  to 
you." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  170S-1802;  Dec  Dig.  f 
768.*] 

9.  Rktisw  OF  Instructions. 

There  was  no  merit  in  any  of  the  excep- 
tions to  the  instructions  given  on  the  subject 
of  insanity,  as  they  were  In  almost  the  identi- 
cal languasns  of  charges  approved  by  this  court 
in  Lee  v.  State,  116  Oa.  563,  42  S.  E.  759. 

10.  Criminal  Law  (H  773,  922*)— Inbanitt 

A8  A  DBFBNSE—lNBTRUOnONB. 

In  view  of  the  full,  clear,  and  accurate  in- 
structions given  by  the  court  to  the  jury  on  the 
subject  of  insanity,  the  mere  failure  to  charge 
the  jury  "that  the  insanity  of  a  person  charged 
with  crime  might  appear  from  the  indicia  of 
the  act  committed,"  and  "failure  to  charge  the 
jury  the  law  of  partial  insanity,"  was  not  cause 
for  a  new  trial.  Nor  was  the  failure  to  charge 
"the  law  of  delusional  insanity"  cause  for  a 
new  trial,  for  the  reason  that  there  was  no 
evidence  to  authorize  an  instruction  upon  that 
subject,  and,  even  if  delusional  insanity  were 
presented  in  the  statement  made  by  the  accus- 
ed to  the  jury,  the  failure  to  charge  upon  that 
subject,  in  the  absence  of  a  proper  and  timely 
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written  reaaest,  was  not  canse  for  the  grant  of 
a  new  trial. 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dip.  |§  1821-1828,  2210-2218;  Dec. 
Dig.  !§  773,  922.*] 

11.  CanaNAL  Law  (§  1129*)— Appbai/— Assign- 
ments OF  Ebbob. 

Assignments  of  error  upon  the  admiBsion 
of  evidence,  or  the  statement  of  a  witness  made 
before  the  jury  while  testi^ng,  are  not  suffi- 
ciently made,  where  it  does  not  appear  from 
the  grounds  of  the  motion  in  respect  thereto 
what  objection  was  made  and  ruled  upon  by 
the  court  in  reference  to  such  evidence.  Cook 
V.  State,  134  Ga.  347,  67  S.  R  812;  Wads- 
worth  V.  Wadsworth,  134  Ga.  816,  68  S.  B.  649. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  2954-2964;  Dec  Dig.  § 
1129.*] 

12.  Gbant  op  New  Tbial. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 

Error  from  Sui)erlor  Court,  Dooly  Connty; 
TJ.  V.  Whipple,  Judge. 

Isaac  Hoi  ton  was  convicted  of  homicide, 
and  brings  error.    Affirmed. 

W.  H.  Lasseter  and  Crum  &  Jones,  for 
plaintiff  in  error.  W.  F.  George,  Sol.  Gen., 
and  T.  S.  Felder,  Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  absent, 
and  HILL,  J.,  not  presiding. 


(10  Oa.  App.  101) 

GEORGIA  &  F.  BY.  ▼.  JOHNSON. 
(No.     3,302.) 

(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(SyUahua  hy  the  Court,) 

1.  Witnesses  (§  196*)— Appeal  and  Ebbob  (§ 
1051  ♦)  —  Confidential   Communications  — 

DOOUMENTABT  EVIDENCE— HaBMLESS  EBBOB. 

The  plaintiff  made  a  verbal  contract  with  the 
defendant  railway  company  to  furnish  it  a  speci- 
fied number  of  cypress  poles.  It  was  admitted 
that  the  number  of  poles  were  furnished,  but  some 
were  rejected,  and  payment  for  them  was  re- 
fused, because,  as  contended  by  the  company, 
they  did"  not  come  up  to  the  specification  of  the 
contract  as  to  size;  the  company  contending 
that  the  contract  specified  that  the  poles  were 
to  be  **10  inches  in  diameter  at  the  small  end." 
The  plaintiff  contended  that  the  contract  spec- 
ified that  they  were  to  be  "8  inches  in  diameter 
at  the  small  end."  The  general  manager  of 
the  defendant  company,  after  inspecting  the 
poles,  wrote  to  the  roadmaster,  who  was  the 
agent  representing  the  milway  company  in 
making  the  contract,  to  the  effect  that  a 
majority  of  the  poles  exceeded  8  inches  in 
diameter  at  the  small  end,  and,  if  the  spec- 
ification of  the  contract  was  as  claimed  by  the 
plaintiff,  the  company  owed  the  account  sued 
on.  Heldf  the  letter  was  not  a  confidential 
communication,  and  was  competent  evidence  in 
behalf  of  the  plaintiff.  But,  even  if  incompe- 
tent, its  admission  was  harmless,  there  being  no 
dispute  that  the  poles  were  not  less  than  8 
inches  in  diameter  at  the  small  end;  and  the 
letter  contained  no  statement  as   to   what  in 


fact  was  the  specification  of  the  contract  on 
the  sole  question  in  issue. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  744-746 ;   Dec.  Dig.  {  196  ;♦   Ap- 

?eal  and  Error,  Cent  Dig.  S§  4161-4170 ;    Dec 
Hg.  S  1051.»] 

2.  Tbial    (|   234*)—Instbuction&— Rules  of 
Evidence. 

There  was  no  error  for  anv  reason  in  the 
following:  "If  you  should  find  that  the  plaintiff 
has  not  carried  the  burden  to  your  satisfac- 
tion, or  that  the  defendant,  hjr  the  preponder- 
ance of  testimony,  or  by  sufficient  proof  to  sat- 
isfy your  mind,  has  proven  to  you  that  they  are 
not  liable  for  any  amount,  your  verdict  will 
be:    *We,   the  jury,   find  for  the  defendant'" 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  534-538,  566 ;  Dec  Dig.  S  234.»!| 

3.  Appeal  and   Ebbob   (§    1002*)— Review- 
Questions  OF  Fact. 

The  exceptions  as  to  alleged  errors  of  law 
are  manifestly  without  merit;  the  controlling 
question  depending  upon  an  issue  of  fact  on 
which  there  was  conflict  in  the  evidence,  and 
this  conflict  was  settled  by  the  verdict  in  favor 
of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3935-3937;  Dec  Dig.  § 
1002.»] 

Error  from  City  Court  of  Nashville;  W. 
O.  Harrison,  Judge. 

Action  by  R.  M.  Johnson  against  the  Geor- 
gia &  Florida  Railway.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Wm.  H.  Barrett,  J.  P.  Knight  and  Quincey 
{ &  McDonald,  for  plaintiff  in  error.    Rogers 
&  Heath,  for  defendant  in  error. 

HILL^  C.  J.    Judgment  affirmed. 


(10  Oa.  App.  109) 
GARNETT  v.  STATE.     (No.  3,588.) 
(Court  of  Appeals  of  Georgia.     Nov.  20,  1911.) 

(Syllabus  hy  the  Court.) 

1.  Criminal  Law  (|  278*)— Plea  iw  Abate- 
HENT— Disqualification  of  Grand  Juror. 

A  plea  in  abatement,  setting  up  tliat  a 
member  of  the  grand  jury  who  returned  the  in- 
dictment was  also  a  member  of  the  firm  whose 
store  was  alleged  to  have  been  burglarized,  is 
insufficient  in  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  278.*] 

2.  Criminal  Law  (§  1178*)— Writ  of  Error 
—Review— Abandonment  of  Error. 

A  point,  not  insisted  on  in  the  brief  of 
counsel  for  the  plaintiff  in  error,  will  be  treat- 
ed as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3011-3013;  Dec.  Dig.  { 
1178.*] 

3.  Criminal  Law  (§  406*)—E)vidence  — Ad- 
missions—Promise  OF  Immunity. 

Where,  in  the  chain  of  evidence  fixing  un- 
mistakable guilt  on  the  accused,  there  is  one 
link  consisting  of  his  own  incriminatory  admis- 
sion leading  to  the  discovery  of  other  inde- 
pendent circumstantial  evidence,  the  incrimina- 
tory admission,  together  with  the  circumstances, 
should  go  before  the  jury,  even  though  it  appear 
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that  the^  incriminatory  admission  was  induced 
by  promise  of  immunity  from  prosecution. 

[Ed,  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  894-927;  Dec.  Dig.  §  406.*] 

4.  Cbiminal  Law  (§  563*)  —  Bvidbncb  — 
Weight  and  Sufficiency  —  Cobpus  De- 
licti. 

The  corpus  delicti  was  sufficiently  proved 
by  the  circumstantial  evidence,  coupled  with  the 
incriminatory  admissions  af  the  accused. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1269;   Dec.  Dig.  §  563.*] 

5.  Criminal  Law  (§  1169^— Writ  of  Erbob 
—Review  —  Habmless  Ebbob  —  Admission 
of  Evidence. 

While,  from  some  of  the  numerous  grounds 
of  the  motion  for  a  new  trial,  complaining  of 
the  admission  of  evidence,  there  appears  some 
hearsay  and  some  irrelevant  testimony,  it  also 
appears  that  the  defendant  was  not  prejudiced 
thereby;  and  the  trial  being  otherwise  free  from 
error  and  the  evidence  strongly  indicative  of 
^uilt,  this  court  would  not  be  justified  in  revers- 
ing the  judgment  overruling  the  motion  for  a 
new  trial. 

[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1169.»] 

6.  Pboof  of  Venue— Sufficiency. 

The  venue  was  sufficiently  proved. 

7.  Charge— Sufficiency. 

The  charge  was  full  and  fair,  and  covered 
the  written  requests,  in  so  far  as  they  were  ap- 
propriate to  the  issues  in  the  case. 

Error  from  Superior  Court,  Richmond 
County;   H.  C  Hammond,  Judge. 

J.  W.  Garnett  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  for  plaintiff  in  er- 
ror. John  M.  Graham  and  J.  S.  Reynolds, 
Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  defendant,  Garnett, 
who,  at  the  time  of  the  transaction  set  out 
below,  was  a  policeman  of  the  city  of  Au- 
gusta, was  convicted  of  the  offense  of  bur- 
glary and  sentenced  to  seven  years'  impris- 
onment. Some  time  in  1907  it  was  reported 
to  the  prosecutor,  J.  J.  O'Connor,  a  member 
of  the  firm  of  Rice  &  O'Connor  Shoe  Com- 
pany,  that  there  were  a  lot  of  his  shoes  In 
a  certain  cellar.  The  matter  was  Investi- 
gated by  the  police  department  of  the  city, 
and,  having  cause  to  suspect  the  defendant, 
his  locker  at  the  police  barracks  was  ex- 
amined, and  therein  was  found  a  pair  of 
ladies'  shoes,  which  were  identified  by .  the 
prosecutor  as  shoes  from  his  stock.  The  de- 
fendant was  then  sent  for,  and,  in  an  inter- 
view which  followed  between  him  and  the 
prosecutor,  at  which  several  other  witness- 
es were  present,  he  admitted  that  he  had  tak- 
en the  shoes  from  the  prosecutor's  store  one 
night,  by  using  a  key  with  which  he  effected 
an  entrance  through  the  front  door.  He  fur- 
ther admitted  that  he  had  taken  about  $250 
worth  of  shoes  from  the  same  store,  and 
thereupon  agreed  to  pay  $150  In  settlement 
of  the  matter,  to  which  the  prosecutor  as- 
sented. Whether  the  money  was  ever  paid 
does  not  clearly  appear,  but  It  is  fairly 
inferable  from  the  testimony  that  it  was  not. 


The  evidence  does  show  that  about  a  dozen 
pair  of  shoes  were  returned  by  the  defend- 
ant to  the  prosecutor,  and  that  these  shoes 
were  clearly  identified  as  shoes  sold  only  by 
the  prosecutor's  firm  at  Augusta,  and  of 
their  brand,  size,  and  mark.  After  the  con- 
versation in  which  the  defendant  admitted 
that  he  had  effected  the  entrance  into  the 
store  with  a  key,  the  prosecutor  met  him  in 
the  street  and  asked  him  for  the  key,  and 
was  given  by  him  a  key  with  which  the  pros- 
ecutor afterwards  unlocked  the  door  of  the 
store.  The  shoes  returned  by  the  defendant 
were  kept  by  him  at  the  house  of  a  fortune 
teller,  with  whom  he  was  intimate.  Shortly 
afterward  the  defendant  fled  from  the  state, 
and  he  remained  in  hiding  for  three  years. 

It  appears  that,  at  the  first  Interview  be- 
tween the  prosecutor  and  the  defendant,  the 
prosecutor  promised  not  to  hurt  a  hair  of 
the  defendant's  head  if  he  would  tell  the 
truth  about  the  matter,  and  further  promised 
to  help  him  hold  his  position  on  the  police 
force.  Relying  on  these  promises  of  im- 
munity from  punishment,  and  hope  of  being 
rewarded  by  retention  in  his  position,  the 
defendant  made  the  admissions,  and  under- 
took, by  causing  the  return  of  goods,  to 
make  satisfactory  restitution  and  settlement 
of  the  matter.  In  his  statement  at  the  trial 
he  denied  all  guilt,  and  explained  his  ad- 
missions previously  made,  by  saying  he  was 
trying  to  shield  the  fortune  teller,  who  fear- 
ed trouble  with  the  police,  because  she  had 
not  paid  her  license  fee.  He  accounted  for 
his  fiight  by  saying  that,  after  the  matter 
was  given  publicity,  he  noted  that  public 
opinion  was  so  strong  against  him  that  un- 
der the  advice  of  his  attorney,  he  fled  from 
the  state  until  sufficient  time  had  elapsed  to 
insure  his  having  a  fair  trial,  when  he  vol- 
untarily  returned   and   surrendered. 

[1]  1.  Before  pleading  to  the  merits,  the 
defendant  filed  a  plea  in  abatement,  on  two 
grounds,  the  first  of  which  was  that  it  ap- 
peared that  J.  J.  O'Connor,  a  member  of  the 
firm  whose  store  was  alleged  to  have  been 
burglarized,  was  a  member  of  the  grand  Ju- 
ry by  whom  the  presentment  was  found. 
There  was  a  day  when  parties  litigant  were 
wholly  incompetent  as  witnesses;  the  rea- 
son of  the  law  at  that  time  being  that  their 
interest  in  the  result  of  the  case  was  such 
as  to  make  their  testimony  of  no  probative 
value.  It  is  a  far  cry  from  that  day  to  this, 
when  usually  the  only,  and  certaiuly  the  most 
important,  witnesses  in  every  case  are  the 
parties  litigant  themselves,  whose  testimony 
is  admitted  to  the  Jury,  to  have  such  weight 
as  that  tribunal  may  see  fit  to  give  it.  No 
less  interesting  is  the  change  as  to  the  qual- 
ification of  a  Juror  as  a  witness.  There  was 
once  a  time  In  our  law  when,  after  retiring 
to  the  Jury  room,  the  Jury  could  administer 
the  oath  to  one  another,  hear  their  own  ev- 
idence as  to  the  transaction  in   issue,   and 
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bring  in  a  verdict  on  the  evidence  thus  ad- 
duced, out  of  the  hearing  of  judge,  lawyers, 
and  parties  litigant  In  this  day  and  time 
the  verdict  must  be  based  on  the  evidence  as 
heard  from  the  witness  stand,  and  a  juror  is 
expressly  forbidden  to  act  on  his  own  pri- 
vate knowledge  of  the  transaction,  unless  he 
is  sworn  and  examined  as  a  witness  in  the 
case.  Civil  Code  1910,  §  5932.  Thus  do  our 
notions  of  things  change.  But  we  have  not 
yet  reached  the  point  that  we  are  willing 
for  a  juror  to  act  as  a  judge  in  his  own 
case,  and  still  recognize  that  a  party  and 
his  relatives  are  not  qualified  to  sit  In  the 
petit  Jury  box.  The  person  from  whom 
goods  are  alleged  to  have  been  burglarized 
sustains  such  a  relation  to  the  state's  side 
of  a  criminal  case  that  he  would  be  incom- 
petent as  a  petit  juror.  But  the  grand  jury 
Is  merely  a  court  of  Inquiry,  and  the  dis- 
qualification of  a  grand  juror  for  such  a 
cause  cannot  be  taken  advantage  of  by  plea 
in  abatement  The  reasons  for  this  rule  are 
well  stated  In  the  recent  case  of  Hall  v. 
State,  7  Ga.  App.  115,  66  S.  B.  390(1).  We 
conclude,  therefore,  that  the  judge  did  not 
err  in  holding  that  the  plea  in  abatement 
was  insulficlent  in  law  in  this  particular. 

[2]  2.  The  second  point  raised  by  the  plea 
in  abatement  relates  to  whether  or  not  the 
indictment  was  indorsed  by  the  grand  jury 
as  the  law  requires.  The  brief  of  the 
plaintiff  in  error  makes  no  reference  to  this 
point,  and  we  assume,  therefore,  that  it  has 
been  abandoned.  Groves  v.  State,  8  Ga.  App. 
690,  70  S.  B.  93  (3). 

[3]  3.  The  motion  for  a  new  trial,  as 
amended,  contains  39  grounds,  all  of  them 
presenting,  in  a  little  different  way  for  the 
most  part  the  same  general  questions.  The 
first  one  we  shall  discuss  is  whether  or  not 
the  court  erred  in  admitting  the  alleged  in- 
criminatory admissions  of  the  defendant  It 
is  ably  and  earnestly  argued  before  us  that 
it  appears  from  the  state's  own  evidence  that 
the  admissions  were  not  freely  and  volun- 
tarily made,  but  were  induced  by  hope  of 
reward,  based  on  promises  of  tljie  persons 
receiving  the  admissions.  We  are  inclined 
to  believe  that  able  counsel  fails  clearly  to 
delimit  the  difference  between  a  confession 
and  an  incriminatory  admission.  A  confes- 
sion, not  freely  and  voluntarily  made,  should 
be  rejected.  The  reason  for  this  rule  has 
been  stated  so  many  times  and  is  so  well 
known  that  restatement  here  would  be  use- 
less redundancy.  On  the  other  hand,  where 
the  reason  fails,  the  rule  ceases.  Where,  in 
the  chain  of  evidence  fixing  unmistakable 
guilt  on  the  accused,  there  is  one  link,  con- 
sisting of  his  own  admission,  which  makes 
the  chain  complete,  the  law  in  its  wisdom 
does  not  reject  that  link  as  useless,  but  per- 
mits it  to  go  before  the  jury,  not  as  a  con- 
fession, bat  merely  as  a  circumstance,  which, 
together  with  the  other  evidence  in  the  case, 
tends  to   prove  the  guilt  of   the   accused. 


Daniels  v.  State,  78  Ga.  99  (3>,  103,  104,  C 
Am.  St  Rep.  238. 

Where,  therefore,  in  making  a  confession 
which  comes  up  to  the  full  requirements  of 
the  law  in  all  particulars,  save  that  it  was 
not  full,  free,  and  voluntary,  the  defendant 
discloses  a  clue  which  leads  to  other  extrane- 
ous evidence  tending  to  incriminate  him.  the 
evidence  thus  disclosed,  together  with  tne 
particular  part  of  the  admissions  of  the  de- 
fendant relating  thereto,  is  admissible.  This 
was  just  what  happened  in  the  case  at  bar. 
It  is  true  that  before  making  the  alleged 
confession,  the  defendant  a  policeman, 
thought  he  had  securely  intrenched  himself 
behind  promises  which  would  forever  keep 
closed  the  mouths  of  the  persons  in  whose 
presence  he  was  speaking.  It  is  often  said, 
however,  that  a  little  learning  is  a  danger- 
ous thing,  and  the  truth  of  the  maxim  is 
well  illustrated  in  the  case  at  bar.  The  ex- 
perience of  a  policeman  Is  such  that  he  must 
soon  become  acquainted  with  the  general 
principle  that  &  confession  not  voluntarily 
made  cannot  be  used  against  the  confessor. 
Few  of  them,  however,  would  have  occasion 
to  know  the  limitation  on  this  principle  to 
which  allusion  has  been  made.  If  the  de- 
fendant had  been  content  to  remain  intrench- 
ed behind  the  general  principle,  he  would 
have  been  safe ;  but  he  *  went  further,  •  and 
disclosed  clues  which  resulted  in  the  un- 
earthing of  extraneous  evidence  which  weav- 
ed  about  him  a  web  so  strong  that  even  the 
most  incredulous  of  all  the  doubting  Thom- 
ases would  not  call  for  a  confirmation. 
There  are  the  ladles*  shoes  in  his  locker 
at  the  police  barracks,  positively  identified 
as  having  come  from  the  stock  alleged  to 
have  been  burglarized;  there  Is  the  key, 
found  in  his  possession,  with  which  he  says 
he  opened  the  door  and  which  proved  to  fit 
it ;  there  are  the  lot  of  shoes  of  the  same 
kind,  with  the  private  mark  and  identified 
as  sold  at  Augusta  only  by  this  firm,  which 
never  in  the  memory  of  the  senior  member 
had  sold  so  large  a  quantity  at  retail  to  one 
person;  there  is  the  fortune  teller,  with 
whom  the  defendant  was  intimate,  and  at 
whose  house  he  directed  the  negro  hackman 
to  call  for  the  shoes  and  return  them  to  the 
firm,  from  whom  he  says  he  had  taken  them; 
there  is  the  defendant's  fiight  from  the 
state — all  these  circumstances  tending  to 
show  the  defendant's  guilt  and  his  own 
statements  fitting  in  so  well  with  the  other 
indicia  of  guilt  The  judge  properly,  there- 
fore, received  in  evidence  these  incrimina- 
tory admissions,  and  correctly  charged  the 
jury  as  to  the  rules  of  law  governing  such 
evidence.  Rusher  v.  State,  94  Ga.  365,  21  S. 
E.  593,  47  Am.  St  Rep.  175;  Pines  v.  Stete, 
21  Ga.  227(3);  Dixon  v.  State,  116  Ga.  186, 
42  S.  B.  357  (3);  Waycaster  v.  State,  70  S.  B. 
885.  • 

[4]  4.  The  next  point  urged  is  that  the  cor- 
pus delicti  was  not  sufilciently  proved.     It 
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fipppflrs  that  the  shoes  were  not  missed  from 
the  stock  at  the  time  of  the  alleged  burglary, 
and  that  the  only  evidence  that  a  crime  had 
been  committed  was  that  adduced  after  sus- 
picion had  pointed  to  the  defendant  and  the 
Investigation  resulted  in  the  disclosure  of 
the  clues  which  led  to  his  admission,  which 
in  turn  unearthed  other  circumstances  of 
gnilt.  We  are  aware  of  the  rule  that  a  con- 
fession uncorroborated  is  not  sufficient  proof 
ot  the  corpus  delicti;  but  we  are  also  cogni- 
zant of  the  counter  proposition  that  the  cor- 
pus delicti  may  be  proved  by  circumstantial 
evidence,  coupled  with  an  incriminatory  ad- 
mission of  the  defendant  The  jury  were 
authorized  to  Infer  from  the  evidence,  direct 
and  circumstantial,  that  the  store  had  been 
burglarized  and  that  the  defendant  was  the 
burglar;  and,  after  all,  this  Is  what  corpus 
delicti  means. 

[5-n  5-7.  Various  other  grounds  of  the 
ai^ended  motion  complain  that  the  court 
erred  in  admitting  certain  testimony  over  the 
defendant's  objection  that  it  was  hearsay 
or  irrelevant.  A  careful  examination  of 
each  ground,  together  with  the  record  as  a 
whole,  fails  to  disclose  any  error  so  prejudi- 
cial to  the  defendant  as  to  justify  a  new 
trial.  We  are  inclined  to  believe  that  some 
of  the  evidence  which  was  admitted  pos- 
sessed such  a  slight  degree  of  relevancy,  If 
relevant  at  all,  that  it  might  properly  have 
been  rejected;  and  that  in  one  or  two  In- 
stances the  judge  allowed  a  little  hearsay 
evidence  of  slight  relevancy  to  creep  in ;  but 
In  a  case  so  free  from  other  material  error, 
and  one  wherein  the  proof  is  so  strongly  In- 
dicative of  guUt,  the  admission  of  Irrelevant 
or  hearsay  harmless  testimony  is  not  cause 
for  a  new  trial.  The  venue  was  properly 
proved.  The  requests  to  charge,  so  far  as 
pertiilent  and  appropriate,  were  covered  by 
the  general  charge. 

Judgment  affirmed. 


(10  Ga.  App.  153) 

STANLEY  V,  STATE.     (No.  3,618.) 
(Court  of  Appeals  of  Georgia.    Nov.  20,  1911.) 

(8yllahu$  hy  the  Court.) 

Criminal  Law  (§  563*)— Evidbnos—Weight 
AND  SuPFioiKNCT-— Corpus  Delicti. 

The  circumstantial  evidence,  in  connection 
with  the  incriminatory  admission  of  the  defend- 
ant, sufficiently  proves  the  corpus  delicti.  See 
Gamett  v.  State,  72  S.  E.  951,  this  day  decided. 
The  verdict  of  guilty  la  amply  supported  by  the 
evidence,  and  the  record  is  free  from  material 
error. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1269;  Dec  Dig.  |  663.*] 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Shade  Stanley  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

B.  J.  Fowler,  for  plaintiff  In  error.  Wal- 
ter J.  Grace,  Sol.  Gen.,  fer  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


OCT  N.  C.  270) 

CliARK  V.  W.  R.  BONSAL  ft  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  27. 

19U.) 

1.  Insurance  ({  435*)— Accident  Insurance 
—Accrual  of  Action. 

If  the  indemnity  provided  in  an  employer's 
accident  insurance  policy  is  against  loss  or  dam- 
ages, an  action  will  not  lie  by  insured,  where  he 
has  not  suffered  damage  by  payment  of  some 
part  of  an  employe's  claim;  but  if  the  indemnity 
18  against  liability  by  the  employer  a  right  of 
action  accrues  to  him  when  an  employ^  is  in- 
jured, or,  in  some  cases,  when  the  amount  and 
legally  of  the  claim  has  been  established  by  a 
valid  judgment,  if  so  provided  by  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  S  1144 ;    Dec.  Dig.  f  435.*1 

2.  Insurance  ({  624*)— Employer's  Accident 
Insurance— JPersons  Entitled  to  Sue. 

Unless  an  employer's  accident  insurance 
policy  expressly  provides  that  it  is  for  the  bene- 
ht  of  injured  emplo^'^s,  and  that  amounts  re- 
covered should  be  paid  to  them,  an  injured  em- 
ploy6  may  not,  in  the  first  instance,  sue  on  the 
policy. 

[Ed.  Note.^For  other  cases,  see  Insurance, 
Dec.  Dig.  S  624.*] 

8.  Parties  (|  25*)— Defendants. 

That  a  judgment  may  determine  points  of 
law  advense  to  a  person  is  not  sufficient  ground 
for  making  him  a  defendant;  it  being  necessary 
as  a  rule  that  all  defendants  have  a  responsible 
interest. 

[Ed.  Note.— For  other  cases,  see  Parties.  Gent. 
Dig.  §i  86-10 ;   Dec.  Dig.  f  25.*] 

Appeal  from  Superior  Court.  Anson  Conn- 
ty ;   Justice,  Judge. 

Action  by  W.  H.  Clark,  administrator, 
against  W.  R.  Bonsai  &  Co.  and  the  Mary- 
land Casualty  Company.  From  a  Judgment 
dismissing  the  action  as  against  the  Casual- 
ty Company,  plaintiff  appeals.    Affirmed. 

Civil  action  to  recover  damages  for  deatli 
of  plaintiff*s  Intestate,  an  employ^  of  the 
Bonsai  Company,  caused  by  alleged  negli- 
gence of  the  employer,  and  in  which  the 
Maryland  Casualty  Company  was  joined  as 
an  original  party  defendant,  heard  on  de- 
murrer for  misjoinder  of  parties  before  his 
honor,  M.  H.  Justice,  at  April  term,  1911, 
of  the  superior  court  of  Anson  county.  The 
complaint  sets  forth  a  causei  of  action 
against  the  Bonsai  Company  for  negligently 
causing  the  death  of  Intestate  in  the  course 
of  his  employment  with  that  company,  and 
alleges  that  Bonsai  &  Co.  held  a  contract 
of  Indemnity  insurance  with  the  Casualty 
Company,  and  makes  the  contract  a  part 
of  the  complaint.  The  complaint  contained 
no  allegations  of  Insolvency  on  the  part  of 
the  Bonsai  Company;  nor  any  facts  ultra, 
having  a  tendency  to  give  the  court  Jurisdic- 
tion, in  application  or  distribution  of  an  in- 
solv^it's  estate;  nor  was  there  allegation 
of  assignment  to  plaintiff  by  the  insured 
company.  The  right  of  Joinder  !s  made  to 
rest  on  the  terms  of  the  policy  and  the  stip- 
ulations ther^n,  relevant  to  the  questions 
presented,  are  as  follows:  "The  Casualty 
Co.  guarantees  the  assured  against  loss  from 
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the  liability  imposed  by  law  upon  the  as- 
sured for  damages  on  account  of  bodily  in- 
juries, including  death  resulting  therefrom, 
accidently  suffered  by  any  employ^  or  offi- 
cial, or  employes  and  officials,  of  the  assured 
while  the  said  employes  or  officials  are  en- 
gaged in  the  occupations  and  at  the  places 
mentioned  in  the  schedule  below;  provided 
such  bodily  injuries  or  death  are  suffered 
as  a  result  of  accidents  occurring  within  the 
period  of  twelve  (12)  months,  beginning  on 
the  first  day  of  December,  1908,  at  noon, 
and  ending  on  the  first  day  of  December, 
1909,  at  noon,  standard  time,  at  the  place 
where  the  policy  has  been  countersigned. 
♦  ♦  ♦  The  company's  liability  for  loss 
from  an  accident  resulting  in  bodily  injuries, 
Including  death  resulting  therefrom,  to  one 
person,  is  limited  to  five  thousand  dollars 
($5,000),  and  subject  to  the  same  limit  for 
each  person,  the  company's  total  liability  for 
loss  from  an  accident  resulting  in  bodily  in- 
juries, including  death  resulting  therefrom, 
to  more  than  one  person,  is  limited  to  ten 
thousand  dollars  ($10,000).  In  addition  to 
these  limits,  however,  the  company  will,  at 
its  own  cost  (court  costs  being  considered 
part  thereof),  investigate  all  accidents  and 
defend  all  suits,  even  if  groundless,  of  which 
notices  are  given  to  it  as  hereinafter  requir- 
ed, unless  the  company  shall  elect  to  settle 
the  same.  •  *  •  Immediate  notice  of 
any  accident  and  of  any  suit  resulting  there- 
from, with  every  summons  or  other  pro- 
cess, must  be  forwarded  to  the  home  office 
of  the  company  or  its  authorized  represen- 
tative. The  company  is  not  responsible  for 
any  settlements  made  or  any  expenses  incur- 
red by  the  assured,  unless  such  settlements  or 
expenditures  are  first  specifically  authorized 
In  writing  by  the  company,  except  that  the 
assured  may  provide  at  the  time  of  the  ac- 
cident, at  the  expense  of  the  company,  such 
immediate  surgical  relief  as  is  imperative. 
In  the  event  of  an  accident  causing  injuries 
to  more  than  one  person,  the  company  may 
terminate  its  liability  under  this  policy  on 
account  of  such  accident,  by  payment  to  the 
assured  of  its  total  limit  of  liability  above 
named.  ♦  ♦  ♦  This  policy  may  be  can- 
celed by  either  the  company  or  the  assured 
at  any  time  by  written  notice  to  the  other, 
stating  when  the  cancellation  shall  be  ef- 
fective." The  court  below  sustained  the  de- 
murrer and  dismissed  the  action  as  to  the 
Casualty  (Company,  and  plaintiff,  having  du- 
ly excepted,  appealed. 

tiockhart  ft  Dunlap  and  Bobinson  &  CSau- 
die,  for  appellant  McLean,  Varser  &  Mc- 
Lean and  Murray  Allen,  for  appellee. 

HOKB,  J.  (after  stating  the  facts  as 
above).  [1,  2]  In  construing  contracts  of  this 
character,  the  counts  have  generally  held 
that  if  the  indemnity  is  clearly  one  against 
loss  or  damages  no  action  will  lie  In  favor 
of  the  iiisured  till  some  damage  has  been 


sustained,  either  by  payment  of  the  whole 
or  some  part  of  an  employe's  claim;  but 
if  the  stipulation  is 'in  effect  one  indemnify- 
ing against  liability  a  right  of  action  accrues 
when  the  injury  occurs,  or,  in  some  instan- 
ces, when  amount  and  rightfulness  of  the 
claim  has  been  established  by  Judgment  of 
some  court  having  Jurisdiction,  this  accord- 
ing to  the  terms  of  the  policy,  but,  unless 
the  contract  expressly  provides  that  it  is 
taken  out  for  the  benefit  of  the  injured  em- 
ployes, and  the  payment  of  recoveries  by 
them,  none  of  the  cases  hold  that  an  injured 
employ^  may,  in  the  first  instance,  proceed 
directly  against  the  insurance  company.  In 
all  of  them,  so  far  as  examined,  a  right  of 
action  arising  on  the  poUcy  is  treated  and 
dealt  with  as  an  asset  of  the  insured  em- 
ployer, atid,  in  the  absence  of  an  assign- 
ment from  him,  the  employ^  cannot  appro- 
priate-it to  his  claim,  except  by  attachment 
or  biirin  the  nature  of  an  equitable  fi.  fa.,  or 
some  action,  in  the  nature  of  final  process, 
incident  to  bankruptcy  or  Insolvency.  Cer- 
tainly this  position  is  supported  by  the  great 
weight  of  authority.  Connolly  v.  Bolster, 
187  Mass.  266,  72  N.  B.  981;  Bain  v.  Atkins, 
181  Mass.  240,  63  N.  B.  414,  67  L.  B.  A.  791, 
92  Am.  St.  Bep.  411;  Bmbler  v.  Hartford 
Boiler  Co.,  168  N.  Y.  431,  63  N.  B.  212,  44 
L.  B.  A.  612;  C^ishman  v.  Fuel  Co.,  122 
Iowa,  656,  98  N.  W.  609;  Hawkins  v.  Mc 
Calla,  95  Ga.  192,  22  S.  E.  141;  Carter  v. 
Insurance  Co.,  76  Kan.  275,  91  Pac.  178,  11 
L.  B.  A.  (N.  S.)  1155;  Finley  v.  Casualty 
Co.,  113  Tenn.  692,  83  S.  W.  2;  Kinnan  v. 
Casualty  Ck).,  107  IlL  App.  406;  Vance  on 
Insurance,  p.  608;  16  Cyc.  p.  1038;  11  A.  ft 
B.  (2d  Ed.)  p.  16.  The  doctrine,  as  an- 
nounced and  sustained  in  these  citations,  is 
very  well  epitomized  in  Vance  on  Insur- 
ance as  follows:  ''The  fund,  payable  under 
a  liability  policy,  is  not  subject  to  any  trust 
in  favor  of  the  i)erson  whose  right  to  dam- 
ages for  personal  injury  gave  rise  to  the 
insurer's  liability;  nor  has  such  third  per- 
son any  other  right  in  connection  with  the 
insurance,  save  the  common  right  of  reach- 
ing the  fund,  when  payable,  by  garnishment 
or  other  proi)er  process.'*  The  cases  from 
other  courts,  chiefiy  relied  upon  by  plain- 
tiffs, are  not  necessarily  in  confiict  with  this 
position.  In  Fritchie  v.  Miller's  Co.,  197  Pa. 
401,  47  Atl.  361,  Hoven  v.  Employer's  Lia- 
bility, 93  Wis.  201.  67  N.  W.  46,  32  L.  B.  A. 
388,  and  Anoka  Lumber  Co.  v.  Fidelity  &  Cas- 
ualty Co.,  63  Minn.  286,  66  N.  W.  353,  30 
L.  B.  A.  689,  Judgment  had  been  first  ot>- 
tained  figainst  the  employer,  and  garnish- 
ment was  issued  against  the  company.  In 
Sanders  v.  Frankfort  Insurance  Co.,  72  N. 
H.  486,  57  Atl.  665,  101  Am.  St.  Bep.  688, 
Judgment  was  first  obtained,  and  the  action 
was  in  the  nature  of  an  equitable  fl.  fa., 
seeking  to  appropriate  claim  as  the  property 
of  the  insured;  and  in  Insurance  C!o.  v. 
Moses,  63  N.  J.  Eq.  260,  49  AU.  720.  92  Am. 
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St.  Rep.  663,  the  Insured  emplioyer  had  he- 
come  bankrupt,  and  appropriation  was  had, 
to  an  amount  of  loss,  as' Indicated  by  a  pro 
rata  distribution  of  the  other  assets  among 
the  creditors,  reversing,  in  this  respect,  a  de- 
cree of  the  vice  chancellor,  in  which  the  en- 
tire amount  of  claim  had  been  held  appli- 
cable to  Injured  employe's  recovery.  See 
same  case,  61  N.  J.  Eq.  59,  47  Atl.  579. 
What  amount  may  be  recovered  on  proceed- 
ings of  garnishment  or  bill  in  aid  of  collect- 
ing the  judgment  will  depend  on  the  nature 
of  the  stipulations  of  indemnity  and  the 
facts  and  circumstances  of  the  particular 
case.  Thus  when,  as  in  the  Massachusetts, 
Tennessee,  and  Iowa  cases,  supra,  the  policy 
is  clearly  an  indemnity  against  "loss  ac- 
tually paid"  by  the  assured,  "to  reimburse 
him  for  a  loss  actually  sustained  and  paid 
in  satisfaction  of  a  judgment  after  the  is- 
sue determined"  (the  language  In  the  'Iowa 
case,  supra),  and  It  appears  that  there  hits 
been  nothing  paid,  it  seems  that  no  amount 
Is  applicable.  In  the  New  Jersey  case,  as 
stated,  on  similar  stipulations,  It  was  finally 
held  that  the  loss  would  be  considered  paid 
by  the  Insured  and  recoverable  from  the 
company  to  the  amount  indicated  by  the  pro 
rata  distribution  of  the  other  assets,  etc. 
In  the  Minnesota  and  New  Hampshire  cases, 
supra — and  we  Incline  to  the  opinion  that 
the  present  policy  comes  within  the  princi- 
ple— it  was  held  that  the  term  "insured 
against  loss  from  liability  arising,"  etc..  In 
the  first  portion  of  the  policy,  was  so  modi- 
fied by  subsequent  clauses  that  It  amounted 
to  Insurance  against  liability,  and  the  entire 
amount  could  be  applied  to  the  employer  by 
appropriate  process — process  that  recognizes 
and  deals  with  it  as  an  asset  of  the  em- 
ployer. 

The  cases  in  our  own  court,  to  which  we 
were  especially  referred  by  counsel,  do  not 
sustain  his  contention.  In  Aiken's  Case,  141 
N.  C.  339,  53  S.  E.  867,  In  which  the  court 
said  that  a  casualty  company,  while  not  a 
necessary,  was  a  permissible,  party,  the  pol- 
icy was  not  before  the  court,  or  made  part 
of  the  record.  The  allegation  concerning  It 
was  to  the  effect  that  the  employer  had  a 
policy  and  stipulations  to  indemnify  it 
against  all  Injuries  to  any  of  Its  employes, 
including  the  plaintiff,  and  to  pay  any  sum 
that  might  be  recovered  by  any  of  said  em- 
ployes. Including  the  plaintiff — a  direct  stip- 
ulation to  pay  the  recovery  sought  in  the 
action.  In  case  of  Shoaf  v.  Insurance  Co., 
127  N.  0.  306,  37  S.  E.  271,  a  policy  holder 
In  a  fire  Insurance  company  brought  his  ac- 
tion directly  against  a  reinsuring  company, 
and  the  decision  was  made  to  rest  on  the 
ground  that,  by  the  express  terms  of  the 
agreement  the  reinsuring  company  was  to 
pay  the  losses  on  policies  already  Issued, 
and  80,  as  between  the  two  contracting  par- 
ties, became  the  principal  debtor;  and  on 
the  further  ground  that  the  property  of  the 


original  company,  as  part  of  the  considera- 
tion, was  assigned  and  transferred  to  the 
company  sued,  as  it  was  In  Johannes  v.  In- 
surance Co.,  66  Wis.  50,  27  N.  W.  414.  57 
Am.  Rep.  249,  a  case  cited  and  relied  on  in 
the  Shoaf  decision.  And  so,  in  all  the  de- 
cisions cited  by  plaintiff,  where  the  claim- 
ant was  allowed  to  sue  the  indemnitor  by 
direct  action,  the  contract,  either  In  express 
terms  or  by  fair  Intendment,  was  made  for 
the  benefit  of  the  plaintiff,  as  In  Gorell's  Wa- 
terworks, 124  N.  C.  328,  32  S.  E.  720,  46 
L.  R.  A.  513,  70  Am.  St  Rep.  598;  or,  by 
the  nature  of  the  contract,  or  by  virtue  of 
property  passed  and  the  attendant  facts, 
the  party  assumed  towards  the  other  the 
place  of  primary  debtor,  and  was  held  bound 
to  plaintiff,  under  the  general  equitable 
principles  of  indebitatus  assumpsit,  as  in 
Keller  v.  Ashford,  133  U.  S.  610,  10  Sup. 
Ct.  494,  33  L.  Ed.  667,  and  Voorhees  v.  Porter, 
134  N.  C.  591,  47  S.  B.  31,  65  L.  R.  A.  73fi; 
or  the  bond  taken  under  statutory  provi- 
sion was  for  the  benefit  of  claimant ;  or  the 
action  was  permissible  in  tort  for  wrongful 
seizure  of  property,  and  the  bond  of  Indem- 
nity constituted  the  obligor  a  participant 
in  the  wrong;  but  no  such  facts  are  pre- 
sented here. 

An  ordinary  Indemnity  contract  of  this 
character  is  not  made  for  the  benefit  of  the 
employ^,  either  in  Its  express  terms  or  in 
its  underlying  purpose.  It  is  made  for  the 
protection  and  the  Indemnity  of  the  em- 
ployer, fortifying  him  against  unexpected 
and  uncertain  demands  which  might  other- 
wise prove  disastrous  to  his  business,  and 
the  rights  arising  under  such  a  contract 
are  his  property,  and  actions  to  recover  the 
same  are  and  should  be  under  his  controL 
The  nature  of  the  contract  and  the  princi- 
ples applicable  are  well  stated  in  one  of  the 
Massachusetts  cases,  above  cited  (Bain  v. 
Atkins),  as  follows:  "The  only  parties  to  the 
contract  of  insurance  were  Atkins  and  the 
company.  The  consideration  for  the  com- 
pany's promise  came  from  Atkins  alone,  and 
the  promise  was  only  to  him  and  his  legal 
representatives.  Not  only  was  the  plaintiff 
not  a  party  to  either  the  consideration  or 
the  contract,  but  the  terms  of  the  contract 
do  not  purport  to  promise  an  Indemnity  for 
the  benefit  of  any  person  other  than  Atkins. 
The  policy  only  purports  to  insure  Atkins 
and  his  legal  representatives  against  legal 
liability  for  damages  respecting  injuries 
from  accidents  to  any  person  or  persons  at 
certain  places  within  the  time  and  under  the 
circumstances  defined.  It  contains  no  agree- 
ment that  the  Insurance  shall  inure  to  the 
benefit  of  the  person  accidentally  injured, 
and  no  language  from  which  such  an  under- 
standing or  intention  can  be  Implied.  At- 
kins was  under  no  obligation  to  procure  in- 
surance for  the  benefit  of  the  plaintiff,  nor 
did  any  relation  exist  between  the  plaintiff 
and  Atkins  which  could  give  the  latter  the 
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right  to  procure  Insurance  for  the  benefit 
of  the  plaintiff.  The  only  correct  statement 
of  the  situation  Is  simply  that  the  insurance 
was  a  matter  wholly  between  the  company 
and  Atkins,  in  which  the  plaintiff  had'  no 
legal  or  equitable  interest,  any  more  than 
in  any  other  property  belonging  absolutely 
to  Atkins/'  This  being  the  correct  position 
the  complaint  as  it  now  stands,  sets  forth 
no  cause  of  action  against  the  insurance 
company;  ncrr  does  it  contain  facts  giving 
plaintiff  any  present  right  to  reoover  against 
it,  nor  to  have  judgment  in  any  way  direct- 
ly affecting  its  rights. 

[3]  The  principle  is  very  well  stated  in 
30  Cyc.  p.  125,  as  follows:  "It  is  not  suffi- 
cient reason  for  Joining  a  person  as  defend- 
ant that  the  adjudication  of  the  case  at  bar 
may  determine  points  of  law  adversely  to 
its  interests.  As  a  rule,  the  record  must 
show  a  resi)onsible  interest  in  all  the  de- 
fendants, citing,  among  other  cases,  Conklin 
V.  Thurston  and  Others,  18  Ind.  290;  U. 
S-  V.  Pratt  Coke  &  Coal  Co.  (C.  C.)  18  Fed. 
708.  In  Our  opinion,  the  Casualty  Company 
has  no  interest  or  place  in  this  controversy, 
and  the  judgment  of  his  honor,  sustaining 
the  demurrer,  must  be  affirmed. 

Affirmed. 


(157  N.  C.  175) 

KELLY  V.  ENTERPRISE  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1911.) 

1.  Logs  and   LoaaiNO  (|  2*)— Reservation 

OF  TiMBEB. 

Where  the  fee  of  land  was  granted  with  a 
reservation  of  timber,  there  being  no  indication 
of  when  rights  under  the  reservation  would  ex- 

gire,  the  mere  lapse  of  time  will  not  defeat  it, 
ut  the  grantee  of  the  fee  must  give  the  owner 
of  the  reserved  timber  reasonable  notice  to  re- 
move before  his  rights  will  be  cut  off. 

[Ed.   Note. — For   other   cases,    see   Logs   and 
Logging,  Cent  Dig.  §§  6-12;  Dec.  Dig.  {  2.*1 

2.  Injunction  (|  178*)— Tempobabt  Injunc- 
tion. 

In  an  action  to  restrain  the  cutting  of 
timber,  it  appearing  that  when  the  land  was 
conveyed  to  plaintiff  the  trees  then  matured 
were  reserved,  and  that  defendant  was  threaten- 
ing to  cut  trees  which  have  matured  since  the 
grant,  a  temporary  injunction,  restraining  the 
cutting  of  such  timber,  was  improperly  dissolv- 
ed on  defendant's  giving  a  bond,  where  the  court 
did  not  find  that  plaintiff  was  not  bona  fide  in 
his  contention,  since  Revisal  1905,  {§  807,  808, 
does  not  make  insolvency  of  the  defendant  a 
condition  precedent  to  an  injunction,  and  sec- 
tion 809  allows  a  bond,  in  lieu  of  an  injunction, 
only  where  the  application  appears  not  to  be 
bona  fide,  and  it  is  not  impossible  for  experts  to 
determine  which  trees  have  matured  since  the 
grant. 

[Ed.   Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  |  390;   Dec.  Dig.  |  178.»] 

&   KisarEHJfiNOB    <||    14*)  —  COMFULSOBT    RXFEB- 
ENCE. 

Under  Revisal  1906,  §  519,  subsec  3,  pro- 
viding for  a  compulsory  reference  where  a  case 
is  one  requiring  a  personal  view  of  the  premises, 
compulsory  reference  may  be  had  to  determine 


what  trees  were  included  in  a  reservation   of 
timber. 

[Ed.  Note. — For  other  '  cases,  see  Reference, 
Cent.  Dig.  §  29;   Dec.  Dig.  {  14.*] 

4.  Logs  and  Loooino  (8  2*)— Reservations 
OF  Timber  on  Sale  of  Land— Effect. 
Where  timber  land  was  granted  with  a 
reservation  of  all  timber  of  every  description  on 
said  land,  the  instrument  providing  that  until 
said  timber  was  cut  the  grantee  might  have  all 
the  necessary  firewood  and  fence  raUs,  to  be  cut 
from  pine  trees,  not  over  14  inches  in  diameter, 
and  two  marked  cypress  trees,  the  reservation 
embraced  only  such  trees  as  were  large  enough 
for  timber  trees  when  the  grant  was  made. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {§  &-12;  Dec.  Dig.  |  2*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;   Peebles,  Judge. 

Action  by  Gaston  Kelly  against  the  Enter- 
prise Lumber  Company.  From  a  judgment 
dissolving  a  temporary  Injunction  and  deny- 
ing defendant's  right  to  certain  timber,  both 
parties  appeal.  Reversed  on  plaintiffs  ap- 
peal and  affirmed  on  that  of  defendant. 

H.  D.  Williams  and  Davis  &  Davis»  for 
plaintiff.  Langston  &  Allen  and  Stevens, 
Beasley  &  Weeks,  for  defendant. 

CLARK,  C.  J.  The  question  on  this  ap- 
peal arises  upon  the  construction  of  the  fol- 
lowing reservation  in  a  deed,  of  December 
2,  1900,  from  the  Cape  Fear  Lumber  Com- 
pany to  the  plaintiff:  "It  is  understood 
and  agreed  by  the  parties  to  this  deed,  that 
the  party  of  the  first  part  hereby  conveys 
to  the  party  of  the  second  part  only  the 
land  with  its  agricultural  privileges,  togeth- 
er with  all  the  necessary  firewood  and  fence 
rails  that  may  be  needed  on  said  land  herein 
conveyed  (until  said  timber  is  out  Inf  tJie 
Cape  Fear  Lumber  Co,),  to  be  cut  from  pine 
trees  not  over  14  inches  In  diameter  two 
feet  from  the  ground;  also  two  cypress 
trees  to  be  marked  with  the  name  of  the 
party  of  the  second  part  by  the  agent  of  the 
said  Cape  Fear  Lumber  Co.;  reserving  in 
the  grantors,  the  said  Lumber  Co.,  all  the 
timber  of  every  description  on  said  land,  ex- 
cept as  hereinbefore  specified,  together  with 
the  rights  and  privileges  appertaining  there- 
to." 

[\]  On  February  11,  1011,  the  Cape  Fear 
Lumber  Company  conveyed  to  the  defendant, 
the  Enterprise  Lumber  Company,  the  timber 
which  it  had  reserved  in  conveying  the  land 
to  the  plaintiff.  The  deed  of  the  Cape  Fear 
Lumber  Company  to  the  defendant  uses  the 
following  language:  ''The  land  upon  which 
this  said  tract  of  timber  stands  belongs  to 
Gaston  Kelly,  having  been  sold  to  him  by 
the  Cape  Fear  Lumber  Co.,  with  the  timber 
reserved"  Cases  of  this  nature  usually 
arise  where  the  owner  conveys  the  timber, 
reserving  the  land.  Here  the  deed  of  the 
Cape  Fear  Lumber  Company  to  the  plain- 
tiff, December  2,  1900,  conveyed  the  land, 
reserving  the  timber.     The  court  held  that 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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only  the  trees  which  were  large  enough  to 
be  "timber*'  trees  on  December  2,  1900,  were 
reserved,  but,  It  being  Impossible  to  ascer- 
tain what  trees  had  become  timber  trees 
since  that  date,  dissolved  the  Injunction  up- 
on the  defendant  giving  bond  in  the  sum  of 
$5,000. 

In  Mining  Co.  v.  Cotton  Mills,  143  N.  C. 
307,  65  S.  E.  700,  the  court  held :  "Whether 
the  right  to  cut  timber  Is  a  grant  or  a  reser- 
vation, It  expires  at  the  time  specified. 
When  no  time  Is  specified,  the  grantee  of 
such  right  tsikes  upon  the  Implied  agreement 
to  cut  and  remove  within  a  reasonable  time; 
whereas,  when  the  grantor  of  the  fee  re- 
serves or  excepts  the  timber,  and  there  Is 
no  limitation  to  indicate  when  the  reserva- 
tion shall  expire,  then  the  grantee  of  the 
fee  must  give  notice  for  a  reasonable  time 
that  the  grantor  must  cut  or  remove  the 
timber  included  in  his  reservation."  The 
defendant,  the  Enterprise  Lumber  Company, 
here  holds  the  reservation  of  the  timber  in 
the  same  plight  that  the  Cape  Fear  Lumber 
Company  held  it,  and  the  grantee  of  the 
fee,  the  plalntUf,  Kelly,  should  give  reason- 
able notice  to  the  defendant  to  cut  or  re- 
move all  timber  which  was  included  in  the 
reservation,  1.  e.,  such  trees  as  were  large 
enough  to  be  timber  at  the  time  of  the  deed 
of  December  2,  1900. 

[2,  3]  The  court  not  having  found  as  a  fact 
that  the  contention  of  the  plaintiff  was  "not 
bona  fide,"  as  required  by  Revlsal  1905,  | 
809,  he  should  have  continued  the  injunction 
under  Revlsal  1905,  §§  807,  808,  as  to  all  trees 
not  large  enough  to  have  been  ''timber**  on 
December  2,  1900.  This  is  not  impossible,  as 
his  honor  held,  but  may  be  fairly  approximat- 
ed by  experts.  The  parties  may  possibly  agree 
as  to  the  trees,  or  in  default  of  agreement 
the  court  may  designate  an  expert  or  a  referee 
for  that  purpose,  just  as  a  surveyor  Is  ap- 
pointed in  cases  of  a  disputed  boundary. 
Revlsal,  |  519  (3),  provides  for  a  compulsory 
reference:  "(8)  When  the  case  involves  a 
complicated  question  of  boundary  or  [Is] 
one  which  requires  a  personal  view  of  Uie 
premises" 

The  order  requiring  a  bond  is  set  aside, 
and  an  Injunction  till  the  hearing  is  ordered 
as  to  all  trees  that  were  not  timber  trees 
on  December  2,  1900. 

Reversed. 

Defendant's  Appeal. 

[4]  The  sole  question  presented  on  this  ap- 
peal is  the  ruling  of  his  honor  that  under  the 
reservation  in  the  deed  above  set  out  the 
grantor  reserved  only  such  trees  as  were 
large  enough  for  timber  trees  on  December  2, 
1900.  The  language  used  Is  that  he  reserves 
**all  the  timber"  of  every  description.  There 
being  no  prospective  words,  this  ruling  was 
correct  Robinson  v.  Gee,  26  N.  C.  186;  Whlt- 
ted  v:  Smith,  47  N.  C.  36;  Warren  v.  Short, 


119  N.  C.  39,  25  S.  E.  704;  Lumber  Co.  v. 
Hlnes,  126  N.  C.  254.  35  S.  E.  458:  Hardison 
V.  Lumber  Co.,  136  N.  C.  175,  48  S.  E.  588. 
It  is  true  the  deed  permitted  the  grantee, 
Kelly,  to  cut  firewood,  and  fence  rails  from 
pine  trees,  if  "not  over  14  Inches  In  diameter 
2  ft.  from  the  ground,*'  and  also  allowed  him 
to  cut  two  cypress  trees  without  restriction 
as  to  size.  But  these  privil^es  to  Kelly  do 
not  affect  the  fact  that  the  grantor  reserved 
only  the  "timber  trees,*'  without  any  prospec- 
tive words, .  and  therefore  the  reservation 
was  only  of  the  trees  that  were  large  enough 
to  be  timber  trees  at  the  date  of  the  deed. 
The  judgment  in  this  respect  Is  afltoned. 


ALLEN,  J.,  did  not  sit 


as7  N.  c.  itf) 


HORTON  V.  SEABOARD  AIR  LINE  RY. 

(Supreme  Court  of  North  Carolina.     Nov.  22, 

1911.) 

1.  Commerce  (J  27*)— Injumes  to  Servant— 

RaILROAOS— E[MPI/)TER*S     LlABIUTT     AOT— 

Interstate  Commerce. 

Where  a  railroad  engineer  was  injnred 
while  hauling  a  train  containing  cars  engaged 
in  both  interstate  and  intrastate  commerce,  he 
was  himself  engaged  in  interstate  commerce, 
and  entitled  to  sue  under  the  employer's  liabil- 
ity act  (Act  Cong.  April  22,  1908,  c  149,  35 
Stat  65  [U.  S.  Comp.  St  Supp.  1909,  p.  1171.]). 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Dec.  Dig.  §  27.*] 

2.  Master  ano  Servant  (I  228*)— Injuries 
TO  Servant— Railroads— Defbctivb  Appli- 
ances—Negligence. 

Where  a  railroad  engineer  was  furnished 
with  an  engine  equipped  with  a  water  glass 
without  any  shield  or  guard,  and  on  his  return 
from  hia  first  trip  applied  to  his  foreman  for  a 
shield  or  guard,  and  was  informed  that  defend- 
ant had  none,  and  plaintiff  was  injured  by  the 
explosion  thereof  on  another  trip,  defendant 
was  negligent,  and  anv  contributory  negligence 
of  plaintiff  was  no  defense   under  Act  Gong. 

April  22,  1908.  c.  149,  35  Stat  65  (U.  S.  Comp. 
St.  Supp.  1909,  p.  1171). 

[EM  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  228.*! 

3.  Master  ano  Servant  (|  289*)— Injuries 
TO  Servant— Contributory  Neolioencb— 
Nonsuit— EJmployer's  Liability. 

Under  employer's  liability  act  (Act  Cong. 
April  22,  1908.  c.  149,  35  Stat  65  FU.  S.  Comp. 
St  Supp.  1909,  p.  1171]),  plaintiff,  a  railroad 
employ^,  engaged  in  interstate  commerce,  can 
elect  to  sue  under  such  !$tatute  in  the  state 
court.  The  statute  forbids  a  nonsuit  where 
there  is  any  evidence  of  negligence  on  the  part 
of  defendant  Heidi  that  where  plaintiff,  en- 
gaged in  interstate  commerce,  elects  to  sue  in  the 
state  court  under  such  statute,  the  court  can- 
not direct  a  nonsuit  on  the  ground  of  contrib- 
utory negligence,  though  under  Revlsal  1905«  | 
483,  defendant  is  entitled  to  set  up  in  his  tkxi- 
swer  contributory  negligence  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  289.*] 

AiH)eal  from  Superior  Court  Wake  Ooim- 
ty;  Whedbee,  Judge. 

Action  by  James  F.  Horton  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
defendant  and  plaintiff  appeals.    Reversed. 


*V6r  other  cssm  see  sam«  topic  and  aectlon  NUMBER  In  Deo.  Dig.  4  Am.  Dig.  Key  No.  Series  4  Rep'r  iBdexea 
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Douglass,  Lyon  &  Douglass  and  Holding  & 
Snow,  for  appellant  Murray  Allen,  for  ap- 
pellee. 

CLARK,  C.  J.  [1]  This  Is  an  action  to  re- 
cover damages  for  Injury  to  one  of  plaintiff's 
eyes  caused  by  the  bursting  of  a  defective 
water  glass  on  a  locomotive  engine  which 
plaintiff,  as  engineer,  was  operating  on  de- 
fendant's railroad.  Plaintiff  alleges  that  he 
was  injured  while  he  and  the  defendant  were 
engaged  in  interstate  commerce,  and  brought 
this  action  under  the  federal  employer's  lia- 
bility act  (Act  Cong.  AprU  22.  1908,  c  149, 
86  Stat  66  [U.  S.  Comp.  St  Supp.  1909,  p. 
1171]).  The  parts  of  said  act  mat^al  to 
this  action  are  as  follows; 

*' Section  1.  Every  common  carrier  by  rail- 
road engaging  in  commerce  between  any  of 
the  several  states  shall  be  liable  in  damages 
to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce 
for  such  injury,  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers, 
agents  or  employes  of  such  carrier,  or  by 
reason  of  any  defect  or  kisu/jfioiency,  due  to 
its  negligence^  in  its  engines,  appliances,  ma- 
chinery," etc. 

"Sec.  8.  In  all  actions  hereafter  brought 
against  any  such  common  carrier  by  railroad, 
under  or  by  virtue  of  any  of  the  provisions 
of  this  act  to  recover  damages  for  personal 
injuries  to  an  employ 6,  the  fact  that  the  em- 
ploy6  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  by  the  Jury  In 
proportion  to  the  amount  of  negligence  at- 
tributable to  such  employ^." 

"Sec.  6.  Awy  contract^  rule,  regulation  or 
device  itjhataoever,  the  purpose  or  intent  of 
which  shall  be  to  enable  any  common  car- 
rier to  exempt  itself  from  any  liability  creat- 
ed by  this  act,  shall  to  that  extent  be  void." 

The  plaintiff  testified  that  he  had  in  the 
train  cars  of  several  railroads  located  be- 
yond the  state  boundary  and  some  of  them 
were  lumber  cars  destined  for  Richmond, 
Suffolk,  Portsmouth,  Norfolk,  and  Franklin, 
Va.,  and  Pittsburg,  Pa.  In  Railroad  v.  John- 
son, 178  Fed.  643,  102  C.  C.  A  89,  it  was  held 
that  an  employ^  of  a  railroad  company 
charged  with  the  duty  of  seeing  to  the  coup- 
ling of  cars  some  of  which  were  being  used 
in  interstate  commerce  was  employed  in  in- 
terstate commerce  within  the  provisions  of 
the  employer's  liability  act  The  same  was 
held  as  to  a  section  hand  working  on  the 
track  of  a  railroad  over  which  both  inter- 
state and  intrastate  traffic  is  moved.  2Ukos 
V.  Railroad  (C.  a)  179  Fed.  893. 

In  a  very  recent  case  decided  by  the  Unit- 
ed States  Supreme  Court  October  80,  1911 
(Railroad  r.  United  States,  222  U.  S.  — ,  82 
Sup.  Ct  2,  66  L.  Ed.  — ),  it  was  held  that 
when  the  defendant  railroad  company  was 
operating  a  railroad  which  was  "a  part  of 
a  through  highway  over  which  traffic  was 


continually  being  moved  from  one  state  to 
another,"  hauled  over  a  part  of  its  road  five 
cars,  the  couplers  of  which  were  defeotlve, 
two  of  the  cars  being  used  at  the  vluisi  lu 
moving  Interstate  traffic,  and  the  other  tlir.»e 
in  moving  intrastate  traffic.  Though  the  use 
of  the  last  three  was  not  in  connection  with 
any  car  or  cars  used  in  Interstate  commerce, 
yet  the  federal  liability  statute  applied  to 
said  three  cars,  and  the  defendant  was  lia- 
ble to  the  penalty  for  not  having  automatic 
couplers  thereon  because  the  act  applies  '*on 
any  railroad  engaged  in  interstate  com- 
merce." Applying  that  decision  to  this  case, 
it  is  very  certain  that  for  a  stronger  reason 
the  plaintiff  was  entitled  to  bring  this  action 
under  the  federal  statute.  He  was  at  the 
time  engaged  in  hauling  cars  which  were  be- 
ing used  In  interstate  commerce. 

The  engine  on  which  the  plaintiff  was 
placed  by  the  defendant  was  equipped  with  a 
"Buckner  water  glass"  without  a  shield  or 
guard.  The  plaintiff  testified:  That  "while 
he  was  in  the  discharge  of  his  duty,  and 
without  any  act  on  his  part  and  without  his 
fault,  the  defective  water  glass  exploded, 
and  injured  his  eye.  ♦  ♦  ♦  That  if  the 
water  glass  had  been  supplied  with  a  shield 
or  guard,  the  glass  would  not  have  struck 
his  eye  when  the  tube  exploded.  ♦  ♦  ♦ 
And  that  water  glasses  of  the  character  of 
the  Buckner  glass  are  in  general  and  accept- 
ed use  by  the  railroad  companies  operating 
in  this  country."  Pusey,  a  witness  for  plain- 
tiff, testified:  "If  the  shield  is  left  off, 
♦  ♦  ♦  when  the  inner  tube  breaks,  the 
glass  will  fly,  but  it  cannot  fly  out  in  front 
of  the  shield.  ♦  ♦  •  It  Is  the  duty  of  the  " 
inspectors  to  examine  the  engine  and  report 
all  defects.  It  was  the  duty  of  the  inspec- 
tors at  Raleigh  to  ascertain  and  report  the 
defects  in  this  water  glass."  The  plaintiff 
also  further  testified  "that  on  his  return 
from  his  flrst  trip  with  the  defective  water 
glass  he  applied  to  Matthews,  the  foreman, 
for  a  shield  or  guard,  and  was  informed  by 
him  that  the  company  had  none,  that  they 
were  put  on  at  Portsmouth."  The  plaintiff 
then  arranged  to  have  one  made  himself,  but 
before  it  was  done,  the  glass  exploded,  and 
for  lack  of  the  shield  his  eye  was  injured. 

[2]  The  plaintiff  was  furnished  with  a  de- 
fective and  dangerous  appliance.  This  con- 
stituted negligence  on  the  part  of  the  defend- 
ant. Whether  the  plaintiff  was  guilty  of 
contributory  negligence  or  not  it  is  imma- 
terial to  consider,  for  this  statute  provides 
that  in  such  actions  as  this  "the  fact  that 
the  employ^  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recov- 
ery, but  the  damages  shall  be  diminished  by 
the  Jury  in  proportion  to  the  amount  of  neg- 
ligence attributable  to  such  employes."  In 
Owens  V.  Railroad,  88  N.  C.  602,  two  of  the 
three  Judges  then  constituting  the  court 
held  that,  in  an  action  by  an  employ^  against 
a  railroad  company  for  personal  injuries  su»- 
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talned  by  its  negligence,  the  burden  was  | 
upon  the  plaintiff  to  negative  contributory 
"'^'Tl'^onne  on  his  part;  Mr.  Justice  Ruffindis- 
nentfng.  Th^;reupon  the  Legislature  prompt- 
ly enacted  chapter  33,  Laws  1887,  now  Rev. 
1905,  S  483,  which  required  the  defendant  In 
Buch  cases  to  "set  up  in  the  answer  and 
prove  on  the  trial"  contributory  negligence 
as  a  defense.  As  the  court  cannot  logically 
direct  a  nonsuit  when  the  burden  of  proof 
is  upon  the  defendant  (Spruill  v.  Ins.  Co.,  120 
N.  C.  141,  27  S.  E.  39,  and  cases  citing  it 
in  Anno.  Ed.)  the  intent  of  the  statute  was 
evident  This  court,  however,  in  Neal  v. 
Railroad,  126  N.  C.  634,  36  S.  E.  117,  49  L. 
R,  A.  684,  held  by  a  divided  court — two  judg- 
es dissenting — that,  notwithstanding  the  stat- 
ute, the  court  in  such  case  upon  a  demurrer 
to  the  plaintiff's  evidence  could  direct  a  non- 
suit 

[3]  The  act  of  Congress  of  1908  clearly  for- 
bids a  nonsuit  to  he  entered  In  any  case 
where  there  Is  any  evidence  of  negligence  on 
the  part  of  the  defendant  As  under  this 
statute  the  plaintiff  can  elect  to  sue  In  the 
state  court,  he  has  naturally  chosen  to  bring 
his  action  under  the  provisions  of  the  fed- 
eral statute.  Doubtless  the  next  Legislature 
will  make  similar  provision  in  this  state. 
All  that  is  necessary  for  us  to  say  In  this 
case  is  that  the  plaintiff  was  engaged  in  in- 
terstate commerce  at  the  time  of  his  injury; 
that  there  was  evidence  of  negligence  on  the 
part  of  the  defendant;  that  the  plaintiff 
could  elect  to  sue  in  the  state  court  specify- 
•  ing  in  his  complaint,  as  he  does,  that  he  in- 
vokes the  protection  of  the  federal  statute; 
and  that  under  its  terms  the  court  is  for- 
bidden to  direct  a  nonsuit  upon  the  ground 
that  there  Is  evidence  of  contributory  negli- 
gence shown  by  the  plaintiff's  testimony  be- 
cause the  statute  provides  that,  though  the 
plaintiff  may  have  been  guilty  of  contribu- 
tory negligence,  it  shall  not  bar  a  recovery. 

In  directing  a  nonsuit,  therefore,  the  judge 
was  guilty  of  error. 


(157  N.  C.  173) 

ROSE  et  al.  v.  BRYAN  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1911.) 

1.  Fbaudulent  Conveyances  (§  95*)— Trans- 
fer—Invalidity— Conveyances  IN  Fraud 
of  Creditors. 

Where  an  insolvent  by  way  of  gift  deeded 

SToperty  to  his  wife,  such  conveyance  was,  un- 
er  Revisal  1905,  §{  961-963,  fraudulent  and 
void  as  to  his  creditors. 

[Bd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f§  243-288;  Dec.  Dig. 
§  95.*J 

2.  Homestead  (§  167*)  —  Abandonment  op 
Homestead. 

Where  an  insolvent,  who  had  not  bad  his 
homestead  assigned,  conveyed  to  his  wife  by 
way  of  gift  the  land  which  was  subject  to  home- 
stead, and  such  conveyance,  beins  void,  was  set 
aside,   the  insolvent  was  entitled  to  claim  his 


hrimestend  in  the  land  so  conveyed,  Revisal 
1005.  §  f>Sn.  providing?  that  a  homestead  shall 
be  exempt  from  levy  so  long  as  occupied  by  th^ 
homesteader,  but  when  conveyed  the  exemption 
thereof  ceases,  applying:  only  to  an  aliatft»J 
homestead,  and,  the  deed  to  the  homesteatl  ha  v. 
ing  been  set  aside,  the  title  still  remained  in 
the  insolvent,  and  he  could  claim  the  exemption. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  §{  331,  332 ;    Dec  Dig.  §  167.*] 

Appeal  from  Superior  Court,  Nash  Coun- 
ty;  Ward,  Judge. 

Action  by  Charles  Rose  and  others  against 
D.  T.  Bryan  and  O.  Sadler,  copartners,  do- 
ing business  under  the  firm  name  of  Bryan 
&  Sadler.  From  a  judgment  awiTrding  de- 
fendant Sadler  a  homestead,  plaintiffs  ap- 
peal. Affirmed. 
• 

Jacob  Battle,  for  appellants.  T.  T.  Thome, 
for  appellees. 

CLARK,  0.  J.  On  November  7,  1908,  the 
defendant  O.  Sadler  made  an  assignment  of 
all  his  property,  including  this  lot  of  land 
and  dwelling  house,  for  the  benefit  of  cred- 
itors, specifying  therein  that  the  trustee 
should  reserve  and  set  apart  his  homestead 
exemption  in  said  lot  On  December  28, 
1908,  Sadler  conveyed  said  lot  to  his  wife 
without  any  consideration.  '  Soon  thereafter 
the  plaintiffs  docketed  their  Judgments.  The 
court  set  aside  the  conveyance  to  the  wife 
as  void  in  regard  to  the  plaintiffs,  but  ad- 
judged that  the  debtor  O.  Sadler  was  en- 
titled to  have  his  homestead  set  apart  in 
said  lot  The  plaintiffs  excepted,  and  that 
presents  the  only  point  before  ns. 

[1,2]  Sadler  being  insolvent,  the  deed  of 
gift  to  his  wife  was  fraudulent  nt  law  and 
void  as  to  his  creditors  (Revisal  1905,  961- 
963);  but,  when  the  deed  was  set  aside, 
the  judgment  debtor  was  entitled  to  claim 
his  homestead  in  the  land  conveyed  (Crum- 
men  v.  Bennett,  68  N.  C.  494;  Arnold  ▼. 
Estis,  92  N.  C.  162;  Rankin  v.  Shaw,  94 
N.  C.  405;  Dortch  v.  Benton,  98  N.  C.  190, 
3  S.  E.  638,  2  Am.  St  Rep.  331).  The  land  is 
still  occupied  by  Sadler,  and  be  is  a  resi- 
dent of  the  state,  and  hence  entitled  to  his 
homestead.  The  court  having  declared  the 
deed  of  gift  to  his  wife  void,  be  holds  the 
title,  as  to  these  plaintiffs,  as  if  no  deed 
had  been  executed. 

Revisal  686,  applies  only  to  the  "allotted 
homestead,"  which  it  provides  "shall  be  ex- 
empt from  levy  so  long  as  owned  and  occa- 
pied  by  the  homesteader  or  by  any  one  for 
him,  but  when  conveyed  by  him  in  the  mode 
authorized  by  the  Constitution,  art  10,  sec.  8^ 
the  exemption  thereof  ceases  as  to  liens  at- 
taching prior  to  the  conveyance.  The  home- 
stead right  being  indestructible  the  home- 
steader who  has  conveyed  his  allotted  home- 
stead can  have  another  allotted,  and  as  often 
as  may  be  necessary/'  This  section  has  ne 
application  to  this  case. 

The  plaintiffs  rely,  also,  npon  Sash  Co.  v. 
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Parker.  153  N.  C.  130,  69  S.  E.  1.  That,  also, 
has  no  application.  There,  a  judgment  hav- 
ing been  docketed,  the  Judgment  debtor  and 
his  wife  subsequently  conveyed  the  land  out 
of  which  the  homestead  might  have  been 
allotted,  and  the  grantee  took  possession. 
The  court  held  that  the  Judgment  debtor,  not 
"owning  and  occupying"  the  land,  was  not 
entitled  to  have  a  homestead  allotted  there- 
in, and  that  it  was  subject  to  sale  under  the 
lien  of  the  docketed  Judgment.  This  has 
been  cited  with  approval.  Fulp  v.  Brown, 
153  N.  C.  533,  69  S.  B.  612;  Davenport  v. 
Fleming,  154  N.  C.  293,  70  S.  E.  472.  The 
Judgment  debtor  there,  having  in  a  legal 
mode  conveyed  his  interest  in  said  land  and 
given  possession  thereof,  was  no  longer  "own- 
er and  occupier"  of  said  land,  and  therefore 
could  not  claim  a  homestead  therein,  and  the 
purchaser  had  no  right  to  claim  the  home- 
stead of  another  man  against  the  lien  of  a 
Judgment  docketed  against  the  property  be- 
fore he  bought  it. 
The  Judgment  below  is  affirmed* 

(157  N.  C.  282) 

OOLTRAND  t.  LAUGHLIN  et  aL 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1911.) 

1.  Judgment  (8  713*)— Rbs  Judicata— Par- 
ties AND  QUESllONS   GONOLUDED. 

A  Jud^ent  of  a  court  having  jurisdiction 
of  the  subject-matter  and  of  the  parties  binds 
all  the  parties  and  their  privies  as  to  all  issu- 
able matter  in  the  pleadings  and  all  material 
matters  within  the  scope  of  the  pleadings  which 
were  in  fact  investigated  and  determined. 

[£2d.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §S  1234-1241;  Dec.  Dig.  I  713.*] 

2.  Judgment  (§  747*)— Res  Judicata— Ques- 
tions Concluded. 

A  judgment,  in  a  suit  by  an  heir  against 
coheirs  and  the  ancestor's  widow,  for  partition 
and  for  an  allowance  for  improvements  placed 
on  the  land  pursuant  to  a  contract,  whereby 
it  was  agreed  that  the  heir  should  have  the 
land  in  consideration  of  his  moving  thereon  and 
taking  care  of  the  ancestor's  widow,  which  ad- 
judges that  there  was  no  contract,  and  which 
awards  the  heir  a  specified  sum  above  rents 
for  which  he  was  chargeable,  bars  an  action  by 
the  heir  against  the  coheirs  for  breach  of  con- 
tract to  convey  the  land  to  the  heir. 

[Ed.    Note.— For   other  cases,   see  Judgment, 
Cent.  Dig.  §  1286;   Dec.  Dig.  §  747.*] 

8.  Partition  (S  38*)— Jurisdiction— Relief. 
Where  a  suit  for  partition  was,  after  is- 
sues joined,  removed  to  the  superior  court,  the 
superior  court  had,  under  Revisal  1005,  §§  614, 
71y,  jurisdiction  to  determine  all  questions  pre- 
sented by  the  pleadings  and  afford  adequate  re- 
lief. 

[Ed.   Note.— For   other  cases,   see   Partition, 
Dec.  Dig.  §  3a*] 

4.  Reference  (S  34*)— Defect  in  Order  or 
Reference— Cured  bt  Approval  of  Find- 
ings. 

-  Where  all  exceptions  to  the  findings  of  the 
referee  were  withdrawn  and  his  report  \  approv- 
ed, any  defect  in  the  order  of  reference  was 
cured. 

[Ed.   Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  8  62;   Dec.  Dig.  8  34.*] 


5.  Partition  (8  74*)  — Issues— DETERMiNik- 

TION. 

In  partition,  a  plea  of  sole  seisin  may  bo 
entered  before  the  clerk,  and  on  transfer  to 
the  court  in  session  the  issue  will  be  determined 
as  in  an  action  of  ejectment. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  S  74.*] 

Appeal  from  Superior  Court,  Randolph 
County;   Daniels,  Judge. 

Action  by  R.  L.  Coltrane  against  Seth  W. 
Laughlin,  administrator,  and  others.  From 
a  judgment  for  plain tifiT,  defendants  appeal. 
Reversed,  and  judgment  rendered  for  de- 
fendants. 

Defendants  denied  the  existence  of  the 
contract  and  pleaded  an  estoppel  of  record 
against  recovery  by  reason  of  a  Judgment  on 
action  commenced  before  the  clerk  of  Ran- 
dolph county  as  a  special  proceeding  to  sell 
land  for  division  among  tenants  in  common, 
transferred  on  issues  joined  to  the  superior 
court  of  Randolph  county,  and  determined 
there  by  judgment  on  report  of  referee,  duly 
entered  in  the  superior  court  of  said  county, 
July  term,  1909,  as  follows:  ''Superior  Court 
of  Randolph  Oo.  July  Term,  1909.  This 
cause  coming  on  for  a  hearing  upon  exception 
to  report  of  referee,  all  exceptions  are  with- 
drawn, and  it  is  adjudged  that  the  report  of 
referee  be  in  all  respects  approved  and  con- 
firmed. The  referee  allowed  a  fee,  etc. 
[Signed]  B.  F.  Long,  Judge  Presiding."  On 
the  present  trial  his  honor,  reserving  the 
question  of  estoppel,  submitted  issues,  and 
the  following  verdict  was  rendered  by  the 
jury: 

"(1)  Did  the  plaintiff  and  S.  L.  Coltrane 
enter  Into  the  contract  alleged  in  the  com- 
plaint?   Answer:   Yes. 

''(2)  Did  the  plainUff  comply  with  the 
terms  of  said  contract,  as  alleged  in  the  com- 
plaint?   Answer:  Yes.*' 

And  the  court  being  of  opinion  on  the 
question  reserved  that  there  was  no  estop- 
pel of  record  shown,  and,  the  amount  of 
damages,  if  any  due,  having  been  admitted, 
entered  judgment  for  plaintiff,  and  defend- 
ants excepted  and  appealed. 

Sapp  &  Williams  and  Morehead  &  More- 
head,  for  appellants.  J.  A.  Spence,  for  ap- 
pellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  On  the  question  of  estoppel  it  was 
made  to  appear  by  admission  and  the  in- 
spection of  the  record  chiefly  that:  "In  the 
year  1866  or  1867  Abner  Coltrane  died  in 
Randolph,  seised  of  a  tract  of  land  contain- 
ing 111  acres,  leaving  a  widow  and  three 
children,  his  only  heirs  at  law,  to  wit,  the 
plaintiff,  R.  L.  Coltrane,  S.  L.  Coltrane,  and 
Ruth  Gardner;  S.  L.  Coltrane,  then  a  non- 
resident, having  moved  from  this  state  while 
a  minor.  Mrs.  Gardner  left  the  state  soon 
after  her  father's  death.    The  plaintiff  mov- 
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ed  In  with  his  mother  immedlAtely  after  the 
death  of  his  father  and  resided  with  her 
till  she  died — about  40  years — ^raising  a  fam- 
ily while  so  living  with  her  and  repairing 
and  putting  improvements  upon  the  premises. 
In  May,  1006»  soon  after  the  death  of  the 
life  tenant,  his  mother,  the  plaintiff  institut- 
ed a  special  proceeding  in  the  superior  court 
of  Randolph  county  to  sell  the  land  for  divi- 
sion— S.  Lu  Goltrane  and  Mrs.  Gardner,  she 
being  a  widow — and  in  the  complaint  made 
a  claim  for  an  allowance  by  reason  of  per- 
manent and  valuable  improvements  put  up- 
on the  land  during  his  occupation,  and  bas- 
ing his  claim  also  on  separate  and  specific 
allegations  made  in  terms  as  follows: 
'That,  just  after  the  death  of  the  said  Ab- 
ner  Goltrane,  the  defendants  contracted  and 
agreed  with  the  plaintiff  that  he  should 
move  on  said  lands  and  take  care  of  his 
mother  and  in  consideration  of  his  taking 
care  of  his  mother,  who  was  also  the  moth- 
er of  the  defendants,  that  the  said  petitioner 
should  have  their  interest  in  the  lands 
aforesaid;  that,  in  pursuance  of  the  afore- 
said agreement,  the  said  R.  L.  Goltrane  did 
move  on  said  lands  and  carried  out  his  part 
of  the  aforesaid  agreement  in  spirit  and  let- 
ter by  taking  care  of  his  mother,  who  died  a 
year  or  two  ago;  that,  while  in  possession 
of  said  lands  under  the  aforesaid  agreement 
and  as  tenant  in  common,  the  petitioner  put 
valuable  and  permanent  improvements  on 
said  lands,  to  wit,  dwelling  house,* bam, 
grainary,  smokehouse,  and  the  digging  of  a 
well  and  other  things  worth  in  all  $500  to 
$600,  and  the  said  petitioner  is  advised  and 
believes  that  he  should  be  paid  for  the  value 
of  said  improvements  before  the  defendants 
are  allowed  anything  from  the  proceeds  of 
said  sale."  Defendants  S.  L.  Goltrane  and 
Mrs.  Gardner  made  answer  alleging  that 
they  were  tenants  in  common  with  plaintiff, 
denied  there  was  ever  any  contract  to  con- 
vey their  interest  to  plaintiff,  alleged  that 
rents  and  profits  received  should  be  account- 
ed for  as  against  the  claim  for  permanent 
improvements  and  amount,  if  any,  due  de- 
fendants paid,  and  prayed  Judgment  that 
the  land  be  sold  for  division,  etc.  The  cause 
was  transferred  to  civil  issue  docket,  and, 
S.  L.  Goltrane  having  died,  his  heirs  at  law 
were  duly  made  parties  defendant,  and  at 
March  term,  1008,  an  order  of  reference  was 
made  containing  the  following  recitals: 
'This  cause  being  called  for  trial,  and  it  ap- 
pearing to  the  court  that  the  plaintiff  al- 
leges that  he  and  the  defendants  are  ten- 
ants in  common,  and  which  is  admitted  by 
the  defendants,  and  both  parties  in  open 
court  having  agreed  that  the  land  described 
in  the  petition  should  be  sold  and  that  the 
questions  raised  by  the  pleadings  should  be 
referred.*'  And  after  directing  a  sale  the 
said  order  proceeded:  "And  the  said  referee 
is  hereby  ordered  to  hear  evidence  as  to  the 
increased  value  of  said  land  because  of  any 


improvements^  if  any,  placed  upon  said  land 
by  any  of  the  parties  thereto,  and  ascertain 
and  find  the  value  of  the  same,  and  also  to 
hear  evidence  as  to  the  rental  value  of  said 
land,  and  to  find  what  the  rental  value  ol 
said  land  amounts  to,  and  also  to  find  from 
the  evidence  whether  or  not  the  plaintiff 
should  be  paid  for  his  improvements,  and, 
if  80,  how  much,  and  whether  or  not  the 
plaintiff  should  account  for  rents  and  prof- 
its arising  from  this  land,  and,  if  so,  what 
amount" 

Said  referee  made  his  report  to  July  t^m, 
finding  facts  specially  relevant  to  this  in- 
quiry, as  follows:  "(1)  That  the  plaintiff,  R. 
L.  Goltrane,  moved  on  the  tract  of  land  de- 
scribed in  the  complaint  in  the  year  1867, 
and  has  lived  thereon  continuously  to  the 
present  (2)  That  there  was  no  contract  be- 
tween plaintiff  and  defendants  that  the 
plaintiff  should  have  the  land  in  considera- 
tion of  his  moving  there  and  taking  care  of 
his  mother.  (8)  That  the  said  R.  U  Gol- 
trane resided  on  and  cultivated  only  that 
part  of  the  land  which  was  embraced  in  his 
mother's  dower,  which  had  been  allotted  cov- 
ering a  portion  of  said  tract  of  land.  (4) 
That  his  mother,  the  dower  tenant,  died  in 
January,  1905,  since  which  time  the  plain- 
tiff has  been  receiving  the  rents  and  profits 
of  the  place."  The  report  then  proceeds  to 
state  the  account,  and  as  a  conclusion  of 
law  awards  plaintiff  the  sum  of  $300  over 
and  above  rents  for  which  he  was  properly 
chargeable,  which  said  sum  was  first  allow- 
ed plaintiff  from  the  proceeds  of  sale.  Judg- 
ment was  entered  confirming  report  as  here- 
tofore shown,  and  Mrs.  Gardner  having  re- 
ceived her  share  of  this  money,  and  defend- 
ant McLaughlin  having  duly  qualified  as 
administrator  of  S.  L.  Goltrane,  deceased, 
plaintiff  instituted  the  present  action  against 
him  and  the  children,  heirs  at  law  of  S.  L. 
Goltrane,  to  recover  damages  for  breach  of 
the  contract  to  convey  the  land  and  con- 
demn and  apply  the  share  belonging  to  the 
estate  of  S.  L.  Goltrane  to  payment  of  same. 

Upon  these,  the  controlling  facts  relevant 
to  the  inquiry,  we  are  of  opinion  that  plain- 
tiff is  concluded  as  to  the  existence  of  the 
contract  upon  which  he  brings  suit,  and  that 
no  recovery  may  be  had  thereon. 

[1]  It  is  well  recognized,  here  and  else- 
where, that  when  a  court,  having  jurisdic- 
tion of  the  cause  and  the  parties,  renders 
judgment  therein,  it  estops  the  parties  and 
their  privies  as  to  all  issuable  matter  con- 
tained in  the  pleadings,  and,  though  not  Is- 
suable in  the  technical  sense,  it  concludes, 
among  other  things,  as  to  all  matters  with- 
in the  scope  of  the  pleadings  which  are  ma- 
terial and  relevant,  and  were  in  fact  investi- 
gated and  determined,  on  the  hearing.  Gil- 
liam V.  Edmonson,  154  N.  G.  127,  09  S.  E. 
924 ;  Tyler  v.  Cipehardt,  125  N.  C.  64,  34  S. 
B.  106;  Tuttle  v.  HarrlU,  95  N.  G.  456: 
Fayerweather  ▼.  Bitch,   195  U.   8.  277,  25 
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Sup.  Ct.  58»  49  L.  Bd.  198;  Aurora  City  v. 
West,  74.  U.  S.  82,  103,  1&  li.  Ed.  42 ;  Oliam- 
berlain  y.  Gaillard,  26  Ala.  504;  23  Gyc.  p. 
1302,  4-e. 

In  Oapehardt's  Case,  supra,  it  was  held: 
'*A  Judgment  is  decisive  of  the  points  raised 
by  the  pleadings,  or  which  might  be  proper- 
ly predicated  upon  them,  but  does  not  em- 
brace any  matters  which  might  have  been 
brought  into  the  litigation,  or  causes  of  ac- 
tion which  the  plaintiff  might  have  joined, 
but  which  in  fact  are  neither  Joined  nor  em- 
braced by  the  pleadings." 

In  Fayerweather's  Case,  it  was  held: 
'^here  it  appears  that  a  question  was  dis- 
tinctly put  in  issue  and  the  parties  present- 
ed, or  had  an  opportunity  to  present,  their 
evidence,  and  the  question  was  decided  by 
a  court  of  competent  Jurisdiction,  private 
right  and  public  welfare  both  demand  that 
the  question  so  adjudicated  shall,  except  in 
direct  proceedings  for  review,  be  considered 
as  finally  settled  and  conclusive  upon  the 
parties." 

In  Aurora  City  t.  West,  supra,  it  is  said: 
'The  better  opinion  is  that  the  estoppel  when 
the  Judgment  was  rendered  on  its  merits, 
whether  on  demurrer,  agreed  statement,  or 
verdict,  extends  to  every  material  allega- 
tion or  statement,  which,  having  been  made 
on  one  side  and  denied  on  the  other,  was  at 
issue  in  the  cause  and  was  determined  in 
the  course  of  the  proceedings."  Associate 
Justice  Miller  dissented  in  the  case,  on  the 
ground  that  the  decision  was  in  some  re- 
spects too  broad,  but  he  gave  full  adherence 
to  the  proposition  here  stated,  as  follows: 
"It  is  true  that  «ome  of  the  earlier  cases 
speak  as  if  everything  which  might  have 
been  decided  in  the  first  suit  must  be  consid- 
ered as  concluded  by  that  suit;  but  this  is 
not  the  doctrine  of  the  courts  of  the  pres- 
ent day,  and  no  court  has  given  more  em- 
phatic expression  to  the  modem  rule  than 
this.  That  rule  ia  that,  when  a  former  Judg- 
ment Is  relied  on,  it  must  appear  from  the 
record  that  the  point  in  controversy  was 
necessarily  decreed  in  the  first  suit  or  be 
made  to  appear  by  extrinsic  proof  that  it 
was  in  fact  decided." 

[21  In  the  proceedings  relied  upon  by  de- 
fendant, it  may  not  have  been  essential  to 
plaintiff's  recovery  for  permanent  improve- 
ments to  allege  that  there  was  a  contract  to 
convey  him  the  land,  but  he  alleged  the  ex- 
istence of  such  a  contract  and  made  the 
same  a  basis  for  such  recovery,  issue  was 
Joined  thereon  by  express  averment,  the  mat- 
ter was  fully  investigated,  and  the  facts 
determined  against  him,  and,  under  the  doc- 
trine of  estoppel  as  recognized  and  instanc- 
ed in  the  authorities  dted,  plaintiff  is  and 
should  be  concluded. 


[3]  It  was  objected  on  the  argument  that 
the  clerk  had  no  Jurisdiction  to  award  the 
equitable  relief  by  decreeing  specific  per- 
formance, and  the  position  might  be  main- 
tained if  the  proceedings  had  remained  be- 
fore him,  but  on  Issues  Joined  the  cause  was 
properly  removed  to  the  superior  court  in 
term,  and  under  the  provisions  of  our  stat- 
ute that  court  had  full  Jurisdiction  to  deter- 
mine all  questions  presented  and  afford  ade- 
quate relief.  Revisal  1905,  §|  614,  717 ;  Old- 
ham V.  Rieger,  145  N.  C.  254,  58  S.  E.  1091 ; 
Foreman-  v.  Hough,  98  N.  C.  386,  3  S.  B.  842. 

[4]  It  was  further  insisted  that  the  ref- 
eree was  not  authorized  to  consider  and  pass 
upon  the  existence  of  the  contract,  and  so 
the  question  was  not  properly  presented  in 
the  former  proceedings.  We  do  not  take  this 
view  of  the  order  of  reference.  Paying  due 
regard  to  the  preliminary  recitals,  we  think 
that  all  matters  embraced  in  the  pleadings 
were  within  the  purview  of  the  order,  except 
the  tenancy  in  common  and  the  necessity 
for  a  sale^  both  of  which  were  admitted; 
but,  conceding  that  the  question  was  not 
within  the  terms  of  the  order,  it  was  fully 
investigated  and  determined.  All  exceptions 
to  the  findings  of  the  referee  withdrawn, 
and  the  report  In  all  respects  approved  and 
confirmed.  Any  defect  in  the  order  of  refer- 
ence, if  it  existed,  is  thereby  fully  cured. 
Morris  v.  Haas,  54  Neb.  579,  74  N.  W.  828. 

[S]  Apart  frtom  all  this,  it  has  always  been 
held  that  in  proceedings  for  partition  a  plea 
of  sole  seisin  could  be  entered  before  the 
clerk,  and  on  transfer  to  the  court  in  session 
that  this  issue  would  be  determined  as  in 
an  action  of  ejectment  Purvis  v.  Wilson,  50 
N.  C.  22,  69  Am.  Dec.  773.  In  the  original 
proceedings,  while  iuconsistent  with  the  oth- 
er portion  of  his  pleading  and  the  prayer  for 
relief,  the  allegation  of  plaintiff's  petition 
amounted,  in  substance,  to  this:  That  he 
bad  a  contract  with  defendants,  his  brother 
and  sister,  that  they  would  convey  him  the 
land  for  taking  care  of  his  mother ;  and  that 
he  had  paid  the  price.  If  this  was  estab- 
lished, defendants  had  no  interest,  and,  rec^ 
ognizing  this,  they  Joined  issue  on  these 
averments,  denied  the  existence  of  the  con- 
tract, and  alleged  that  they  were  tenants  in 
common,  and  asked  for  a  sale.  In  this  view, 
the  existence  of  the  contract  was  directly 
involved  in  the  issue  as  to  tenancy  in  com- 
mon, and,  in  any  event,  the  plaintiff  should 
be  estopped  by  the  Judgment  Carter  v. 
White,  134  N.  C.  466,  46  S.  B.  983,  101  Am. 
St.  Rep.  853 ;  Weeks  v.  McPhail,  129  N.  C. 
73,  39  S.  B.  732. 

There  is  error,  and,  on  question  reserved. 
Judgment  must  be  entered  for  defendant 

Reversed. 
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BRITE  et  ux.  t.  PENNY  €t  al. 

(Supreme  Court  of  North  Carolina.     Not.  22, 

1911.) 

1.  Acknowledgment  (|  55*)— Certificate— 
Pbivy  Examination  of  Wife— Undue  In- 
fluence BY  Husband— Effect. 

Laws  1889,  c.  389  (Revisal  1905,  §  956), 
provides  that  no  deed  executed  by  a  husband 
and  wife,  if  the  private  examination  of  tiie  wife 
be  certified  in  the  manner  prescribed  by  law, 
shall  be  deemed  invalid  because  its  execution 
was  procured  by  undue  influence,  unless  the 
grantee  participated  in  the  undue  influence  or 
had  notice  thereof.  Held,  that  the  undue  in- 
fluence of  a  husband  at  a  wife's  privy  examina- 
tion upon  the  execution  of  a  deed  will  not  vi- 
tiate a  certificate  of  acknowledgment  regular  in 
all  respects,  unless  the  grantee  has  notice  of 
such  undue  influence. 

[E>d.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  S§  303-^15 ;   Dec.  Dig.  S  55. ♦} 

2.  Acknowledgment  (§  59*)— Privy  Exami- 
nation OF  Wife— Undue  Influence— Bub- 
den  OF  Pboof. 

The  burden  is  upon  one,  claiming  that  a 
wife  was  under  the  undue  influence  of  her  hus- 
band at  a  privy  examination  in  acknowledging 
a  deed,  to  show  that  fact. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  §  328;   Dec.  Dig.  8  59.*] 

3.  Appeal  and  EIrbob  (§  987*)  —  Review — 
Fin  dings— Conclusiveness. 

The  Supreme  Court  will  not  determine 
whether  the  evidence  showed  the  existence  of  a 
certain  fact,  but  only  whether  there  was  evi- 
dence to  justify  the  trial  court  in  submitting  it 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3893-3896;  Dec.  Dig.  $ 
987.*] 

4.  Mobtqaoes  (I  87*)— Validity— Sufficien- 
cy OF  Evidence— Fbaud. 

Evidence,  in  an  action  to  cancel  a  note 
and  mortgage  given  for  stock  sold  plaintiff  by 
defendant,  held  to  make  it  a  jury  question 
whether  defendant  made  fraudulent  representa- 
tions to  induce  plaintiff  to  purchase. 

[£)d.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  §  87.*] 

5.  CORPOBATIONS    (§    428*)— AGENTS    AND    Of- 

ficees— Notice  to  as  Notice  to  Cobpoba- 

TION. 

A  corporation  is  not  chargeable  with  the 
knowledge  of  its  agents  as  to  transactions  in 
which  the  agents  act  for  themselves,  and  not 
for  the  corporation,  but  is  chargeable  with 
knowledge  of  its  officers  as  to  a  transaction 
conducted  by  them  for  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S§  1748-1761 ;   Dec.  Dig.  §  428.*] 

6.  COBPOBATIONS  (§  314*)— OfFICEBS- FIDU- 
CIARY Relation. 

The  law  will  not  permit  a  corporate  officer 
to  appropriate  to  himself  business  legitimately 
belonging  to  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  1396;    Dec.  Dig.  }  314.*] 

7.  CORPOBATIONS     (§     519*)— REPRESENTATION 

BY  Officer— Sufficiency  of  Evidence. 
In  an  action  to  cancel  a  note  and  mort- 

{age  executed  by  plaintiff  for  stock  purchased 
^om  an  individual  defendant  who  was  also  an 
ifficer  of  defendant  corporation,  evidence  held 
;p  show  that  an  individual  defendant  acted  for 
the  corporation  of  which  he  was  an  officer  in 
selling  the  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |  2089:    Dec.  Dig.  |  519.*] 


Appeal  from  Superior  Court,  Guilford 
County;  O.  H.  Allen,  Judge. 

Action  by  B.  F.  Brite  and  wife  against 
George  Penny  and  others.  From  a  Judg- 
ment for  plaintiffs,  one  defendant  appeals. 
Affirmed. 

These  Issues  were  submitted  to  the  jury: 

(1)  Did  the  defendant  George  T.  Penny  by 
false  representations  and  fraud,  as  alleged 
in  the  complaint,  procure  the  execution  of 
the  note  and  mortgage  described  in  the  com- 
plaint?   Answer:  Yes. 

(2)  Did  the  defendant  Carolina  Loan  & 
Realty  Company,  at  the  time  of  the  execu- 
tion of  the  mortgage  and  the  issuance  of  its 
check  for  $2,000,  have  notice  of  such  fraud? 
Answer:  Yes. 

(4)  Was  the  privy  examination  of  lAura 
Brite  to  the  mortgage  described  in  the  com- 
plaint taken  as  required  by  law,  that  is, 
separate  and  apart  from  her  husband?  An- 
swer: No. 

From  the  Judgment  rendered  the  defend- 
ant appealed. 

King  &  Kimball  and  Thos.  S.  Beall,  for 
appellant.  Justice  &  Broadhurst,  for  appel« 
lees. 

BROWN,  J.  The  assignments  of  error 
bring,  up  for  (Consideration  practically  three 
propositions. 

1.  The  charge  of  his  honor  upon  the  fourth 
issue  was  erroneous,  and  the  finding  upon 
that  issue  alone  would  not  be  sufficient  to 
uphold  the  Judgment. 

[1,  2]  The  act  of  the  General  Assembly 
Laws  of  1889,  c.  389  (Revisal  1905.  |  956), 
has  been  heretofore  construed,  and  it  is  held 
that  ^Tbe  presence  and  undue  influence  of 
the  husband  at  the  ceremony  of  privy  exam- 
ination would  not  vitiate- a  certificate  in  all 
respects  regular,  unless  the  grantee  had  no- 
tice of  it,  and  the  burden  would  be  upon 
the  plaintiffs  to  show  such  notice."  Davis  v. 
Davis,  146  N.  C.  163,  59  S.  E.  659;  HaU  v. 
Castleberry,  101  N.  C.  155,  7  S.  E.  706.  In 
this  connection,  we  will  say  that  the  con- 
curring opinion  of  Clark,  J.,  in  Benedict  v. 
Jones,  129  N.  C.  474,  40  S.  E.  223,  is  a  clear 
presentation  of  the  law  and  receives  our 
indorsement.  In  it  the  learned  Judge  points 
out  strongly  the  great  danger  to  the  security 
of  titles  which  would  result,  if  the  reason- 
ing of  the  court  on  that  case  is  carried  to 
its  logical  conclusion,  and  well  says:  "It 
was,  as  is  well  known,  to  cure  the  effect  of 
a  decision  of  this  court  that  a  privy  examin- 
ation did  not  have  the  effect  of  a  fine  and 
recovery  (as  had  been  understood  by  the 
profession),  that  chapter  389,  Laws  1889,  was 
passed." 

2.  Is  there  any  evidence  of  fraud? 

[3]  It  is  not  for  us  to  say  that  Penny  acted 
fraudulently,   but  whether   there   was   evi- 
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dence  enough  to  justify  his  honor  In  sub- 
mitting that  issue  to  the  Jury. 

[4]  All  the  eyidence  was  introduced  by  the 
plaintiffs,  and  none  by  the  defendants. 

The  evidence  offered  tends  to  prove  that 
Moser  was  the  owner  of  20  shares  of  stock 
of  the  par  value  of  $100  each  in  the  High 
Point  Planing  Mill  Company;  that  at  the 
time  of  the  transaction  that  corporation  was 
Insolvent,  and  it  is  a  legitimate  Inference 
that  Penny  knew  it .  This  stock  was  placed 
in  Penny's  hands  for  sale  by  Moser,  who 
was  to  receive  only  $800  of  the  proceeds  and 
Penny  was  to  receive  the  remainder.  Penny 
or  his  corporation  actually  received  $1,200 
for  their  part.  Penny  approached  feme 
plaintiff  to  sell  her  the  stock  and  to  give 
him  a  mortgage  on  her  house  and  lot  She 
at  first  declined  and  afterwards  agreed  to 
buy.  She  told  Penny  she  knew  nothing 
about  the  stock  and  relied  on  him.  Penny 
assured  her  of  its  value,  said  the  corpora- 
tion owed  but  little  and  had  an  account 
due  sufficient  to  pay.  He  told  feme  plain- 
tiff that  he  owned  stock  in  the  planing  mill 
and  her  husband  could  be  secretary  and 
treasurer  at  $75  a  month  with  an  increase, 
as  the  business  grew,  to  $150  a  month.  The 
feme  plaintiff  further  said:  "Mr.  Penny  did 
not  tell  witness  whose  stock  this  was  he 
was  selling.  He  said  Mr.  Moser  was  dis- 
honest, and  that  the  firm— the  reason  they 
were  standing  still  then  and  wasn't  working, 
he  said  that  they  wanted  to  get  Mr.  Moser 
out;  he  was  tricky  and  dishonest.  Mr. 
Penny  did  not  state  that  Mr.  Moser  was  in 
the  business  further  than  that  Q.  You 
understood  it  was  Mr.  Moser's  stock  you 
were  buying?  A.  No,  sir.  Q.  Whose  stock 
did  you  understand  it  was?  A.  I  did  not 
know  whose  stock  it  was.  He  said  he  had 
bought  out  20  shares  and  if  witness  would 
take  $2,000  stock  in  it  It  would  give  witness 
and  Mr.  Penny  the  controlling  Interest." 
Penny  further  told  plaintiff  he  had  bought 
Lougblin  and  Dodamead's  stock  for  himself, 
and  further  that  "we  would  make  so  much 
money,  20  per  cent,  on  the  dollar  from 
the  start"  Plaintiff  further  testifies  that: 
"Mr.  Penny  said:  *Don*t  you  appear  to  be 
over  anxious  about  this.  If  you  do  Mr. 
Moser  will  back  out  I  don't  think  he  wants 
to  sell  very  badly,  anyway.'  So  he  looked 
out  of  the  window  and  saw  Mr.  Moser  and 
Mr.  Ingol^  approaching,  and  he  said,  'There 
comes  the  boys  now.'  And  when  they  came 
in  he  reached  his  hahd  In  his  pocket  and 
pulled  out  some  stock  and  said,  *Well,  Mr« 
Moser,  I  have  bought  out  Mr.  Dodamead 
since  I  saw  you,'  and  Mr.  Moser,  he  says, 
*You  have?'  and  he  says,  *Yes,*  and  Mr. 
Moser  says,  'You  have  been  hustling  since 
I  saw  you  last*  Q.  What  .occurred  then? 
A.  On  the  17th  I  said  to  Mr.  Penny,  *Is 
there  any  indebtedness  on  this  stock?'  He 
raid:  'Nothing  to  amount  to  anything.  I 
have  looked  over  the  books,  and  there  is 
little    indebtedness;    but    there   is    an   out- 


standing account  that  will  ovrbalance  all 
the  indebtedness  on  the  stock.  I  will  see 
all  that  out.  Don't  you  have  any  uneasi- 
ness whatever.  I  will  see  that  is  all  right 
We  will  be  running  here  in  two  or  three 
days.' " 

Penny  did  not  offer  hjmself  as  a  witness 
and  deny  any  of  these  charges.  He  did  not 
show  that  he  owned  any  stock  in  the  planing 
mill,  or  that  he  had  purchased  Dodamead's 
or  Loughlin's  stock.  The  planing  mill  never 
commenced  operations  again  and  was  very 
shortly  forced  Into  bankruptcy  by  its  numer- 
ous creditors. 

We  will  not  recite  further  from  the  evi- 
dence In  the  record,  and  comment  is  unneces- 
sary. That  his  honor  was  justified  in  submit- 
ting the  first  issue  to  the  jury  is  manifest 
from  a  simple  recital  of  the  facts  in  evidence* 
3.  Is  the  Carolina  Loan  &  Realty  Company 
upon  the  facts  in  evidence  bound  by  Penny's 
acts  ? 

Upon  this  phase  of  the  case  we  were  strong- 
ly impressed  by  the  forcible  argument  of 
counsel  for  defendant;  but  a  close  analysis 
of  the  evidence  discloses  that  the  principles 
of  law  so  earnestly  contended  for  by  them  do 
not  apply. 

[5]  We  recognize  the  general  doctrine  held 

by  all  courts  that  a  corporation  is  not  bound 

,  by  the  action  or  chargeable  with  the  knowi- 

1  edge  of  its  officers  or  agents  in  respect  to  a 

I  transaction  in  which  such  officer  or  agent  is 

acting  in  his  own  behalf,  and  does  not  act  in 

!  any  official  or  representative  capacity  for  the 

corporation.     Bank  v.   Burgwyn,   110  N.   C. 

'267,  14  S.  E.  623;  Le  Due  v.  Moore,  ill  N.  C. 

516,  15  S.  E.  888;  Bank  v.  School  Committee, 

'  118  N.  C.  383,  24  S.  E.  792;   Kennedy  v.  Mc- 

!  Kay,  43  N.  J.  Law,  288,  39  Am.  Rep.  581. 

\  But  that  doctrine  cannot  be  successfully  in- 

,  voked  by  the  realty  company  under  the  facts 

of  this  case. 

His  honor  substantially  charged  the  jury 
upon  the  third  issue  that  if  Penny  acted  for 
the  corporation  in  this  transaction,  the  com- 
pany would  be  bound  by  his  conduct,   and 
that  the  realty  company  is  presumed  to  know 
what  its  agent  knew.    This  is  elementary  law 
and  has  been  invoked  repeatedly  in  the  cases 
of  insurance  companies  whose  agents  make 
[  false    representations    in    selling   insurance. 
Caldwell  v.  Insurance  Co.,  140  N.  C.  100,  52  S. 
I  E.  252;  Frazell  V.  Insurance  Co.,  153  N.  C.  60, 
;  68  S.  E.  912. 

!  What  was  the  "transaction"  in  this  case? 
It  was  the  sale  of  the  stock  for  Moser,  and  in 
I  order  to  carry  out  that  main  purpose,  and 
'  realize  a  large  profit  the  loan  of  the  money 
I  or  mortgage  by  the  realty  company  was  In- 
I  cidentally  necessary. 

I  The  plaintiff  offers  part  of  Penny's  eic^ml- 
I  nation  taken  before  a  commissioner  and  partB 
'  of  his  answer.  Penny  states  that  he  is  presi- 
I  dent  as  well  as  secretary,  treasurer,  general 
,  manager,  and  the  person  who  looks  ^fter  all 
the  affairs  of  the  Carolina  Loan  ^  Realty 
Company,  and  *'that  it  is  true  that  the  sale 
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by  said  Moser  of  his  20  shares  of  stock  in  the 
said  Planing  Mill  Company  to  the  plaintiff  at 
the  price  of  $2,000  resulted  in  a  benefit  to  this 
defendant  of  $1,200  in  pursuance  of  an  ar- 
rangement made  with  this  defendant  by  the 
said  Moser  at  the  time  said  stock  was  listed 
with  this  defendant  /or  sale,  to  the  effect  that 
such  sum  as  might  be  realized  upon  the  sale 
of  said  stock  within  the  time  limited,  wheth- 
er sale  were  effected  by  this  defendant  or  by 
the  defendant  Moser,  should  belong  to  this  de- 
fendant after  the  said  Moser  had  received 
net  therefor  the  sum  of  $800." 

It  thus  appears  that  Penny  was  not  selling 
his  own  stock,  but  was  selling  Moser's  stock, 
which  had  been  listed  with  him  for  sale  at 
a  huge  commission.  Now,  with  whom  was 
that  stock  listed  for  sale,  with  Penny  individ- 
ually or  his  corporation,  of  which  he  was 
practically  the  "whole  thing"? 

The  corporation  was  not  engaged  in  a  bank- 
ing business.  It  loaned  money,  it  ia  true,  and 
it  dealt  in  real  estate;  but  it  also  was  a  deal- 
er in  stocks  and  bonds,  and,  when  Moser  list- 
ed his  stock  for  sale  through  Penny,  he  listed 
it  with  the  corporation.  It  is  not  to  be  sup- 
posed that  Penny,  the  corporation  officer,  was 
acting  adversely  to  the  interests  of  his  corpo- 
ration that  employed  and  paid  him  and  was 
engaged  in  selling  stocks  on  his  own  account, 
thereby  constituting  himself  a  rival  in  busi- 
ness to  his  corporation,  and  both  occupying 
the  same  place  of  business. 

[81  The  law  would  not  permit  him  to  act 
in  any  such  double  capacity  to  appropriate 
business  for  himself  belonging  legitimately  to 
his  corporation  and  to  reap  the  profits  of  it 
Good  faith  to  the  stockholders  forbade  it 

Penny  did  not  advance  the  money  to  pay 
for  this  stock,  but  it  was  the  corporation's 
money,  as  evidenced  by  this  check:  '*No.  479. 
Carolina  Loan  &  Realty  Company.  Real  es- 
tate, loans,  stocks  and  bonds.  High  Point, 
N.  C,  May  18,  1909.  Pay  td  the  order  of 
B.  F.  Brite  and  Laura  Brite  2,000  dollars. 
Carolina  Loan  ft  Bealty  Co.,  By  George 
T.  Penny,  Sec.  Treas.  Home  Banking  Co.,' 
High  Point,  N.  C.  Mtg.  due  5-11-1911." 
Stamped  on  the  face  of  the  above  check: 
"Cashed  Home  Banking  Co.,  Paid  May  18tli, 
1909.  High  Point,  N.  C."  Indorsed  on  the 
back  of  the  check:  "B.  F.  Brite.  Laura 
Brite."  This  check  was  at  once  turned  over 
to  Moser,  and  Penny  admits  he  received  his 
sliare  of  it 

It  is  unjust  to  Penny  to  suppose  that  he 
was  using  the  corporation's  funds  in  order  to 
make  $1,200  for  himself  in  the  sale  of  stocks, 
when  dealing  In  stocks  was  a  part  of  the  cor- 
I)orate  business  intrusted. to  his  management 
^  is  a  significant  fact  that  in  its  separate  an- 
swer m  the  case  the  realty  company  does  not 
allege  that  Penny  was  not  acting  for  it 

[7j  In  any  view  of  the  evidence  in  this 
case,  his  honor  would  have  been  warranted 
ia  charging  the  jury  as  matter  of  law  that 


the  Carolina  Loan  &  Realty  Company  is  bound 
by  Penny's  acts  in  selling  Moser's  stock  to 
the  feme  plaintiff. 

Upon  a  review  of  the  entire  record,  we  find 
no  error. 


(157  N.  C.  2S2) 
BAILE3Y  V.  CITY  OF  WINSTON. 

(Supreme  Court  of  North  Carolina.     Nov.  22, 

1911.) 

1.  Municipal  Cobpobations  (8  751*)— Tobts 

— PKBPOBMANCE  of  COWnBACT  WITH  MUNIC- 

IPAIJTY— Independent  Oontbactoe. 

A  mumcipality  cannot  relieve  itself  from 
the  duty  to  keep  its  streets  in  proper  repair 
by  transferring  it  to  an  independent  contractor, 
and  it  will  be  responsible  for  the  acts  of  a 
contractor  if  the  matter  involved  in  his  con- 
tract is  one  of  absolute  duty  owed  by  the  city 
to  an  individnal,  or  if  the  work  is  intrinsically 
dangerous,  or  if,  even  when  properly  done,  it 
creates  a  nuisance,  so  that  a  municipality  which 
authorizes  the  performance  of  work  which  nec- 
essarily renders  the  streets  dangerous  is  liable 
for  injuries  due  to  the  absence  of  barriers, 
lights,  and  other  precautions  for  safety,  but  it 
will  not  be  liable  for  acts  of  the  contractor 
where  the  injury  is  through  some  negligence  of 
the  contractor  in  a  matter  in  which  the  city 
owes  no  duty  to  the  person  injured. 

[Ed.  Note.--For  other'  cases,  see  Municipal 
Corporations,  Cent  Dig.  SI  1580-1582;  Dec. 
Dig.  I  751.*] 

2.  Municipal  Corporations  (|  761*)— Torts 
— Independent  Contractor — SuPERVisioir 
BT  City  Offigebs. 

A  city  will  be  liable  for  the  negligence  of 
a  contractor  in  its  employ  where  the  work  is 
performed  under  the  direct  control  of  the  city's 
own  officers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1580-1582;  Dec 
Dig.  §  751.*1 

3.  Municipal  Corporations  (|  751*>— Torts 
-"Independent  Contraotor-^tipulations 
AS  TO  Liabilities. 

If  otherwise  liable,  a  city  will  continue 
liable,  although  it  has  no  control  over  the  work- 
men of  a  contractor,  and  although,  in  its  agree- 
ment with  the  contractor,  it  is  stipulated  that 
he  shall  be  liable  for  accidents  occasioned  by 
Ills  negligence. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §8  1580-1582;  Dec. 
Dig.  §  751.*] 

4.  Municipal  Corporations  (8  763*>— Torts 
—Defects  in  Streets— Care  required. 

A  municipality  is  under  an  absolute  duty 
to  put  its  streets  and  highways  in  passable 
condition,  and  to  keep  them  so  by  the  exercise  of 
reasonable  care  and  supervision. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1612-1615;  Dec. 
Dig.  §  763.*i 

5.  Municipal  Corporations  ({  788*)— Torts 
—Defects  in  Streets— Notice. 

Where  streets  become  unfit  for  use  by  rea- 
son of  defects  which  could  not  be  anticipated 
or  guarded  against  under  ordinary  circumstanc- 
es, a  city  should  have  some  notice  of  the  defects, 
either  actual  or  implied  from  the  circumstances, 
but  it  is  bound  to  exercise  a  reasonable  and 
continuing  supervision  over  its  streets  so  as  to 
know  that  they  are  in  safe  condition  for  use. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent   Dig.   ff  1641-1643;    Dec 

Dig.  §  788.*] 
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6.   MUNICIPAI.   COBPOBATIONS  (§   791*)— TORTS 

— Defects  iv  Stbeet»--Oonbtbu'Ctivk  No- 

ricE. 

Where  a  defect  in  a  street  has  existed  so 
loDg  as  to  show  that  a  city  has  omitted  or  neg- 
lected its  plain  daty  of  supervision,  there  is  a 
constractiye  notice  of  the  defect  which  charges 
it  with  liability  for  injuries  resulting  there- 
from. 

[EXi.  Note. — For  other  cases,  see  Municipal 
Corporations)  Cent  Dig.  |§  1647-1651;  Dec. 
Dig.  I  791.*] 

7.  Municipal  Cobpobations  (|  821*)  — Db- 
FECTs  IN  Stbeets— Action  fob  Injuries- 
Question  FOB  JUBY— CONSTBUCnVE  NOTICE. 

Upon  the  question  of  notice  to  a  city  im- 
plied from  the  continued  existence  of  a  defect  in 
a  street  no  fixed  rule  can  be  laid  down  as  to 
the  time  required  to  charge  it  with  notice,  and 
the  question  is  usually  for  the  jury,  giving 
proper  consideration  to  the  character  of  the 
structure,  its  material,  the  time  it  has  been  in 
existence  and  use,  the  nature  of  the  defect,  and 
other  circumstances. 

[ESd,  Note.~For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1T50;    Dec  Dig.  I 

8.  MuNiciPAi*  Corporations  (§  788*)-*  De- 
fects IN  Streets—Express  Notice. 

The  doctrine  of  express  notice  is  not  rele- 
vant on  the  question  of  a  city's  notice  of  a  de- 
fect in  a  street,  when  the  very  danger  is  creat- 
ed by  the  city  itself  or  by  some  one  under  its 
direction,  since  there  notice  is  necessarily  im- 

Slied,  nor  does  it  apply  to  the  existence  of  a 
efect  resulting  from  the  negligence  of  a  con- 
tractor, since  the  fact  of  the  contract  charges 
it  with  such  notice. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Coiporations,  Cent.  Dig.  f§  1641-1643,  1646, 
1652;   Dea  Dig.  §  788.*] 

9.  Trial  (8  138*)— Questions  of  Law  and 
Fact— Pbsliminabt  Questions. 

It  is  the  duty  of  the  court  in  the  first  in- 
stance to  decide  whether  there  is  any  evidence 
of  the  facts  assumed  in  a  hypothetical  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  138.*] 

10.  Tbial  (8  138*)— Questions  of  Law  and 
Fact— Pbeliminabt  Questions. 

Where  a  medical  expert  in  a  personal  in- 
Jury  case  had  answered  hypothetical  questions, 
the  action  of  the  court  in  leaving  it  to  the  jury 
to  say  whether  the  facts  assumed  in  such  ques- 
tions had  been  established  by  the  proof  and 
directing  them  to  disregard  the  answers  thereto 
if  not  so  established  is  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  138.*] 

11.  Witnesses   (8  372*)— Cbedibilitt- Bias. 

A  question  tending  to  show  bias  of  the 
witness  is  competent. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  88  119^1199;    Dec.  Dig.  8  372.*] 

Appeal  from  Superior  Court,  Forsyth 
County;  Adams,  Judge. 

Action  by  M.  D.  Bailey,  Jr.,  against  the 
City  of  Winston.  Judgment  for  plaintiff,  and 
defendant  appeals.    No  error. 

This  action  was  brought  by  the  plaintiff 
to  recover  damages  for  injuries  sustained  by 
h\a  falling  into  an  unprotected  sewer  ditch, 
which  was  being  constructed  on  Liberty 
street,  within  the  corporate  limits  of  the 
city  of  Winston.  The  plaintiff  alleged  that 
the  ditch  was  not  properly  guarded  and 
protected  on  the  night  that  he  fell  into  it 


and  was  injured;  whereas  the  defendant 
averred  that  it  was  sufficiently  protected, 
and,  if  plaintiff  suffered  injury,  he  brought 
it  upon  himself  by  his  own  carelessness  and 
negligence,  and  also  by  reason  of  the  fact 
that  he  was  Intoxicated.  The  principal  mat- 
ters involved  in  the  case  were  questions  of 
fact,  and  the  plaintiff  offered  evidence  to 
sustain  his  contention;  that  is,  that  the  ditch 
was  not  properly  guarded  and  protected, 
and  that  he  was  not  intoxicated.  The  de- 
fendant offered  evidence  to  the  effect  that 
the  plaintiff  was  a  drinking  man;  that  the 
ditch  was  protected  by  sufficient  lights,  ropes, 
and  other  barriers.  Upon  the  issues  thus 
raised  the  jury  adopted  the  plaintiff's  ver- 
sion of  the  facts,  and  rendered  a  verdict  for 
him,  as  appears  in  the  record.  The  defend- 
ant appealed  from  the  judgment  entered 
upon  the  verdict 

Manly,  Hendren  &  Womble,  for  appellant. 
L.  M.  Swink  and  J.  E.  Alexander,  for  appel- 
lee. 

WALKER,  J.  It  appeared  that  the  ditch 
was  two  feet  wide  and  nine  feet  deep,  and 
was  so  near  the  path  iu  common  use,  and  in 
such  an  exposed  position  with  reference 
to  the  street,  that  it  became  necessary  to 
safeguard  pedestrians  and  others  using  the 
sidewalk  and  street  by  placing  lights  or  bar- 
riers, or  both,  if  the  situation  required  them, 
at  or  near  the  excavation,  so  as  to  prevent 
an  injury  to.  them  by  falling  into  the  ditch. 
The  city  had  the  dear  right  to  dig  the  ditch 
for  the  purpose  of  laying  mains  or  pipes 
in  the  construction  of  a  water  or  sewerage 
plant,  and  to  employ  the  Bibb  Company  to 
do  the  work,  but  it  did  not,  by  reason  of 
that  fact,  shift  its  duty  and  responsibility 
to  those  using  its  streets  and  who  are  injur- 
ed by  any  defect  in  them,  provided  it  had 
or  should  have  had  notice  of  the  defect 
The  plaintiff  had  the  right  to  use  the  street 
in  going  from  the  Kinzendorf  Hotel,  where 
he  was  boarding,  to  Gentry's  Dog  and  Pony 
Show,  under  the  circumstances  shown  in 
the  evidence. 

The  jury  found,  under  proper  instructions 
from  the  court,  that  he  was  not  guilty  of 
contributory  negligence,  so  that  the  only 
remaining  question  is:  Was  the  ditch  prop- 
erly guarded?  The  defendant  contended,  and 
Introduced  evidence  to  prove,  that  it  was. 
and  that  the  injury  was  not  caused  by  any 
n^ligence  in  that  respect,  either  of  the  city 
or  the  independent  contractor,  assuming  for 
the  sake  of  discussion  that  the  Bibb  Com- 
pany was  such  a  contractor.  Evidence  was 
introduced  by  the  plaintiff  to  show  that  there 
was  negligence  in  the  fact  that  no  proper 
safeguards  had  been  placed  at  or  near  the 
ditch  to  warn  approaching  pedestrians  or 
others  using  the  street  of  the  danger.  The 
defendant   excepted   to   the   charge   of   the 
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learned  judge  (W.  J.  Adams)  upon  the 
ground  that  he  had  told  the  jury  that  it 
was  the  duty  of  the  defendant  to  guard  the 
dangerous  place  both  with  lights  and  bar- 
riers, but  we  do  not  so  understand  the  very 
able  and  clear-cut  charge  of  the  judge;  on 
the  contrary,  he  instructed  the  jury  that  the 
defendant  was  required  to  exercise  only  or- 
dinary care  in  the  matter,  and  to  guard  the 
place  by  "lights  or  barriers,"  or  in  such  oth- 
er way  as  was  reasonably  sufficient  for  the 
protection  and  safety  of  the  public.  The 
charge  was  eminently  fair  and  just  to  both 
parties,  and,  after  a  careful  consideration  of 
it,  we  think  it  stated  fully,  and  with  re- 
markable clearness,  the  principles  of  law  ap- 
plicable to  the  facts  as  the  jury  might  find 
them  to  be,  and  is  entirely  without  error. 
The  city  of  Winston  was  under  the  duty  to 
keep  its  streets  in  proper  condition  and  re- 
pair, and,  if  in  prosecuting  any  work  of 
public  improvement  it  became  necessary  to 
dig  a  ditch  in  one  of  them,  the  law  requires 
that  it  should  protect  the  public  against  in- 
jury therefrom  by  sufficiently  guarding  the 
dangerous  excavation  in  the  exercise  of  such 
care  at  least  as  a  prudent  man  would  use 
under  like  circumstances. 

[1-3]  The  duty  and  liability  of  a  munici- 
pality in  this  respect  is  well  stated  in  Moll 
on  Independent  Contractors'  and  Employers* 
Liability,  §5  139-140,  though  we  do  not  quote 
him  literally:  It  is  not  easy  to  determine 
when  a  municipality  is  liable  for  the  negli- 
gence of  a  contractor.  It  certainly  cannot 
relieve  itself  from  the  duty  which  rests  upon 
it  by  transferring  that  duty  to  the  contrac- 
tor. The  corporation  must  see  that  the  pub- 
lic is  properly  protected,  and,  if  the  con- 
tractor fails  to  perform  that  duty,  the  city 
is  liable  for  the  resulting  damage.  The  city 
will  be  responsible  for  the  acts  of  an  inde- 
pendent contractor  if  the  matter  involved 
in  his  contract  is  one  of  absolute  duty,  owed 
by  the  city  to  an  individual,  or  the  work  is 
intrinsically  dangerous,  or  when  properly 
done  creates  a  nuisance.  It  is  the  general 
rule  that  a  city  will  be  liable  for  the  neg- 
ligence of  a  contractor  in  its  employ,  where 
the  work  is  performed  under  the  direct  con- 
trol of  the  city's  own  officers.  If  otherwise 
liable,  a  city  will  continue  liable,  although 
it  has  no  control  over  the  workmen  of  a 
contractor,  and  although  it  has  In  its  agree- 
ment with  the  contractor  stipulated  that  he 
shall  be  liable  for  accidents  occasioned  by 
his  neglect  If  the  work  be  done  by  an  in- 
dependent contractor,  the  city  will  not  be 
answerable  where  the  injury  is  through  some 
negligence  of  the  contractor  or  his  servant, 
not  amounting  to  a  failure  of  a  duty  which 
the  city  itself  owes  to  the  person  injured; 
otherwise  it  would  be  liable  for  his  neglect 
in  like  manner  as  where  the  work  Is  exe- 
cuted by  its  officers.  Whether  the  city  will 
be  jointly  liable  with  a  contractor  must 
depend  on  the  circumstances  of  the  case. 


If,  for  example,  an  excavation  is  left  un- 
guarded or  unlighted  by  the  contractor  dur- 
ing the  progress  of  the  work,  and  tfce  city 
has  notice  of  its  dangerous  condition,  ex- 
press or  implied,  then  the  city  will  be  iiable 
to  a  traveler  who  without  fault  on  his  pari 
is  injured  by  driving  or  falling  into  it,  be- 
cause it  would  be  liable  if  the  excavation 
were  made  by  a  stranger.  It  may  be  said 
generally  that  it  is  as  much  the  duty  of  a 
municipality  to  remove  or  guard  against  an 
obstruction  to  a  public  highway  placed  there 
by  a  third  person  as  if  it  was  so  placed  by 
the  city  itself,  provided  the  city  has  actual 
or  implied  notice.  The  duty  of  the  city  to 
erect  barriers  and  to  establish  signals  in  case 
of  dangerous  defects,  etc.,  in  the  highway  is 
not  discharged  by  engaging  a  contractor  to 
perform  it  But,  where  the  negligence  re- 
lates to  a  matter  with  reference  to  which 
the  corporation  is  under  no  special  obliga- 
tion, '  the  liability  rests  on  the  contractor 
alone.  The  generally  accepted  doctrine  in 
this  country  is  said  to  be- "that  a  municipal- 
ity which  is  charged  with  the  duty  of  keep- 
ing certain  highways  in  safe  condition  for 
public  travel,  and  which  has  either  author- 
ized, or  has  been  constrained  by  the  opera- 
tion of  statute  to  permit  the  performance 
of  the  work  which,  in  the  absence  of  certain 
precautions,  will  necessarily  render  one  of 
these  highways  abnormally  dangerous  for 
the  time  being,  is  liable  for  injuries  caused 
by  the  absence  of  these  precautions,  what- 
ever may  be  its  relation  to  the  party  who  is 
actually  engaged  in  doing  the  work.  The 
municipality  lies  in  this  regard  under  a  pri- 
mary, absolute,  or  nondelegable  duty,  in  the 
performance  of  which  it  is  bound  to  use  rea- 
sonable care  and  diligence."  Moll  Ind.  Con- 
tractors, p.  243,  note  71,  and  cases  cited  in 
that  and  the  other  notes  to  sections  139  and 
140,  especially  Bennett  v.  Mt  Vernon,  124 
Iowa,  537,  100  N.  W.  349,  where  it  is  said: 
*'If  the  matter  Involved  was  one  of  positive 
duty  to  the  plaintiff,  then,  of  course,  the  de- 
fendant town  could  not  relieve  itself  by  dele- 
gating the  work  to  an  independent  contrac- 
tor. Or  if  the  work  itself  was  Intrinsically 
dangerous,  or,  when  properly  done,  was  like- 
ly to  create  a  nuisance,  the  defendant  town 
would  be  responsible  for  any  damage  result- 
ing, therefrom.  Wood  ▼.  Ind.  Dlst,  44  Iowa, 
30." 

The  same  doctrine  is  stated  in  Brusso  t. 
City  of  Buffalo,  90  N.  Y.  679,  as  follows: 
First  "The  defendant's  counsel  claims  that 
before  the  city  can  i)e  made  liable,  it  must  be 
shown  that  it  had  notice  of  the  dangerous 
condition  of  the  street  But  that  rule  does 
not  apply  to  a  case  like  this.  The  city  was 
under  an  absolute  duty  to  keep  its  streets  In 
a  safe  condition  for  public  travel,  and  was 
bound  to  exercise  reasonable  diligence  and 
care  to  accomplish  that  end,  and,  when  it 
caused  this  excavation  to  be  made  in  the 
street  it  was  bound  to  see  that  it  was  caie- 
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fully  guarded,  so  as  to  be  reasonably  free 
from  danger  to  travelers  upon  the  street.  It 
Is  not  absolved  from  its  duty  and  its  resiwn- 
sibility  because  it  employed  a  contractor  to 
make  the  excavation.  That  is  settled  by  a 
long  line  of  decisions  in  this  and  other 
states.  Storrs  v.  City  of  Utica,  17  N.  Y.  104, 
72  Am.  Dec.  437;  Chicago  City  v.  Robbins, 
2  Black,  418,  17  L.  Ed.  298;  Bobbins  v.  Chica- 
go City,  4  WaU.  657-659,  18  L.  Ed.  427;  Wa- 
ter Company  v.  Ware,  16  Wall,  566,  21  L. 
Ed.  485;  City  of  St.  Paul  v.  Seitz,  3  Minn. 
297  (Gil.  205),  74  Am.  Dec.  753;  City  of  Lo- 
gansport  v.  Dick,  70  Ind.  65,  36  Am.  Rep. 
166;  Dillon  on  Municipal  Corporations,  §§ 
791,  792,  793.  There  was  a  controversy  upon 
the  trial  of  the  action  as  to  whether  the  exca- 
vation at  the  place  where  the  plaintiff  was 
injured  was  properly  guarded.  The  verdict 
of  the  Jury  is  conclusive  upon  that  point  in 
favor  of  the  plaintiff.  Second.  It  is  claimed 
that  there  was  a  stone  walk  across  the  street, 
and  that,  if  the  plaintiff  had  crossed  upon 
that  walk,  he  would  not  have  been  injured. 
But  a  person  desiring  to  cross  the  street,  ei- 
ther in  the  nighttime  or  in  the  daytime,  is 
not  confined  to  a  crossing.  He  has  a  right  to 
assume  that  all  parts  of  the  street  intended 
for  travel  are  reasonably  safe ;  and  if,  in  the 
nighttime,  he  desires  to  cross  from  one  side 
to  the  other,  and  knows  of  no  dangerous  ex- 
cavation in  the  streets  or  other  obstruction, 
he  may  cross  at  any  point  that  suits  his  con- 
venience without  being  liable  to  the  imputa- 
tion of  negligence.  Raymond  v.  City  of 
Lowell,  6  Cush.  (Mass.)  524,  530,  53  Am.  Dec. 
57.  Third.  It  was  claimed  that  the  proof 
showed  that 'the  place  where  this  excavation 
was  made  was  not  in  one  of  the  streets  of 
the  city,  but  that  it  was  in  a  turnpike  be- 
longing to  the  'Buffalo  &  Aurora  Plankroad 
Company.*  I  think  the  evidence  satisfac- 
torily shows  that  it  was  in  one  of  the  pub- 
lic streets  of  the  city.  It  was  within  its 
limits,  and,  whether  one  of  its  streets  or  not, 
tt  was  a  highway  used  by  the  public,  and  that 
is  sufficient  to  render  it  liable  for  the  con- 
sequences of  an  excavation  made  under  its 
direction  and  left  unguarded." 

[4]  A  municipality  Is  under  a  positive  or 
absolute  duty  to  put  its  streets  and  highways 
in  passable  condition,  and  to  keep  them  so  by 
the  exercise  of  reasonable  care  and  supervi- 
sion. The  decisions  of  tills  court  are  to  that 
effect.  Bunch  v.  Edenton,  90  N.  C.  431;' 
Russell  V.  Monroe,  116  N.  C.  720,  21  S.  E. 
550,  47.  Am.  St.  Rep.  823;  Dillon  v.  Raleigh, 
124  N.  C.  184,  32  S.  E.  548;  Foy  v:  City  of 
Winston.  126  N.  C.  381,  35  S.  B.  609;  Cresler 
V.  Ashevllle,  134  N.  C.  311,  46  S.  E.  738.  Nu- 
merous other  cases  might  be  cited  from  our 
own  reports,  but  those  already  given  will 
suffice  to  show  what  the  doctrine  is,  with  its 
limitations. 

[5]  Very  instructive  and  useful  cases  on 
this  point  are  Fitzgerald  v.  Concord,  140  N. 
C.  110,  52  S.  E.  309;   Brown  v.  Durham,  141 


N.  C.  252,  53  S.  B.  513;  Brewster  v.  Eliz- 
abeth City,  142  N.  C.  11,  54  S.  E.  784 ;  Kin- 
sey  V.  Kinston,  145  N.  C.  108,  58  S.  E.  912 ; 
Revis  V.  Raleigh,  150  N.  C.  353,  63  S.  E. 
1049.  They  all  tend  to  this  conclusion  that 
a  city  or  town  or  village  must  keep  its  streets 
in  good  condition  and  repair  so  that  they  will 
be  safe  for  the  use  of  its  inhabitants  or  of 
those  entitled  and  having  occasion  to  use 
them.  If  they  become  unfit  for  use  by  rea- 
son of  defects  which  could  not  be  anticipated, 
and  consequently  guarded  against,  under  or- 
dinary circumstances,  the  municipality  should 
have  some  notice  of  the  defect,  either  actual, 
or  else  implied  from  the  circumstances,  and 
in  this  connection  it  must  be  said  that  it  Is 
the  duty  of  the  dty  (and,  of  course,  these 
principles  apply  generally  to  all  forms  of 
municipalities)  to  exercise  a  reasonable  and 
continuing  supervision  over  its  streets  in 
order  that  it  may  know  they  are  kept  in  a 
safe  and  sound  condition  for  use. 

[Q,  7]  Sometimes  notice  of  their  defective 
condition  is  actual  or  express^  again,  it  is 
constructive  or  implied,  where,  for  instance, 
the  defect  has  existed  for  such  a  length  of 
time  as  to  show  that  the  city  has  omitted  or 
neglected  its  plain  duty  of  supervision,  and, 
still  again,  it  may  be  inferred  by  the  jury 
from  the  facts  in  evidence.  This  principle 
is  illustrated  and  was  applied  In  Fitzgerald 
V.  Concord,  supra,  where  it  is  said,  approving 
1  Sh.  &  Red.  on  Negligence,  §  369 :  '*  'Unless 
some  statute  requires  it,  actual  notice  is  not 
a  necessary  condition  of  corporate  liability 
for  the  defect  which  caused  the  Injury.  Un- 
der its  duty  of  active  vigilance,  a  municipal 
corporation  is  bound  to  know  the  condition 
of  its  highways,  and  for  practical  purposes 
the  opportunity  of  knowing  must  stand  for 
actual  knowledge.  Hence,  when  observable 
defects  in  a  highway  have  existed  for  a  time 
so  long  that  they  ought  to  have  been  seen, 
notice  of  them  is  implied,  and  is  imputed  to 
those  whose  duty  it  is  to  repair  them;  la 
other  words,  they  are  presumed  to  have  been 
discovered  by  the  exercise-  of  reasonable  dil- 
igence.' And,  again,  in  the  same  section :  'It 
is  only  reasonable  that  notice  of  latent  de- 
fects should  not  be  so  readily  presum^  from 
their  continuance  as  open  and  obvious  de- 
fects. If  these  were  so  dangerous  as  to  chal- 
lenge immediate  attention,  the  jury  is  justi- 
fied in  finding  a  very  short  continuance  of 
such  condition  to  constitute  sufficient  notice. 
Active  vigilance  is  required  to  detect  defects 
from  natural  decay  In  wooden  structures,  like 
bridges,  plank  sidewalks,  and  the  like,  which 
will  necessarily  become  unsafe  from  age,  but 
the  most  that  ought  to  be  required  i»  the  use 
of  ordinary  diligence  by  making  tests  and  ex- 
aminations with  reasonable  frequency  to  .as- 
certain whether  they  are  safe  or  not  It  has 
been  held  that  notice  will  not  be  implied  un- 
less the  defect  was  so  open  and  noticeable 
as  to  attract  the  attention  of  passers-by.  But 
travelers  are  not  charged  with  any  duty  to 
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search  for  defects  in  a  highway  as  road  offi- 
cers are,  and  the  better  rule  in  our  judgment 
is  that  knowledge  of  a  defect  may  be  infers 
red,  notwithstanding  it  may  have  escaped  the 
attention  of  all  travelers  or  even  of  an  offi- 
cer frequently  passing  by.  It  Is  not  a  ques- 
tion whether  all  passers-by  actually  notice 
a  defect,  but  whether  it  was  noticeable.'  And 
the  decided  cases  support  the  doctrine  as 
stated.  Jones  v.  Greensboro,  124  N.  C.  310, 
313,  32  S.  E.  675;  Kibele  v.  Philadelphia,  105 
Pa.  41;  Kunz  v.  Troy,  104  N.  Y.  346,  10  N. 
E.  442,  58  Am.  Rep.  608;  Pomfrey  v.  Sara- 
toga, 104  N.  Y.  459,  11  N.  B.  43.  On  the 
question  of  notice  implied  from  the  con- 
tinued existence  of  a  defect,  no  definite 
or  fixed  rule  can  be  laid  down  as  to  the  time 
required,  and  It  is  usually  a  question  for 
the  jury  on  the  facts  and  circumstances  of 
each  particular  case,  giving  proper  consider- 
ation to  the  character  of  the  structure,  its 
material,  the  time  it  has  been  in  existence 
and  use,  the  nature  of  the  defect,  its  plac- 
ing," and  other  considerations  not  necessary 
to  be  stated. 

The  general  duty  of  a  municipality  with 
reference  to  the  condition  of  its  streets  is 
discussed  in  Gregg  v.  Wilmington,  155  N.  O. 
18,  70  S.  E.  1070;  Jeffress  v.  Gre^viUe,  154 
N.  G.  490,  70  S.  E.  919.  The  law  applicable 
as  between  individuals  ia  not  the  same  when 
we  come  to  consider  the  obligation  of  munici- 
pal authorities  to  the  public,  for  in  the  lat- 
ter case  the  duty  to  keep  streets  and  high- 
ways in  repair  and  free  from  dangerous  pit- 
falls is  a  positive  one,  which  they  cannot,,  as 
public  trustees,  delegate  to  another  to  per- 
form, and  thereby  relieve  themselves  from 
liability  for  nonperformance,  or  for  negli- 
gence in  the  manner  of  doing  the  requisite 
work  in  the  proper  way. 

[1]  The  doctrine  of  express  notice  Is  not 
relevant  to  the  question  when  the  very  dan- 
ger is  created  by  the  city  itself  or  by  some 
one  under  its  direction,  for  there  notice  is 
necessarily  implied.  The  principle  is  well 
stated  by  Moll,  1 141,  as  follows :  "If  the  act 
or  omission  of  the  independent  contractor 
is  a  violation  of  some  primary  or  inalienable 
duty  of  the  city,  such  as  that  of  keeping  its 
streets  in  a  reasonably  safe  condition  for 
public  travel,  the  city  wUl  l>e  liable  therefor. 
The  duty  of  a  city  to  exercise  reasonable 
care,  to  the  end  that  its  highways,  streets, 
sidewalks,  etc.,  shall  be  reasonably  safe  for 
ordinary  travel^  is  absolute  in  the  sense  that 
it  is  primary,  and  cannot  be  delegated  so  as 
to  absolve  it.  The  duty  rests  on  a  municipal 
corporation  to  keep  its  streets  in  a  safe  and 
passable  condition,  and  where  a  contractor 
with  the  city  failed  to  place  proper  guards 
^bout  an  excavation,  thereby  causing  injury 
to  a  passer-by,  the  city  was  held  liable.  And 
the  city  is  nevertheless  liable  for  the  unsafe 
condition  of  its  streets  even  where  it  exer- 
cises no  control  over  the  contractor  in  re- 


spect of  the  manner  of  doing  the  work,  ex- 
cept to  see  that  it  is  done  according  to  cer- 
tain specifications.  It  is  on  sound  principle 
that  a  city  is  responsible  for  injuries  pro- 
ceeding from  dangerous  and  unguarded  ex- 
cavations left  in  its  highways  by  an  inde- 
pendent contractor,  and  the  very  fact  of  the 
contract  charges  tiie  city  with  notice  that 
the  street  is  being  dug  up  and  puts  it  on  in- 
quiry as  to  whether  any  excavation  made  by 
the  contractor  is  properly  guarded  and  light- 
ed, ^or  can  a  muni(!ipality  claim  exemption 
from  liability  ftom  defects  in  a  street  by 
reason  of  its  not  accepting  the  work  of  the 
contractor,  where  the  defect  has  existed  long 
enough  to  charge  its  oflSdals  with  knowledge. 
A  city  is  chargeable  with  notice  of  the  ex- 
istence of  a  dangerous  obstruction  In  one  of 
its  streets,  where  such  defect  is  the  re^t  of 
the  negligence  of  contractors  under  the  dty, 
so  as  to  dispense  with  the  necessity  of  giving 
it  express  notice  of  its  existence."  .  Applying 
these  well-settled  principles  to  the  facts  be- 
fore us,  as  evidently  found  by  the  jury,  we 
have  little  difficulty  in  adjudging  the  lia- 
bility of  the  defendant  for  the  Injury  re- 
ceived by  the  plaintiff  when  he  fell  In  the 
ditch. 

[I,  II]  There  are  some  matters  of  evidence 
which  require  notice.  The  hypothetical  ques- 
tions put  to  the  medical  experts  cannot  be 
criticised  for  lack  of  evidence  to  support 
them.  It  was  the  duty  of  the  judge  In  the 
first  instance  to  decide  whether  there  was 
any  evidence  of  the  facts  assumed  to  exist, 
which  he  did,  and  then  he  left  it  to  the  jury 
to  say  whether  the  facts  had  been  establish- 
ed by  the  proof,  instructing  them  that.  If 
they  had  not  been,  they  should  disregard  the 
answers.  We  do  not  think  the  defendant 
can  complain  of  the  charge  in  this  respect 

[11]  The  question  tending  to  show  the 
bias  of  one  of  the  witnesses  was  competent, 
for  it  enabled  the  jury  the  better  to  deter- 
mine the  value  of  his  testimony.  It  may 
have  been  slight,  but  there  was  enough  evi- 
dence of  a  leaning  towards  the  defendant  to 
let  It  in,  so  that  it  might  pass  for  what  it 
was  worth. 

The  case,  it  appears,  was  well  tried,  and 
is,  as  we  look  at  the  record,  free  from  any 
error. 

No  error. 

057  N.  a  SK) 
JOYNBR  V.  HARRIS. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1911.) 

1.  Statutes    (|   225*>—CoNSTBXK?noif— Stat- 
ute IN  Pari  Materia. 

Revisal  1905,  §  2088,  relating  to  the  issu- 
ance of  marriage  licenses  by  registers  of  deeds, 
and  section  2090,  providing  a  penalty  for  un- 
lawfully issuing  a  license,  are  in  pari  materia, 
and  are  to  be  considered  together. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §i  302,  303;  Dec.  Dig.  8  225.*1 
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2.  MaRBIAOB  d  25*)— LiCKNBINO  OinOSBS— 
IfiSUUVO  IiICEN8E»~"REAS0NABLK  INQUIRY." 

Under  Revisal  1905,  S  2088,  which  declares 
that  every  register  of  deeds  shall,  on  application, 
issue  a  marriage  license,  provided  it  shall  ap- 
pear to  him  probable  that  there  is  no  legal 
impediment  to  such  marriage,  and  that  where 
either  party  to  the  proposed  marriage  is  under 
18  years  no  license  shall  be  issued  without  the 
written  consent  of  the  parent,  guardian,  etc., 
and  section  2090,  wliich  provides  a  penalty  for 
issuing  a  license  unlawfully,  without  "reason- 
able inquiry,'*  the  Inquiry  to  be  made  is  such 
as  maizes  it  probable  that  there  is  no  legal  ob- 
jection to  the  marriage,  and  involves  at  least 
the  idea  that  it  should  be  made  of  some  i>erson 
known  by  him  to  be  a  reliable  party,  or,  if  un- 
known to  him,  information  as  to  his  reliabil- 
ity should  be  obtained  from  some  person  known 
by  the  officer  to  be  reliable. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Gent  Dig.  S  34;    Dec.  Dig.  |  25.* 

For  other  definitionn,  see  Words  and  Phrases, 
vol.  7,  p.  5973.] 

3.  Marbiaoe  (§  25*)— liiCENSiNO  Officebs— 
Actions  Against  Officer— Qukstions  of 
Law  OB  Fact— BuBDEN  of  Pboof. 

In  an  action  under  Revisal  1905,  8  2090, 
imposing  a  penalty  upon  registers  of  deeds  for 
unlawfully  issuing  a  license,  without  reasonable 
inquiry,  where  there  is  a  conflict  of  evidence  up- 
on the  question  as  to  whether  due  inquiry  had 
been  made,  it  should  be  submitted  to  the  jury, 
and  whether  the  register  inquires  as  to  ^  the 
age  of  the  party,  by  examining  the  witness- 
es or  the  applicant  under  oath,  is  only  a  cir- 
cumstance; but.  where  the  facts  are  establish- 
ed, what  is  reasonable  inquiry  becomes  a  ques- 
tion of  law,  and  the  court  may  peremptorily 
instruct  the  jury,  and  the  burden  of  proof  is 
on  the  plaintiff  to  show  that  the  officer  issued 
the  license  when  he  knew  of  the  impediment  to 
the  marriage,  or  that  it  was  forbidden  by  law, 
or  when  iie  had  not  made  reasonable  inquiry. 

[EM.  Note.— For  other  cases,  see  Marriage, 
Gent  Dig.  §  35;    Dec.  Dig.  §  25.*] 

4.  Afpeai.  and  Brbob  (§  927*)  —  Pbesithp- 
tions— dibeotion  of  vebdict. 

Where  the  charge  of  the  court  is  equivalent 
to  saying  that  there  is  no  evidence  which,  if 
believed,  would  entitle  defendant  to  the  verdict, 
the  evidence  will  be  viewed  b^  the  appellate  court 
in  the  light  most  favorable  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8748;  Dec.  Dig.  |  927.*] 

5.  Mabbiaos  (§  25*)— Licensing  Offioebs— 
Issuing  Licenses— Action  Against  OrFi- 
CBBr— ''Reasonable  Inquibt." 

In  an  action  to  recover  the  penalty  under 
Revisal  1905,  {  2090,  for  issuing  a  marriage 
license  for  the  marriage  of  plainaff*s  daughter 
while  under  the  age  of  18,  without  the  written 
consent  of  the  plaintiff,  it  appeared  that  defend- 
ant, as  register,  took  the  word  of  the  prospective 
briaegroom  and  his  friend  as  to  the  age  of  the 
daughter,  and  made  no  further  Inquiry  of  any 
one;    that  the  register  did  not  know  the  foride- 

K9om  or  bis  friend,  and  that,  if  such  statement 
d  not  been  made,  defendant  would  not  have 
issued  the  license ;  that  he  did  not  ask  if  there 
was  any  objection  to  the  marriage,  or  telephone 
to  the  place  where  her  parents  lived.  Held, 
that  the  defendant  failed  to  make  reasonable 
inquiry  as  to  the  age  of  plaintiff's  daughter,  and 
that  he  was  liable  under  the  statute. 

[Bd.  Note.— For  other  cases,  see  Marriage, 
Gent  Dig.  8  34;  Dec  Dig.  8  26.*] 

Appeal  from  Superior  Court,  Cabarrus 
County;  Biggs,  Judge. 

Action  by  R.  D.  Jojner  against  J.  F.  Har- 
ris, for  the  recovery  of  a  statutory  penalty. 


Judgment  for  plalntifT,  and  defendant  ap- 
peals.   Affirmed. 

Montgomery  &  Crowell  and  H.  S.  WllUamb, 
for  appellant    T.  D.  Maness,  for  appellee. 

WALKBR,  J.  This  is  an  action  to  recover 
the  penalty  given  by  Revisal  1905,  §  2090, 
for  unlawfully  Issuing  a  marriage  license  to 
Martin  Burrus  and  Julia  B.  Joyner,  without 
proper  Inquiry  as  to  the  age  of  the  pros- 
pective bride. 

The  statute,  under  which  this  suit  was 
brought,  is  a  wise  and  beneficent  one;  the 
object  being  to  prqtect  the  parties  them- 
selves, and  the  community  as  well,  from 
hasty  and  improvidoit  matrimonial  alliances, 
which  eventually  produce  discord  and  un- 
happiness  in  the  family — one  of  the  essen- 
tial imlts  of  our  republican  household — and 
are  hurtful  to  society  in  many  ways.  Let 
us  examine  the  case,  in  view  of  this  main 
purpose  of  the  law.  Martin  Burrus  and 
Julia  B.  Joyner,  by  themselves,  had  con- 
sulted to  their  marriage,  but,  in  order  to 
make  it  a  valid  union,  it  is  required  by  the 
statute  that  he  should  be  16  years  and  she 
14  years  old  (Revisal,  8  2083),  provided  that, 
if  they  are  under  the  age  of  18  years,  the 
consent  of  the  person  designate^  by  the  stat- 
ute shall  first  be  obtained,  and  if  a  register 
of  deeds  knowingly,  or  without  reasonable 
inquiry,  issues  a  license  for  the  marriage  of 
any  two  persons,  either  of  whom  is  under 
that  age,  without  the  written  consent  re- 
quired by  law  to  be  delivered  to  him  (Re- 
visal, 8  2088),  he  forfeits  the  sum  of  $200, 
as  a  penalty,  to  any  parent,  guardian,  or 
other  person,  standing  in  loco  parentis,  who 
may  sue  for  the  same.  It  is  further  provid- 
ed that  the  register  of  deeds  shall  issue  the 
license,  if  it  appears  to  mm  probable  that 
there  ill  no  legal  impediment  to  the  marriage. 
Revisal,  8  2068. 

[1,2]  It  has  he&x  held  that  the  several 
sections,  and  especially  sections  2088  and 
2090,  being  in  pari  materia,  should  be  con- 
strued together,  and  when  this  is  consider- 
ed, the  inquiry  required  to  be  made  before 
issuing  the  license  Is  such  as  makes  it 
probapie  that  there  is  no  legal  objection  to 
the  marriage.  Bowles  v.  Cochran,  93  N.  C. 
398. 

[3]  With  this  general  definition  of  a  rea- 
sonable inquiry  established,  we  find  that  the 
following  rules  have  been  adopted  by  this 
court,  for  the  purpose  of  determining  if  such 
an  inquiry  or  investigation  has  been  made: 
(1)  Where  there  Is  a  confiict  of  evidence  up- 
on the  question.  It  should  be  submitted  to 
the  jury  to  decide,  under  proper  instructions 
from  the  court,  whether  due  inquiry  had 
been  made.  (2)  Where  the  facts  are  admit- 
ted or  established,  what  is  reasonable  in- 
quiry becomes  a  question  of  law,  and  the 
court  may  Instruct  the  Jury  to  answer  the 
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issue  according  as  it  may  decide  the  law 
upon  the  facts  to  be.  Joyner  v.  Roberts, 
114  N.  C.  389,  19  S.  B.  645.  (3)  The  stat- 
ute (Revisal,  §  2088)  does  not  require  that 
the  register  shall  inquire  as  to  the  age  of 
the  party  by  examining  the  witnesses  or 
the  applicant  under  oath,  but  merely  declares 
that  he  may  do  so,  and  his  doing  or  not 
doing  8o»  in  the  exercise  of  his  discretion, 
is  only  a  circumstance  for  the  jury  to  con- 
sider in  finding  whether  the  proper  inquiry 
has  been  made.  (4)  While  the  court  cannot 
prescribe  any  exact  rule  for  the  guidance 
of  the  officer,  it  would  seem  that  "reason- 
able inquiry*'  Involyes,  at  least,  the  idea 
that  it  should  be  made  of  some  person  known 
by  him  to  l^e  a  reliable  party,  or,  if  unknown 
to  him,  information  as  to  his  reliability 
shonld  be  obtained  from  some  person  who 
is  known  by  the  officer  to  be  reliable.  (5) 
The  burden  of  proof  is  upon  the  plaintiff 
to  show  that  the  officer  issued  the  license 
when  he  knew  of  the  impediment  to  the  mar- 
riage, or  that  it  was  forbidden  by  the  law, 
or  when  he  had  not  made  reasonable  in- 
quiry. Furr  T.  Johnson,  140  N.  0.  157,  52 
S.  B.  664;  Trolinger  v.  Boroughs,  133  N.  0. 
312,  45  S.  E.  662.  The  fourth  rule  may  be 
somewhat  modified  in  its  application  by  the 
particular  facts  and  circumstances  of  the 
case  In  hand;  what  is  due  inquiry  depend- 
ing largely  upon  them. 

.  [41  Let  us  now  apply  the  law,  as  thus 
understood,  to  the  facts  of  this  case.  The 
court  instructed  the  Jury,  if  tliey  believed 
the  evidence,  to  answer  the  first  issue,  "Yes," 
and  the  second  issue,  "No,"  and,  if  they 
did  not  believe  the  evidence,  to  reverse  their 
answers,  as  the  burden  of  the  issues  was 
upon  the  plaintiff.  Under  these  instructions, 
the  Jury  returned  the  following  verdict: 

"(1)  Was  the  plaintiff's  daughter,  Julia 
Burrus,  under  18  years  of  age  at  the  time 
of  her  marriage?    Answer:    Yes. 

"(2)  Did  the  defendant  issue  the  marriage 
license  without  plaintiff's  consent,  and  with- 
out reasonable  inquiry?     Answer:     Yes. 

"(3)  What  amount,  if  any,  is  plaintiff  en- 
titled to  recover  of  the  defendant?  Answer: 
$200."  The  charge  of  the  Judge  was  equiv- 
alent to  saying  that  there  was  no  evidence 
which,  if  believed,  entitled  the  defendant  to 
the  verdict,  and  this  being  so,  we  must 
view  the  evidence  in  the  light  most  favor- 
able to  him. 

We  will,  therefore,  take  his  version  of 
the  facts,  which  in  substance  is  as  follows: 
Martin  Burrus,  the  prospective  groom,  went 
to  the  register's  office  with  his  brother, 
Adam  Burrus,  and  applied  for  the  license. 
They  were  well  dressed,  and  defendant  says 
he  tiiought  they  were  trustworthy,  and  would 
not  get  him  in  trouble.  He  asked  them  if 
they  were  related  to  J.  A.  Harris,  whom  de- 
fendant knew  very  well,  and  one  of  them 
replied  that  he  was  his  uncle.  He  Inquired 
of  Martin  Burrus  his  age,  and  was  told 
that  he  was  21  years  old,  and  lived  in  No. 


9  township  with  his  father.  He  then  stated 
the  ages  of  his  father  and  mother.  De- 
fendant then  asked  him  as  to  the  age  of  the 
young  lady,  and  he  answered  that  ''she  said 
she  was  18."  Defendant  told  him  "that 
would  not  do-— that  is  not  the  question"— but, 
"Is  she  18,  and  will  you  swear  Itr*  to 
which  he  replied  that  he  would,  and  there- 
upon the  license  was  issued,  and  defendant 
testified  that,  if  he  had  not  made  that  state- 
ment, he  would  not  have  issued  the  license. 
Martin  Burrus  also  gave  the  names  of  her 
father  and  mother  and  their  place  of  resi- 
dence, and  further  stated  that  they  all  liTed 
on  Tom  Bost's  farm,  within  three  or  four 
hundred  yards  of  each  other.  When  he  was 
asked  to  qualify  as  to  the  girl's  age,  be  re- 
plied, "She  said  she  was  18,"  but  when  he 
was  again  told  that  his  answer  would  not 
do  he  swore  that  she  was  18.  Defendant 
knew  the  plaintiff,  but  did  not  know  at  the 
time  that  she  was  his  daughter.  He  did 
not  ask  if  there  was  any  objection  to  the 
marriage.  The  two  men  answered  the  de- 
fendant's questions  openly  and  frankly,  and 
there  was  nothing  in  their  manner  or  con- 
duct to  arouse  suspicion.  He  knew  there 
was*  a  telephone  to  Best's  mill,  where  the 
girl's  parents  lived,  but  he  did  not  use  it 
He  had  never  seen  the  two  young  men  be- 
fore, and  did  not  know  anything  about  them 
up  to  that  time,  and  issued  the  license  sole- 
ly upon  their  statement;  they  not  being 
identified  or  vouched  for  by  any  one.  There 
was  no  further  inquiry  by  the  defendant 
about  the  matter.  The  plaintiff's  evidence 
varied  a  little  from  the  defendant's.  It  ap- 
pearing therefrom  that  the  questions  were 
addressed  to  the  brother  of  the  applicant, 
Adam  Burrus,  and  the  answers  thereto  giv- 
en by  him;  but  this  makes  little  or  no 
practical  difference  in  the  result.  Plaintiff 
testified  that  defendant  afterwards  told  him 
that  he  regretted  the  occurrence,  and  asked 
him  not  to  think  hard  of  him,  and  that  "no- 
body else  would  get  him  in  a  hole  like  that 
again."  The  plaintiff's  witness,  Adam  Bur- 
rus, differed  with  the  defendant  as  to  what 
he  or  his  brother  had  said  as  to  the  age  of 
the  girl;  he  stating  that  they  did  not  say 
that  she  was  18,  but  that  "she  had  said  so 
to  him,"  and  he  had  no  reason  to  doubt 
her  word.  In  this  respect,  defendant  was 
corroborated  by  his  witness,  W.  M.  Wed- 
dington,  who  stated  that  the  one  who  an- 
swered the  questions  signed  the  oath  as  to 
her  age.  The  plaintiff  testified  that  his 
daughter  was  a  little  over  14  years  old  at 
the  time  of  the  application  for  the  license, 
and  there  was  no  evidence  to  the  contrary 
as  to  her  age. 

[5]  We  do  not  think  upon  this  statement  of 
the  facts,  which  is  most  favorable  to  the  de- 
fendant, that  he  made  the  requisite  inquiry. 
The  two  young  men  were  entirely  unknown 
to  him,  and  it  is  perfectly  apparent  that  they 
were  either  ignorant  of  the  girl's  age,  or 
were  attempting  to  suppress  the  truth  as  Co  it 
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The  defendant  had  no  reason  to  rely  upon 
them  as  men  of  good  character,  and  as  being 
trustworthy,  for  he  knew  absolutely  nothing 
about  them;  and,  besides,  It  should  have 
been  evident  to  him,  or  to  any  prudent  man, 
under  the  same  circumstances,  that  they 
were  basing  their  opinion  as  to  her  age  upon 
her  own  statement,  and  not  upon  their  own 
knowledge.  He  could  easily  have  obtained 
reliable  information  by  the  use  of  the  phone, 
or  by  requiring  them  to  produce  some  person, 
known  to  him,  who  would  Identify  them  as 
being  the  persons  they  had  represented  them- 
selves to  be,  and  who  would  testify  as  to 
their  good  character.  This  case  is  not,  In 
its  main  features,  unlike  Cole  v.  Laws,  104 
N.  C.  651,  10  S.  B.  172,  the  syllabus  of  which 
fairly  states  the  facts  and  the  ruling,  and  Is 
as  follows:  "When  a  register  of  deeds  Is- 
sues a  license  for  the  marriage  of  a  woman 
under  18  years  of  age,  without  the  assent 
of  her  parents,  upon  the  application  of  one 
of  whose  general  character  for  reliability  he 
was  ignorant,  and  who  falsely  stated  the  age 
of  the  woman,  without  making  any  further 
inquiry  as  to  his  sources  of  information,  held, 
that  he  had  not  made  such  reasonable  in- 
quiry into  the^  facts  as  the  law  required, 
and  he  Incurred  the  penalty  for  the  neglect 
of  his  duty  in  that  respect."  And  likewise, 
In  Morrison  v.  Teague,  143  N.  C.  186,  55  S. 
E.  521,  it  was  held  that,  "in  an  action  against 
a  register  of  deeds  to  recover  the  penalty 
under  Revisal,  §  2090,  for  issuing  the  mar- 
riage license  contrary  to  its  provisions,  where 
the  uncontradicted  evidence  showed  that  the 
register  took  the  word  of  the  prospective 
bridegroom  and  his  friend,  neither  of  whom 
he  knew,  as  to  the  age  of  the  young  lady, 
aDd  made  no  further  inquiry  of  any  one,  the 
court  should  have  given  the  plaintifTs  prayer 
for  instruction  that,  as  a  matter  of  law,  de- 
fendant failed  to  make  reasonable  inquiry 
as  to  the  age  of  the  plaintiff's  daughter." 
To  the  same  effect  are  the  following  cases: 
Williams  v.  Hodges,  101  N.  C.  300,  7  S.  E. 
786;  Trollnger  v.  Boroughs,  supra;  Laney  v. 
Molkey,  144  N.  C.  630,  57  S.  B.  386.  If  we 
should  hold  that  a  register  of  deeds  can  sat- 
isfy himself  as  to  the  essential  facts  upon 
such  an  Inadequate  investigation  as  was 
made  in  this  case,  we  would  defeat  the  very 
object  and  purpose  of  the  statute  to  throw 
safeguards  about  the  young  and  inexperienc- 
ed, who  would,  by  reason  of  their  youthful 
impulses,  be  liable  to  enter  into  so  solemn 
and  serious  a  relation  lightly  or  unadvisedly, 
and  not  soberly,  discreetly,  and  reverently, 
as  they  should  do,  and  as  the  best  interests 
of  society  require  should  be  done.  It  was 
suggested  that  the  defendant  had  just  taken 
office,  and  intended  no  wrong.  We  do  not 
doubt  it,  and  it  is  a  matter  which  might, 
perhaps,  induce  the  plaintiff  to  relent  in  his 
prosecution,  and  constitutes  a  strong  appeal 
to  his  generosity;   but  the  law  must  be  up- 


held, and  Ignorance  of  It  Is  no  excuse.  Th? 
best  way  to  compel  obedience  to  it  is  by  its 
strict  enforcement  This  will  make  the  citi- 
zen and  the  officer  more  careful  to  observe 
it.  We  sympathize  with  the  defendant  un- 
der the  circumstances,  but  cannot  help  him. 
He  has  violated  the  law,  and,  if  the  plaintiff 
exacts  it,  must  pay  the  penalty,  as  did  Shy- 
lock,  the  Jew,  of  his  victim. 

There  is  no  force  in  the  contention  that 
•the  witness  Adam  Burrus  testified  to  the 
age  of  the  girl,  as  given  by  her  to  him.  He 
was  manifestly  merely  repeating  to  the  court 
what  occurred  before  the  register  of  deeds, 
and  did  not  intend  to  state,  independently 
and  substantively,  that  she  had  told  him  her 
age.  It  was  therefpre  no  evidence  for  the 
defendant  upon  the  first  issue,  conceding 
that  it  would  have  been^  had  he  eo  testi- 
fied. 

No  error. 

(lOT  N.  C.  188) 

FARRISH-STAFFORD  CO.  v.  CHARLOTTE 
'  COTTON  MILLS. 

(Supreme  Court  of  North  Carolina.     Nov,  27, 

1911.) 

1.   CORPOBATIONS      (§     ISO*)— STOCKHOMJEBB— 

Rights  as  to  Corporation. 

A   corporation    must   as    a    rule   treat   all 
shareholders  of  the  same  class  alike. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  ISO.*] 

2.  Corporations    (f    629*)— Stockholders— 

Who  Are. 

Where   factors   purchase  certain  preferred 
stock  in  a  corporation,  in  order  to  obtaii^  its 
entire  production,  under  an  agreement  that  the 
arrangement  is  to  remain  effective  as  long  as 
such  factors  hold  the  stock, '  and  that  the  cor-  - 
poration  may  take  up  the  stock -at  par  should 
It  desire  to  change  the  account,  they  are,  upon  . 
the  voluntary  liquidation  of  the  company  before 
the    contingency    happened    upon    which    they  - 
were  entitled  to  a  redemption,  preferred  stocks , 
holders,  a^  not  entitled  to  share  as  creditors.  > 

[£}d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  629.*]  : 

Appeal  from  Superior  Conrt>  Mecklenbilrg 
County;  Adams,  Ju^ge.       - 

Action  by  the  Fartlsh-Stafford  Company 
against  the  Charlotte  Cotton  Mills.  From 
a  Judgment  ifor  def ehdant,  plaintiff  appeals. 
Affirmed. 

J.  Crawford  Biggs  and  F.  L.  Fuller,  for 
appellant.     Tlllett  &  Guthrie,  for  appellee. 

BROWN,  J.  The  case  agreed,  which  em- 
braces much  correspondence  unnecessary  to 
set  out,  discloses  v  that  Eldredge  Lewis  & 
Co.,  commission  merchants  of  New  York, 
were  the  factors  of  defendant,  sold  its  pro- 
duct on  commission,  and  advanced  it  money 
as  Its  needs  demanded.  To  retain  defendant's 
business,  that  firm  became  preferred  stock- 
holders in  defendant  corporation.  ,  By  mu- 
tual consent  the  account  was  transferred  to 
plaintiff,  in  consideration  of  which  250  shares 
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of  preferred  stock  of  defendant  were  Issued 
to  plaintiff,  for  which  it  paid  $25,000.  It 
has  held  this  stock  for  many  years  and  re- 
ceived dividends  at  7  per  cent  annually 
thereon,  aggregating  $7,000.  The  defendant 
went  into  voluntary  liquidation  in  May,  1008, 
under  the  provisions  of  section  1195  of  the 
Revisal,  and  the  directors,  D.  W.  Oates,  J. 
M.  Oates,  and  R.  M.  Oates,  became  trustees 
in  dissolution.  These  trustees  have  paid 
all  the  debts  of  the  corporation,  and  con- 
verted into  money  all  of  its  assets,  and  are 
now  prepared  to  distribute  these  assets 
among  those  entitled  thereto.  There  is  not 
a  sufficient  amount  to  pay  the  preferred 
stockholders  in  full.  The  question  -before 
the  court  under  the  facts  stated  is  whether 
the  plaintiff  is  a  stockholder,  and  there- 
fore entitled  only  to  its  ratable  share  of  the 
assets,  or  whether  the  plaintiff  is  a  creditor, 
and  entitled  to  be  paid  in  full.  The  con- 
tract or  agreement  between  the  parties  is 
contained  in  their  correspondence,  the  sub- 
stance of  which  is  that  plaintiff  on  August 
29,  1903,  in  order  to  secure  defendant's  busi- 
ness and  become  its  factor,  offered  to  loan 
it  $25,000,  and  take  as  collateral  security 
the  same  amount  in  preferred  stock.  This 
proposition  was  declined;  the  defendant  stat- 
ing to  plaintiff  that  it  did  not  care  to  in- 
crease its  indebtedness.  Thereupon  plain- 
tiff at  once  wired  defendant  to  forward  cer- 
tificate for  250  shares  preferred  stock,  as 
check  for  same  was  being  then  mailed.  At 
same  time  plaintiff  wrote  defendant,  confirm- 
ing the  telegram,  and  saying:  "Our  under- 
standing of  the  agreement  between  us  is  as 
follows:  We  are  to  represent  the  entire 
production  of  your  mill  and  receive  as  com- 
pensation therefor  5  per  cent  commission 
on  all  goods  made  and  shipped,  we  to  guar- 
antee the  accounts.  We  will  remit  you  on 
the  15th  and  Ist  of  each  month  for  all  in- 
voices in  hand  up  to  those  dates.  This  ar- 
rangement to  remain  in  effect  Just  so  long 
as  we  hold  the  $25,000  worth  of  preferred 
stock.  Should  you' for  any  reason  desire  to 
change  the  account,  yon  are  to  take  up  this 
stock  at  par." 

[1]  It  is  unnecessary  to  consider  the  fea- 
ture of  the  case  so  learnedly  argued  by 
counsel  on  both  sides  as  to  the  power  of  a 
corporation  to  redeem  or  retire  the  stock 
of  one  shareholder  to  the  prejudice  of  oth- 
ers. It  is  elementary  that  a  corporation  as 
a  rule  must  treat  all  shareholders  of  the 
same  class  alike. 

[2]  We  are  of  opinion  that  the  plaintiff 
was  never  a  creditor  of  the  defendant  for  the 
$25,000,  -and  is  only  a  preferred  stockholder, 
and  must  share  with  the  others  of  like  class. 
The  contingency  has  never  happened  which  is 
referred  to  in  the  letter  from  which  we  have 
quoted  when  according  to  the  agreement  the 
defendant  could  be  called  on  to  redeem  the 
sitock.    Defendant's  account  has  never  been 


changed,  or  transferred  from"  plaintiff  to 
another  factor.  The  defendant  has  contin- 
ued to  do  business  continuously  with  plain- 
tiff from  that  date  until  it  has  ceased  to 
manufacture.  The  record  shows  that  afr 
the  time  the  defendant  went  into  voluntary 
liquidation  in  May,  1908,  the  plaintiff  had 
on  hand  a  stock  of  goods  of  the  defendant 
which  it  continued  to  sell  and  receive  its 
commissions  until  October  23,  1909,  when 
the  last  goods  were  sold.  At  the  time  of 
the  sale  of  the  last  goods  which  the  plain- 
tiff had  on  hand,  the  account,  being  balanc- 
ed, disclosed  that  the  plaintiff  owed  the  de- 
fendant on  account  $946.31,  and  the  plaintiff 
still  owes  this  amount  to  the  defendant  on 
account  The  agreement  did  not  mention 
the  voluntary  retirement  of  the  defendant 
from  business,  or  its  failure  in  business  and 
subsequent  insolvency.  Those  contingeucie* 
do  not  seem  to  have  been  in  the  contempla- 
tion or  thoughts  of  either  party.  Evidently 
the  plaintiff  was  willing  to  take  the  chances 
as  those. 

We  find  nothing  in  the  agreement  which 
could  prevent  the  defendant  from  going 
out  of  business,  or  which  required  it  to  take- 
back  the  stock  in  case  it  did. 

The  Judgment  is  affirmed. 


(167  N.  c.  17»> 
McCALL  V.  SUSTAIR. 

(Supreme  Court  of  North  Carolina.     Nov.  27- 

1911.) 

Libel   anu    Slanueb    (|    123*)— Aicbiouou» 
W0B0&— Question  fob  Juby. 

Where  the  evidence  showed  that  defendant 
had  charaed  that  plaintiff  had  "taken  or  gotten'' 
cotton  of  another,  and  that  defendant  and  his 
brother  had  attempted  to  settle  tiie  matter  by 
having  plaintiff  pay  for  the  cotton,  and  defend- 
ant testified  that  he  did  not  mean  to  charge 
plaintiflt  with  larceny  of  the  cotton,  the  words 
"taken  or  gotten"  were  ambiguous,  and  wheth- 
er they  were  intended  to  charge  larceny,  and 
were  so  understood  by  the  hearers,  was  proper- 
ly submitted  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §|  356-364;    Dec.  Dig.  §- 


Walker  and  Hoke,  JJ.,  dissentinf. 

Appeal  from  Superior  Gonrt,  Mecklenburg- 
County;   Biggs,  Judge. 

Action  by  M.  D.  McCall  against  J.  T.  Sus- 
tair.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

McCall  ft  Smith,  Burw^l  &  Cansler,  and  R. 
S.  Hutchison,  for  appellant  Stewart  ft  Mc- 
Rae  and  Maxwell  ft  Keerans,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  for  slan- 
der, on  an  allegation  that  the  defendant  had 
charged  the  plaintiff  with  stealing  cotton; 
said  charge  having  been  made  on  three  sev- 
eral occasions,  viz.,  to  John  Cochrane,  to  L. 
A.  Ferguson,  and  to  Charles  Simpson.  Nei- 
ther Justification  nor  privilege  was  pleaded^ 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes. 
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but  a  denial  of  having  charged  the  plaintiff 
with  larceny. 

The  Issues  submitted  were:  "Did  the  de- 
fendant speak  and  publish  of  and  concerning 
the  plaintiff  the  alleged  slanderous  words  set 
out  in  article  1  of  the  complaint,  with  the  in- 
tent to  thereby  charge  the  plaintiff  with  the 
crime  of  larceny?"  This  paragraph  alleged 
that  the  charge  was  made  to  one  John  Coch- 
rane. The  second  issue  was  in  the  same 
words,  as  to  the  alleged  conversation  with  L. 
S.  Ferguson,  and  the  third  issue  was  in  the 
same  words,  as  to  the  alleged  conversation 
with  Charles  Simpson.  There  was  no  ezcep- 
Mon  to  the  issues.  The  judge  In  charging  the 
Jury  told  them  that  the  charge  of  larceny 
need  not  be  made  in  express  terms,  by  declar- 
ing that  the  person  is  a  thief,  or  that  he  has 
stolen,  but  the  imputation  may  be  made  by 
the  use  of  any  apt  words  which,  in  connection 
with  the  other  words  and  in  view  of  the  cir- 
cumstances under  which  they  are  used,  nat- 
urally import  that  the  person  spoken  of  has 
committed  the  crime  of  larceny,  and  that  the 
words  were  used  in  that  sense.  And  further 
charged  them  that  If  they  found  "from  the 
greater  weight  of  evidence  that  the  defend- 
ant spoke  to  or  in  the  hearing  of  John  Coch- 
rane words  which  should  be  reasonably  con- 
strued to  mean  a  charge  of  larceny  of  cot- 
ton by  McCall  from  J.  P.  Sustair,  and  that 
defendant  intended  to  charge  him  with  lar- 
ceny in  uttering  said  words,"  they  would  an- 
swer the  first  Issue,  "Yes."  The  plaintiff  ex- 
cepted because  the  Judge  inserted  the  words 
"and  that  defendant  Intended  to  charge  him 
with  larceny  in  uttering  said  words." 

The  plaintiff  also  excepted  because  the 
court  charged  the  Jury:  "The  words  to  be 
slanderous  must  have  been  8i>oken  with  the 
Intent  to  charge  the  crime  of  larceny,  and 
the  words  used  under  the  circumstances  must 
be  so  understood  by  the  hearers."  The  Judge 
used  the  same  instructions,  that  there  must 
be  an  Intent  on  the  part  of  the  defendant  to 
charge  the  plaintiff  with  larceny,  In  instruct- 
ing the  Jury  on  the  second  and  third  Issues. 
This  presents  substantially  the  controversy 
submitted  on  appeal. 

The  proof  was  not  that  the  defendant  had 
used  the  word  "stole,"  but  that  he  said  to 
Cochrane  that  his  brother  had  "ketched  Mc- 
Call taking  some  pokes  of  cotton  out  of  his 
cotton  patch  the  night  before."  As  to  the 
second  issue,  Ferguson  testified  that  he  "told 
defendant  that  he  didn't  doubt  that  Thomas 
had  lost  the  cotton,  but  didn't  believe  that 
Dave  McCall  got  it,  to  which  defendant  re- 
plied, 'I  do,*  and  that  defendant  further  said, 
*I  believe  Dave  McCall  got  it,  for  Thomas 
said  he  had  seen  him  get  It'"  As  to  the 
third  Issue,  Simpson  testified  that  the  "de- 
fendant told  McCall  that  he  had  come  down 
to  make  up  with  him,"  and  said,  "  *Now,  we 
have  come  up  here  to  make  up  this  trouble 
f'.etween  you  and  Thomas  about  taking  Thom- 
as' cotton,'  to  which  McCall  replied,  *I  never 
took  any  cotton  from  Thomas,  or  any  one 


else.'  The  defendant  replied:  Thomas  saw 
you  take  it,  and  you  know  you  got  It.  Thom- 
as says  you  got  It'  And  McCall  replied  that 
he  didn't  get  it,  and  was  very  sorry  they  ac- 
cused him  of  getting  It,  and  he  had  not  taken 
cotton  from  any  one." 

If  the  evidence  had  been  that  the  words 
used  were  unequivocal  that  the  plaintiff  "had 
stolen  the  cotton,"  then  the  Judge  would  have 
been  Justified  in  charging  the  Jury  that  if 
they  believed  the  evidence  they  should  an- 
swer the  Issue  "Yes."  But  here  the  words 
proven  were  that  the  plaintiff  had  "taken  the 
cotton."  The  Judge  therefore  properly  charg- 
ed the  Jury  that  the  burden  was  upon  the 
plaintiff  to  find  whether  the  words.  In  view 
of  the  circumstances  under  which  they  were 
used,  naturally  Imported  that  the  persons 
spoken  of  had  committed  the  crime  of  lar- 
ceny, and  that  the  words  were  used  with  the 
Intent  to  charge  the  plaintiff  with  larceny  in 
uttering  said  words.  The  words  were  not 
an  express  charge  of  larceny,  because  a  *tak- 
Ing"  of  cotton  is  not  necessarily  larceny. 
Whether  the  use  of  that  word  was  intended 
to  convey,  under  the  surrounding  circum- 
stances, a  charge  that  the  defendant  had 
"stolen"  the  cotton  was  a  matter  which  was 
properly  left  to  the  Jury. 

In  Lucas  v.  Nichols,  52  N.  C.  86,  the  court 
said:  "The  words  used  being  ambiguous  and 
capable  of  a  double  construction,  it  was  prop- 
er for  the  Judge  to  leave  it  to  a  Jury  to  de- 
cide under  the  circumstances  whether  it  was 
Intended  thereby  to  charge  the  plaintiff  with 
a  crime.  The  plaintiff  contends  here  that 
this  well-settled  principle  is  not  in  point,  be- 
cause only  one  opinion  could  be  drawn  as  to 
the  meicning  of  the  language  used.  But  we 
do  not  think  so,  and  neither  did  the  Jury  to 
whom  the  matter  was  submitted.  They  have 
found,  as  a  matter  of  fact,  that  the  defend- 
ant did  not  Intend  to  charge  the  plaintiff  on 
either  occasion  with  larceny.  We  cannot 
know  how  far  the  Jury  may  have  been  influ- 
enced by  the  fact-  that,  if  the  defendant  in- 
tended to  charge  the  plaintiff  with  larceny, 
his  conduct  in  attempting  to  make  up  the 
matter  with  him  would  have  been  the  com- 
pounding of  a  felony,  and  therefore  that  it 
was  unlikely  that  he  charged  the  plaintiff 
with  the  felonious  taking  of  the  cotton. 

No  witness  testified  that  the  word  "steal" 
was  used  at  any  time,  but  In  all  the  conver- 
sations the  word  used  was  "take,"  or  "got," 
which  does  not  necessarily  Imply  a  'feloni- 
ous taking,"  and  as  to  the  surrounding  cir- 
cumstances there  is  the  fact  that  there  was 
an  attempt  by  the  defendant  and  his  broth- 
er to  settle  the  matter  by  getting  the  plaintiff 
to  pay  for  the  cotton.  There  is  also  the  tes- 
timony of  the  defendant  that  he  did  not  mean 
to  charge  the  plaintiff  with  stealing  the  cot- 
ton, and  did  not  think  that  the  plaintiff  had 
stolen  it,  and  had  never  told  any  one  that 
he  thought  the  plaintiff  had  stolen  the  cot- 
ton. In  Hampton  v.  Wilson,  15  N.  C.  470, 
Ruffln,  O.  J.,  said  that,  unless  the  words  used 
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could  bear  only  one  construction,  "It  was 
for  the  Jury  to  pass  upon  the  Intent,  to  be 
collected  from  the  mode,  extent,  and  cir- 
cumstances of  the  publication."  To  same  ef- 
fect is  Studdard  v.  Linville,  10  N.  C.  474, 
where  the  court  laid  down  the  rule :  "Words 
to  be  slanderous  must  be  spoken  with  an  in- 
tent to  slander,  and  must  be  so  understood 
by  the  hearer."  That  case  has  been  approv- 
ed i^  McBrayer  v.  Hill,  26  N.  C.  139;  Pugh 
Y.  Neal,  49  N.  C.  369. 

The  words  '*took"  and  "got"  being  sus- 
ceptible of  more  than  one  construction,  the 
court  properly  left  the  question  of  the  intent 
and  meaning  of  the  language  to  the  Jury  to 
say  whether  the  hearers  would  reasonably 
have  construed  them  as  charging  larceny  of 
the  cotton.  "Where,  in  an  action  for  slan- 
der, the  words  are  ambiguous;  but  admit  of 
filanderom  interpretation,  it  should  be  left 
for  the  jury  to  say,  under  all  the  circumstanc- 
es) what  meaning  was  intended."  Reeves  v. 
Bowden,  97  N.  C.  32,  1  S.  E.  549;  Lucas  v. 
Nichols-,  52  N.  C.  32.  The  intent  with  which 
the  words  were  used  was  left  to  the  Jury  In 
State  V.  Benton,  117  N.  C.  788,  23  S.  E.  432, 
Webster  v.  Sharpe,  116  N.  C.  470,  21  S.  E. 
912,  and  Hudnell  v.  Lumber  Ck).,  133  N.  G. 
169,  45  S.  E.  532. 

In  Wozellta  /v.  Hettrick,  93  N.  C.  13,  relied 
pn  .by  the  plaintiff,  the  defendant  admitted 
that  he  spoke  the  words  charged,  which  were 
slanderous  per  ,se,  and  the  court  held  that 
an  honest  belief  in  the  truth  of  the  charge 
w^s  not  a  defense,  and  could  be  considered 
lt>y  the  jury  only  in  mitigation  of  damages. 

In  the  recent  case  of  Fields  v.  Bynum,  72 
Si  E.  449,  at  this  term,  it  was  not  contended 
that  the  words  spoken  were  of  doubtful  im- 
port, as  in  this  case;  but  tbey  plainly  and 
unequivocally  charged  that  the  plaintiff. 
Fields,  in  the  nighttime,  had  burned,  not 
one,  but  two,  sawmills  of  the  defendant. 
The  language  there  used  is  set  out  in  the 
opinion  by  Mr.  Justice  Brown,  and  is  too 
plain  to  admit  of  any  doubt  as  to  its  mean- 
ing. It  was  not  even  contended  that  the 
words  were  not  actionable  per  se.  The  de- 
fense was  that  the  occasion  upon  which  they 
were  spoken  was  privileged.  The  difference 
between  that  case  and  this  Is"  plainly  mani- 
fested in  the  statement  of  facts. 

No  error. 

WALKER,  J.  (dissenting).  A  man's  inten- 
tion cannot,  in  the  nature  of  things,  have 
anything  to  do  with  the  slanderous  character 
of  his  words.  He  is  to  be  ;iudged  by  what 
his  words  mean,  and  not  by  what  his  secret 
intention  may  have  been.  The  law  gives  an 
action  for  slander  because  of  the  dangerous 
tendency  of  the  words.  You  violate  a  funda- 
mental maxim  of  the  law  when  you  say  that 
a  man  may  utter  words  which,  on  their  very 
face,  mean  one  thing,  defamatory  of  his 
neighbor,  and  yet  another,  because  he  <ild 
not  Intend  that  they  should  have  that  mean- 
ing.   It  18  not  his  Intent  that  does  the  harm. 


but  his  actual  words.  It  is  a  well-known  max- 
im of  the  law  that  a  man  Is  presumed  to 
Intend  the  natural  consequences  of  his  acts. 
It  ignores  his  hidden  purpose,  and  measures 
his  liability  by  what  he  has  done  or  said,  If 
it  is  Injurious  in  its  consequences.  His  se- 
cret intention  Is  something  Intangible,  and 
sometimes  unprovable,  and  he  must  there- 
fore be  held  to  have  meant  what  his  words 
import  If  the  doctrine  of  the  majority  Is 
to  be  declared  as  the  law,  a  man  may  utter 
words  outrageously  derogatory  of  his  neigh- 
bor, and,  unless  they  constitute  what  the 
law  regards  as  a  slander  per  se,  he  Is  not 
liable,  unless  he  had  the  bad  motive.  This 
cannot  be  the  law.  I  have  the  highest  au- 
thority for  saying  that  It  Is  not  "In  ac- 
tions for  defamation,  it  Is  Immaterial  what 
meaning  t^e  speaker  intended  to  convey.  He 
may  have  spoken  without  any  intention  of 
Injuring  another's  reputation,  but  if  he  has 
In  fact  done  so  he  must  compensate  the  par- 
ty. He  may  have  meant  one  thing  and  said 
another;  If  so,  he  Is  answerable  for  so  In-* 
adequately  expressing  his  meaning.  If  a 
man  in  jest  conveys  a  serious  imputation,  he 
jests  at  his  peril.  Or  he  may  have  used  am- 
biguous language  which,  to  his  mind,  was 
harmless,  but  to  which  the  bystanders  at- 
tributed a  most  injurious  meaning;  if  so,  he 
is  liable  for  the  injudicious  phrase  he  select- 
ed. What  was  passing  in  his  own  mind  is 
immaterial,  save  in  so  far  as  his  hearers 
could  perceive  it  at  the  time.  Words  cannot 
be  construed  according  to  the  secret  intent  of 
the  speaker.  'The  slander  and  the  damage 
consist  in  the  apprehension  of  the  hearers.' " 
Newell  on  Slander,  p.  301,  §  22. 

In  Belo  V.  Smith,  91  Tex.  221,  42  S.  W. 
850,  the  court  jBaid  substantially  that  In  aa 
action  for  using  defamatory  words  it  is  not 
so  much  the  idea  which  the  speaker  or  writer 
intends  to  convey,  as  what  he  does  in  fad 
convey.  If  the  language  used  may  import  a 
slanderous  charge,  its  meaning  must  be  as- 
certained from  the  words  as  commonly  nn-' 
derstood,  and  as  to  how  it  would  impress  the 
bystanders,  and  not  from  what  the  defend- 
ant Intended  by  it  The  Intention  of  the 
speaker  is  material,  not  on  the  question  of 
liability,  but  only  as  bearing  on  the  question 
of  damages.  The  cases  supporting  the  prin- 
ciple just  stated  are  very  numerous,  and 
emanate  from  courts  of  the  highest  author- 
ity upon  the  subject  King  v.  Sassamair 
(Tex.)  54  S.  W.  304;  Dunlevy  y.  Wolferman, 
106  Mo.  App.  46,  79  S.  W.  1165;  WUIiams  ▼• 
McKee,  98  Tenn.  139,  38  S.  W.  730;  Short  ▼. 
Acton,  33  Ind.  App.  361,  71  N.  E.  505;  Nlch* 
Olson  V.  Rust  (Ky.)  52  S.  W.  933;  Hamlin 
V.  FanU,  118  Wis.  594,  95  N.  W.  955;  Jack- 
son V.  Williams,  92  Ark.  486,  123  S.  W.  751, 
25  L.  K,  A.  (N.  S.)  840;  Hatch  ▼.  Potter,  2 
Gilman  (III.)  725,  43  Am.  Dec.  88;  Holmes  v. 
Jones,  147  N.  Y.  59,  41  N.  E.  409,  49  Am.  St 
Rep.  646.  In  Rodgers  v.  Kline,  56  Miss.  808, 
31  Am.  Rep.  389,  the  court  said;  "The  ab- 
sence of  this  intent  or  purpose  does  not  per 
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ie  exonerate  the  publishers  of  the  article 
from  responsibility,  If  in  fact  such  language 
was  used  in  it  as  would  inflict  an  illegal  in- 
Jury  on  plaintiff;  for  the  injury  to  him 
would  be  all  the  same,  whether  it  was  the 
result  of  design  on  the  part  of  defendants, 
or  of  their  carelessness- and  negligence/' 

I  have  not  discussed  the  question  whether 
the  words  used,  being  in  their  nature  an 
unequivocal,  though  not  direct,  charge  of 
larceny,  are  actionable  per  se.  There  is  au- 
thority for  saying  that  they  are,  and  similar 
words  have  been  held  to  constitute  slander 
per  se.  Estes  v.  Antrobus,  1  Mo.  197,  13  Am. 
Dec.  496;  Hinesley  v.  Sheets,  18  Ind.  App. 
612,  48  N.  B.  802,  63  Am.  St.  Rep.  356;  Alcorn 
T.  Bass,  17  Ind.  App.  500,  46  N.  E.  1024; 
Bomman  v.  Boyer,  3  Bin.  (Pa.)  515,  5  Am. 
Dec.  380.  In  Alcorn  v.  Bass,  supra,  the 
court  said:  "If  the  words  charged,  taken 
tn  connection  with  the  circumstances  under 
which  they  are  alleged  to  have  been  spoken, 
were  calculated  to  induce  the  hearers  to  sus- 
pect that  the  plaintiff  was  guilty  of  the  crime 
of  larceny,  they  were  actionable.  Drummond 
▼.  Leslie,  5  Blackf.  (Ind.)  453.  The  words 
alleged  to  have  been  sx>oken  by  appellant, 
'Well,  I  believe  you  took  It/  were  not  action- 
able per  se,  but  they  might  be  so  by  reason 
of  extrinsic  facts,  including  other  words 
spoken  in  the  same  conversation.**  See,  also, 
Wozelka  v.  Hettrick,  93  N.  C.  10,  which  seems 
to  be  practically  to  the  same  effect 

In  this  case,  the  words  uttered,  under  any 
possible  or  reasonable  construction  of  them, 
clearly  and  unmistakably  implied  a  charge 
of  slander,  and  they  present  a  very  aggravat- 
ed case.  The  use  of  them  was  the  equiva- 
lent of  saying  that  the  defendant  had  stolen 
the  com,  and  therefore,  they  amounted  to  a 
charge  of  larceny;  in  other  words,  they 
meant  that  the  plaintiff  had  committed  lar- 
ceny, and  nothing  else.  The  law  does  not 
permit  a  man  to  clearly  insinuate,  in  the 
presence  and  hearing  of  others,  and  In  the 
most  insulting  way,  that  his  neighbor,  who 
is  also  present,  has  stolen  corn,  and  excuse 
himself  because  he  did  not  say,  in  so  many 
words,  and  in  direct  and  positive  speech,  that 
he  had  stolen  it  The  insinuation,  under  the 
circumstances,  stands  for  the  express  charge, 
for  it  does  just  as  much  harm,  and  tends  to 
a  breach  of  the  peace.  If  a  fight  had  ensued, 
we  would  not  hesitate  to  hold  the  defendant 
guilty  of  an  affray,  because  of  the  provoca-: 
tion  he  gave.  I  cannot  well  distinguish  the 
words  in  this  case  from  those  which  were 
held,  at  this  term,  in  Fields  v.  Bynum,  156 
N.  C.  — ,  72  S.^B.  449,  to  be  actionable,  ex- 
cept in  this  respect :  That  they  are  more  of- 
fensive and  more  significant  of  a  purpose  to 
slander  and  defame  the  plaintiff.  In  that 
case  the  defendant  accused  the  plaintiff  of 
burning  the  mill,  and  added  that  his  neigh- 
bors believed  it,  as.  he  burnt  it  last  June; 
while  in  this  case  the  defendant  plainly  ac- 
'?used  the  plaintiff  of-  stealing  the  cotton,  if 
his  words  mean  anything  at  all.  What  were 
72  S.E.-^ 


they?  "I  have  been  over  to  my  brother 
Tom's,  helping  to  watch  his  cotton,  as  Dave 
McCall  has  been  taking  it."  That  his  broth- 
er had  caught  him  "taking  some  pokes  of 
cotton  out  of  the  patch  the  night  before.'* 
He  said  to  plaintiff  that  his  brother  had  told 
him  he  had  taken  the  cotton,  and  he  had  bet- 
ter fix  it  up.  This  was  in  the  presence  of 
Charles  Simpson.  Even  after  plaintiff  had 
denied  taking  the  cotton,  he  repeated  the 
charge  against  him,  saying,  "Thomas  saw 
you  take  it,  and  you  know  you  got  it,"  and 
upon  further  denial,  he  persisted  in  making 
the  accusation.  In  the  Fields  Case,  there 
was  no  more  unequivocal  charge  of  arson 
than  in  this  case  of  larceny.  In  both  cases, 
the  words  imputed  but  one  thing — the  perpe- 
tration of  a  felony;  in  the  one  case,  arson, 
and  in  the  other,  larceny — and  it  is  impossi- 
ble to  make  anything  else  out  of  them.  In 
the  Fields  Case,  the  words  were  not  privileg- 
ed because  of  the  time,  place,  and  manner 
of  using  them.  That  was  one  question  in  the 
case;  the  other  was  whether  they  were  ac- 
tionable, to  which  we  gave  an  affirmative  an- 
swer. 

But  it  Is  said  that  the  issues  submitted 
were  those  raised  by  the  plaintiffs  own  alle- 
gations and  the  denials  of  the  answers.  I  do 
not  so  understand  the  allegations  of  the 
complaint  The  words  are  set  out  with  an 
innuendo,  the  office  of  which  is  to  show  the 
meaning  and  application  of  the  charge,  and 
is  merely  explanatory  of  the  preceding  words. 
It  is  said  to  mean  no  more  than  "id  est" 
(that  is),  or  "scilicet"  (a  word  used  In  plead- 
ings, as  introductory  to  a  more  particular 
statement  of  matters  previously  mentioned 
in  general  terms).  Black's  Diet.  (1st  Ed.) 
626;  25  Cyc.  449.  It  is  intended  to  disclose 
the  injurious  sense  imported  by  the  charge. 
25  Cyc.  451.  Where  the  words  are  actionable 
per  se,  or  the  meaning  of  the  publication  is 
plain  and  unambiguous,  the  use  of  it  is  not 
required,  as  its  peculiar  function  is  to  point 
the  meaning  of  the  words.  It  has  no  refer- 
ence to  the  intention  of .  the  speaker  who 
made  the  charge.  It  is  what  he  says,  and  his 
words  mean,  and  not  what  he  intended,  that 
hurts,  or  makes  his  victim  smart  under  his 
plain  accusation,  and  so  it  has  been  said 
that  want  of  actual  intent  to  injure  fur- 
nishes no  legal  excuse.  Read,  then,  the  com- 
plaint in  the  light  of  these  principles,  and 
we  find  that  nothing  is  said  about  intent,  but 
everything  about  the  meaning  of  the  defend- 
ant's words,  if  it  was  necessary  to  explain 
that  which  was  perfectly  intelligible.  No 
reasonable  man  in  that  audience  could  have 
heard  the  words  without  knowing  instantly, 
and  without  the  trouble  of  thinking,  what 
the  defendant  meant  It  was  therefore  prej- 
udicial error  to  inject  into  the  issues  sub- 
mitted by  the  court  the  question  of  Intent 
The  court  should  have  accepted,  and  submit- 
ted to  the  jury,  the  issues  tendered  by  the 
plaintiff.  The  charge  also  was  erroneous,  in 
that  it  made  the  liability  of  the  defendant 
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turn  entirely  npon  the  intent  with  which  the 
words  were  used,  and  not  upon  their  mean- 
ing and  the  Impression  they  made,  and  were 
calculated  to  make,  upon  his  hearers;  or  at 
least  the  court  laid  too  much  emphasis  upon 
the  intent,  and  misled  the  Jury.  They  may 
have  found  the  words  to  have  been  slander- 
ous, and  yet  gave  the  verdict  against  the 
plaintiff,  because  they  did  not  find  that  he 
had  the  intent  to  slander.  This  error  In  the 
charge  is  the  subject  of  several  of  the  assign- 
ments of  error,  and  permeates  the  entire 
charge.  It  is  more  pronounced  in  the  in- 
struction that,  *'Words  to  be  slanderous,  must 
be  spoken  with  the  intent  to  charge  the 
crime  of  larceny,"  which  is  duly  excepted 
to  in  the  second  assignment  of  error.  I  do 
not  understand  that  to  be  the  law,  but  rath- 
er the  meaning  and  effect  of  the  words  which 
are  used,  without  regard  to  the  intent,  which 
would  not  injure,  if  the  words  had  not  been 
spoken. 

My  conclusion  is  that  tbere  should  be  a 
new  trial  for  the  alleged  error. 

HOKE,  J.,  concurs. 

(167  N.  C.  166)  ■««=■ 

PELTZ  et  al.  v.  BAILET. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1911.) 

JirSTICBS    OF    THE    PEACB    (§    155*)— APPKAT— 

Time  fob  Taking. 

Under  Revisal  1905,  i  COS,  requiring  an 
appeal  from  a  justice's  judgment  to  be  docketed 
at  the  next  ensuing  tenn  of  the  superior  court, 
as  construed  to  mean  the  nest  term  beginning 
more  than  10  days  after  rendition  of  the  Judg- 
ment appealed  from,  an  appeal  from  a  justice  8 
judgment,  rendered  July  22,  1910,  was  properly 
dismissed,  where  the  appeal  was  not  docketed 
until  March  27,  1911,  there  having  been  reg- 
ular terms  of  the  superior  court  in  July  and 
November,  1910.  since  the  only  case  in  which 
an  appeal  can  be  docketed  after  the  next  en- 
suing term  is  by  consent,  or  when  there  has 
been  no  laches  on  appellant's  part. 

[Eid.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §f  524-532 ;  Dec.  Dig.  § 
156.*] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Mitchell 
County;  Long,  Judge. 

Action  by  E.  Peltz  and  another  against  J. 
Hilton  Bailey.  From  an  order  dismissing 
defendant's  appeal  from  a  Justice's  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

W.  L.  Lambert,  CouncUl  &  Yount,  and 
Black  &  Bagland,  for  appellant  Chas.  BL 
Greene,  for  appellees. 

CLARK,  C.  J.  This  is  an  appeal  from  an 
order  dismissing  an  appeal  from  a  Justice  of 
the  peace.  The  Judge  finds  the  facts  as  fol- 
lows: 

The  Judgment  was  rendered  by  a  Justice  of 
the  peace  July  22,  1910.  The  defendant  ap- 
pealed, and  gave  notice  thereof  in  open 
court  The  Justice  was  doubtful  whether  hla 
fee  of  SO  cents  was  paid,  but  upon  conflicting 


evidence  the  court  found  that  it  was.  The 
next  term  of  the  superior  court  began  July 
25th,  and  the  next  r^ular  term  was  held  in 
November.  The  appeal  was  not  sent  up  till 
March  27,  1911.  At  November  term  the  de- 
fendant attended  court  hut  was  informed  by 
his  attorneys  that  the .  cause  could  not  be 
tried  at  that  term,  and  returned  home.  Nei- 
ther the  defendant  nor  his  counsel  asked  the 
clerk,  nor  examined  the  docket  at  that  term 
to  see,  whether  the  cause  was  docketed  or 
not;  nor  was  any  recordari  asked  for;  nor 
was  there  any  offer  at  that  term  to  docket 
the  case. 

The  appellee  has  rights,  as  well  as  the  ap- 
pellant The  failure  to  docket  the  appeal  in 
this  case  at  the  November  term  was  negli- 
gence on  the  part  of  the  appellant  which  en- 
titled the  appellee  to  have  the  appeal  dis- 
missed. This  point  has  been  so  often  held  by 
this  court  that  it  admits  of  a  mild  surprise 
that  it  can  again  be  presented.  In  Pants  Co. 
V.  Smith,  125  N.  C.  588,  34  S.  B.  552,  the  court 
held  that  an  appeal  from  a  Justice  of  the 
peace  should  be  dismissed,  on  motion  of  the 
appellee,  "if  not  docketed  for  trial  at  the 
next  succeeding  term  of  the  superior  court  if 
it  began  more  than  10  days  after  Judgment 
rendered."  The  court  further  said  that  this 
provision  of  the  statute  was  "reasonable,  in 
order  to  prevent  further  delay  and  put  an 
end  to  litigation  in  a  reasonable  time*' — cit- 
ing State  V.  Johnson,  109  N.  C.  852,  13  S.  E. 
843;  Ballard  v.  Gay,  108  N.  C.  544,  13  S.  B. 
207;  Davenport  ▼.  Grissom,  113  N.  C.  38,  18 
S.  E.  78. 

In  Davenport  v.  Grissom,  supra,  the  court 
held  that  an  appeal  from  the  Judgment  of  a 
Justice  of  the  peace,  r^idered  more  than  10 
days  before  the  next  ensuing  term  of  the 
superior  court  should  be  docketed  at  that 
term,  and  that  an  attempted  docketing  at  a 
subsequent  term  is  a  nullity.  Hence  that 
such  appeal  was  not  in  the  superior  court 
and  the  plaintiff  could  not  take  a  nonsuit 
In  that  case  the  court  held  that  the  Judge 
properly  held  that  he  *'had  no  discretion  to 
permit  the  appeal  to  be  docketed  at  a  subse- 
quent term  to  the  one  to  which  it  should 
have  been  returned.  The  appellant  had  his 
remedy  (if  in  no  default)  by  an  application 
for  a  recordari  at  the  first  ensuing  term  of 
the  superior  court  after  appeal  taken.  Being 
▼.  Railroad,  88  N.  C.  62."  This  case  has 
been  cited  since  with  approval.  Pants  Co.  v. 
Smith,  supra;  Johnson  v.  Andrews,  132  N. 
C.  380,  43  S.  E.  926;  Johnson  v.  Reformers, 

135  N.  C.  386,  47  S.  E.  463;  Blair  ▼.  Coakley, 

136  N.  C.  407,  48  S.  E.  804;  McKenzte  v. 
Development  Co.,  151  N.  O.  278,  66  &  B. 
1003. 

In  Johnson  t.  Andrews,  supra,  the  appel- 
lant was  held  excused,  because  the  return  to 
the  appeal  was  delivered  to  the  clerk,  and  50 
cents  was  paid  him  by  the  appellant  to  dock- 
et the  appeal,  and,  there  being  no  civil  dock- 
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et  made  np  at  that  term,  the  appellant  asked 
the  clerk  if  the  appeal  had  been  docketed, 
and  was  told  by  him  that  it  had  been;  hence 
the  appellant  was  in  no  default,  and  was  en- 
titled to  have  his  case  tried.  In  the  present 
case,  the  appellant  did  not  pay  the  clerk  for 
docketing  the  appeal,  and  made  no  inqniry 
as  to  whether  It  had  been  sent  up,  or  wheth- 
er it  had  been  docketed ;  and  neither  he  nor 
his  counsel  paid  any  attention  to  the  mat- 
ter. The  appellee  had  the  right  under  the 
statute  and  the  repeated  decisions  of  the 
court  to  consider  the  litigation  terminated. 

Eevisal  1906,  §  006,  requiring  an  appeal 
from  the  justice  of  the  peace  to  be  docketed 
at  the  next  ensuing  term  of  said  court  which 
the  court  has  held,  means  the  next  ensuing 
term  "which  begins  more  than  10  days  after 
the  Judgment  in  the  magistrate's  court";  and 
the  statute  provides  further  that  the  case 
shall  be  triable  at  such  first  term  of  the  su- 
perior court  at  which  the  appeal  is  required 
to  be  docketed.  The  courts  have  no  more 
right  to  dispense  with  such  requirement  as 
to  docketing  an  appeal  in  the  superior  court 
than  to  disregard  the  similar  provision  as  to 
docketing  an  appeal  in  this  court  To  fur- 
ther expedite  the  trial  of  appeals  from  Jus- 
tices, Revisal,  S  609,  provides  that  such  caus- 
es shall  be  tried  upon  the  original  papers. 
The  only  cases  in  which  an  appeal  can  be 
docketed,  either  In  the  superior  court  or  in 
this  court,  after  the  next  ^isulng  term  is 
when  there  has  been  no  laches  on  the  part  of 
the  appellant,  or  when  there  is  the  consent  of 
parties.  Jerman  t.  Oulledge,  129  N.  C.  242, 
39  S.  E.  83S. 

In  McKenzie  t.  Development  Co.,  151  N. 
G.  277,  ^  S.  E.  1003,  this  court  reviewed  the 
decisions  and  reaffirmed  the  ruling  that:  *'An 
appeal  from  a  justice  of  the  peace  must  be 
docketed  at  the  next  ensuing  term  of  the  su- 
perior court,  commencing  more  than  10  days 


after  the  notice  of  appeal.  An  attempted 
docketing  at  a  later  term  Is  a  nullity."  Re* 
visal,  §f  007,  608.  And  further  reiterated 
what  was  said  in  Pepper  v.  Clegg,  132  N.  C. 
316,  43  S.  E.  906:  "That  the  employment  of 
counsel  does  not  excuse  the  client  from  giv- 
ing proper  attention  to  the  case.  McLean  v. 
McLean,  84  N.  C.  366;  Vick  v.  Baker,  122  N. 
C.  98  [29  S.  B.  64] ;  Norton  v.  McLaurln,  125 
N.  C.  185  [34  S.  E.  269]"— to  which  was  added. 
"When  a  man  has  a  case  in  court,  the  best 
thing  he  can  do  is  to  attend  to  it." 

The  courts  have  sufficient  employment  to 
decide  the  cases  which  are  presented  to  them 
on  the  merits,  without  taking  up  valuable 
time  to  consider  pleas  to -excuse  the  negli- 
gence of  parties  who  do  iu)t  think  enough 
of  their  appeals  to  attend  to  them  in  the 
time  provided  by  statute.  After  such  time, 
the  appellee  is  entitled  to  consider  the  liti- 
gation at  an  end. 

The  judgment  dismissing  the  appeal  is  af- 
firmed. 


BROWN,  J.  (dissenting).  Upon  the  facts 
as  found  by  the  Judge  of  the  superior  court, 
the  defendant  took  an  appeal  in  open  court 
from  the  Judgment  rendered,  and  paid  the 
fees  of  the  Justice  of  the  peace  fixed  by  law, 
and  demanded  that  the  transcript  be  for- 
warded to  the  superior  court.  This  was  not 
done.  I  think  the  defendant  did  all  the  law 
required  of  him,  and  that  it  was  the  duty 
of  the  Justice  to  forward  the  appeal  with- 
out further  request  Having  done  all  the  law 
required,  I  think  the  defendant  ought  not 
to  be  charged  with  the  Justice's  neglect,  and 
that  the  case  should  be  docketed  as  upon 
recordari.  Where  there  is  no  substantia] 
negligence  upon  part  of  a  litigant,  his  cause 
should  not  be  dismissed.  The  law  favors  tri- 
als upon  the  merits. 
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CURRIB  et  al.  t.  GOLCONDA  MIN.  &  AHLL. 

OO.  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1911.) 

1.  JuDOiOBNT  (S  153*)— Setting  Aside— Time 

FOR  Application. 

Where  a  default  judgment  in  a  suit  where 
service  was  by  publication  was  entered  in 
A^ril,  1910,  defendants  whose  motion  to  set 
aside  such  judgment  was  made  returnable  to 
the  July  term,  1911,  were  not  entitled  to  relief 
because  of  excusable  neglect,  since  the  motion 
was  not  made  within  12  months  from  the  ren- 
dition of  the  judgment,  nor,  having  had  notice 
of  the  judgment  more  than  one  year  before 
moving  for  leave  to  defend,  are  they  then  enti- 
tled to  relief  under  Revisal  1905,  §  449,  allow- 
ing defendant  against  whom  judgment  has  been 
rendered  upon  service  by  publication  to  defend 
that  judgment  upon  good  cause  shown. 

[E>d.   Note. — For  other  cases,   see  Judgment, 
Dec.  Dig.  i  153.*] 


2.  Judgment  (§§  354,  379,  386*)  — Setting 
Aside— **IsBEGUULB  Judgment.'* 

An  irregular  judgment  is  one  rendered  con- 
trary to  the  course  and  practice  of  the  courts, 
and  may  be  set  aside  within  a  reasonable  time 
and  upon  showing  a  meritorious  defense. 

[Eid.  Note.— For  other  cases,  see  Judgment, 
D«c.  Dig.  §§  354,  379,  38e.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3768.] 

8.  Corporations  (§  641*)— Statutory  Pro- 
visions—Publication OR  Other  Notice- 
Service  ON  Secretary  of  State. 

Revisal  1905,  §  1243,  which  provides  for 
personal  service  on  corporations  having  prop- 
erty or  doing  business  in  the  state  by  leaving  a 
true  copy  of  the  summons  with  the  Secretary 
of  State,  is  valid. 

[B3d.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  §  641.*] 

4.  Process  (§  106*)— Publication  or  Other 
Notice— Mode  and  Sufficiency. 

Publication  of  summons  and  notice  of  at- 
tachment was  not  irregular  because  commenced 
within  30  days  from  the  time  of  issuing '  the 
summons,  nor  was  it  necessarv  that  the  service 
thereof  should  be  complete  10  days  befoi^e  the 
term  of  court  to  which  it  was  returnable. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  §  133;   Dec.  Dig.  §  106.*] 

5.  Pleading  (§  301*)— Verification. 

A  complaint  in  a  suit  against  a  nonresident 
corporation  against  whom  there  was  only  serv- 
ice by  publication,  verified  by  plaintiff's  sworn 
statement  that  the  complaint  was  true  of  his 
own  knowledge,  except  as  to  that  part  stated 
to  be  upon  belief,  witnessed  and  signed  by  a 
justice  of  the  peace,  is  a  sufficient  compliance 
with  the  statute,  though  it  is  not  subscribed  by 
the  affiant 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  318,  892-897,  904-906 ;  Dec.  Dig. 
i  301.»] 

d.  Judgment  (S  17*)— Nonresident  Defend- 
ant—Process— Publication  . 

In  the  absence  of  an  attachment  levied  up- 
on property  of  a  nonresident  within  the  state, 
an  attempt  at  service  by  publication  does  not 
authorize  personal  judgment,  and  is  ineffective 
for  any  purpose. 

[Eid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  25-33;   Dec.  Dig.  §  17.»] 

7.  Judgment  (I  17*>— Process— Aitachment 
—Personal  judgment. 

Where  an  attachment  has  issued,  or  the 
res  has  otherwise  been  brought  within  its  con- 


ftrol,  the  court  acquires  jurisdiction  as  against 
a  nonresident  defendant  only  to  the  extent  that 
the  res  will  satisfy  the  plaintiffs  recovery,  and 
any  general  or  personal  judgment  beyond  that 
is  irregular. 

[Ed,  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  S§  29^3;    Dec.  Dig.  §  17.»] 

a  Garnishment  (§  81»)— Property  Subject 
—Debt  of  Nonresident  to  Nonresident. 
Where  a  corporation  doing  business  in  this 
state  and  its  president  are  both  nonresidents, 
a  debt  of  the  corporation  to  the  president  is 
not  property  of  his  subject  to  attachment  in 
this  state. 

[Eld.  Note.— For  other  cases,  see  OamishmenL 
Cent.  Dig.  §§  146,  147;   Dec.  Dig.  i  81.»] 

9.  Corporations  (§  675*)— Default  Judg- 
ment—Pleading to  Sustain  Judgment. 

Summons  in  an  action  against  a  corporation 
and  its  president,  both  nonresidents,  was  served 
by  leaving  a  copy  with  the  Secretary  of  State, 
and  also  -by  publication,  and  property  of  the 
corporation  in  this  state  was  attached.  The 
complaint  alleged  a  promise  upon  the  part  of 
the  president  to  pay  the  plaintiffs  $5,000  upon 
certain  conditions,  performance  of  such  condi- 
tions, and  that  the  corporation  had  promised 
to  pay  the  president  $lS,000  under  a  contract 
made  for  the  benefit  of  the  plaintiffs  to  the 
amount  of  their  debt,  and  an  assignment  to 
plaintiffs  of  such  debt  to  the  extent  of  their 
claim  against  the  president  but  did  not  allege 
any  promise  by  the  corporation  to  pay  the  plain- 
tiffs, or  that  it  had  notice  of  the  assignment 
to  the  plaintiffs,  and  did  not  negative  an  un- 
certainty in  the  amount  of  the  company's  lia- 
bility; and  the  contract  between  the  president 
and  the  corporation,  made  a  part  of  the  com- 
plaint, showed  a  provision  made  therein  for  the 
payment  of  the  $18,000,  but  the  complaint  con- 
tained no  allegation  as  to  what  was  done  un- 
der it.  Held  that,  as  the  amount  for  which  the 
defendant  corporation  would  be  liable  was  not 
made  certain  by  the  complaint,  the  plaintiffs 
were  not  entitled  to  judgment  by  default  final 
therein^  and  that  such  judgment  was  irregular. 

[Ed.  Note. — For  other  cases,  see  Corpora tiona» 
Dec.  Dig.  {  675-*] 

10.  Judgment  (§  154*)— Default  Judgment 
—Setting  Aside  Judgment— Parties  on 
Application. 

On  application  by  a  nonresident  corpora- 
tion to  set  aside  a  default  judgment  whereby 
its  property,  seized  under  an  attachment  has 
been  sold  and  a  deed  made  to  a  bona  fide  pur- 
chaser, such  purchaser  is  a  proper  party  to  the 
proceeding. 

[Ed.  Note. — For  other  cases;  see  Judgment. 
Cent  Dig.  §  305;    Dec.  Dig.  i  154.*] 

11.  Appearance  (§  9*)— Acts  Constituting 
Default  Judgment— Motion  to  Open — 
Request  to  Answer. 

Where  defendants  in  their  application  to 
have  a  judgment  by  default  final  set  aside  ask- 
ed to  be  allowed  to  answer,  such  request  was 
equivalent  to  a  general  appearance  by  both. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  §§  42-52;   Dec.  Dig.  i  9.*] 

Appeal  from  Superior  Court,  Montgomery 
County;   Daniels,  Judge. 

Suit  by  J.  C.  Currle  and  others  against 
the  Golconda  Mining  &  Milling  Company  and 
O.  M.  Allen,  Jr.  Judgment  for  plaintiffs 
by  default,  and  motion  by  defendants  to 
set  aside  judgment  Judgment  set  aside  for 
irregularity,  and  plaintiffs  appeal.    Afllrmed. 
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This  Is  a  motion  to  set  aside  a  Judgment 
for  irregularity. 

The  summons  was  issued  on  the  3d  day  of 
March,  1910,  against  the  Golconda  Mining  & 
Milling  Company  and  O.  M.  Allen,  Jr.  Both 
defendants  were  nonresidents,  and,  as  far 
as  the  record  discloses,  the  only  property 
owned  by  the  said  Allen  is  a  debt  of  $18,- 
000  due  him  by  said  Golconda  Company, 
which  is  a  corporation  owning  property  In 
this  state,  but  not  doing  business  therein 
when  the  action  was  commenced.  A  war- 
rant of  attachment  was  Issued  at  the  time 
of  the  issuing  of  the  summons,  and  the  re- 
turn thereon  shows  that  it  was  levied  on 
said  debt  of  $18,000  and  on  the  property  of 
said  corporation.  A  copy  of  the  summons 
against  the  Golconda  Company  was  left  with 
the  Secretary  of  State  in  accordance  with 
Rev.  §  1243,  on  March  19,  1910.  An  order 
of  publication  of  summons  and  of  the  at- 
tachment was  procured  against  both  defend- 
ants on  the  15th  day  of  March,  1910.  The 
publication  began  on  the  24th  day  of  March, 
1910,  and  was  continued  once  a  week  for 
four  weeks,  the  last  publication  being  on 
April  14,  1910.  The  term  of  court  at  which 
the  judgment  was  rendered  began  on  the 
18th  day  of  April,  1910.  Within  the  first 
three  days  of  said  term,  the  plaintiffs  filed 
their  complaint,  with  the  following  form 
of  verification  thereon:  "J.  C.  *Currie,  one 
of  the  plaintiffs,  being  duly  sworn,  deposes, 
and  says  that  the  foregoing  complaint  is 
true  of  his  own  knowledge,  except  as  to 
those  matters  and  things  therein  stated  on 
Information  and  belief,  and  as  to  those  he 
believes  it  to  be  true.  Witness  my  hand, 
this  18th  day  of  April,  1910.  Hiram  Free- 
man, Justice  of  the  Peace." 

They  allege  as  to  the  defendant  Allen  a 
promise  to  pay  them  $5,000  as  the  ptirchase 
price  of  certain  property  on  certain  condi- 
tions, and  that  the  conditions  have  been  per- 
formed. They  also  allege :  That  said  prop- 
erty was  sold  by  said  Allen  to  the  Golconda 
Company,  and  that  it  Is  indebted  to  him  in 
the  sum  of  $18,000  for  the  same,  and  that 
the  purchase  price  of  $5,000  agreed  to  be 
paid  by  the  defendant  O.  M.  Allen,  Jr.,  to 
the  plaintiffs  for  their  Interests  in  the  tracts 
of  land  aforesaid  was  included  in  the  $18,- 
000  agreed  to  be  paid  by  the  defendant  the 
Golconda  Mining  &  Milling  Company  to  the 
said  Allen  for  the  purchase  price  of  said 
tracts  of  land,  and  the  said  Allen  in  secur- 
ing said  agreement  from  the  defendant  the 
Golconda  Mining  &  Milling  Company  to  pay 
the  $18,000  purchase  price  of  said  property, 
became  the  agent  or  trustee  of  the  plaintiffs 
to  the  extent  of  $5,000  of  said  purchase  price 
agreed  to  be  paid  by  the  defendant  the  Gol- 
conda Mining  &  Milling  Company  for  said 
property,  and  said  indebtedness  of  the  de- 
fendant the  Golconda  Mining  &  Milling  Com- 
pany to  the  defendant  O.  M.  Allen,  Jr.,  was 
contracted  for  the  benefit  of  the  said  plain- 


tiffs to  the  extent  of  $5,000  of  said  $18,000, 
and  in  pursuance  of  the  agreement  here- 
inbefore alleged  and  the  agreement  referred 
to  herein  as  "Etichibit  A,"  and  the  defendant 
the  Golconda  Mining  &  Milling  Company 
thereby  became  liable  to  the  plaintiffs  in 
the  said  sum  of  $5,000  for  the  purchase 
price  of  the  interests  of  the  plaintiffs  in 
and  to  the  lands  and  property  hereinbefore 
set  forth.  That  thereafter  the  defendant  O. 
M.  Allen,  Jr.,  pursuant  to  the  agreement 
hereinbefore  set  forth,  assigned,  transferred, 
and  set  over  to  the  plaintiffs  the  indebtedness 
due  from  the  defendant  the  Golconda  Mining 
&  Milling  Company  to  the  defendant  O.  M. 
Allen,  Jr.,  for  the  purchase  price  of  said 
tracts  of  land,  as  aforesaid,  to  the  extent 
of  $5,000  thereof,  with  interest  on  the  same 
from  the  time  the  defendants  the  Golconda 
Mining  &  Milling  Company  and  O.  M.  Allen, 
Jr.,  are  due  and  owing  to  the  plaintiffs  the 
said  sum  of  $5,000,  with  Interest  thereon 
from  the  said  19th  day  of  January,  190^. 
until  paid. 

Upon  the  hearing  of  the  motion,  the  fol- 
lowing Judgment  was  rendered: 

"This  cause  coming  on  to  be  heard  upon 
the  motion  of  the  defendants  to  set  aside 
the  judgment  rendered  herein  at  April  term, 
1910,  of  Montgomery  superior  court,  and  be- 
ing heard  upon  the  complaint  and  affidavits 
filed  by  the  parties,  the  court  finds  tjie  fol- 
lowing facts:     ^ 

"First.  That  judgment  by  default  final  was 
rendered  in  this  action  at  April  term,  1910, 
of  said  court,  and  that  motion  to  set  aside 
the  said  judgment  was  made  returnable  to 
July  term,  1911,  of  said  court,  and  the  s^id 
motion  was  continued  by  consent  and  heard 
at  Lexington,  in  the  county  of  Davidson, 
on  this  the  21st  day  of  August,  1911. 

"Second.  That  service  of  summons  in  the 
case  was  made  upon  the  defendants  through 
^he  Secretary  of  State  and  also  by  publica- 
tion, but  publication  of  summons  and  no- 
tice of  attachment  by  publication  were  be- 
gun immediately  after  the  summons  issued, 
and  not  after  30  days  from  the  Issuing  of 
isaid  summons. 

"Third.  That  the  plaintiffs  at  the  return 
term  of  the  summons  in  this  action  o^ered 
testimony  as  to  the  proof  of  the  claims  set 
lap  in  the  complaint 

"Fourth.  That  .the  defendants  have  a  good 
and  meritorious  defense  to  the  action  of 
the  plaintiffs. 

"Fifth.  That  as  to  the  first  cause  of  action 
the  complaint  -does  not  set  forth  a  contract 
between  the  plaintiffs  and  the  defendant  cor- 
poration with  sufiScient  definiteness  and  cer- 
tainty and  of  the  nature  and  character  re- 
quired by  the  statute  for  the  rendition  of  a 
judgment  by  default  final  at  the  return  term. 

"Sixth.  That  the  defendant  O.  M.  Allen  at 
the  time  referred  to  in  the  complaint  after 
the  organization  of  the  defendant  corpora- 
tion was  the  president  of  said  corporation. 
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"Seyenth.  That  as  to  the  first  and  second 
causes  of  action,  the  complaint  sets  forth  a 
contract  between  the  plaintiffs  and  the  de- 
fendant O.  M.  Allen,  Jr.,  with  sufficient  def- 
Initeness  and  certainty  and  of  the  nature  and 
character  required  by  law  for  the  rendition 
of  a  judgment  by  default  final  as  against 
said  defendant  Allen. 

"Eighth.  That  AprU  term,  1910,  of  Mon^ 
gomery  superior  court  began  on  the  18th  day 
of  April,  1010.    ♦    ♦    ♦ 

'*Tenth.  That  this  action  was  begun  In  the 
superior  court  of  Montgomery  county,  N.  C, 
on  the  3d  day  of  March,  19ip,  the  sum- 
mons issued  therein  being  returnable  to  AprU 
term,  1910,  of  said  court,  the  summons  In 
said  case  being  Issued  both  to  Montgomery 
county  and  to  Wake  county.  That  the  sum- 
mons Issued  to  the  sheriff  of  Montgomery 
county  was  returned,  'No  officer  or  agent  of 
the  defendant  the  Golconda  Mining  &  Mill- 
ing Ck)mpany  upon  whom  process  against  the 
defendant  can  be  served  can  be  found  In 
Montgomery  county,'  and  sunmions  Issued  to 
the  sheriff  of  Wake  county  was  served  by 
the  sheriff  of  said  county  on  March  19,  1910, 
as  shown  by  the  return  thereon  made  by 
leaving  a  true  copy  of  the  summons  with  J. 
Bryan  Grimes,  Secretary  of  State  of  the 
state  of  North  Carolina,  and  by  paying  him 
50  cents  at  the  Instance  of  the  plaintiffs  In 
said  cause.  That,  upon  affidavits  made  as 
shown  by  the  Judgment  roll  In  said  action, 
the  summons  and  notice  of  the  issues  of  the 
warrant  of  attachment  therein  was  also  serv- 
ed by  publication  as  shown  by  said  judgment 
roll,  and  a  warrant  of  attachment  was  Is- 
sued against  said  defendant  the  Golconda 
Mining  &  Milling  Company  on  the  16th  day 
of  March,  1910,  which  said  warrant  was  on 
the  17th  day  of  March,  1910,  levied  by  the 
sheriff  of  Montgomery  county  upon  the  prop- 
erty described  and  referred  to  In  the  judg- 
ment rendered  in  this  cause  and  the  com- 
plaint herein  filed,  and  that  thereafter  and 
within  five  days  from  said  levy  said  levy 
was  certified  by  the  said  sherlfT  to  the  clerk 
of  the  superior  court  of  Montgomery  county, 
and  the  same  was  docketed  on  the  judgment 
docket  of  said  court  as  shown  by  the  judg- 
ment roll  in  this  action.  That  within  the 
first  three  days  of  the  April  term,  1910,  of 
the  superior  court  of  Montgomery  county,  it 
being  the  term  to  which  said  summons  were 
returnable,  the  plaintiffs  filed  the  complaint 
appearing  In  the  judgment  roll  and  record, 
and  there  was  no  answer  filed  to  the  same 
during  said  term.  That  the  plaintiffs  moved 
for  judgment  upon  said  complaint  by  default 
for  want  of  an  answer  immediately  before 
the  adjournment  of  said  April  term,  1910, 
of  said  court,  and  offered  evidence  to  estab- 
lish the  claims  and  demands  of  the  plaintiffs, 
and  the  judgment  appearing  in  the  judgment 
roll  in  this  cause  in  favor  of  the  plaintiffs 
and  against  the  defendants  was  rendered  by 
the  court  at  said  term. 


«i 


Eleventh.  That  the  Golconda  Mining  & 
Milling  Company,  defendant,  is  a  foreign 
corporation,  created  and  organized  under  the 
laws  obtaining  in  the  District  of  Columbia, 
in  the  United  States,  and  on  or  about  the 
11th  day  of  September,  1905,  became  the 
owner  of  the  real  estate  described  in  the 
complaint  in  this  cause  by  a  deed  executed  to 
it  by  the  defendant  Oscar  M.  Allen,  Jr.,  and 
his  wife,  Luclle  D.  Allen,  which  said  deed 
was,  after  probate,  recorded  in  the  office  of 
the  register  of  deeds  of  Montgomery  county 
in  Book  of  Deeds  No.  43,  at  page  490.  That 
thereafter  the  said  defendant  the  Golconda 
Mining  &  Milling  Company  began  to  do  busi- 
ness in  the  county  of  Montgomery,  in  the 
state  of  North  Carolina,  and  purchased  cer- 
tain machinery  and  proceeded  to  make  cer- 
tain excavations  and  sink  certain  shafts 
upon  the  real  estate  aforesaid  referred  to, 
and  operated  its  property  for  the  purpose  of 
mining  for  gold  and  other  minerals  thereon» 
and  continued  to  operate  said  mine  and  en- 
gage in  business,  as  aforesaid,  in  said  county 
of  Montgomery  and  state  of  North  Carolina 
until  about  the  year  1907,  when  it  ceased  to 
operate  its  mine  and  discontinued  the  work- 
ing and  development  of  its  mine  and  proper- 
ty, and  has  not  worked  or  operated  the  mine 
and  property,  and  has  not  worked  or  operat- 
ed the  mine  since  the  year  of  1907,  and  has 
not,  since  that  time;  worked  or  developed 
said  mine  to  any  extent  whatever.  That  the 
said  defendant  the  Golconda  Mining  &  Mill- 
ing Company  has  at  no  time  filed  in  the  of- 
fice of  the  Secretary  of  State  of  the  state  of 
North  Carolina  a  copy  of  its  charter  or  arti- 
cles of  agreement,  attested  by  its  president 
and  secretary,  under  its  corporate  seal,  and 
a  statement,  attested  in  like  manner,  of  the 
amount  of  its  capital  stock  authorized,  the 
amount  actually  issued,  the  principal  office 
of  this  corporation  in  this  state,  and  the 
name  of  the  agent  in  charge  of  said  office^ 
the  character  of  the  business  which  it  trans- 
acts, and  the  names  and  post-office  addresses 
of  its  officers  and  directors,  as  required  by 
law,  and  has  not  since  the  year  1907  had  an 
officer  or  agent  in  the  state  of  North  Caro- 
lina upon  whom  process  in  all  actions  or  pro- 
ceedings against  it  can  be  served,  as  requir- 
ed by  law. 

"Twelfth.  That  the  defendant  the  Golcon- 
da Mining  &  Milling  Company  had  actual 
knowledge  of  the  bringing  of  this  action  for 
some  time  prior  to  the  taking  of  the  judg- 
ment herein  at  the  April  term,  1910,  of  the 
superior  court  of  Montgomery  county,  and 
said  defendant  had  actual  knowledge  of  the 
judgment  so  rendered  herein  at  said  AprU 
term,  1910,  for  more  than  one  year  before 
serving  the  notices  in  this  cause  that  it 
would  move  to  set  aside  said  judgment  and 
before  making  said  motion. 

"Thirteenth.  That  the  complaint  appearing 
in  the  judgment  roll  and  record  was  actual- 
ly sworn  to  by  J.  C.  Currie,  one  of  the  plain- 
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tiffs,  as  set  forth  In  the  affidavit  attached  to 
the  complaint  on  the  day  It  bears  date,  be- 
fore Hiram  Freeman,  a  justice  of  the  peace 
of  Montgomery  county,  N.  C,  who  was  duly 
authorized  to  administer  such  oath  shown 
by  affidavits  filed  upon  the  hearing  of  this 
motion,  but  at  the  time  judgment  by  default 
was  rendered  no  certificate  or  jurat  appear- 
ed to  the  verification,  except  what  appears 
on  the  face  of  the  complaint 

"Fourteenth.  That  since  the  rendition  of 
the  judgment  herein  at  April  term,  1910,  of 
the  superior  court  of  Montgomery  county, 
.execution  duly  issued  thereon,  and  by  virtue 
thereof  the  sheriff  of  Montgomery  county,  to 
whom  said  execution  was  issued  and  deliv- 
ered, sold  the  real  estate  described  in  the 
complaint  in  this  cause  pursuant  to  the  man- 
date of  said  execution  and  deed  made  to  the 
purchaser. 

"Fifteenth.  That  the  Pittman-McDonald 
and  Black  warranty  deeds,  referred  to  in 
'£:xhiblt  A,'  attached  to  the  complaint,  were 
actually  executed  and  delivered  to  O.  M.  Al- 
len, Jr.,  and  conveyed  the  lands  referred  to 
in  said  contract 

"Upon  the  foregoing  findings  of  fact,  the 
court  adjudges  that  the  judgment  by  default 
final  rendered  in  this  cause  was  and  Is  ir- 
regular, and  not  taken  according  to  the  reg- 
ular course  and  practice  of  the  court,  and 
the  said  judgment  Is  hereby  set  aside,  and 
the  defendants  allowed  to  answer  the  com- 
plaint" 

The  plaintiff  excepted  and  appealed. 

U.  L.  Spence,  for  appellants.  T.  J.  Jerome 
and  J.  A.  Spence,  for  appellees. 

ALLEN,  J.  [1]  The  defendants  are  not 
entitled  to  relief  on  the  ground  of  excusable 
neglect,  because  the  motion  was  not  made 
within  12  months  from  the  rendition  of  the 
judgment  (Clement  v.  Ireland,  129  N.  C:  220, 
89  S.  E.  838;  Insurance  Co.  v.  Scott,  136  N. 
C.  157,  48  8.  E.  581),  nor  under  Rev.  §  449, 
allowing  a  defendant  against  whom  a  judg- 
ment has  been  rendered  ui>on  service  by  pub- 
lication to  defend  after  judgment  upon  good 
cause  shown,  because  more  than  12  months 
had  elapsed  after  notice  of  the  judgment  be- 
fore any  notice  of  the  motion  Issued.  They 
must  therefore  rely  upon  the  right  to  have 
the  judgment  set  aside  upon  the  ground  that 
It  is  irregular. 

[2]  An  irregular  judgment  is  one  render- 
ed contrary  to  the  course  and  practice  of 
the  courts,  and  may  be  set. aside  within  a 
reasonable  time,  and  upon  showing  a  meri- 
torious defense.  Scott  v.  Life  Ins.  Co.,  137 
N.  0.  520,  50  S.  E.  221.  We  must  then  in- 
quire into  the  regularity  of  the  proceeding. 

[S]  The  summons  was  duly  served  on  the 
•corporation  under  section  1243  of  the  Revis- 
al,  and  also  by  publication.  The  section  of 
the  Revisal  referred  to  provides  for  personal 
«ervioe  on  corporations  **havlng  property  or 


doing  business  in  this  state**  by  leaving  a 
true  copy  of  the  summons  with  the  Secre- 
tary of  State,  and  it  appears  that  the  Grol- 
conda  Company  had  property  In  the  state, 
and  that  a  copy  of  the  summons  was  left 
with  the  proper  officer  on  the  19th  of  March, 
1910.  A  statute  similar  to  this  has  been 
held  valid.  Fisher  v.  Insurance  Co.,  136  N. 
a  222,  48  fi.  E.  667. 

[4]  The  publioation  of  the  summons  and 
attachment  was  not  irr^^ilar  because  com- 
menced within  30  days  from  the  time  of 
issuing  the  summons  (Best  v.  British  &  Am. 
Co.,  128  N.  C.  351,-  38  S.  E.  923;  Grocery  Co. 
V.  Bag  Co.,  142  N.  C.  174,  55  S.  E.  90,  the 
last  case  overruling  McQure  v.  Fellows,  131 
N.  C.  509,  42  S.  E.  951),  and  it  was  not  nec- 
essary that  the  service  thereof  should  be 
complete  10  days  before  the  AprH  term  of 
court  (Guilford  v.  Georgia  Ck>.,  109  N.  C. 
310,  13  S.  E.  861).  The  same  principles  ap- 
ply to  the  service  by  publication  on  the  de- 
fendant Allen,  except  in  one  particular,  to 
which  we  will  hereafter  refer. 

[6]  The  verification  of  the  complaint  is  a 
substantial  compliance  with  the  statute,  and 
it  sufficiently  appears  that  the  plaintiff  was 
sworn,  and  by  an  officer  authorized  to  ad- 
minister oaths.  It  was  not  necessary  that 
it  should  be  subscribed.  Alford  v.  McCor- 
mick,  90  N.  C.  153.  As  against  the  defend- 
ant Allen,  the  complaint  alleges  an  express 
promise  to  pay  a  sum  certain,  and.  If  there 
had  been  personal  service  of  summons,  the 
plaintiff  would  have  been  entitled  to  judg- 
ment by  default  final  against  him.  Hart- 
man  V.  Farrier,  95  N.  C.  178;  Scott  ▼•  Life 
Ass'n,  137  N.  C.  522,  50  S.  E.  221. 

[6]  There  was,  however,  no  personal  serv- 
ice on  him,  and,  as  he  was  a  nonresident 
jurisdiction  could  only  be  had  by  levying 
the  attachment  on  property  belonging  to 
him  in  this  state,  and,  when  thus  obtained, 
it  would  not  authorize  a  personal  judgment 
against  him.  Wlnfree  v.  Bagley,  102  N.  C. 
515^  9  S.  E.  198;  GU)odwin  v.  Cnaytor,  137  N. 
C.  230,  49  S.  E.  173,  67  L.  R.  A.  209,  107 
Am.  St  Rep.  479;  May  v.  Getty,  140  N.  C. 
318^  53  S.  E.  75;  Lemly  t.  Ellis,  143  N.  0. 
213,  55  S.  B.  629. 

[7]  These  cases  fully  sustain  the  proposi- 
tions that  in  the  absence  of  an  attachment 
levied  upon  property  of  a  nonresident  with- 
in the  state,  an  attempt  at  service  by  publi- 
cation is  ineffective  for  any  purpose,  and 
that  "the  court  acquires  jurisdiction  where 
an  attachment  has  issued  or  the  res  has  oth- 
erwise been  brought  within  its  control  only 
to  the  extent  that  the  res  will  satisfy  the 
plaintiff's  recovery,  and  no  general  or  per- 
sonal Judgment  will  be  binding  beyond 
that**  Lemly  t.  EUils,  supra.  Applyiug 
these  principles  to  the  judgment  against  the 
defendant  Allen,  it  must  be  held  to  be  ir- 
regular, because  a  personal  judgment  was 
rendered  against  him,  which  might,  however, 
be  treated  as  an  adjudication  of  the  amount 
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fonnd  to  be  due,  and  not  a  Judgment  for  Its 
recovery  (Goodwin  v.  Claytor,  137  N.  C. 
230,  49  S.  E.  173,  67  L.  R.  A.  209,  107  Am. 
St.  Rep.  479),  and  for  the  further  and 
stronger  reason  that  the  attachment  was 
not  levied  on  any  property  belonging  to  him 
situate  In  this  state. 

[8]  It  Is  not  alleged  that  the  defendant 
'  Allen  has  any  Interest  In  the  property  of 
the  Grolconda  Company,  and  the  only  prop- 
erty belonging  to  him  referred  to  in  the  at- 
tachment is  the  debt  of  the  company  to  him. 
He  and  the  company  are  outside  of  the 
state,  and  nonresidents,  and  the  debt  cannot 
be  property  of  his  In  this  state. 

The  case  of  the  Oolconda  Company  rests 
on  different  facts.  The  summons  as  to  this 
defendant  was  served  by  leaving  a  copy  with 
the  Secretary  of  State,  and  also  by  publica- 
tion, and  the  attachment  was  levied  on  prop- 
erty of  the  defendant  in  this  state. 

[9]  If,  then,  the  complaint  is  sufficient  to 
sustain  a  judgment  by  default  final,  the 
judgment  as  to  this  defendant  Is  regular, 
and  otherwise  not.  As  was  said  in  Junge 
V.  McKnight,  137  N.  C.  286,  49  S.  E.  474: 
"The  plaintiff  must  be  careful  to  draw  his 
judgment  when  by  default  final,  according 
to  the  right  arising  upon  the  case  stated 
by  the  complaint,  'because  the  defendant  1& 
concluded  by  the  decree,  so  far  at  least  as 
it  is  supported  by  the  allegations  of  the  bill.* 
If  the  decree  or  judgment  do  not  conform 
to  this  well-settled  principle,  if  It  give  relief 
in  excess  of  or  of  a  different  character  from 
that  to  which  the  plaintiff  is  entitled  upon 
the  allegations  of  fact  in  the  complaint,  the 
court  will  promptly  set  it  aside  upon  appli- 
cation. It  thus  becomes  important  that  the 
pleader,  when  he  wishes  to  take  a  judgment 
by  default  final,  set  forth  clearly  the  facts 
upon  the  admission  of  which  by  failure  to 
answer  he  bases  his  right  to  relief,  so  that 
the  court  may,  upon  an  inspection  of  his 
complaint,  adjudge  his  rights  to  correspond 
with  such  facts."  The  complaint  alleges  a 
promise  upon  the  part  of  Allen  to  pay  the 
plaintiffs  $5,000  upon  certain  conditions,  and 
that  the  conditions  have  been  performed; 
that  the  defendant  the  Grolconda  Company 
has  promised  to  pay  the  said  Allen  $18,000 
under  a  contract  made  for  the  benefit  of  the 
plaintiffs  to  the  amount  of  their  debt;  and 
that  the  said  Allen  has  assigned  to  the 
(Plaintiffs  said  debt  to  the  extent  of  their 


claim  against  Allen,  but  it  does  not  allege 
any  promise  upon  the  part  of  the  Golcouda 
Company  to  pay  the  plaintiffs  any  sum,  or 
that  it  had  notice  of  the  assignment  to  the 
plaintiffs.  If  80,  the  amount  for  wlilch  the 
Golconda  Company  would  be  liable  to  the 
plaintiffs  is  of  necessity  uncertain,  as  the 
debt  to  Allen  was  contn^cted  in  1906,  and 
under  the  facts  stated  its  liability  would 
be  determined  as  of  the  time  the  attachment 
was  levied.  The  contract  between  the  said 
Allen  and  the  other  defendant  is  also  made 
a  part  of  the  complaint,  and  it  appears  from 
an  inspection  of  it  that  provision  was  made 
therein  for  the  payment  of  said  sum  of 
$18,000,  and  there  is  no  allegation  as  to 
what  was  done  under  it  If  the  amount  for 
which  the  defendant  would  be  liable  is  not 
made  certain  by  the  complaint,  the  plain- 
tiffs were  not  entitled  to  judgment  by  de- 
fault final  therein,  and  such  judgment  is  ir- 
regular. Witt  v.  Long,  93  N.  C.  390;  Battle 
v.  Baird,  118  N.  0.  854,  24  S.  E.  668;  Jef- 
fries ▼.  Aaron,  120  N.  C.  169,  26  S.  E 
696;  Stewart  v.  Bryan,  121  N.  C.  46.  28  S. 
B.  18. 

[101  We  conclude,  therefore,  tliat  there  is 
no  error  in  the  judgment  rendered.  l»ut  we 
note  that  the  property  seized  under  the  at- 
tachment has  been  sold,  and  a  deed  made  to- 
the  purchaser,  who  is  not  a  party  to  this- 
motion,  and  will  not  be  prejudiced  thereby. 
If  he  is  an  innocent  purchaser  for  value,  it 
may  be*  that  the  judgment  would  be  set  aside 
as  between  the  parties,  and  retained  for 
his  protection,  as  was  done  In  Harrison  v. 
Hargrove,  120  N.  C.  96,  26  S.  E.  936,  58  Am. 
St.  Rep.  781,  and  in  determining  his  rights 
the  fact  that  Allen  was  president  of  the 
Golconda  Company,  which  appears  from  afl9- 
davits  on  file,  and  that  both  defendants 
knew  of  the  pendency  of  the  action  before 
the  judgment  was  rendered,  and  that  nei- 
ther moved  in  the  matter  for  more  than 
twelve  months,  would  have  an  imiK)rtant 
bearing.  It  is  advisable  that  he  be  made 
a  party. 

[11]  The  defendants  Allen  and  the  Gol- 
conda Company  in  their  application  to  have 
the  judgment  set  aside  ask  to  be  allowed  to 
answer,  and  this  is  equivalent  to  a  general 
appearance  by  both.  Scott  v.  Insurance  Co.^ 
137  N.  C.  515,  50  S.  B.  221. 

Affirmed. 


K  C.) 


HAIli  T.  PRESKELL 


985 


<157  N.  C.  290^ 

HALL  T.  PRBSNELL  et  bL 

(Supreme  Court  of  North  Carolina.     Not.  27, 

1911.) 

1.  Attorney  and  Client  (§  81*)— Principal 
AND  Surety  (§  105*)— Authority  of  At- 
torney—Discharqe  OF  Surety. 

An  attorney  is  not  authorized  to  give  a 
debtor  an  extension  of  time,  and  where  an  at- 
torney employed  to  collect  a  note  secured  bjj  a 
mortgage^  without  the  consent  or  ratification 
of  his  principal,  gave  the  debtor  a  slight  exten- 
Bion  of  time  upon  a  mortgage  given  to  se- 
cure the  note,  such  an  extension  will  not  dis- 
charge a  surety  upon  the  note,  as  the  extension 
was  not  valid. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  H  141-146  -.Dec  Dig.  |  81  ;• 
Principal  and  Surety,  Cent  Dig.  §i  191-210; 
Dec.  Dig.  §  105.*] 

2.  Attorney  and  Client  (§  81*)— Authority 
—Notice. 

One  dealing  with  an  attorney  employed 
solely  to  collect  a  debt  must  take  notice  of 
such  attorney's  lack  of  authority  to  grant  ex- 
tensions to  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §§  141-146 ;  Dec.  Dig.  §  81.*] 

Appeal  from  Superior  Conrt,  Watauga 
County;    Long,  Judge. 

Action  by  W.  G.  Hall  against  W.  W.  Pres- 
nell  and  B.  F.  Lovell  and  another.  From 
a  Judgment  for  plaintiff,  defendant  Lovell 
appeals.    Affirmed. 

Edmund  Jones,  for  appellant 


WALKER,  J.  There  is  but  one  question 
In  this  case.  On  November  5,  1906,  6.  W. 
Presnel]  made  his  note  to  W.  6.  Hall  for 
$135.96,  payable  May  1,  1907,  and  indorsed 
by  W.  W.  Presnell  and  EL  F.  Lovell  as  sure- 
ties. This  note  was  deposited  by  Hall  with 
the  Bank  of  Blowing  Rock  as  collateral  se- 
curity for  a  debt  be  owed  the  bank.  Pres- 
nell, at  the  request  of  Lovell,  gave  a  mort- 
gage to  Hall  for  $120.70  on  a  pair  of  horses 
to  secure  the  debt  and  indemnify  his  sure- 
ties, and  it.  was  duly  registered  The  note 
and  mortgage  were  placed  in  the  hands  of 
an  attorney  for  collection,  and  he  Immediate- 
ly pressed  the  defendants  for  payment  Lov- 
ell requested  the  attorney  to  take  immediate 
steps  to  secure  possession  of  the  horses  for 
the  purpose  of  selling  them,  we  assume,  un- 
der the  power  contained  in  the  mortgage, 
and  gave  him  |5  to  pay  his  expenses.  The 
attorney  demanded  the  horses,  of  Presnell, 
the  debtor,  who  asked  indulgence  for  sev- 
eral days,  so  that  he  might  dispose  of  the 
horses  and  pay  the  debt,  which  was  granted, 
and  Presnell  paid  the  attorney  |5  for  his  ex- 
penses. The  attorney  afterwards  sold  the 
horses,  but  did  not  realize  Plough  to  pay  the 
debt,  and  meanwhile  Presnell  left  the  state. 
W.  G.  Hall  had  no  knowledge  of  the  trans- 
actions between  the  attorney  and  the  bank, 
and,  of  course,  did  not  authorize  the  ex- 
tension of  time,  nor  did  the  bank.  It  was 
simply  a  slight  accommodation  given  by  the 
attorney  to  Presnell  on  his  own  responsibili- 


ty, and  without  any  express  authority  or 
any  ratification  afterwards  of  his  act  It 
does  not  appear  whether  or  not  Presnell  was 
solvent  at  the  time  the  attorney  granted  the 
slight  indulgence  to  him,  and  has  remained 
so  to  this  time,  nor  does  it  appear  distinctly 
that  the  attorney  extended  the  time  for 
paying  the  debt,  but  it  rather  appears  that 
the  short  extension  was  restricted  to  the 
time  of  seizing  and  selling  the  horses  under 
the  mortgage.  Upon  the  facts  admitted  by 
the  parties,  the  court  rendered  judgment  for 
the  plaintiff,  and  the  defendant  Lovell  ap- 
pealed. 

[ItU  We  think  the  decision  of  the  cuTirt 
below  was  right  It  is  not  clear  to  us  how 
the  appellant  was  Injured  by  the  transaction 
of  which  he  complains,  but  assuming  that  It 
was  such  an  extension  of  the  time  for  paying 
the  note  as  would  have  discharged  him,  as 
surety,  if  it  had  been  given  by  the  plaintiff, 
we  are  of  the  opinion  that  the  attorney  had 
no  express  or  implied  authority  to  bind  his 
client,  the  bank,  or  Hall,  the  payee,  by  the 
agreement  He  was  retained  to  collect  the 
debt,  and  not  to  release  it  or  any  party  lia- 
ble to  Hall  or  the  bank  for  its  payment; 
and  any  one  dealing  with  him  was  fixed  in 
law  with  notice  of  this  lack  of  authority. 
As  said  in  Bank  v.  Hay,  143  N.  C.  326,  55 
S.  E.  811:  "There  is  a  general  rule  that, 
when  one  deals  with  an  agent,  it  behooves 
him  to  ascertain  correctly  the  scope  and  ex- 
tent of  his  authority  to  contract  for  and  in 
behalf  of  his  alleged  principal,  for,  under 
any  other  rule,  it  is  said  every  principal 
would  be  at  the  mercy  of  his  agent  how- 
ever carefully  he  might  limit  his  authority. 
The  i>ower  of  an  agent  is  not  unlimited 
tmless  in  some  way  it  either  expressly  or 
impliedly  appears  to  be  so,  and  the  person 
who  proposes  to  contract  with  him  as  agent 
for  his  principal  should  first  inform  himself 
where  his  authority  stops  or  how  far  his 
commission,  goes  before  he  closes  the  bar- 
gain with  him.  Briggs  v.  Ins.  Co.,  88  N.  C. 
141;  Ferguson  v.  Mfg.  Co.,  118  N.  C.  946  [24 
S.  R  7101."  No  one  could  reasonably  sup- 
pose that  it  was  within  the  scope  of  an  at- 
torney's authority  to  release  a  debt  or  any 
party  to  a  note,  or  to  do  anj'thing  which  would 
have  that  effect,  when  his  commission  ex- 
tended only  to  the  collection  of  the  debt  It 
is  stated  In  the  books  that  an  attorney  has 
no  implied  authority  to  work  any  discharge 
of  a  debtor,  but  upon  actual  payment  of  the 
full  amount  of  the  debt,  and  that  in  money. 
He  cannot  release  sureties  or  indorsers,  nor 
enter  a  retraxit  when  it  is  a  final  bar 
(Lambert  v.  Sanford,  2  Blackf.  [Ind.]  137,  18 
Am.  Dec.  149),  nor  release  a  witness  (Wood 
V.  Hopkins,  3  N.  J.  Law,  689;  Campbell  v. 
Kincaid,  3  T.  B.  Mon.  63),  nor  a  party  in 
interest  (Succession  of  Weigel,  18  La.  Ann. 
49).  It  is  a  general  rule  that  an  attorney, 
who  is  in   many  respects  considered  as  a 
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mere  agent,  cannot  waive  any  of  the  sub- 
stantial rights  of  his  client  without  the  lat- 
ter's  consent,  and  In  such  a  case  he  is  not 
barred  thereby  without  ratification,  or  some- 
thing which  amounts  to  an  estoppel,  to  deny 
his  attorney's  authority.  These  principles 
will  be  found  to  be  sustained  by  the  follow- 
ing authorities:  Weeks  on  Attorneys,  i  219, 
and  cases  cited  in  the  notes;  Savings  Inst. 
V.  Ohinn,  70  Ky.  (7  Bush)  539;  Ireland  T. 
Todd,  36  Me.  149;  Givens  v.  Briscoe,  3  J.  J. 
Marsh.  (Ky.)  529;  Union  Bank  v.  Govan,  10 
Smedes  &  M.  (Miss.)  833,  and  cases  cited; 
Tankersley  y.  Anderson,  4  S.  G.  (4  Desaus.) 
44;   Terhune  v.  Col  ton,  10  N.  J.  Eq.  21. 

It  was  directly  held  in  Roberts  v.  Smith,  8 
La.  Ann.  205,  that  an  attorney  at  law  in 
whose  hands  a  note  has  been  placed  for  col- 
lection has  no  power  by  an  agreement  made 
out  of  court  without  authority  of  his  client 
to  give  an  extension  of  time  to  the  principal 
obligor,  which  would  have  the  legal  effect,  if 
the  act  were  valid,  to  relieve  or  discharge 
a  surety  on  the  note.  Of  like  effect  is  Var- 
nmn  v.  Bellamy,  4  McLean  87,  s.  c.  28  Fed. 
Gas.  1096,  No.  16,886.  In  Savings  Inst  v. 
Chlnn,  supra,  it  was  held  to  be  well  settled 
that  an  attorney  at  law  employed  to  collect 
a  debt  has  not  authority  to  release  the  sure- 
ties upon  his  client's  claim,  either  directly 
or  Indirectly,  nor  to  do  any  act  with  refer- 
ence thereto  prejudicial  to  his  interest.  "No 
Implied  power  (of  an  attorney)  exists,  under 
a  general  retainer,  to  grant  additional  time 
to  his  client's  debtor"  (4  Gyc.  945),  "nor  has 
an  attorney  the  implied  power  to  release  his 
client's  claim,  and,  where  there  is  security 
for  the  demand,  he  cannot  'surrender  it  to 
his  client's  detriment,  nor  has  he  implied  au- 
thority to  release  sureties  on  an  obligation 
to  his  client"  4  Gyc.  949,  and  the  numerous 
cases  cited.  In  K^logg  v.  Gilbert,  10  Johns: 
(N.  Y.)  220,  6  Am.  Dec.  835,  the  sheriff,  upon 
the  request  of  the  plaintiff's  attorney,  per- 
mitted the  defendant  In  custody  on  a  ca.  sa. 
to  go  at  large  for  the  purpose  of  securing 
money  with  which  to  pay  the  debt  It  was 
held  that  the  attorney  had  no  authority  to 
order  the  release  of  the  defendant  without 
the  plaintiff's  consent  or  a  previous  satisfac- 
tion of  the  debt,  and  that  the  sheriff  was 
therefore  liable  for  an  escape.  See,  also, 
Lewis  V.  Gamage,  18  Mass.  (1  Pick.  [2  An- 
no. E)d.])  847  and  cases  cited;  Slmonton  v. 
Barrell,  21  Wend.  (N.  Y.)  862;  Jackson  v. 
Bartiett,  8  Johns.  (N.  Y.  8d  Ed.)  marg.  p. 
361.  Justice  Patteson  said,  In  Savory  v. 
Ghapman,  89  Ew  G.  L.  242  (11  Ad.  Ell.  829): 
"It  Is  clear  that  the  attorney  could  not  of 
his  own  authority,  without  payment,  dis- 
charge the  defendant  out  of  custody  as  a 
matter  of  indulg^ace;  nor,  indeed,  is  it  con- 
tended that  he  could.  Either  the  money 
must  have  been  actually  paid,  or  the  plaintiff 
(himself)  must  have  chosen  to  show  favor; 
that  would  be  his  act  The  plea  does  not 
allege  either  fact    It  la  true  that.  If  the  at- 


torney has  power  to  receive  the  money,  he 
may,  having  received  it,  order  a  discharge; 
but  then,  in  pleading  the  discharge.  It  shoulcl 
be  shown  that  the  money  was  paid.  So,  If 
the  plaintiff  chose  to  dispense  with  the  fur- 
ther detention,  it  should  have  been  alleged 
that  he  authorized  the  attorney  to  dis- 
charge.'* And  Justice  Golerldge'in  the  same 
case  said:  The  party  "is  bound-  to  know 
the  legal  qualifications  of  persons  filling  cer- 
tain employments.  The  question,  therefore, 
turns  on  the  authority  of  the  attorney;  and 
there  is  nothing  here  to  show  that  he  had 
any,  either  in  his  general  character,  or  with 
reference  to  the  circumstances  of  the  suit 
He  could,  as  It  appears  here,  be  only  an  agent 
de  facto;  and  there  is  nothing  shown  to 
make  him  one  for  the  present  purpose."  It 
seems,  therefore,  to  be  the  generally  accepted 
doctrine  that  an  attorney  charged  with  the  col- 
lection of  a  debt  has  no  power  in  virtue  of 
his  general  authority  to  do  any  act  which 
will  either  release  his  client's  debtor,  or  his 
surety,  or  substantially  jeopardize  his  inter- 
ests in  any  way." 

The  cases  cited  by  the  learned  counsel  of 
the  appellant  are  not  In  point  There  the 
question  was  as  to  the  authority  of  an  at- 
torney in  the  actual  conduct  of  a  suit  in 
court,  whether  in  prosecution  or  defense,  and 
in  matters  of  practice  and  procedure,  as  In 
Beck  V.  Bellamy,  93  N.  G.  129,  the  case  cit- 
ed by  appellant's  counsel.  Ghlef  Justice 
Smith  thus  refers  to  the  subject:  ''The  con- 
duct of  the  case  by  caveators'  counsel  would, 
in  the  absence  of  connivance,  be  binding  upon 
their  clients,  and  It  would  be  a  dangerous  in* 
novation  in  judicial  proceedings  to  hold  oth- 
erwise. In  the  words  of  Nash,  J.,  in  refer- 
ence to  the  authority  of  counsel  retained  in 
a  case:  'By  his  acts  and  agreement  made  in 
the  management  of  the  cause  the  plaintiff 
was  bound.'  Greenlee  v.  McDowell,  89  N.  G. 
485.  Not  less*  explicit  is  the  language  of 
Merrimon,  J.,  in  Branch  v.  Walker,  92  N.  G. 
89,  where  he  says  of  an  attorney  that,  'as 
soon  as  he  is  duly  retained  In  an  action  or 
proceeding,  he  has,  by  virtue  of  his  ofilce, 
authority  to  manage  and  control  the  conduct 
of  the  action,  on  the  part  of  his  client  during 
its  progress,  and  subject  to  the  supervision 
of  the  court'  'As  between  the  client  and  the 
opposite  party,  the  former  is  bound  by  every 
act  which  the  attorney  does  in  the  regular 
course  of  practice,  and  without  fraud  or 
collusion,  however  injudicious  the  act  may 
be.'  Weeks  on  Att.  f  222,  and  cases  cited." 
We  add  Pierce  v.  Perkins^  17  N.  G.  250.  But 
this  Is  far  firom  saying  that  he  can  release  a 
debt  or  any  part  of  it,  or  relinquish  sub- 
stantial or  important  rights,  without  the  eon- 
sent  of  his  client  An  attorney  cannot  com- 
promise his  client's  case  without  special  au- 
thority to  do  so  (Moye  t.  Ck>gdell,  69  N.  G. 
93),  and,  this  being  so,  bow  can  he  release 
it,  or  any  part  of  it?  "A  pow^  to  collect" 
says  this  court,  "does  not  autliorise  an  as- 
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signment  or  any  disposition  other  than  full 
payment."    Bradford  v.  Williams,  91  N.  C.  7. 

Nor  do  we  think  the  case  of  Kesler  t. 
Linker,  82  N.  C.  456,  cited  also  by  counsel.  Is 
pertinent  to  this  case.  There  is  no  evidence 
that  the  plaintiff  agreed  to  look  after  the  se- 
curity and  see  that  it  was  applied  to  the  debt 
On  the  contrary,  he  did  not  know  that  the 
mortgage  or  lien  on  the  horses  had  been 
taken,  nor  does  it  appear  that  the  attorney, 
whether  he  had  authority  or  not  to  act  in 
that  behalf  for  his  client,  made  any  agree- 
ment which  bound  the  plaintiff  to  active 
diligence  for  the  preservation  of  the  securi- 
ty. Nor  does  it  appear  that  the  security  or 
any  part  thereof  has  been  lost  or  impaired. 
The  horses  were  seized,  sold,  and  the  pro- 
ceeds applied  to  the  debt  What  more  could 
the  surety  ask  to  be  done? 

Our  conclusion  is  that  the  defendant  Lov- 
ell,  as  surety  to  the  note,  was  not  discharged 
by  anything  done  by  the  attorney,  nor  did 
the  latter  intend  to  release  him. 

No  error. 


(157  N.  C.  688) 

STATE  ▼.   BROADWAT. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1911.) 

1.  Constitutional  Law  (§  197*)— "EJx  Post 
Facto  Law." 

An  "ez  post  facto  law"  is  one  which  either 
makes  that  a  crime  which  was  not  a  crime 
when  the  offense  was  committed,  or  which  im- 
poses a  heavier  sentence  than  that  which  was 
prescribed  by  law  at  that  time. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  }  550;   Dec  Dig.  §  197.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2527-2533;  vol.  8,  p.  7657.] 

2.  CoNSTrrnnoNAL  Law   (§  20^*y-Ex  Post 
Facto  Laws— Ahbndicbnts  or  SfrATUTES. 

Laws  1911,  c.  16,  amending  Revisal  1905, 
I  8851,  defining  and  punishing  incest  by  in- 
creasing the  punishment  and  declaring  that  the 
amendment  snail  be  in  force  from  its  ratifica- 
tion, does  not  apply  to  an  offense  committed  pri- 
«)r  to  its  enactment,  and  as  to  such  offense  is 
not  an  ez  post  facto  law;  the  original  statute 
being  applicable  thereto. 

[Eid.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §f  584-500;  Dec  Dig.  § 
208.*] 

8.  Statutes  (|  165*)— Iiiflibd  RbpeaI/— Pun- 
ishment OF  Crime. 

Repeals  bv  implication  are  not  favored, 
and  Laws  1911,  c.  16,  amending  Revisal  1905, 
f  8351,  defining  and  punishing  incest,  by  in- 
creasing the  punishment  and  declaring  that  the 
amendment  soaU  be  in  force  from  its  ratifica- 
tion, does  not  repeal  by  implication  the  orig^ 
inal  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  240;  Dec  Dig.  i  165.»] 

4.  Gbivinal  Law    (|   369*)— BJvidencb- Ad- 
inssiBiLiTT— Other  Defenses. 

On  a  trial  for  incest,  evidence  of  other 
acts  of  intercourse  is  competent  in  corrobora- 
tion. 

[Ed.    Note.— For   other   cases,    see    Criminal 
iw.  Cent.  Dig.  H  822-824 ;  Dec.  Dig.  i  369.*] 
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5.  Ingest  (J  13*)— BJvidencb— Admissibility. 

On  a  trial  of  accused  for  incest  with  his 
daughter,  evidence  of  cruel  treatment  of  the 
daughter  is  admissible  to  show  compulsion. 

[Ed,  Note. — For  other  cases,  see  Incest,  Cent. 
Dig.  §  11;    Dec.  Dig.  §  13.  •] 

6.  Witnesses    (S    414*)— Impeachment— Cob- 
bobobaticn. 

The  prosecuting  witness  on  a  trial  for  in- 
cest may  be  corroborated  by  proof  of  state- 
ments made  before  the  trial  similar  to  her 
testimony,  and  that  fact  may  be  shown  by  her 
own  testimony. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  }  1288 ;  Dec.  Dig.  f  414.*] 

Appeal  from  Superior  Conrt,  Rowan  Coun- 
ty;  Daniels,  Judge. 

J.  Thomas  Broadway  was  convicted  of  In- 
cest and  he  appeals.    Affirmed. 

M.  F.  Hatcher  and  R.  Lee  Wright,  for  ap- 
pellant T.  W.  Bickett,  Atty.  Gen.,  and 
George  L.  Jones,  Asst.  Atty.  Gen.,  for  the 
State. 


CLARK,  0.  J.  This  is  an  indictment  for 
incest,  under  Revisal  1905,  §  3351,  which  pro- 
vided that  the  punishment  should  be  "by  im- 
prisonment in  the  state's  prison  for  a  term 
not  exceeding  five  years  in  the  discretion  of 
the  court"  Laws  1911,  c.  16,  amended  that 
section  "by  striking  out  the  words  'five  years' 
in  line  5  of  said  statute,  and  inserting  in 
stead  thereof  the  words  *15  years*  between 
the  words  'exceeding'  and  'in,' "  and  provided 
that  the  amendment  should  be  in  force  from 
its  ratification,  February  11, 1911.  The  indict-* 
ment  was  found  at  May  term,  1911,  and  the 
evidence  showed  the  crime  was  committed 
prior  to  the  act  of  1911.  The  defense  de- 
pends upon  the  question  whether  this  is  an 
ex  post  facto  law. 

[1]  An  ex  post  facto  law  is  one  which  ei- 
ther makes  that  a  crime  which  was  not  a 
crime  at  the  time  the  offense  was  committed, 
or  imposes  a  heavier  sentence  than  that 
which  was  prescribed  by  law  at  the  time  the 
offense  was  committed. 

[2]  Here  there  was  no  change  in  the  con- 
stituent elements  of  the  crime.  The  change 
in  the  punishment  took  effect  only,  by  the 
terms  of  the  statute,  "from  its  ratification," 
and  hence  did  not  apply  to  an  offense  which 
was  committed  prior  to  its  enactment 

[3]  Repeals  by  implication  are  not  favored 
by  the  law.  In  this  case  there  is  neither  ex- 
press repeal  of  any  part  of  the  statute  nor 
any  repeal  by  implication.  The  statute 
stands  intact  as  It  was ;  the  Legislature  sim- 
ply adding  10  years  to  the  quantum  of  the 
punishment  which  the  Judge  might  impose. 
This  additional  10  years  was  to  take  effect 
in  the  future,  and,  indeed,  under  the  con- 
stitutional provision  forbidding  ex  post  facto 
laws,  such  additional  punishment  could  not 
have  applied  to  such  crime  unless  committed 
after  the  act    The  Legislature  did  not  atr 
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tempt  to  make  It  apply  to  crimes  committed 
before  that  time,  nor  did  the  Judge. 

The  subject  is  so  fully  and  ably  discussed 
by  Mr.  Justice  Walker  in  State  v.  Perkins, 
141  N.  C.  797,  53  S.  E.  735,  9  L.  R.  A.  (N. 
S.)  165,  that  we  can  add  nothing  thereto.  He 
quotes  from  Potter's  Dwarris  on  Statutes, 
156,  with  approval,  the  following,  which  is 
conclusive  of  this  case :  ''It  is  a  general  rule 
that  subsequent  statutes,  which  add  accumu- 
lated penalties  and. institute  new  methods  of 
proceeding,  do  not  repeal  former  penalties 
and  methods  of  procedure  ordained  by  pre- 
ceding statutes,  without  negative  words."  He 
also  quotes  with  approval  26  A.  &  E.  (2d  Ed.) 
726  as  follows:  '^Every  effort  must  be  made 
to  make  all  the  acts  stand,  and  the  later  act 
will  not  operate  as  a  repeal  of  the  earlier 
one,  If  by  any  reasonable  construction  they 
can  be  reconciled.  The  repeal  in  any  case 
will  be  measured  by  the  extent  of  the  con- 
flict or  the  inconsistency  between  the  acts, 
and,  if  any  part  of  the  earlier  can  stand  as 
not  superseded  by  the  later  one,  it  will  not 
be  repealed."  In  the  present  case  the  exten- 
sion of  the  limit  of  the  punishment  which 
the  Judge  could  impose  In  futuro  in  no  wise 
affected  the  elements  which  constitute  the 
crime  nor  the  punishment  which  would  be  im- 
posed for  its  commission  prior  to  the  passage 
of  the  new  act 

Bishop,  Stat.  Crimes  (1873)  §  1865,  is  also 
quoted  in  State  v.  Perkins,  as  follows: 
"Where  a  provision  of  the  law  is  thus  modl- 
*fied  or  cut  short,  it  is  not  in  any  proper 
sense  repealed.  And  we  may  lay  down  the 
doctrine  broadly  that  no  repeal  takes  place 
if  the  earlier  provision  can  stand  to  any  ex- 
tent consistently  with  the  later."  In  State 
V.  Putney,  61  N.  G.  543,  which  Is  also  quoted 
in  State  v.  Perkins,  supra,  we  have  a  case 
which  is  on  all  fours  with  the  present  In 
that  case  the  offense  of  stealing  a  mule  was 
punished  by  imprisonment  whipping,  and 
fine,  or  either,  at  the  discretion  of  the  court 
The  act  of  1867  (Laws  1866H67,  c.  62)  made 
the  stealing  of  a  mule  punishable  with  death, 
and  the  point  was  made,  as  here,  that  the 
defendant  could  not  be  punished  under  the 
former  statute,  because  It  was  repealed  by 
the  new.  But  the  court  held  that  the  act  of 
1867  did  not  repeal  the  former  law,  but 
merely  made  the  Increase  of  punishQient 
prospective,  and  that  it  should  read  as  if 
written,  "If  any  person  shall  hereafter  steal 
a  mule,  etc.,  he  shall  suffer  death,"  and  held 
that  all  larcenies  of  that  nature  committed 
before  the  act  should  be  tried  and  punish- 
ed without  reference  thereto. 

The  defendant  in  this  case  relied  upon 
State  y.  Massey,  103  N.  G.  360,  9  S.  E.  632,  4 
li.  R.  A.  308;  but  Judge  Walker,  in  State  v. 
Perkins,  supra,  well  says:  ''State  v.  Massey 
was  decided  upon  the  theory  that  the  later 
statute  by  its  very  terms,  and  as  if  in  so 


many  words,  had  unqualifiedly  and  expressly 
repealed  the  earlier  one."  In  State  v.  .Mas- 
sey, 97  N.  G.  465,  2  S.  E.  445,  It  was  held: 
"Where  a  statute  only  undertakes  to  amend 
one  already  on  the  statute  books,  it  may  be 
presumed  that  it  did  not  intend  to  repeal  it, 
unless  there  is  an  express  repealing  clause." 

[4, 6]  .The  exception  to  proof  of  other  acts 
of  the  same  nature  cannot  be  sustained. 
They  are  competent  In  corroboration  (Un- 
derbill, Grim.  Ev.  §  396;  22  Gyc.  53),  as  was 
also  evidence  of  cru^  treatment  of  the 
daughter  offered  to  show  compulsion  (22  Qyc. 
53). 

[6]  The  evidence  of  similar  statements 
made  by  the  witness  before  the  trial  was 
also  competent  as  corroborative  evidence,  and 
this  may  be  shown  by  the  witness  himself. 
State  V.  Freeman,  100  N.  G.  434,  5  S.  E. 
921;  State  v.  Maultsby,  130  N.  O.  665,  41 
S.  E.  97. 

No  error. 


(90  S.  C.  38) 
F.  L.  I/ATTON  ft  SONS  v.  CHARLESTON  ft 

W.  G.  RY.  Got 

(Supreme  Gourt  of  South  Garolina.     Nov.  29, 

1911.) 

1.  Garbiebs   (5   85*)— Garbiagb   of   Goods- 
Delivery— Notice  TO  GONSIGNEE. 

While  a  carrier  is  not  bound  to  give  notice 
to  a  consignee  of  the  arrival  of  goods,  in  the  ab- 
sence of  a  contract  to  that  effect,  the  parties 
may  contract  for  such  notice. 

[E3d.    Note.— For    other    cases,    see    Garriers, 
Gent.  Dig.  §§  310-321;    Dec.  Dig.  §  85.*] 

2.  Gabriebs   (|   85*)— Gabbiaoe  of  Goods- 
Delivery  —  Notice    TO    GONSIGNEE  — CJOK- 


TRACT  IN   Bill  of  Lading  —  ^'Ordeb  No- 
tify." 

Where  a  bill  of  lading  contains  a  provision 
and  condition  to  the  effect  that,  "if  the  word 
'order'  is  written  immediately  before  or  after 
the  name  of  the  party  to  whose  order  the  prop- 
erty is  consigned,  the  surrender  of  the  bill  of 
lading,  properly  indorsed,  shall  be  required  be- 
fore delivery  of  the  property  at  destination," 
and  the  words  ''order  notify*'  appear  before  the 
name  of  the  consignee  thereon^  such  bill  of  lad- 
ing requires  notice  to  the  consignee  and  produc- 
tion of  the  bill  of  lading  before  delivery. 

[Ed.    Note.— For   other    cases,    see    Garriers, 
Gent.  Dig.  §§  31&-321;   Dec.  Dig.  §  85.*] 

3.  Trial  (§  256*)—lNSTRUcnoN&— Sufficien- 
cy—Failure  TO  Object. 

An  instruction,  giving  the  court's  construc- 
tion of  a  bin  of  lading  requiring  notification  and 
presentation  of  the  bill  of  lading  before  delivery 
of  a  shipment,  is  not  imjproper,  even  though 
there  were  other  shipments  involved  in  the  case* 
made  without  such  directions,  where  the  court's 
attention  was  not  called  to  any  distinction  be- 
tween '"order  notify"  shipments  and  other  ship- 
ments, which  counsel  desired  to  have  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  62^-641;    Dec  Dig.  i  256.*] 

4.  Gabriebs   (§  87*)— Gabbiage  or  Goods- 
Notice  TO  GONSIGNEE— GONTBACT  AND  BlIX 

OF  Lading — Time  fob  Removal. 

Where  a  shipment  of  goods  to  a  consignee  is 
unrestricted,  the  title  and  control  of  the  goods 
is  in  him,  and  he  must  look  after  his  propertv, 
and  on  its  arrival  remove  it  within  a  reasonable 
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time;  but,  'where  a  shipment  is  made  ''order 
notify,"  and  the  bill  of  lading,  made  to  the  ship- 
per or  his  order,  requires  notification  to  the  con- 
signee and  production  of  the  bill  of  lading  be- 
fore delivery,  title  and  control  of  the  goods  does 
not  pass  to  the  consignee  until  he  acquires  a 
bill  of  lading,  and  he  is  entitled  to  a  reasonable 
time  after  arrival  to  obtain  and  produce  such 
bUl  of  lading. 

[Ed.  Note.— For  other  cases,  see  Garrien, 
Cent.  Dig.  f  323;   Dec  Dig,  i  87.»] 

6.  Tbial  (§  256*)— Instructions— SuFFiciEW- 

CT— Failure  to  Object. 

Where,  in  an  action  by  a  consignee  of  goods 
destroyed  while  in  the  depot  of  a  carrier,  it  is 
sought  to  recover  a  statutory  penalty  provided 
for  a  failure  to  settle  claims  in  a  specified  time 
after  filing,  and  conditional  on  a  recovery  of 
the  amount  of  claims  filed,  a  charge,  allowing  a 
recovery  of  the  amount  claimed  in  the  cause  of 
action,  is  not  erroneous,  though  the  amount  de- 
mandend  in  the  claims  and  alleged  in  the  com- 
plaint was  greater  by  a  few  cents  than  the 
prayer  for  judgment,  where  it  is  evident  the 
court  did  not  intend  to  mislead,  and  defendant 
asked  for  no  more  explicit  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  62a-641;   Dec.  Dig.  {  256.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  J.  W.  De  Vore, 
Judge. 

**To  be  officially  reported." 

Action  by  F.  L.  Layton  &  Sons  against  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

F.  B.  Grier,  Nicholls  &  Nicholls,  and  Bo- 
mar  &  Osborne,  for  appellant.  John  Gary 
Evans  and  S.  M.  Wetmore,  for  respondents. 

JONES,  C.  J,  This  suit  was  for  damages 
for  not  delivering  freight,  consigned  to  plaln- 
tiflTs  at  Enoree,  S.  C,  embracing  two  causes 
of  action;  the  first  being  for  the  value  of 
four  shipments  in  the  possession  of  defendant 
on  September  13,  1907,  one  for  $14.71,  the 
value  of  a  lot  of  hardware,  one  for  $16.89, 
the  value  of  another  lot  of  hardware,  one 
for  a  lot  of  sugar,  starch,  and  soap,  of  the 
value  of  $40.85,  and  another  for  $101.56, 
the  value  of  a  lot  of  fiour,  aggregating  $174.- 
01,  for  which  claims  had  been  filed.  Judg- 
ment was  prayed  for  this  sum,  and  in  addi- 
tion $50  penalty  for  failure  to  adjust  the 
claims  filed  therefor,  as  required  by  statute. 
The  second  cause  of  action .  was  for  $52.72, 
the  value  of  a  portion  of  a  shipment  of  flour 
In  the  possession  of  defendant,  with  penalty 
for  failure  to  adjust,  as  required  by  statute. 

Answering  the  first  cause  of  action,  de- 
fendant admitted  possession  of  the  property 
in  September,  1907,  as  a  common  carrier, 
but  alleged  that  the  goods  were  safely  car- 
ried to  their  destination,  and  were  stored  in 
Its  warehouse,  and  were  there  destroyed  by 
fire  without  fault  or  negligence  on  its  part. 
There  was  no  issue  raised  in  the  pleadings 
in  this  cause  of  action  as  to  the  loss  of  the 
goods  while  in  defendant's  possession,  their 
value,  and  the  filing  of  claims  therefor; 
the  only  isssue  being  whether  defendant  was 


liable,  either  as  common  carrier  or  as  ware- 
houseman. As  to  the  second  cause  of  action, 
the  answer  was  a  general  denial.  The  Judg- 
ment was  for  $326,  in  favor  of  plalntiflls. 

[1,2]  The  first  question  presented  by  de- 
fendant's appeal  is  whether  the  court  erred 
in  instructing  the  Jury  that  under  the  bill 
of  lading  produced  in  evidence  it  was  the 
duty  of  the  railroad  company  to  notify  the 
consignee  of  the  arrival  of  the  goods,  and  al- 
low a  reasonable  time  for  their  removal. 
The  only  bill  of  lading  set  forth  In  the  rec- 
ord contained  the  following:  "Order  notify 
F.  L.  Layton,  Enoree,  S.  C.;"  also  the  fol- 
lowing: "If  the  word  *order*  is  written  im- 
mediately before  or  after  the  name  of  the 
party  to  whose  order  the  property  is  consign- 
ed, the  surrender  of  the  bill  of  lading,  prop- 
erly indorsed,  shall  be  required  before  the 
delivery  of  the  property  at  destination  as 
provided  by  Sec.  9  of  the  conditions  on  the 
back  hereof."  On  the  back'  of  the  bill  of 
lading  was  printed:  "If  the  word  'order' 
is  written  hereon,  immediately  before  or 
after  the  name  of  the  party  to  whose  order 
the  property  is  consigned  without  any  condi- 
tion of  limitation  other  than  the  name  of 
the  party  to  be  notified  of  the  arrival  of  the 
property,  the  surrender  of  this  bill  of  lading, 
properly  indorsed,  shall  be  required  before 
the  delivery  of  the  property  at  destination. 
If  any  other  than  the  aforesaid  form  of 
consignment  is  used  herein  the  said  prop- 
erty may,  at  the  option  of  the  carrier,  be 
delivered  without  requiring  the  production 
or  surrender  of  this  bill  of  lading."  The  gen- 
eral rule  is  well  settled  that  the  carrier  is 
not  bound  to  give  notice  to  the  consignee 
of  the  arrival  of  goods.  Spears  &  Colton  v. 
S.,  U.  &  C.  R.  R.  Co.,  11  S.  C.  158;  Brlstow 
V.  Railroad  Co.,  72  S.  C.  46,  51  S.  E.  529. 
But  the  carrier  and  shipper  may  contract 
that  notice  shall  be  given  of  the  arrival  of 
the  goods,  and  we  agree  with  the  circuit 
court  that  the  contract,  as  shown  by  the  bill 
of  lading,  requires  notice  to  the  consignee, 
and  the  production  of  the  bill  of  lading,  be- 
fore delivery. 

[3]  The  appellant  further  contends  that,  if 
this  construction  be  correct  as  to  "order  no- 
tify" shipments,  it  was  error  to  so  Instruct 
in  this  case,  in  which  there  were  other  ship- 
ments, without  such  directions.  The  court, 
however,  was  only  construing  the  particular 
bill  of  lading  introduced  In  evidence,  and  if 
counsel  wished  to  discriminate  between  "or- 
der notify"  shipments  and  other  shipments 
the  court*s  attention  should  have  been  di- 
rected to  the  matter,  if  there  was  any  evi- 
dence that  the  other  shipments  were  under 
a  different  kind  of  a  contract 

[4]  There  was  evidence  that  the  goods 
mentioned  in  the  first  ^ause  of.  action  were 
destroyed  by  fire,  whlcii  burned  defendant's 
depot  at  Enoree,  on  the  night  of  September 
13,  1907;    that  the  shipment  of  sugar,  etc.. 


•For  other  cases  see  same  topic  and  section  NUMBSR  in  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


990 


72  SOUTHEASTERN  REPORTEB 


(aa 


arrived  at  Eaoree  on  the  10th  or  11th  of 
September,  the  shipments  of  hardware  on 
the  7th  and  10th  of  September,  and  the  ship- 
ment of  flour  arrived  on  the  6th  of  Septem- 
ber. It  was  also  in  testimony  that  plaintiff 
was  notified  of  the  arrival  of  the  flour  on 
the  9th  and  of  the  arrival  of  the  other  goods 
on  the  12th  of  September.  The  bill  of  lading 
for  the  flour  was  retained  by  the  shipper, 
awaltlQg  the  consignee's  remittance.  Plain- 
tiff sent  his  check  on  September  lltb,  and 
received  the  bill  of  lading  on  the  12th  of 
September.  Plaintiff  conducted  his  business 
about  six  miles  from  the  nearest  station  at 
Bnoree,  and  on  the  morning  of  September 
14th  had  hitched  up  a  team  to  go  for  the 
goods,  when  he  heard  of  the  fire.  The  court 
instructed  the  Jury  that,  if  it  became  neces- 
sary to  produce  the  bill  of  lading  before 
plaintiff,  as  consignee,  could  get  the  goods, 
it  would  be  the  duty  of  the  railway  company 
to  give  him  a  reasonable  time  to  produce 
the  bill  of  lading.  This  Instruction  is  made 
the  basis  of  exception,  on  the  ground  that 
the  relation  of  common  carrier  exists  only 
80  long  after  arrival  of  the  goods  as  would 
give  the  consignee  a  reasonable  time  to 
take  his  goods  away.  The  general  rule  is  as 
stated;  but  since,  in  an  "order  notify"  ship- 
ment under  the  contract  noticed,  it  was  the 
duty  of  the  carrier  to  notify  the  consignee 
of  the  arrival  of  the  goods  the  reason  of  the 
rule  would  require  that  the  consignee  must 
have  a  reasonable  time  in  which  to  remove 
the  goods  after  notice  of  their  arrival;  and 
since,  under  the  contract,  there  was  to  be  no 
delivery,  except  upon  production  of  the  bill 
of  lading,  the  rule  must  necessarily  Involve 
reasonable  time  to  obtain  and  produce  the 
bill  of  lading,  as  a  prerequisite  of  removing 
the  goods.  In  an  unrestricted  shipment  of 
goods  to  a  consignee,  the  title  and  control  of 
the  goods  is  in  him,  and  he  is  expected  to 
look  after  his  property,  and  on  its  arrival 
remove  the  same  within  a  reasonable  time; 
but  in  a  shipment  ''order  notify,"  where  the 
foil]  of  lading  is  held  by  the  shipper  or  his 
order,  title  and  control  of  the  goods  do  not 
pass  to  the  consignee  until  he  acquires  the 
bill  of  lading.  National  Bank  of  Chester  v. 
Atlanta  &  Charlotte  Ry.  Co.,  25  S.  C.  216; 
Grocery  Co.  v.  Elevator  Co.,  72  S.  C.  453,  52 
S.  B.  191,  2  L.  R.  A.  (N.  S.)  79,  110  Am.  St. 
Rep.  627.  No  duty,  therefore,  devolves  upon 
a  consignee  to  demand  the  goods  and  re- 
move the  same,  until  he  acquires  the  owner- 
ship and  control  of  same. 

[5]  Exception  is  taken  to  the  following 
cliarge:  "If  you  conclude  that  the  value  of 
the  property  in  the  first  cause  of  action  is 
less  than  the  amount  claimed  in  the  com- 
plaint, he  cannot  recover  the  penalty.  The 
verdict  has  to  be  as  much  as  the  amount 
claimed  is,  before  he  can  recover  the  penal- 
ty. If  you  find  that  plaintiffs  are  entitled 
to  recover  the  full  amount  claimed  in  the 
first  cause  of  action,  then  they  would  be  en- 


titled to  recover  the  |50  penalty;  and  if  yon 
find  that  he  Is  not  entitled  to  recover  the 
full  amount  in  the  second  cause  of  action 
then  they  would  not  be  entitled  to  recov^ 
the  penalty.  In  order  to  recover  the  p^ialty 
in  both  cases,  plaintiffs  must  satisfy  you  that 
they  are  entitled  to  recover  the  full  amount 
of  both  claims  in  both  causes  of  action.  Yon 
may  give  him  the  penalty  in  one  or  both 
cases,  or  in  neither  one,  just  as  you  find  the 
valne  of  the  property  to  be.  If  you  find  the 
value  of  the  property  to  be  what  is  claimed 
in  both  cases,  then  he  would  be  entitled  to 
the  penalty  in  both  cases — both  causes  of 
action."  It  is  contended  that  this  charge 
made  the  test  of  the  right  to  recover  the 
penalty  depend  upon  the  amount  claimed  in 
the  complaint,  Instead  of  the  amount  of  the 
claims  as  filed  with  the  agent  at  the  point 
of  destination.  The  amount  of  the  dalms, 
as  filed  with  the  agent  and  alleged  in  the 
complaint  was  $174.01  in  the  first  cause  of 
action,  and  $52.72  in  the  second  cause  of  ac- 
tion, which  aggregated  $226.73;  and  the  court 
no  doubt  supposed  what  is  true — that  the 
amount  of  the  damages  as  alleged  in  the 
complaint  was  the  same  as  the  amount  of  val- 
ue as  stated  in  the  claims  filed  with  the  agent. 
The  fact  that  the  general  prayer  for  Judg- 
ment for  $326,  including  presumably  the 
amount  of  the  claims  and  $100  for  penalties, 
was  73  cents  less  than  the  amount  claimed 
in  the  body  of  the  complaint  was  not  called 
to  the  court's  attention.  The  plaintiffs  prov- 
ed the  amount  of  their  loss  precisely  in  ac- 
cordance with  their  claims  as  filed,  and  there 
was  really  no  contest  In  this  regard. 

While'  there  is  no  doubt  that  the  statute 
requires  recovery  of  the  amount  demanded 
in  the  claims,  as  filed  with  the  agent,  as 
a  condition  for  recovery  of  the  penalty,  as 
shown  in  Best  v.  Railway,  72  S.  C.  483,  52 
S.  IBk  223,  and  Rippy  &  Co.  v.  Southern  Ry., 
80  S.  C.  526,  61  S.  E.  976,  we  do  not  think- 
it  can  fairly  be  claimed  that  the  charge 
given  by  the  court  meant  to  instruct  other- 
wise. A  consideration  of  the  charge  as  a 
whole  also  leads  to  this  conclusion. 

The  contention  that  the  court  should  have 
instructed  the  Jury  that,  if  their  verdict 
should  be  less  than  the  amount  claimed  by 
the  plaintiffs  in  the  claims  filed  with  the 
agent,  they  could  not  recover  the  penalty  is 
met  by  the  view  above  stated,  and  by  the 
further  consideration  that,  if  appellant  wish- 
ed a  more  explicit  charge  on  that  subject,  a 
request  for  instruction  should  have  been 
made.  We  are  satisfied  that  Judge  De  Vore 
was  endeavoring  to  instruct  in  accordance 
with  the  view  now  contended  for  by  appel- 
lant 

We  do  not  conMder  that  the  exceptions 
and  the  record  present  the  question  whether 
a  recovery  for  73  cents  less  than  the  amount 
of  the  claims  as  filed  with  the  agent  would 
sustain  a  Judgment  for  the  penalty.  We 
have  not  noticed  in  detail  all  the  exceptions, 
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bnt  they  have  been  considered,  and  are  re- 
garded as  controlled  by  what  has  been  stated 
above. 

The  Judgment  of  the  drcoit  court  Is  af- 
firmed. 

GARY,  A.  J.,  and  WOODS  and  HYDRIOK, 
JJ.,  concur. 


(90  S.  C.  146) 

MATTISON  et  aL  t.  STONBL 

(Supreme  Court  of  South  Carolina.     Pec.  4, 

1911.) 

1.  Ck>NVKR8ioif  <§  16*)— DiBscnoNB  or  Will 
—Sale. 

The  will  gave  the  residue  of  testator's  es- 
tate, real  and  personal,  to  his  wife  for  life  or 
widowhood,  ana  provided  that,  at  her  death  or 
marriage,  the  realty  and  personalty  should  be 
sold  and  equally  divided  among  his  children,  and 
that  testator  desired  "that  the  portion  of  my 
estate  that  shall  fall  to  my  daoghters,"  naming 
them,  should  be  theirs  during  their  lifetime, 
and  then  go  to  their  children.  Held  that,  upon 
the  death  of  testator's  widow,  the  realty  be- 
came converted  into  personalty  so  that  no  realty 
passed  to  testator's  daughters;  the  gifts  to 
them  being  personalty. 

[Bid.  Note. — For  other  cases,  see  Conversion, 
Cent.  Dig.  18  28-37;   Dec.  Dig.  f  15.*] 

2.  iPabtition  (§  21*>— Title  to  Sustain  Ac- 
tion—Interest  IN  Land. 

Where  the  remainder  interest  to  which 
plaintiff  was  entitled  upon  the  death  of  a  life 
tenant  was  converted  into  personalty  at  the 
life  tenant's  death  by  directions  in  the  will  to 
sell  the  realty,  she  had  no  interest  in  the  land 
devised  to  the  original  life  tenant  as  to  author- 
ize her  to  maintain  partition. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Gent  Dig.  |  72 ;   Dec  Dig.  i  21.*] 

3.  Conversion  (8  22*)— Reconversion. 

Legatees  to  whom  the  proceeds  of  the  sale 
of  land  directed  by  a  will  to  be  sold  are  be- 
queathed may  cause  a  reconversion  of  the  pro- 
ceeds into  land  by  jointly  electing  by  some  un- 
equivocal act  or  declaration  to  take  ttie  land. 

[Bd.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  f§  6&-72;  Dec.  Dig.  f  22.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  Ernest  Gary,  Judge. 

••To  be  officially  reported." 

Action  by  W.  B.  Mattison  and  others 
against  W.  C.  Stone.  From  a  Judg^ient  for 
plaintiff  named,  defendant  appeals.  Revers- 
ed and  remanded  for  further  proceedings. 

Paget  &  Watkins,  for  appellant  Leon 
Rice  and  Bonham,  Watkins  &  Allen,  for  re- 
spondent 


JONES,  C.  J.  In  this  action  for  the  parti- 
tion of  a  tract  of  land  in  Anderson  county 
formerly  belonging  to  Peter  Johnson,  an  is- 
sue of  title  was  raised  by  the  answer,  and 
that  issue  was  submitted  to  a  Jury.  After 
the  conclusion  of  all  the  testimony,  defend- 
ant made  a  motion  to  direct  a  verdict  in  his 
favor  which  was  refused,  and,  instead,  the 
court  Judge  Bmest  Gary  presiding,  instruct- 
ed the  Jury  to  find  for  the  plaintiff  W.  B. 
Mattison  a  one-fifth  interest  in  tlie  land.   The 


appeal  comes  from  such  Judgment  There 
were  other  plaintiffs,  who  were  the  children 
of  Mary  A.  E.  Ellison,  but  the  court  held  that 
suit  by  them  was  premature,  and,  as  no  ex- 
ception challenges  this  ruling,  they  go  out 
of  the  case,  leaving  W.  Bl  Mattison  sole 
plaintiff.  Both  parties  claim  under  Peter 
Johnson  as  common  source  of  title,  who  died 
seised  and  possessed  of  the  land  May  0,  1872, 
leaving  his  will,  upon  the  construction  of 
which  the  case  depends.  The  first  para- 
graph of  the  will  is  as  follows:  "Ist  My 
lawful  debts  and  funeral  expenses  be  paid. 
Then  the  residue  of  my  estate,  real  and  per- 
sonal, I  give  and  bequeath  to  my  beloved 
wife,  Nancy  A.  Johnson,  to  be  hers  during  her 
natural  life  or  widowhood  and  at  her  death 
or  marriage  then  the  said  realty  and  per- 
sonalty to  be  sold  and  equally  divided  among 
my  children;  and  having  an  eye  in  such  di- 
vision and  settlement  to  the  advances  I  have 
already  made  to  them,  which  advances  are 
hereinafter  stated  to  date,  as  well  shall  an 
eye  be  had  to  advances  after  the  date  hereof 
in  said  division  and  settlement,  moreover  I 
desire  that  the  portion  of  my  estate  that 
shall  fall  to  my  daughters,  N.  Caroline  Mat- 
tison and  Mary  A.  E.  Ellison  to  be  theirs  dur- 
ing their  lifetime,  and  then  to  their  children 
respectively  forever."  The  will  was  admit- 
ted to  probate  May  18, 1872,  and  B.  L.  John- 
son, son  of  testator,  duly  qualified  as  execu- 
tor. On  January  4,  1879,  the  widow,  Nancy 
A.  Johnson,  and  children  of  the  testator,  Jas. 
W.  Johnson,  Sarah  P.  Johnson,  Mary  E.  El- 
lison and  her  husband,  N.  C.  Mattison  and 
her  husband,  in  consideration  of  $1,050,  exe- 
cuted a  fee-simple  warranty  deed  of  the 
premises  in  question  to  B.  L.  Johnson,  the 
son  and  executor  of  the  testator.  This  land 
was  sold  under  Judicial  proceedings  as  the 
property  of  B.  L.  Johnson,  and  was  purchas- 
ed by  B.  Frank  Mauldin,  who  received  the 
deed  of  the  master  therefor  on  November  2, 
1885.  B.  F.  Mauldin  conveyed  the  premises 
to  the  defendant  W.  C.  Stone  by  deed  pro- 
bated December  21,  1885,  and  recorded  Feb- 
ruary 10,  1886.  Defendant  Stone  has  been 
in  exclusive  possession  since  his  purchase  in 
1885.  Nancy  A.  Johnson  the  life  tenant  died 
in  1888.  The  plaintiff  is  the  only  child  of  N. 
Caroline  Mattison,  who  died  it  seems  in  1898, 
and  as  such  child  claims  one-fifth  interest  in 
the  land. 

The  circuit  court  construed  the  will  as  if 
there  were  no  directions  for  sale  and  divi- 
sion of  proceeds,  and  as  giving  to  Mary  El- 
lison a  life  estate  in  the  premises  to  the  ex- 
tent of  one-fifth  after  the  death  of  Nancy  A. 
Johnson,  with  remainder  in  fee  to  her  child, 
the  plaintiff.  The  court  further  held  that  the 
plea  of  the  statute  of  limitations  and  adverse 
possession  could  not  avail  against  plaintiff, 
although  there  was  testimony  that  his  moth- 
er died  in  1898,  and  this  action  was  not  com- 
menced until  1910,  for  the  reason  that  no 
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cause  of  action  had  accrued  In  behalf  of  the 
children  of  Mary  Ellison,  who  was  living  at 
the  time  of  the  trial,  and  that  plaintiff,  be- 
ing tenant  in  common  with  the  children  of 
Mary  Ellison,  was  not  barred  because  such 
children  were  not  barred. 

[1]  We  think  the  court  was  in  error  in 
construing  the  wilL  It  will  be  noticed  that 
there  is  no  devise  of  the  fee  after  the  life 
estate  of  Nancy  A.  Johnson,  but  the  express 
direction  is  to  sell  the  realty  and  personalty, 
and  divide  the  proceeds,  equally  adjusting 
for  all  advances  in  the  settlement.  Under 
the  equitable  doctrine  of  conversion,  the  real 
estate  became  personal  property  after  the 
death  of  the  life  tenant,  and  no  real  estate 
passed  to  N.  Caroline  Mattison  for  life,  with 
remainder  to  plaintiff.  The  gift  was  of  per- 
sonal property,  money,  a  legacy  to  Mrs.  Mat- 
tison for  life,  with  remainder  over  to  her 
children.  Perry  v.  Logan,  5  Rich.  Eq.  215; 
Andrews  v.  Loeb,  22  S.  C  274;  Wood  v. 
Reaves,  23  S.  C.  385;  Bell  v.  Bell,  25  S.  G. 
149;  Farr  v.  Gilreath,  23  S.  C.  513;  Earle 
▼.  Maxwell,  86  S.  G.  1,  67  S.  E.  962,  138  Am. 
St  Rep.  1012;  Walker  v.  Killian,  62  S.  G. 
491,  40  S.  E.  887. 

[2]  Plaintiff,  having  no  interest  in  the  land 


under  the  terms  of  the  will,  could  not  main- 
tain this  action  for  partition,  or  recovery  of 
any  portion  thereof,  in  the  absence  of  a  prop- 
er case  made,  showing  a  reconversion  of  the 
personalty  into  real  estate. 

[3]  Parties  to  whom  the  proceeds  of  the 
sale  of  land  are  bequeathed  may  elect  to  take 
the  land  by  some  unequivocal  act  pr  declara- 
tion, in  which  case  there  is  a  reconversion, 
but  it  is  essential  to  such  reconversion  that 
all  the  beneficiaries  Join  therein.  This  sub- 
ject is  fully  discussed  in  Ukiah  v.  Rice,  143 
Cal.  265,  76  Pac  1020,  101  Am.  St  Rep.  118. 
But  when  a  case  is  sought  to  be  based  upon 
the  theory  of  reconversion,  the  requisite  facta 
must  be  alleged  and  proved,  and  there  is  nei- 
ther such  allegation  nor  proof  in  this  case. 
Hence  we  do  not  pursue  the  matter  of  recon- 
version further.  It  follows  that  it  was  error 
to  direct  a  verdict  for  plaintiff. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  such 
disposition  on  the  equity  side  of  the  court  as 
may  be  Just  and  proper,  and  in  accordance 
with  the  view  herein  announced. 

GARY,  A.  J.,  and  WOODS  and  HYDRIGK, 
JJ.,  concur. 
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STOUT  T.  VALI/E  CRUCIS,  S.  &  B.  P. 
TURNPIKE  CO. 

(Sapreme  Court  of  North  Carolina.     Dec.  6, 

1911.) 

A.PPEAL  AND   ErSOB  (§   690*)— QUESTIONS   RE- 
VIEWABLS-^RULINOS  ON    EVIDENCE. 

Error  cannot  be  predicated  on  the  sua- 
tainins  of  an  objection  to  a  question,  asked  a 
witness  in  an  action  for  negligent  death,  as  to 
whether  be  heard  decedent  make  any  statement 
as  to  how  the  accident  happened,  where  the 
record  does  not  show  that  tne  witness  heard 
decedent  make  any  statement,  or,  if  he  made 
one,  that  it  was  material. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  §  690.*] 

Appeal  from  Superior  Court,  Watauga 
County;   Long,  Judge. 

Action  by  Emma  J.  Stout,  administratrix, 
against  the  Valle  Crucis,  Shawneebaw  &  EIl^ 
Park  Turnpike  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

See,  also,  153  N.  C.  513,  69  S.  BL  508,  31  L. 
R.  A.  (N.  S.)  801 

This  is  an  action  to  recover  damages  for 
the  death  of  the  plalntilTs  Intestate,  caused, 
as  it  is  alleged,  by  the  negligence  of  the  de- 
fendant. The  facts,  showing  the  nature  of 
the  controversy,  are  fully  stated  In  the  opin- 
ion on  the  former  appeal  in  the  action,  re- 
ported in  153  N.  0.  514,  69  S.  B.  508,  31  L. 
R.  A.  (N.  S.)  804.  The  Jury  rendered  the 
following  verdict:  (1)  Was  the  death  of 
plaintiff's  intestate,  W.  A.  Stout,  caused  by 
the  negligence  of  the  defendants,  as  alleged 
in  the  complaint?  Answer:  Yes.  (2)  Did 
plaintiff's  intestate,  W.  A  Stout,  contribute 
by  his  negligence  to  his  own  injury?  An- 
swer: No.  (3)  What  amount  of  damages,  if 
any,  is  plaintiff  entitled  to  recover  of  the  de- 
fendant? Answer:  $2,100.  Judgment  was 
rendered  in  accordance  with  the  verdict,  and 
the  defendant  excepted  and  appealed. 

A.  E.  Norman,  a  witness  for  the  plaintiff, 
testified:  **I  was  at  home  the  night  Stout 
was  killed.  Heard  of  the  injury  Just  after 
midnight  Found  deceased  under  the  fill, 
leaning  against  a  log,  holding  his  broken 
knee.  Leg  broken  twice.  Bruised  between 
his  hips.  Taken  to  my  house.  Conscious 
when  he  got  to  my  house.  Remained  con- 
scious for  24  hours.  Then  became  speech- 
less and  unconscious."  On  cross-examination 
he  was  asked:  '*Did  you  hear  the  deceased 
make  any  statement  as  to  what  happened 
immediately  before  he  went  off  the  road?" 
Objection  by  the  plaintiff;  sustained;  defend- 
ant excepts.  This  is  the  only  exception  ap- 
pearing in  the  record. 

Lk  D.  Lowe  and  Edmund  Jones,  for  api)el- 
lant.  T.  A  Love  and  F.  A  Linney,  for  ap- 
pellee. 


ALLEN,  J.  The  exception  of  the  defend- 
ant cannot  be  sustained.  There  Is  a  pre- 
sumption in  favor  of  the  correctness  of  the 
ruling  of  his  honor,  and  It  is  incumbent  on 
the  defendant  to  show  that  it  was  erroneous 
and  prejudicial,  which  it  has  not  done.  We 
cannot  see  from  the  record  that  the  witness 
heard  the  deceased  make  any  statement,  or, 
if  one  was  made,  its  materiality  does  not  ap- 
pear, and,  if  a  new  trial  should  be  ordered, 
the  question  might  be  answered  in  the. nega- 
tive. 

In  Knight  v.  Killebrew,  86  N.  C.  402,  the 
court  says:  "It  is  a  settled  rule  that  error 
cannot  be  assigned  in  the  ruling  out  of  evi- 
dence, unless  It  is  distinctly  shown  what  the 
evidence  was,  in  order  that  its  relevancy 
may  appear,  and  that  a  prejudice  has  arisen 
from  its  rejection"— citing  Whitesides  v. 
Twitty,  30  N.  C.  431;  Bland  v.  O'Hagan,  64 
N.  C.  471;  Street  v.  Bryan,  65  N.  C.  619; 
State  V.  Purdle,  67  N.  C.  326.  This  ruling 
has  been  approved  many  times.  Sumner  v. 
Chandler,  92  N.  C.  634;  State  v.  McNalr,  93 
N.  C.  628;  State  v.  Rhyme,  109  N.  C.  794, 
13  S.  E.  943;  Baker  v.  Railroad,  144  N.  C. 
40,  56  S.  E.  553. 

The  case  of  Watts  v.  Warren,  108  N.  C. 
517,  13  S.  EL  232,  relied  on  by  the  defendant, 
cites  Knight  v.  Killebrew  with  approval,  but 
holds  that,  under  the  facts  there  appearing, 
the  question  indicated  clearly  the  evidence 
excluded.  The  action  was  a  creditor's  bill 
against  an  administrator,  to  compel  an  ac- 
counting and  settlement,  and  to  set  aside  an 
assignment  to  the  defendant  of  a  policy  of 
insurance  on  the  life  of  the  Intestate.  *'Tbere 
was  evidence  tending  to  prove  that  the  in- 
testate and  the  defendant  administrator 
were  executors  of  their  deceased  father's 
will,  and  that  the  intestate  in  his  lifetime 
had  used  very  considerable  sums  of  money 
— how  much  did  not  definitely  appear — 
that  belonged  to  legatees  of  the  will,  and 
that  the  defendant  W.  A.  Warren  had  paid, 
and  had  to  pay,  the  same,  etc.,  and  that  such 
payments  constituted  part  of  the  consider- 
ation paid  by  him  for  the  policy  of  insur- 
ance." The  defendant  was  then  examined  in 
his  own  behalf  and  was  asked:  "What  pay- 
ments have  you  made  to  other  persons  than 
J.  B.  Warren,  in  consideration  of  that  as- 
signment?" Having  offered  evidence  that  he 
had  paid  considerable  sums  to  the  legatees, 
without  being  able  to  show  definitely  the 
amounts,  it  was  reasonable  to  infer  from  the 
question  that  he  would  state  the  payments 
made,  if  allowed  to  answer. 

The  defendant  does  not  come  within  this 
exception. 

There  is  no  error. 

No  error. 


*For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezea 
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BOWMAN  ▼.  BLANKENSHIP. 

(Supreme  Coart  of  North  Carolina.    Dec.  6, 

191L) 

Logs  and  Loooma  (I  21*)~Cont]iact8  won 

Sawing — ^Tkrms  of  Contract. 

In  an  action  to  recover  the  amount  due  on 
a  contract  for  sawing  lumber,  plaintiff  claimed 
that  he  waa  to  saw  the  lumber  in  a  manner 
suitable  for  market  and  was  to  **edze  it  square 
so  as  to  save  loss  at  the  mills,"  while  defend- 
ant claimed  that  plaintiff  was  to  square  it  up : 
that  he  said  he  had  a  good  edger  and  would 
square  it  up  for  the  shops  and  do  a  guaranteed 
Job,  and  that  a  part  of  the  lumber  did  not 
come  up  to  the  specifications.  Held,  that  as 
there  was  a  dispute  as  to  the  exact  terms  of 
the  contract,  and  its  requirements  and  plain- 
tifTs  evidence  tended  to  establish  an  agreement 
general  and  indefinite  in  terms,  evidence  that 
It  wai^  cut  *'as  ^ood  aa  any  mill  commonly 
cuts"  was  admissible. 

[Ed.  Note.— For  other  csfies,  see  Logs  and 
Logging,  Cent.  Dig.  |  53 ;  Dec.  Dig.  |  21.*] 

Appeal  from  Superior  Court,  Catawba 
County;  Long,  Judge. 

Action  by  L.  G.  Bowman  against  W.  S. 
Blankenship.  Judgment  for  plaintiff,  and 
defendant  appeals.    No  error. 

Civil  action  to  recover  $246.77,  alleged  to 
be  due  plaintiff  for  sawing  lumber.  There 
was  denial  of  the  debt  to  the  amount  alleged 
to  be  due.  The  verdict  was  for  plaintiff  for 
the  amount  claimed. 

W.  A.  Self  and  J.  H.  Burke,  for  appellant 
A.  A,  Whitener,  for  appellee. 

HOKE,  J.  On  the  argument  it  was  cor- 
rectly contended  by  defendant's  counsel  that 
an  ordinary  express  contract  which  Is  defi- 
nite, specific,  and  plain  of  meaning  may  not 
as  a  rule  be  changed  or  varied  by  evidence 
of  local  custom  or  usage.  Cooper  v.  Purvis, 
46  N.  C.  142;  Baseball  Club  v.  Pickett,  78 
Md.  375,  28  Ati.  279,  22  L.  R.  A,  690,  44  Am. 
St.  Rep.  304;  Brown  v.  Foster,  113  Mass.  136, 
18  Am.  Rep.  463;  Mearage  v.  Rosenthal,  175 
Mass.  358,  56  N.  E.  579.  But  in  our  opinion 
the  present  case  does  not  come  within  the 
principle.  The  plaintiff  claimed  and  testi- 
fied that  he  was  to  saw  defendant's  lumber, 
In  a  manner  suitable  for  market,  and  was  to 
"edge  it  square  so  as  to  save  loss  at  the 
mills";  that  he  had  done  the  work  according 
to  contract,  and  the  balance  due  was  $246.77. 
Defendant  contended  and  testified:  "That 
plaintiff  was  to  square  It  ap.  I  told  him  we 
wanted  the  lumber  cut  for  the  shops.  That 
defendant  said  he  knew  how  to  do  this,  said 
he  had  a  good  mill  and  a  good  edger  and 
would  square  it  up  for  the  shops  and  do  a 
guaranteed  Job."  That  a  part  of  the  lumber 
did  not  come  up  to  the  specifications.  That 
the  amount  was  not  so  much  as  claimed, 
and  the  balance  due  was  only  about  $60. 
In  support  of  his  position  plaintiff  Introduced 
witnesses  who  testified:  One:  "That  it  was 
good  lumber  and  was  edged  good."    Another, 


W.  A.  Holler:  "That  he  had  had  22  years' 
experience  in  sawing;  that  the  lumber  wa& 
all  right;  edged  all  right"  Another,  Thoma'* 
Moretz:  "That  he  had  had  20  years'  exper! 
ence  as  sawyer,  and  it  was  cut  as  good  as  any 
mill  commonly  cuts."  The  testimony  was 
admitted  over  defendant's  objection.  His 
position  being  that  each  and  every  piece  of 
the  lumber  was  to  be  squared,  and  that  evi- 
dence to  change  this  specific  requirement  be- 
cause the  lumber  was  good  as  "conmionly 
cut,"  etc.,  was  inadmissible.  There  Is  doubt 
if  by  defendant's  version  of  the  contract 
the  terms  were  sufficiently  definite  and  pre- 
cise as  to  render  the  testimony  inadmissible, 
but  there  was  dispute  about  the  exact  terms 
of  the  contract  and  its  requirements,  and 
plaintiff's  testimony  tended  to  establish  an 
agreement  in  terms  sufficiently  general  and 
indefinite  as  Justify  reception  of  the  evidence. 
We  find  no  testimony  that  any  of  lumber 
was  rejected  at  the  shops  because  unsuit- 
able. The  charge  of  the  court  gave  defend- 
ant the  full  benefit  of  the  position  contended 
for  by  him,  the  jury,  adopting  plalntifTs 
version  of  the  contract  and  facts  rtievant, 
have  rendered  a  verdict  for  the  full  amount 
claimed,  and  we  find  no  error  which  gives 
defendant  any  Just  ground  for  oomplaint. 
No  error. 


STATE  V.  OOUGfiL 


(157  N.  C.  60S) 


(Supreme  Court  of  North  Carolina.     Nov.  27. 

19U.) 

1.  Records    (§   22*)  — Mutilation  — Iitdict- 

MENT— Sufficiency. 

An  indictment,  charging  that  accused  un- 
lawfully and  with  fraudment  intent  took  from 
the  office  of  the  register  of  deeds  a  tax  book 
and  unlawfully  and  'fraudulently  obliterated,  in- 
jured, and  changed  such  book,  the  record  i^ 
quired  to  be  kept  by  the  register  of  deeds,  is 
sufficient  under  Revisal  1905,  i  3608,  prescrib- 
ing a  penalty  for  mutilating,  etc,  pnblic  rec- 
ords. 

[Ed.    Note.— For   other   caseSb    see    Beoords, 
Dec.  Dig.  §  22.*]  ^^ 

2.  Records  (§  22*)— Muthjition— Offenses. 

One's  criminal  responaibility  under  Revisal 
1905,  i  3506,  for  mutilating  and  altering  a  tax 
list  by  changing  the  township  totals,  is  not 
afitected  because  the  law  does  not  require  such 
totals  to  be  recorded. 

[Ed.    Note.— For    other   cases,    see    Reoorda, 
Dec.  Dig.  f  22.*] 

3.  rscobds  (s  22*)— mutu^tion— evidencb— 
Admissibilitt. 

In  a  trial  for  mutilating  a  tax  book  by 
changing  the  township  totals,  the  register  of 
deeds  was  properly  permitted  to  testify  that 
the  abstract  which  he  made  and  sent  to  the 
auditor  was  a  correct  copy  of  the  tax  list,  and 
that  the  books  showed  that  there  had  been  a 
mutilation  and  change  of  the  tax  list  as  to  the 
totals  which  were  recorded  for  certain  town- 
ships, amounting  In  the  aggregate  to  about  $3,- 
000;  it  being  unnecessary  to  prodnoe  soch  ab- 
stract. 

[E:d.    Note.— For    other    cases, 
Dec.  Dig.  i  22.*] 
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4.  RicoBDfl    Q  '  22*)—MtrmATiON— Evidence 
— Adkissibilitt. 

In  the  trial  of  a  deputy  sheriff  for  muti- 
lating a  tax  book  by  reducing  the  township  to- 
tals, enabling  him  to  settle  by  the  reduced  to- 
tals, the  state  could  show  that  he  drew  gold 
from  the  sheriff's  deposit  in  a  bank  and  refused 
to  tell  the  amount  of  money  which  had  been 
paid  over  to  a  certain  fund. 

[Ed.    Note.— For    other    cases,    see    Records, 
Dec.  Dig.  f  22.*] 


5.  Witnesses  (§  330*)— Ghabactkb  of  Wit- 
nesses—Gsosa-  Exahinatio  N . 

While  evidence  of  accused's  good  character 
cannot  be  attacked  on  cross-examination  by 
proving  specific  misconduct,  it  was  not  error 
in  the  trial  of  a  deputy  sheriff  for  mutilating 
a  tax  book  to  permit  a  witness,  who  had  tes^ 
tified  to  accu8ed*s  good  character,  to  be  cross- 
examined  to  show  that  accused  twice  refused 
to  show  his  books  to  proper  authority,  or  to 
disdose  the  amount. of  taxes  paid  over,  until 
witness  threatened  to  appeal  to  the  superior 
court  judge  to  force  him  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  18  1106-1108 ;   Dec  Dig.  |  330.*] 

Brown  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Mltcbell  Comi- 
ty;  Long,  Judge. 

A.  M.  Gouge  was  convicted  of  fraudulent- 
ly mutilating  and  changing  tax  books,  and 
lie  appeals.  Affirmed. 

W.  L.  Lambert,  W.  0.  Newland,  and  S.  J. 
Ervln,  for  appellant.  The  Attorney  General 
and  Asst  Atty.  Gen.  Geo.  L.  Jones,  for  the 
State. 


CLARK,  C.  J.  [11  The  defendant  was  con- 
victed upon  an  indictment  under  Rev.  3508, 
for  fraudulently  mutilating  and  changing  tax 
tx>ok8  covering  certain  townships  in  Mitch- 
ell county.  The  indictment  charged  that  the 
defendant  "did  unlawfully,  willfully,  and 
corruptly,  and  with  a  fraudulent  intent  and 
purpose,  take  from  the  office  of  the  register 
of  deeds  of  the  said  county  the  tax  book  for 
the  year  1908,  said  tax  book  having  been  de- 
posited in  said  office  as  ordered  by  law,  and 
did  unlawfully,  maliciously,  willfully,  and 
fraudulently  obliterate,  injure,  and  chainge 
the  said  tax  book  for  the  year  1906,  a  record 
required  to  be  kept  by  the  register  of  deeds." 

The  Indictment  comes  squarely  within  the 
terms  of  the  statute,  and  the  motion  to 
quash  was  properly  denied.  The  tax  list  is 
In  a  bound  volume  and  is  a  "book  of  records" 
required  to  be  kept  by  the  register  of  deeds. 
The  register  of  deeds  is  ex  officio  derk  of  the 
board  of  county  commissioners.  Rev.  2666. 
The  clerk  of  the  board  of  commissioners  is 
not  a  sQ^Murate  office,  but  a  part  of  the  office 
of  register  of  deeds.  The  two  offices  are  used 
interchangeably  in  the  statute.  In  Rev.  5238, 
the  title  says,  'The  register  of  deeds  can 
make  out  tax  duplicates."  In  the  same  sec- 
tion, it  is  provided  that  one  of  the  copies 
^*shall  remain  in  the  office  of  the  clerk  of  the 
board  of  commissioners,"  and  further  on  in 
the  same  section  it  is  said  that  an  allowance 


shall  be  made  to  the  "register  of  deeds.''  In 
Rev.  5239,  both  the  terms  **reglster  of  deeds" 
and  ''derk  of  the  board  of  commissioners" 
are  used.  In  Rev.  5240,  the  same  inter- 
changeable use  of  these  words  occurs. 

[2]  The  defendant  is  indicted  for  altering 
and  mutilating  the  tctof  Ust  and  not  a  copy 
of  the  abstract  which  was  sent  to  the  audi- 
tor. The  abstract  sent  to  the  auditor  is  taken 
from  the  tax  list,  and  a  copy  of  such  abstract 
is  not  required  to  be  kept  The  defendant 
made  the  further  objection  that,  since  the 
evidence  shows  that  the  township  totals  were 
changed,  the  indictment  Is  not  good  because 
the  law  does  not  require  the  total  for  each 
township  to  be  put  In  the  record.  It  is  true 
the  statute  does  not  say  in  so  many  words 
that  the  total  of  the  tax  of  each  township 
shall  be  set  down  by  the  register  of  deeds; 
but,  being  so  set  down,  as  is  convenient  and 
customary,  to  mutilate  cmd  change  those  to- 
tals is  to  mutilate  and  change  the  record, 
which  the  register  of  deeds  has  made  in  com- 
piling the  tax  list  for  the  county.  Besides, 
this  is  a  matter  of  proof  and  not  a  question 
of  the  sufficiency  of  the  Indictment. 

[31  The  defendant  further  contends  that  It 
was  error  to  permit  the  witness  to  state  that 
the  abstract  which  he  made  and  sent  to  the 
auditor  was  a  correct  copy  from  the  tax  list, 
and  that  the  books  show  now  that  there  has 
been  a  mutilation  and  chcmge  of  the  tax 
list  as  to  the  totals  which  were  recorded  for 
certain  townships,  amounting  in  the  aggre- 
gate to  about  $3,000. 

The  register  of  deeds,  through  his  office 
force,  prepared  two  copies  of  the  tax  list,  one 
for  his  office,  and  one  for  the  office  of  the  sher- 
iff. In  the  register's  own  copy  of  the  tax  list 
book  the  township  totals  appeared,  and  it 
was  these  that  the  defendant  was  charged 
with  having  altered.  It  was  not  contended 
that  the  general  tax  items  on  the  tax  list 
had  been  changed,  only  the  township  totals. 
The  evidence  of  the  witness  amounted  to 
nothing  more  than  his  saying  that  on  a  cer« 
tain  day,  after  the  tax  lists  were  made  out, 
he  added  the  general  items  of  the  county 
taxes  and  arrived  at  a  certain  sum,  and 
thereafter,  when  he  compared  that  sum  with 
the  totals  of  the  townships  as  they  appeared 
on  the  tax  list,  the  county  total  made  about 
$3,000  more  than  the  stun  of  the  township 
totals  as  they  appeared  after  the  alteration 
therein.  l%e  abstract  sent  the  auditor,  hav- 
ing been  made  from  the  unchanged  items, 
could  be  in  no  wise  affected  by  the  altera- 
tion in  the  township  totals. 

The  defendant  urges  that  the  abstract  sent 
to  the  auditor's  office  should  have  been  pro- 
duced, and  that  it  was  error  to  permit  tho 
witness  to  testify  as  to  the  sum  total  which 
was  shown  by  such  abstract  But  there  is 
no  charge  that  the  abstract  was  in  any  wise 
altered  by  the  defendant    The  abstract  was 
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simply  a  declaration  made  by  the  -witness 
ajid  was  of  no  higher  dignity,  as  concerns 
this  trial,  than  his  oral  testimony  as  to  what 
amount  it  showed.  A  certified  copy  of  such 
abstract  might  have  been  used  to  corroborate 
the  witness,  or  might  have  been  used  by  the 
defendant  to  contradict  him.  But  neither 
was  required.  The  abstract  was  a  written 
declaration  of  the  witness  which  he  at  one 
time  made  as  to  the  amount  of  the  unalter- 
ed totals,  but  that  did  not  prevent  him  from 
testifying  now  what  the  total  was.  The  addi- 
tion of  the  unaltered  items  on  the  tax  list 
book,  which  was  before  the  Jury^  would  show 
whether  he  is  correct  or  not  without  obtain- 
ing the  abstract,  which  was  a  mere  state- 
ment made  out  at  some  other  time  as  to 
what  the  total  of  the  general  items  of  the 
tax  list  amounted  to. 

[4]  The  other  exceptions  which  were  press- 
ed were  that  the  defendant,  while  collecting 
taxes  as  deputy  sheriff,  drew  from  the  bank 
money  from  the  sheriff's  account  wMch  he 
took  in  gold,  and  refused  to  tell  the  amount 
of  money  which  had  been  paid  over  to  the 
school  fund.  The  charge  is  that  the  town- 
ship totals  were  mutilated  by  the  defendant 
to  show  about  $3,000  less  than  the  true 
amount  It  Is  contended  that  the  motive  was 
to  settle  by  these  reduced  totals,  which  thus 
enabled  the  defendant  to  draw  out  the  dif- 
ference between  the  true  amount  collected 
and  the  amount  shown  by  the  addition  of 
the  altered  township  totals,  and  that  the  de- 
fendant drew  this  money  in  gold  so  that  it 
might  not  be  traced.  This  was  simply  a  cir- 
cumstance which  was  competent  to  go  to 
the  jury  for  what  it  was  worth  and  tending 
to  show  that  the  act  was  done  "illegally  and 
fraudulently,*'   as   charged. 

[5]  A  witness,  who  had  testified  as  to  the 
good  character  of  the  defendant,  was  per- 
mitted to  state  on  cross-examination  that  he 
had  threatened  the  defendant  with  Judge 
Council  before  he  would  show  his  books  or 
state  the  amount  he  had  paid  over.  It  is 
true  that  it  is  not  competent  on  cross-exam- 
ination to  attack  evidence  as  to  good  char- 
acter by  proving  specific  acts  of  misconduct 
State  V.  Bullard.  100  N.  C.  4;86,  6  S.  E.  420. 
But  this  the  state  did  not  attempt  to  do. 
The  witness  was  put  up  by  the  defendant 
as  a  character  witness;  but  the  cross-exam- 
ination is  not  restricted  to  that  matter,  and 
it  was  competent  for  the  state  on  the  cross- 
examination  to  bring  out  the  fact  as  an  in- 
criminating circumstance  that  the  defendant 
twice  refused  to  show  liis  books  to  proper 
authority  or  to  disclose  the  amount  of  the 
tax  fund  he  had  paid  over  to  the  board  of 
education  until  the  witness  threatened  to 
'Appeal  to  the  superior  court  judge  to  force 
nim  to  do  so.  The  evidence  was  submitted 
to  the  Jury  for  that  purpose  only. 

No  error. 


BROWN,  J.  (dissenting).  I  would  not  dis- 
sent in  this  case  unless  I  thought  a  serious 
error  had  been  committed.  I  believe  In  sus- 
taining convictions  of  crime  in  the  lower 
courts  unless  some  substantial  error  has  been 
committed.  It  may  be  that  the  error  which 
I  think  has  been  committed  in  this  case 
would  not  have  changed  the  result;  but  I 
cannot  give  my  approbation  to  the  precedent 
the  ruling  of  the  court  will  establish. 

The  abstract  referred  to  in  the  opinion  of 
the  court  is  as  much  a  record  as  the  tax  lists. 
Such  record  was  in  existence  and  well 
known  to  the  register  of  deeds  and  to  the 
prosecutor.  One  was  in  the  auditor's  office 
and  one  in  the  corporation  commission. 

The  sum  totals  of  that  abstract  was  a  po- 
tent fact  in  the  proof.  The  register  of  deeds 
made  them  out  The  correctness  of  his  rec- 
ollection of  those  totals  wus  a  most  perti- 
nent and  important  matter.  The  state  hadtlie 
right  under  the  statute  to  offer  copies  of  the 
originals  duly  certified.  Such  copies  are  the 
best  secondary  evidence  and  f&r  more  re- 
liable than  the  memory  of  the  witness. 

I  think  they  should  have  been  produced  on 
the  trial.  Ketly  v.  Craig,  27  N.  C.  129.  In 
this  case  Chief  Justice  Ruflin  says:  "It  Is 
always  a  question  of  law  whether  the  best 
evidence  in  the  party's  power  has  been  pro- 
duced, and  inferior  evidence  is  not  admissi- 
ble. If  in  this  case  the  sheriff's  copy  of  the 
tax  list  had  been  offered,  it  would  have  been 
competent,  as  there  was  sufficient  proof  of 
the  destruction  of  the  original.  So,  if  It 
had  appeared  that  the  sheriff's  copy  had  also 
been  lost,  then  the  parol  evidence  might  have 
been  given,  since  the  paper  of  which  the 
contents  were  proved  was  certainly  lost — 
whether  it  was  that  in  the  clerk's  office  or 
in  the  sheriff's  office."  See,  also,  the  re- 
marks of  same  great  judge  in  Kello  v.  Maget, 
18  N.  C.  425 ;  Nelson  v.  Whitfield,  82  N.  C. 
46 ;  25  Am.  &  Eng.  Ency.  162-167. 

ALI/EN,  J.,  concurs  in  ttiis  dissenL 


(167  N.  C.  ISl) 

COMMISSIONERS  OF  CLEVELAND 
COUNTY  V.  CITIZENS'  NAT. 
BANK  OP  GASTONIA. 

(Supreme  Court  of  North  Carolina.     Nov.  27. 

1911.) 

1.  Municipal  Corporations  (§  938*)— Bonds 
—Negotiability—Requisites. 

Bonds  issued  by  Kings  Mountain  precinct 
under  Pub.  Loc.  Laws  1911,  c.  429,  authori]&- 
ing  the  precinct  to  issue'  bonds  for  the  building 
of  roads,  and  in  section  4  providing  for  levy 
of  a  specified  tax  within  the  township  to  pay 
the  interest  on  the  bonds,  and  to  create  a  sink- 
ing fund,  are  negotiable;  the  negotiable  instru- 
menu  act  (Revisal  1905,  §  2153),  providing 
that  an  unqualified  promise  to  pay  is  uncon- 
ditional, though  coupled  with  an  indication  of 
a  particular  fund  out  of  which  reimbursement 
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is  to  be  made,  nnd  the  bonds  being  general  and 
unrestricted  obligations  of   the  precinct. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  1955-1957;  Dec. 
Dig.  §  938.*] 

2.  Counties  (f  18*)--Pbecincts— Public   Cob- 

PORATIONS. 

Kings  Mountain  precinct,  which,  by  Pub. 
lioc.  Laws  1911,  c.  429,  is  given,  a  highway 
commission  and  authorized  to  issue  bonds,  is  a 
quasi  municipal  corporation,  being  an  arm  of 
the  state. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  i  18.*] 

8.  Municipal  Cobporations  (8  915*)— Bonds 

—Validity— Tax  Limitation. 

The  validity  of  municipal  bonds  is  not  af- 
fected by  a  limitation  of  the  amount  of  the 
special  tax  which  is  provided  to  discliarge  them ; 
such  limitation  b6ing  in  no  sense  a  restriction 
on  the  liability  of  the  municipality. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1906-1912;  Dec. 
Dig.  §  915.«] 

Appeal  from  Superior  Court,  Cleveland 
County;    Webb,  Judge. 

Submitted  controversy  between  the  Com- 
missioners of  Cleveland  County  and  the  Citi- 
zens' National  Bank  of  Gastonla.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Jones  &  Timberlake,  for  appellant.  Ry- 
bum  ft  Hoey,  for  appellees. 

BROWN,  J.  [1,  2]  By  the  act  of  Assembly 
(Chapter  429.  Public  Local  Laws  1911)  Kings 
Mountain  precinct  in  No.  4  township,  Cleve- 
land, is  authorized  to  issue  bonds  in  the  sum 
of  $25,000  for  the  purpose  of  building  roads, 
repairing  those  in  existence,  and  for  other 
purposes  named  in  the  act  An  election  was 
held  and  the  act  adopted  and  approved  by 
a  large  majority  of  the  qualified  voters  of 
the  precinct.  Kings  Mountain  precinct  in 
No.  4  township,  Cleveland  county,  has  exist- 
ed under  well-known  boundary  lines  for  more 
than  30  years,  and  comprises  an  area  of 
over  22,000  acres  of  land;  the  town  of  Kings 
Mountain  being  also  situate  therein.  The 
act  also  provides  for  a  "highway  commission 
of  Kings  Mountain  precinct"  and  gives  it  ap- 
propriate powers  as  a  body  corporate  and 
politic.  Section  4  of  the  act  provides  for  the 
levy  within  the  township  of  a  special  tax  to 
pay  the  Interest  on  the  bonds  and  eventually 
also  to  provide  a  sinking  fund. 

It-  is  contended  by  defendant  that  the 
bonds  are  not  negotiable,  aoid  are  not  a  valid 
obligation  of  the  precinct  because  of  the  pro- 
viso in  Section  4  of  the  act  The  entire  sec- 
tion reads  as  follows:  "Sec.  4.  In  order  to 
pay  the  interest  on  said  bonds,  create  a  sink- 
ing fund  for  taking  up  said  bonds  at  maturi- 
ty, to  compensate  laborers  employed  on  the 
roads  in  King  Mountain  precinct  in  No.  4 
township,  and  to  establish,  alter,  repair,  sur- 
vey, lay  out  grade,  construct  maintain  and 
build  the  public  roads  and  highways  of 
Kings  Mountain  precinct  in  No.  4  township. 


in  Cleveland  county,  in  good  condition,  the 
board  of  commissioners  of  the  county  of 
Cleveland,  or  other  authorities  vested  with 
power  of  levying  taxes  for  said  county,  shall 
annually  compute  and  levy,  at  the  time  of 
levying  other  county  taxes,  a  sufficient  tax 
on  all  polls,  real  estate  and  all  personal 
property  and  all  other  subjects  of  taxation 
in  said  Kings  Mountain  precinct  which  said 
commissioners  or  other  authorities  now  or 
hereafter  may  be  allowed  to  levy  taxes  upon 
for  any  purpose  whatever,  always  observing 
the  constitutional  equation  between  taxes  on 
property  and  the  taxes  on  polls:  Provided, 
there  shall  not  at  any  time  be  levied  in 
Kings  Mountain  precinct  in  No.  4  township, 
in  the  county  of  Cleveland,  for  the  purpose  of 
road  improvement,  and  including  all  expen- 
ditures made  necessary  by  this  act  or  any 
act  or  statute  now  existing,  a  tax  greater 
than  twenty-five  (25)  cents  upon  the  one  hun- 
dred dollars  ($100)  worth  of  property  and 
seventy-five  (75)  cents  on  each  poll :  Pro- 
vided further,  that  no  sinking  fund  sha41  be 
created  by  such  levy  within  less  time  than 
ten  years  from  the  date  of  issuing'  said 
bonds,  but  the  highway  commission  herein- 
after created  may  use  for  the  purpose  of  this 
act  such  sums  of  money  remaining,  after  the 
interest  on  said  bonds  shall  have  been  paid, 
for  the  purpose  of  carrying  out  the  provi- 
sions of  this  act.'* 

We  see  nothing  in  this  proviso,  or  in  the 
whole  act  which  destroys  the  negotiability 
of  the  bonds.  They  contain  an  unconditional 
promise  to  pay  a  sum  certain  In  money  at  a 
fixed  time,  and  are  payable  to  bearer,  and  ful- 
fill all  the  requirements  of  negotiability. 
They  are  not  promises  to  pay  out  of  any 
particular  fund,  and  the  act  by  virtue  of 
which  they  are  Issued  does  not  profess  to 
restrict  their  payment  out  of  a  particular 
fund. 

Kings  Mountain  precinct  is  a  quasi  munic- 
ipal corporation  created  by  the  state  and 
vested  with  certain  corporate  powers.  Smith 
V.  School  Trustees,  141  N.  C.  143,  53  S.  EI 
524;  Board  Trustees,  Youngsville  Township, 
V.  Webb,  155  N.  C.  379,  71  S.  B.  620,  and 
cases  therein  cited. 

These  bonds  are  the  general  and  unre- 
stricted obligation  of  that  body  corporate. 
They  are  not  payable  solely  out  of  a  particu- 
lar fund,  although  a  particular  fund  is  pro- 
vided for  their  payment  They  therefore  do 
not  come  within  the  description  of  the  nego- 
tiable instrument  act  as  nonnegotiable  paper, 
for  that  instrument  especially  provides  that 
''an  unqualified  order  or  promise  to  pay  is 
unconditional  within  the  meaning  of  this 
chapter,  though  coupled  with  (1)  an  indica- 
tion of  a  particular  fund  out  of  which  reim- 
bursement is  to  be  made,  or  a  particular  ac^ 
count  to  be  debited  with  the  amount"  Be- 
visal  1905,  §  2153. 
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[3]  The  fact  that  the  special  tax  is  limited 
to  25  cents  on  the  ptoQerty  and  75  cents  on 
the  poll  may  affect  the  value  of  the  bonds 
possibly,  but  does  not  aff^ect  the  ultimate  lia- 
bility of  the  precinct  for  their  paymoit  in 
fuU. 

A9  said  by  the  Supreme  Court  of  the  Unit- 
ed States  in  U.  S.  v.  County  of  Clark,  96  U. 
S.  211,  24  Ia  Ed.  629:  "Limitations  upon  a 
special  fund  provided  to  aid  in  the  payment 
of  a  debt  are  in  no  sense  restrictions  of  the 
liability  of  the  debtors."  2  Daniel,  Neg. 
Inst.  (4th  Ed.)  iU91c;  Red  Springs  Hotel 
V.  Red  Springs,  72.  S.  E.  837,  at  this  term, 
and  cases  therein  dted. 

As  we  have  heretofore  substantially  said 
in  above-cited  case,  in  the  event  the  special 
tax  is  insufficient  to  meet  the  demand  upon 
if  for  interest  and  sinking  fund  require- 
ments, the  Legislature  may  authorize  its  in- 
crease, or  the  growth  of  the  precinct  and  the 
increase  in  the  taxable  value  of  property 
render  such  increase  unnecessary. 

The  Judgment  is  affirmed. 


(167  N.  c.  IM) 

NELSON  V.  ATLANTIC  COAST  LINE 

R.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1911.) 

Master  and  Servant  (f  78*)— Payment  of 
Benefits  —  Decision  by  Internal  Tri- 
bunai/--c0nclusivbne88. 

Under  regulations  of  the  relief  department 
of  a  railroad  company  requiring  controversies 
to  be  submitted  to  the  superintendent  and  mak- 
ing his  deciflion,  or  that  on  appeal  therefrom  to 
an  advisoij  committee,  conclusive,  suit  cannot 
be   maintained  to   recover  benefits   covering  a 

Keriod    during    which   such    officers   found    the 
eneficiary  to  be  no  longer  under  disability,  in 
the  absence  of  fraud  and  undue  influence. 


[Ed.  Note.— For  other  cases,  see 
Servant,  Dec  Dig.  i  78.*] 


Master  and 


Appeal  from  Superior  Court,  Pitt  County; 
Ferguson,  Judge. 

Action  by  W.  C.  Nelson  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  New 
trial  ordered. 

This  is  an  action  to  recover  benefits,  which 
the  plaintiff  alleges  he  is  entitled  to,  under 
the  rules  and  regulations  of  the  relief  de- 
partment of  the  defendant.  The  plaintiff,  an 
employ^  of  defendant,  became  a  member  of 
the  reli^  department  on  the  28th  of  June, 
1902,  and  paid  his  dues,  amounting  to  $6.15, 
up  to  the  6th  day  of  September,  1902,  when 
he  was  accidentally  injured.  After  his  In- 
Jury  he  was  paid,  as  benefits  on  account  of 
his  disability  to  work,  $1  per  day  for  12 
months,  and  thereafter  60  cents  per  day  up 
to  May  16,  1905,  making  a  total  of  $673.50. 
On  or  about  the  last  day,  the  superintendent 
,of  the  department  decided  that  the  plaintiff 
was  able  to  return  to  work,  and  he  was  noti- 


fied to  do  so;  but  he  refused,  contending 
that  he  was  still  unable  to  work.  The  plain- 
tiff  appealed  from  the  decision  of  the  sui)er 
intendent  to  the  advisory  committee,  and  em- 
ployed counsel  to  represent  him.  '  He  was 
given  a  hearing  by  the  committee,  and  this 
tribunal  held  that  he  was  no  longer  under 
disability.  He  then  began  this  action,  and 
the  defendant  pleads,  as  a  defense,  the  rules 
and  regulations  of  the  department,  and  the 
decision  of  the  advisory  conmilttee. 

There  is  no  evidence  of  fraud  and  no  claim 
that  the  injury  to  the  plaintiff  was  due  to 
negligence.  The  regulations  of  the  depart- 
ment are  fully  stated  in  Barden  v.  Railroad, 
152  N.  C.  318,  67  S.  E.  971.  and  in  King  v. 
Railroad,  72  S.  EI  801,  at  this  term,  and  it 
is  not  necessary  to  do  more  than  quote  the 
part  particularly  relied  on,  which  is  as  fol- 
lows: ''(65)  All  claims  of  members,  or  of 
their  beneficiaries  or  other  representatives, 
for  benefits,  and  all  questions  or  controversies 
of  whatsoever  character,  arising  in  any  man- 
ner or  between  any  parties  or  persons,  In 
connection  with  the  relief  department  or 
the  operation  thereof,  whether  as  to  the  con- 
struction of  language  or  the  meaning  of  the 
regulations  or  acts  in  connection  with  the 
operation  of  the  department,  shall  be  sub- 
mitted to  the  determination  of  the  superin- 
tendent, whose  decision  shall  be  final  and 
conclusive  thereof,  unless  a  written  appeal 
from  his  decision  is  made  to  the  committee. 
If  the  party  or  parties  so  submitting  any 
matter  to  the  superintendent  shall  be  dissat- 
isfied with  his  decision,  such  party  or  par- 
ties shall  appeal  to  the  committee  within 
thirty  days  after  notice  to  the  parties  in- 
terested of  the  decision  of  the  superintendent. 
When  an  appeal  is  taken  to  the  committee 
it  shall  be  heard  by  said  committee  without 
further  notice  at  their  next  stated  meeting, 
or  at  such  future  meeting  or  time  aa  they 
may  designate,  and  shall  be  determined  by 
vote  of  the  majority  of  a  quorum,  or  if  any 
other  member  not  less  than  a  quorum  of  the 
members  present  at  such  meeting,  and  the 
decision  arrived  at  thereon  by  the  conunittee 
shall  be  final  and  conclusive  upon  all  parties 
without  exception  or  approval.** 

There  was  evidence  on  the  part  of  the 
plaintiff  that  he  was  unable  to  work  on  May 
16,  1905,  and  that  this  disability  contlnned 
up  to  the  time  of  the  trial,  and  evidence  to 
the  contrary  by  the  defendant. 

The  defendant  requested  the  following  spe- 
cial instruction,  which  was  refused,  and  de- 
fendant excepted:  "That,  if  you  believe  the 
evidence  in  the  case,  the  plaintiff  was  at  the 
time  of  the  alleged  injury  a  member  of  the 
relief  department  of  the  Atlantic  Coast  Line 
Company,  and  agreed  to  be  bound  by  the 
rules  and  regulations  of  said  relief  d^art- 
ment,  and  accepted  benefits  therefrom  in  ac- 
cordance with  the  said  rules  and  regulations. 
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and  tbat  there  Is  no  evidence  tbat  any  frand 
or  decoit  of  any  character  was  practiced  up- 
on the  plaintiff,  either  in  signing  the  applica- 
tion for  membership  in  said  relief  depart- 
ment, or  in  inducing  him  to  accept  the  bene- 
fits in  said  department  after  his  said  injury, 
and  tbat  the  plaintiff  voluntarily  accepted 
benefits  and  elected  thereby  to  obtain  his 
rights  under  said  contract  In  accordance  with 
the  rules  and  regulations  of  said  relief  de- 
partment; and  the  court  therefore  charges 
you  that  as  the  plaintiff  has  submitted  the 
Questions  in  controversy  in  this  action  to  the 
tribunal  provided  for  in  the  rules  and  regu- 
lations of  said  relief  department,  of  which 
he  was  a  member,  and  the  same  having  been 
duly  and  orderly  considered  by  said  advisory 
committee  of  said  relief  department,  the 
plaintiff  under  the  terms  of  his  contract,  as 
a  matter  of  law,  is  boupd  thereby,  and  he 
cannot  maintain  this  action,  no  fraud  or  un- 
due influence  having  been  proven,  you  will 
answer  the  issue  as  to  the  right  of  recovery 
by  plaintiff  in  this  action,  *No.' " 

There  was  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  and  defendant  excepted  and 
appealed. 

Harry  Skinner,  for  appellant  Julius 
Brown,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  question  involved  in  this  case  is 
of  general  importance,  and  the  principle  an- 
nounced will  determine,  in  this  state,  the 
right  of  all  benefit  societies  and  fraternal  or- 
ders, which  provide  for  the  payment  of  bene- 
fits to  sick  or  disabled  members,  to  establish, 
within  the  society  or  order,  some  tribunal 
with,  power  to  investigate  the  fact,  upon 
which  the  right  to  the  benefit  may  depend, 
and  whose  decision  shall  be  final,  unless  im- 
peached for  fraud. 

We  cannot  declare  that  the  decision  of  such 
a  tribunal  is  binding  upon  a  member  who 
belongs  to  a  fraternal  order,  and  refuse  to 
enforce  it,  on  substantially  the  same  facts, 
because  it  is  invoked  in  behalf  of  the  relief 
department  of  a  railroad. 

The  principal  contentions  of  the  plaintiff, 
assailing  the  validity  of  the  decision  of  the 
advisory  committee,  are  that  it  is  practically 
an  arbitration;  that  on  the  facts  developed 
a  property  right  is  involved ;  that  an  agree- 
meat  to  submit  such  a  right  to  arbitration  in 
advance  of  the  controversy  is  invalid,  because 
it  is  an  agreement  which  ousts  the  courts  of 
their  jurisdiction,  and  that  the  advisory  com- 
mittee was  not  fairly  constituted. 

The  defendant  replies  that,  if  the  action  of 
the  advisory  committee  is  to  be  governed  by 
the  strict  rules  of  an  arbitration,  no  prop- 
erty right  was  submitted  to  the  committee, 
but  only  the  ascertainment  of  a  single  fact 
that  the  committee  was  impartially  consti- 
tuted, and,  if  not,  that  the  plaintiff  submit- 
ted his  claim  with  full  knowledge  of  the 
facts,  and  that  there  has  been  an  award. 


which  is  final.    The  defendant  further  says, 
that  the  principles  relied  on  are  not  applied, 
without  qualification,  in  behalf  of  a  member 
of  an  organization,  who  acquires  his  property 
right,  under  and  by  virtue  of  its  regulations. 

There  is  some  difference  of  opinion  as  to 
the  motive  behind  the  adoption  of  the  rule 
that  an  agreement  in  advance  of  a  contro- 
versy to  submit  all  questions  of  law  and  fact 
to  arbitration  is  not  enforceable,  some  attrib- 
uting it  to  the  jealousy  of  the  courts  and  a 
desire  to  repress  all  attempts  to  encroach  on 
the  ezclusiveness  of  their  jurisdiction,  and 
others  to  an  aversion,  from  re9.sons  of  public 
policy,  to  sanction  contracts  by  which  the 
protection  which  the  law  affords  the  Individ* 
ual  citizen  is  renounced  (Canal  C!k>.  v.  Coal 
C!o.,  50  N.  Y.  258) ;  but  the  tendency  of  the 
later  decisions  is  to  relax  the  rule. 

In  the  case  from  New  York,  the  court  says : 
"An  agreement  of  this  character  induced  by 
fraud,  or  overreaching,  or  entered  into  unad- 
visedly through  ignorance,  folly,  or  undue 
pressure,  might  well  be  refused  a  specific  per- 
formance,  or  disregarded  when  set  up  as  a 
defense  to  an  action.  But  when  the  parties 
stand  on  an  equal  footing,  and  intelligently 
and  deliberately.  In  making  their  executory 
contracts,  provide  for  an  amicable  adjust- 
ment of  any  difference  that  may  arise,  either 
by  arbitration  or  otherwise,  it  is  not  easy  to 
assign,  at  this  day,  any  good  reason  why  the 
contract  should  not  stand,  and  the  parties 
made  to  abide  by  it  and  the  judgment  of  the 
tribunal  of  their  choice.  Were  the  question 
res  nova,  I  apprehend  that  a  party  would 
not  now  be  permitted,  in  the  absence  of  fraud 
or  some  peculiar  circumstances  entitling  him 
to  relief,  to  repudiate  his  agreement  to  sub- 
mit to  arbitration  and  seek  a  remedy  at  law, 
when  his  adversary  had  not  refused  to  ar- 
bitrate, or  in  any  way  obstructed  or  hindered 
the  arbitration  agreed  upon.  •  *  •  The 
better  way,  doubtless,  is  to  give  effect  to  con- 
tracts, when  lawful  in  themselves,  according 
to  their  terms  and  the  intent  of  the  parties, 
and  any  departure  from  this  principle  is  an 
anomaly  in  the  law,  not  to  be  extended  or 
applied  to  new  cases  unless  they  come  within 
the  letter  and  spirit  of  the  decisions  already 
made.  The  tendency  of  the  more  recent  de- 
cisions is  to  narrow  rather  than  enlarge  the 
operation  and  effect  of  prior  decisions,  limit- 
ing the  power  of  contracting  parties  to  pro- 
vide a  tribunal  for  the  adjustment  of  possible 
differences,  without  a  resort  to  courts  of  law ; 
and  the  rule  is  essentially  modified  and  qual- 
ified." 

This  is  in  line  with  the  statement  of  Chap- 
man, J.,  in  Hood  V.  Hartshorn,  100  Mass. 
117,  1  Am.  Rep.  89,  that  "judicial  tribunals 
are  provided  by  the  government  to  enable 
parties  to  enforce  their  rights  when  other 
means  fail,  but  not  to  hinder  them  from  ad- 
justing their  differences  themselves,  or  by 
agents  of  their  own  selection."  And  with  the 
remark  of  Pollock.  B.,  in  Dawson  ▼•  Fitz- 
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gerald,  1  Ex.  D.  257,  that  "it  has  been  shown, 
not  only  by  decision,  but  by  the  legislation 
of  late  years,  that  the  same  pious  reverence 
is  not  felt  for  litigation  in  an  open  court 
that  was  felt  In  the  olden  time.'* 

There  would  appear  to  be  some  contradic- 
tion for  the  same  court  to  say  that  "the  set- 
tlement of  controversies  by  arbitration  is 
looked  on  with  great  favor  by  the  courts" 
(Hurdle  v.  Stallings,  109  N.  C.  6, 13  S.  E.  720), 
and  then  refuse  to  permit  the  members  of 
an  organization  to  agree  upon  a  plan  for 
determining  when  a  member  is  able  to  re- 
turn to  his  work. 

The  rule  as  to  agreements  to  arbitrate  has 
been  modified  from  time  to  time  until  now  it 
is  generally  accepted  that  it  is  competent  to 
contract  that  the  amount  of  damages  which 
may  be  recovered,  or  the  existence  of  any 
fact,  which  may  enter  into  the  right  to  re- 
cover, shall  be  submitted  to  arbitration,  pro- 
vided the  right  of  action  Is  not  embraced  in 
the  agreement 

In  the  leading  English  case  of  Scott  v. 
Avery,  6  H.  L.  811,  it  was  held  that  a  pro- 
vision of  a  mutual  insurance  company  was 
valid,  "that  the  sum  to  be  paid  to  any  in- 
surer for  loss  should,  in  the  first  Instance, 
be  ascertained  by  the  committee,  but  if  a 
difference  should  arise  between  the  insurer 
and  the  committee,  'relative  to  the  settling 
of  any  loss,  or  to  a  claim  for  average,  or  any 
other  matter  relating  to  the  insurance,'  the 
difference  was  to  be  referred  to  arbitration," 
and  Lord  Coleridge  thus  speaks  of  this  pro- 
vision :  "The  principle  of  law  which  is  relied 
on  by  the  plaintiff  in  error  is  agreed  on.  The 
difference  between  the  parties  is  upon  the 
question  whether  it  governs  the  present  case, 
and  this  must,  be  decided  by  determining  the 
true  construction  of  the  agreement.  If  two 
parties  enter  into  a  contract,  for  the  breach 
of  which  in  any  particular  an  action  lies, 
they  cannot  make  it  a  binding  term  that  in 
such  event  no  action  shall  be  maintainable, 
but  that  the  only  remedy  shall  be  by  refer- 
ence to  arbitration.  Whether  this  rests  on 
a  satisfactory  principle  or  not  may  well  be 
questioned;  but  it  has  been  so  long  settled 
that  it  cannot  be  disturbed.  The  courts  will 
not  enforce  or  sanction  an  agreement  which 
deprives  the  subject  of  that  recourse  to  their 
Jurisdiction,  which  has  been  considered  a 
right  inalienable  even  by  the  concurrent  will 
of  the  parties.  But  nothing  prevents  parties 
from  ascertaining  and  constituting  as  they 
please  the  cause  of  action  which  is  to  be- 
.come  the  subject-matter  of  decision  by  the 
courts." 

Again,  it  is  said  in  Assurance  Co.  v.  Hall, 
112  Ala.  323,  20  South.  448:  "The  principle 
is  that  when  the  agreement  to  arbitrate  in- 
cludes the  whole  snbject-matter  of  difference, 
80  that  the  right  of  the  party  to  resort  to  the 
courts  of  his  country  for  the  determination 
of  his  suit  or  claim  is  absolutely  and  effec- 


tually waived,  such  an  agreement  Is  againsr 
public  policy  and  void.  We  adhere  to  that 
conclusion.  The  courts  clearly  distinguish  be- 
tween an  agreement  which  refers  to  arbitra- 
tion the  extent  or  amount  of  damages  to  be 
recovered,  but  leaves  the  parties  free  to  have 
the  right  to  recover  or  liability  of  the  other 
party  determined  by  the  courts,  and  those 
agreements  which  refer  to  arbitration  the 
authority  to  determine  the  right  of  the  one 
to  recover,  or  the  liability  of  the  other.  The 
former  are  upheld  and  enforced,  while  the 
latter  are  declared  to  be  against  public  policy 
and  not  binding." 

In  Holmes  v.  Rlchet,  56  Cal.  313,  38  Am. 
Rep.  54,  the  case  from  New  York  (Canal  Co. 
V.  Oal  Co.,  supra)  and  Scott  v.  Avery,  supra» 
are  cited  with  approval,  and  particularly  the 
statement  in  the  latter  case:  "But  nothing 
prevents  parties  from  ascertaining  and  con- 
stituting as  they  please  the  cause  of  action 
which  is  to  become  the  subject-matter  of  de- 
cision by  the  courts." 

The  original  doctrine,  with  its  nwdifica- 
tions,  is  well  summed  up  by  Justice  Manning 
in  Kelly  v.  Trimont  Lodge,  154  N.  C.  100,  69 
S.  E.  766 :  '*Our  court  has  uniformly  held  to 
the  doctrine  that,  when  a  cause  of  action  has 
arisen,  the  courts  cannot  be  ousted  of  their 
jurisdiction  by  agreements,  previously  enter- 
ed into,  to  submit  the  liabilities  and  rights 
of  the  parties  to  the  determination  of  other 
tribunals  named  in  the  agreement;  but  it 
has  been  also  generally  held  that  the  agree- 
ment to  submit  the  particular  question  of  the 
amount  of  loss  or  damage  of  the  assured  un- 
der an  insurance  policy  is  not  against  public 
policy  and  is  sustained.  That  is  simply  a 
method  for  the  ascertainment  of  a  single 
fact,  and  not  the  determination  of  the  legal 
liability  of  the  insurer"— citing  Mfg.  O).  v- 
Assur.  Co.,  106  N.  C.  28,  10  S.  E.  1057.  And 
in  Braddy  v.  Ins.  Co.,  115  N.  C.  354,  20  S.  E. 
477,  Justice  Avery  says  the  proposition  is 
well  settled  that  an  agreement  to  submit  to 
arbitration  the  single  question  of  the  amount 
of  loss  by  'fire  is  valid. 

Under  these  authorities,  and  particularly 
under  the  declaration  of  our  own  court,  and 
treating  the  agreement  as  one  for  arbitra- 
tion pure  and  simple,  the  defendant  might 
well  contend  that,  its  liability  to  pay  benefits 
being  admitted,  when  the  plaintiff  is  under 
disability.  It  was  competent  for  the  partiea 
to  agree  in  advance  that  the  single  fact  of 
disability  should  be  determined  by  arbitra- 
tion. 

But  the  case  is  stronger  for  the  defendant 
than  this,  as  the  plaintiff  has  voluntarily  sub- 
mitted his  claim  to  the  arbitrament  of  the 
advisory  committee,  and  an  award  has  been 
rendered  against  him. 

The  authorities  seem  to  agree  that,  al- 
though an  agreement  to  arbitrate  the  entire 
controversy  is  not  enforceable,  and  that 
prior  to  the  award  either  jmrty  maj  revoke 
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the  agreement,  If  he  fails  to  do  so»  and  en- 
ters upon  the  arbitration,  and  an  award  is 
made,  he  is  bound. 

In  Tobey  v.  Bristol,  23  Fed.  Gas.  1321, 
Judge  Story,  after  discussing  the  power  of 
revocation,  says:  "But,  where  an  award  has 
been  made  before  the  revocation,  it  will  be 
held  obligatory,  and  the  parties  will  not  be 
allowed  to  revoke  It,  and  the  courts  of  law, 
as  well  as  of  equity,  will  enforce  it" 

The  same  principle  Is  declared  by  Justice 
Walker  at  the  last  term,  in  Williams  v.  Manf . 
Co.,  154  N.  0.  208,  70  S.  E.  291,  in  which  he 
says:  "After  the  arbitrators  have  acted  and 
rendered  an  award,  the  case  is  very  different 
Their  decision  (that  of  the  arbitrators)  is 
binding  upon  the  parties,  and  can  be  suc- 
cessfully impeached  only  upon  the  grounds 
which  would  invalidate  any  other  judgment. 
This  distinction  between  a  mere  agreement 
to  submit  and  a  submission  consummated  by 
an  award  is  uniformly  recognized  by  the  au- 
thorities." 

Nor  can  the  plaintiff  now  object  that  the 
members  of  the  advisory  committee  were  in- 
terested, or  partial,  if  such  is  the  fact,  be- 
cause he  knew  how  it  was  constituted  when 
he  became  a  member  of  the  department,  and 
at  the  time  he  submitted  his  claim  to  them. 

As  was  said  by  Justice  Shepherd  in  Pear- 
son V.  Barrlnger,  109  N.  C.  400,  13  S.  E.  943: 
"It  is  well  settled  that  parties  'knowing  the 
facts  may  submit  their  differences  to  any  per- 
son,  whether  he  is  interested  in  the  matters 
Involved  (Navigation  Co.  v.  Fenlon,  4  Watts 
&  S.  [Pa.]  205),  or  is  related  to  one  of  the 
parties,  and  the  award  will  be  binding  upon 
them.'  6  Wait's  Act  &  Def.  519;  Morse  on 
Arbitration,  105.  But,  If  the  sut)misslon  is 
made  in  Ignorance  of  such  incompetency,  the 
award  may  be  avoided.  No  relief,  however, 
will  be  granted  unless  objection  is  made  as 
soon  as  the  aggrieved  party  becomes  aware 
of  the  facts,  and.  If  after  the  submission  he 
acquires  such  knowledge  and  permits  the 
award  to  be  made  without  objection,  it  is 
treated  as  a  waiver,  and  the  award  will  not 
be  disturbed.  Davis  v.  Forshee,  84  Ala.  107. 
'A  party,'  says  Morse  on  Arbitration,  supra, 
*wlll  not  be  allowed  to  lie  by  after  he  has  at- 
tained the  knowledge  and  proceed  with  the 
hearing  without  objection,  thereby  accumu- 
lating expense  and  taking  the  chance  of  a 
decision  in  bis  favor,  and  then,  at  a  later 
stage,  or  after  a  decision  has  been  or  seems 
likely  to  be  rendered  against  him,  for  the 
first  time  produce  and  urge  his  objection.' 
From  these  and  other  authorities,  it  would 
seem  clear  that  when  one  seeks  to  Impeach 
an  award,  he  must  show  that  he  made  objec- 
tion as  soon  as  he  discovered  the  disquali- 
fying facts." 

If,  therefore,  we  applied  the  rules  govern- 
ing arbitration  and  awards,  we  would  hold 
upon  the  facts  in  this  record  that  it  was 
competent  for  the  parties  to  agree  in  advance 
to  submit  to  arbitration  the  single  question 


of  the  ability  of  the  plaintiff  to  return  to 
his  work,  and  that  an  award  rendered  on 
such  an  agreement  would  be  valid,  when  free 
from  oppression  or  fraud. 

The  rights  of  the  parties  cannot,  however, 
be  determined  strictly  upon  the  principle 
governing  arbitrations,  because  the  plaintiff 
acquires  his  right  to  the  benefits  he  claims 
under  the  rules  of  the  relief  department,  and 
he  has  by  contract  attached  to  the  enjoy- 
ment of  these  benefits  the  condition  that  he 
will  abide  by  all  reasonable  regulations. 

There  is  no  question  of  negligence  in- 
volved, and  the  plaintiff  does  not  say  that 
the  provisions  of  the  relief  department  are 
against  public  policy  and  void.  On  the  con- 
trary, he  demands  relief  because  he  is  a 
member  of  the  department  and  under  its 
provisions.  He  says  that  having  contributed 
dues  amounting  to  $6.15  before  he  was  ac- 
cidentally injured,  and  having  received  bene- 
fits amounting  to  $673.50  on  account  of  his 
Injuries,  when  the  department,  upon  an  ap- 
peal by  him,  in  accordance  with  the  by- 
laws, decides  that  he  is  able  to  return  to 
work,  he  may  refuse  to  do  so,  and  that  the 
regulations  providing  for  a  tribunal  to  de- 
cide this  single  question  has  no  binding  force. 

The  authorities  upon  this  question  are  in 
much  conflict.  All  seem  to  agree  that  when 
the  regulation  of  an  organization  relates  to 
its  internal  polfcy,  or  to  a  question  of  mem- 
bership, the  action  of  the  organization,  ac- 
cording to  the  regulations,  is,  in  the  ab- 
sence of  fraud,  conclusive;  but  there  is  a 
difference  of  opinion  as  to  what  is  a  prop- 
erty right  and  as  to  the  effect  of  the  regu- 
lation when  a  property  right  is  involved. 
Some  courts  hold  that,  when  a  property  right 
is  involved,  the  member  must  first  seek  re- 
dress inside  of  the  order,  and  that  having 
done  so,  he  may  then  resort  to  the  courts. 
Others  hold  that  if  there  is  no  inhibition 
against  resorting  to  the  courts,  he  may  do 
so  in  the  first  Instance.  Others  that  he  must 
resort  to  the  order  first,  if  the  regulations  so 
require,  and  then  to  the  courts,  although  the 
regulations  say  that  the  decision  by  the 
tribunal  in  the  order  shall  be  final.  And 
others  that  the  decision  rendered  according 
to  the  regulations  of  the-  order  is  final  and 
conclusive.  Vandyke's  Case,  2  Whart  (Pa.) 
312,  30  Am.  Dec.  263;  Barker  v.  Great  Hive» 
135  Mich.  499,  98  N.  W.  24;  Van  Poucke  v. 
St  Vincent  63  Mich.  381,  29  N.  W.  863; 
Ry.  Ben.  Ass'n  v.  Robinson,  147  111.  159,  35 
N.  B.  168;  Cotter  v.  A.  O.  U.  W.,  23  Mont  90, 
57  F^ac.  650;  LoefSer  v.  M.  W.  of  Am.,  100 
Wis.  85,  75  N.  W.  1012;  Rood  v.  Ry.  Ben. 
Ass'n  (C.  C.)  31  Fed.  62;  Osceola  Tribe  v. 
Schmidt  57  Md.  105;  Anacosta  Tribe  v. 
Murbach,  13  Md.  91,  71  Am.  Dec  625;  San- 
derson V.  Railroad  Trainmen,  204  Pa.  183, 
53  Atl.  767;  Robinson  v.  Templar  Lodge, 
117  Cal.  371,  49  Pac.  170,  59  Am.  St  Rep. 
193;  Grand  Central  Lodge  No.  297,  A.  O.  U. 
W.  ▼.  Grogan,  44  UL  App.  Ill;   Knights  of 
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Pjtbias  T.  Wflflon,  66  Fed  785,  14  O.  C.  A. 
264. 

In  Vandyke's  Case  the  charter  of  a  private 
corporation  provided  that,  If  any  member 
should  be  found  breaking  the  rules  of  the 
society,  he  should  be  served  with  a  notice  to 
attend  to  answer  at  the  next  stated  meeting, 
after  which  a  decision  should  be  made  by  bal- 
lot, and,  if  two-thirds  considered  him  guilty, 
he  should  be  dealt  with  agreeably  to  the  by- 
laws. The  by-laws  provided  that  no  member 
should  be  entitled  to  receive  any  benefit  from 
the  society  whose  complaints  are  the  re- 
sult of  intoxication,  etc  A  member  having 
been  expelled  by  the  requisite  majotity,  on 
the  ground  of  intoxication,  after  due  notice, 
etc.,  he  brought  an  action  in  the  court  of 
common  pleas  to  recover  the  allowance  grant- 
ed to  disabled  members,  and  it  was  held 
that  the  regularity  of  the  proceedings  to 
expel  him  could  not  be  inquired  into  in  that 
action,  and  that  the  court  had  no  jurisdic- 
tion to  comi)el  payment  of  the  allowance. 
Chief  Justice  Gibson,  who  wrote  the  opin- 
ion, says:  "Into  the  regularity  of  these  pro- 
ceedings it  is  not  permitted  us  to  look.  The 
sentence  of  the  society,  acting  in  a  Judi- 
cial capacity  and  with  undoubted  Jurisdic- 
tion of  the  subject-matter,  is  not  to  be  ques- 
tioned collaterally,  while  it  remains  unre- 
versed by  superior  authority."  It  will  be 
noted  that  in  this  case  the  tribunal  pro- 
vided in  the  order  decided  the  question  of 
intoxication,  and  its  decision  was  held  to  be 
conclusive,  and  upon  it  the  right  to  benefits 
was  denied. 

In  Sanderson  v.  Brotherhood  of  Trainmen, 
supra,  speaking  to  the  same  question,  the 
court  says:  "In  the  case  at  bar  the  plaintiff's 
statement  clearly  shows  that  the  constitution 
of  the  order  provides  a  tribunal  to  decide  the 
very  question  now  in  controversy  in  this 
case,  to  wit,  whether  or  not  the  plaintiff's 
claim  amounted  to  total  disability.  In  ac- 
cepting the  certificate  the  plaintiff  agreed, 
with  the  other  members  of  the  beneficial  or- 
der, that  he  would  submit  this  question  to 
the  tribunal  so  constituted.  It  was  a  tri- 
bunal of  his  own  choice.  It  was  doubtless 
provided  for  the  express  purpose  of  prevent- 
ing litigation  and  thereby  to  prevent  the 
funds  of  the  order  from  being  taken  and 
used  in  defending  suits.  It  is  to  the  interest 
of  every  member  of  the  order  that  this  reg- 
ulation should  be  enforced.  In  our  opinion, 
the  decision  of  such  tribunal  is  conclusive 
upon  the  plaintiff  and  the  merits  of  the  de- 
cision of  such  tribunal  cannot  be  inquired 
into  collaterally,  either  by  action  at  law  or 
any  other  mode." 

In  the  case  of  Anacosta  Tribe  of  Red 
Men,  supra,  the  right  of  a  member  to  sick 
oeneflts  was  involved,  and  after  a  decision 
against  him  in  the  order  he  brought  action 
to  recover  the  benefits.  The  court  says: 
"The  appellee,  by  becoming  a  member,  as- 
.-ented  to  be  governed  by  the  tribe  and  coun- 


cil, according  to  the  regulations,  and  it  fol- 
lows that  he  was  bound  by  their  application 
and  construction  in  his  own  case.  It  is  pro- 
vided that  the  tribe  shall  determine  mat- 
ters of  this  kind,  and  the  dedsioh,  on  appeal, 
made  final.  These  are  private  beneficial 
institutions  operating  on  the  members  only, 
who  for  reasons  of  policy  and  conven- 
ience, affecting  their  welfare  and  per- 
haps their  existence,  adopt  laws  for  their 
government,  to  be  administered  by  them- 
selves, to  which  every  person  who  Joins 
them  assents.  They  require  the  surrender 
of  no  right  that  a  man  may  not  waive,  and 
are  obligatory  on  him  only  as  long  as  he 
chooses  to  recognize  their  authority.  In  the 
present  instance,  the  party  appears  to  have 
been  subjected  to  the  general  laws  and  by- 
laws according  to  the  usual  course,  and,  if 
the  tribunal  of  his  own  choice  has  decided 
against  him,  he  ought  not  to  complain.  It 
would  very  much  impair  the  usefulness  of 
such  institutions,  if  they  are  to  be  harassed 
by  petty  suits  of  this  kind,  and  this,  proba- 
bly, was  a  controlling  consideration  in  de- 
termining the  manner  of  assessing  benefits 
and  passing  upon  the  conduct  of  members. 
The  very  point  arose  in  Vandyke's  Case,  2 
Wlhart  (Pa.)  309  [30  Am.  Dec  263],  where 
(Qibson,  Gh.  J.,  delivering  the  opinion  of  the 
court)  it  was  held  that  an  action  did  not  lie 
to  recover  benefits,  upon  grounds  that  we 
deem  altogether  satisfactory."  This  and 
Vandyke's  Gase  were  approved  in  the  Os- 
ceola Tribe  v.  Schmidt,  57  Md.  105 

In  Van  Poncke  v.  St  Vincent  Society,  mi- 
pra,  plaintiff  sued  the  defendant,  a  mutual 
benefit  and  co-operative  insurance  company 
of  which  he  was  a  member,  for  money  claim- 
ed to  be  due  him  for  a  "sick  benefit"  The 
by-laws  of  the  company  provided  for  a  "sick 
committee,"  whose  duty  it  should  be  to  ifi- 
vestigate  and  determine  whether  a  member 
was  entitled  to  such  benefit,  whose  decision 
was  to  be  final,  and  the  committee  to  be  the 
sole  **deoiders*'  of  the  question.  After  plain- 
tiff had  received  assistance  for  a  time,',  he 
was  cited  before  the  committee,  and  after  a 
hearing  they  decided  that  he  was  not  entitled 
to  receive  any  further  benefits  on  account 
of  his  injury,  of  which  decision  he  was  duly 
notified,  and.it  was  held  that  the  action  of 
the  committee  was  final;  the  court  saying: 
"It  is  necessary  that  there  should  be  some 
mode  of  determining  the  question  of  when 
relief  should  be  given  and  denied,  and  the 
method  provided  in  the  by-law  seems  well 
adapted  to  the  circumstances  and  needs  of 
such  a  society.  There  is  nothing  oppressive 
in  the  terms  of  the  by-law,  and  it  contains 
nothing  which  the  policy  of  the  law  forbids. 
If  it  is  enforced  in  good  faith  and  with  im- 
partiality, which  the  members  pledge  them- 
selves to  do,  it  must  result  in  benefit  to  sick 
members,  and  at  the  same  time  protect  the 
funds  of  the  society  from  depletion  by  the 
undeserving.'* 
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The  same  principle  Is  declared  In  Barker 
V.  Great  Hive,  135  Mich.  502,  98  N.  W.  24. 

The  question  was  considered  by  the  Cir- 
cuit Court  of  Appeals  In  Knights  of  Pythias 
y.  Wilson,  supra,  and  it  was  there  declared: 
"The  decided  weight  of  authority  Is  .that  a 
member  of  a  mutual  benefit  society  must 
resort,  for  the  correction  of  an  alleged  wrong 
done  to  him  as  such  member,  to  the  tribunals 
of  the  society,  and,  when  the  proceedings  are 
regular,  the  action  of  the  society  Is  conclu- 
sive, and  cannot  be  inquired  into  collater- 
ally." 

We  win  not  quote  further  from  the  cases 
cited,  and  there  are  others  to  the  same  effect, 
but  they  sustain  fully  the  contention  of  the 
defendant  that  it  was  the  duty  of  the  plain- 
tiff to  seek  redress  inside  the  department, 
and  that  the  decision  of  the  advisory  com- 
mittee, upon  his  appeal,  is  conclusive  upon 
him. 

The  doctrine  seems  to  us  to  be  reasonable 
and  Just,  and  necessary  to  the  maintenance, 
in  benefit  societies  and  fraternal  orders,  of 
provisions  conferring  benefits  on  sick  or  dis- 
abled members. 

If  it  should  be  held  otherwise,  such  so- 
cieties would  be  subjected  to  litigation  each 
time  a  member  was  dissatisfied,  and  funds 
raised  for  wise  and  beneficent  purposes  would 
be  wasted. 

This  is  not  In  conflict  with  the  opinion  in 
Kelly  V.  Trimont  Lodge,  154  N.  C.  98,  60  S. 
E.  764.  In  that  case  it  is  stated  that  the 
plaintiffs  were  entitled,  under  the  rules  and 
regulations,  to  the  sum  demanded,  and  the 
defendant  denied  the  right  of  action.  It  was 
held  that  an  agreement  to  submit  the  whole 
controversy  to  arbitration  was  not  binding; 
but  it  is  distinctly  stated  that  it  was  com- 
petent to  agree  that  the  decision  of  a  single 
fact,  such  as  we  have  here,  could  be  sub- 
mitted to  a  tribunal  within  the  order. 

When  a  member  submits  his  claim  to  the 
committee,  he  is  entitled  to  a  hearing,  and 
is  not  concluded  by  its  action,  if  it  is  fraud- 
ulent or  oppressive,  of  which  the  facts  on 
this  record  furnish  no  evidence. 

There  was  error  in  refusing  to  give  the  in- 
struction requested  by  the  defendant,  and  a 
new  trial  is  ordered. 

New  trial. 

CLARK,  C.  J.  (concurring  in  result)  l^iis 
is  not  the  usual  case  in  which  this  defendant 
is  setting  up  its  relief  department  as  a  de- 
fense in  an  action  for  damages  for  death 
or  personal  injuries  caused  by  the  negligence 
of  the  railroad  company.  But  I  cannot  agree 
that  the  relief  department  of  the  defendant 
railroad  in  any  particular  resembles  a  fra- 
ternal order  or  a  mutual  benefit  society.  It 
is  neither  fraternal  nor  mutual. 

In  a  fraternal  order  the  members  enter 
voluntarily,    they   prescribe    the    rules    and 


regulations,  the  funds  are  managed  by  com- 
mittees and  officers  appointed  by  themselves, 
and  the  rules  and  officers  can  be  changed  at 
their  wilL  In  this  railroad  relief  depart- 
ment the  members  are  compelled  to  enter  or 
lose  their  employment  with  the  corporation. 
The  committees  are  appointed  and  the  rules 
and  regulations  are  prescribed,  not  by  the 
members,  but  by  the  employer,  and  can  be 
changed  by  the  latter  only  and  at  its  will.  The 
sole  management  is  in  the  employer,  who 
contributes  none  of  the  funds  but  has  sole 
charge  and  disposal  of  them,  without  re- 
sponsibility to  those  who  create  the  fund. 

The  motive  in  organizing  a  relief  depart- 
ment Is  therefore  totally  dissimilar  from  the 
reasons  which  cause  the  organization  of 
fraternal  or  mutual  benefit  societies.  There 
is  nothing  which  makes  the  latter  a  viola- 
tion of  law.  That  the  existence  of  this  relief 
department  is  in  violation  of  both  state  and 
federal  statutes  passed  for  the  protection  of 
railroad  employes  has  already  been  stated 
in  my  opinion  in  King  v.  Railroad  (at  this 
term)  72  S.  B.  801,  with  my  reasons  for  so 
holding,  which  need  not  be  repeated  here. 


(157  N.  C.  277) 

GULF  REFINING  CO.  v.  CHARLOTTE 

CONST.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1911.) 

1.  Contracts  (8  162*)  —  Constbuction  —  Re- 
PUGNAWT  Clauses. 

The  rule  that  a  subsequent  clause  of  a  con- 
tract irreconcilable  with  a  former  clause  and 
repugnant  to  the  general  purpose  and  intent  of 
the  contract  will  be  disregaraed  Is  subordinate 
to  the  rule  that  the  intent  of  the  parties,  as 
embodied  in  the  entire  instrument,  is  to  be  giv- 
en effect,  and  that  everr  part  of  the  contract 
must  be  given  effect  if  that  can  be  done  by  any 
fair  or  reasonable  interpretation. 

[Ed.  Note.— For  other  cases,  see  CJontracts, 
Dec.  Dig.  I  162.*] 

2.  Sales   (8    190*)  —  Contbaots  —  Oowstbuo- 

TION. 

A  contract  for  the  sale  of  oil  provided  that 
the  oil  was  to  be  delivered  at  defendant's  plant, 
free  on  board  tank  cars;  that  five  days'  notice 
should   be  given   before  anv  delivery  was   re- 

S aired;  and  that  the  liability  of  plaintiffs 
iiould  cease  when  shipment  was  delivered  to 
the  railroad  company.  Held,  that  the  intent 
of  the  parties,  as  gathered  from  the  entire  in- 
strument, must  be  given  effect,  and  the  pro- 
vision that  the  liability  of  plaintiffs  should 
cease  when  the  shipment  was  delivered  to  the 
railroad  company  may  not  be  disregarded  as  re- 
pugnant to  the  other  provisions,  for  it  was  ap- 
parently the  Intent  of  the  parties  that  the  ti- 
tle to  the  oil  should  not  pass  until  delivery, 
but  that  plaintiffs  should  not  be  liable  for  neg- 
ligence of  the  railroad  company  in  making  de- 
livery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Qent. 
Dig.  if  516-523 ;   Dec  Dig.  S  199.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County ;  Biggs,  Judge. 

Action  by  the  Gulf  Refining  Company 
against  the  Charlotte  Constrnction  Company. 
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From  a  Judgment  for  plaintiff  and  against 
defendant  oh  its  counterclaim,  defendant  aih 
peals.    Affirmed. 

Plaintiff  sued  defendant  for  $422.41,  pur- 
chase price  of  oil  sold  and  delivered  to  de- 
fendant as  per  contract,  etc.  Defendant  ad- 
mits owing  plaintiff  the  amount  stated,  a 
balance  due  for  oil  sold  and  delivered,  but 
sets  up  a  counterclaim  for  something  over 
1400  arising  by  reason  of  plaintiff's  wrongful 
failure  to  deliver  two  car  loads  of  oil  at  the 
time  and  place  required  by  the  contract  be- 
tween them,  whereby  defendant  was  forced 
to  buy  a  specified  amount  of  oil  on  the  local 
market  at  an  increased  cost,  etc.  The  facts 
admitted  as  relevant  to  this  counterclaim  are 
very  well  stated  in  one  of  the  briefs  as  fol- 
lows:  "That  on  the  25th  day  of  November, 

1905,  plaintiff  and  defendant,  Charlotte  Con- 
solidated Construction  Company,  entered  into 
a  contract  whereby  plaintiff  agreed  to  sell 
and  deliver  to  defendant,  Charlotte  Consoli- 
dated Construction  Company,  and  the  defend- 
ant, Charlotte  Consolidated  Construction 
Company,  agreed  to  purchase  from  the  plain- 
tiff  Solar  gas  oil  for  use  in  defendant's  plant 
in  the  city  of  Charlotte.  The  price  was  to 
be  6%  cents  per  gallon  f.  o.  b.,  Charlotte,  N. 
C,  in  lots  not  less  than  160  barrels,  nor  more 
than  320  barrels,  unless  otherwise  agreed 
upon.  Five  days'  written  notice  to  be  given 
plaintiff  or  its  representatives,  at  916  Harri- 
son Building,  Philadelphia,  Pa.,  before  each 
delivery  was  required;  payment  to  be  made 
on  the  15th  day  of  each  month  at  plaintiff's 
Pittsburg  office,  for  all  oil  delivered  during 
the  preceding  month,  and  liability  of  plain- 
tiff to  cease  when  any  shipment  was  deliv- 
ered to  the  railroad.  That  said  contract  was 
carried  out  by  the  parties,  until  the  17th  day 
of  October,  1906,  at  which  time  defendant, 
Charlotte  Consolidated  Construction  Com- 
pany, telegraphed  plaintiff  to  ship  two  cars 
of  oil  on  the  20th  day  of  said  month,  in- 
stead of  one,  which  telegram  was  subsequent- 
ly con^rmed  by  letter  from  defendant,  Char- 
lotte Consolidated  Construction  Company,  to 
plaintiff,  and  plaintiff  in  accordance  with 
said  telegram,  on  the  20th  day  of  October, 

1906,  delivered  to  the  Central  Railroad  of 
New  Jersey  the  two  tank  cars  of  oil,  con- 
signed to  defendant,  Charlotte  Consolidated 
Construction  Company,  Charlotte,  N.  C,  and 
took  bill  of  lading  for  the  same  and  sent 
the  bill  of  lading  to  the  defendant,  Charlotte 
Consolidated  Construction  Company,  Char- 
lotte, N.  C.  That,  on  account  of  an  error 
committed  by  the  railroad  company,  said  oil 
was  never  delivered,  but  was  carried  to 
Courtlaud,  N.  Y.,  and  discharged  In  the  tanks 
of  other  persons ;  but  the  error  was  not  made 
known  to  plaintiff  till  November  2,  lODti, 
when  defendant,  Charlotte  Consolidated  Con- 
struction Company,  by  Its  president,  E.  D. 
I«atta,  wired  plaintiff  that  the  oil  had  not 
arrived,  and  ordered  shipped  at  once  two 
other  cars  of  oil,  which   were  shipped  on 


November  2,  1906,  according  to  Instructions 
of  defendant,  Charlotte  Consolidated  Coi»- 
structlon  Company.  Before  the  second  ship- 
ment of  oil  arrived  at  Charlotte,  defendants' 
supply  of  oil  gave  out,  and  it  was  compelled 
to  buy  11,429  gallons  of  kerosene  oil  from 
the  Standard  Oil  Company,  at  the  price  oi. 
($1,108.78)  eleven  hundred  and  eight  dollars 
and  seventy-eight  cents,  which  oil  so  used  by 
the  defendant  railway  company  in  the  mann* 
facture  of  its  gas  was  worth  only  $702.26. 
as  compared  with  the  value  of  the  Solar  gas 
oil  for  like  purposes.  Incurring  a  loss  to  de- 
fendants of  $406.52.  Defendants  admit  that 
there  is  due  plaintiff  the  sum  of  $422.41,  with 
interest  from  the  19th  day  of  January,  1907, 
subject  to  such  set-off,  or  counterclaim  (if 
any)  as  the  defendants  ought  to  have  credit 
for  by  reason  of  the  failure  to  deliver  the 
two  cars  or  tanks  of  oil,  which  were  by  er- 
ror of  the  Central  Railroad  of  New  Jersey 
carried  to  Courtlaud,  N.  Y.,  and  not  delivered 
to  defendants.  The  question  of  the  amount 
sought  to  be  recovered  being  .eliminated  by 
the  defendants'  admission,  the  inquiry  before 
the  court  is  whether  or  not  the  loss  sus- 
tained by  defendants,  being  the  relative  dif- 
ference In  the  value  of  Solar  oil  and  kero- 
sene oil,  is  a  proper  counterclaim  against  the 
plaintiff.**  The  court  below,  being  of  opinion 
that  on  the  facts  there  was  no  counterclaim 
available  to  defendants,  entered  Judgment 
for  plaintiff,  and  defendants  excepted  and 
appealed. 

E.  T.  Cansler,  for  appellant  Clarkson  & 
Duls  and  W.  F.  Harding,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  As  the  court  understands  the  facts, 
there  has  been  no  change  made  against  de- 
fendant for  the  price  of  oil  that  was  shipped 
to  other  parties  by  mistake  of  the  railroad 
company  and  its  agents.  The  defendant 
bases  its  counterclaim  on  the  fact  there  was 
a  failure  to  deliver  the  two  car  loads  of  oil 
at  the  time  and  place  specified,  that  this 
failure  was  in  breach  of  the  contract  between 
the  parties,  and  the  consequences  are  proper- 
ly chargeable  to  plaintiff,  and  this  by  reason 
of  certain  clauses  in  the  agreement  as  fol- 
lows :  **That  plaintiff  sold  and  agreed  to  de- 
liver to  defendant  for  use  in  defendant's 
plant  at  Charlotte,  N.  C,  maximum  225,000 
— minimum  175,000  gallons  Solar  gas  oil  at 
5V4  cents  per  gallon,  f.  o.  b.,  Charlotte,  N.  G, 
by  Tank  Car,  at  tank  located  at  Charlotte, 
N,  C,  in  lots  of  not  less  than  160  bbls.  nor 
more  than  320  bbls.  unless  otherwise  agreed 
upon.  •  •  •  Five  days'  written  notice  to 
be  given  representative  of  party  of  first  part 
(plaintiff)  at  916  Harrison  Building,  Phil., 
Pa.,  before  each  delivery  is  required.  ♦  •  • 
Liability  of  first  party  (x^laintlff)  ceases  when 
shipment  Is  delivered  to  railroad  company.** 

The  position  that  the  last  clause,  **Llablllty 
of  the  first  party  ceases  when  shipment  is 
delivered  to  railroad  company,"  is  entirely 
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Irreconcilable  with  tbe  two  former  clauses, 
is  repugnaot  to  the  general  purport  and  in- 
tent of  the  .contract,  and  under  the  doctrine 
approved  In  Jones  v.  Casualty  Co.,  140  N.  C. 
262,  52  S.  E.  578,  5  L.  R.  A.  (N.  8.)  932,  111 
Am.  St  Rep.  843,  and  other  cases  of  like  Im- 
port, the  same  should  be  set  aside  and  not 
allowed  to  afTect  in  any  way  the  rights  of 
the  contracting  parties.  But,  on  the  facts  In 
eyldence,  the  court  Is  of  opinion  that  defend- 
ants* counterclaim  may  not  be  brought  with- 
in the  principle.  In  Railroad  v.  Railroad, 
147  N.  C.  382,  61  S.  B.  185,  23  L.  R.  A.  (N. 
S.)  223,  125  Am.  St.  Rep.  550,  the  court, 
speaking  to  the  controlling  rule  in  the  inter- 
pretation of  contracts,  said:  "It  Is  well  rec- 
ognized that  the  object  of  all  rules  of  inter- 
pretation is  to  arrive  at  the  Intention  of  the 
parties  as  expressed  in  the  contract,  and  that 
In  written  contracts  which  permit  of  con- 
struction this  intent  is  to  be  gathered  from 
a  perusal  of  the  entire  Instrument"  In 
Paige  on  Contracts,  §  1112,  we  find  it  stated : 
"Since  the  object  of  construction  is  to  as- 
certain the  intent  of  the  parties,  the  contract 
must  be  considered  as  an  entirety.  The  prob- 
lem is,  not  what  the  separate  parts  mean, 
but  what  the  contract  means  when  consider- 
ed as  a  whole." 

And  hi  Davis  f.  Frazier,  150  N.  C.  451.  64 
8.  E.  201,  the  court  referring  to  the  principle 
recognized  in  Jones  v.  Casualty  Co.  and  other 
cases  of  like  kind,  said :  "It  is  an  undoubted 
principle  that  a  ^subsequent  clause  irreconcil- 
able with  a  former  clause  and  repugnant  to 
the  general  purpose  and  Intent  of  the  con- 
tract will  be  set  aside.*  This  was  expressly 
held  in  Jones  v.  Casualty  Co.,  140  N.  C.  262 
[52  S.  E.  678,  5  L.  R.  A.  (N.  S.)  932,  111  Am. 
St  Rep.  843],  and  there  are  many  decisions 
with  us  to  like  effect ;  but  as  Indicated  in 
the  case  referred  to  and  the  authorities  cited 
in  Its  support  this  principle  is  In  subordina- 
tion to  another  position,  that  the  Intent  of 
the  parties  as  embodied  In  the  entire  Instru- 
ment Is  to  the  end  to  be  attained,  and  that 
each  and  every  part  of  the  contract  must  be 
given  effect  if  this  can  be  done  by  any  fair 
or  reasonable  interpretation ;  and  It  is  only 
after  subjecting  the  Instrument  to  this  con- 
trolling principle  of  construction  that  a  sub- 
sequent clause  may  be  rejected  as  repugnant 
and  irreconcilable.  Jones  v.  Casualty  Co., 
supra;  Lawson  on  Contracts,  {{  388,  389; 
Bishop  on  Contracts,  S8  386,  387."  The  opin- 
ion then  quotes  with  approval  from  Lawson 
on  Contracts  as  follows:  "The  third  main  rale 
is  that  that  construction  will  be  given  which 
will  best  effectuate  the  Inteiltion  of  the  par- 
ties, to  be  collected  from  the  whole  of  the 
agreement;  and,  to  ascertain  the  intention, 
regard  must  be  had  to  the  nature  of  the 
instrument  the  condition  of  the  parties  ex- 
ecuting it  and  the  'objects  which  they  had  In 
view.    •    •    ♦    Courts    will    examine    tlie 


whole  of  the  contract  and  so  construe  each 
part  with  the  others  that  all  of  them  may, 
if  possible,  have  some  effect,  for  it  is  to  be 
presumed  that  each  part  was  Inserted  for  a 
purpose  and  has  Its  office  to  perform.  So, 
where  two  clauses  are  inconsistent,  they 
should  be  construed  so  as  to  give  effect  to 
the  Intention  of  the  parties  as  gathered  from 
the  whole  Instrument  So  every  word  will, 
if  possible,  be  made  to  operate,  If  by  law  it 
may,  according  to  the  Intention  of  the  par- 
ties." 

These  cases  and  the  principle  upon  which 
they  rest  were  again  stated  with  approval  in 
a  decision  at  the  present  term  by  Associate 
Justice  Allen,  in  Hendricks  v.  Furniture  Co., 
72  S.  E.  592. 

[1,2]  While  the  rules  of  Interpretation  in- 
sisted' on  by  defendants'  counsel  are  correct 
as  general  proposition,  and  the  authorities 
dted  in  his  learned  argument  are  apt  'to  sup- 
port them  in  proper  cases,  they  are  subordi- 
nated to  the  general  principle  recognized  in 
the  decisions  cited,  and,  correctly  applying 
the  same  to  the  contract  in  questiob,  there 
is  no  such  conflict  in  the  last  clause  of  the 
agreement  as  requires  or  permits  that  It  be 
rejected  as  meaningless.  But,  on  perusal  of 
the  entire  Instrument,  we  think  it  clear: 
That  the  oil  was  to  be  delivered  at  the  tank 
of  defendant  company  at  Charlotte,  N.  C. 
That  title  did  not  pass  and  no  charge  for 
the  oil  could  be  made  till  such  delivery,  but 
at  the  price  agreed  upon,  5%  cents  per  gal- 
lon, the  party  of  the  first  part  was  not  will- 
ing to  stand  for  delays  In  shipment  on  the 
part  of  the  railroad  company,  and  in  that 
view  the  final  clause  was  Inserted,  "Liability 
of  first  part  ceases  when  shipment  is  deliv- 
ered to  railroad  company."  This  construc- 
tion gives  reasonable  significance  to  all  parts 
of  the  contract  harmonizes  the  different 
clauses,  and  is  in  accord  with  the  rules  of 
interpretation  which  we  have  approved  and 
hold  to  be  controlling  on  the  facts  presented. 

There  is  no  error,  and  the  judgment  below 
\s  affirmed. 

No  error. 


(157  N.  C.  B65) 

CTTLVBR  V.  JENNINGS. 

(Supreme  Court  of  North  Carolina.    Dec.  6, 

1911.) 

1.  Appeal  ano  Errob  (S  1022*>— Findings  of 
Pact— Conclusiveness. 

A  referee's  findings  of  fact  supported  by 
evidence,  which  are  approved  and  adopted  by 
the  superior  court  are  conclusive  on  appeal 
therefrom. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  §§  4015-4018 ;  Dec.  Kg.  f  1022.*] 

2.  Covenants  (§  132*)— Warranty  of  Title 
— Damages  fob  Breach. 

A  warrantor  of  title  is  chargeable  with 
costs  and  attorney's  fees  incurred  by  the  pur- 
chaser of  his  land  in  an  action  in  which  the 
title  to  a  portion  of  the  land  sold  was  lost  and 
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of  the  pendency  of  which  such  warrantor  waa 
notified. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Gent  Dig.  U  260-202;  Dec  Dig.  (  132.*] 

Appeal  from  Superior  Court,  Watauga 
County;  Long,  Judge. 

Action  by  S.  W.  Culver  against  R.  D.  Jen- 
nings. From  a  Judgment  for  defendant  on 
report  of  referee,  plaintiff  appeals.    Affirmed. 

The  reference  was  by  consent  Exceptions 
were  filed  by  plaintiff.  His  honor  overrul- 
ed all  the  exceptions,  and  affirmed  and  ap- 
proved the  findings  of  fact  and  rendered 
judgment  against  the  defendant  for  ^70.76 
and  adjudged  that  to  be  a  lien  on  the  land 
described  in  pleading  and  also  gave  Judgment 
against  defendant  for  the  additional  sum  of 
110.06  due  on  open  account 

T.  Jm  Lowe  and  T.  A.  Love,  for  appellant 
L.  D.  Lowe,  ft>r  appellee. 

PER  CURIAM.  [1]  AU  the  excepUons  to 
the  referee's  report  except  one  are  to  his 
findings  of  fact  As  such  findings  upon  ex- 
amination were  approved  and  adopted  by  the 
Judge  of  the  superior  court,  and  as  there  is 
some  evidence  to  support  them,  the  action 
of  his  honor  will  not  be  reviewed  by  this 
court 

m  The  only  exception  to  any  conclusion 
of  law  which  we  find  in  the  record  presents 
tha  question  as  to  whether  the  plaintiff  is 
chargeable  with  costs  and  attorney's  fees  as 
damages  for  the  breach  of  warranty  of  title 
to  land  set  up  in  his  counterclaim. 

This  is  expressly  decided  in  Wiggins  v. 
Pender..  132  N.  C.  628.  44  S.  B.  362,  61  L.  R. 
A.  772;  Jones  t.  BaUley,  154  N.  a  61.  68 
8.  B.  827. 

Affirmed. 


(1B7  N.  C.  »1) 

PHIFEat  V.  PHIFBR  «t  aL 

(flnpreme  Court  of  North  Carolina.    Nor.  27, 

1911.) 

1.  DowBB  (J   14*)  — Naturi  of  Husband's 

B8TATB->SBISIN. 

Testatrix  devised  all  her  property  to  tnia- 
tses,  directing  them  to  sell  the  same  and  after 
tb|  payment  of  specified  debts  of  decedent  di- 
vide the  proceeds  equally  among  her  five  chil- 
dren. EM,  that  the  trust  was  an  active  one, 
and  the  title  to  the  property,  including  the 
real  estate,  remained  in  the  trustees  until  the 
trusts  were  performed,  and,  prior  to  an  exer- 
dse  of  the  power  of  sale  or  a  payment  of  the 
debts,  a  son  of  testatrix  had  no  seisin  in  the 
real  property  of  the  esUte  which  would  sup- 
port a  claim  of  dower  by  his  widow. 

[Ed.  Note.--For  other  cases,  see  Dower,  Cent 
Dig.  U  45-56 ;    Dec.  Dig.  |  14.»] 

2.  DowKfi  (J  14*)— Title  of  HusBAND^-Ekini- 

TABIM  DBTATB. 

An  equitable  estate  in  the  husband  will 
not  support  dower  in  the  absence  of  a  seisin 
in  the  husband  in  law.  conferring  on  him  not 
only  actual  constnictlve  possession,  but  the 
legal  right  to  possess. 

^^zJ^PJ^a^^^L  ^*^®'  <*■««»  "««  Dower,  Cent 
Dig.  If  46-56 ;    Dec.  Dig.  |  14.*] 


8.  CoNVEBsioN  (§  15*)— Provisions  of  Wilj 
— Sale  of  Land. 

Where  it  was  the  intention  of  testatrix 
that  her  real  estate  should  be  sold  by  trustee* 
and  the  proceeds  divided  among  her  children, 
the  interest  of  the  children  in  the  estate  is  per- 
sonalty and  not  realty. 

[Bd.  Note. — ^For  other  cases,  see  Conversioa. 
Cent  Dig.  U  28-37,  52;   Dec.  Dig.  8  15.*] 

4.  D0WE8  (I  78*)*-BsTATB  of  Husband—Pe- 
tition fob  AliiOTiaENT. 

Testatrix,  possessing  an  estate  valued  at 
$10,000,  devised  and  bequeathed  the  same  to 
trustees,  with  directions  to  sell  the  realty,  and 
after  the  payment  of  certain  dc^ts  to  divide  the 
proceeds  equally  among  her  five  children.  The 
will  further  provided  that  advancements  made 
to  the  children  should  be  deducted  from  their 
shares,  and  recited  tliat  her  son  R  had  received 
by  way  of  advancement  the  sum  of  $2,000. 
HM,  that  a  petition  by  the  widow  of  R.,  filed 
before  ^  sale  of  the  property  by  the  tmstees, 

graying  for  an  allotment  of  dower,  but  which 
tiled  to  allege  that  there  was  anything,  over 
and  above  the  advancement,  to  which  B*  would 
have  been  entitled,  was  demurrable. 

[Ed,  Note.— For  other  cases,  see  Dower,  Dec. 
EMg.  §  78.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   W.  J.  Adams,  Judge. 

Action  by  Mrs.  Belle  McGhee  Phlfer 
against  W.  W.  Phifer  and  others.  From  a 
Judgment  for  defendants,  plaintUT  appeals. 
Affirmed. 

This  is  a  proceeding  for  the  allotment  of 
dower;  the  petitioner  claiming  as  the  widow 
of  R.  S.  Phifer,  who  was  one  of  seven  chil- 
dren of  M.  M.  Phifer.  The  petitioner  dalms 
that  her  husband  was  seised  of  an  estate 
of  Inheritance,  legal  or  equitable,  under  the 
will  of  his  mother,  and  her  counsel  says, 
in  his  brief,  that  her  right  depends  on  the 
construction  of  said  will,  and  of  two  papers 
executed  by  the  said  B.  S.  Phifer,  which  are 
as  follows: 

"I,  Mary  Martha  Phifer,  wife  of  William 
F.  Phifer,  being  the  equitable  ownor  of  cer- 
tain real  estates  acquired  by  me  by  virtue 
of  a  contract  of  purchase  thereof  Jo&  H. 
Wilson,  for  which  I  hold  his  contracts  In 
writing  for  lihe  purchase  of  said  property, 
which  contracts  are  now  In  my  posaesslon, 
and  upon  whldi  contracts  of  purdiase  a 
part  of  the  purchase  money  has  been  paid 
and  a  part  thereof  Is  still  owing  to  said  WIK 
son,  and  being  desirous  of  making  disposi- 
tion of  my  estate  therein  by  last  wHl  and 
testament,  do  hereby  make,  publish  and  de- 
clare this  Instrument  of  writing  to  be  and 
contain  my  last  will  and  testament,  hereby 
revoking  and  declaring  void  all  wills  and 
writings  in  the  nature  of  a  will  heretofore 
made  by  me,  as  explanatory  of  my  will  here- 
inafter contained,  I  declare  that  I  have  re- 
ceived an  estate  under  the  last  will  and  tes- 
tament of  my  father,  W.  B.  White,  deceased, 
of  the  value  of  $10,000.00,  which  estate  by 
virtue  of  said  will  (which  is  on  file  in  the 
office  of  the  judge  of  probate  of  said  comity), 
was  beqaeatbed  to  me  for  my  sole,  separate 
and  exclusive  use  during  the  term  of  my  life, 
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and  at  1117  death  to  be  eonally  divided  among 
my  children,  as  will  more  fally  appear  by 
reference  to  said  will.  And  whereas  I  have 
heretofore  advanced  to  my  sons,  William  W. 
Phlfer  and  Robert  S.  Phifer,  respectively,  of 
said  trust  fmid  the  following  snms,  to  wit: 
^o  said  William  W.  Phifer  thirteen  hundred 
($1,300)  dollars,  and  to  said  Robert  S.  Phifer, 
two  thousand  ($2,000)  dollars,  and,  whereas, 
my  remaining  five  children,  to  wit:  George 
M..  Male  W.,  Cordelia  W.,  Josephine  H.  and 
Edward  W.  have  received  nothing  from  said 
source,  and  whereas,  I  have  invested  six 
thousand  three  hundred  dollars  of  said  trust 
estate,  in  part  payment  of  the  property  pur- 
chased by  me  from  Jos.  H.  Wilson,  leaving 
four  hundred  dollars  of  said  trust  estate 
which  is  now  in  my  hands  invested  in  Ruth- 
erford county  bonds.  Now  in  view  of  the 
premises,  I  wHl  and  devise  all  my  estate  to 
my  husband,  William  F.  Phifer,  and  to  my 
son,  William  W.  Phifer,  in  trust  for  the  pur- 
poses hereinafter  declared,  with  power  to 
sell  said  property,  or  any  portion  thereof, 
either  at  public  or  private  sale,  as  in  their 
discretion  may  seem  most  judicious,  and  the 
proceeds  arising  therefrom  they  shall  apply: 

"(1)  To  the  payment  of  the  residue  of  the 
purchase  money  due  upon  the  purchase  of 
said  property. 

"(2)  To  the  payment  of  any  debt  I  may 
owe. 

*'(3)  The  residue  of  my  estate,  I  direct  to 
be  divided  among  all  my  children  above 
named,  subject  nevertheless,  to  a  charge  in 
said  division  against  my  sons  William  W. 
Phifer  of  $1,300  and  a  charge  of  $2,000 
against  my  son  Robert  S.  Phifer,  which  said 
sums  were  advanced  to  them  respective  out 
of  the  trust  fund  received  by  me  from  my  de- 
ceased father;  the  whole  of  said  residuary 
estate  to  be  further  subject  to  a  charge  for 
the  support  and  maintenance  of  my  husband, 
William  F.  Phifer,  for  and  during  his  life. 

"(4)  I  hereby  constitute  and  appoint  my 
husband,  William  F.  Phifer,  and  my  son, 
William  W.  Phifer,  executors  of  this,  my 
last  will  and  testament 

"In  witness  whereof  I  have  hereimto  set 
my  hand  and  seal  the  11th  day  of  August, 
1876. 

"M.  M.  Phifer.    [SeaL] 

"Witnesses:  George  B.  Wilson.  8.  J. 
White. 

"This  indenture  this  day  made  between 
Robert  8.  Phifer  of  the  county  and  state 
aforesaid,  party  of  the  first  part,  and  George 
M.  Phifer,  of  the  county  of  Mecklenburg, 
state  of  North  Oarollna,  party  of  the  second 
part,  witnesseth:  That  the  party  of  the  first 
part  for  and  in  consideration  of  the  sum  of 
four  thousand  ($4,000.00)  dollars  heretofore 
paid  him  by  Mrs.  M.  M.  Phifer,  and  for  the 
further  consideration  of  one  ($1.00)  dollar 
to  him  in  hand  paid,  by  the  party  of  the 
second  part,  the  receipt  whereof  Is  hereby 
acknowledged,  has  this  day  bargained  and 
sold,  aliened  and  conveyed  and  does  by  these 


presents  bargain  and  sell,  alien  and  convey, 
remise  and  release  unto  the  said  party  of  the 
second  part,  all  his  right,  title  and  Interest, 
legal  and  equitable,  in  and  to  that  certain 
tracts  and  parcels  of  land  lying  in  the  county 
and  state  aforesaid  and  described  as  follows: 

"Lying  on  the  eastern  limits  of  the  dty  of 
Charlotte  and  adjoining  the  lands  of  M.  M. 
Orr,  Baxter  Moore,  Hugh  Grey,  G.  D.  Parks, 
W.  W.  Phifer  and  the  lands  of  the  First 
National  Bank,  containing  about  one  himdred 
(100)  acres  more  or  less.  Also  one  other 
tract  adjoining  the  lands  of  W.  W.  Phifer, 
Dr.  M.  M.  Orr,  Robert  Gibbon,  Mrs.  Allen 
William  McGarley,  James  Davis,  George 
Dougherty,  Mrs.  0.  Kyle,  W.  R.  Burwell, 
and  others,  containing  about  one  hundred 
and  seventy  (170)  acres  more  or  less,  and 
being  the  tract  formerly  owned  by  W.  F. 
Phifer  and  purchased  by  Joseph  H.  Wilson 
at  sheriff's  sale  and  by  him  conv^ed  to  Mrs. 
M.  M.  Phifer. 

"To  have  to  hold  to  him  the  same  party 
of  the  second  part,  his  heirs  and  assigns 
forever,  and  the  said  party  of  the  first  part 
for  and  in  consideration  aforesaid  does  here^ 
by  assign  and  convey  to  the  party  of  the  sec- 
ond part,  his  heirs,  executors  and  adminis- 
trators all  his  right,  title  and  interest  In  the 
money,  property  or  estate  bequeathed  or  de- 
vised to  him  by  the  will  of  his  grandfather, 
WUllam  B.  White,  and  In  any  property  or 
funds  in  which  *said  bequeathed  money  may 
have  been  Invested  upon  the  condition,  never^ 
theless,  that  the  said  party  of  the  second 
part  shall  hold  the  above  property  by  this 
indenture  conveyed  in  trust  for  Mary  W. 
Phifer,  Cordelia  W.  Phifer,  Josephine  H. 
Durant,  George  M.  Phifer,  Edward  W.  Phi- 
fer, and  W.  M.  Phifer.  The  last  named 
party  will  be  charged  in  the  distribution 
with  the  sum  of  $1,300.00  so  expressed  and 
provided  in  the  will  of  Mts.  M.  M.  Phifer. 

"In  testimony  whereof,  the  party  of  the 
second  part  has  hereunto  set  his  hand  and 
afllxed  his  seal  this  the  17th  day  of  Feb- 
ruary, 1881. 

"Robert  8.  PWfer.    [8eaL]" 

"Whereas,  my  mother,  Mrs.  Mary  Martha 
Phifer,  received  from  the  estate  of  her  late 
father,  Wm.  B.  White,  as  estate  in  the  sum 
of  about  ten  thousand  dollars,  which  said 
estate  was  limited  by  the  last  wOU  and  testa- 
ment of  the  said  Wm.  B.  White  to  h^  for 
sole  and  separate  use  during  her  life,  and 
at  her  death  to  be  distributed  equally  among 
her  children,  which  said  will  has  been  dikly 
admitted  to  prottate  in  Mecklenburg  county, 

"And  whereas*  tfiy  said  mother  has  al- 
ready advanced  to  me  out  of  said  estate 
so  received  by  her  the  smn  of  about  ■  ■ 
dollars,  which  said  sum  •»  received  by  me 
and  advanced  by  her.  Is  far  in  excess  of  the 
amount  to  which  I  am  entitled  under  said 
will  and  testament  after  th^  Hfe  estate  of 
my  mother  is  terminated, 

"Now  for  and  in  consideratloit  of  the  prem- 
ises and  for  the  further  coasliieMUion  of  the 
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stim  of  ten  dollars  to  ine  in  hand  paid,  by 
tbe  other  children  of  my  said  mother,  the  re- 
ceipt whereof  is  hereby  acknowledged,  I  have 
renounced  and  released,  and  do  hereby  re- 
nounce and  release  all  my  right,  interest, 
title  and  estate,  in  and  to  the  estate  thus  be- 
queathed to  me  by  the  last  will  and  testa- 
ment of  the  said  Wm.  E.  White,  which,  said 
estate  was  to  come  into  possession  after  the 
death  of  my  said  mother. 

"And  I  do  hereby  assign,  transfer  and  set 
over  all  my  right,  title,  interest  and  estate 
in  and  to  the  same,  to  my  brothers,  William 
W.,  George  W.,  Edward  White,  and  to  my 
sisters,  Mary  W.,  Cordelia  W.,  and  Josephine 
H.,  to  be  divided  among  them  equally,  and 
in  the  event  of  the  death  of  either  or  any 
of  them,  then  the  share  of  the  one  deceased 
to  survive  to  the  others. 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  and  seal  this  the  14th  day  of 
February,  1879. 

"[Signed]  Robert  S.  Phifer.    [Seal.]" 

There  is  no  allegation  in  the  petition  as 
to  what  has  been  done  under  said  will,  or 
that  the  trusts  have  been  closed,  or  as  to  the 
value  of  the  property  bequeathed  or  devised, 
or  that  there  is  any  surplus  after  paying  the 
residue  of  the  purchase  price  of  the  property 
referred  to  in  the  will,  and  the  debts  of  the 
testatrix,  and  accounting  for  the  charge  of 
$2,000  against  R.  S.  Phifer.  The  defendants 
demurred  to  the  petition,  which  was  sustain- 
ed, and  the  petitioner  excepted  and  appealed. 

W.  F.  Harding,  for  appellant  Burwell  & 
Cansler,  Tillett  &  Guthrie,  Cameron  Morri- 
son, and  Maxwell  &  Keerans,  for  appellees. 

ALLEN,  J.  There  is  no  error  in  the  Judg- 
ment sustaining  the  demurrer. 

[1]  If  it  is  assumed  that  an  equitable  es- 
tate and  not  a  mere  right  vested  in  R.  S. 
Phifer  under  the  will  of  his  mother,  and  that 
his  interest  therein  was  realty,  it  was,  in 
any  event,  subject  to  certain  trusts  and 
charges,  and  neither  he  nor  his  widow  could 
have  an  estate  in  possession  until  these 
trusts  and  charges  were  satisfied. 

There  were  seven  children  of  M.  M.  Phifer, 
and  it  clearly  appears  form  her  will  that, 
after  the  payment  of  certain  debts,  she  de- 
sired an  equal  division  among  her  children, 
and  that  R.  S.  Phifer  should  have  nothing 
In  such  division  until  he  had  accounted  for 
$2,000  advanced  to  him. 

He  had,  therefore,  no  interest  in  the  land, 
nor  in  the  proceeds  of  its  sale,  unless  after 
the  payment  of  the  debts  mentioned  in  the 
will,  and  providing  for  the  support  and  main- 
tenance of  the  husband  of  the  testatrix,  there 
was  a  surplus  fund  of  at  least  $14,000,  be- 
ing $2,000  to  each  of  the  seven  children,  and 
there  is  nothing  in  the  petition  suggesting 
that  this  condition  exists.  On  the  contrary, 
the  deed  to  his  mother  in  1879,  and  to  his 
brothers  and  sisters  in  1881,  and  the  fact 
that  thereafter  he  made  no  further  claim  for 


a  period  of  dO  years,  indicate  that  he  had 
been  advanced  beyond  his  proportionate 
share  under  the  will. 

Nor  is  there  any  allegation  in  the  petition 
that  any  part  of  the  trusts  declared  in  the 
will  have  been  executed,  and  that  parts  ojf 
the  land  remain  unsold,  or  that  it  was  un- 
necessary to  sell  to  perform  the  trusts.  If» 
however,  these  allegations  were  made,  we 
would  be  inclined  to  adopt  the  constructloQ 
of  the  will  contended  for  by  the  defendants* 
and,  if  so,  the  relief  prayed  for  would  be 
denied. 

An  analysis  of  the  will  of  Mrs.  M.  IL 
Phifer  shows: 

(1)  That  she  received,  under  the  will  of 
her  father,  William  E.  White,  a  trust  fund 
of  the  value  of  $10,000,  and  by  the  terms 
thereof  she  had  the  use  of  same  during  her 
life,  and  at  her  death  said  fund  was  to  be 
equally  divided  among  her  children. 

(2)  That  out  of  said  fund  she  advanced  to 
her  son  Robert  S.  Phifer,  the  husband  of  the 
petitioner,  $2,000;  that  she  Invested  $6300 
of  said  trust  estate  in  part  pasnnent  of  the 
lands  devised  In  her  will;  that  she  held  cer- 
tain contracts  for  the  purchase  of  the  lands 
devised,  and  at  her  death  all  the  purchase 
money  had  not  been  paid. 

(3)  That  she  bequeathed  and  devised  her 
estate,  both  real  and  personal,  to  her  hush 
band,  William  F.  Phifer,  and  to  her  son 
William  W.  Phifer,  in  trust,  with  power  to 
sell  said  property  or  any  portion  thereof, 
either  at  public  or  private  sale,  as  in  their 
discretion  might  seem  most  judicious,  and 
directed  that  they  should  apply  the  proceeds 
therefrom  as  follows:  (a)  to  the  payment  of 
the  residue  of  the  purchase  money  due  upon 
the  purchase  of  said  property;  (b)  to  the 
payment  of  her  debts;  (c)  the  residue'  of 
her  estate  to  be  divided  among  all  her  chil- 
dren named  in  the  will,  subject  to  a  charge 
in  said  division  against  her  sons,  William 
W.  Phifer  of  $1,300  and  R.  S.  Phifer  of 
$2,000,  advanced  to  them,  respectively,  out 
of  the  said  trust  fund  of  $10,000  which  she 
received  from  her  father's  estate,  as  set  forth 
in  her  will;  (d)  she  further  provided  that 
the  whole  of  'her  residuary  estate  was  sub- 
ject to  a  charge  for  the  support  and  mainte* 
ance  of  her  husband,  William  F.  Phifer,  for 
and  during  his  life. 

The  estate  of  the  testatrix  la  devised  to 
her  husband  and  son  in  trust  for  certain  pur- 
poses, and  the  purposes  are  declared.  This 
created  an  active  trust,  and  the  title  re- 
mained in  the  trustees  until  the  trusts  were 
performed.  The  children  of  the  testatrix 
had  an  Interest  in  the  property,  but  they 
were  not  entitled  to  possession  of  any  part 
of  it,  and  could  not  know  what  they  would 
get  until  the  trusts  were  closed.  If  so,  it 
may  well  be  contended  that  they  had  no 
estate,  but  a  mere  right  to  have  the  trusts 
executed,  and  an  account  stated,  and  In  that 
event  there  would  be  no  seisin  in  the  hus- 
band.   Thompson  v.  Thompson,  48  N.  0.  431. 
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[2]  It  Is  true  that  a  widow  may  be  en- 
dowed of  an  equitable  estate,  but  the  hus- 
band must  be  seised  of  an  estate,  whether 
legal  or  equitable. 

"The  seisin  of  the  husband,  in  order  to 
support  the  dower,  must  be  seisin  in  law; 
not  only  actual  constructive  possession,  but 
the  legal  right  to  possess/'  Halre  v.  Haire, 
141  N.  C.  88-90,  53  S.  E.  340,  341. 

**The  right  to  dower  does  not  attach  to  the 
lands  of  the  husband  unless  he  was  seised 
during  coverture,  and  the  husband  must  have 
an  estate  of  inheritance.  The  word  'seisin' 
is  said  to  have  a  technical  meaning  when 
used  in  this  connection,  and  at  common  law 
it  imported  a  feudal  investiture  of  title  by 
actual  possession,  and  with  us  it  Is  the  force 
of  possession  under  some  title  or  right  to 
hold  the  same;  It  is  elHier  a  seisin  in  deed 
or  a  seisin  in  law,  the  former  being  actual 
possession  of  a  freehold  estate,  and  the  lat- 
ter the  right  to  the  immediate  possession  or 
enjoyment  of  a  freehold  estate.  Seisin  ap- 
plies only  to  freehold  estates  or  to  the  pos- 
session of  land  of  a  freehold  tenure.  Seisin 
in  fact  and  in  deed  has  also  been  defined  to 
be  possession  with  Intent  on  the  part  of  him 
who  holds  it  to  claim  a  freehold  interest, 
and  seisin  In  law  as  the  right  of  immediate 
possession  according  to  the  nature  of  the 
estate."  Redding  v.  Vogt,  140  N.  C.  566,  53 
S.  B.  338. 

It  is  also  not  unreasonable  to  conclude 
from  an  inspection  of  the  whole  will  that 
it  was  the  purpose  of  the  testatrix  that  all 
of  her  estate  should  be  sold  and  the  proceeds 
divided. 

[3]  If  this  was  her  Intention — to  have  the 
real  estate  sold  and  converted  into  person- 
alty— ^the  interest  of  the  children  in  the  es- 
tate  would  be  personal  property.  Benbow  v. 
Moore,  114  N.  C.  269,  19  S.  E.  156. 

[4]  The  testatrix  received,  under  her  fa- 
ther's will,  $10,000,  which  belonged  to  her 
children  at  her  death,  and  she  had  advanced 
to  the  husband  of  the  petitioner  more  than 
his  share  of  the  fund. 

She  had  invested  $6,300  of  this  fund  in 
land,  and  owed  a  part  of  the  purchase  mon- 
ey, and  she  knew  that  she  must  account  to 
the  five  children,  who  had  received  nothing. 

Under  these  facts  appearing  on  the  face 
of  the  will,  and  knowing  that  the  children 
could  follow  the  trust  fund  In  the  land,  she 
devises  the  land  to  her  executors  in  trust  to 
sell,  and,  after  the  payment  of  certain 
daims,  to  divide  the  proceeds  among  her 
children. 

If  this  construction  is  permissible,  the  case 
of  Patton  V.  Patton.  60  N.  C.  574,  86  Am. 
Dec.  448,  Is  an  authority  against  the  peti- 
tioner. 

The  language  used  in  providing  for  the 
support  of  her  husband  seems  to  support 
this  view.  If  she  did  not  Intend  for  the 
land  to  be  sold  and  the  proceeds  divided. 


why  did  she  not  give  him  a  life  estate  in 
the  land? 

If  either  of  these  contentions  can  be  main- 
tained, there  was  no  seisin  in  the  husband, 
and  the  petitioner  would  not  be  entitled  to 
dower;  but  we  refrain  from  passing  on 
them  finally  in  the  condition  of  the  plead- 
ings. 

Affirmed. 


a57  N.  C.  566) 
JOHN  CHURCH  CO.  v.  DAWSON  et  al. 

(Supreme  Court  of  North  Carolina.    Dec.  6, 

1911.) 

1.  Appeal  and  Ebbob  (§  1022*)  —  Review- 
Questions  or  Fact— Findings  bt  Coubt. 

The  trial  court's  findings  of  fact  on  the 
hearing  of  exceptions  to  the  report  of  a  referee, 
being  supported  by  sufficient  evidence,  are  bind- 
ing on  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4015-4018;  Dec.  Dig.  ( 
1022.*] 

2.  Appeal  and  Erbob  (§§  275,  719*)— Pbesen- 
TATiON  of  Questions  in  Lowbb  Coubt— 
Rulings  on  Repobt  of  Refebeb. 

The  Supreme  Court  will  not  review  excep- 
tions of  law  to  a  referee*s  report,  unless  they 
are  passed  upon  by  the  judge  and  his  rulings 
are  especially  assigned  as  errors  in  the  tran- 
script of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §(  275,  719.*] 

3.  Appeal  and  Ebbob  (§  959*)— Review— Dis- 
CBETioN  OF  Coubt. 

Permission  to  defendants  to  file  an  amend- 
ed answer  setting  up  a  counterclaim,  being 
within  the  discretion  of  the  trial  court,  is  not 
reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3825-3833;  Dec.  Dig.  | 
959.*] 

4.  JuBT  (f  28*)- Right  to  Tbial  by  Jubt— 
Waives. 

Though,  on  exceptions  to  the  report  of  a 
referee  on  a  compulsory  reference,  the  plaintiff 
was  entitled  to  a  jury  trial  of  the  issues  of  fact 
raised  by  the  exceptions,  plaintiff  abandoned 
that  right  when  a  jury  trial  was  waived  in  open 
court. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §{  176-196;   Dec.  Dig.  {  28.*  1 

5.  Appeal  and  Ebbob  (§  733*)— Assionkents 
op  Ebrob— Sufficiency. 

An  assignment  of  error  that  the  court  on 
the  hearing  on  the  referee*s  report  signed  the 
judgment  as  set  out  in  the  record  presents  no 
question  of  law  for  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3025-3027;  Dec  Dig.  ( 
733.*] 

Appeal  ffom  Superior  Court,  Beaufort 
County;  O.  H.  Allen,  Judge. 

Action  by  the  John  Church  Company 
against  El.  L.  Dawson  and  another,  trading 
as  E.  L.  Dawson  &  Company.  From  a  judg- 
ment for  defendants,  plalntiCT  appeals.  Af- 
firmed. 

The  original  reference  was  compulsory  as 
to  plaintiff;  but  on  the  hearing  before  the 
superior  court  a  trial  by  jury  was  waived. 
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and  by  consent  tbe  judge  passed  upon  the 
exceptions  to  the  findings  of  fact  by  referee 
as  well  as  upon  his  conclusions  of  law.  His 
honor  adopted  all  the  findings  of  fact  of  the 
referee  except  in  respect  to  the  fourth  and 
eleventh  findings.  In  these  tbe  court  made 
some  changes  in  the  figures  and  amounts  as 
stated  by  the  referee.  His  honor  overruled  all 
other  exceptions  to  findings  of  fact.  His 
honor  affirmed  the  third,  fourth,  and  fifth  con- 
clusions of  law  of  the  referee  and  modified 
the  first  and  second  conclusions  of  law.  The 
court  rendered  Jhdgment  against  plaintiff  in 
favor  of  the  defendants  for  $1,144.96  and 
costs.    The  plaintiff  appealed. 

Wiley  G.  Rodman,  for  appellant  Small, 
MacLean  &  McMuUan  and  Ward  &  Qrimes, 
for  appellees. 

PER  CURIAM.  We  have  examined  this 
record  with  care  and  find  Uiat  the  controver- 
sy Involves  a  statement  of  account  between 
plaintiff  and  its  former  agents  in  regard  to 
the  sale  of  pianos. 

[1]  The  controversy  is  one  over  facts  al- 
most exclusively,  and  his  honor's  findings  of 
fact  are  binding  upon  us;  there  being  suffi- 
cient evidence  to  support  them.  The  con- 
clusipns  of  law  necessarily  follow  from  the 
facts  as  found. 

[2]  There  are  six  assignments  of  error 
set  out  at  end  of  case  on  appeal.  This  court 
does  not  review  exceptions  of  law  to  a  refer- 
ee's report  unless  they  are  passed  upon  by 
the  judge  and  unless  the  judge's  rulings  are 
especially  assigned  as  errors  in  the  trans- 
cript of  appeal  sent  to  this  court 

[8]  1.  The  defendants  were  allowed  to 
file  an  amended  answer  setting  up  a  coun- 
terclaim. This  was  a  matter  within  the 
discretion  of  the  court  and  is  not  reviewable. 
The  counterclaim  is  a  proper  one  because  it 
not  only  grew  out  of  and  related  to  the  deal- 
ings in  pianos  between  plaintiff  and  defend- 
ants, but  it  arises  out  of  contract  also.  Rev. 
1905,  i  481,  subd.  2. 

[4]  2.  The  court  ordered  a  compulsory  ref- 
erence. This  would  have  entitled  plaintiff 
to  a  jury  trial  of  the  Issues  of  fact  raised 
by  exertions  to  the  report  but  it  was  plaln- 
tiff*s  duty  to  tender  the  issues  arising  and 
attach  them  to  his  exceptions  to  the  report, 
but  plaintiff  abandoned  that  right  when  in 
open  court  a  jury  trial  was  waived. 

Assignments  of  error  Nos.  3, 4,  and  5  relate 
to  evidence,  whidi  we  think  was  properly 
admitted,  and  that  It  Is  useless  to  discuss. 
[I]  The  sixth  assignment  of  error  is  in 
these  words:  'The  court,  on  the  hearing 
upon  the  referee's  report  signed  the  judg- 
ment as  set  out  in  the  record." 

This  is  a  broadside  exception  to  the  judg- 
ment and  presents  no  question  of  law  for 
^or  review. 

The  judgment  is  affirmed. 


(1177  N.  C.  170) 

WELLMAN  V.  HORN. 

(Supreme  Ck)art  of  North  Carolina.     Nov.  22, 

1911.) 

1.  Frauds,  Statute  of  (|  116*)--MKMoaAif- 
DUM— Sufficiency— "SiQWED." 

Under  tbe  statute  of  frauds  (Reviaal  1905, 
I  976).  requiring  contracts  to  convey,  etc.,  to 
be  evidenced  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  or  by  some  one  au- 
thorized by  him,  a  contract  need  not  be  sub- 
scribed, and  a  memorandum  reduced  to  writiDg 
by  a  third  person  under  authority  of  the  par- 
ties thereto  reading,  '*^,000  Jan.  2,  1911, 
$5,000  Jan.  2,  1912.  J.  A.  Horn  to  pay  the 
above  to  E.  A.  Wellman,  when  he  makes  deed 
to  Horn  for  Wellman's  home  place  3  OcL 
1910,'*  is  sufficient  to  charge  Horn  as  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent  Dig.  §§  251-260;  Dec.  £%.  i 
116.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6508-6512.] 

2.  Fbauds,  Statute  of  (J  116*)— Siowatube 
OF  Memobaivdum—Suffigibnct. 

Authority  to  sign  the  name  of  one  to  be 
charged  by  a  contract  within  the  statute  of 
frauds  (Revisal  1905,  I  976)  need  not  be  In 
writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent  Dig.  H  251-260;  Dec  Dig.  | 
116.*] 

Appeal  from  Superior  Court,  Clereland 
County;   Adams,  Judge. 

Action  by  E.  A.  Wellman  against  J.  A. 
Horn.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

O.  Max  Gardner  and  O.  F.  Mason,  for  ap- 
pellant Rybum  &  Hoey  and  Burprell  & 
Gansler,  for  appellee. 

glare;  G.  J.  [1,2]  This  was  an  action 
for  the  specific  performance  of  a  contract 
to  convey  land,  and  to  recover  the  balance 
of  the  purchase  price.  On  October  3,  1910, 
the  plaintifl  contracted  orally  to  sell  Ills 
home  place  to  the  defendant  for  $10,000, 
one  half  payable  January  2,  1911,  and  the 
other  January  2,  1912.  It  was  In  evidence 
that  soon  afterwards  the  parties  by  agree- 
ment went  to  the  First  National  Bank  to 
get  G.  G.  Blanton  to  witness  the  trade,  and 
the  defendant  stated  to  Blanton  in  plain- 
tiff's presence  that  he  had  bought  plalntUTs 
home  place  for  $10,000,  and  wanted  Blan- 
ton to  witness  the  trade,  and  wanted  to 
make  a  payment  to  bind  the  trade,  and 
suggested  $50,  but,  upon  the  plaintiff  ob- 
jecting, the  defendant  then  and  there  gave 
hifl  note  for  $500  due  January  2,  1911,  to 
bind  the  trade.  Blanton  wrote  the  note, 
which  defendant  signed,  and  It  was  also 
witnessed  by  Blanton.  It  was  also  In  evi- 
dence that  thereupon  the  defendant  asked 
the  plaintiff  for  something  to  bind  him ;  that 
the  plaintiff  gave  a  receipt  for  the  $500  note, 
Blanton  writing  and  witnessing  It,  and  that, 
after  the  receipt  was  given,  the  detaidant 
said:    "Now,  we  had  better  call  oit9^  the 
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amount  to  be  pald«  end  wben  It  Is  to  be 
paid";  and  said,  "I  am  to  pay  the  remain- 
ing part  of  $5,000  outside  of  this  note  on 
January  2,  1911,  and  I  am  to  pay  Wellman 
the  remaining  $5,000  on  January  2,  1912." 

It  was  further  in  evidence  "that  Blanton 
drew  a  bank  deposit  slip  near  him  and  wrote 
down  what  defendant  said,  as  he  stated  it, 
the  defendant  standing  on  the  right  of  Blan- 
ton end  the  plaintiff  on  the  left,  where  both 
could  see  what  he  was  doing,  that,  after 
Blanton  wrote  the  memorandum,  he  said, 
'Boys,  let* s  see  if  we  understand  this  trade/ 
Then  Blanton  read  over  the  followiiCig  mem- 
orandum, which  both  parties  agreed  was 
correct:  "|5,000  Jan.  2,  1911,  $5,000  Jan.  2, 
1912.  J.  A.  Horn  to  pay  the  above  to  E.  A. 
Wellman,  when  he  makes  deed  to  Horn  for 
Wellman*s  home  place  3  Oct.  1910." 

There  was  evidence  In  corroboration  and 
evidence  contradictory  of  the  above.  The 
Judge  recited  the  above  and  the  other  evi- 
dence, and  told  the  Jury  that  if  they  should 
find  thAt  Blanton  in  the  presence  of  the  de- 
fendant wrote  the  meiporandum  at  the  re- 
quest of  the  defendant  embracing  therein 
the  terms  of  the  contract,  and  thereafter 
read  it  to  the  parties,  and  that  the  defend- 
ant then  agreed  that  the  memorandum  was 
a  correct  statement  of  the  contract,  they 
would  find  that  Blanton  was  lawfully  au- 
thorized by  the  defendant  to  make  the  mem- 
orandum, and  would  answer  the  first  l9sue» 
"Yes";  and,  unless  they  so  found,  to  an- 
swer the  first  issue,  "No."  'The  Jury  respond* 
ed,  "Yes." 

The  statute  of  frauds  was  pleaded,  but 
this  memorandum  complies  with  that  stat- 
ute because  as  the  Jury  find  the  fiacts  there 
was  sufficient  signing.  The  memorandum 
embraced  all  the  essential  elements  of  the 
contract,  it  was  sufficiently  definite,  and 
contained  all  the  terms  of  the  agreement. 
Under  the  statute  of  frauds  it  is  not  neces- 
sary that  the  contract  should  be  subscribed. 
It  is  sufficient  if  it  is  signed  by  the  parties 
to  be  charged,  or  by  some  one  duly  authoriz- 
ed by  him.  If  the  name  "J.  A.  Horn"  in  the 
memorandum  had  been  signed  by  the  deftod- 
.ant,  it  would  have  been  sufficient.  It  is 
equally  sufficient  if  '^J.  A.  Horn''  was  writ- 
ten therein  by  some  one  authorized  by  hiuL 
It  is  not  necessary  that  such  authority 
*  should  be  in  writing.  There  was  evidence 
that  Blanton  wrote  the  memorandum,  in- 
cluding the  name  "J.  A.  Horn,''  in  his  pres- 
ence, and  by  his  authority,  and  that  the  de- 
fendant could  see  him  while  he  was  writ- 
ing. The  defendant  subsequently,  on  Octo- 
ber 5th,  wrote  the  plaintiff  a  letter  in  which 
he  said,  "I  would  like  to  git  out  of  our  land 
trade  if  it  would  suit  you.  I  can  not  rent 
my  plase  so  it  will  pay,"  and  went  on  to 
give  other  reasons  why  he  wished  to  be  re- 
leased. The  Jury  found  all  the  other  is- 
sues also  in  favor  of  the  plaintiff,  to  wit, 


that  the  plaintiff  had  tendered  a  good  and 
sufficient  deed  which  the  defendant  refused 
to  accept,  and  that  plaintiff  had  not  made 
any  fraudulent  representations  in  regard  to 
the  matter.  The  case  was  fully  argued  be- 
low and  here.  But  the  above  presents  the 
real  point  in  controversy,  and  we  find  no  er- 
ror in  the  record  of  the  trial  below.  The 
statute  of  frauds  (Rev.  {  976)  provides:  ''All 
contracts  to  sell  or  convey  any  lands  •  •  ♦ 
shall  be  void  unless  the  said  contract  or 
some  memorandum  or  note  thereof  be  put 
in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  by  some  other  per- 
son by  him  thereunto  lawfully  authorized." 

Speaking  for  myself  only,  the  statute  does 
not  require  the  agreement  to  pay  the  pur- 
chase money  to  be  in  writing,  but  only  the 
contract  "to  sell  or  convey  land."  The  de- 
cisions on  this  point  have  been  confilcting, 
and  are  fully  stated  on  both  sides  in  Brown 
V.  Hobbs,  154  N.  C.  546.  and  547-556,  70  S. 
B.  906,  in  the  two  concurring  opinions  there^ 
in  set  out'  The  point  is  not  made  in  this 
case,  and  for  the  purpose  of  this  decision  the 
case  has  beo:i  tried  and  decided  both  below 
and  in  this  court  as  if  It  were  conceded  by 
the  plaintiff  that  the  contract  of  the  de- 
fendant to  pay  the  purchase  money  was  re- 
quired to  be  in  writing.  The  oral  contract 
to  pay  the  purdiase  money  is  not  controvert- 
ed, nor  the  sufficiency  of  the  description  "the 
Wellman  Home  Place." 

No  error. 


(168  N.  c.  66> 
EDDLEMAN  «t  al.  v.  LENTZ  er  ux. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 

1911.) 

X.  Plkadiso  (I  48*)  —  CoHPLAiifT  —  Suvn- 

OIENOT. 

The  Code,  requiring  i^eadings  to  be  con- 
strued favorably  to  the  pleader  to  effectuate  his 
main  purpose,  and  providing  that  a  cause  of  ac- 
tion shall  be  plainly  and  concieelv  stated,  does 
not  permit  a  pleader  to  disregard  the  rule  re- 
quiring pleadings  to  be  so  drawn  as  to  present 
clearly  the  issues  in  the  ease ;  and  the  facts  go- 
ing to  make  up  a  cause  of  action  must  be  stated 
aa  concisely  as  is  consistent  with  accuracy,  and 
no  material  allegation  may  be  omitted. 

[Ed.    Note.— For  other   cases,   see   Pleading, 
Dec  Dig.  I  48.«] 

2.  PuuLDiNQ  (i  406*)--CoifPLAiirr— Defsots-- 
Waives. 

A  defect  in  a  complaint  which  may  be 
cured  by  an  amendment  is  waived  by  answer  to 
the  merits,  and  a  demurrer  ore  tenus  comes  too 
late. 

[Ed.    Note.~For  other  cases,   see   Pleading, 
Cent  Dig.  1%  186^1374 ;   Dec  Dig.  |  406.*] 

8.  Pleading  (|  406*)— Complaint— Defects— 
Waives. 

A  defect  in  the  complaint  to  set  aside  a 
conveyance  as  fraudulent  against  creditors  of 
the  grantor,  which  alleges  the  failure  of  the 
grantor  to  pay  a  note  signed  by  him  and  sure- 
ties, and  the  recovery  of  judgment  thereon,  and 
the  assignment  of  the  judgment  to  a  tmste«  for 
the  sureties,  etc,  arising  from  a  failure  to  al- 
lege that  the  sureties  had  paid  the  judgment. 
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is  waived  by  answer  to  the  merits;  but  before 
final  judgment  the  complaint  should  be  amend- 
ed so  as  to  allege  that  fact. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1355-1365 ;   Dec.  Dig.  S  406.«] 

4.  PaBTUB  (S  6*)  —  SimETIES  OF  Fbauduubnt 
Gbantob. 

Where  a  principal  debtor  conveyed  his 
property  in  fraud  of  his  sureties,  the  sureties 
were  the  real  parties  in  interest,  in  an  action 
to  set  aside  the  conveyance,  brought  after  judg- 
ment against  the  sureties  and  the  principal 
debtor,  though  the  judgment  creditor  had  as- 
signed the  judgment  to  a  trustee  for  the  sure- 
ties, notwithstanding  Revisal  1905,  §  404,  au- 
thorizing an  action  by  a  trustee  of  an  express 
trust. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  f  e*] 

5.  Fbaudulent  Conystances  (S  218*)  — 
Right  to  Sue. 

That  a  creditor,  obtaining  a  judgment 
against  the  principal  debtor  and  his  sureties, 
assigned  the  judgment  to  a  surety  as  trustee  for 
the  benefit  of  the  sureties  did  not  prevent  the 
sureties  from  suing  to  set  aside  a  conveyance 
by  the  principal  debtor  as  fraudulent  as  to 
creditors,  on  the  theory  that  the  sureties  had 
satisfied  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  043-650;  Dec  Dig. 
S  218.«] 

6.  Fbaudulent  Conveyances  (f  218*)  — 
Right  to  Sue. 

A  surety  may  sue  on  an  implied  promise 
of  his  principal  to  reimburse  him  for  money 
paid  on  a  judgment  rendered  against  the  prin- 
cipal and  surety;  and  a  fresh  judgment  against 
the  principal  is  not  necessary  to  enable  the 
surety  to  maintain  an  action  to  set  aside  a  con- 
veyance by  the  principal  as  fraudulent. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  (§  643-650 ;  Dec.  Dig. 
§  218.*3 

7.  Fbaudulent  Convetances  (§  298*)  — 
Fbaudulent  Intent  or  Gbantob  —  JEvi- 
DENCB— Sufficiency. 

In  a  suit  to  set  aside  a  conveyance  by  a 
debtor  to  his  wife  as  fraudulent  as  to  creditors, 
evidence  held  to  show  the  fraudulent  intent  of 
the  grantor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  892-895 ;  Dec.  Dig. 
i  208*] 

8.  Evidence  (S§  230,  265*)— Aduissibility. 

In  a  suit  to  set  aside  a  conveyance  by  a 
debtor  to  his  wife  as  fraudulent  as  to  creditors, 
a  declaration,  made  by  the  debtor  in  the  ab- 
sence of  the  wife,  disclosing  a  dishonest  pur- 
pose to  convey  his  property,  so  that  it  could 
not  be  reached  by  his  creditors,  was  competent 
as  to  the  debtor's  intent,  but  was  not  binding 
on  the  wife,  unless  she  participated  in  the 
fraud,  or  accepted  the  conveyance  with  knowl- 
edge thereof. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §{  835-«51,  1029-1050 ;  Dec  Dig.  S9 
230,  265.*] 

9.  Fbaudulent  Conveyances  (|  301*)  — 
Fbaudulent  Intent  of  Gbantee  -^  Evi- 
dence—Sufficiency. 

In  a  suit  to  set  aside  a  conveyance  by  a 
debtor  to  his  wife  as  fraudulent  as  to  creditors, 
evidence  held  to  justify  a  findinz  that  the  wife 
participated  in  the  debtor's  fraud,  justifying  re- 
lief. 

[Ed.  Note.— For  other  cases,  sqs  Fraudulent 
Conveyances,  Cent  Dig.  S§  904-907 ;  Dec  Dig. 
§  301.*] 


10.  Fbaudulent    Conveyances    (I    277*)  — 
Husband  and  Wife— Pbe-Existino  Cbed- 

ITOBS— BUBDEN   OF   PbOOF. 

Where  an  insolvent  debtor  conveyed  prop- 
erty to  his  wife,  the  wife«  in  a  suit  by  a  pre- 
existing creditor  to  set  aside  the  deed  for  fraud, 
has  the  burden  of  showing  that  a  consideration 
actually  passed  in  the  suape  of  money  paid, 
something  of  value  delivered,  or  the  discharge 
of  a  debt  due  from  the  husband  to  her;  and 
when  she  offers  testimony  sufficient  to  satisfy 
the  jury  that  the  deed  was  founded  on  a  val- 
uable consideration  the  burden  shifts  to  the 
creditors  to  show  the  fraud  alleged  as  ground 
for  relief. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §§  809-814;  Dec  Dig. 
§  277.«] 

11.  Witnesses     (§     37*)  —  Facts    WiTHiif 
Knowledge  of  Witness. 

The  cashier  and  receiving  teller  of  a  bank 
may  testify  that  a  judgment  in  favor  of  the 
bank  has  been  paid  by  the  sureties  of  the  prin- 
cipal debtor. 

[Ed.  Note.— For  other  cases,  see  Witnessetv 
Cent.  Dig.  §§  80-87 ;    Dec  Dig.  S  37.*] 

12.  Fbaudulent  Conveyances  (f  289*)— Evi- 
dence—A  dmissibilit  Y. 

In  a  suit  to  set  aside  a  conveyance  of  real 
estate  as  fraudulent  as  to  creditors  of  the  gran- 
tor, evidence  of  a  bill  of  sale,  executed  by  the 
grantor  to  a  third  person  at  the  time  of  the  exe- 
cution of  the  deed,  was  admissible  to  show  a 
fraudulent  purpose  to  defeat  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §S  83S-848;  Dec  Dig. 
§  289.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;  Lyon,  Judge. 

Action   by   J.   M.   Eddleman  and   another, 
against  H.  C.  Lentz  and  wife.    From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.     Af- 
firmed. 

This  action  was  brought  to  set  aside 
certain  conveyances  of  real  estate,  executed 
by  the  insolvent  defendant,  H.  C.  Lentz,  to 
his  wife,  Mary  A.  Lentz,  on  the  ground  that 
they  were  made  In  fraud  of  creditors.  On 
May  7,  1904,  defendant  H.  C.  Lentz,  as  prin- 
cipal, with  H.  T.  Graeber,  J.  L.  Rendleman, 
J.  M.  Eddleman,  W.  G.  Patterson,  J.  C. 
Llngle,  F.  E.  Corriber,  J.  L.  Holshouser,  and 
G.  A.  Ramseur,  as  sureties,  executed  a  note 
to  the  Davis  &  Wiley  Bank  of  Salisbury,  N. 
C,  in  the  sum  of  $2,000,  for  value  recelTed. 
H.  C.  Lentz  failing  to  pay  said  note,  action 
was  commenced  by  the  bank,  summons  serv- 
ed February  2,  1907,  and  judgment  rendered 
in  favor  of  the  bank  against  Lentz  and  his 
sureties  at  May  term,  1907,  of  Rowan  superi-  ' 
or  court  Execution  was  issued  July  6,  1907, 
against  H.  C.  Lentz  and  returned  nulla  bona. 
On  November  6, 1909,  the  bank,  for  value  and 
without  recourse,  assigned  said  Judgment,  on 
the  record,  to  one  J.  M.  Eddleman,  as  trus- 
tee for  the  sureties,  who  had  paid  the  in- 
debtedness. Defendant  H.  C  Lentz,  having 
also  been  sued  by  the  First  National  Bank 
of  Salisbury,  January  31, 1907,  on  a  note  for 
$5,000,  upon  which  Judgment  was  obtained, 
executed  the  deeds  for  all  his  real  estate  to 
his  wife,  the  feme  defendant,  Mary  A.  Lents, 
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dated  Febraary  2, 1907,  and  on  the  same  day 
executed  a  bill  of  sale  to  one  Fesperman  for 
a  certain  stock  of  goods,  including  all  his 
personal  property.  The  deeds  to  Mary  A. 
Lentz  and  the  bill  of  sale  to  Fesperman  were 
recorded  the  day  of  their  execution.  The 
wife,  Mary  A.  Lentz,  grantee,  had  no  sepa- 
rate estate,  and  no  money  or  property  of  any 
kind,  except  what  her  husband,  defendant 
H.  C.  Lentz,  gave  her,  and  when  the  deeds 
were  made  to  her,  she  knew  of  the  existence 
of  the  note  to  the  bank,  and  that  it  had  not 
been  paid.  The  $1,229  note  alleged  to  have 
been  executed  to  her  by  her  husband,  which 
was  a  part  of  the  consideration  for  the  deeds, 
was  given  for  stock  In  the  J.  A.  Rose  Com- 
pany, which  her  husband  had  theretofore 
bought  and  paid  for,  and  the  certificate  of 
stock  was  made  to  her  without  consideration. 
The  $1,000  mortgage,  which  it  Is  alleged  she 
assumed,  and  upon  which  it  Is  alleged  she 
paid  $750,  the  proceeds  from  the  sale  of  a 
house  and  lot  in  China  Grove,  was  a  valid 
incumbrance,  but  the  $750  was  indirectly 
paid  by  the  husband,  H.  G.  Lentz,  who  had 
bought  and  paid  for  the  house  and  lot  at 
China  Grove,  and  had  the  title  made  to  her, 
without  consideration. 

The  Jury  returned  the  following  verdict: 

*'(!)  Did  the  defendant  H.  C.  Lentz  execute 
and  deliver  the  deeds  mentioned  In  the  com- 
plaint with  intent  to  hinder,  delay,  and  de- 
fraud his  creditors,  as  alleged  In  the  com- 
plaint?   Answer :   Yes. 

"  (2)  If  so,  did  the  defendant  Mrs.  Mary  A. 
Lentz  have  knowledge  of  and  participate  in 
such    fraudulent   Intent?    Answer:    Yes." 

There  was  no  objection  to  the  issues  by  ei- 
ther party.  Judgment,  declaring  the  deeds 
void,  was  entered  upon  the  verdict,  and  de- 
fendants appealed. 

Jerome  &  Price  and  T.  F.  Hudson,  for  ap- 
pellants. F.  T.  Kluttz  &  Son  and  John  L. 
Rendleman,  for  appellees. 

WALKER,  J.  [1]  The  defendants  demur- 
red ore  tenus  to  the  complaint,  upon  the 
ground  that  the  complaint  did  not  state  a 
good  cause  of  action;  plaintiffs  having  fail- 
ed to  allege  therein  that  the  judgment 
against  H.  G.  Lentz  and  his  sureties  had  been 
paid  by  the  latter  and  assigned  to  a  trustee 
for  them.  The  pleading,  it  is  true,  was  not 
drawn  with  that  regard  for  technical  preci- 
sion and  accuracy  which  even  the  liberal  pro- 
visions of  the  Code  required.  It  must  not  be 
supposed  that  because  pleadings  are  now  un- 
der the  Code  construed  favorably  to  the 
pleader,  to  effectuate  the  main  purpose  of 
having  cases  tried  upon  their  real  merits, 
that  it  permits  the  pleader  to  disregard  the 
ordinary  and  familiar  rule  requiring  plead- 
Ini^  to  be  so  drawn  as  to  present  clearly  the 
issues  In  the  case.  The  Code  provides  that 
the  cause  of  action  shall  be  plainly  and  con- 
cisely stated;  but  this  does  not  mean  that 


essential  fullness  of  statement  shall  be  sac- 
rificed to  conciseness,  but  that  all  the  facts 
going  to  make  up  the  cause  of  action  must 
be  stated  as  plainly  and  concisely  as  ia 
consistent  with  perfect  accuracy,  and  that 
no  material  allegation  should  be  omitted. 
Blackmore  v.  Winders,  144  N.  C.  212,  56  S. 

B.  874;  Banking  &  Trust  Co.  v.  Duffy  (at 
this  term)  156  N.  C.  — ,  72  S.  B.  96.  Loose- 
ness in  pleading  and  inadequacy  of  allega- 
tion are  as  much  condemned  by  the  present 
Code  of  Procedure  as  they  were  under  the 
former  strict  and  exacting  system  of  the  com- 
mon law.  It  Is  form  and  fiction  that  have 
been  abolished,  but  the  essential  principles 
of  good  pleading  have  been  retained. 

[2]  The  defendants*  demurrer  comes  too 
late.  They  passed  the  defective  pleading  by 
themselves  answering  to  the  merits,  and 
thereby  waived  the  defect,  which  is  not  a 
fatal  one,  but  can  be  cured  by  amendment. 
It  is  the  defective  statement  of  a  good  cause 
of  action,  and  not  the  statement  of  a  de- 
fective cause.  When  the  defect  appears  In 
the  cause  of  action  itself,  no  amendment  can 
cure  it,  for  it  has  no  existence  in  fact ;  it  is 
otherwise  where  the  defect  is  merely  In  the 
statement,  for  ip  such  a  case  it  can  be  re- 
moved by  amendment,  and  the  cause  of  ac- 
tion will  thus  be  perfected.  Garrett  v.  Trot- 
ter, 65  N.  C.  430;   Warner  v.  Railroad,  94  N. 

C.  251 ;  Johnson  v.  Finch,  93  N.  C.  205 ;  Mc- 
Elwee  V.  Blackwell,  94  N.  C.  261,  and  cases 
supra. 

[3]  While  the  complaint  does  not  allege, 
as  good  pleading  perhaps  required,  that  the 
sureties  had  paid  the  Judgment,  it  does  state 
that  the  Judgment  had  been  assigned  "for 
value  and  without  recourse'*  to  a  trustee  for 
the  sureties,  which  subrogated  them  in  law 
and  equity  to  the  rights  of  the  creditor,  or 
plaintiff  in  the  Judgment,  to  whom  they  had 
advanced  the  consideration,  for  the  use  and 
benefit  of  the  debtor,  H.  C.  Lentz,  one  of  the 
defendants.  In  any  view  of  the  complaint 
and  the  proceedings  below,  the  demurrer  ore 
tenus  was  properly  overruled;  but  before 
final  Judgment  is  entered  in  the  case  the 
complaint  should  be  amended  by  inserting 
the  omitted  allegation  as  to  the  payment  by 
the  sureties. 

[4]  The  sureties  should  also  be  made  par- 
ties, as  plaintiffs,  in  their  own  right,  and  not 
merely  as  beneficiaries  under  the  assignment 
of  the  Judgment  to  the  trustee,  as  they  are 
the  real  parties  in  Interest,  within  the  mean- 
ing of  the  Code;  the  trustee  merely  holding 
the  naked  legal  title  for  them,  and  not  being 
beneficially  Interested  in  the  recovery.  They 
are  certainly  proper  parties,  in  a  case  like 
this  one,  notwithstanding  Revisal,  §  404,  and 
it  is  best  that  they  should  be  brought  in  by 
amendment,  and  Joined  as  parties  with  the 
trustee. 

[5,  6]  It  is  contended  by  the  defendants 
that  the  sureties  satisfied  the  Judgment  by 
the  payment;    but  this  is  not  so,  as  it  ap- 
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pears  that  it  was  assigned  to  a  trustee  for 
their  benefit,  if  that  was  necessary,  and  the 
fact  that  he  may  be  one  of  the  sureties, 
which  does  not  clearly  appear,  can  make  no 
difference,  as  he  holds,  at  least,  for  the  other 
sureties  under  the  assignment,  if,  as  to  him- 
self, the  judgment  is  canceled  by  the  pay- 
ment c^  his  share.  Besides,  the  sureties  can 
maintain  the  action  upon  the  implied  promise 
of  their  principal,  BL.  G.  Lentz,  to  reimburse 
them  for  the  money  paid  on  the  Judgment 
to  his  use;  and  a  fresh  judgment  against 
him  is  not  necessary  for  the  purpose,  as 
we  have  recently  held  in  Silk  Co.  ▼.  Spinning 
Co.,  IM  N.  a  421,  70  S.  Bu  820.  See,  also, 
Bank  t.  Harris,  84  N.  C.  206;  Mebane  y. 
Layton,  86  N.  C.  674;  McLendon  y.  Commis- 
sioners, 71  N.  C.  38.  As  to  the  rights  and 
remedies  of  sureties,  under  such  circum- 
stances, the  following  authorities  may  fur- 
ther be  consulted:  27  Am.  &  E3ng.  Enc.  (2d 
Ed.)  218;  Steams  on  Suretsrship,  470,  474, 
478;  Brandt  on  Suretyship  &  Guaran^  (3d 
Ed.)  §(  342,  348,  and  346;  Leightbown  t. 
McMyn,  L.  R.  33  Ch.  Div.  675;  (Berber  v. 
Shrak,  72  Ind.  568;  Neal  y.  Nash,  23  Ohio 
St  483;  Benne  y.  Schnecko,  100  Mo.  250,  13 
S.  W.  82;  Bragg  y.  Patterson,  85  Ala.  233, 
4  South.  716;  Harris  y.  Frank,  29  Kan.  200. 
We  do  not  see  how  the  defendants  are  now 
interested  in  the  question  as  to  the  sureties' 
rights  under  the  judgment  The  proceeds 
of  the  property  fraudulently  conveyed  must 
be  applied  to  the  payment  of  H.  C.  Lentz*s 
creditors,  and  the  right  of  the  sureties  to 
the  lien  of  the  judgment  is  not  at  present 
inyolyed. 

[7,  8]  Haying  disposed  of  these  preliminary 
matters,  we  will  now  proceed  to  consider 
the  remaining  questicm  as  to  the  fraud.  It 
seems  to  us,  after  carefully  reading  the  evi- 
dence, that  there  is  plenary  proof  of  the 
intent  in  the  mind  of  H.  C.  Lentz  to  defeat 
his  creditors  when  he  made  the  conveyances 
to  his  wife  and  Fesperman.  He  was  utterly 
and  hopelessly  insolvent  at  the  time.  The 
circumstances,  not  disputed,  tend  to  show  his 
unlawful  purpose  to  divest  himself  of  his 
property,  and  put  it  away,  so  that  it  could 
not  be  reached  by  his  creditors,  who  were 
justly  entitled  to  have  it  applied  to  the  pay- 
ment of  their  debts.  Not  only  this,  but  he 
declared  his  dishonest  purpose  to  the  wit- 
ness J.  L.  Holshouser  on  the  very  eve  of 
his  impending  financial  disaster,  telling  him 
that  he  intended  to  save  himself,  and  ad- 
vising Holshouser  to  do  the  same.  The  feme 
defendant  objected  to  this  testimony,  but 
it  was  competent  as  to  his  intent,  but  not 
binding  upon  her,  or  affecting  her  interest 
in  the  property,  unless  she  participated  in 
the  fraud,  or  accepted  the  deed  with  knowl- 
edge of  it  As  to  H.  C  Lentz,  the  proof  dis- 
closes a  bald  and  transparent  fraud. 

[8]  Did  she  avail  herself  of  it  with  such 
notice?  This  is  really  the  only  practical 
question  in  the  case.  It  would  seem  that 
the  fraud  was  so  palpable — so  visible  to  the 


naked  eye — ^if  she  had  notice  of  the  circum- 
stances, which  appears  more  than  probable, 
that  she  could  not  have  overlooked  it  or 
misunderstood  the  true  nature  of  the  trans- 
action. She  knew  that  he  was  insolvent  or 
should  have  known  it  which  is  the  same  in 
law;  that  her  husband  was  heavily  involv- 
ed, and  was  transferring  all  he  had  to  her 
without  any  adequate  consideration,  and  up- 
on the  sole  pretense  of  benefiting  her,  with- 
out any  regard  for  the  just  rights  of  Ms 
creditors.  She  had  paid  nothing  for  tbe 
property,  real  or  personal,  that  he  had  given 
her,  but  was  really,  and  to  all  intents  and 
purposes,  a  mere  volunteer.  Such  a  trans- 
action should  not  be  allowed  to  stand  in 
the  way  of  creditors  so  as  to  defeat  their 
rights. 

The  presiding  judge  (Hon.  C.  C.  Lyon) 
stated  the  case  with  unusual  clearness  and 
with  impartiality,  and  most  favorably  for 
the  defendant  in  his  charge  to  the  jury, 
following  closely  the  decisions  of  this  court 
upon  the  subject  as  we  understand  and 
interpret  them.  He  Instructed  them  sub- 
stantially that  notwithstanding  all  the  sus- 
picious circumstances  relied  on  to  condemn 
the  transfer  of  the  property,  if  they  found 
that  the  feme  defendant  paid  value  for  the 
property,  it  would  shift  the  burden  to  the 
plaintiffs,  and  require  of  them  to  prove  that 
there  was  an  actual  intent  on  the  part  of 
H.  C.  Lentz  to  defraud;  and,  moreover, 
that  the  feme  defendant  either  participated 
in  the  fraudulent  alienation  of  her  husband's 
property,  or  took  the  deeds  from  him  with 
actual  notice  of  his  covinous  purpose.  He 
even  told  the  jury  that  if,  before  her  hus- 
band became  insolvent  he  had  transferred 
to  her  the  stock  in  the  Bose  Company  it 
was  a  valid  gift  and  should  be  treated  by 
them  as  her  property  in  passing  uiwn  the 
question  as  to  the  consideration  for  the  con- 
veyances; she  having  testified  that  her  hus- 
band had  transferred  the  stock  to  her  as  a 
gift  and  afterwards  had  bought  It  back, 
giving  her  his  note  for  $1,229  for  It;  and 
that  this  debt  of  his  to  her,  and  a  preTlous 
mortgage  on  the  land,  which  she  asswned, 
constituted  the  consideration  of  tiie  deed  to 
her  for  the  property.  There  was  ample  evi- 
dence that  the  feme  defendant  was  ftiUy 
cognizant  of  the  wrongful  intent  of  her  hus- 
band in  making  the  transfers  to  her.  It 
was  all  done  at  a  time  when  he  was  being^ 
hotly  pursued  by  his  creditors,  and  it  had 
every  appearance  of  an  ^ort  on  his  part 
to  better  prepare  himself  for  the  race  he 
was  running  with  his  creditors  "to  save 
himself,'*  and  to  outstrip  them.  No  one 
could  hardly  fail  to  discover  his  motive. 

[18]  In  order  to  sustain  the  charge  of  the 
court,  it  is  only  necessary  that  we  should 
refer  to  what  is  said  by  Justice  Avery,  In 
the  learned  and  valuable  opinion  he  deliver- 
ed for  the  court  in  Peeler  v.  Peeler,  109  N. 
C.  628,  14  S.  £.  69,  as  follows:  "Where  an 
insolvent  husband  has  conveyed  land  to  his 
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wife,  and  a  pre-existing  creditor  brings  an 
action  to  impeach  the  deed  for  fraud,  the 
onus  is  upon  her  to  show  that  a  considera- 
tion actually  passed  in  the  shape  of  money 
paid,  sometliing  of  value  dielivered,  or  the 
discharge  of  a  debt  due  from  the  husband 
to  her.  Brown  v.  MitcheU,  102  N.  0.  373, 
[9  S.  B.  702,  11  Am.  8t  Rep.  748];  Bump, 
Fraud.  Con.  pp.  6,  318;  Stephenson  v.  Felton, 
106  N.  C.  120  [11  S.  B.  255];  Osborne  v. 
Wilkes,  106  N.  C.  668  [18  S.  B.  285];  Wood- 
ruff V.  Bowles,  104  N.  C.  213  [10  S.  B.  482]; 
Blgelow  on  Frauds,  136.  To  this  extent  she 
is  required  to  assume  a  burden  not  placed 
upon  other  grantees.  Helms  v.  Green,  105 
N.  a  257  [U  S.  R  470,  18  Am.  St  Rep.  8»3]. 
When  she  offers  testimony  sufficient  to  satis- 
fy the  Jury  of  the  existence,  validity,  and 
discharge  of  such  previous  debt  by  the.  con- 
veyance, or  shows  in  some  other  way  that 
the  deed  was  founded  upon  a  valuable  con- 
sideration, the  hurden  shifts  again,  and 
rests  upon  the  plaintiff  to  show,  to  the  sat- 
isfaction of  the  Jury,  the  fraud  which  he 
has  alleged  as  the  ground  of  the  relief  de- 
manded. Brown  v.  Mitchell,  supra;  McLeod 
V.  Bullard,  84  N.  C.  515.  But  if,  after  turn- 
ing the  laboring  oar  over  to  the  creditor, 
the  Jury  are  satisfied,  upon  a  review  of  the 
testimony,  that  the  husband  executed  the 
deed  to  her  to  hinder,  delay,  or  defeat  a 
creditor  in  the  collection  of  his  debt,  and 
that  she  participated  in  his  purpose,  or  knew 
of  his  intent  at  the  time,  though  the  consid- 
eration may  have  been  a  valid,  pre-existing 
debt  to  her,  it  Is  their  duty  to  find  that  the 
conveyance  was  made  .to  defraud  creditors. 
In  the  last  clause  of  the  statute  (Code,  f 
1545,  13  Bliz.  c.  5,  i  2),  it  is  provided  that  as 
against  a  person  whose  debt,  etc.,  'shall  or 
might  be  In  any  wise  disturbed,  hindered, 
delayed  or  defrauded'  by  the  covinous  and 
fraudulent  practices  previously  mentioned 
in  the  same  section,  viz.,  by  conveyances 
executed  *with  the  purpose  and  intent  to 
delay,  hinder  and  defraud  creditors,*  such  a 
conveyance  shall  be  void.*'  If  there  was 
the  least  departure  by  the  learned  trial 
Judge  from  this  statement  of  the  law,  it  was 
decidedly  in  favor  of  the  feme  defendant, 
and  therefore  she  cannot  complain;  but  we 
think  the  law  was  given  to  the  Jury  with 
perfect  accuracy.  Redmond  v.  Chandley^ 
119  N.  0.  575,  26  S.  B.  255;  Graeber  v.  Sides, 
151  N.  0.  596,  66  S.  B.  600;  Crockett  v. 
Bray,  151  N.  C.  615,  66  S.  B.  666. 

Speaking  for  himself,  and  not  in  the  least 
committing  the  court  to  his  view,  the  writer 
of  this  opinion  thinks  that  the  law  is  not, 
and  should  not  be,  so  favorable  to  the  mar^ 
rled  woman  as  stated  by  this  court  In  the 
cases  dted.  Our  statute  (Revlsal,  i  964)  re- 
quires the  purchaser  of  property,  where  the 
fraud  of  the  vendor  is  shown,  to  take  the 
burden  and  prove  that  he  (or  she)  acquired 


it  for  value,  or  upon  good  consideration, 
and  without  notice  of  the  fraud.  Cox  v. 
Wall,  132  N.  C.  784.  44  S.  B.  635.  Pell's  Re^ 
visal,  f  964,  and  notes.  But  this  court  seems 
to  have  made  an  exception  to  that  statutory 
rule  in  the  case  of  the  wife  taking  a  con- 
veyance from  her  husband,  though  there 
would  seem  to  be  no  real  and  convincing 
reason  for  It  The  presumption,  it  seems, 
should  be  stronger  against  her  than  it  'is 
when  the  conveyance  is  made  to  one  not 
so  closely  connected  with  the  vendor,  or 
sustaining  such  an  intimate  and  confidential 
relation  towards  him;  for  In  the  case  of 
husband  and  wife,  with  his  strong  influence 
over  her,  there  is  a  greater  temptation  to 
commit  fraud,  and  a  better  opportunity  af- 
forded for  its  consummation.  The  position 
of  the  feme  defendant  would  not  be  Improv- 
ed, but  made  worse,  should  the  law  be  thus 
declared.  She  would  have  to  take  all,  in- 
stead of  only  a  part,  of  the  burden  to  rebut 
the  presumption  against  her.  But  the  law, 
as  it  now  stands,  is  more  favorable  to  her, 
as  we  have  shown,  and  we  follow  the  de- 
cisions. The  Jury  have  found  the  facts 
against  the  defendants  upon  evidence  which 
fully  warrants  the  verdict,  and  under  In- 
structions wholly  free  from  error. 

[11]  It  was  competent  to  prove  by  O.  D. 
Davis  that  the  sureties  had  paid  the  Judg- 
ment of  the  Davis  &  Wiley  Bank  against 
H.  C.  Lentz.  He  knew  the  facts,  as  its 
cashier  and  receiving  teller,  and  why  should 
he  not  be  permitted  to  speak  of  It? 

[12]  The  evidence  as  to  the  bill  of  sale 
to  Fesperman  was  also  competent,  as  show- 
ing a  contemporary  transaction,  indicating 
the  fraudulent  purpose  of  Lentz  and  the 
preparation  he  was  making  at  the  time  to 
put  away  his  property,  in  order  to  defeat 
his  creditors.  It  was  but  forging  one  of 
the  links  in  the  chain  of  circumstances  go- 
ing to  establish  the  essential  fact  of  intent 
It  can  make  no  difference  that  the  convey- 
ance was  made  ^  a  third  party,  for  still  It 
bears  upon  the  issue  as  to  the  covinous  pur- 
pose. Brink  v.  Black,  77  N.  a  59.  The 
evidence  as  to  a  fraudulent  intent  usually 
is  permitted  to  take  a  wide  range,  as  it 
may  be  inferred  from  many  circumstances, 
each  one  by  Itself  being  apparently  of  small 
importance,  but  together  producing  an  ab- 
solute conviction. 

The  court  might,  in  this  case,  have  gone 
further  than  it  did  in  the  Judgment,  and 
ordered  a  sale  of  the  land  for  the  payment 
of  the  Judgment  debt  evidenced  by  it;  but 
there  was  no  request  for  it  to  do  so,  and  we 
merely  refer  to  it  for  the  purpose  of  calling 
attention  to  the  advisability  of  deciding  all 
controversies,  relating  to  the  same  subject- 
matter,  in  one  action,  as  contemplated  by 
the  Code. 

No  error. 
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SOUTHWEST  NAT.  BANK  ▼.  JUSTICE. 

(Supreme  Court  of  North  Carolina.     Dec.  6» 

1911.) 

1.    COMPROUISB  AND  SETTLEMENT  (|  18*)— AC- 
CEPTANCE  OF  Tender— BJffect. 

PlaintifiTs  bank,  holding  a  note  against  de- 
fendant for  $1,400,  on  which  there  was  a  cred- 
it of  ^168,  sent  the  same  to  the  M.  bank  for 
collection.  On  presentation,  defendant  maker 
claimed  that  the  note  should  only  have  been  for 

f500,  and  offered  to  pay  $432  as  the  balance 
ue  on  that  basis,  deducting  a  credit  of  $168, 
giving  that  amount  to  the  cashier  of  the  M. 
bank,  to  be  tendered  in  full  settlement  of  the 
note.  The  cashier,  having  entered  the  same  as 
a  credit,  sent  the  amount  of  the  payment  and 
the  note  to  plaintiff,  accompanied  by  a  letter, 
explaining  defendant's  claim,  and  stating  that 
the  $432  was  delivered  to  be  tendered  to  plain- 
tiff to  cover  the  $500  and  interest,  and  that  if 
plaintiff  did  not  care  to  accept  the  remittance 
could  be  returned  to  the  M.  bank;  that  the 
drawers  stated  they  would  stand  suit  before 
making  any  further  settlement  Plaintiff  bank 
made  no  reply,  and  without  returning  the  $432 
sued  to  recover  the  balance  of  $1,400.  Held, 
that  the  letter  showed  that  the  money  was  ten- 
dered in  full  settlement  of  the  claim,  and  that 
plaintiff  bank  could  not  retain  the  same  and 
still  claim  a  balance  due  on  the  note. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  §8  75-82;  Dec.  Dig. 
§  18.*] 

2.  Principal  and  Agent  (5  171*)— Author- 

ITT— RaTUICATION    OF  ACT&— RETENTION    OF 

Benefitb. 

Where  plaintiff  bank  sent  a  note  to  an- 
other bank  for  collection,  and  the  latter  re- 
ceived less  than  the  face  of  the  note,  to  be  ten- 
dered plaintiff  in  full  settlement,  plaintiff  could 
not  accept  and  retain  the  money  so  paid  to  his 
agent,  and  repudiate  the  condition,  on  which 
it  was  paid  in  full  settlement  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  SS  644-C55:  Dec.  Dig.  | 
171.*] 

Appeal  from  Superior  Court,  Mitchell 
County;  Biggs,  Judge. 

Action  by  Southwest  Natloncd  Bank  against 
J.  G.  Justice  to  recover  an  alleged  balance 
on  a  note  tor  $1,400.  On  the  court's  Intima- 
tion that  be  would  direct  a  verdict  for  de- 
fendant, plaintiff  excepted,  submitted  to  a 
nonsuit,  and  appealed.    Affirmed. 

S.  J.  ErvlD,  W.  C  Newland,  and  Chas.  B. 
Greene,  for  appellant     J.  W.  Ragland,  for 

appellee. 

HOKE,  J.  [1]  Plaintiff  bank,  holding  a 
note  for  $1,400  on  defendant,  purporting  to 
be  due  August  1,  1909,  with  Interest  from 
April  23,  1906,  payable  annually,  and  on 
which  there  was  a  credit  of  $168,  of  date 
August  11,  1908,  sent  the  same  for  collec- 
tion to  the  Mitchell  County  Bank  of  Bakers- 
vill,  N.  C.,  about  two  weeks  before  same 
was  due.  At  maturity  the  cashier  of  the 
latter  bank  presented  same  for  payment, 
which  was  refused,  and  the  note  was  duly 
protested  and  returned  to  plaintiff.  There- 
upon the  note  was  again  sent  by  plaintiff  to 
the  Mitchell  County  Bank  for  collection,  was 


again  presented,  when  defendant  claimed 
that  the  note  should  hare  been  for  only 
$500,  and  not  $1,400,  and  offered  to  pay  $432 
as  the  balance  due  on  that  basis,  deducting 
the  credit  of  $168  by  reason  of  the  former 
payment,  and  gave  that  amount  to  the  cash- 
ier, to  be  tendered  in  full  settlement  of  the 
note.  The  cashier,  having  entered  this  as 
a  credit  on  the  note,  sent  tbe  amount  of 
the  payment  and  this  note  to  plaintiff,  ac- 
companied by  the  following  letter:  "Gentle- 
men: We  are  returning  herewith  P.  M. 
Brown  et  al.*8  note  for  1,400  dollars  and 
Interest  enclosed  to  us  In  your  letter  of  Au- 
gust 5th  and  hand  you  herewith  remittance 
of  $432.00  which  we  have  collected  and  cred- 
ited on  the  back  of  note.  The  drawers  of 
this  paper  claim  that  the  note  should  have 
been  for  $500.00  instead  of  $1,400.00  and 
the  $432.00,  which  they  ask  that  we  tender 
you  Is  to  cover  the  $500.00  and  Interest  for 
three  years  and  four  months,  making  $600.00 
less  the  $68  credit  which  appears  on  the 
back  of  the  note.  If  you  do  not  care  to  ac- 
cept enclosed  remittance,  yon  can  return 
same  to  us.  We  would  suggest  the  name  of 
Mr.  Charles  E.  Greene  as  being  a  reliable 
and  capable  attorney.  Yours  very  truly, 
[Signedl  E.  C.  Guy,  Cashier.  The  drawers 
of  the  note  tell  me  they  will  stand  to  be 
sued  on  the  paper  before  making  any  further 
settlement.'*  The  plaintiff  made  no  reply  to 
this  communication,  and  without  returning 
or  offering  to  return  the  $432,  claiming  that 
same  shall  be  considered  only  as  a  credit  for 
that  amount.  Instituted  the  present  suit  to 
recover  the  balance  of  the  $1,400.  In  our 
opinion  this  letter  gave  clear  Intimation  to 
plaintiff  that  if  the  money  was  retained  it 
was  to  be  in  settlement  of  the  claim,  and 
under  our  decisions  further  recovery  may  not 
be  allowed.  Aydlett  v.  Brown,  153  N.  C- 
334,  69  S.  E.  243 ;  Armstrong  v.  Lonon,  149 
N.  C.  434,  63  S.  E.  101;  Cllne  &  Welkie  T. 
KudlsUl,  126  N.  C.  523,  36  S.  E.  36. 

[2]  And  if  there  was  doubt  as  to  tbe  mean* 
Ing  of  the  letter  there  can  be  none  as  to  the 
fact  that  the  money  was  turned  over  to  tbe 
cashier  of  the  Mitchell  Bank  as  a  tender  in 
full  settlement  of  the  claim,  and  it  is  well 
established  that  a  plaintiff  cannot  accept 
^nd  hold  onto  the  benefits  of  the  transaction 
between  the  cashier  and  defendant,  and  re- 
pudiate the  conditions  attached  to  it.  The 
general  principle  was  applied  in  a  suit  at 
the  present  term — Sprunt  &  Sons  v.  May,  72 
S.  E.  821,  citing,  among  other  cases,  Corbett 
V.  ante,  137  N.  C.  546,  50  S.  E.  216;  Har- 
ris V.  Delamar,  38  N.  C.  219 ;  Manufacturing 
Co.  V.  Cotton  &  Long,  126  Ky.  750,  104  S.  W. 
758,  12  L.  R.  A.  (N.  S.)  427.  It  is  urged 
that  plaintiff  did  not  know  the  positive  char- 
acter of  the  tender  when  the  letter  was  re- 
ceived, transmitting  the  payment,  but  he 
knows  it  now,  and  insists  on  retaining  the 
money.    The  principle  applicable  is  very  w^l 
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stated  in  30  Cyc.  p.  1267,  as  follows:  "It  Is 
a  well-settled  principle  of  ratification  that 
the  principal  must  ratify  the  whole  of  an 
agent's  unauthorized  act,  or  not  at  all,  and 
cannot  accept  its  beneficial  results  and  re- 
pudiate its  burdens.  It  follows  that,  as  a 
general  rule,  if  a  principal,  with  full  knowl- 
edge of  all  the  material  facts,  takes  and 
retains  the  benefits  of  the  unauthorized  act 
of  his  agent*  he  thereby  ratifies  such  act, 
and  with  the  benefits  accepts  the  burdens  re- 
sulting therefrom/*  Railroad  v.  Railroad, 
147  N.  O.  385,  61  S.  E.  185,  23  L.  R.  A.  (N. 
S.)  223,  125  AUL  St  Rep.  550. 

There  is  no  error  in  the  ruling  of  the 
court,  and  the  Judgment  is/afilrmed. 

Affirmed. 


(90  8.  c.  160) 

GIBBES  et  al.  ▼.  CLEMENT. 

(Supreme  Court  of  South   Carolina.     Dec   8, 

1911.) 

Injunction  (J  35*)— Right  to  Relief. 

Plaintiffs  were  in  poasession  and  claimed 
certain  real  estate  owned  by  their  ancestor 
prior  to  his  death,  except  for  a  conveyance 
thereof,  absolute  in  form,  to  defendant.  Plain- 
tiffs sued  to  set  aside  the  deed.  On  an  appli- 
cation to  dissolve  a  temporary  injunction,  re- 
straining defendant  from  ejecting  plaintiffs 
from  the  land,  defendant  denied  the  frand,  and 
it  was  shown  that '  the  deed  was  executed  in 
settlement  of  several  mortgages,  made  by  the 
grantor  to  defendant,  and  that  the  amount  due 
on  them  was  more  than  the  value  of  the  Jand. 
Heldt  that  the  injunction  was  properly  vacated, 
since,  if  the  conveyance  was  either  a  deed  or 
mortgage,  plaintiffs  had  no  beneficial  interest  in 
the  land. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  77;    Dec.  Dig.  §  35.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  S.  W.  G.  Shipp, 
Judge. 

"To  be  officially  reported." 

Action  by  James  O.  Gibbes  and  others 
against  R.  Lobby  Clement.  From  an  order 
dissolving  a  temporary  injunction,  plaintiffs 
appeaL    Affirmed. 

Frank  F.  Hemdon,  for  appellants.  Wm. 
Henry  Parker,  for  respondent. 

WOODS,  J.  This  is  an  appeal  from  an  or- 
der of  Judge  Shipp,  dissolving  a  temporary 
order  of  injunction,  granted  at  the  instance 
of  the  plaintiffs,  restraining  the  defendant 
from  interfering  with  the  plaintiffs,  or  dis- 
turbing their  possession,  of  a  tract  of  farm 
land  situated  in  Berkeley  county. 

The  complaint  upon  which  the  temporary 
order  was  granted  alleged  that  the  plaintiffs 
were  the  heirs  of  Robert  Gibbes,  deceased, 
who  at  the  time  of  his  death  was  the  owner 
In  fee  of  the  land,  and  that  they  were  in 
possession;  that  the  defendant  R.  Lebby 
Clement  claimed  title  through  a  deed  from 
Robert  Gibbes  to  himself ;  and  that  be  "will 
undertake  to  have  plaintiffs  vacate  said 
premises  the  first  part  of  the  coming  year, 


unless  he  is  enjoined  and  restrained  from 
doing  so."  The  complaint  further  alleged 
that  the  deed  had  been  secured  by  imposition 
and  undue  influence  exercised  by  the  defend- 
ant over  Gibbes,  and  prayed  that  it  should 
be  canceled  on  this  ground.  Affidavits  from 
Robert  Gibbes,  Jr.,  and  from  Darcus  Brown, 
widow  of  Robert  Gibbes,  Sr.,  were  also  sub- 
mitted, supporting  the  allegations  of  the 
complaint,  and  alleging  that  if  the  plaintiffs 
should  be  ejected  from  their  home  they  would 
have  no  other  place  in  which  to  seek  shelter. 

Upon  the  hearing  of  the  motion  to  dis- 
solve the  temporary  injunction,  affidavits 
were  submitted  on  behalf  of  the  defendant, 
denying  that  the  deed  had  been  procured  by 
fraud  or  undue  influence,  and  alleging  that  it 
had  been  executed  by  Robert  Gibbes  with  full 
knowledge  of  its  meaning,  and  upon  full  con- 
sideration, consisting  of  the  payment  and 
cancellation  of  several  mortgages  previously 
made  by  the  grantor,  which  were  held  by  the 
grantee.  Upon  this  showing.  Judge  Shipp 
dissolved  the  temporary  order  of  injunction, 
holding  that  the  plaintiffs  had  not  alleged 
sufficient  grounds  to  warrant  equitable  in- 
terference. 

In  deciding  whether  the  plaintiffs  had 
rights  which  required  for  their  protection  an 
order  of  injunction,  the  showing  made  by 
both  sides  must  be  considered.  The  plaintiffs 
claim  as  the  beirs  of  Robert  Gibbes.  On  the 
question  whether  the  paper  held  by  the  de- 
fendant was  intended  as  a  conveyance  of  the 
land,  or  only  a  mortgage  to  secure  a  debt, 
there  was  a  direct  conflict  in  the  affidavits. 
But  the  paper  is  in  form  an  absolute  convey- 
ance from  Robert  Gibbes  to  the  defendant; 
and  the  affidavit  of  one  of  the  witnesses  to 
the  deed,  that  he  saw  it  duly  executed  by 
the  grantor,  was  not  controverted.  The  im- 
portant statement  is  made  in  the  affidavits 
submitted  by  the  defendant  that  the  mort- 
gage debts  owed  by  Robert  Gibbes  to  the  de- 
fendant greatly  exceeded  the  value  of  the 
land.  The  plaintiffs  did  not  deny  this  in- 
debtedness; nor  did  they  make  any  offer  to 
pay  it 

This,  then,  is  the  case  as  presented:  If 
the  defendant's  affidavits  be  true,  the  plain- 
tiffs have  no  interest  in  the  land,  and  an  in- 
junction against  the  defendant  taking  legal 
proceedings  to  obtain  the  possession  would 
be  a  hardship  upon  him ;  on  the  other  hand. 
If  the  plaintiffs*  affidavits  be  true,  that  the 
deed  was  intended  as  a  mortgage,  Uie  utmost 
that  they  could  demand  would  be  a  sale  of 
the  land  to  pay  the  mortgage  debt  of  the  de- 
fendant, and,  as  it  is  undisputed  that  the  debt 
is  far  beyond  the  value  of  the  land,  the  en- 
tire proceeds  of  the  sale  would  go  to  the  de- 
f^idant  In  any  event,  therefore,  the  plain- 
tiffs' interest  is  imsubstantial.  In  such  a 
case,  it  seems  obvious  that  a  court  of  equity 
is  not  warranted  in  enjoining  the  defendant 
from  the  exercise  of  his  legal  right  to  insti- 
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tute  ejectment  proceedings  under  the  stat- 
ute. This  conclusion,  of  course,  does  not  af- 
fect the  right  of  the  plaintiffs  to  test  before 
the  magistrate  the  right  of  the  defendant  to 
have  them  ejected,  or  their  right  to  bring  an 
action  for  damages  for  wrongful  ejection. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

JONES,    O.    J.,    GARY,    A.   J.,  and   HY- 
DRICK,  J.,  concur. 


00  S.  C.  168) 

BOWB  T.  UNITED  STATES  INDUSTRIAL 
UFB  INS.  CO.  OF  CHARLESTON. 

(Supreme  Court  of  South  Carolina.     Dec.  13, 

1911.) 

1.  Insubancs    (I    135*)—RuiJ»— Adoption- 
Effect. 

An  insurance  companj  is  entitled  to  adopt 
reasonable  rules  for  the  conduct  of  its  busi- 
ness, and  these,  when  brought  to  the  notice  of 
the  insured,  are  binding  on  him  to  the  same 
extent  as  if  declared  in  express  terms  to  be  a 
part  of  the  contract,  and,  when  printed  in  a 
receipt  book  given  to  insured,  in  which  weekly 
premiums  were  entered  as  paid,  became  a  part 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  218;   Dec.  Dig.  f  135.^1 


2.  Insurance  (f  668*)—Fobfbitubb— Waives 
OF  RBQniBEiatNTs— Question  fob  Jubt. 
Where,  in  an  action  on  an  industrial  pol-. 
icy,  it  was  shown  that  defendant  had  failed  to 
insist  on  compliance  with  its  rules  and  regu- 
lations concerning  forfeiture  for  nonpayment 
of  premiums  for  a  certain  number  of  weeks, 
whether  such  failure  amounted  to  a  waiver 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1732-1770;    Dec.  Dig.  |  668.*} 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cliarleston  County;  Ernest  Gary,  Judge. 
'  Action  by  Ella  Rowe  against  United  States 
Industrial  Life  Insurance  Company  of 
Charleston.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Nathans  &  Slnkler,  for  appellant  Wm. 
H.  Qrlmball,  for  respondent. 

GARY,  A.  J.  This  Is  an  action  to  recover 
the  sum  of  $140,  alleged  to  be  due  the  plain- 
tiff on  a  policy  of  Insurance,  Issued  by  the 
defendant  on  the  life  of  her  husband;  John 
G.  Rowe,  wherein  she  was  named  as  the 
beneficiary. 

The  defendant  interposed  the  following 
as  a  defense  to  the  complaint:  "That  under 
and  by  ylrtue  of  the  conditions  of  said  poli- 
cy it  was  provided  as  follows: 

"  '7.  Should  the  payment  of  weekly  premi- 
ums upon  this  policy  be  due  four  Mondays  or 
longer,  this  policy  shall  be  void,  and  all 
payments  hereunder  shall  be  forfeited,  said 
Insured  shall  be  out  of  benefit,  and  the  com- 
pany shall  be  freed  from  its  liabilities  here- 
under. 

'"8.  Policyholders  out  of  benefits,  as  per 
clause  7,  may  be  reinstated  upon  payment 


of  back  premiums  in  full,  and  upon  passing 
a  satisfactory  medical  examination  (but  such 
an  examination  may  be  waived  by  the  com- 
pany if  it  desires  to  do  so),  but  the  insured 
will  not  be  entitled  to  any  benefit  under  this 
policy,  unless  in  sound  health  and  free  from 
any  disease  at  the  time  of  such  reinstate- 
ment, and  in  case  death  should  occur  from 
any  cause  whatever,  within  five  weeks  from 
the.  date  of  such  reinstatement,  the  com- 
pany shall  not  be  liable  to  any  extent  what- 
ever, on  account  of  such  death.' 

"That  the  insured,  John  G.  Rowe,  on  the 
27th  of  August,  1010,  under  the  terms  of 
said  policy,  was  7^  weeks  in  arrears  of 
weekly  payments  under  the  said  contract 
agreed  to  be  paid,  and  under  the  terms  of 
said  contract  the  policy  was  void,  and  all 
payments  thereunder  forfeited,  and  the  In- 
sured, John  G.  Rowe,  was  out  of  benefit,  and 
this  defendant  freed  from  its  liabilities  un- 
der said  contract  That  on  the  27th  day 
of  August,  1910,  the  said  John  G.  Rowe 
paid  to  the  agent  of  the  defendant,  under 
the  terms  of  condition  eight  (8),  above  set 
forth,  the  sum  of  one  dollar  and  forty  ($1.- 
40)  cents,  being  weekly  premium  for  seven 
weeks,  and  thereafter,  on  the  21st  day  of 
September,  1910,  the  day  of  the  death  of 
the  said  John  G.  Rowe,  his  wife  paid  to  the 
agent  of  this  defendant  the  further  sum  of 
eighty  (80)  cents  under  the  terms  of  condi- 
tion eight  (8)  aforesaid,  being  weekly  pre- 
miums for  four  weeks.  That  the  said  John 
G.  Rowe  died  on  the  said  21st  day  of  Sep- 
tember, 1910,  of  a  disease  from  which  he 
was  suffering  on  the  said  27th  day  of  Au- 
gust, 1910,  and  death  occurred  within  five 
weeks  from  said  27th  day  of  August,  1910, 
whereby,  as  set  forth  in  said  conditlona  sev- 
en and  eight,  this  defendant  was  not  liable 
to  any  extent  whatever,  on  account  of  said 
death.  That  upon  being  informed  of  the 
death  of  said  John  G.  Rowe  this  defendant 
tendered  to  the  representative  of  said  John 
G.  Rowe  the  sum  of  two  dollars  and  twenty 
($2J20)  cents,  being  premiums  paid  on  the 
27th  day  of  August,  1910,  and  the  21st  daj 
of  September,  1910,  but  said  representative 
refused  to  accept  the  same,  and  this  defend- 
ant alleges  that  it  Is  now  and  has  always 
been  ready  and  w^llng,  to  return  the  said 
two  dollars  and  twenty  ($2.20)  cents  paid  as 
aforesaid." 

On  the  trial  of  t|ie  case,  the  receipt  book 
delivered  to  John  G.  Rowe  was  introduced  in 
evidence,  without  objection,  which,  under  the 
head  of  "Extracts  from  the  rules,  regulations, 
etc,  of  the  company,"  contained  the  follow- 
ing :  **PolMe9  in  arrears  more  than  fU?e  Mm^ 
days  become  lapsed.  No  money  paid  to  an 
agent  after  that  time,  will  effect  a  revival 
or  continuance  of  the  policy»  and  any  agent 
collecting  money  after  such  time^  is  commit- 
ting a  fraud  upon  both  the  company  and 
the  insured,  except  he  does  it  in  accordance 
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with  the  following  plan,  which  is  the  only 
mode  of  revival:  A  written  application  upon 
the  company's  regular  form  must  be  made, 
and  with  It  a  deposit  of  all  premiums  in  ar- 
rears. A  receipt  must  be  given  for  this  de- 
posit, which  deposit  Is  not  sent  to  company, 
but  is  retained  at  the  local  office  to  be  re- 
turned if  the  applicant  be  rejected,  and  to  be 
sent  to  the  company  if  the  applicant  be  ac- 
cepted. In  no  case  must  premiums  in  ar- 
rears more  than  five  weeks  be  entered  upon 
this  book,  until  after  a  revival  form  has  been 
sent  to  and  approved  by  the  home  office, 
when  the  revival  receipt  is  to  be  returned  to 
the  agent,  and  the  amount  of  the  same  re- 
ceipted in  this  boob.  All  other  entries  will 
be  in  fraud  of  the  company,  and  not  recog- 
nized by  it  In  aU  cases  of  revival  the  old 
policy  nwst  he  surrendered  and  the  form  of 
policy  in  use  at  the  time  of  revival  accepted 
in  its  stead." 

J.  S.  Thompson,  defendant's  secretary,  tes- 
tified on  cross-examination  as  follows:  "Q. 
In  the  first  part  of  your  book,  ^ere  it 
speaks  of  revival,  does  not  it  say  before  any 
revival  the  person  who  is  insured  shall  first 
make  out  an  application  for  a  revival  and 
get  a  receipt,  and  turn  in  his  old  policy  and 
get  a  new  policy?  A.  He  turns  in  his  old 
policy,  and  has  it  revived.  Q.  You  said  it 
was  not  the  custom  of  the  company  to  collect 
on  a  policy  which  was  lapsed  without  a  reg- 
ular form  of  renewal?  A.  Tes,  sir.  Q. 
Don't  your  books  show  that  you  violated  that 
rule  in  this  very  instance?  Didn't  you  col- 
lect these  7^  premiums  after  the  policy  was 
lapsed?  That  was  in  violation  of  the  rule, 
was  not  it?  A.  It  should  have  been  lapsed 
after  four  weeks.  Q.  Should  not  there  have 
been  a  renewal  under  your  rule?  A.  Yes, 
sir;  a  revival  form  should  have  been  made 
out,  and  the  policy  reinstated*  Q.  If  the  pol- 
icy was  lapsed,  the  rule  to  get  in  again  was 
to  issue  a  new  policy?  A.  Yes,  sir.  Q. 
Didn't  your  company  violate  that  rule  when 
It  accepted  these  7^  premiums  in  the  life- 
time of  the  insured?  A.  A  revival  should 
have  been  made  out" 

The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $140,  and  the  de- 
fendant appealed  upon  exceptions  which  will 
be  reported.  It  will  not  be  necessary  to  con- 
sider the  exceptions  In  detail,  as  tiie  prac- 
tical question  raised  by  them  is  whether 
there  was  error  on  the  part  of  his  honor,  the 
presiding  Judge,  in  submitting  the  question 
of  waiver  to  the  Jury. 

[1]  It  is  unnecessary  to  cite  authorities  to 
sustain  the  proposition  that  it  is  the  right 
and  duty  of  a  corporation  to  formulate  rea- 
sonable rules  and  regulations  for  the  con- 
duct of  its  business;  and  that  they  are  as 
binding  upon  the  corporation  and  those  deal- 
ing with  it  after  notice  thereof  as  if  such 
rules  and  regulations  had  been  declared,  in 
express  terms,  to  be  a  part  of  the  contract 
Therefore,   when   the  insured  accepted  the 


receipt  book  delivered  to  him  by  the  insur- 
ance company,  with  extracts  from  certain 
rules  and  regulations  therein  printed*  they 
became  a  part  of  the  contract,  and  of  course 
were  binding  on  both  parties. 

[2]  There  was  a  failure  on  the  part  of  the 
defendant  to  insist  upon  the  rules  and  reg- 
ulatlona  hereinbefore  mentioned,  and  the 
question  whether  this  was  a  waiver  was 
properly  submitted  to  the  Jury.  Heustees  v. 
Insurance  Co.,  88  S.  G.  31,  70  S.  £.  403. 

Furthermore,  the  court  could  not  have  con- 
strued the  policy  of  insurance  in  the  manner 
for  which  the  appellant  contended,  as  the 
provisions  thereof  and  the  rules  and  regula- 
tions were  in  some  respects  contradictory,  es- 
pecially since  there  were  other  facts  in  the 
case  with  which  th^  were  to  be  considered. 
Holliday  v.  Pegram,  89  S.  G.  73,  71  S.  E.  367. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

JONES,  C.  J.,  and  WOODS,  J.,  concur. 
HYDRIGK,  J.,  did  not  sit  in  this  case. 


(90  8.  C.  128) 

WILKINS  &  BROWN  v.  CURRY. 

(Supreme  Court  of  South  Carolina.     Nov.  25, 

1911.) 

Chattel  Mobtoaoes  (8  235*)— Patment  or 
Debt  —  Tbansfeb  of  Pbopkrtt  to  Mobt- 

OAOEE. 

Defendant,  in  an  action  to  recorer  posses- 
sion of  mules,  answered  that  he  bad  purchased 
the  mules  and  given  his  own  mule  in  exchange, 
and  bis  note  for  the  balance,  secured  by  a  chat- 
tel mortgage;  that  at  the  time  of  the  purchase 
plaintiffs  warranted  the  mules  to  be  sound, 
and  agreed  that  if  they  were  not  defendant 
might  return  them,  and  would  not  have  to  pay 
for  them;  that  one  of  the  mules  was  returned 
as  defective;  and  that  defendant  had  paid  the 
balance  due  on  the  mule  he  retained.  Heldt  on 
demurrer,  that  the  matters  set  up  in  the  answer 
were  not  a  mere  set-off,  but  constituted  a  pay- 
ment or  discharge  of  the  debt,  so  as  to  defeat 
plaintiff's  recovery. 

lEjd,  Note.— For  other  cases,  see  Cfhattel 
Mortgages,  Gent  Dig.  H  40G-499,  507;  Dec 
Dig.  I  235.*1 

Appeal  from  Common  Pleas  Circuit  Ck)urt 
of  Cherokee  (3ounty;  John  S.  Wilson,  Judge. 

"To  be  officially  reported." 

Action  by  Wilkins  &  Brown  against  J.  H. 
Curry.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Reversed. 

Butler  &  Hall,  for  appellant  Otts  &  Dob- 
son,  for  respondents. 

JONES,  C.  J.  This  is  an  action  to  recov- 
er possession  of  personal  property,  and  the 
appeal  is  from  an  order  of  Judge  Wilson, 
sustaining  a  demurrer  of  plaintiff  to  certain 
parts  of  defendant's  answer. 

The  complaint  alleged  that  on  February 
14,  1910,  defendant  executed  to  plaintiff  a 
promissory  note  for  $385,  payable  six  months 
thereafter,  and  to  secure  same  executed  a 
chattel  mortgage  on  two  mules  described, 
that  on  June  23,  1910,  defendant  paid  plain- 
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tiffs  $150,  and  on  August  18,  1910,  $98.25, 
which  had  been  duly  credited  on  Uie  note, 
that  the  condition  of  the  mortgage  has  been 
broken,  and  tliat  plaintiffs  are  entitled  to  the 
possession  of  one  of  the  mules  described,  and 
alleged  to  be  of  the  value  of  $166.70,  and  de- 
mands possession,  with  damages. 

The  answer,  after  admitting  the  execution 
of  the  note  and  chattel  mortgage,  the  pay- 
ment of  $98.25,  and  refusal  to  surrender  the 
mule,  denied  the  other  allegation  of  the  com- 
plaint, and  as  a  further  defense  alleged  the 
following  matters,  as  to  which  demurrer 
was  sustained,  on  the  ground  that  they  do 
not  state  facts  sufficient  to  constitute  a  coun- 
terclaim or  defense: 

"(3)  That,  on  or  about  March  10,  1910, 
the  defendant  purchased  from  the  plaintiff 
a  pair  of  mules  at  the  agreed  price  of  $600, 
each  of  said  mules  being  valued  at  $300; 
that  defendant  exchanged  therefor  his  own 
mule  at  the  agreed  price  of  $215,  which 
left  a  balance  of  $385,  for  which  the  note 
and  mortgage  was  executed,  as  set  out  in 
the  complaint. 

"(4)  That  at  the  time  of  said  purchase, 
and  as  a  part  of  the  transaction,  the  plain- 
tiff guaranteed  and  warranted  said  pair  of 
mules  as  being  sound  and  all  right,  and  the 
plaintiff  agreed  with  the  defendant  that  if 
said  mules  were  not  as  represented  and  guar- 
anteed and  warranted,  as  aforesaid,  that  the 
defendant  should  return  said  mules,  or  either 
of  them,  and'  would  not  have  to  pay  for 
same. 

"(5)  That  one  of  the  said  mules  was 
distempered  and  wind-broken  which  was 
known  to  the  plaintiff,  which  defects  were 
covered  expressly  by  the  aforesaid  warranty 
and  guaranty,  which  defect  rendered  said 
mule  unfit  for  ordinary  work,  and  made  it 
wholly  unsuitable  for  use,  so  that  the  de- 
fendant was  much  hindered  and  delayed  in 
his  work,  and  complained  to  the  plaintiff, 
whereupon  the  plaintiff  himself  came  to 
Gaffney  and  inspected  said  mule,  and  ad- 
mitted that  said  mule  was  wind-broken, 
and  promised  to  make  good  the  defendant's 
damage.  Defendant  thereupon  elected  to 
rely  on  the  contract  made  with  the  plaintiff, 
and  pursuant  thereto  returned  said  defec- 
tive mule  to  the  plaintiff,  who,  as  defendant 
is  informed  and  believes,  received  said  miile, 
and  thereafter  disposed  of  the  same  in  some 
way. 

**(6)  That,  by  reason  of  the  foregoing  facts, 
the  defendant  ow&  plaintiff  nothing  on  the 
mule  so  returned  and  accepted  by  the  plain- 
tiff. 

"(7)  Further  answering,  and  as  further 
defense,  the  defendant  alleges:  That  after 
the  return  of  the  mules,  as  above  stated,  the 
defendant  paid  to  the  plaintiff  the  sum  $98.- 
25,  which  was  the  balance  due  to  the  plain- 
tiff on  the  mule  retained  by  the  defendant. 
Including  Interest  up  to  the  date  of  the  pay- 
ment, made  on  August  18,  1910,  so  that  the 
mule  retained,  and  which  is  the  mule  seized 
In  tl4t  action  by  the  plaintiff,  has  been  fully 


paid  for,  and  there  Is  nothing  due  thereon 
by  the  defendant  to  the  plaintiff." 

Further  answering,  the  defendant  alleges: 

"(8)  That  on  account  of  the  breach  of  the 
plaintiff's  warranty  and  guaranty,  and  the 
defective  condition  of  the  mule,  the  defend- 
ant was  caused  much  loss  of  time  and  labor, 
losing  the  hire  of  the  team  of  mules  for  a 
period  of  seven  days,  at  $3  per  day,  mak« 
ing  a  loss  to  defendant  of  $21;  also  on  said 
account  defendant  was  forced  to  spend  mon- 
ey going  to  Spartanburg*  to  purcbiase  anoth- 
er mule  in  the  place  of  the  defective  mule* 
as  aforesaid,  at  an  expense  of  $6,  all  which 
the  defendant  pleads  as  a  counterclaim  to 
the  amount  claimed  by  the  plaintiff." 

We  think  the  court  was  clearly  in  error. 
With  reference  to  the  third,  fourth,  fifth* 
sixth,  and  seventh  paragraphs  of  the  answer 
above  quoted,  it  may  be  said  that  they  do 
not  undertake  to  set  up  a  counterclaim 
strictly,  but  matters  which,  if  established  an 
true,  would  constitute  payment  or  discharge 
of  the  mortgage  debt,  and  defeat  recovery, 
because  it  is  essential  to  plaintiffs*  recovery 
that  they  establish  a  mortgage  debt  which 
remains  due,  in  breach  of  the  condition  of 
the  mortgage.  No  debt,  no  mortgage.  Spears 
V.  Fields,  72  S.  O.  397,  52  S.  E.  44. 

It  is  unnecessary  to  consider  whether 
there  was  error  in  sustaining  the  demurrer 
as  to  paragraph  8  of  the  answer,  purporting 
to  set  up  a  counterclaim,  as  an  examination 
of  the  exceptions  fails  to  disclose  an'y  speci- 
fication of  error  with  respect  to  that  para- 
graph, beyond  the  general  contention  that 
the  answer  held  demurrable  was  sufficient  to 
show  payment  or  discharge  of  the  mortgage 
debt. 

After  the  submission  of  the  case  to  this 
court,  notice  of  a  motion  was  given  to  stay 
action  until  points  and  authorities  could  be 
filed,  for  the  purpose  of  sustaining  the  or^ 
der  of  the  circuit  court,  on  the  ground  that 
the  act  of  1909  (26  St  at  Large,  p.  161)  relates 
to  action  for  recovery  of  personal  property, 
and  not  to  actions  in  claim  and  delivery,  un- 
der section  227,  Code  of  Civil  Procedure  1902. 
The  act  of  February  25,  1909,  provides:  "In 
every  action  for  the  recovery  of  personal 
property  which  has  been  pledged  in  any  way 
to  secure  credit  or  debt,  the  defendant  may 
plead  his  counterclaim  arising  out  of  the 
same  transaction,  and  the  jury  in  such  case 
may  find,  in  addition  to  the  verdicts  now 
provided  by  law,  the  amount  due  to  plaintiff 
if  any ;  and  In  such  case  the  defendant  shall 
have  the  right  to  pay  said  amount  and  costs 
and  the  property  shall  thereafter  be  free 
from  the  encumbrance.*'  -Since,  under  the 
view  we  take,  it  is  unnecessary  to  consider 
the  appeal  as  it  may  be  affected  by  the  act 
quoted,  we  do  not  deem  it  proper  to  delay 
Vie  decision  for  the  motion. 

The  judgment  of  the  circuit  court  is  re> 
versed. 

QARY,  A.  J.,  and  WOODS  and  HYDRICK. 
JJ.»  concur. 
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HENRT  et  al.  t.  MEANS. 
(Supreme  Court  of  Georgia.    Nov.  16,  1911.) 

(Syllahug  hy  the  Cowri,) 
1.  RBCOBDS    (i    17*)— SUPPLTINO    OB    Rbstob- 

iNo  Recoedb— Contracts  bt  County— Au- 

THOBITT  OF  COMllISSIONEBS. 

Under  the  general  powers  of  the  county 
commissioners  of  Pulaski  county  (Acts  1896,  p. 
279) f  they  have  authority  to  provide  for  tne 
safe-keeping  and  preservation  of  the  records  of 
deeds  in  the  office  of  the  clerk  of  the  superior 
court.  They  may  have  the  books  containing 
such  records  rebound,  when  necessary,  may  pro- 
vide a  safe  for  their  keeping,  or  may  take  steps 
lookini^  to  their  preservation.  But  there  is  no 
authority  of  law  in  such  county  commissioners, 
at  the  expense  of  the  county,  to  employ  an  un- 
official person  to  make  a  copy  of  certain  deed 
books,  on  the  ground  that  they  are  old  and  be- 
coming somewhat  dilapidated,  and  the  ink  on 
some  of  the  pages  is  becoming  faded.  Such 
copies,  when  made,  would  have  no  official  char- 
acter^  and  import  no  .verity.  They  could  not  be 
substituted  by  the  commissioners  in  lieu  of  .the 
official  books,  and  would  have  no  higher  stand- 
ing than  private  copies  or  memoranda. 

(a)  The  transaction  here  involved  was  not  a 
proceeding  seeking  to  establish  records,  under 
Civil  Code  1910,  f  5810  et  seq. 

(b)  In  80  far  as  it  was  sought  to  justify  the 
contract  of  the  county  commissioners  with  an 
individual  to  make  a  copy  of  certain  deed  books 
because  of  the  recommendation  of  the  grand 
jury,  that  body  recommended  that  some  of  the 
old  books  in  the  clerk's  office  be  rebound  and 
put  in  condition,  not  that  they  be  copied. 

(c)  Whether  or  not,  construing  the  provision 
in  Civil  Code  1910,  i  4892,  p&r.  9,  in  reference 
to  the  transcribing  by  the  clerk  of  the  contents 
of  anv  books  of  record  which  may  be  in  a 
dilapiaated  condition  in  connection  with  its  con- 
text, in  which  certain  books  are  enumerated, 
such  provision  contemplates  the  copying  of  deed 
books,  it  would  not  avail  the  defendant  com- 
missioners in  this  case. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec. 
Dig.  i  17.»] 

2.  Counties  (§  196*)— Remedies  of  Tazpat- 

EBs— Injunction. 

Though  the  contribution  of  a  taxpayer  to 
the  public  fund  of  a  county  may  be  small  in 
proportion  to  the  aggregate,  he  has  such  a  pe- 
cuniary interest  in  the  sum  made  up  from  taxes, 
of  which  his  forms  a  part,  as  to  authorize  him 
to  prevent  an  illegal  diversion  of  such  sum. 
Accordingly  he  may  file  an  equitable  petition  to 
enjoin  county  commissioners  from  paying  out 
public  funds  upon  an  unlawful  contract.  Koger 
V.  Hunter,  102  Ga.  76,  29  S.  E.  141;  Mitchell 
V.  Lasseter,  114  6a.  275(4),  40  S.  E.  287; 
Clark  V.  Qine,  123  Ga.  856,  664,  51  S.  E.  617. 

[£4*  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  S  308;   Dec  Dig.  i  196.*] 

8.  Counties  (§  196*)- Remedies  of  Taxpat- 

EBs— Injunction. 

The  legal  title  to  funds  in  the  county  treas- 
nrv  is  in  the  county.  If  some  of  them  have  been 
unlawfully  paid  out  upon  a  contract  which  the 
conn^  commissioners  were  not  authorized  to 
miJce,  a  suit  to  recover  them  must  be  brought 
in  the  name  of  the  county.  An  individual  tax- 
payer haa  no  right  to  bring  an  action  in  his 
own  name  against  the  county  commissioners  for 
the  purpose  of  recovering  from  them  the  amount 
so  ptdd  out  by  them,  or  to  require  them  to  re- 
pay it  to  the  county  treasurer.  Civil  Code  1910, 
16594;  Bennett  v.  Walker,  64  Ga.  326;  Ar- 
nett  V.  Board  of  Commissioners  of  Decatur 
County,  75  Ga.  782;  Cook  v.  Board  of  Com- 
missioners of  Houston  Countv,  62  Ga.  223. 

(a)  This  is  true,  although  the  county  commis- 


sioners may  be  the  persons  who  would  ordinarily 
institute  suits  in  the  name  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  i  808;  Dec  Dig.  i  196.*] 

4.  Appkal  and  Ebbob  (|  1176*)— Disposition 
OF  Cause— Necbssitt  fob  New  Tbial. 
Inasmuch  as,  under  the  undisputed  evi- 
dence, the  legal  principles  above  announced  are 
controlling  of  the  final  result,  it  is  unnecessary 
to  discuss  the  rulings  of  the  court  in  detail,  or 
to  remand  the  case  for  a  new  trial,  if  any  of 
the  rulings  are  inaccurate.  Accordingly,  the 
judgment  is  affirmed  in  so  far  as  it  enjoins  fur- 
ther unauthorized  payments  from  the  county 
treasury;  but  direction  is  given  that  the  ver- 
dict and  judgment  be  set  aside,  in  so  far  as 
they  provide  for  the  recovery  of  a  sum  of  mon- 
e^  by  the  plaintiff  against  the  county  commis- 
sioners. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  458^-4596;  Dec  Dig.  | 
1176.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  J.  H.  Martin,  Judge. 

Action  by  M.  S.  Means  against  E.  J.  Henry 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed  in  part,  and 
reversed  in  part,  with  direction. 

Howard  E,  Coates,  for  plaintiffs  in  er- 
ror. Herbert  h.  Grice,  for  defendant  In  er- 
ror. 

LUMPKIN,  J.  Judgment  affirmed  in  part, 
and  reversed  in  part,  with  direction.  All 
the  Justices  concur,  except  BECK,  J.,  ab- 
sent, and  HILL,  J.,  not  presiding. 


W.  Va.  m) 

MUSTARD  y.   BIQ  CREEK  DEVELOP- 
MENT CO. 
(Supreme  Court  of'  Appeals  of  West  Virginia. 

Nov.  14,  1911.) 

(Syllahus  hy  the  Court.) 

1.  QuiETiNo  Titlb  (§  12*)— Pleading— Pos- 
session OF  Plaintiff. 

A  bill  to  remove  a  cloud,  by  one  claiming 
under  a  deed  subsequent  in  date  to  that  of  a 
lease  for  oil  and  gas,  covering^  the  same  land, 
and  under  which  defendant  claims,  but  alleging 
superior  equitable  title  under  a  contract  or  title 
bond,  prior  in  date  to  such  lease^  presents  « 
good  case,  on  demurrer,  for  equitable  cogni- 
zance, regardless  of  the  question  of  actual  pos- 
session by  complainant. 

[Ed.  Note.— For  other  cases,  see  Quieting  'n- 
tle.  Cent,  Dig.  il  8-12,  44,  45;  Dec.  Dig.  i  12,*] 

2.  Principal  and  Agent  (§  171*)— Ratifica- 
tion OF  Contract— Acceptance  of  Bens- 
fits. 

Where  the  owner  of  the  equitable  title  to 
land  by  an  executory  contract  or  title  bond,  au- 
thorizes his  vendor,  to  renew  a  prior  lease  for 
oil  and  gas  covering  the  larger  tract,  of  which 
his  land  is  a  part,  he  thereby  constitutes  his 
vendor  his  agent  to  contract  for  such  lease,  and 
by  accepting,  through  his  agent,  his  share  of 
rental  or  commutation  money,  accruing  under 
such  lease,  he  thereby  ratifies  the  same,  conclud- 
ing and  estopping  him  from  thereafter  setting 
up  title  to  his  land  in  hostility  to  that  of  such 
lessee,  and  the  statute  of  frauds  is  no  defense 
to  the  rights  and  claims  of  such  lessee. 

[Ed.    Note.— For   other   cases,   see    Principal 
and  Agent,  Cent.  Dig.  SS  644r-655;   Dec  Dig.  f 

171.»] 
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3.  Bbokebs  (S  43*)— Employment— Necessitt 
FOB  Writing. 

The  authority  of  an  agent  to  sell  or  lease 
land  need  not  be  m  writing. 

[Ed.  Note. — ^For  other  cases,  see  Brokers, 
Cent  Dig.  |  44:  Dec.  Dig.  {43;*  Frauds,  Stat- 
ute of,  Cent.  Dig.  §  131.] 

4.  B^AUDs,  Statute  of  (§  116*)— Sufficiency 
OF  Memorandum— Lease  by  Agent. 

If  an   agent  verbally  authorized   to  leaae 
land,  execute  a  lease  thereon,  such  lease  if  not 

good  under  the  statute  of  frauds,  as  the  deed  of 
is  principal,  will  be  treated  as  a  good  memo- 
randum or  contract  for  a  lease,  binding  the  prin- 
cipal, and  the  statute  of  frauds  is  no  defense  to 
the  rights  of  such  lessee  under  the  contract. 

[£}d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  U  251-260;  Dec.  Dig.  S 
lie.*] 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  in  equity  by  W.  L.  Mustard  against 
the  Big  Creek  Development  Company.  From 
a  decree  dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

Neal  &  Strickllng,  for  appellant  W.  B. 
Thompson  and  F.  C.  Leftwich,  for  appellee. 

MILLER,  J.  On  grounds  alleged,  and  ac- 
cording to  the  prayer  of  his  bill,  plaintiff 
and  appellant,  sought  to  have  cancelled  and 
annulled,  as  a  cloud  on  his  right  and  title 
to  the  oil  and  gas,  in  and  under  51.8  acres, 
within  the  boundary  thereof,  a  certain  lease 
of  253  acres,  dated  September  8,  1906,  from 
Oliver  Hill  and  wife  to  C.  H.  Freeman. 

The  demurrer  to  the  bill  was  overruled; 
but  on  final  hearing  on  bill,  answer  and 
proofs  taken,  the  plaintiff  was  denied  relief, 
and  his  bUl  dismissed. 

Plaintiff  claims  tittle  to  the  oil  and  gas  un- 
der the  51.8  acres,  under  a  deed  from  W.  J. 
Vickers  and  wife,  to  the  Hyman  Gas  and  Oil 
Co.,  a  corporation.  This  deed  in  considera- 
tion of  $6,000.00,  in  hand  paid,  purports  to 
convey  unto  the  grantee,  with  general  war- 
ranty, all  the  oil  and  gas  in  and  under  said 
51.8  acres;  with  the  further  provision,  that 
whenever  the  settled  production  from  said 
land  shall  reach  seventy-five  barrels  per  day 
of  twenty-four  hours,  the  grantee  shall  pay  to 
Vickers,  an  additional  sum  of  $6,000.00,  and 
that  until  then  said  company  shall  pay  to 
him,  every  three  months,  a  sum  equal  to  six 
per  cent  on  said  $6,000.00,  a  vendor's  lien 
being  retained  on  said  property  to  secure  the 
payment  of  said  six  thousand  dollars.  This 
deed  refers  for  description  of  the  land  to  a 
deed  from  Oliver  Hill  and  wife  to  said  Vick- 
ers, dated  May  4, 1908,  recitiiig  that  it  is  the 
same  tract  described  in  an  agreement,  be- 
tween said  Hill  and  Vickers,  to  convey  said 
land  to  the  latter,  of  April  2,  1906,  and  pur- 
suant to  which  the  deed  of  May  4,  1908,  had 
been  made  and  executed.  Mustard  obtained 
his  title  to  the  property  by  deed  from  the 
Hyman  Gas  and  Oil  Co.,  of  March  22, 1909. 

[1]  On  the  demurrer  appellees  contend  that 
actual  possession  by  the  appellant,  necessary 
to  maintain  a  bill  to  remove  cloudi,  is  not  al- 


leged, and  that  plaintiff's  remedy,  if  any,  is 
complete  at  law.  Begardless  of  the  question 
of  possession,  we  are  of  opinion  that  a  court 
of  equity  has  jurisdiction  to  grant  the  re- 
lief prayed  for.  It  is  alleged  that  the  deed 
under  which  the  plaintiff  claims  is  subse- 
quent in  date  to  that  of  the  lease  under 
which  the  Big  Creek  Development  Company 
claims,  and  the  equitable  grounds  of  relief 
alleged  against  the  Big  Creek  Development 
Co.  would  not  be  available  in  a  court  of  law. 
The  bill  alleges,  in  effect,  that  although  the 
lease  under  which  said  Development  Compa- 
ny claims,  is  prior  in  date  to  the  deed  from 
Vickers  to  the  Hyman  Gas  &  Oil  Co.,  it  is 
nevertheless  subsequent  in  date  to  the  con- 
tract or  title  bond  from  HUl  and  wife  to 
Vickers,  referred  to,  and  of  which.  It  is  also 
alleged,  both  Freeman,  the  immediate  lessee, 
and  his  grantee  dr  assignee,  the  Big  Creek 
Development  Co.,  at  the  time  Freeman  took 
said  lease,  had  due  notice;  and  that  tiiey 
took  said  lease  subject  to  the  prior  and  supe- 
rior rights  of  Vickers»  and  of  his  grantee, 
under  the  title  bond.  The  allegations  of 
these  facts  we  think  presents  a  case  clearly 
cognizable  in  a  court  of  equity. 

[2]  On  the  merits,  it  is  sufficiently  alleged 
in  the  answer  of  appellee,  the  Big  Creek  De- 
velopment Company,  by  way  of  defense,  and 
fully  proven,  that  in  July,  1906,  at  the  time 
of,  and  before  the  execution  by  Hill  and  wife 
to  Freeman,  of  the  lease  dated  September  8. 
1906,  Vickers,  who  held  the  title  bond  from 
HUl,  for  the  51.8  acres,  was  called  in  and 
consulted  in  relation  to  the  execution  of  said 
lease,  and  as  he  admits  in  his  testimony,  al- 
though he  says  he  was  not  asked  to  sign  the 
lease,  that  he  then  knew  Freeman  had  a  pri- 
or lease,  not  expired,  on  the  same  property, 
and  prior  in  time  to  his  title  bond,  and  that 
he  then  and  there  agreed,  that  HUl  who  still 
held  the  legal  title  to  the  land,  should  make 
and  execute  the  new  lease  to  Freeman,  cov- 
ering the  whole  tract,  and  he  admits  also  to 
have  received,  through  Hill,  his  share  of  the 
rental  or  commutation  money,  for  the  first 
year,  provided  for  In  the  lease. 

On  this  state  ot  the  pleadings  and  proofs 
the  question  is,  is  Vickers,  or  Mustard,  with 
notice  of  the  part  Vickers  took  in  the  execu- 
tion of  the  lease  to  Freeman,  bound  by  that 
lease,  and  concluded  or  estopped  from  set- 
ting up  title  in  hostility  to  that  of  the  Big 
Creek  Development  Company?  ' 

[8]  Mustard,  in  bis  bUl,  pleads  and  re- 
lies on  the  statute  of  frauds,  in  denial  of  the 
rights  of  appellee,  under  the  lease  of  Septem- 
ber 8,  1906.  Biany  authorities  are  cited  by 
counsel  for  the  proposition^  that  the  statute 
of  frauds  is  available  to  one  having  only 
equitable  title  to  land.  We  hold,  however, 
that  by  the  part  Vickers  took  in  the  transac- 
tion he  made  Hill,  bis  father-in-law,  holding 
the  legal  title,  his  agent;  to  lease  the  land 
as  a  whole  tract  for  and  on  behalf  of  himself 
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and  Ylckera,  and  that  he  afterwards  ratified 
the  act  of  his  agent,  by  accepting,  through 
him,  his  share  of  the  rentals  or  commutation 
money,  thereby  taking  the  case  from  nnder 
the  ban  of  the  statota  Numerous  decisions 
of  this  and  other  courts  unite  In  holding,  that 
the  authority  of  an  agent  to  sell  or  lease 
land  need  not  be  In  writing,  and  that  the 
agent  may  bind  his  principal,  either  by  sign- 
ing his  own  name  or  that  of  the  principal. 
Kennedy  ▼.  Ehlen,  81  W.  Va.  640,  8  S.  B.  308; 
Gonaway  ft  Smith  ▼.  Sweaiey,  24  W.  Va. 
643;  Campbell  t.  Fetterman,  20  W.  Va.  889; 
Smith  T.  Tate,  82  Va.  664;  Minor  on  Real 
Property,  |  1288,  p.  1422;  Davis  t.  Gordon, 
87  Va.  578,  580,  13  S.  B.  85;  Brown  v. 
Brown,  77  Va.  619;  Yerby  t.  Grlgsby,  9 
Leigh  (Va.)  887;  Johnson  v.  Somers,  1 
Humph.  (Tenn.)  268;  Armstrong  t.  Maryland 
Coal  Co.,  67  W.  Va.  588,  68  S.  B.  185. 

[4]  True,  power  .can  not  be  conferred  on  an 
agent  to  execute  a  deed  conreylng  land,  ex- 
cept by  a  writing  of  the  same  dignity;  but 
there  is  high  authority  for  holding,  as  we  do, 
that  where  an  agent,  though  verbally  empow- 
ered to  sell,  attempts  to  convey  land  by  deed, 
such  deed  will  be  treated  as  a  good  memo- 
randum or  contract,  binding  the  vendor  to 
convey  the  land.  Hersey  v.  Lambert,  50 
Minn.  373,  52  N.  W.  863;  Henry  v.  Root,  83 
N.  Y.  526,  550;  Bladmall  v.  Parish,  58  N. 
C.  70,  78  Am.  Dec.  238.  So,  whether  or  not 
we  regard  the  deed  of  lease  from  Hill  to 
Freeman  a  good  conveyance  of  the  equitable 
title  of  Vickers,  it  is  good  as  a  contract  of 
sale  by  Vidcers'  agent,  under  the  statute  of 
frauds,  for  his  equitable  title,  binding  him 
and  his  grantees,  and  supporting  the  decree 
below,  d^iying  relief,  and  which  decree  we 
are  of  opinion  should  be  affirmed. 


(69  W.  Va.  704) 

DARNELL  v.  WILMOTH  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  H  1811.) 

(ByUahua  hy  the  Court.) 

1.  Appeal  and  Bsbob  (|  553*)— Recobd— Va- 
cation Obdkb  of  Judge. 

A  vacation  order  made  by  the  trial  judge, 
under  his  signature  and  seal,  within  the  time 
fixed  by  law  for  saving  and  certi^ing  bills  of 
exceptions,  which  order  is  in  itself  a  veritable 
bill  of  exceptions,  specifically  pointing  out  and 
identifying  by  certain  and  sure  references  the 
stenographer's  transcript  of  evidence  and  oth- 
er papers  pertaining  to  the  trial,  and  declaring 
that  they  are  thereby  made  a  part  of  the  rec- 
ord, operates  to  bring  into  the  record  the  evi- 
dence and  papers  referred  to,  though  not  em- 
braced in  formal  bills  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  553.*] 

2.  Loos  AND  Lo<K»nfo  (I  8*)— Deed  or  Stand- 
ing TnCBBB— CONSTBUCTION. 

A  particular  enumeration  of  the  kinds  of 
standing  timber  meant  to  be  conveyed,  contain- 
ed in  the  granting  clause  of  a  deed,  will  not  be 
enlarged  by  a  separate  and  subsequent  general 
clause  stating  that   the  intention  of  the  par- 


ties Is  to  convey  all  the  timber  Included  in  the 
bounds  named  in  the  deed,  but  the  general 
words  used  in  the  latter  clause  will  be  held  to 
apply  to  timber  ejosdem  generis  with  that 
specifically  named. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec  Dig.  |  8.*] 

3.  Tbbspass  (I  52*)— Cutting  Qbowing  Tim- 
ber—Measuxe  or  Damages. 

For  the  cutting  of  growing  timber  having 
no  more  than  ordinary  commercial  value,  a 
proper  measure  of  damages  is  the  market  val- 
ue on  the  stump. 

[Ed.  Note.— For  other  casesw  see  Trespass, 
Cent  Dig.  SI  137-138 ;   Dec.  Dig.  I  52.«] 

4.  Tbespass   (I   56»)— Cutting  Timber— Ex- 
EicpLABT  Damages. 

Exemplary  damages  are  not  awardable  for 
the  cutting  of  timber  when  it  appears  that  the 
trespass  was  not  wanton  but  was  committed 
under  a  bona  fide  claim  of  right. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  §  144 ;   Dec.  Dig.  S  56.»] 

Error  to  Circuit  Court,  Pocahontas  County. 

Action  by  W.  S.  Darnell  against  H.  J. 
Wilmoth  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Reversed. 

N.  C.  McNeil  and  F.  R.  Hill,  for  plaintiffs 
in  error.  L.  M.  McClintic  and  Price,  Osen- 
ton  &  McPeak,  for  defendant  in  error. 

ROBINSON,  J.  In  this  action  seeking 
damages  for  cutting  growing  timber,  plain- 
tiff has  Judgment,  by  the  verdict  of  a  Jury, 
and  defendants  challenge  the  regularity  and 
propriety  of  the  same  by  writ  of  error. 

[1]  A  preliminary  question  Is  raised:  Are 
the  papers  and  testimony  submitted  as  evi- 
dence before  the  Jury,  and  the  instructions 
given  and  refused,  made  a  part  of  the  record 
by  proper  bills  of  exceptions?  If  they  are 
not  made  a  part  of  the  record,  we  cannot 
consider  the  assignments  of  error,  for  the 
assignments  all  relate  to  these  matters  per- 
taining to  the  trial.  We  hold,  however,  that 
the  evidence  and  instructions  are  properly 
before  us  as  record  of  the  court  below.  It 
is  true  that  they  have  been  made  so  by  a 
method  somewhat  novel,  but,  we  think,  none 
the  less  substantial  and  effective.  The  trial 
Judge  has  certified  the  stenographer's  tran- 
script by  his  signature  and  seal  under  a  dec- 
laration that  it  contains  all  the  evidence  ad- 
duced at  the  trial.  The  vacation  order  which 
the  Judge  has  made  pursuant  to  the  statute, 
directed  to  the  clerk  for  entry,  particularly 
identifies  this  transcript  and  recites  the  name 
of  each  witness  whose  testimony  It  contains. 
It  also  points  out  the  written  papers  offered 
in  evidence  and  the  instructions  given  and 
refused,  by  references  which  leave  no  uncer- 
tainty as  to  the  Identification  of  the  very 
papers  and  instructions  meant.  Then  that 
order,  a  veritable  bill  of  exceptions  itself,  un- 
der the  seal  and  signature  of  the  Judge,  de- 
clares that  all  the  evidence,  papen,  and  in- 
structions referred  to  and  identified  therein 
are  "made  a  part  of  the  record  as  fully  and 
completely  and  to  have  the  same  effect  as 
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if  entered  In  term  time.'*  This  act  of  the 
trial  judge,  in  vacation,  within  the  time  fixed 
by  statute,  clearly  suffices  to  bring  the  pa- 
pers, evidence  and  instructions  into  the  rec- 
ord. The  identification  is  as  completely  set 
out  as  it  ordinarily  is  in  separate  and  formal 
bills  of  exceptions.  The  documents  referred 
to  are  so  plainly  pointed  out  that  there  can 
be  no  mistake  in  referring  to  them  in  con- 
nection with  the  vacation  order  of  the  trial 
judge.  The  mere  fact  that  the  judge  makes 
the  vacation  order  to  have  the  force  of  a 
bill  of  exceptions  itself  is  no  argument 
against  the  validity  of  the  procedure.  The 
judge  has  simply  done  by  the  one  order  what 
is  generally  done  by  separate  bills  of  excep- 
tions referred  to,  and  certified,  by  an  order. 
The  old  method  of  formal  bills  of  exceptions 
tends  to  more  certainty,  and  we  hope  that 
there  will  be  no  general  departure  there- 
from. It  is  at  least  more  judicial.  But 
where  there  is  the  substantiality  for  the  pur- 
pose of  making  evidence  and  papers  a  part 
of  the  record  that  is  disclosed  in  the  order 
of  the  trial  judge  in  this  case,  we  cannot  say 
that  it  does  not  serve  the  purpose.  Old 
forms,  however,  have  arguments  in  their  fa- 
vor. 

The  controversy  arises  from  the  t^rms  of 
the  deed  by  which  plaintiff  conveyed  standing 
timber  on  his  land  to  one  Arbogast  The 
timber  conveyed  to  Arbogast,  by  intermediate 
conveyances,  became  vested  in  defendants. 
Plaintiff  claims  that  his  deed  did  not  convey 
the  chestnut  and  maple  timber.  Defendants 
insist  that  it  conveyed  timber  of  all  kinds, 
and  that  the  timber  for  which  plaintiff  claims 
damages  was  their  own.  So  the  case  turns 
on  a  construction  of  the  deed. 

[2]  The  granting  clause  of  the  deed,  omit- 
ting the  statement  of  consideration,  is  as 
follows :  ••  •  ♦  •  The  parties  of  the  first 
part  sell  and  convey  with  general  warranty 
unto  the  said  Arbogast  all  the  oak  timber  of 
all  kinds,  all  the  spruce  and  hemlock,  the 
ash  and  poplar,  the  hickory,  except  for  farm 
use,  and  the  white  and  yellow  lynn,  timber 
on  a  tract  of  196  acres  lying  on  both  sides 
of  Deer  Creek,  a  tributary  of  Brush  run,  ad- 
joining the  lands  of  Peter  Yeager  and  othera 
and  bounded  as  follows,  to  wit"  The  bounds 
of  the  tract  are  set  forth  by  definite  calls 
and  distances.  Following  these  there  is  a 
stipulation  as  to  the  time  "said  timber  is 
to  stand"  on  the  land.  Then  comes  the  last 
paragraph  of  the  deed — a  separate  one:  "It 
is  the  intention  of  the  parties  of  the  first 
part  to  convey  unto  the  said  Arbogast  all  the 
timber  included  in  said  bounds  and  the  par- 
ties of  the  first  part  give  a  free  right  of  way 
for  cutting  and  removing  said  timber  or  any 
adjoining  timber  over  their  land  by  tram 
road  or  otherwise." 

Does  the  deed  convey  the  maple  and  chest- 
nut timber?  It  is  not  properly  susceptible 
of  a  construction  that  makes  it  say  that  It 
does.  There  is  a  particular  description  of 
the  timber  meant  to  be  conveyed,  in  the 


granting  clause  of  the  deed.  Was  that  par- 
ticularity, in  the  very  clause  that  was  intend- 
ed to  grant  the  estate,  entered  into  for 
naught?  Why  particularize  so  specifically  as 
to  certain  kinds  of  timber,  if  all  this  was  to 
be  wiped  out  at  the  end  of  the  deed?  Can 
we  reasonably  say  that  the  grantor  meant 
nothing  by  this  definite  and  carefully  stated 
enumeration  of  species  of  timber?  His  words 
in  this  particular  must  be  given  effect  if  it 
is  possible  to  do  so.  We  cannot  erase  them 
from  the  deed  lightiy.  There  must  be  dear 
intent  expressed  by  the  deed  as  a  whole  that 
the  particularization  was  for  no  purpose  be- 
fore we  can  ignore  it  Because  of  the  r&cy 
particularity,  and  its  position  in  the  deed  In 
connection  with  the  words  of  grant,  it  Is  en« 
titied  to  more  consideration  than  to  be  light- 
ly annihilated.  For  what  purpose  was  thia 
particularization  entered  into?  The  answer 
naturally  is:  To  show  what  kinds  of  tim- 
ber the  grantor  conveyed.  Why  name  specific 
kinds  of  timber  as  carried  by  this  convey- 
ance if  it  was  not  to  distinguish  those  named 
from  those  not  named  and  not  Intended  to 
pass  by  the  deed? 

It  is  by  no  means  a  new  rule  to  give  such 
a  particular  description  as  we  have  in  this 
deed  great  weight  as  indicating  the  intention 
of  the  grantor.  "A  particular  description 
which  is  clear  and  explicit  and  Is  a  complete 
identification  of  the  property  Intended  to  be 
conveyed  will  not  be  varied  or  enlarged  by 
a  more  general  and  less  definite  description, 
as  in  such  a  case  the  former  will  be  consider- 
ed as  expressing  the  intent  of  the  parties 
rather  than  the  latter."  13  Cyc.  631.  Yet 
defendants  contend  that  the  last  paragraph 
of  the  deed  made  by  plaintiff,  notwithstand- 
ing the  general  terms  used  therein,  strikes 
down  all  the  defined  enumeration  and  stud- 
ied Identification  of  the  granting  clause. 
It  does  not  do  so.  If  it  did  the  words  of 
identification  in  the  granting  clause  would 
be  wholly  ineffectual.  By  an  admitted  rule 
of  construction  every  part  of  a  deed  must 
be  given  effect  if  that  can  be  done.  In  the 
deed  before  us,  the  general  clause  can  stand 
and  have  a  purpose  consistent  with  the  force 
of  the  particular  identification  In  the  grant- 
ing clause,  but  the  words  used  in  the  grant- 
ing clause  cannot  stand  as  they  do  if  the 
general  clause  is  taken  as  the  description 
of  the  property  conveyed.  Therefore  we 
must  hold  that  the  particular  description  of 
the  granting  clause  is  that  which  names  the 
property  passed  by  the  deed.  But  what  office 
do  the  words  in  the  general  clause  perform? 
In  view  of  the  particularity  of  the  granting 
clause,  they  must  have  been  intended  to 
refer  to  the  bounds  of  the  land  from  which 
the  particularly  stated  timber  could  be  taken. 
It  must  be  observed  that  the  general  clause 
does  not  say  "all  timber  on  said  land." 
That  clause  says,  "all  the  timl)er  Included 
in  said  bounds."  The  words  "tn<duded  In 
said  bounds"  are  indeed  more  full  of  mean- 
ing in  the  connection  in  which  th^  are  used 
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than  the  words  "all  the  timber,"  for  the 
latter  words  are  qualified  by  the  identifica- 
tion of  timber  in  the  granting  clause.  The 
latter  words,  ."all  the  timber,"  are  general 
ones,  and  apply  to  things  of  the  same  kind 
as  those  specifically  named.  The  timber 
meant  in  this  general  clause  is  timber  of  the 
kind  specifically  named  and  dealt  with  in  the 
deed.  "General  words  apply  prima  facie 
only  to  things  ejusdem  generis  with  those 
specifically  enumerated."  Crompton  t.  Jar- 
ratt,  30  C.  H.  Div.  208;  In  the  Matter  of 
Wright,  15  Beav.  3G7. 

When  the  deed  was  introduced  at  the  trial 
by  defendants,  in  support  of  their  contention 
that  they  owned  the  chestnut  and  maple  as 
well  as  the  other  timber,  plaintiff  sought  to 
show  that  the  deed  had  been  altered  after 
its  due  execution  and  delivery  by  an  erasure 
of  the  words  "above  named."  He  claims 
that  these  words  were  interlined  immediate- 
ly after  the  word  "bounds"  in  the  last  par- 
agraph of  the  deed  when  he  and  his  wife 
signed  and  acknowledged  the  instrument. 
He  introduced  evidence  tending  to  show  the 
alleged  erasure,  and  defendants  offered  some 
in  rebuttal  thereof.  It  seems-  unnecessary, 
however,  to  deal  with  the  matter  of  this 
alleged  alteration.  Since  the  deed  when 
properly  construed  means  the  same  without 
the  words  alleged  to  have  been  erased  as  it 
would  with  them,  the  whole  matter  was  an 
immaterial  issue  in  the  case.  The  trial 
court  should  have  construed  the  deed  and 
directed  the  jury  accordingly.  Instead  of  so 
doing,  the  court  improperly  submitted  to  the 
jury  the  question  as  to  what  the  deed  meant 
on  its  face,  allowed  improper  parol  testimony 
in  relation  thereto,  and,  at  plaintiff's  request, 
gave  an  erroneous  instruction  in  the  premis- 
es. An  instruction  for  plaintiff  relative  to 
the  alleged  alteration  was  also  erroneously 
given.  However,  as  the  finding  of  the  jury 
is  in  accord  with  the  true  meaning  of  the 
deed  in  any  event,  all  this  erroneous  pro- 
cedure is  indeed  harmless  to  defendants. 
Errors  committed  In  relation  to  the  imma- 
terial issue  about  the  alleged  alteration,  or 
in  relation  to  the  method  of  interpreting  the 
deed,  do  not  injure  defendants,  for  the  same 
finding  that  was  reached  against  them  ir- 
regularly must  have  been  reached  by  proper 
procedure.  This  view  eliminates  all  the  as- 
signments of  error  but  the  one  in  relation  to 
the  refusal  of  the  instruction  which  we 
shall  now  consider. 

[3,4]  Defendants  requested  an  instruction 
to  the  jury  that  the  measure  of  damages 
plaintiff  was  entitled  to  recover.  If  entitled 
at  all,  was  the  actual  market  value  of  the 
timber  on  the  stump  at  the  time  it  was  cut 
and  removed,  and  that  plaintiff  was  not  en- 
titled to  recover  punitive  or  exemplary  dam- 
ages in  the  case.  The  court  refused  so  to 
instruct.  The  refused  instruction  correctly 
propounded  law  applicable  to  the  case  made. 


The  refusal  to  give  it  was  error.  The  mar- 
ket value  of  the  timber  was  a  proper  meas- 
ure, of  damages  under  the  circumstances  ap- 
pearing as  to  the  trespass  and  in  view  of  the 
character  of  the  timber.  There  is  no  show- 
ing that  it  was  growing  timber  of  peculiar 
or  special  value.  In  this  jurisdiction,  mar- 
ket value  of  growing  timber  destroyed  has 
usually  been  sanctioned  as  a  measure  of  the 
damages  suffered  by  its  destruction.  Stew- 
art V.  Railroad  Co.,  33  W.  Va.  88,  10  S.  H. 
26.  Whether  that  measure  should  apply  to 
all  cases  we  need  not  inquire.  The  measure 
of  the  market  value  on  the  stump  seems 
justly  applicable  to  the  case  at  hand.  The 
part  of  the  instruction  relating  to  punitive 
or  exemplary  damages  was  warranted.  No 
wanton  or  wilful  trespass,  was  proved,  and 
the  case  was  clearly  one  for  compensatory 
damages  only.  Plaintiff  Introduced  no  evi- 
dence in  relation  to  the  market  value.  De- 
fendants proved  a  sum  much  less  than  that 
which  the  jury  found.  So  it  is  evident  that 
the  jury  either  applied  an  inappropriate 
measure  of  damages  or  awarded  exemplary 
damages.  The  judgment  must  be  reversed, 
the  verdict  set  aside,  and  a  new  trial  awarded. 


(69  W.  Va.  717) 
STATE)  V.  COOK. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.   14,   1911.) 

(8yllabu9  hy  the  Court.) 

1.  Admissibilitt  of  Evidencb— Reputation 
OF  Accused. 

On  a  trial  for  murder,  is  the  bad  general 
reputation  of  deceased,  as  a  man  of  unchaste 
and  lecherous  habits  toward  women  admissible, 
upon  the  issue  whether  the  accused  believea 
the  information  received  from  his  wife  and  act- 
ed thereon?    Discussed  but  not  decided. 

2.  Witnesses  (§  387*)— Exahination— Cboss- 
examination  of  accused. 

Section  20,  chapter  152,  Code  1906,  provid- 
ing that,  "In  a  criminal  prosecution  other  than 
for  perjury,  evidence  shall  not  be  given  against 
the  accused  of  any  statement  made  by  him  as 
a  witness  upon  a  legal  examination,"'  does  not 
preclude  the  state,  on  cross-examination  of  the 
prisoner,  for  the  purpose  of  impeachment,  from 
showing  by  him  that  he  testified  differently  on 
a  former  trial  of  the  same  indictment. 

[Ed.   Note.~For  other  cases,   see  Witnesses, 
Dec.  Dig.  §  387.*] 

3.  Homicide  (i§  151,  237*)— Evidence— Bub- 
den  or  Proof— Insanity. 

Where  insanitv  is  interposed  as  a  defense 
to  an  indictment  for  murder,  the  fact  of  such 
insanity  must,  from  all  the  evidence,  be  proved 
to  the  satisfaction  of  the  jury,  and  the  burden 
is  not  cast  upon  the  state  to  prove  the  prisoner 
sane  beyond  a  reasonable  doubt,  immediately 
that  some  evidence,  however  slight,  is  offered 
by  the  accused,  tending  to  rebut  the  presump- 
tion of  sanity.  The  jury  before  acquitting  the 
prisoner,  should  be  satisfied,  from  all  the  evi- 
dence in  the  case,  that  the  prisoner  was  in 
fact  insane,  at  the  time  of  the  homicide.  A 
reasonable  preponderance  of  the  evidence  in 
favor  of  the  Insanity  of  the  prisoner  ought  to 
acquit  him. 

[Ed.    Note.— For  other   cases,    see    Homicide, 
Cent.  Dig.  »  500 ;    Dec.  Dig.  §{  151,  287.»} 
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4.  Griminal  Law  (§  814*)— Trial— Instruc- 
tions—Applicability  TO  Case. 

An  instruction  jpropounding  the  rules  re- 
specting circumstantial  eTidence,  as  laid  down 
in  State  t.  Flanagan,  26  W.  Va.  122,  was 
rightly  rejected  by  the  court  below,  as  being 
inapplicable  to  any  evidence  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1979 ;    Dec.  Dig.  i  814.«] 

5.  Homicide  (5  294*)  —  Instructions  —  De- 
fenses—Insanity. 

An  instruction  propounding  the  "right  and 
wrong  test."  where  the  defense  Is  insanity, 
and  the  rules  respecting  the  defense  of  "irre- 
sistible impulse'*  was  not  wholly  inapplicable 
to  the  evidence,  and  the  court  below  did  not  err 
in  giving  the  same  to  the  Jury,  at  the  instance 
of  the  state. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  S  294.*] 

6.  Criminal  Law  (|  485*)— Evidence— Ex- 
pert Witnesses  —  Hypothetical  Ques- 
tions. 

In  propounding  hypothetical  questions  to 
expert  witnesses,  counsel  may  without  error, 
assume  facts  fairly  inferable  from  the  evidence, 
in  accordance  with  their  theory  of  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1073,  1074;  Dec.  Dig.  I 
485.*] 

7.  Separation  or  Jurors— Prejudice  to  De- 
fendant. 

A  case  in  which  the  alleged  misconduct 
and  separation  of  the  Jury  was  not  shown  to 
have  been  prejudicial  to  the  defendant.  Justify- 
ing a  new  trial. 

(AdditUmal  ByllalmM  hy  Editorial  Biaf.) 

a  Criminal  Law  (§  48*)— "Insanity." 

Mere  frenzy,  or  ungovernable  passion, 
however  furious,  is  not  "insanity/*  within  the 
meaning  of  the  criminal  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  fS  5&-<» ;    Dec.  Dig.  fi  48.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3635-^644 ;   vol.  8,  p.  7688.] 

Error  to  Circuit  Court,  Wyoming  County. 
Hayes  Cook  was  convicted   of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

W.  B.  Thompson,  John  M.  McGrath,  and 
Sanders  &  Crockett,  for  plaintiff  in  error. 
Wm.  G.  Conley,  Atty.  Gen.,  for  the  State. 

MILLER,  J.  On  an  indictment  for  the 
murder  of  Alonzo  M.  Stewart,  the  defense 
was  -temporary  or  emotional  insanity.  The 
verdict  of  the  jury  was,  guilty  of  voluntary 
manslaughter,  acquitting  the  defendant  of 
murder,  as  charged  in  the  indictment;  and 
the  judgment  of  the  court  was  that  defend- 
ant be  imprisoned  in  the  penitentiary  for 
the  period  of  three  years. 

In  this  court  the  prisoner  relies  on  nu- 
merous assignments  of  error.  Some  of  the 
errors  assigned  in  his  petition  for  the  writ 
have  apparently  been  abandoned.  We  will 
consider  those  only  which  have  been  argued. 
We  think  they  are  the  only  points  calling 
for  decision. 

First,  it  is  claimed  the  court  erred,  to  the 
prejudice  of  the  prisoner,  (a)  in  excluding 
proposed  evidence  of  the  general  reputation 
of  the  deceased,  in  the  county  and  commu- 


nity in  which  he  lived  prior  to  his  death,  for 
lasclvlousness,  and  for  making  indecent  and 
lascivious  proposals  to  married  and  unmar- 
ried women;  and,  (b)  proposed  evidence  of 
numerous  witnesses  of  specific  acts  of  adul- 
tery by  deceased.  On  the  trial,  the  theory  of 
the  defense  was,  that  the  prisoner,  on  the 
night  of  the  homicide,  on  hearing  from  his 
wife,  her  confessions  of  adultery  with  de- 
ceased, and  her  account  of  the  manner  in 
which,  by  his  alleged  Indecent  and  lascivious 
proposals,  deceased  had  finally  accomplished 
his  purposes  with  her,  became  so  enraged, 
and  so  mentally  unhorsed,  that  he  Inunediate- 
ly  arose  from  his  bed,  saddled  his  horse,  and 
started  for  the  home  of  deceased  in  Pine- 
vllle,  some  fourteen  miles  distant,  where  on 
arriving  about  three  o'clock  In  the  morning, 
he  called  him  out  of  his  house,  charged  him 
with  breaking  up. his  home,  and  shot  him 
dead.  Much  evidence,  including  that  of  the 
prisoner  and  his  wife,  was  admitted,  show- 
ing how  and  when  she  made  her  alleged  con- 
fession to  him,  and  her  story  told  him  of  the 
conduct  of  the  deceased  towards  her,  and 
its  alleged  effect  upon  the  prisoner's  mental 
condition,  evfdenced  by  his  anger,  his  con- 
duct in  leaving  his  bed,  and  his  preparations 
to  go  after  deceased;  but  it  is  claimed,  nev- 
ertheless, that  if  the  proposed  evidence  of 
the  reputation  of  deceased  for  lasclvlousness, 
and. of  the  specific  acts  of  adultery  had  been 
admitted,  as  it  is  earnestly  insisted  it  should 
have  been,  the  prisoner  would  undoubtedly 
have  been  wholly  acquitted  of  any  crime, 
wherefore  he  was  greatly  prejudiced.  It  is 
insisted,  particularly  with  reference  to  the 
alleged  reputation  of  deceased  for  lascivious 
conduct,  that  it  must  be  assumed  that  such 
reputation  was  known  to  the  prisoner,  and 
that  if  the  evidence  had  been  admitted  it 
would  have  strengthened  his  belief  in  the 
story  told  him  by  his  wife,  and  which  in- 
tensified his  already  infiamed  passion  and 
resentment  against  the  deceased;  and  be- 
sides would  have  corroborated  the  evidence 
of  both  before  the  jury,  that  deceased  was 
in  fact  guilty  of  the  conduct  with  the  wife, 
as  she  had  confessed. 

[1]  That  evidence  of  such  reputation  and 
conduct  of  the  deceased  is  admissible,  in 
cases  of  homicide,  upon  the  issue  whether 
the  accused  believed  the  information  re- 
ceived from  his  wife,  and  acted  thereon,  the 
prisoner  relies  mainly  on  Jones  v.  State,  88 
Tex.  Cr.  R.  87,  40  S.  W.  807,  41  8.  W.  638, 
70'  Am.  St  Rep.  719,  Orange  v.  State,  47  Tex. 
Cr.  R.  837,  83  S.  W.  385,  and  1  Wigmore  on 
Ev.  I  63,  citing  and  quoting  from  Williams 
V.  Fambro,  30  Ga.  233,  235.  In  Jones  v. 
State,  Jones  was  convicted  of  murder  in  tlie 
second  degree.  In  that  case  the  court  re- 
marked, that  if  the  jury  believed  the  testi- 
mony of  Jones  and  wife,  the  theory  of  the 
defendant  that  his  offense  was  nothing  great- 
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er  than  manslaughter  was  clearly  presented, 
and  If  they  did  not  believe  this  testimony, 
then  manslaughter,  so  far  as  the  jury  was 
concerned,  was  not  in  the  case.  So  we  see, 
that  if  reputation  evidence  of  this  character 
is  admissible,  how  important  it  may  have 
been  in  that  case,  in  aid  of  the  prisoner's 
defense,  in  reducing  the  offense  from  murder 
to  manslaughter.  The  Texas  Court,  in  that 
case,  was  of  opinion  that  the  evidence  of 
specific  acts  of  adultery  was  rightly  rejected 
by  the  trial  court,  that  such  evidence  would 
involve  too  many  issues,  and  that  the  court 
could  not  turn  aside  to  try  a  vast  number  of 
such  collateral  matters;  but  was  of  opinion 
that  evidence  of  the  deceased's  bad  reputa- 
tion, in  the  particular  mentioned,  was  ad- 
missible for  the  purpose  of  determining 
whether  the  prisoner  believed  the  story  told 
him  by  his  wife,  and  to  add  to  the  probabil- 
ity that  he  acted  on  this  belief.  According 
to  the  Texas  cases,  the  only  possible  effect  of 
such  evidence  would  have  been  to  reduce 
the  crime  from  murder,  to  manslaughter,  not 
to  wholly  acquit  the  prisoner.  In  the  case 
at  bar,  we  must  conclude  the  jury  believed 
the  prisoner's  story,  and  that  of  his  wife, 
for  the  verdict  was  manslaughter;  so  that 
the  result  of  the  trial,  so  far  as  the  pris- 
oner's guilt  or  innocence  was  concerned,  was 
the  same  as  if  this  character  evidence  had 
been  admitted.  Moreover,  the  prisoner  prov- 
ed by  his  own  evidence  confessions  by  the  de- 
ceased to  him  long  before  the  homicide,  of 
his  lascivious  character,  of  his  ravishings 
of  the  wives  and  daughters  of  brother  Odd 
Fellows  and  Masons,  so  that,  if  the  prisoner 
is  to  be  believed,  he  needed  no  proof  of  the 
lascivious  character  of  deceased,  and  of  the 
probability  of  his  guUt,  as  confessed  by  the 
wife  on  the  night  of  the  homicide;  where- 
fore he  could  not  have  been  prejudiced  before 
the  jury  on  his  trial.  We  need  not  decide, 
therefore,  and  do  not  decide,  whether  this 
class  of  character  evidence  is  ever  admissible 
in  cases  of  homicide.  The  rule  of  the  Texas 
Court  did  not  receive  the  sanction  of  the 
Supreme  Court  of  Kansas.  State  v.  Murray, 
83  Kan.  148,  110  Pac  103.  In  that  case  as 
in  this  case,  the  prisoner  had  been  permitted 
to  testify  as  to  information  received  from 
the  deceased  and  others,  as  to  the  licentious 
character  of  the  deceased,  and  the  court  ob- 
serves: '*The  testimony  he  was  allowed  to 
give  accounted  fully  for  the  state  of  his 
mind,  the  only  matter  at  issue." 

[2]  Another  point  is  that  the  court  below, 
in  contravention  of  section  20,  chapter  152, 
Code  1906,  permitted  the  state,  on  cross- 
examination  of  the  prisoner,  to  Interrogate 
him,  for  the  purpose  of  impeachment,  as  to 
what  he-  had  testified  on  a  former  trial. 
State  V.  May,  62  W.  Va.  129,  57  S.  E.  366, 
Is  relied  on.  The  statute  is:  "In  a  crim- 
inal prosecution  other  than  for  perjury,  evi- 
dence shall  not  be  given  against  the  ac- 
cused of  any  statement  made  by  him  as  a 


witness  upon  a  legal  examination.''  Clearly 
this  statute  does  not  apply  to  a  cross- 
examination  of  the  prisoner,  when  offered 
as  witness  in  his  own  behalf  on  a  subse- 
quent trial.  State  v.  May  is  Inapplicable 
therefore.  The  very  language  of  the  stat- 
ute seems  to  preclude  the  construction  put 
upon  it  by  prisoner's  counsel.  The  Attorney 
General  argues  that  our  statute  applies  only 
to  the  "statement,"  which  a  prisoner  was 
allowed  to  make,  prior  to  the  statute  of  1881, 
which  removed  his  disability  to  testify  in 
his  own  behalf.  He  cites  State  v.  Woodrow, 
58  W.  Va.  527,  536,  52  S.  E.  545,  2  L.  R.  A 
(N.  S.)  862,  112  Am.  St  Rep.  1001,  and  State 
V.  Legg,  59  W.  Va.  315,  53  S.  E.  545,  3  L. 
R.  A  (N.  S.)  1152.  He  also  alludes  to  the 
fact  that  the  Legislature  of  Virginia,  be- 
caui^e  of  a  contrary  construction  of  the  same 
statute  in  that  state,  in  Kirby  v.  Com.,  77 
Va.  681,  689,  46  Am.  Rep.  747,  was,  as  he 
argues,  forced  to  amend  the  statute.  But  we 
need  not  decide  this  question.  It  is  not  in- 
volved. All  we  do  decide  is  that  the  statute 
does  not  preclude  the  state  on  cross-exand- 
nation  of  the  prisoner,  when  offered  as  a 
witness  in  his  own  behalf,  for  the  purpose 
of  impeachment,  from  showing  that  on  a 
former  trial  he  told  a  different  story.  More- 
over, the  evidence  of  the  prisoner  hardly 
amounted  to  proof  of  what  he  had  testified 
to  on  the  former  trial.  In  the  first  instance 
the  court  refused  to  permit  him  to  answer; 
in  the  second  instance,  his  answer  was  not 
responsive  to  the  question,  was  for  the  most 
part  voluntary,  and  rather  unimportant 

[8]  The  third  point  made  relates  to  the  acs 
tion  of  the  court  below  in  giving  and  refus- 
ing certain  Instructions  proposed  on  behalf 
of  the  state  and  the  prisoner,  relating  to  the 
defense  of  insanity,  those  particularly  re- 
lating to  the  burden  of  proof,  where  in- 
sanity is  interposed  as  a  defense. 

In  our  opinion  the  evidence  was  wholly 
inadequate  to  even  rebut  the  presumption  of 
sanity,  justifying  any  Instructions  on  the 
subject  There  is  no  evidence  that  the  frenzy 
or  ungovernable  passion,  the  irresistible  Im- 
pulse of  the  prisoner,  on  the  night  of  the 
homicide,  on  hearing  the  confessions  of  his 
wife,  was  the  result  of  mental  disease,  a? 
distinguished  from  weakness  or  passion. 
[8]  "Mere  frenzy,  or  ungovernable  passion, 
however  furious,  is  not  insanity  within  the 
meaning  of  the  criminal  law."  1  Wharton 
and  Stille's  Med.  Jur.  §  163.  This  proposi- 
tion is  stated  in  practically  the  same  lan- 
guage in  Buswell  on  Insanity,  section  442. 
This  writer  adds:  "That  although  one  sane 
in  his  normal  condition  lose,  for  the  moment 
his  reason,  through  excess  of  passion,  yet 
he  is  responsible  for  acts  committed  while 
his  reason  is  thus  in  abeyance."  The  doc- 
trine of  Wharton  and  Buswell  is  stated  in 
practically  the  same  language  in  Clark  on 
Criminal  Law,  at  page  68.  Such  also  is  the 
doctrine  of  our  case  of  State  y.  Harrison,  36 
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W.  Va.  729,  16  S.  E.  982,  18  L.  R.  A.  224, 
where  the  "right  and  wrong  test*'  Is  held 
to  be  the  true  test.  In  the  case  at  bar  there 
is  no  substantial  evidence  of  any  mental  dis- 
ease of  the  prisoner,  before  or  after  the  hom- 
icide. Days,  and  even  weeks  before  he  de- 
termined to  slay  Stewart,  he  had  what  he 
evidently  regarded  as  proof  positive  of  the 
adulterous  conduct  of  the  deceased  with  his 
wife,  resulting  in  an  agreement  of  separa- 
tion; so  that  the  confession  of  his  wife,  on 
the  night  of  the  homicide,  could  not  have 
been  a  surprise,  however  much  his  passions 
may  have  been  inflamed  thereby.  There  is 
nothing  in  the  evidence  to  establish  more 
than  the  frenzy  of  passion,  and  nothing,  in 
our  opinion,  justifying  the  theory  of  in- 
sanity. 

But  assuming,  as  counsel,  and  the  court 
below  seem  to  have  done,  that  there  was 
some  evidence  justifying  the  instructions,  did 
the  court  err  in  the  instructions  given  and 
refused?  At  the  instance  of  the  prisoner  the 
court  did  tell  the  jury:  "That  the  law  pre- 
sumes that  every  person  is  sane,  and  that  in 
a  prosecution  for  murder,  it  is  not  neces- 
sary for  the  State  to  introduce  evidence  of 
the  sanity  of  the  prisoner,  in  the  first  in- 
stance. When,  however,  any  evidence  has 
been  introduced  which  satis  flea  the  jury  of 
the  insanity  of  the  prisoner,  the  burden  is 
then  upon  the  State  .to  establish  beyond  a 
reasonable  doubt  the  fact  of  the  guilt  of  the 
accused,  and  if,  from  all  the  evidence  in- 
troduced in  this  case,  you  have  a  reasonable 
doubt  of  the  sanity  of  the  defendant  at  the 
time  he  committed  the  act,  with  which  he 
is  charged,  then  you  shall  find  him  not 
guilty.**  Objection  is  made  to  the  words, 
"which  satisfies  the  jury  of  the  insanity  of  the 
prisoner."  It  is  insisted  that  the  burden  was 
not  upon  the  prisoner  to  satisfy  the  jury  of 
his  sanity,  in  order  to  shift  the  burden  of 
proof  to  the  state,  and  that  he  was  entitled 
to  have  the  jury  Instructed  that  when  "any 
evidence  has  been  introduced  tending  to 
prove  insanity,**  as  propounded  in  instruction 
number  two;  or,  as  proposed  by  instruc- 
tion number  four,  "when  any  evidence  is 
given  which  tends  to  overthrow**  the  pre- 
sumption of  sanityi  the  burden  is  then  cast 
upon  the  state  to  prove  the  sanity  of  the 
prisoner,  and  that  if  there  remains  a  rea- 
sonable doubt  of  such  sanity,  the  prisoner  is 
entitled  to  an  acquittal;  also  that  he  was 
entitled  to  have  the  jury  instructed,  as  pro- 
posed in  his  instruction  number  fourteen, 
"that  in  every  prosecution  for  murder,  the 
state  must  establish  beyond  a  reasonable 
doubt,  the  affirmative  facts  that  the  homi- 
cide has  been  committed,  that  the  prisoner 
did  the  deed,  that  he  Intended  to  do  it,  that 
he  was  of  sound  mind,  and  not  afflicted  with 
insanity  when  the  act  was  done,  and  that 
the  act  was  done  with  malice  aforethought, 
express  or  implied'*;  and  also  to  have  the 
jury  told,  as  further  proposed  by   this  in- 


struction, that  if  a  reasonable  doubt  of  his 
sanity  remained  he  should  be  found  not 
guilty.  These  three  instructions  were  re- 
jected. 

It  is  conceded  that  the  proposed  instruc- 
tions are  opposed  to  our  cases  of  State  v. 
Strauder,  11  W.  Va.  745,  27  Am.  Rep.  606; 
State  V.  Harrison,  36  W.  Va.  729,  15  S.  E. 
982,  18  L.  R.  A.  224 ;  and  State  v.  Robinson, 
20  W.  Va.  740,  43  Am.  Rep.  799;    and  that 
the  state's  instruction  number  five,  objected 
to,  to  the  effect  that  the  presumption  of  san- 
ity remains  until  the  contrary  be  proved,  and 
that  the  defense  of  insanity  must  be  proven 
to  the  satisfaction  of  the  jury  to  entitle  the 
prisoner  to  an  acquittal  on  that  ground  pro- 
pounds the  law  of  our  cases.    It  is  insisted, 
however,  that  our  decisions  do  not  propound 
the    law    respecting   the   burden    of    proof 
correcUy,    and    are    opposed    to,    and    do 
violence  to  established  principles  of  criminal 
law.     On  the  authority  of  Davis  v.  United 
States,  160  U.  S.  469,  16  Sup.  Ct  353.  40  L. 
Ed.  499,  and  we  may  add  decisions  of  other 
courts  of  the  same  class,  it  is  earnestly  in- 
sisted, that  when  any  evidence  tending  in 
any  degree,  to  pi^ove  insanity,  and  to  over- 
throw the  presumption  of  sanity,  is  intxo- 
duced,  from  that  time,  the  burden  is  cast 
upon  the  state  to  establish  the  fact  of  the 
sanity  of  the  prisoner  beyond  a  reasonable 
doubt,  as  it  is  required  to  establish  every 
other  fact  essential  to  show  the  guilt  of  the 
accused.     Davis  v.  United  States  Is  among 
that  class  of  cases  which  has  adopted  what 
is  called  the  modem  doctrine  on  this  sub- 
ject    The   language  of  Justice  Harlan   in 
that  case  is:   "Strictiy  speaking,  the  burden 
of  proof,  as  those  words  are  understood  in 
criminal  law,  is  never  upon  the  accused  to 
establish  his  Innocence  or  to  disprove  the 
facts  necessary  to  establish  the  crime  for 
which  he  is  indicted.     It  is  on  the  prose- 
cution from  the  beginning  to  the  end  of  the 
trial  and  applies  to  every  element  necessary 
to  constitute  the  crime.    Giving  to  the  proee- 
cution,  where  the  defense  is  insanity,  the 
benefit  in  the  way  of  proof  of  the  presump- 
tion in  favor  of  sanity,  the  vital  question 
from  the  time  a  plea  of  not  guilty  is  entered 
until  the  return  of  the  verdict  is  whether, 
upon  all  the  evidence,  by  whatever  side  ad- 
duced, guilt  is  established  beyond  reasonable 
doubt    If  the  whole  evidence,  including  that 
supplied  by  the  presumption  of  sanity,  does 
not  include  beyond  reasonable  doubt  the  hy- 
pothesis of  insanity,  of  which  some  proof  is 
adduced,  the  accused  is  entitled  to  an  ac- 
quittal of  the  specific  offense  charged."    As 
interpreted  by  the  prisoner's  counsel,  this  de- 
cision holds,  that  awy  evidence  tending  to 
show  Insanity,  however  slight,  immediatelT 
shifts  the  burden  to  the  state  to  prove  the 
sanity  of  the  prisoner,  as  an  independent 
fact  whether  or  not  stich  evidence  be  sofl5- 
dent  to  overcome,  in  the  minds  of  the  jury, 
the  presumption  of  sanity.    The  language  of 
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the  court  may  possibly  be  susceptible  of  that 
interpretation.  But  note  the  language  al- 
ready quoted;  "the  vital  question  from  the 
time  a  plea  of  not  guilty  Is  entered  until 
the  return  of  the  verdict  Is  whether,  upon 
all  the  evidence,  by  whatever  side  adduced, 
guilt  is  established  beyond  reasonable,  doubt" 
True  this  case  does  hold  that  if  the  jury 
have  reasonable  doubt  of  the  sanity  of  the 
accused  he  is  entitled  to  an  acquittal.  Our 
cases,  beginning  with  State  v.  Stradder,  are 
opposed  to  this  "reasonable  doubt*'  rule. 
Our  cases  say  the  insanity  must  be  proved  to 
the  satisfaction  of  the  jury,  looking  not 
alone  to  the  evidence  of  the  prisoner,  but 
to  the  whole  evidence  In  the  case,  in- 
cluding that  of  the  state.  In  the  brief  of 
Assistant  Attorney  General  Dickinson,  in 
Davis  V.  United  States,  reported  in  IGO 
U.  S.  page  470.  40  Lawyers*  Edition,  Unit- 
ed States  Supreme  Court  Reports,  page 
500,  he  has  collated  practically  all  of  the 
decisions,  English  and  American,  as  well  as 
the  text  writers,  on  both  sides  of  this  ques- 
tion. He  there  classifies  our  cases,  and  the 
Virginia  decisions,  along  with  those  ad" 
hering  to  the  old  and'  well  settled  doctrine 
in  England,  that  the  burden  is  on  the  de- 
fendant to  establish  his  insanity  to  the  rea- 
sonable satisfaction  of  the  jury;  and  con- 
cludes, that  the  preponderance  of  authority 
is  against  the  contention  that  It  is  only  nec- 
essary to  raise  a  reasonable  doubt.  Clark 
on  Criminal  Law,  page  68,  referring  to  this 
conflict  of  authority,  ^ays:  "They  are  agreed, 
however,  to  this  extent,  namely,  that  all  men 
are  presumed  to  be  sane  until  the  contrary 
appears,  and  that  a  defendant  who  sets  up 
the  plea  of  insanity  must  introduce  some 
evidence  to  rebut  the  presumption.  When  we 
get  to  this  point,  the  courts  begin  to  differ.** 
Some  courts,  as  this  writer  says,  hold  that 
the  burden  is  on  the  defendant  to  establish 
his  insanity  beyond  a  reasonable  doubt;  oth- 
ers that  the  burden  is  on  the  defendant  to 
prove  insanity  by  a  preponderance  of  the 
evidence;  still  others,  that  the  burden  is  on 
the  defendant  to  introduce  some  evidence  to 
rebut  the  presumption  of  sanity,  and  that 
if  this  evidence  raises  a  reasonable  doubt,  he 
is  entitled  to  an  acquittal.  Underbill  on 
Criminal  Evidence,  discussing  th^  same  sub- 
ject, and  the  conflict  of  the  authorities,  sec- 
tion 157,  says:  "But  the  prevailing  rule 
seems  to  be  that  an  allegation  that  the  de- 
fendant is  insane  is  a  statement  of  an  in- 
dependent fact,  and  is,  in  its  nature,  a  plea 
of  confession  and  avoidance.  Hence,  if  in- 
sanity is  pleaded  as  a  defense,  the  burden 
of  proof  is  on  the  defendant,  in  conformity 
with  the  general  rule  that  he  who  as- 
serts any  affirmative  fact  has  the  burden  of 
proof/*  In  the  following  section  this  writer 
says:  "If  it  be  granted  that  the  defendant 
has  the  burden  of  proving  his  Insanity,  it 
remains  to  be  considered  what  amount  or 
degree  of  proof  is  sufficient    The  safest  rule, 


and  one  that  Is  sustained  by  a  large  majority 
of  the  cases,  is  that  a  reasonable  preponder- 
ance of  evidence  upon  this  particular  point 
should  acquit  the  defendant"  Bishop  says: 
"By  all  opinions,  the  defendant  must  prove 
the  insanity  on  which  he  relies, — a  proposi- 
tion not  necessarily  the  same  as  that  the 
burden  of  proof  shifts  to  him.  The  dlflPer- 
ence,  not  stated  In  quite  uniform  terms  in  the 
cases,  is,  on  the  whole,  this:  when  the 
burden  is  said  to  shift  to  the  defendant,  the 
meaning  is,  that  he  must  prove  the  insanity 
as  an  issue  distinct  from  not  guilty,  and  as  a 
separate  question;  the  jury,  to  acquit,  be- 
ing obliged  to  find  affirmatively  that  the  de- 
fendant was  Insane,  though  it  is  admitted  the 
finding  need  not  appear  thus  formally  in 
the  verdict"   ^  Bishop,  Cr.  Proc.  672. 

Counsel  for  the  prisoner  are  therefore 
clearly  In  error,  in  their  contention  that  our 
decisions  do  violence  to  established  principles 
of  criminal  law.  True  they  are  not  In  har- 
mony with  the  decisions  of  some  courts,  but 
they  are  in  accord  with  the  weight  of  au- 
thority, in  this  country  and  in  England.  If 
the  question  were  one  of  first  impression  in 
this  state,  it  is  unnecessary  for  us  to  say 
on  which  side  of  the  controversy  we  might 
align  ourselves;  but  we  are  not  disposed 
at  this  time  to  depart  from  the  old  rule-  in 
whose  favor  many  and  strong  arguments 
may  be  made.  That  rule,  as  stated  in  our 
decisions,  and  in  the  instructions  given  and 
objected  to  by  the  prisoner,  is,  that  where 
the  defense  of  insanity  is  relied  upon,  the 
presumption  of  sanity  remains  until  the  jury, 
from  the  whole  evidence,  whether  of  the 
state  or  of  the  prisoner,  Is  satisfied  that  the 
accused,  at  the  time  of  the  homicide,  was 
insane.  This,  of  course,  excludes  the  prop- 
ositions covered  by  the  prisoner's  Instifuc- 
tlons  rejected,  and  the  court  committed  no 
error  In  rejecting  them,  or  In  giving  the 
state's  instruction  number  five,  or  the  prison- 
er's instruction  number  2a.  Indeed  the  lat- 
ter is  more  favorable  to  the  prisoner  than 
our  decisions  fairly  warrant,  for  it  would 
seem  to  warrant  a  verdict  of  not  guilty  if 
they  should  have  a  reasonable  doubt  of  his 
sanity. 

[4]  Next,  complaint  is  made  of  the  rejec- 
tion of  prisoner's  instruction  number  six- 
teen, relating  to  the  degree  of  proof  required, 
where  the  evidence  is  circumstantial.  It  is 
not  claimed  that  this  instruction  was  appli- 
cable to  any  evidence  of  that  character,  nec- 
essary to  connect  the  prisoner  with  the  fact 
of  the  killing  of  the  deceased;  but  it  is 
claimed  that  it  was  applicable  to  the  facts 
and  circumstances  tending  to  show  insanity. 
The  instruction  substantially  states  the  rules, 
respecting  circumstantial  evidence,  announc- 
ed in  State  v.  Flanagan,  26  W.  Va.  122.  As 
an  abstract  proposition  It  no  doubt  states 
the  law  correctly;  but  we  do  not  see  its  per- 
tinency to  any  evidence  showing  or  tending 
to  show  insanity  of  the  prisoner.  The  only 
facts  and  circumstances  to  which  it  could 
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possibly  be  said  to  bare  any  application  are 
tbose  relating  to  tbe  conduct  of  the  prisoner 
on  tbe  nlgbt  of  tbe  bomlcide.  In  our  opinion 
tbere  was  notbing  in  tbese  actions,  or  tbe 
circumstances  of  tbem,  to  sbow  insanity. 
Tbey  did  sbow  anger  and  passion,  but  tbey 
were  not  sucb  as  to  indicate  a  diseased  mind, 
Bucb  as  would  excuse  tbe  crime.  We  per- 
ceive no  error  in  rejecting  tbe  instruction. 

[6]  Instruction  number  tbree,  given  for  tbe 
state,  tbe  subject  of  anotber  point  of  error, 
relied  on,  was  approved  in  State  v.  Harrison, 
supra.  It  simply  propounded  tbe  ''rigbt  from 
wrong  test,"  and  told  tbe  Jury,  tbat  mere 
irresistible  impulse  would  not  exempt  tbe 
accused  from  criminal  responsibility  for  bis 
act.  It  is  claimed  tbe  instruction  was  irrel- 
evant, because  "irresistible  Impulse''  was 
not  relied  upon  by  tbe  defense.  We  do  not 
agree  witb  counsel  on  tbls  proposition.  We 
tbink  tbe  instruction  was  particularly  ap- 
plicable to  tbat  part  of  tbe  prisoner's  testi- 
mony in  wblcb  be'swore,  tbat  after  bearing 
tbe  confession  of  bis  wife  on  tbe  nigbt  of 
tbe  bomlcide,  tbat  tbere  was  something  in 
blm  or  around  blm  tbat  said,  "Kill  Lon 
Stewart,  avenge  your  family,"  and  tbat  tbat 
was  tbe  only  tbougbt  in  bis  mind.  Tbls  was 
at  least  some  evidence  of  Irresistible  Impulse. 
We  see  no  error  in  giving  tbe  instruction. 

[6]  Tbe  state  over  tbe  objection  of  tbe 
prisoner  was  permitted  to  propound  byi)o- 
thetlcal  questions  to  Drs.  Sparks  and  Gbafln, 
assuming  as  proven  all  tbe  facts  shown  in 
tbe  evidence  of  tbe  state,  and  of  tbe  prison- 
er, and  upon  wblcb  tbe  prisoner  relied  to 
establisb  bis  theory  of  insanity.  Tbe  par- 
ticular criticism  of  tbese  questions  Is  tbat 
tbey  assume  as  facts,  matters  which  were 
not  proven,  for  example,  that  tbe  prisoner, 
because  of  certain  things  that  were  proven, 
became  suspicious  and  Jealous  of  Stewart 
and  tbe  prisoner's  wife.  We  see  little  merit. 
If  any,  in  tbe  criticism.  It  is  conceded,  as 
was  held  in  Kerr  v.  Lunsford,  31  W.  Va.  659, 
8  S.  E.  493,  2  L.  R.  A.  068,  tbat  in  propound- 
ing hypothetical  questions  to  expert  witness- 
es, counsel  may  assume  the  facts.  In  accord- 
ance with  their  theory  of  them.  Tbe  theory 
of  the  state  was,  from  the  facts  proven,  that 
tbe  prisoner  bad  In  fact  become  Jealous  of 
Stewart  and  bis  wife.'  Other  facts  proven 
certainly  tend  to  establish  tbe  fact  of  Jeal- 
ousy, the  theory  of  the  state,  in  tbe  ques- 
tions propounded  tbe  witnesses. 

[7]  Tbe  last,  and  only  other  point  relied  up- 
on is,  alleged  misconduct  and  separation  of 
tbe  Jury.  We  have  read  and  considered  the 
evidence  relating  to  this  subject  Measured  by 
the  rules  of  State  v.  Harrison,  supra,  and 
State  V.  Cbttrill,  52  W.  Va.  363,  43  S.  E.  244, 
and  State  v.  Ck>tt8,  48  W.  Va.  616,  39  S.  E. 
605,  55  L«.  R.  A.  176,  we  see  nothing  in  tbe 
alleged  misconduct  or  s^aration  of  the  Jury 
pi'ejudicial  to  tbe  prisoner,  and  we  must 
overrule  the  point 


Upon  tbe  whole  case  we  find  no  substantial 
error  in  tbe  trial  below,  of  which  the  prison- 
er can  reasonably  complain.  The  crime  of 
which  be  was  convicted  was  slight,  consider- 
ing the  nature  of  the  offense.  He  owes  much 
to  the  efforts  of  tbe  able  counsel  who  de- 
fended him.  If  be  bad  been  convicted  of 
tbe  graver  offense  of  murder,  we  do  not  see 
upon  what  principle  the  verdict  could  have 
been  disturbed.  The  Judgment  below  must 
therefore  be  affirmed. 

(6»  W.  Va.  741) 

DAVIS  V.  MABSGOT  COAL  ft  COKE  OD. 

(Supreme  Court  of  Appeals  of  West  Viiginia. 

Nov.  14.  1911.) 

(Bytlabua  hy  the  Court.) 

1.  Master  and  Servant  (J  190*)--1njt7Bt  to 

MiNEB— NEGLIOENCS  OF  MINE  BOSS. 

The  principles  of  nonliability  of  a  mine 
owner  for  neglect  of  the  mine  boss,  laid  down 
in  Williams  v.  Thacker  Coal  Co.,  44  W.  Va. 
599,  80  S.  B.  107,  40  L.  R.  A.  812,  McMOlan 
V.  Coal  Co.,  61  W.  Va.  631,  67  S.  E.  129,  11 
L.  R.  A^N.  S.)  840,  Squilache  v.  Coal  ft  Ooka 
Co.,  64  W.  Va.  337,  62  S.  B.  446,  and  Bralley 
V.  Tidewater  Co.,  66  W.  Va.  278,  66  S.  B.  684. 
approved  and  applied  to  this  case. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  449-474;    Dec  Dig.  | 

2.  Master  and  Servant  (§  190*)— Injury  to 
Miner— Falling  Slate. 

Though  the  mine  owner  have  notice  of  a  de- 
fect in  safety  from  slate  in  the  roof  of  a  mine, 
vet  if  the  mine  boss  Inspect  it  and  pronounce 
it  safe,  the  mine  owner  is  not  liable  to  a  work- 
er in  the  mine  for  injury  to  him  tnm  slate  fall- 
ing from  overhead. 

{Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Sf  4^>  ^66;  Dec  Dig.  | 
190.*] 

Error  to  Circuft  Courts  Raleigh  County. 

Action  by  Luclen  H.  Davis  against  th» 
Mabscot  Coal  ft  Colce  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  E.  Allen  and  J.  Lewis  Bnmgardner,  for 
plaintiff  in  error.  McGinnls  ft  Hatcher,  for 
defendant  In  error. 

BRANNON,  J.  Bowman,  an  employ^  of 
the  Mabscot  Coal  ft  Coke  Company  operat- 
ing a  coal  mine,  was  killed  while  at  wortc 
laying  track  by  slate  falling  from  tbe  roof 
of  an  air  course,  and  Davis,  administrator, 
sued  the  company  for  damages,  and  the  court 
struck  out  the  plaintiff's  evidence  and  direct- 
ed a  verdict  for  tbe  defendant 

[11  The  mine  operator  employed  a  com- 
petent mine  boss  as  required  by  our  statute, 
and  as  the  duty  of  watching  overhead  slate 
rests  on  this  boss,  the  mine  owner  Is  not  re- 
sponsible for  tbe  negligence  of  this  boss.  A 
number  of  decisions  have  established  tbHa 
rule.  Williams  v.  Thacker  Coal  Co.,  44  W.  Va. 
S90,  80  S.  B.  107,  40  L.  R  A.  812;  McMillan 
V.  Coal  Co..  61  W.  Va.  681,  57  8.  B.  120,  11 
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L.  R.  A.  (N.  S.)  840;  Br^lley  t.  Tidewater 
Ck>.,  66  W.  Va.  278,  66  S.  B.  684 ;  Squilache  y. 
Goal  &  Coke  Ck).,  64  W.  Va.  337,  62  S.  E.  446. 
It  is  frankly  admitted  by  counsel  tbat  un- 
less this  case  can  be  differentiated  from 
those  cases  the  plaintiff  cannot  recover,  and 
to  do  so  the  plaintiff  alleges  that  the  proof 
shows  that  the  defendant's  superintendent 
had  notice  of  the  unsafety  of  the  roof  of  the 
air  course  a  month  before  the  accident,  and 
did  not  remedy  It  We  do  not  say  whether, 
if  a  mine  owner  has  notice  of  a  defect,  he 
must  take  steps  to  render  it  safe,  or  may  re- 
main inactive,  leaving  the  matter  to  the  mine 
boss. 

[2]  In  the  first  place  I  do  not  think  the 
evidence  adequate  to  fix  notice.  A  miner 
simply  gave  an  ophiion,  in  casual  conversa- 
tion' with  the  superintendent,  that  the  roof 
was  in  unsafe  condition,  specifying  no  par- 
ticular place  or  portion  of  slate,  pointing 
out  nothing,  a  mere  accidental  remark  or 
opinion.  Indeed,  hardly  that  While  one 
Griffith  was  driving  the  air  course,  one  Lew- 
is remarked  to  the  superintendent  that  Grif- 
fith was  not  paying  attention  to  the  roof 
while  at  work,  and  was  in  danger  of  being 
killed.  But  if  this  were  not  so,  we  say  that 
all  that  could  be  required  would  be  that  the 
superintendent  call  the  mine  boss  to  inspect 
It  is  not  shown  that  he  did  so;  but  it  is 
shown  that  the  mine  boss  did  ge  to  this 
particular  place,  and  inspect  the  roof,  and 
pronounce  It  safe.  As  the  boss  knew  all 
that  he  would  have  known  had  the  operator 
given  him  notice,  no  notice  was  required. 

We  do  not  think  the  facts  take  this  case 
out  of  the  principles  established  in  the  cases 
cited,  and  we  affirm  the  judgment 


(«9  W.  Va.  729) 

CARPER  V.  CHENOWETH. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  14,  1911.) 

(Syllahus  hy  the  CourtJ 

1.  Partition    (§   60*)— Aotionb— Amendment 
OF  Pleading. 

Objection  to  the  filing  of  an  amended  bill  in 
a  suit  for  partition,  after  appearance  by  the  de- 
fendant, sbowinijr  nothing  more  than  a  pendente 
lite  purchase  of  a  tract  of  land  adjoining  the 
land  involved,  retraction  of  an  offer  of  choice  of 
lots  to  the  defendant,  and  a  proposition  to  ex- 
change the  lots  assigned  to  the  plaintiff  and  a 
certam  sum  of  money  for  those  assigned  to  the 
defendant,  should  be  sustained. 

[Ed.    Note.— -For   other  cases,    see    Partition, 
Cent  Dig.  H  166-173;  Dec  Dig.  |  60.*] 

2.  Appeal  and   62bbor  (§  1041*)— Review- 
Harmless  E)BBOB— Rulings  on  Pleading. 

Error  against  the  defendant  in  overruling 
■nch  objection  and  allowing  the  amended  bill  to 
be  filed  is  corrected  by  proceeding  with  the 
cause  as  if  it  had  not  been  filed,  and,  aa  the 
plaintiff  la  not  prejudiced  thereby,  he  cannot 
complain. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  fi  1041.*] 


3.  Pabtition  (S  W*)— Actions— SumoiENCT 
OF  Evidence— Opinions. 

A  charge  of  inequality  of  value  in  lots  as- 
signed by  coramissioners  m  a  partition  suit  ih 
not  sustained  by  mere  opinions  of  witnesses 
based  upon  no  data  and  contradicted  by  the 
opinions  of  other  witnesses  equally  credible. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  S  d4.*] 

4.  Partition  (§  94*)— Actions— Sufficiency 
OF  Evidence— Offeb  of  Exchange. 

Nor  is  such  charge  sustained  by  an  offer  of 
one  of  two  parties  to  a  partition  to  exchange  a 
certain  sum  of  money  and  the  land  assigned  to 
him,  less  a  cemetery  lot  and  a  right  of  way  t« 
it,  for  the  land  assigned  to  the  other;  the  loca* 
tion  of  the  cemetery  and  right  of  way  and 
length  of  the  latter  not  being  shown. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  I  94.*] 

5.  Partition  (§  78*)— Actions— Mode  of  Di- 
vision. 

A  party  to  a  partition  suit  In  equity  has  no 
absolute  right  to  have  his  share  laid  off  adjacent 
to  other  land  owned  by  him  in  severalty,  and 
the  equity  arising  from  proximity  of  such  other 
land  may  be  denied,  If  attended  by  another  and 
opposing  equitable  consideration. 

[Ed,  Note.— For  other  cases,  see  Partition, 
Gent  Dig.  IS  265-273;  Dec.  Dig.  S  78.*] 

6.  Pabtition  (|  78*)- Actions— Mode  of  Di- 
vision. 

Such  an  equity  will  not  be  enforced  to  the 
detriment  of  another  i>arty  to  the  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  265-273;  Dec  Dig.  f  78.*] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty. 

BUI  in  equity  by  Abigail  Carper  against 
Maggie  B.  Chenoweth.  From  a  decree  for 
defendant,  plaintiff  appeals.     Affirmed. 

W.  B.  Maxwell  and  W.  W.  Brannon,  for 
appellant    Jared  L.  Wamsley,  for  appellee. 

POFFENBARGER,  J.  The  appellant  here, 
a  tenant  In  common  with  the  appellee,  her 
daughter,  In  a  tract  of  600  acres  of  land, 
brought  this  suit  for  partition  thereof,  offer- 
ing the  latter  her  choice  of  equal  lots  Into 
which  she  regarded  the  land  as  susceptible 
of  division,  but  asking  an  assignment  to  her- 
self  of  the  part  on  wblch  an  old  family  ceme- 
tery should  happen  to  be. 

After  an  unsuccessful  demurrer,  the  de- 
fendant answered,  expressing  willingness  to 
accept  the  plaintiff's  offer  and  averring  an 
agreement  between  the  parties  that  E.  E. 
Taylor,  A.  J.  Long,  and  M.  J.  Coberly  should 
be  appointed  by  the  court  to  divide  the  land 
and  make  allotments  of  equal  portions  there- 
of to  the  parties  in  the  event  of  failure  of  a 
mutual  agreement  A  decree  was  thereupon 
entered,  appointing  Taylor,  Long,  and  Cober- 
ly commissioners,  and  providing  for  assign- 
ment to  the  plaintiff  of  that  portion  on  which 
the  cemetery  is  located,  if  consistent  with 
the  best  interests  of  both  parties.  They  went 
upon  the  land,  consisting  of  a  long  strip 
running  back  into  the  hills  from  the  T^gart's 
Valley  river,  and  ran  a  line  through  it  from 
one  end  to  the  other,  so  as  to  give  each  party 
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a  part  of  the  river  bottom  land,  a  part  of 
the  cleared  hill  land,  if  any,  a  part  of  the 
timber,  and  also  water  for  agricultural  and 
domestic  purposes.  Back  from  the  river  some 
distance  a  county  road  crosses  the  land,  and 
another  line  was  run  along  it,  making  four 
lots.  Two  of  these  on  the  southern  or  upper 
side,  containing,  respectively,  100.69  acres 
between  the  road  and  the  river  and  243  acres 
back  of  the  road,  on  one  of  which  the  ceme- 
tery is  located,  were  assigned  to  the  plain- 
tiff, and  the  other  two,  containing,  respect- 
ively, 90.69  acres,  lying  between  the  road 
and  the  river,  and  212  acres,  lying  back  of 
the  road,  were  assigned  to  the  defendant 
One  of  the  commissioners,  Long,  refused  to 
concur  in  or  sign  the  report. 

The  plaintiff  excepted  to  the  report,  charg- 
ing discrimination  against  her  in  the  value 
of  the  land  amounting  to  $1,000,  and  complain- 
ing of  failure  of  the  commissioners  to  assign 
to  her  the  lower  part  of  the  land  Instead. of  the 
upper,  in  view  of  her  having  purchased  other 
land  adjacent  to  that  portion,  while  the  suit 
was  pending.  To  sustain  this  exception,  she 
filed  the  affidavits  of  two  men  who  say 
the  lower  part  is  worth  more  than  the  upper 
by  at  least  $800,  and  the  affidavit  of  Commis- 
sioner Long,  stating,  in  his  opinion,  a  differ- 
ence of  $600.  The  two  commissioners  who 
Joined  in  the  report  deny  by  their  affidavits 
any  Inequality  of  value  and  assert  that  the 
two  parts  of  the  land  are  equal  in  value. 
Affidavits  of  two  other  persons  to  the  same 
effect  are  filed.  The  exception  says  failure 
to  assign  to  the  plaintiff  the  lower  tract  of 
land  will  cut  her  other  land  off  from  access 
by  public  road;  but  this  portion  of  the  ex- 
ception Is  not  sustained  by  any  proof. 

At  a  special  term  of  the  court,  the  parties 
again  appeared,  and  the  plaintiff  tendered 
and  asked  leave  to  file  an  amended  bill,  to 
the  filing  of  which  the  defendant  objected; 
but  the  court  overruled  the  objection  and 
permitted  it  to  be  filed.  Then  the  latter  de- 
murred to  it  and,  the  demurrer  having  been 
overruled,  an  answer  to  the  amended  bill  was 
Immediately  filed  and  replied  to  generally, 
and  thereupon,  over  the  objection  of  the 
plaintiff,  the  court  heard  the  cause  and  ren- 
dered a  final  decree,  confirming  the  report 
of  the  commissioners  and  appointing  a  spe- 
cial commissioner  to  convey  the  lots  to  the 
parties  respectively,  In  accordance  with  the 
report  and  the  decree  thereon. 

[1]  The  refusal  of  the  court  to  allow  time 
to  take  proof  in  support  of  the  amended  bill 
Is  a  subject  of  lengthy  and  earnest  complaint. 
If  the  subject-matter  of  the  amended  bill 
bore  materially  on  the  main  Issue,  this 
complaint  might  be  well  founded;  but  we  are 
of  the  opinion  that  the  matter  set  up  in  it 
amounts  to  nothing  more  than  evidence 
which  ought  to  have  been  presented  to  the 
commissioners  and  passed  upon  by  them,  or 
which  it  was  proper  to  Introduce  as  evidence 
to  sustain  the  exception  to  their  report    It 


says  nothing  more  than  that  the  plaintiff, 
pending  the  suit,  had  purchased  a  tract  of. 
land,  adjoining  that  portion  of  the  land  here 
involved  which  she  now  desires  the  court  to 
assign  to  her;  that,  having  purchased  it 
and  so  produced  a  condition  which  makes  It 
undesirable  to  adhere  to  her  offer  to  the  de- 
fendant of  a  choice  of  lots,  she  withdraws 
that  offer  or  declines  to  be  bound  by  the 
acceptance  thereof;  and  that  she  is  willing 
to  exchange  the  part  assigned  her  for  the 
other,  provided  she  Is  allowed  the  cemeterr 
with  a  right  of  way  to  it,  and  pay  $500  dif- 
ference. The  newly  purchased  land  is  not  in 
any  way  Involved  In  this  suit  No  relief  is 
asked  respecting  it,  and  none  could  be,  for 
the  defendant  has  no  interest  in  it  The 
plaintiff's  ownership  In  that  land  is  a  mere 
circumstance  for  consideration  by  the  com- 
missioners or  the  court  in  connection  with 
the  assignment  of  lots.  Nor  was  a  bill  neces- 
sary to  signify  her  desire  to  withdraw  her 
offer  or  repudiation  of  the  agreement  made 
by  the  acceptance  thereof,  or  to  make  an  offer 
of  exchange.  These  things  could  have  been 
done  In  court  in  an  informal  way.  In  view 
of  the  character  of  the  proposed  amendment 
the  court  below  should  have  sustained  tfai 
objection  to  the  filing  of  the  amended  blU 
and  proceeded  to  pass  upon  the  commission* 
ers'  report  and  the  exceptions  theretow 
[2]  The  error  in  permitting  this  injection 
into  the  pleadings  of  matter  already  in  evi- 
dence, and  not  constituting  proper  subject- 
matter  for  a  pleading,  did  not  however,  de- 
prive the  court  of  power  to  hear  and  dispose 
of  the  cause  in  the  condition  In  which  It  then 
was.  The  amended  bill  and  answer  raised 
no  issue  that  had  not  already  been  raised  by 
the  report  and  the  exception  thereto.  Denial 
to  the  plaintiff  of  time  to  take  proof  upon 
that  issue  was  not  prejudicial,  because  she 
had  already  introduced  evidence  to  sustain 
her  contention  and  did  not  indicate  ability 
to  furnish  any  additional  evidence.  We  are 
of  the  opinion,  therefore,  that  the  court  erred 
in  permitting  the  amended  bill  to  be  filed* 
and  also  that  the  plaintiff  was  not  prej- 
udiced by  the  action  of  the  court  in  hear- 
ing the  cause  as  if  *  it  had  not  been  filed. 
By  hearing  the  cause  and  entering  its  de- 
cree, the  court  substantially,  though  infor- 
mally, corrected  its  error  in  permitting  the 
amended  bill  to  be  filed. 

[3]  Upon  consideration  of  all  the  evi- 
dence, we  are  also  of  the  opinion  that 
the  court  did  not  err  in  confirming  the 
report  of  the  commissioners  and  decreeing 
partition  in  accordance  therewith.  Upon 
the  question  of  difference  in  value,  we 
have  nothing  against  the  report  except 
the  opinions  of  three  witnesses,  controvert- 
ed by  the  opinions  of  four,  and  the  plain- 
tiff's offer  to  take  the  lower  tract  of  land 
and  the  cemetery  with  a  right  of  way  to 
it  and  pay  a  difference  of  $500.  No  fact 
or    circumstance^    indicating  difference    in 
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value,  has  been  stated.  We  have  opinions 
without  data  constituting  a  basis  therefor. 
In  the  evidence  contradicting  these  opin- 
ions, some  facts  indicating  the  fairness 
and  equity  of  the  partition  are  stated, 
among  others,  that  each  party  is  given  a 
portion  of  the  river  bottom  land,  a  portion 
of  the  cleared  land,  a  portion  of  the  tim- 
bered land,  w^ter  for  agricultural  and  do- 
mestic purposes,  and  an  equal  value.  The 
plaintiff  gets  about  10  acres  more  of  the 
land  between  the  road!  and  the  river  than 
the  defendant  and  about  31  acres  more  of 
the  land  back  of  the  road  than  the  defend- 
ant [4]  Fairness  of  the  offer  to  exchange 
and  pay  a  difference  of  $500,  as  above  stat- 
ed, is  not  shown.  We  have  no  indication 
of  the  length  or  character  of  the  proposed 
right  of  way  to  the  cemetery,  nor  its  effect 
upon  the  land  over  which  it  would  have 
to  go.  To  say  this  proves  a  difference  in 
value  would  be  the  expression  of  a  mere 
guess.  In  this  state  of  the  evidence,  we 
are  unable  to  disturb  the  decree  upon  the 
theory  of  a  difference  in  value  between 
the  tracts. 

[6]  Only  one  circumstance  is  shown  con- 
stituting a  plausible  claim  of  an  equity 
ignored  by  the  court,  namely,  ownership 
of  land  adjacent  to  the  part  assigned  to 
the  defendant.  There  is  no  absolute  right 
In  a  party  to  a  partition  of  land  to  have 
his  share  so  laid  off  as  to  adjoin  his  other 
lands.  Ownership  of  adjacent  land  is  a 
mere  circumstance  to  be  considered  and 
may  be  counteracted  by  other  considera- 
tions. The  authorities  relied  upon  (Hall 
V.  Piddock,  21  N.  J.  Eq.  311,  CJox  v.  Mc- 
Mullin,  14  Grat  [Va.]  82,  and  2  Dan.  Ch. 
Pr.  p.  1158)  treat  it  as  only  an  equitable 
circumstance,  not  as  an  absolute  right  In 
this  instance,  the  plaintiff  tenaciously 
holds  to  her  desire  to  have  the  cemetery 
assigned  to  her.  At  the  same  time,  she 
wants  her  portion  of  the  land  laid  off 
next  to  her  other  land.  It  does  not  appear 
that  she  can  obtain  these  two  objects  with- 
out detriment  to  the  defendant  If  the 
land  should  be  so  divided  as  to  accom- 
plish both  results,  the  plaintiff  would  prob- 
ably get  all  of  the  improved  land.  The 
form  of  her  demand  indicates  impractica- 
bility of  accomplishing  the  two  results  with- 
out giving  a  right  of  way  over  defendant's 
land  to  the  cemetery  and  the  right  to  for- 
ever maintain  a  cemetery  within  the  midst 
of  th.e  defendant's  land,  or  division  in  a 
manner  different  from  that  adopted  by 
the  commissioners.  [6]  We  think  the  im- 
possibility of  laying  off  the  plaintiff's 
share  of  this  land  so  as  to  adjoin  her  other 
land  and  give  her  the  cemetery,  without 
imposing  the  burden  of  a  road  to  it  upon 
the  lands  of  the  defendant,  amply  Justifies 
the  court  in  refusing  to  do  so.  The  right  I 
here  claimed  is  given  only  when  it  can  be  ' 


done  without  injustice  to  the  other  party. 
The  principle  is  stated  in  Hall  v.  Piddock 
in  the  following  terms:  "The  peculiarities 
of  an  equitable  partition  are  that  such  part 
of  the  land  as  may  be  more  advantageous 
to  any  party  on  accoimt  of  Its  proximity 
to  his  other  land,  or  for  any  other  reason, 
will  be  directed  to  be  set  off  to  him  if 
it  can  be  done  without  Injury  to  the  others.'* 
We  see  nothing  In  the  principle  as  stated 
here,  or  in  the  other  authorities.  Imposing 
upon  the  court  or  the  conunissioners  duty 
to  recognize  and  enforce  Inconsistent  claims 
by  one  of  the  parties  to  a  partition  to  the 
extent  of  working  injury  to  another.  In 
other  words,  we  are  unable  to  see  any 
equity  in  a  claim  of  two  advantages  by  one 
party  which  cannot  be  allowed  without 
detriment  to  the  other. 

For  the  reasons  stated,  we  affirm  the  de- 
cree. 

Afilrmed. 


(SO  W.  Va.  74S) 

BLUB,  Tax  Com'r,  v.  TETRICK,  County 

Clerk. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  14,  1911.) 

(SyllabuB  "by  the  Court,) 

1.  States  (§  44*)— Creation  of  Officb— Ook- 

STITUTIONAL  PBOVISIONS. 

Chapter  4,  Acts  19Q4,  EIz.  Seas.,  found  in 
Code,  edition  1906,  c.  29,  is  not  unconstitutional 
in  its  provision  creating  the  oflSce  of  tax  com- 
missioner. He  is  a  lawful  state  executive  offi- 
cer. 

[fiid.  Note.— For  other  cases,  see  States,  Dec 
Dig.  S  44.*] 

2.  States  (8  44*)— Creation  of  Office— Con- 
stitutional Provisions. 

The  Legislature  has  power  under  the  Con- 
stitution to  create  8ubordinaty»  executive  state 
offices  in  addition  to  those  specified  in  section  1 
of  article  7  of  the  Constitution  {Code  1906,  p. 
Ixiv). 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  §  44.*] 

8.  States  (S  44*)— Duties  of  Officers— Stat- 
UTORY  Provisions. 

Chapter  33,  AcU  of  1908,  Ex.  Sess.  (Code 
Supp.  1909,  c.  10b),  is  not  unconstitutional  in 
its  provisions  requiring  public  officers  in  keep- 
ing accounts  of  public  moneys  to  conform  to 
the  system  and  forms  prescribed  by  the  State 
Tax  Commissioner  and  board  of  public  works. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  S  44.»] 

(Additional  8yllabu$  hy  Editorial  Btaf,) 

4.  Officers  (§  3*)  — Creation  of  Appoint- 
ment—Constitutional  Provisions— "Cre- 


»» 


In  Const,  art  7,  9  8  (Code  1906,  p.  Ixv), 
providing  for  the  appointment  of  oncers  whose 
officeH  '^shall  be  created  by  law,"  the  word 
'"create"  means  to  bring  into  existence'  that 
which  did  not  exist,  and  gives  to  the  I^egislature 
power  to  originate  an  office. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  §  3.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1708-1709.] 


•For  other  cases  see  same  topic  and  eectioii  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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5.  Statbb   (i  44*)— OmoEBS— CowanrunoN- 
AL  Provisions— "Officw." 

In  Const  art  7,  j  8  (Code  1906,  9.  Izr), 
providing  for  the  appointment  of  officers  whose 
ofiBoes  shall  be  created  by  law,  the  word  "office*' 
differs  in  its  legal  signification  from  "employ^," 
an  employ^  being  a  mere  agent,  and  the  State 
Tax  Commissioner  holds  an  office  which  the 
Legislature  is  authorized  to  create. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  §  44.* 

For  other  definitions,  see  Words  and  Phraaea, 
▼ol.  6,  pp.  4921-4981;  vol.  8,  p.  7736.] 

Original  proceeding  by  Fred  O.  Blue,  State 
Tax  Commissioner,  for  mandamus  to  W.  Guy 
Tetrick,  Clerk  of  the  County  Court  of  Harri- 
son County.  Motion  to  quash  and  demurrer 
to  alteniatiYe  writ  overruled.. 

L,  8.  Echols,  B.  R.  Kingsley,  and  Fred  O. 
Blue,  for  petitioner.  Philip  P.  Steptoe,  for 
respondent 

BRANNON,  J.  Fred  O.  Blue,  State  Tax 
Commissioner,  and  as  such  chief  inspector  of 
public  offices,  filed  in  this  court  a  petition, 
alleging  that  W.  Guy  Tetriek,  clerk  of  the 
county  court  of  Harrison  county,  had  failed 
to  keep  his  accounts  conformably  to  the  sys- 
tem of  accounting  by  public  officers  prescrib- 
ed by  chapter  33  of  the  Acts  of  the  Extra 
Session  of  the  Legislature  in  1908  (Supple- 
ment Code  of  1909,  c.  10b),  and  praying  for 
a  mandamus  to  compel  said  clerk  to  so  keep 
his  accounts.  The  defendant  moved  the  court 
to  quash  the  alternative  writ  and  demurrer 
to  it,  and  we  hear  the  case  on  that  motion 
and  demurrer,  not  on  any  facts  not  in  that 
writ  stated. 

[1]  One  defense  against  the  Issuance  of  the 
mandamus  is  that  the  act  found  in  Code  of 
1906,  ch.  29,  creating  the  office  of  tax  com- 
missioner is  unconstitutional,  and  that  in 
law  there  is  no  such  office  as  tax  commis- 
sionership,  and  that  the  plaintiff  is  no  officer 
at  all,  and  has  no  power  as  such.  This  posi- 
tion rests  on  the  theory  that  the  act  estab- 
lishes another  executive  officer  in  addition  to 
those  specified  in  the  Constitution;  indeed, 
that  the  act  creates  another  executive  de- 
partment. The  provision  of  the  Constitution 
relied  upon  for  this  contention  is  section  1, 
art.  7  (Code  1906,  p.  Ixiv),  reading  as  follows : 
"The  executive  department  shall  consist  of 
a  governor,  secretary  of  state,  state  superin- 
tendent of  free  schools,  auditor,  treasurer 
and  attorney  general."  The  claim  is  that  the 
Tax  Commissioner  is  a  state  officer,  of  the 
same  nature  and  character  as  the  Governor 
and  other  officers  named  in  the  clause  of  the 
Constitution  just  quoted,  and  that  that  clause 
contains  all  the  executive  officers  to  fill  and 
Execute  the  duties  of  the  state  executive  de- 
partment, and  no  more  can  be  added.  We 
cannot  concur  in  this  contention.  In  the 
first  place,  we  must  remember  the  well-known 
rule  that,  as  the  Legislature  is  the  supreme 
lawmaking   power,    it   can   enact   any    law. 


where  it  is  not  prohibited  by  state  or  federal 
Constitution.  3  Encyclo.  Digest,  161.  Our 
Constitution  has  no  prohibition  in  this  mat- 
ter. 

[2]  We  cannot  think  that  it  was  the  in- 
tention of  the  f ramers  of  the  Constitution  to 
limit  the  power  of  the  Legislature,  so  as  to 
prohibit  it  from  creating  new  offices  to  aid 
in  state  executive  administration.  It  was 
not  the  intoition  to  say  that  the  Legislature, 
the  lawmaking  power,  should  be  restrained 
from  doing  this,  however  necessary,  as  popu- 
lation and-  business  has  increased  in  fnture. 
We  must  not  give  such  a  construction  to  the 
Constitution  as  would  so  far  militate  against 
the  public  welfare  and  necessity.  The  Con- 
stitution of  the  United  States  provides  that: 
"The  executive  power  shall  be  vested  in  a 
president  of  the  United  States  of  America." 
It  cannot  be  possible  that  it  was  intended 
that  aH  the  multifarious  executive  duties 
should  rest  on  the  President  alone,  without 
power  in  Congress  to  create  offices  and  offi- 
cers of  great  power,  to  carry  on  executive 
administrations.  Congress  has  never  tak^i 
that  view,  as  it  has  created,  during  the  whole 
history  of  the  government,  numerous  officers 
to  carry  on  high  functions  of  government, 
cabinet  officers,  and  others  of  high  dignity 
and  great  powers.  If  that  proposition  be 
true,  we  have  been  a  long  time  finding  it  out. 
To  so  hold  would  turn  back  the  tide  of  time. 
And  we  may  say  the  same  as  to  state.  We 
cannot  think  that  the  statutes  establishing  a 
state  board  of  health,  commissioner  of  bank- 
ing, chief  inspector  of  mines,  state  board  of 
control,  state  archivist,  board  of  pharmacy, 
and  state  game  and  fish  warden,^  besides 
others,  are  unconstitutional  and  void.  All 
along  the  road  during  the  life  of  this  state 
and  the  life  of  Virginia  the  Legislature  has 
provided  additional  offices  and  officers  to  per- 
form executive  functions.  In  Colorado  was 
the  same  provision  as  that  in  our  Constitu- 
tion. The  court  said  that:  **In  declaring 
that  offices  should  constitute  the  executive 
department,  it  was  not  intended  that  the 
Legislature  should  not  create  new  executive 
offices.  Such  a  presumption  would  do  vio- 
lence to  the  intelligence  of  the  framers  of 
that  instrument.  It  is,  we  think,  the  pur- 
pose of  this  section  to  provide  for  such  offices 
of  the  executive  department  as  the  members 
of  the  constitutional  convention  deemed  ab- 
solutely indispensable,  leaving  it  to  the  Leg- 
islature to  create  new  offices  as  the  growth 
of  the  state  and  experience  might  suggest, 
and  to  abolish  the  same,  but  without  author- 
ity to  abolish  any  of  those  enumerated.  The 
Constitution  of  the  United  States  provides 
that  the  executive  power  of  the  nation  shall 
be  vested  in  the  President;  but  It  will  cer- 
tainly not  be  contended  that  it  was  intended 
by  this  that  the  President  was  to  be  the  sole 
and  exclusive  executive  officer  of  the  nation."* 
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State  V.  Womack,  4  Wash.  19,  29  Pac.  939, 
also  80  holds.  The  text  of  36  Cyc.  p.  854, 
reads  thus:  "The  enumeration  by  the  Con- 
stitution of  certain  officers  as  constituting 
the  executive  department  of  the  state  does 
not  necessarily  deprive  the  Legislature  of 
the  power  of  creating  other  executive  offices, 
although  it  cannot  abolish  any  of  those  creat- 
ed by  the  Constitution."  The  same  rule  is 
found  in  23  Am.  &  Eng.  Ency.  of  Law,  328. 
Such,  I  would  say,  would  be  the  true  con- 
struction of  the  above-quoted  extract  from 
article  7,  §  1,  of  the  Constitution,  if  the  case 
rested  upon  that  alone.  But  there  are  other 
clauses  in  the  Constitution  which  clearly  con- 
template power  in  the  Legislature  to  create 
additional  offices,  and  authorize  it  to  do  so. 
Take  section  8,  article  7  (Code  1906,  p.  Ixv). 
It  says  the  Governor  shall  nominate,  and  by 
and  with  the  advice  and  consent  of  the  Sen- 
ate appoint,  all  officers  whose  offices  are  es- 
tablished by  the  Constitution,  ''or  shaU  he 
created  ty  law,  and  whose  appointment  or 
election  is  not  otherwise  provided  for."  Sec- 
tion 8»  art  4  (Code  1906,  p.  liv)  says :  "The 
L^islature,  in  cases  not  provided  for  in  this 
Constitution,  shall' prescribe  by  general  laws 
the  terms  of  offices,  powers,  duties  and  com- 
pensation of  all  public  officers  and  agents, 
and  the  manner  in  which  they  shall  be  elect- 
ed, appointed  and  removed."  These  sections 
clearly  recognize  the  power  of  the  Legislature 
to  create  additional  offices  in  the  executive 
department  I  do  not  say  that  the  Legis- 
lature could  create  an  office  with  power  in 
it  incumbent  to  oust  the  Governor  of  his  con- 
stitutional functions,  though  I  think  it  could 
deprive  him  of  powers  given  by  statute,  and 
transfer  them  to  another  officer;  but  I  do 
say  that  it  is  very  clear  that  the  Legislature 
may  create  an  additional  office,  and  provide 
for  filling  it,  as  an  auxiliary  or  aid  in  the 
executive  department  It  cannot  be  said  that 
chapter  38,  Acts  of  1908  (extra  session), 
makes  the  Tax  Commissioner  coequal  with 
the  Governor,  since  it  provides  that  the  €k>v< 
emor  shall  appoint  him,  and  may  remove 
him,  and  the  Tax  Commissioner  shall  report 
to  the  Governor.  The  Tax  O)mmissioner  is 
thus  not  the  coequal  of  the  Governor,  but  is 
a  subordinate  in  the  executive  department 

[4,  S]  It  is  virtually  contended  that  the 
power  to  create  additional  officers  applies 
only  to  subordinates,  to  employes,  or  inferior 
officers,  but  not  to  an  officer  like  that  of  the 
Tax  Commissioner,  vested,  as  he  is,  with 
great  and  important  supervision  over  the 
conduct  of  officers  as  to  monetary  matters; 
but  the  language  of  the  (constitution  above 
quoted  is,  "officers  whose  offices  are  estab- 
lished by  this  Constitution,  or  shall  be  creat- 
ed by  law."  The  word  "create"  means  to 
bring  into  existence  that  which  did  not  exist 
It  gives  to  the  Legislature  power  to  originate 
an  office.  And  it  uses  the  word  "office."  Its 
legal  signification  Is  different  from  "em- 
ploytiu"     An  employ^  is  a  n^ere  agent    In 


Hartigan  v.  Board  of  Regents,  49  W.  Va,  14, 
38  S.  E.  698,  we  discuss  this  d;fference,  and 
under  principles  there  stated  it  is  clear  that 
a  tax  commissioner  holds  an  office,  and  the 
Constitution  authorizes  the  Legislature  to 
create  an  office.  The  Ck)nstltutlon  goes  fur- 
ther than  merely  to  authorize  the  Legislature 
to  create  an  employment ;  it  authorizes  it  to 
create  an  office.  The  Tax  Commissioner  is 
an  officer,  pfiid  out  of  the  public  treasury, 
and  exercises  some  great  powers  pertaining 
to  sovereignty,  and  is  therefore  an  officer, 
not  an  employ^.  Under  principles  stated  in 
that  case,  and  In  full  note  to  Shelby  v.  Al- 
corn, 72  Am.  Dec.  169,  he  is  an  officer. 
Though  he  Is  an  officer,  the  Constitution  au- 
thorizes the  Legislature  to  create  "officers"; 
the  Constitution  must  mean  this,  as  there 
would  be  no  need  of  a  provision  in  it  to  au- 
thorize the  Legislature  to  provide  for  mere 
employment 

[3]  Another  defense  against  the  award  of 
a  mandamus  is  that  chapter  33,  Acts  of  1908, 
is  unconstitutional,  because  it  deprives  the 
coimty  court  of  superintendence  and  admin- 
istration of  the  fiscal  affairs  of  the  county, 
contrary  to  section  24  of  article  8  of  the 
Constitution  (Code  1906,  p.  Ixxiv),  giving  such 
jurisdiction  to  the  county  court  The  act 
provides  that  the  State  Tax  Commissioner 
shall  be  ex  officio  the  chief  inspector  and  su- 
pervisor of  public  offices,  and  he  shall  have 
power  to  perform  the  duties  specified  In  the 
act  It  provides  that  he  shall  formulate, 
prescribe,  and  install  a  system  of  accountr 
ing  and  reporting  in  conformity  with  the 
provision  of  the  act,  which  shall  be  uniform 
for  all  public  offices  and  to  all  public  accounts 
of  the  same  class,  which  system  shall  exhib- 
it true  accounts  and  statements  of  all  pub- 
lic funds  collected,  received,  and  expended 
for  any  purpose  by  all  public  officers,  em- 
ployes or  other  persons.  The  accounts  must 
show  the  receipts,  use,  and  disposition  of  all 
money  and  public  property,  the  income  there- 
from, and  of  all  sources  of  public  Income,  and 
the  amounts  received  and  due  from  each 
source.  The  act  provides  that  separate  ac^ 
counts  be  kept  for  every  appropriation  or  fund 
made  or  levied  by  a  taxing  body,  and  pay- 
ments made  thereout,  and  various  other  pro- 
visions, calculated  to  show  and  account  for 
all  public  moneys  in  the  hands  of  public  of- 
ficers, and  exhibit  the  state  of  the  various 
funds.  We  do  not  realize  how  It  can  be  said 
that  the  keeping  of  such  accounts  takes 
away  the  jurisdiction  or  superintendence  of 
the  county  court  over  the  fiscal  affairs  of  the 
county.  The  act  does  not  make  such  account 
conclusive  either  on  the  county  or  the  officer. 
They  are  only  exhibits  or  statements  of  the 
public  money,  and,  instead  of  taking  away 
the  superintendence  of  the  county  court,  are 
helpful  to  it  as  basis,  guide,  or  light,  helpful 
to  the  county  court  In  its  regulation  or  ad- 
ministration of  such  affairs.  It  is  un  aid  to 
the  county  court;  it  is  to  further  the  exer- 
cise of  its  jurisdiction.    But,  aside  from  this. 
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the  Constitution,  whilst  It  gives  the  county 
court  superintendence  and  administration  of 
the  fiscal  afl!alrs  of  the  county,  yet  gives  It 
**under  such  regulation  as  may  be  prescribed 
by  law,"  thus  giving  the  Legislature  large 
power  to  direct,  regulate,  and  control  the 
exercise  of  the  Jurisdiction  of  the  county 
court  It  Is  quite  dlflacult  to  say  what  is  the 
limit  of  the  legislative  power  herein,  and  yet 
more  difficult  to  say  that  an  act  of  the  Legis- 
lature, simply  providing  a  system  of  bools- 
Iseeping  by  the  public  officers  handling  pub- 
lic money,  In  order  to  show  the  receipts  and 
disbursement  thereof,  deprives  the  county 
court  of  its  lawful  Jurisdiction  In  the  matter. 
This  act  Is  only  In  furtherance  of  the  Con- 
stitution, art  6,  8  27  (Code  1906,  p.  Ix),  which 
requires  the  Legislature  to  enact  and  enforce 
laws  requiring  sherlCTs  and  other  officers  col- 
lecting or  receiving  public  money  to  malse 
accounts  and  settlements  therefor.  That  is 
the  mandate  of  the  Constitution.  What  does 
this  act  do  but  provide  for  systematic  ac- 
counts for  public  money?  This  act  answers 
a  great  public  need,  and  Is  of  vital  Impor- 
tance to  the  people  to  secure  accountability 
for,  and  the  lawful  disposition  of,  public 
money.  We  can  hardly  conceive  of  any  leg- 
islation In  this  line  more  salutary  in  the  in- 
terest of  the  public.  We  can  hardly  conceive 
of  functions  more  valuable  and  necessary  and 
prudential  than  those  of  the  Tax  Commis- 
sioner under  this  act  We  can  hardly  con- 
ceive of  an  officer  whose  services,  well  per- 
formed, will  more  redound  to  the  public  ben- 
efit It  will  save  to  the  people  thousands 
and  thousands  of  dollars  of  their  money  from 
misappropriation  and  embezzlement 

Further,  as  to  the  claim  that  the  manda- 
mus aslsed  by  the  Tax  Commissioner  invades 
the  Jurisdiction  of  the  county  court,  I  remarlt 
that  this  mandamus  is  asked  under  sections 
2  and  5  of  chapter  33;  that  is,  to  require 
officers  to  ke^  accounts  according  to  the  sys- 
tem and  forms  presented  by  the  Tax  Commis- 
sioner under  section  2.  It  is  not  under  section 
7,  which  authorizes  the  Commissioner  to  re- 
quire an  audit  or  investigation  of  the  finan- 
cial affairs  of  public  office.  We  express  no 
opinion  as  to  such  audit.  Martin  v.  Tyler, 
4  N.  D.  278,  60  N.  W.  392,  25  L.  R.  A.  838, 
and  Bryant  v.  Robblns,  70  Wis.  259,  35  N.  W. 
545,  are  cited  by  Tetrick's  counsel.  So  far 
as  they  go,  they  sustain  the  position  above 
taken;  but  I  confess  they  are  not  authority 
for  us.  But  they  are  not  authority  against 
us.  They  hold  that  acts  establishing  a  coun- 
ty board  of  drainage  were  not  repugnant  to 
the  Constitution,  giving  county  commissioners 
superintendence  of  the  fiscal  county  affairs. 
They  so  hold  because  drainage  was  held  not 
a  fiscal  matter.  The  court  did  not  decide  the 
acts  void.  It  is  said  that  if  the  acts  bad  con- 
cerned fiscal  affairs  the  court  would  have 
held  them  void.  How  do  we  know?-  The 
cases  are  not  in  point  here.  No  pointed  au- 
thority is  shown  to  uphold  the  position  that 
chapter  33  takes  from  the  county  court  its 


powers.    We  do  not  think  80,  at  least  as  t:? 
this  mandamus. 

It  is  argued  that  chapter  33  la  unconstitu- 
tional, as  delegating  to  the  Tax  Commis- 
sioner and  the  board  of  public  works  legis- 
lative power,  and  thus  violates  that  well- 
known  principle  of  law  that  the  Legislature 
alone  can  enact  laws,  and  cannot  refer  It  to 
any  officer  to  do  so.  In  the  first  place,  I  will 
say  that  it  is  useless  in  this  case  to  enter 
upon  a  discussion  of  the  intricate  question 
of  when  an  act  is  open  to  this  objection,  for 
the  reason  is  plain  that  this  act  is  clearly  not 
within  that  principle.  The  argument  of 
counsel  is  that  this  act  does  not  take  effect 
without  the  action  of  the  Tax  Commission- 
er and  board  of  public  worliLS.  This  argu- 
ment rests  on  the  fact  that  the  act  directs 
the  Tax  Commissioner,  called  "Chief  Inspec- 
tor," to  formulate,  prescribe,  and  Install  a 
system  of  accounting  and  reporting  in  con- 
formity with  the  provisions  of  the  act  as  to 
public  funds  in  the  hands  of  officers,  and 
provides  that  the  system  formulated  by  the 
inspector,  before  it  becomes  effective,  must 
be  approved  by  the  board  of  public  works. 
From  that  provision  is  built  the  argument 
of  invalidity  of  the  act.  It  Is  at  once  suf- 
ficient to  reply  that  the  act  by  no  means  de- 
pends on  the  assent  or  discretion  of  the  in- 
spector or  board  of  public  works.  On  the 
contrary,  the  chapter  is  a  positive  enactment 
that  its  provisions,  directions,  and  require- 
ments shall  be  executed,  shall  be  law.  There 
is  no  shadow  to  justify  the  claim  that  the 
operation  of  the  law  shall  be  dependent  on 
the  will  of  the  Inspector  or  board.  Under 
its  own  provisions,  it  went  into  effect  Janu- 
ary 1,  1909,  without  any  reservation  or  con- 
dition that  the  inspector  or  board  should  ap- 
prove or  put  it  In  force.  It  is  true  that  it 
provides  that  the  inspector  shall  make  forms 
of  accounting  with  the  approval  of  the  board 
of  public  works;  but  it  leaves  no  discretion 
with  them  to  say  whether  they  will  or  wlU 
not  make  those  forms,  or  adopt  the  system 
of  accounting  prescribed  by  the  act  hut  on 
the  contrary,  commands  them  to  do  so.  If 
they  do  not  do  so,  they  disobey  the  command 
oi:  the  act  and  I  doubt  not  that  the  Govern- 
or, or  some  one,  could  compel  the  Inspector 
to  comply  with  the  act 

Is  it  possible  to  say  that  when  an  act  fixes 
duties  to  be  performed  by  public  officers 
it  is  unconstitutional  as  a  delegation  of  leg- 
islative power?  If  so,  how  many  laws  would 
fall?  That  is  all  that  is  contained  in  the 
question.  So  the  question  of  when  an  act 
is  void,  because  it  refers  its  going  into  effect 
to  some  other  officer  or  body,  really  does  not 
arise  in  this  case. 

If  the  taking  effect  of  this  act  were  de- 
pendent on  the  volition  or  action  of  the  in- 
spector, then  such  question  would  arise, 
and  then  we  would  meet  with  a  legion  of  de- 
cisions "every  which  way."  It  is  not  always 
the  case  that  such  a  provision  makes  the 
act  void.    Each  Instance  stands  on  its  own 
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legs.  In  State  v.  Butler,  105  Me.  91,  73  Atl. 
560,  24  L.  B.  A.  (N.  S.)  744,  18  Am.  ft  Eng. 
Ann.  Cas.  484,  and  note,  489,  will  be  found 
the  cases  on  this  subject  In  Halgh  v.  Bell, 
41  W.  Va.  19.  23  S.  B.  666,  31  L.  B.  A.  131, 
was  involved  an  act,  authorizing  the  county 
court,  ui)on  petition  of  voters,  to  put  in  oper- 
ation in  its  county  an  act  to  prevent  hogs 
from  running  at  large.  The  act  was  held 
constitutional.  In  Field  v.  Clark,  143  U.  S. 
649,  12  Sup.  Ct  495,  36  L.  Ed.  294,  was  pre- 
sented an  act  of  Congress,  providing  that 
upon  the  ascertainment  by  the  President  that 
certain  articles  exported  from  the  United 
States  were  charged  by  another  country  tar- 
iff, not  reciprocal,  but  unequal,  he  could  sus- 
pend a  provision  of  the  tariff  act,  allowing 
articles  from  that  country  to  come  in  free. 
The  provision  of  the  act  was  held  not  void 
as  delegating  legislative  power  to  the  Presi- 
dent. We  have  a  later  case  In  that  eminent 
court,  the  United  States  Supreme  Court — 
Union  Bridge  Co.  v.  United  States,  204  U.  S. 
364,  27  Sup.  Ct  367,  51  L.  Ed.  523.  The  act 
involved  conferred  on  the  Secretary  of  War 
power  to  say  when  a  bridge  over  a  navigable 
stream  constituted  an  obstruction,  and  the 
question  was  whether  that  feature  of  the 
act  made  it  obnoxious  to  the  claim  that  it 
delegated  legislative  function  to  the  Presi- 
dent, and  it  was  held  that  it  did  not  do  so. 
The  court  said  that:  "The  true  distinction 
is  between  the  delegation  of  power  to  make 
the  law,  which  involves  a  discretion  as  to 
what  it  shall  be,  and  conferring  authority  or 
discretion  as  to  its  execution,  to  be  exercised 
in  a  pursuance  of  the  law.  The  first  cannot 
be  done;  to  the  latter  there  can  be  no  objec- 
tions." The  court  said  that  half  the  stat- 
utes onf  our  books  are  in  the  alternative,  de- 
pending on  discretion  of  some  person  or  per- 
sons to  whom  is  confided  the  duty  of  de- 
termining whether  the  proper  occasion  exists 
for  executing  them;  but  that  it  would  not  be 
said  that  the  exercise  of  such  discretion  is 
the  making  of  the  law.  That  is  going  much 
further  than  we  have  to  go  in  this  case,  be- 
cause there  is  not  a  shade  of  discretion  l^ft 
by  this  act  in  the  inspector  to  say  whether 
or  not  the  act  shall  operate;  but  he  is  com- 
manded to  execute  it  Are  the  various  acts 
creating  railroad  commissions  to  fix  rates, 
or  enforce  rates  fixed  by  law,  unconstitution- 
al? In  fact  as  I  have  said  above,  the  con- 
tention in  this  case  would  almost  nullify  the 
Code,  on  the  ground  that  it  commits  duties 
to  be  performed  by  ofl^cers.  That  is  all  this 
act  does  as  to  the  inspector  and  board  of 
public  works.  It  simply  directs  them  to  ex- 
ecute it  I  refer  here  to  the  well-considered 
case  of  State  v.  Bailway  Co.,  76  Kan.  467, 
92  Pac.  606.  There  we  find  it  laid  dowa  that 
the  power  of  a  Legislature  to  delegate  merely 
administrative  functions  is  thoroughly  es- 
tablished, citing  Atlantic  Coast  Lin6  v.  N. 
Car.  Corp.,  206  U.  S.  1,  27  Sup.  Ct.  585,  51  L. 
Ed.  933.  There  we  find  it  laid  down  under 
m  host  of  authorities  that  the  Legislature 


may  not  delegate  its  strictly  legislative  pow- 
ers, but  it  may  delegate  authority  to  perform 
certain  functions  which  are  administrative 
in  character,  and  cannot  well  be  performed 
by  the  Legislature  itself.  Onr  act  simply 
leaves  It  to  those  officers  to  execute  the  act, 
as  many  other  statutes  do.  If  they  do  not 
perform  the  functions  which  the  act  pre- 
scribes, the  act  is  a  dead  letter  until  compli- 
ance with  it  shall  be  enforced;  but  they  must 
execute  it;  the  act  gives  them  no  discretion; 
the  act  is  a  law,  no  matter  what  they  do. 
But  I  need  not  have  gone  outside  of  our 
own  authority.  I  have  Just  met  with  the 
cases  of  Butter  y.  Sullivan,  25  W.  Va.  427, 
and  Bull  v.  Bead,  13  Grat  (Va.)  78.  In  the 
former  case,  an  act,  creating  a  municipal 
court  for  Huntington,  and  providing  that  the 
act  should  be  suspended  until  approved  by 
the  voters,  was  not  invalid  as  delegating 
legislative  power.  In  the  second  case,  it 
was  held  likewise  as  to  an  act  establishing 
a  system  of  free  schools  in  a  district  not  tp 
be  carried  into  effect  until  the  people  should 
approve  it 

The  Constitution  (article  6,  S  27)  requires 
the  Legislature'  to  enact  laws  requiring  of- 
ficers receiving  public  money  to  make  annual 
accounts  and  settlements.  Laws  have  al- 
ways existed  to  that  end.  The  Code  1906, 
§  33,  c.  39,  has  long  provided  that  clerks  of 
the  county  court  shall  keep  proper  accounts 
to  show  the  money  and  claims  due  to  the 
county,  which  are  to  be  accounted  for  to 
the  court,  showing  all  claims  placed  in 
the  hands  of  an  officer.  It  requires  him  to 
keep  a  record  touching  the  monefy  of  a  coun- 
ty. For  what  purpose?  In  order  that  the 
county  may  be  able  to  make  settlements, 
and  get  its  dues  from  sheriff  and  other  of- 
ficers. The  clerk  is  the  keeper  of  the  books 
and  accounts  of  the  county,  to  show  its  right 
The  Code,  in  section  32a'  Jit,  provides  that 
when  any  money  Is  paid  to  the  treasurer, 
except  taxes,  the  treasurer  shall  give  to  the 
person  paying  duplicate  receipts,  one  of 
which  shall  be  deposited  with  the  clerk,  who 
shall,  in  a  well-bound  book,  charge  the  treas- 
urer therewith,  and  filb  the  receipts  in  his 
office.  This  new  act  (chapter  ,33)  is  nothing 
more,  in  substance,  than  an  act  to  carry  out 
more  effectually  that  qld  legislation.  It  is 
only  an  act  to  assure  th^  accounting  for  pub- 
lic money.  The  statutes  always  made  pro- 
visions for  settlement  and  accounting  for 
public  money.  This  is  only  another  act  to 
more  efficiently  effectuate  that  end.  It  goes 
along  with  the  old  legislation.  It  contains 
no  new  idea.  It  simply  provides  new  means 
to  secure  accountability  in  the  fact  that  it 
sets  up  a  new  officer,  and  directs  him  to 
prescribe  a  system  of  accounts,  to  ascertain 
the  public  right  as  to  money  in  the  hands  of 
officers.  It  simply  directs  a  certain  officer 
to  act  in  the  matter  to  attain  the  end  sought 
by  the  statute.  It  cannot  be  said  that  it 
does  more  than  simply  authorize  a  public 
office]?  to  perform  certain  duties  to  carry  t^ils 
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and  other  statutes  in  pari  materia  into  exe- 
cution. The  Legislature  could  not  formulate 
a  system  of  accounts,  and  of  necessity  had 
to  commit  it  to  a  public  officer.  That  is  all 
the  act  does,  so  far  qb  It  is  involTed  in  this 
casa 

Chapter  33  Is  attacked  as  unconstitutional, 
on  the  theory  that  It  lessens  the  salary 
of  the  clerk  during  his  term  of  office.  We 
do  not  deem  it  requisite  to  discuss  this  mat- 
ter. We  simply  say  that  the  act  does  not  pre- 
tend to  deal  In  any  wise  with  salary.  It 
may  be  said  to  Impose  more  duties  on  the 
clerk;  but  the  Legislature  often  does  that, 
and  surely  can  do  so.  But  I  do  not  say  that 
it  does  impose  additional  duties,  since  the 
old  law  required  him  to  keep  practically  the 
same  accounts  required  by  the  new  act 
Doubtless  the  system  directed  by  this  act  Is 
more  methodical  than  the  former  process, 
and  Is  less  laborious,  and  surely  will  facil- 
itate settlement.  If  kept  as  the  inspector 
directs  It,  there  will  per  se  be  settlement 

Counsel  for  Tetrick  says  that  this  suit  can- 
not be  sustained,  as  there  is  no  warrant  for 
It  He  says  that  the  Tax  Commissioner  can- 
not sue  to  enforce  the  act  until  audit  of  an 
office  has  been  made,  and  a  report  of  the 
Investigation  has  been  filed  with  the  Commis- 
sioner and  the  taxing  body;  and  that  only 
when  such  reports  shall  show  misfeasance, 
malfeasance,  or  nonfeasance,  and  only  when 
the  proper  legal  authority  of  the  court,  the 
prosecuting  attorney,  falls  to  take  steps  to 
enforce  the  public  right,  can  the  Tax  Com- 
missioner sue  to  do  so.  Ttiat  proyislon  Is 
found  in  section  7 ;  that  applies  to  an  audit 
of  the  office.  We  are  not  dealing  with  that 
section  or  that  audit  The  plaintiff  in  this 
case  does  not  allege  anything  crooked  In  the 
discharge  of  duty  by  the  clerk,  save  his  fail- 
ure to  keep  his  accounts  according  to  the 
formula  prescribed  and  sent  to  him  by  the 
Tax  Commissioner.  Section  7  proYldes  a  suit 
by  the  Commissioner  after  an  audit  But  we 
have  the  case  before  us  of  a  failure  to  keep 
the  accounts  according  to  the  system  which 
the  Commissioner  prescribes.  Suppose  an 
officer  refuses  to  conform  to  the  system  dic- 
tated by  the  Tax  Commissioner  under  the 
act  Is  there  no  remedy?  We  cannot  think 
that  We  cannot  think  that  the  high  purpose 
of  this  enactment  Is  to  be  thus  frustrated. 
Who  is  to  exert  the  remedy?  We  think  it  is 
the  Tax  Commissioner.  We  deduce  this  from 
a  reading  of  the  act,  evidently  Intending  to 
vest  its  execution  In  tiiat  officer.  The  act'says 
he  shall  be  chief  Inspector  and  supervisor  of 
public  offices,  and  have  power  and  author- 
ity set  forth  in  the  act ;  and  section  2  com- 
mands him  to  prescribe  the  system  of  ac- 
counting. Does  it  Impose  this  duty,  and  yet 
give  no  authority  to  enforce  it?  He  has  im- 
plied authority  to  enforce  compliance  by  of- 
ficers with  the  duties  which  the  Commission- 
er shall  prescribe.     The  act  gives  no  suit, 


In  the  case  supposed,  to  any  other  officer. 
Public  rights  must  be  enforced  by  public 
agents.  The  Tax  Commissioner  Is  the  pub- 
lic agent  in  such  case  as  we  have  In  hand. 
We  think  be  has  such  an  interest  officially 
as  enables  him  to  ask  the  writ  of  mandamus. 

Is  It  necessary  to  Invoke  that  worn  prin- 
ciple of  law  that  a  court  approaches  such 
a  question  with  timidity,  and  must  take  a 
statute  as  constitutional,  unless  It  is  very 
plainly  repugnant  to  the  Constitution? 

But  for  the  fact  that  the  act  in  question 
is,  In  all  Its  parts,  a  very  Important  one,  and 
new,  and  the  elaborate  briefs  of  counsel, 
which,  on  both  sides,  evince  thought  and 
labor  and  ability,  and  have  been  very  help- 
ful to  the  court,  I  would  not  have  written 
so  much.  I  have  not  found  the  case  to  in- 
volve difficulty  in  decision. 

We  overrule  the  motion  to  quash  the  al- 
ternative writ  and  the  demurrer  to  It,  and 
retain  the  case  for  further  proceeding. 
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BLUE,  State  Tax  Com'r,  v.  SMITH, 

Sheriff. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  14,  19U.) 

(8yllahu$  hv  the  Court,) 

1.  States  ({  44*)  —  Creation  of  Offices- 
Constitutional  AND  Statutory  Provi- 
sions. 

The  Legislature  had  the  power  to  create 
the  office  of  State  Tax  Commissioner,  and  said 
office  is  not  in  violation  of  the  state  Cbnstita- 
tion. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  I  44.*] 

2.  States  (|  68*)  —  Creation  of  Officer— 
Constitutional  AND  Statutory  Provi- 
sions. 

Said  office  is  subordinate  in  the  executive 
department  of  the  state,  and  the  power  and 
duties  thereof  do  not  conffict  with  those  of  any 
office  created  by  the  state  Constitutioii. 

r£>d.  Note.— For  other  cases,  see  States,  Dec 
Dig.  I  6&*] 

3.  Constitutional  Law  (I  62*)— Distribu- 
tion of  Governmental  fower  —  Delega- 
tion OF  Legislative  Power. 

Chapter  33  of  Acts  Ex.  Sess.  1906  ^Code 
Supp.  1009,  c.  10b),  providing  for  an  uniform 
system  of  public  accounting,  and  appointing  the 
State  Tax  Commissioner  chief  inspector  and 
supervisor  of  public  offices,  and  authorizing  him 
to  prescribe  forms  for  the  keeping  of  accounts 
of  public  funds,  and,  after  having  sad^  fomiB 
approved  by  the  board  of  public  works,  making 
it  the  duty  of  every  public  officer  and  employ^  to 
keep  the  accounts  of  his  office  according  to  such 
prescribed  form,  does  not  empower  such  chief 
inspector  to  perform  a  legislative  function. 
Said  act  is  not  in  conflict  with  either  tiie  letter 
or  the  spirit  of  the  Constitution. 

[Ejd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  SS  94-102;  Dec  Dig.  |  62.*) 

Original  proceeding  by  Fred  O.  Blue,  State 
Tax  Commissioner,  for  mandamus  to  S.  P. 
Smith,  Sheriff  of  Kanawha  County.  Per- 
emptory writ  awarded. 
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L.  8.  Echols,  E.  R.  Klngsley,  and  Fred  O. 
Blue,  for  petitioner.  W.  Q.  Matbewa,  for 
respondent 

WILLIAMS,  P.  This  to  an  original  man- 
damus proceeding  by  Fred  O.  Blue,  State 
Tax  Commissioner,  and  ex  officio  chief  In- 
spector and  supervisor  of  public  offices, 
against  S.  P.  Smith,  sheriff  of  Kanawha 
county,  to  compel  him  to  keep  his  accounts 
of  the  public  funds  according  to  certain 
forms  of  public  accounting,  prescribed  by 
said  chief  Inspector  for  the  use  of  the  sher- 
iffs of  all  the  counties  of  the  state,  and  ap- 
proved by  the  board  of  public  works  on  the 
27th  of  May,  and  on  the  8th  of  July,  1910. 

On  the  filing  of  the  petition,  an  alternative 
writ  was  issued,  to  which  respondent  ap- 
peared and  demurred.  He  also  moved  to 
quash  said  writ,  and  at  the  same  time  made 
return  thereto.  To  sustain  the  demurrer. and 
motion  to  quash,  it  is  insisted  that  the  office 
of  State  Tax  Commissioner  was  created  in 
violation  of  the  state  Constitution,  and  is 
therefore  not  a  lawful  office,  and  confers  no 
power  on  the  Incumbent 

[1]  The  Legislature  has  the  inherent  pow- 
er to  create  the  office,  in  our  opinion,  unless 
there  is  an  express  or  a  necessarily  implied 
prohibition  upon  it  to  do  so,  contained  In  the 
Constitution.  Counsel  for  respondent  con- 
cedes this  to  be  the  law.  Looking  to  that  sol- 
emn document,  we  find  that  there  Is  certainly 
no  such  inhibition  expressed,  and  Instead  of 
finding  any  implied  restriction  upon  the 
power  of  the  Legislature  to  create  offices, 
we  find  that  section  8  of  article  4  (Code  1906, 
p.  llx),  expressly  authorizes  that  body,  even 
if  such  authorization  were  thought  to  be 
necessary,  to  prescribe  by  general  law  the 
terms  of  office,  powers,  duties,  and  compen- 
sation of  all  public  officers  and  agents,  and 
the  manner  in  which  they  shall  be  elected, 
appointed,  and  removed,  **ln  cases  not  pro- 
vided for  in  this  Constitution."  Section  8  of 
article  7  (Code  1906,  p.  Ixv)  prohibits  the 
Legislature  from  appointing  or  electing  any 
officers  (but  not  from  creating  offices),  and 
confers  upon  the  Qovemor  the  right  to  nom- 
inate, and,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  appoint,  not  only  offi- 
cers mentioned  in  the  Constitution,  the  man- 
ner of  whose  election  is  not  therein  provided 
for,  but  also  such  officers  as  "shall  l)e  created 
hy  law,**  This  is  certainly  as  clear  an  ex- 
press recognition  of  the  right  of  the  Legisla- 
ture to  create,  by  law,  other  officers  than 
those  named  In  the  Constitution,  as  it  is  a 
vesting  of  power  in  the  Governor,  acting  with 
the  advice  of  the  Senate  to  fill  such  offices 
by  appointment  after  they  are  created. 

[2]  The  Legishiture,  of  course,  cannot  cre- 
ate offices  which  will  conflict  with  or  cur- 
tail the  constitutional  powers  of  any  of  the 
offices  provided  for  by  the  Constitution.  But 
the  office  of  State  Tax  Commissioner  does 
not  do  so.  That  office  was  created  as  an  aid 
to  the  executive  department  in  the  adminis- 


tration of  the  laws  respecting  the  state's  rev- 
enues. The  Governor  has  the  power,  to- 
gether with  the  Senate,  to  fill  it  and  the 
Governor  alone  has  power  to  declare  it  va- 
cant The  State  Tax  Commissioner  is  a 
subordinate  office  In  the  executive  depart- 
ment; the  incumbent  may  be  removed  by  the 
chief  executive  at  his  will.  EUs  powers  and 
duties  are  purely  ministerial,  and  do  not  in 
any  manner  conflict  with  those  of  any  other 
office  created  by  the  Constitution.  Our  con- 
clusion is  that  the  Legislature  had  the  power 
to  create  the  office  of  State  Tax  Commission- 
er, and  that  the  office  is  lawfully  constituted. 

It  is  not  necessary  that  I  should  enter 
upon  an  extended  discussion  of  this  question, 
because  we  have  to-day  decided  the  same 
point  raised  in  the  case  of  Blue,  State  Tax 
Commissioner,  v.  Tetrick,  Clerk,  72  S.  B.  1083, 
and  I  am  content  to  refer  to  the  very  able 
discussion  of  the  subject  In  the  opinion  pre- 
pared by  Judge  Brannon  In  that  case.  The 
reasons  which  he  there  assigns  for  holding 
the  office  to  be  lawfully  created  apply  with 
equal  force  here.  We  are  too  much  burdened 
with  worlc,  and  too  much  pressed  for  time, 
to  Justify  a  repetition  of  reasons  for  repeated 
decisions  of  the  same  questions,  especially 
when  made  at  the  same  time,  and  so  well 
considered  as  In  the  opinion  in  that  case. 

[3]  The  unconstitutionality  of  chapter  33, 
Acts  1908  (Code  Supp.  1909,  c.  10b),  was  not 
discussed  by  counsel  in  this  case;  still  it  may 
be  regarded  as  having  been  raised  by  the 
demurrer.  But  we  have  no  doubt  concerning  , 
the  constitutionality  of  that  act  and  hold 
it  constitutional  and  valid,  and  I  again  refer 
to  the  opinion  prepared  by  Judge  Brannon, 
in  the  case  above  cited,  for  the  reasons  in 
support  of  our  opinion  sustaining  the  act 

By  that  act,  the  Legislature  made  the 
State  Tax  Commissioner  ex  officio  chief  in- 
spector and  supervisor  over  public  offices, 
and  Imposed  upon  him  duties,  power,  and 
authority,  in  addition  to  those  conferred  upon 
him  by  chapter  4,  Acts  1904  (Code  1906,  c. 
29),  which  was  the  act  creating  the  office  of 
State  Tax  Commissioner.  Chapter  33,  Acts 
1908,  was  enacted  for  the  purpose  of  secur- 
ing a  uniform  system  of  keeping  the  accounts 
of  public  funds  of  the  state  and  its  political 
subdivisions.  It  authorizes  the  chief  in- 
spector to  prescribe  and  install  a  system  of 
accounting  and  reporting  which  shall  be  uni- 
form for  all  public  offices  and  for  all  public 
accounts  of  the  same  class.  It  provides  that 
when  such  system  is  formulated  by  him  it 
shall  then  be  submitted  to  the  board  of  pub- 
lic works  for  its  Inspection  and  approval  be- 
fore it  becomes  operative.  The  act  Itself 
became  effective  on  the  1st  of  January,  1909. 
The  chief  inspector  did  prescribe  forms  for 
the  keeping  of  accounts  of  all  puMlc  moneys, 
for  the  use  of  the  sheriffs  of  the  various 
counties  of  the  state.  On  the  forms  there  are 
columns  for  keeping  the  accounts  of  the  va- 
rious funds  which  the  sheriff  receives  from 
all  the  different  sources  provided  for  by  Uw, 
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and  also  colnmns  for  noting  the  time  It 
was  received,  and  columns  for  noting  the 
times  and  purposes  for  which  it  was  dis- 
bursed. Said  form  was  submitted  to  the 
board  of  public  works,  and  was  approved  by 
it  on  the  27th  of  May,  and  on  the  8th  of 
July,  1910.  At  the  same  time,  the  chief  in- 
spector also  submitted  to  the  board  of  public 
works  printed  Instructions  and  explanations. 
Intended  to  guide  the  sheriffs  in  the  use  of 
said  prescribed  forms  and  they  were  also  ap- 
proved. 

The  alternative  writ  charges  that  respond- 
ent has  not  kept,  and  that  he  is  not  now 
keeping,  his  public  accounts  in  the  manner 
which  he  was  required  to  do  according  to  the 
aforesaid  forms  and  instructions.  Respond- 
ent does  not  deny  this  charge;  but  he  insists 
in  his  return  that  the  system  prescribed  is 
complicated  and  difficult  to  understand  and 
to  follow.  We  do  not  think  so;  neither 
would  it  furnish  a  good  excuse  for  noncom- 
pliance, if  it  were  so.  True  there  are  many 
different  accounts  for  the  sheriff  to  keep; 
but  there  are  also  many  different  purposes 
for  which  the  public  funds,  handled  by  him, 
are  to  be  used.  It  may  be  true  that  the  sys- 
tem imposes  some  extra  labor  upon  the  sher- 
iff, and  perhaps  may  require  some  addition- 
al clerical  assistance  in  his  office,  not  neces- 
sary under  the  old  law.  But  the  law  was 
passed  In  February,  1008,  and  was  to  take 
effect  the  1st  of  January,  1909,  and  respond- 
ent must  have  known  of  the  law  before  he 
was  elected.  Hence  it  cannot  be  said  to 
have  the  effect  to  decrease  the  emoluments 
of  his  office  during  his  term,  by  making  it 
necessary  for  him  to  employ  additional 
clerks,  because  the  law  took  effect  at  the 
same  time  he  took  office.  The  system  pre- 
scribed may  require  the  keeping  of  more 
separate  accounts  of  the  receipts  and  dis- 
bursements of  the  several  public  funds  which 


are  handled  by  the  sheriff  than  he  has  here- 
tofore been  accustomed  to  keep,  but  the  sys- 
tem is  not  complicated;  neither  does  it  seem 
to  us  difficult  to  understand.  It  is  useful 
and  valuable,  in  that  It  furnishes  daily  bal- 
ances of  each  particular  fund  which  he  col- 
lects and  disburses,  and  operates  automat- 
ically as  a  settlement  of  his  accounts  of 
all  the  various  funds.  The  new  system  may 
occasion  a  little  more  trouble  and  labor  to 
keep  the  accounts,  but  it  will  occasion  vastly 
less  in  making  the  sheriff*s  annual  settle- 
ments. 

It  is  true  that  at  the  time  the  application 
was  made  for  the  alternative  writ  property 
taxes,  assessed  for  the  fiscal  year  1911,  were 
not  due  and  payable,  and  none  had  been 
collected.  It  would  be  expected  that  re- 
spondent's accounts  would  be  blank  as  to 
such  taxes.  But  liquor  license  taxes  are  pay- 
able, under  the  law,  the  1st  of  July  of  each 
year,  and  respondent  admits  that  he  has 
collected  many  thousands  of  dollars  of  liquor 
license  taxes,  and  that  he  has  not  kept  an 
account  of  them  in  the  form  prescribed  and 
furnished  him  by  the  chief  Inspector;  but 
he  avers  that  he  has  kept  a  separate  and 
distinct  record  of  such  taxes  in  a  ledger,  or 
cashbook,  which  he  keeps  for  that  purpose. 

He  also  admits  that  he  has  not  kept  fines 
received  by  him  from  justices  of  the  peace 
in  the  manner  provided  by  the  prescribed 
form,  but  avers  that  he  has  kept  an  account 
of  said  fines  in  a  separate  ledger.  He  makes 
the  same  admission  and  allegation  with 
respect  to  his  accounts  of  fines  received  by 
him,  which  have  been  Imposed  upon  offend- 
ers against  the  law  by  the  criminal  and  the 
circuit  courts.  These  admissions  show  a 
noncompliance  with  the  law  relating  to  the 
uniform  keeping  of  public  accounts,  and  jus> 
tify  the  awarding  of  the  peremptory  writ, 
which  will  be  awarded. 
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STATE}  V.  FRANCIS. 

(Snpreme  Court  of  North  CaroliiUL     Dec.  13, 

1911.) 

1.  Cbiminal  Law  (8  970*)— Arbest  of  Judo- 

ME N'T— DfiFBCn V«    INDICTMENT. 

To  arrest  a  judgment  after  verdict  of 
cuilty,  the  indictment  must  be  so  defective  that 
judgment  cannot  be  pronounced  on  it. 

[Bd.  Note.-^ror  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2^5-2462;  Dec.  Dig.  S 
970.*] 

2.  CanfiNAL  Law  (|  970*)— Arbest  of  Judg- 
ment—Defbctivs  iNDICniENT. 

The  caption  of  an  indictment  is  no  part  of 
it,  and  the  omission  in  the  caption  of  the  coun- 
ty in  which  the  indictment  was  found  Is  not 
ground  for  arrest  of  judgment. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2445-2462;  Dec.  Dig.  S 
970.*] 

3.  Criminal  Law  ({  970*)— Arrest  of  Judg- 
ment—Defective Indictment. 

The  failure  to  insert  in  the  caption  of  the 
indictment  the  term  of  court  at  which  it  was 
returned  is  not  ground  for  arrest  of  judgment, 
especially  where  the  record  shows  that  the  in- 
dictment was  returned  at  a  specified  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  970.*] 

4.  Criminal  Law  (5  970*)- Arrest  of  Judg- 
ment—Indictment—Requisites. 

Time  is  not  of  the  essence  of  the  offense 
of  unlawfully  manufacturim^  spirituous  liquor, 
and,  under  Revisal  1905,  S  3255,  providing  that 
no  judgment  shall  be  stayed  for  the  failure  of 
the  indictment  to  state  the  time  of  the  com- 
mission of  the  offense,  an  indictment  need  not 
state  the  time  of  the  commission  of  the  offense 
to  support  it  against  a  motion  in  arrest. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  970.*] 

5.  Intoxicating  Liquors  (|  224*)- Unlaw- 
fully Manufacturing  Spirituous  Liq- 
uors—Prosecution— Evidence. 

The  state  on  a  trial  for  the  unlawful  man- 
ufacture of  spirituous  liquor  must  show  that 
the  offense  was  committed  within  two  years. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  224.*! 

6.  Criminal  Law  (S  968*)— Arrest  of  Judg- 
ment—E^^idencs — Instructions. 

The  failure  of  the  state  to  show  that  the 
offense  of  unlawfully  manufacturing  spirituous 
liquors  was  committed  within  two  years  should 
be  taken  advantage  of  by  accused  by  a  request- 
ed instruction,  and  is  not  available  in  arrest  of 
judgment 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2437 ;    Dec.  Dig.  S  968.*] 

Appeal  from  Superior  Court,  McDowell 
County;   Long,  Judge. 

James  Francis  was  convicted  of  unlawful- 
ly manufacturing  spirituous  liquors,  and  he 
appeals.    Affirmed. 

After  verdict  defendants  moved  in  arrest 
of  judgment     The  bill  Is  as  follows: 

"State  of  North  Carolina,  Coun- 
ty.     Superior    Court,    Term,    191 — . 

The  jurors  for  the  state,  upon  their  oaths. 
do  present  that  Jim  Francis,  Loge  Francis, 

Ben  Francis,  late  of  the  county  of  

on  the day  of 1  with  force  and 

arms,  at  and  in  the  county  aforesaid,  un- 
lawfully and  wilfully  manufacture  and  make 


spirituous  liquors,  against  the  form  of  the 
statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  state. 
Johnson,  Solicitor.  No.  70.  State  v.  Jim 
Francis,  Loge  Frauds,  Ben  Francis.  In- 
dictment, making  liquor.  Witnesses:  Alex- 
ander Crawley,*  J.  A.  Lughrldge,*  J.  P. 
Ray.*  Those  marked  ♦  sworn  by  the  under- 
signed, foreman,  and  examined  before  the 
grand  Jury,  and  this  bill  found  'A  true  bill.* 
C.  C.  Burgin,  Foreman  of  the  Grand  Jury. 
•*This  bill  was  returned  into  open  court 
at  February  term,  1911,  by  C.  C.  Burgin, 
foreman  of  the  grand  jury*     Thos.  Morris, 

c.  s.  c 

The  court  overruled  the  motion,  and  pro- 
nounced Judgment. 

D.  F.  Morrow,  for  appellant  T.  W.  Bick- 
ett,  Atty.  Gen.,  and  Geo.  L.  Jones,  Asst  Atty. 
Gen.,  for  the  State. 

BROWN,  J.  It  Is  much  the  best  that 
solicitors  should  fill  in  the  blanks  in  the  print- 
ed forms  of  indictment.  It  expedites  the  ad- 
ministration of  the  criminal  law,  and  pre- 
vents such  appeals  as  this.  Had  the  defend- 
ant' moved  to  quash  this  bill  or  for  a  bill  of 
particulars  to  supply  him  with  any  needed 
information,  it  is  probable  the  one  motion  or 
the  other  would  have  been  allowed.  The  de- 
fendant has  not  been  taken  at  any  disadvan- 
tage, for  he  allowed  the  trial  to  proceed  and 
attacked  the  bill  only  after  he  bad  been  con- 
victed. 

[1]  To  arrest  the  Judgment,  it  must  ^v 
pear  that  the  bill  is  so  defective  that  Judg- 
ment cannot  be  pronounced  upon  it. 

[2]  The  fact  that  the  county  in  which  the 
bill  of  indictment  was  found  does  not  appear 
in  the  caption  of  the  indictment  does  not 
constitute  ground  for  arresting  the  Judgment 
State  V.  Wasden,  4  N.  C.  596;  State  v.  Brick- 
ell,  8  N.  C.  354;  State  v.  Lane,  26  N.  C.  121; 
State  v.  Dula,  61  N.  C.  441;  State  v.  Sprin- 
kle, 65  N.  C.  463;  State  v.  Williamson,  81  N. 
C.  541;  State  v.  Arnold,  107  N.  C.  864,  11 
S.  E.  990.  The  caption  is  no  part  of  the 
Indictment,  and  its  omission  is  no  ground  for 
arresting  Judgment  State  v.  Arnold,  107 
N.  C.  864,  11  S.  E.  990,  and  cases  cited. 

[8]  The  term  of  the  court  being  a  part  of 
the  caption  of  the  bill,  the  failure  to  insert  it 
is  no  ground  for  arresting  Judgment  Be- 
sides, the  records  of  the  superior  court  of 
McDowell  county  embodied  in  the  transcript 
of  appeal  sent  to  this  court  show  that  the 
bill  was  returned  a  true  bill  mt  February 
term,  1911. 

[4]  Time  is  not  of  the  essence  of  the  of- 
fense charged  in  the  bill,  and  it  was  not  nec- 
essary to  allege  the  time  at  which  the  offense 
was  committed.  Revisal,  3255;  State  v.  Cau- 
dle, 63  N.  C.  30;  State  v.  Taylor,  83  N.  C 
601;  State  v.  Peters,  107  N.  C.  876,  12  S.  E. 
74. 

[6,  6]  The  burden  of  proof  is  on  the  state 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
72  S.E.— 66 
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to  show  that  the  offense  was  committed  with- 
in two  years,  and  a  failure  to  make  such 
proof  should  be  taken  advantage  of  by  the 
defendant  by  a  request  to  instruct  the  jury. 
State  V.  Carpenter,  74  N.  C.  230;  State  ▼• 
Holder,  133  N.  G.  709,  45  S.  E.  862. 

The  bill,  while  defectiye  in  form,  is  suffi- 
cieaat  to  sustain  the  judgment  of  the  court 

Affirmed. 

(167  N.  C.  238) 

HARDEN  y.  CHESAPEAKE  &  O.  BT.  CO. 

et  aL 

(Supreme  Ck>urt  of  North  Carolina.     Not.  22, 

1911.) 

1.  Carriebs  ({  205*)— Live  ^tock— Liabiutt. 

Carriers  of  live  stock  receive  and  bold  the 
same  as  common  carriers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ${  918,  920,  923 ;   Dec.  Dig.  S  205.*} 

2.  Carriers  (§  216*)— Live  Stock- Liabilitt. 

Carriers  of  live  stock  do  not  insure  against 
Injuries  arising  from  the  natural  yices  and 
propensities  of  the  animals. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  929;   Dec  Dig.  §  216.*] 

S.  Carkibrs  (§§  209,  211,  216*)— Liyc  Stock— 

DuTT  OF  Carriers. 

A  carrier  of  live  stock  must  provide  suita- 
ble and  adequate  cars  for  the  care  and  pres- 
ervation of  the  stock  during  transportation, 
and  must  afford  proper  facilities  for  having 
them  watered  and  attended  to,  and  make  prop- 
er provision  for  them  respecting  peculiar  traits 
or  conditions  of  which  it  has  notice,  and  espe- 
cially when  the  carrier  makes  stipulations  in 
regard  to  such  conditions. 

[E)d.  Note.—J^or  other  cases,  see  Carriers, 
Cent.  Dig.  II  925,  928,  929;  Dec.  Dig.  §§  209, 
211,  216.*] 

4.  CARUBRa  (I  228*)  — Ljvb  Stock  — Action 
roB  Injury— Neolioence— Evidence— SuF- 

KCIENCT. 

Evidence,  in  an  action  against  a  rail- 
road company  for  injury  to  live  stock,  held  to 
warrant  a  finding  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |  960 ;  Dec.  Dig.  {  228.*] 

5.  Carriers   (|  218*)— Live   Stock— Lekxta- 
tion  of  LaABiLirr— Validity. 

Stipulation  ib  a  live  stock  shipment  con- 
tract, limiting  the  carrier's  liability  for  negli- 
gence to  an  inadequate  valuation,  without  good- 
xaith  intent  to  arrive  at  the  actual  value,  is 
unenforceable,  though  the  classification  and 
rate  made  in  the  bill  of  lading  has  been  ap- 
proved by  the  Interstate  Commerce  Commis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  933-939;    Dec.  Dig.  |  218.*] 

6.  Evidence    (|    80*)— Pbesumptionb— Laws 
OF  Other  States. 

In  the  absence  of  evidence  to  the  contrary, 
a  doctrine,  derived  from  the  common  law,  pre- 
vailing in  the  state  is  presumed  to  obtain  m  a 
sister  state. 

[Ed.  Note.— For  other  cases,  see  E3vidence, 
Ont  Dig.  I  101;  Dec.  Dig.  |  80;*  Common 
Law,  Cent.  Dig.  ||  14-16.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Whedbee,  Judge. 

Action  by  C^rge  M.  Harden  against  the 
Chesapeake  &  Ohio  Railway  Company  and 


another.     Judgment  for  plaintiff,  and  the 
named  defendant  appeals.    Affirmed. 

Civil  action  to  recover  for  damages  to  live 
stock,  shipped  by  plaintiff  over  the  lines  of 
defendant  companies.  On  the  trial,  it  ap- 
peared that  plaintiffs,  having  purchased  a 
number  of  standard  bred  horses.  In  Febm- 
aryi  1910,  shipped  same  over  lines  of  defend- 
ant companies  from  Lexington,  Ky.,  over  the 
Chesapeake  &  Ohio  Road,  to  Lynchburg,  Va., 
and  from  that  point  over  the  Southern  to 
Greensboro,  N.  C.  There  was  evidence,  on 
the  part  of  plaintiff,  tending  to  show  that 
plaintiff,  during  the  negotiations  for  ship- 
ment, informed  the  agent  of  the  Chesapeake 
&  Ohio  Road  that  the  horses  were  a  high- 
priced  lot,  and  that  one  was  a  staUlon,  about 
three  years  old;  that  the  natural  propensitiee 
of  a  stallion  of  that  age,  and  of  this  one, 
were  such  that  it  was  dangerous  to  turn  him 
in  with  the  other  stock,  and  that  defendant 
(the  Chesapeake  &  Ohio  Road),  on  being  in- 
formed that  such  an  animal  was  in  the  lot, 
undertook  and  agreed  to  have  him  securely 
boxed  off  from  the  others;  that  this  was  done 
in  such  a  negligent  manner  that  when  the 
car  reached  Xiynchburg  this  partition  or  stall 
was  entirely  down,  allowing  all  the  stock  to 
mingle  together.  The  agent  of  the  Chesa- 
peake &  Ohio,  describing  the  manner  in 
which  it  had  been  first  constructed,  spoke 
of  it  as  a  "sorry  job,"  and,  owing  to  this  fact 
and  the  condition  of  the  car,  the  Southern 
Railroad  refused  to  receive  the  stock  at 
Lynchburg  until  the  car  was  repaired  and 
the  conditions  corrected;  that  this  was  done 
by  the  agent  of  the  Chesapeake  &  Ohio,  and 
the  stall  securely  built,  but,  in  replacing  the 
horses  in  the  car,  said  agent  put  in  the  box 
stall  one  of  them  which  had  already  been 
hurt,  and  turned  the  stallion  in  with  the  oth- 
ers, and  with  the  result  that,  when  the  stock 
arrived  at  Greensboro,  they  were  bitten  and 
kicked  until  one  of  them  died  of  his  injuries, 
and  others  badly  damaged  to  the  amount  of 
$1,160;  that  of  this  damage  $460  was  done 
to  the  horses  of  another  shipper,  and  the 
damage  done  to  plaintiff's  horses,  attributa- 
ble to  defendants  negligence,  amounted  to 
$710.  There  was  allegation  with  evidence  on 
part  of  defendant,  tending  to  show  that  de- 
fendant, the  Chesapeake  &  Ohio  Railroad, 
had.  only  made  a  rate  as  far  as  Lynchburg, 
the  shipment  from  that  point  being  over  the 
lines  of  the  Southern  Railway ;  that  the  de- 
fendant, the  Chesapeake  &  Ohio  Railroad, 
had  not  undertaken  to  box  off  the  stallion, 
and  was  guilty  of  no  negligence  in  that  re- 
spect Defendant  further  introduced  and 
relied  upon  the  written  contract  of  shipment, 
or  bill  of  lading,  in  which  it  was  stipulated, 
in  effect,  and  as  relevant  to  the  inquiry,  that, 
in  consideration  of  a  reduced  freight  rate, 
the  Chesapeake  ft  Ohio  Railroad  was  only 
to  be  chargeable  for  injuries  arising  from  Its 


*For  otber  cmaes  sm  same  topic  and  section  NUtt BER  in  Dec.  Dig.  4k  Am.  Dig.  Key  No.  Seriei  ft  Rop'r  Indexes 
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gross  negligence,  and,  on  the  question  of 
value,  that  In  case  of  any  Injuries  to  the 
stock,  for  -which  said  company  was  responsi- 
ble, under  the  contract,  the  amount  of  recov- 
ery should  in  no  case  exceed  $75  for  each 
horse,  mule,  stallion,  or  jack,  $30  for  each 
cow,  steer,  or  bull,  and  $5  for  each  other  ani- 
mal; and  the  agent  testified  that  this  was  an 
old  printed  form,  and  the  value  ($7S)  hav- 
ing been  changed  to  $100  by  subsequent  reg- 
ulations of  the  company,  he  Inserted  the  $100 
In  lieu  of  the  $75,  and  that  by  this  classifica- 
tion and  rating  the  plaintiff  saved  several 
hundred  dollars  In  freight  charges.  There 
was  testimony,  also,  for  defendant  that  the 
classification  and  freight  rate  In  this  Instance 
was  In  accord  with  a  regulation  made  and 
approved  by  the  Interstate  Commerce  Com- 
mission. The  judge  charged  the  jury,  and 
on  issues  submitted  they  rendered  the  fol- 
lowing verdict: 

"(1)  Was  the  plaintiff's  property  injured 
by  the  negligence  of  the  defendant,  the 
Southern  Railway  Company  as  alleged  In  the 
complaint?    Answer:  No. 

"(2)  Was  the  plaintiff's  property  Injured 
by  the  negligence  of  the  defendant,  the  Ches- 
apeake A  Ohio  Railway  Company,  as  alleged 
in  the  complaint?    Answer:  Yes. 

"(3)  What  damages  is  plaintiff  entitled  to 
recover  from  the  Southern  Railway  Com- 
pany?   Answer:  None. 

"(4)  What  damages  is  plaintiff  entitled  to 
recover  from  the  Chesapeake  &  Ohio  Railway 
Company?    Answer:  $710." 

Judgment  on  verdict  for  plaintiff,  and  de- 
fendant Chesapeake  &  Ohio  Railroad  except- 
ed and  appealed. 

Aycock  &  Winston,  for  appellant  Annl- 
stead,  Jones  &  Son,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1,  21  It  is  very  generally  held  that 
railroad  companies  receiving  live  stock  for 
shipment  take  and  hold  them  as  common 
carriers,  and,  as  a  rule,  are  chargeable  with 
the  duties  of  such  carriers  concerning  them. 
There  is  a  recognized  limitation  on  the  ob- 
ligations of  common  carriers,  in  reference  to 
live  stock,  to  the  effect  that  they  are  not  con- 
sidered as  insurers  of  such  property  against 
injuries  arising  from  the  natural  or  proper 
vices  or  the  inherent  nature  and  propensities 
of  the  animals  themselves,  or  from  the  'M- 
tallty  of  the  freight,"  as  it  is  sometimes  ex- 
pressed, unless  the  injuries  from  such  source 
are  attributable.  In  whole  or  In  part,  to  the 
carrier's  negligence.  The  general  principle, 
with  its  recognized  modifications,  Is  very 
well  stated  in  Moore  on  Carriers,  p.  486,  as 
follows :  "Carriers  of  live  stock  are  common 
carriers,  subject  to  all  the  duties,  responsi- 
bilities, and  liabilities,  and  entitled  to  all 
the  rights  and  privileges,  of  a  common  car- 
rier of  merchandise  or  other  inanimate  prop- 
erty, save  in  one  Important  respect  While 
common  carriers  are  insurers  of  inanimate 
property  against  all  loss  and  damage,  except 


such  as  is  inevitable  or  attributable  to  the 
act  of  God,  or  caused  by  public  enemies,  and 
except  that  they  are  not  held  liable  for  loss- 
es which  result  from  the  inherent  and  in- 
trinsic qualities  of  the  goods  carried  by 
them,  as  carriers  of  live  stock,  they  are  not 
insurers  of  animals  against  injuries  arising 
from  or  attributable  to  the  natural  or  proper 
vices,  or  the  inherent  nature,  propensities, 
and  habits,  of  the  animals  themselves,  and 
which  could  not  be  prevented  by  foresight, 
vigilance;  and  care;"  and  in  Hale  on  Bail- 
ments and  Carriers,  it  Is  said:  "Carriers  of 
live  stock  are  common  carriers  wherever  car- 
riers of  other  goods  would  be ;  but  they  are 
not  liable,  in  the  absence  of  negligence,  for 
such  injuries  as  occur  in  consequence  of  the 
vitality  of  the  freight,"  and  these  statements 
will  be  found  to  accord  with  the  great  weight 
of  authority.  Selby  v.  Railroad  Co.,  113  N. 
C.  602,  18  S.  B.  88,  37  Am.  St  Rep.  635 ;  Cov- 
ington Stock  Goods  V.  Keith,  130  U.  S.  128, 
11  Sup.  Ct  460,  35  L.  Ed.  73;  McCune  v. 
Railroad  Co.,  52  Iowa,  600,  3  N.  W.  615; 
Clark  V.  Railroad  Co.,  14  N.  T.  570,  67  Am. 
Dec.  205;  Elliott  on  Railroads,  |  1548; 
Hutchinson  on  Carriers  (3d  Ed.)  §  330. 

[8]  Accordingly,  carriers.  In  the  proper 
performance  of  their  duties,  are  required  to 
provide  suitable  and  adequate  cars  for  the 
care  and  preservation  of  live  stock  during 
their  carriage,  and  to  afford  proper  facilities 
for  having  them  watered  and  attended  to, 
and  to  make  proper  provision  for  them  in 
reference  to  peculiar  traits  or  conditions  of 
which  they  have  notice,  and  especially  when 
the  carrier  makes  stipulations  in  reference 
to  such  conditions.  Klnnick  Bros.  v.  Rail- 
road Co.,  69  Iowa,  665,  29  N.  W.  772 ;  Haynes 
V.  Railroad  Co.,  54  Mo.  App.  582;  Sturgeon 
V.  Railroad  Co.^  65  Mo.  6CHd ;  Indianapolis  & 
C.  R.  R.  V.  Allen,  81  Ind.  894;  Smith  v.  New 
Haven,  etc.,  itailroad,  12  AUen  (Mass.)  531, 
90  Am.  Dec.  166;  Shaw  v.  Great  Southern 
R.  R.  Co.,  L.  R.  1,  vol.  8,  p.  10  a881-82); 
Hutchinson  on  Carriers  (8d  Ed.)  |$  342,  343, 
and  636 ;  Moore  on  Carriers,  p.  498,  {  3. 

[4,  6]  There  was  ample  evidence  on  part  of 
plaintiff  tending  to  establish  a  breach  of  du- 
ty on  the  part  of  the  Chesapeake  &  Ohio 
Railroad  Company,  and  justifying  the  ver- 
dict that  the  stock  was  injured  by  the  neg- 
ligence of  said  company.  The  agent  of  that 
road,  testifying  for  defendant  In  reference 
to  the  original  construction  of  the  stall,  said 
it  was  "a  sorry  job,"  and  when  he  had  caus- 
ed It  to  be  rebuilt  at  Lynchburg,  he  put  the 
wrong  horse  Into  it  and  turned  the  stallion 
in  with  the  other  horses.  This  being  true,  it 
is  well  established  with  us  that  "a  common 
carrier,  in  its  contract  of  shipment,  cannot 
stipulate  against  recovery  for  loss  or  dam- 
age occasioned  by  its  own  negligence,  and  it 
can  make  no  such  stipulation  against  total 
or  partial  loss."  Stringfleld  v.  Railroad  CJo., 
152  N.  C.  128,  67  S.  E.  333.  citing  McConnell 
V.  Railroad  Co.,  144  N.  C.  90,  56  S.  B.  559; 
Everett  v.  Railroad  Co.»  138  N.  C  71»  60  S. 
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E.  557,  1  L.  R,  a:  (N.  S.)  985;  Capehart  v. 
Railroad  Co.,  81  N.  C.  438,  31  Am.  Rep.  505; 
Parker  v.  Railroad  Co.,  133  N.  C,  335.  45  S. 
E.  658,  63  L.  R.  A.  827 ;  Calderon  v.  Steam- 
ship Co.,  170  U.  S.  272.  18  Sup.  Ct  588,  42 
L.  Ed.  1033;  Railway  v.  Solan,  169  U.  S.  135, 
18  Sup.  Ct  289,  42  L.  Ed.  688 ;  Railway  v. 
Lockwood,  84  U.  S.  357,  21  L.  Ed.  627 ;  Moul- 
ton  V.  Railway,  31  Minn.  85,  16  N.  W.  497, 
47  Am.  Rep.  781,  and  numerous  other  deci- 
sions. 

There  are  cases  which  hold  that  the  act 
of  defendant,  in  turning  the  stallion  in  with 
the  other  stock,  would  be  an  act  of  gross 
negligence,  and  so  expressly  within  the  terms 
of  the  agreement,  but,  without  reference  to 
this  aspect  of  the  evidence,  under  the  doc- 
trine as  it  prevails  in  this  Jurisdiction,  this 
stipulation  is  entirely  void  as  against  public 
policy,  or  in  any  event  can  only  operate  to 
relieve  them  from  liability  as  insurers,  which 
is  perhaps  the  correct  interpretation  of  the 
words.  And  on  the  facts  in  evidence  this 
same  principle,  which  avoids  stipulations 
against  recovery  for  negligence  on  the  part 
of  the  carrier,  should  obtain  in  reference  to 
the  clause  in  the  bill  of  lading,  restricting 
the  amount,  where  the  recovery  is  had  on 
that  ground.  Speaking  of  this  question  in 
Everett's  Case,  the  court  said:  ''It  would  be 
an  idle  thing  for  the  courts  to  declare  the 
principle  that  contracts  for  total  exemption 
from  such  loss  are  subversive  of  public  pol- 
icy and  void,  and,  at  the  same  time  permit 
and  uphold  a  partial  limitation  which  could 
avail  to  prevent  anything  like  adequate  or 
substantial  recovery  by  the  shipper." 

In  the  present  case  it  appears  that  this 
was  a  high-priced  lot  of  horses,  and  the 
agent  of  the  initial  carrier  was  informed  of 
this  fact;  that  the  value  was  inserted  by 
the  agent  in  a  printed  formula  according  to 
a  predetermined,  Inadequate  valuation,  and 
that  there  was  no  intent  or  effort  to  fix  upon 
the  true  value  of  the  shipment,  or  to  ap- 
proximate it  under  any  conditions  sanctioned 
or  permitted  by  the  law;  and  it  further  ap- 
pears by  the  uncontradicted  testimony  that 
the  fair  average  value  of  the  stock  was  be- 
tween two  or  three  hundred  dollars  per  head. 

In  the  Stringfleld  Case,  supra,  on  facts 
very  similar,  the  court  held  that  a  restrictive 
stipulation  of  this  kind,  as  to  recoveries  for 
negligence  on  the  part  of  carriers,  was  in 
contravention  of  public  policy,  and  void.  The 
ruling  in  Stringfleld's  Case  and  others  of  like 
purport  was  not  made  to  depend  upon  wheth- 
er there  was  one  or  more  horses  in  the  ship- 
ment (a  view  presented  on  the  argument 
here),  but  on  the  position  that  there  had  been 
no  bona  fide  effort  to  arrive  at  the  true  value 
of  the  shipment,  or  to  approximate  it,  and 
to  allow  an  arbitrary,  predetermined  valua- 
tion to  stand,  far  below  the  actual  value, 
would  in  actions  of  that  character  be  in  ef- 
fect to  uphold  a  stipulation  against  recovery 
for  negligence — a  stipulation,  as  stated,  for- 
bidden by  our  law.    In  Stringfield's  Case,  at- 


tention was  called  to  the  fact  that  tne  prin- 
ciple we  are  discussing,  "when  properly  un- 
derstood and  applied,  did  not  prevent  the 
parties  from  agreeing  upon  the  valuation  of 
a  given  shipment  which  should  form  the 
basis  of  adjustment  in  case  of  loss  or  dam- 
age; and  where  this  was  done  in  the  bona 
fide  effort  to  fix  upon  the  true  value,  and 
was  made  the  basis  of  a  fair  and  reasonable 
shipping  rate,  the  parties  would  be  held  to 
the  agreed  valuation,  though  the  loss  should 
occur  by  reason  of  the  carrier's  negligence." 
And  it  was  said,  too,  that  an  agreed  valuation 
might  be  in  rare  instances  allowed  to  stand 
for  the  purpose  indicated,  where  it  appear- 
ed* that  the  agent  of  the  carrier,  being  with- 
out knowledge  or  notice  of  the  true  value  of 
the  property,  and  without  opportunity  to  in- 
form himself,  so  as  to  make  Intelligent  esti- 
mate concerning  it,  the  parties.  In  the  bona 
fide  effort  to  put  a  correct  valuation  upon  it, 
fixed  upon  a  fair  average  value  of  property 
of  the  kind  constituting  the  proposed  ship- 
ment, and  made  the  same,  as  stated,  the  ba- 
sis of  a  fair  and  reasonable  shipping  rate — 
an  instance  afforded  in  the  case  of  Jones  v. 
RaUroad  Co.,  148  N.  C.  581.  62  S.  E.  701. 
Such  an  agreement,  and  a  valuation  so  es- 
tablished, may  not  be  allowed  to  prevail, 
simply  because  the  minds  of  the  parties  have 
met  and  agreed  upon  the  amount,  but  in  ac- 
tions for  injuries,  caused  by  negligence  of 
the  carrier,  it  must  have  been  agreed  upon 
in  the  bona  fide  effort  to  fix  upon  a  true  val- 
uation of  the  stock;  and  as  an  aid  to  the 
correct  solution  it  may  at  times  be  well  to 
submit  an  issue  as  to  the  true  value  or  the 
average  valuation  of  the  property  of  the 
kind  constituting  the  shipment,  where  such  a 
view  of  the  question  is  permissible.^ 

There  is  no  allegation  or  evidence  of  any 
fraud  or  concealment  as  to  value  on  the  part 
of  the  shipper,  a  principle  sometimes  present 
in  such  cases;  nor  can  the  doctrine  of  es- 
toppel be  invoked  for  defendant's  relief  on 
the  facts  presented  in  the  testimony.  The 
plaintiff,  on  this  question,  testified  that  he 
simply  asked  for  the  shipping  rate,  and  it 
was  given  him  without  more.  The  agent 
of  defendant  testified  that  all  that  was  said 
on  the  subject  was  that  he  asked  if  the 
horses  were  to  be  shipped  at  the  usual  val- 
uation, and,  on  being  answered,  '*Ye8,"  he 
wrote  that  valuation  in  the  bill  of  lading. 
And  further  as  follows:  "Q.  Did  he  say 
anything  about  the  value  of  the  horses?  A. 
No;  I  do  not  recall  that  he  did.  I  asked 
him  the  question  if  they  were  to  be  shipped 
at  that  valuation,  and  he  said,  *Yes.'  Q. 
He  did  not  say  anything  about  the  value 
himself?  A.  No.  Q.  He  did  not  suggest 
it  to  you?  A.  No.  Q.  He  did  not  read 
the  contract?  It  was  all  done  in  about  two 
minutes?  A.  Yes;  it  would  take  a  long  time 
to  read  it  Q.  You  did  not  read  It  to  him? 
A.  No.  Q.  He  said  nothing  as  to  the  value 
of  the  horses?  A.  He  only  answered  my 
question,  when  X  asked  U  th«y  were  to  be 
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shipped  on  tbe  $100  valuation.  He  answer- 
ed my  question.** 

Speaking  to  this  subject  in  Springfield's 
Case,  the  court  said:  "Nor  do  we  think  that 
the  doctrine  of  estoppel,  as  applied  in  many 
of  the  cases  relied  upon,  should  avail  de- 
fendant here.  Some  of  these  decisions  could 
be  reconciled,  on  the  ground  that  if  the  dis- 
proportion between  the  actual  and  the  stipu- 
lated values  is  so  great  as  to  give  clear  in- 
dication that  there  was  no  effort  made  to 
fix  upon  or  approximate  the  true  value,  as 
in  this  case,  it  could  be  properly  held  that 
such  a  contract  would  be  neither  fair  nor 
reasonable;  but  in  many  of  them  we  think 
the  doctrine  of  estoppel  is  too  broadly  stat- 
ed; for,  if  a  contract  like  the  one  we  are 
considering  is  such  as  to  deny  substantial 
recovery  for  loss  occasioned  by  the  carrier's 
negligence,  it  is  void,  as  against  public  poli- 
cy, and  it  is  not  permissible  to  uphold  such 
an  agreement  on  the  principle  of  estoppel. 
Such  a  position,  carried  to  its  logical  con- 
clusion, would  enable  individuals,  as  to  their 
personal  contracts  and  conduct  towards  each 
other,  to  set  at  naught  both  the  public  stat- 
utes and  police  regulations  of  the  state.  Ac- 
cordingly, we  find  that,  except  in  cases  of 
positive  fraud,  which,  in  whole  or  in  part, 
may  operate  to  set  aside  the  contract  rela- 
tion, the  doctrine  of  estoppel,  as  ordinarily 
applied,  is  only  available  in  aid  or  exten- 
sion of  valid  contracts.  Bigelow  on  Estop- 
pel (5th  Ed.),  citing  Brightman  v.  Hicks. 
108  Mass.  246;  Langan  v.  Sankey,  55  Iowa, 
52  [7  N.  W.  393];  Shorman  v.  Eakin,  47  Ark. 
351  [1  S.  W.  559];  Klenk  v.  Knable,  37  Ark. 
304 — ^authorities  which  fully  support  the 
text" 

It  was  further  insisted  that  the  recovery 
should  not  be  sustained,  because  the  classi- 
fication and  rate  made  in  the  bill  of  lading 
had  the  sanction  and  approval  of  the  Inter- 
state Commerce  Commission.  We  have  not 
the  ruling  of  the  Commission  before  us,  but, 
in  our  opinion,  it  cannot  for  a  moment  be 
sustained  that  a  ruiing  of  the  Commission, 
designed  and  Intended  simply  as  a  regulation 
establishing  a  reasonable  and  proper  freight 
rate  without  more,  should  have  the  effect  of 
altering  a  principle  of  public  policy  long  pre- 
vailing in  the  state,  as  said  in  Everett's 
Case,  supra — a  principle  established  and  ad- 
hered to  for  grave  and  weighty  reasons, 
and  considered  necessary  for  the  protection 
of  the  great  body  of  shippers.  Replying  to 
a  suggestion  somewhat  similar,  the  court  in 
Kissenger  v.  Fitzgerald,  152  N.  C.  252,  67  S. 
E.  590.  said:  "It  is  the  setUed  policy  of 
this  state  that  common  carriers  may  not 
contract  against  loss  or  damage  occasioned 
by  their  negligence;  and  it  has  been  held  by 
the  Supreme  Court  of  the  United  States 
that,  unless  and  until  there  is  some  valid 
regulation  by  Congress  of  the  Interstate 
Commerce  Commission  directly  affecting  the 
matter,  a  state  has  the  right  to  establish 
such  a  policy  and  enforce  it  in  reference  to 


interstate  shipments.  Pa.  By.  v.  Hughes, 
191  U.  S.  477  [24  Sup.  Ct  132,  4S  L.  Ed. 
268.]" 

[6]  We  are  not  inadvertent  to  the  fact 
that  the  contract  of  shipment  was  made  In 
Kentucky,  and  there  is  no  evidence  before 
us  to  the  rules  prevailing  in  that  state  con- 
cerning it  The  doctrine  referred  to,  and 
which  we  hold  to  be  controlling  on  the  facts 
presented,  .was  established  and  has  come 
down  to  us  from  the  principles  and  policy  of 
the  common  law  in  reference  to  public  car- 
riers, and  the  same  is  presumed  to  obtain  in 
a  sister  state,  In  the  absence  of  evidence  to 
the  contrary.  Roberts  v.  Pratt  152  N.  C. 
731,  68  S.  E.  24.  On  investigation,  however, 
it  seems  that  like  doctrine  prevails  in  full 
force  in  the  state  of  Kentucky,  and  has  been 
made  a  part  of  the  organic  law  of  that  state. 
Lewis  V.  Louisville  &  Nashville  R.  R.,  135 
Ky.  362,  122  S.  W.  184.  25  L.  R,  A.  (N.  S.) 
938.  On  the  whole  matter,  we  find  no  re- 
versible error  in  the  record,  and  the  Judg- 
ment in  plaintiff's  favor  is  afilrmed. 

No  error. 

CLARK,  C.  J.  (concurring).  For  reasons 
of  the  soundest  public  policy,  it  has  always 
been  settled  law  that  a  common  carrier  can- 
not contract  for  either  total  or  partial  ex- 
emption from  loss  occasioned  by  its  own 
negligence.  The  shipper  and  the  common 
carrier  are  not  on  equal  terms.  The  shipper 
must  send  his  freight  by  the  common  car- 
rier, or  not  at  all.  He  is  therefore  entirely 
at  the  mercy  of  the  carrier,  unless  protected 
by  the  higher  power  of  the  law  against  be- 
ing forced  into  contracts  limiting  the  car- 
rier's liability. 

In  this  case  the  evidence  of  negligence  of 
the  carrier  Is  abundant  and  has  been  found 
by  the  jury.  Therefore  the  carrier  could 
not  by  any  alleged  contract  relieve  itself 
from  liability  for  any  part  of  the  damages 
caused  by  its  own  negligence.  The  fact  that 
it  offered  to  carry  the  stock  on  the  common- 
law,  basis  of  liability  for  its  own  negligence, 
if  the  shipper  would  pay  $650  extra,  but 
would  take  off  the  $650,  provided  it  was  re- 
lieved agalDSt  liability  for  its  own  negligence 
for  all  above  $100  per  animal,  should  not 
be  seriously  considered  in  the  light  of  the 
decisions  and  of  the  "reason  of  the  thing." 
In  the  language  of  the  great  dramatist  (Hen- 
ry VIII,  act  5,  scene  3),  the  device  is  *ix>o ' 
thin  and  bare  to  hide  the  offense." 

The  shipper  was  entitled  to  have  his  stock 
carried  at  the  rate  at  which  they  were  ac- 
tually carried,  which  is  evidently  the  cur- 
rent rate  fixed  by  competition,  and  with  the 
common-law  liability  on  the  carrier  to  pay 
the  full  extent  of  any  damages  caused  by 
its  own  negligence.  The  carrier  had  no 
right  to  require  $650  additional  fright  by 
way  of  insurance  to  shipper  against  its  own 
negligence,  since  that  is  a  liability  which  is 
assumed  by  the  very  nature  of  the  contract 
of  carriage. 
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A  provision,  limiting  liability  to  an  agreed 
amount,  is  invalid,  if  the  injury  was  caused 
by  the  carrier's  negligence.  Everett  v.  Rail- 
road, 138  N.  C.  71,  50  S.  E.  657,  1  L.  R.  A. 
(N.  S.)  985;  Capehart  v.  Railroad,  81  N.  C. 
438,  31  Am.  Rep.  505;  Gardner  v.  Railroad, 
127  N.  C.  293,  37  S.  B.  328;  McConnell  v. 
Railroad,  144  N.  G.  90,  56  S.  E.  559.  This 
has  also  been  held  in  England,  Alabama, 
California,  Colorado,  District  of  Columbia, 
Georgia,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Michigan,  Mississippi,  Missouri, 
New  Jersey,  Pennsylvania,  Tennessee,  and 
Texas.  See  cases  collected  in  12  Am.  &  Eng. 
Ann.  Cas.  1131-1134. 

It  is  true  that  in  Hart  v.  Railroad,  112  U. 
S.  331,  6  Sup.  Ct  151.  28  L.  Ed.  717,  that 
court  was  led  away  by  some  means  to  disre- 
gard this  principle  which  has  been  so  long 
and  so  uniformly  held,  and  the  maintenance 
of  which  in  its  integrity  is  so  necessary  to 
the  business  interests  of  this  country,  which 
are  largely  dependent  upon  fair  treatment 
by  the  great  common  carriers.  To  cure 
this  aberration  of  the  court,  Congress  passed 
what  is  known  as  the  Hepburn  amendment 
to  section  20  of  the  interstate  commerce  act 
(U.  S.  Comp.  Stat  Supp.  1907,  p.  906;  Supp. 
1909,  p.  1164)  which  provides  that  the  Initial 
carrier  is  liable  for  any  loss,  damage,  or  in- 
Jury  to  the  goods  cauted  by  it  or  any  connect- 
ing carrier,  and  makes  void  any  contract,  re- 
ceipt, rule,  or  regulation  which  attempts  to 
exempt  the  carrier  from  this  liability.  12 
Am.  A  Eng.  Ann.  Gas.  1133,  and  cases  cited. 

In  Railroad  ▼.  Crenshaw,  6  Ga.  App.  675, 
63  8.  B.  866,  it  is  held  that  the  state  courts 
have  jurisdiction  of  an  action  arising  under 
the  Hepburn  act,  and  that  any  limitation  of 
value  or  preadjustment  of  damages  by  a 
stipulation,  restricting  the  recovery  of  dam- 
ages to  an  amount  less  than  the  actual  loss 
caused  by  the  carrier's  negligence,  is  void  un- 
der this  act  To  same  effect,  Latta  v.  Rail- 
road, 172  Fed.  850,  97  G.  G.  A.  198.  Under 
these  decisions,  the  doctrine  laid  down  In 
Hart  V.  Railroad,  112  U.  S.  331,  6  Sup.  Ct 
151,  28  L.  Ed.  717,  is  reversed  by  the  Hep- 
bum  act,  which  restores  in  its  Integrity  the 
common-law  rule  that  a  common  carrier  can- 
not contract  to  be  relieved  in  whole  or  in 
part  from  liability  for  damages  caused  by 
its  negligence.  Thfe  Pennsylvania  court,  in 
Grogan  v.  EJxpress  Co.,  114  Pa.  523,  7  Atl. 
134,  60  Am.  Rep.  360,  even  prior  to  the  Hep- 
bum  act,  refused  to  follow  the  decision  in 
Hart  T.  Railroad,  supra,  and  many  other 
courts  of  repute  did  the  same;  and  it  may  be 
said  with  some  confidence  that  the  best  legal 
thought  of  the  country  sustained  them.  The 
effect  of  the  Hart  Case,  supra,  if  unreversed, 
would  have  been  to  place  the  business  inter- 
ests of  the  country  in  the  power  of  the  com- 
mon carriers,  for  no  shipper  can  contract  on 
equal  terms  with  them.  I  agree  with  Mr. 
Justice  ALLEN  that  Jones  v.  Railroad,  148 
N.  a  680,  62  S.  B.  701,  and  Winslow  v.  RaU- 


road,  151  N.  G.  250,  65  S.  E.  965,  should  be 
overruled. 

ALLEN,  J.  (concurring).  I  think  the  au- 
thorities establish  the  following  principles, 
which  are  based  on  a  sound  public  policy  and 
on  reason:  (1)  That  a  common  carrier  is  an 
insurer,  and  without  proof  of  negligence  is 
liable  for  all  injuries  to  goods  being  trans- 
ported, unless  the  injury  is  caused  by  the  act 
of  God,  the  public  enemy,  the  negligence  of 
the  shipper,  or  by  the  Inherent  qualities  of 
the  goods.  (2)  That  the  natural  propensi- 
ties of  live  stock  are  included  in  the  term 
"inherent  qualities."  (3)  That  a  private  car- 
rier for  hire  is  not  an  insurer,  but  is  a  bailee, 
and  is  only  liable  for  negligence.  (4)  That 
the  common  carrier  may  limit  its  common- 
law  liability  as  an  insurer  by  contract  which 
is  reasonable  and  based  on  a  valuable  con- 
sideration, and  when  so  limited  it  becomes  a 
bailee  for  hire,  and  liable  for  negligence.  (5> 
That  it  cannot  limit  its  liability  for  negU- 
gence.  The  cases  in  our  reports  uniformly 
hold  this  doctrine,  except  Winslow  v.  Rail- 
road, 151  N.  C.  250,  65  S.  E.  965,  which  fol- 
lows Jones  y.  Railroad,  148  N.  G.  680,  62  S. 
E.  701. 

I  do  not  think  the  Jones  Case  was  cor- 
rectly decided,  and  believe  it  is  wise  to  over- 
rule it  and  the  Winslow  Case.  The  learned 
judge  who  wrote  the  opinion  in  the  Jones 
Case,  cites,  in  support  of  the  decision,  four 
North  Carolina  cases:  Selby  v.  Railroad, 
113  N.  G.  688,  18  S.  E.  88,  37  Am.  St  Rep. 
636;  Mitchell  v.  RaUroad,  124  N.  G.  246,  32 
S.  E.  671,  44  L.  R.  A.  615 ;  Gardner  v.  Rail- 
road, 127  N.  G.  293,  37  6.  E.  328 ;  and  EVer- 
ett  y.  Railroad,  138  N.  C.  74,  50  S.  B.  557,  1 
L.  R.  A.  (N.  S.)  985;  and  quotes  from  the 
Gardner  Case  as  follows:  "In  the  Gard- 
ner Case,  the  law  is  summarized  as  follows: 
*A  common  carrier  can  make  a  valid  agree- 
ment fixing  the  value  of  shipments  in  case 
of  loss  by  its  negligence,  if  such  agreement 
be  reasonable  or  based  upon  a  valuable  con- 
sideration, and  it  must  clearly  appear  that 
such  was  the  intention  of  the  parties.***.  I 
do  not  think  these  authorities  sustain  the 
decision. 

In  the  Selby  Case,  the  valuation  clause  in 
a  bill  of  lading  was  not  involved,  and  the 
only  question  raised  was  the  reasonableness 
of  a  stipulation  requiring  the  owner  to  give 
notice  of  injury  to  his  stock  before  removal 
from  possession  of  the  carrier. 

In  the  Mitchell  Case,  the  bill  of  lading  ex- 
empted the  carrier  from  risks  "not  arising 
from  negligence,'*  and  the  single  question 
decided  was  whether,  under  such  a  bill  of 
lading,  the  burden  was  on  the  plaintifT  to 
prove  negligence,  or  that  a  presumption  of 
negligence  arose  from  proof  of  injury  while 
in  possession  of  the  carrier. 

In  the  Gardner  and  Everett  Cases,  it  was 
expressly  held  that  the  valuation  clauses  in 
those  cases  were  not  valid,  and  the  owners 
were  allowed  to  recover  the  amount  of  th^r 
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losses.  The  quotation  from  the  Gardner 
Case  was  taken  from  a  headnote,  and  is  not, 
I  think,  supported  by  the  opinion.  It  is  said 
In  that  case:  "It  is  a  well-settled  rule  of 
law,  practically  of  universal  acceptance,  that 
for  reasons  of  public  policy  a  common  car- 
rier is  not  permitted,  even  by  express  stipu- 
lation, to  exempt  itself  from  loss  occasioned 
by  its  negligence." 

In  the  Everett  Case,  this  is  quoted  with 
approval,  as  is  the  following  from  Hutchinson 
on  Carriers:  *'A  majority  of  the  authorities 
in  the  United  States  hold  that  it  is  contrary 
to  public  policy  to  permit  the  carrier  to  stip- 
ulate for  exemption  from  the  efiCects  of  the 
negligence  of  himself  or  his  servants,  and  It 
is  also  held  by  a  majority  of  the  courts  that 
a  contract,  limiting  the  liability  of  the  car- 
rier to  a  certain  sum  in  case  of  loss — ^that 
is,  contracts  designed  to  secure  a  partial 
exemption  from  liability — while  valid  and 
conclusive  where  the  loss  is  occasioned  by 
something  other  than  the  carrier's  negligence, 
cannot  be  allowed  where  the  loss  was  occa- 
sioned by  the  negligence  of  himself  or  his 
servant,  but  that  in  such  case  the  owner 
may  recover  the  full  value  of  the  goods.'* 

I  do  not  think  Judge  Ashe  has  been  excti- 
led  for  accuracy  and  clearness  by  any  Judge 
who  has  been  a  member  of  this  court,  and  in 
Capehart  v.  Railroad,  81  N.  C.  443,  31  Am. 
Rep.  505,  speaking  of  the  eCTect  of  stipula- 
tions in  bills  of  lading  limiting  liability,  he 
says:  "Public  policy  demands  that  the  right 
of  the  owner  to  absolute  security  against  the 
negligence  of  the  carrier  and  all  persons  en- 
gaged in  performing  his  duty  shall  not  be 
taken  away  by  any  reservation  in  his  re- 
ceipt, or  by  any  arrangement  between  ^them 
and  the  performing  company.  •  ♦  ♦  From 
an  examination  of  the  authorities  on  this 
subject,  we  conclude  that  a  common  carrier 
cannot,  by  special  notice  brought  home  to 
the  knowledge  of  the  owner  of  the  goods, 
much  less  by  general  notice,  nor  by  contract 
even,  exonerate  himself  from  the  duty  to  ex- 
ercise ordinary  care  and  prudence  in  the 
transportation  of  goods;  and  we  deduce  from 
the  principles  enunciated  by  them,  the  fol- 
lowing propositions:  (1)  That  a  common  car- 
rier, being  an  insurer  against  all  losses  and 
damages,  except  those  occurring  from  the 
act  of  God  or  the  public  enemy,  may  by  spe- 
cial notice  brought  to  the  knowledge  of  the 
owner  of  goods  delivered  for  transportation, 
or  by  contract,  restrict  his  liability  as  an  in- 
surer, where  there  is  no  negligence  on  his 
part  (2)  That  he  cannot,  by  contract  even, 
limit  his  responsibility  for  loss  or  damage 
resulting  from  his  want  of  the  due  exercise 
of  ordinary  care.** 

In  Cyc.  vol.  6,  Sdl,  the  author  says:  'The 
attempt  on  the  part  of  carriers  to  limit  their 
liability  as  against  their  own  negligence,  or 
that  of  their  servants,  has  been  particularly 
persistent  where  the  contract  of  transporta- 


tion is  with  reference  to  live  stock,  but  such 
limitations  have  been  uniformly  held  inef- 
fectual." 

In  this  case  the  Jury  has  found  as  a  fact 
that  the  stock  of  the  plaintiff  was  injured 
by  the  negligence  of  the  defendant,  under  in- 
structions to  which  there  is  no  exception, 
and  I  therefore  concur  in  the  opinion  that 
the  plaintiff  is  entitled  to  recover  the  dam- 
ages he  sustained,  notwithstanding  the  val- 
uation clause  In  the  bill  of  lading. 

(157  N.  C.  S©) 

ABERDEEN  A  A.  R.  CO.  v.  SEABOARD 
AIR  LINE  RY.  CO. 

(Supreme.  Court  of  North  Carolina.    Dec.  6, 

1911.) 

1.  Railroads  (S  287*)--Apfbai*  and  E^bbob  (| 
1066*)— ^Harmless  error. 

A  train  of  plaintiff  railroad  company,  pet- 
mitted  to  remain  on  the  main  line  of  defendant 
railroad  company  for  10  minutes,  was  ran  into 
by  a  train  of  defendant.  The  track  was  straight 
for  a  mile,  affording  opportunity  for  defendant's 
trainmen  to  discover  the  presence  of  plaintiff's 
train ;  but  they  ran  their  train  at  25  miles  an 
hour.  The  evidence  was  conflicting  on  the  issue 
whether  the  time  limit  had  expired  at  the  time 
of  the  collision.  Held  that,  if  the  collision  oc- 
curred, during  the  10  minutes,  defendant  was 
guilty  of  actionable  negligence,  authorizing  a  re- 
covery, unless  plaintiff  was  negligent  in  fail- 
ing to  get  its  train  out  of  the  way,  in  view  of 
the  facts;  but  the  doctrine  of  last  clear  chance 
was  inapplicable,  and  an  instruction  submitting 
that  issue  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f|  92&-«27;   Dec.  Dig.  |  287;*   Ap- 

riBl  and  Error,  Gent.  Dig.  |  4220;   Dea  Dig. 
1066.*} 

2.  Railroads  (I  287*)— Golusioivs  Bbtwsbn 
Trains  of  Different  Companies— Nbgli- 
GENCB— Contributory  Negligence. 

If  the  collision  occurred  after  the  expira- 
tion of  the  10  minutes,  i>laintiff  was  gull^  of 
contributory  negligence  as' a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Sf  025-927;   Dec.  Dig.  |  287.*] 

3.  Railroads  (§  2S7*)-<;olli8ions  Between 
Trains  of  Different  Railroad  Companies 
—Negligence— Li  ABiLiTT. 

Whether  the  celUsion  occurred  before  or 
after  the  expiration  of  the  time  limit,  defendant 
could  not  recover  damages  to  its  train,  since 
the  drcumstances  showed  that  its  trainmen 
had  ample  opportunity  to  observe  plaintiff's 
train  in  time  to  avoid  the  collision. 

[Eld.  Note.-HFor  other  cases,  see  Railroads, 
CenL  Dig.  Sf  925^927;   Dec.  Dig.  |  287.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty; Justice,  Judge. 

Action  by  the  Aberdeen  A  Ashboro  Rail- 
road Company  against  the  Seaboard  Air  Line 
Railway  Company.  From  m  judgment  for 
plaintiff,  defttidant  ftppeals.  Reversed,  and 
new  trial  awarded. 

On  issues  submitted,  the  Jury  rendered  the 
following  verdict: 

**(1)  Was  the  property  of  the  plaintiff  in- 
jured by  the  negligence  of  the  defendant,  as 
alleged  in  the  complaint?    Answer:  Tee. 
(2)  Did  the  plaintiff  by  its  own  negligence 
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contribute  to  the  injury  of  its  property,  as 
alleged  in  the  answer?    Answer:    No.' 

"(3)  Notwithstanding  the  negligence  of  the 
plaintiff,  could  the  defendant,  by  the  exer- 
cise of  ordinary  care,  have  avoided  the  in- 
jury to  plaintiff's  property?    Answer:   Yes. 

"(4)  What  damage,  if  any,  is  the  plaintiff 
entitled  to  recover  of  the  defendant?  An- 
swer:  $8,000. 

"(5)  Was  the  defendant's  property  Injured 
by  the  negligence  of  the  plaintiff,  as  alleged 
and  set  out  in  the  counterclaim  pleaded  by 
the  defendant?     Answer:    No." 

Walter  H.  Neal  and  Murray  Allen,  for  ap- 
pellant. R.  L.  Burns,  Douglass,  Lyon  & 
Douglass,  and  Jerome  &  Price,  for  appellee. 

HOKE,  J.  [1,2]  After  full  and  careful 
consideration,  the  court  is  of  opinion  that 
the  cause  should  again  be  submitted  to  the 
Jury.  There  was  evidence  to  the  effect  that 
on  the  19th  of  February,  1910,  a  train  of 
plaintiff  company  was  on  the  main  line  of 
defendant's  track  at  Aberdeen,  N.  C,  with  a 
permit  to  remain  there  for  10  minutes;  the 
evidence  tending  to  show  that  the  time  would 
expire  at  8:46  p.  m.  It  was  about  the  sched- 
ule time  for  a  passenger  train  of  defendant 
(No.  43)  to  arrive  at  Aberdeen,  and  plaintifTs 
conductor  was  at  first  refused  permission, 
but,  on  the  necessity  for  it  being  urged,  and 
No.  43  being  reported  late  after  consulting 
the  train  dispatcher  at  Hamlet,  permission 
was  given,  and  the  train  entered  on  the  track 
as  stated;  the  purpose  being  to  back  the 
train  and  leave  three  sleepers  on  a  siding, 
that  they  might  be  attached  to  a  train  of 
defendant  company  going  north.  While  stand- 
ing on  the  track  and  just  as  It  was  being 
signaled  to  back  for  the  purpose  Indicated, 
the  train  was  run  into  by  the  passenger  train 
of  defendant  company  (No.  43),  causing  great 
damage  to  plaintiff's  engine  and  several  of 
the  cars  composing  the  train.  The  testimony 
showed  that  the  track  of  defendant  road  to- 
wards the  north  was  practically  straight 
for  a  mile,  affording  ample  opportunity  for 
employes  of  defendant  operating  its  train  to 
observe  and  note  the  present  placing  of  plain- 
tiff's train,  and  that  43  approached  the  sta- 
tion at  about  20  to  25  miles  per  hour.  The 
evidence  of  plaintiff  tended  to  show  that 
the  time  limit  of  its  permit  had  not  expir- 
ed at  the  time  of  the  collision,  and  there 
was  evidence  on  part  of  defendant  tending 
to  show  that  same  occurred  after  the  time 
limit  had  expired.  Upon  this  statement,  suf- 
ficient to  present  the  case  in  its  general  as- 
pects, we  are  of  opinion  that  the  cause  should 
be  tried  and  determined  on  the  three  issues 
of  negligence  on  part  of  defendant,  contrib- 
utory negligence  on  part  of  plaintiff,  and  the 


third  issue  as  to  damages  in  case  the  answer 
on  the  first  and  second  require  that  the  third 
issue  should  be  determined.  If  the  collision 
occurred  before  the  time  limit  expired,  the 
first  issue  should  be  answered  in  favor  of 
plaintiff;  and,  if  before  such  time  plaintiff 
was  negligent  In  failing  to  get  Its  train 
out  of  the  way  under  the  rules  of  law  proper- 
*ly  applicable,  the  second  issue  should  be  an- 
swered for  defendant,  this  to  be  determined 
on  the  entire  facts  relevant  to  the  inquiry, 
including  the  fact  that  it  was  there  by  per- 
mit from  defendant  company,  and  with  the 
purpose  at  the  time  of  backing  its  train  onto 
a  siding.  If  the  collision  occurred  after  the 
time  limit  expired,  then,  in  view  of  all  the 
facts  in  evidence,  the  obligation  on  the  part 
of  plaintiff's  agents  and  e*>iployte  to  keep 
vigilant  and  continuous  outlook  and  remove 
the  train  in  time  to  avoid  a  collision  was  so 
insistent  that  a  breach  of  duty  in  this  re- 
spect would  amount,  as  a  conclusion  of  law, 
to  contributory  negligence,  continuing  to  the 
time  of  impact,  and  no  recovery  by  plaintiff 
should  be  allowed.  In  this  view,  there  is 
no  place  for  the  doctrine  of  the  last  dear 
chance,  for  all  the  controlling  facts  as  to  de- 
fendant's liability  may,  and  in  this  case 
should,  be  determined  on  the  first  and  second 
issues.  In  the  charge  on  the  first  Issue  and 
on  the  third,  as  to  the  existence  of  the  last 
clear  chance,  and  on  the  fifth  issue,  that 
as  to  the  responsibility  of  plaintiff,  the  court 
in  various  ways  submitted  the  question  of 
whether  the  remaining  on  the  track  by  plain- 
tiff's train  after  the  time  limit  had  expired 
was  or  was  not  the  proximate  cause  of  the 
Injury,  and  in  our  view,  and  considering  the 
difficulty  in  obtaining  the  permit  to  enter  on 
the  track  and  the  imminence  of  the  arrival 
of  No.  43,  and  the  other  facts  relevant  to  the 
inquiry,  we  think  this  was  prejudicial  &tot 
which  entitles  defendant  to  a  new  trial. 

[31  Whether  the  collision  occurred  before 
or  after  the  time  limit  expired,  the  defend- 
ant may  not  be  allowed  to  recover,  for  the 
entry  on  the  track  was  by  its  permission,  and 
on  all  the  evidence,  if  the  placing  of  plain- 
tiff's train  constituted  an  obstruction  on  the 
main  line  in  the  direction  defendant's  passen- 
ger train  was  moving,  the  attendant  circum- 
stances showed  that  the  defendant's  employes 
had  ample  opportunity  to  have  observed  this 
and  stopped  its  train  in  time  to  have  avoided 
a  collision.  The  view  presented  is  in  ac- 
cord with  the  general  principles  applicable* 
as  shown  in  Exum  v.  Railroad,  154  N.  G.  418, 
70  S.  E.  845;  BUge  v.  Railroad,  153  N.  a 
212,  69  S.  E.  74,  and  other  cases. 

For  the  error  Indicated,  we  are  of  opinion 
that  a  new  trial  should  be  awarded. 

New  trial. 
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Bx  parte  WATSON. 

(Supreme  Court  of  North   Carolina.     Dec  6, 

1911.) 

1.  Constitutional  Law  (§  48*)— Statutes— 
Pbbsumptions. 

All  reasonable  doubts  should  be  resolved  in 
favor  of  the  constitutionality  of  a  statute,  and 
it  should  not  be  declared  unconstitutional  un- 
less clearly  in  excess  of  the  General  Assem- 
bly's lowers. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  46;  Dec.  Dig.  §  48;* 
Statutes,  Cent.  Dig.  |  56.] 

2.  Infants  (§  12*)— Detention— Powkb  of 
State. 

The  state's  power  to  detain  minor  children 
is  not  unlimited  and  arbitrary,  and  depends  up- 
on their  lack  of  parental  care  and  the  existence 
of  improper  environment. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  §  13 ;    Dec.  Dig.  §  12.*] 

8.  Refobicatoeibs   (§    2*>— "House   of   Cob- 

BBCTION.*' 

A  **house  of  correction''  is  designed  for  the 
reformation  of  youthful  criminals. 

[Ed.  Note.— For  other  cases,  see  Reforma- 
tories, Cent.  Dig.  §§  1,  2;    Dec.  Dig.  §  2.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  4,  p.  3359.] 

4.  Refobmatobies  ($  2*)— Poweb  to  Ebtab- 
Lisu— House  of  Cobbection. 

Const,  art.  11,  §  4,  authorizing  the  erec- 
tion of  a  house  of  correction  where  vagrants, 
etc.,  shall  be  restrained  and  usefully  employed, 
authorizes  the  establishment  of  a  reformatory 
for  minors. 

[Ed.  Note.— For  other  cases,  see  Reforma- 
tories, Cent  Dig.  §§  1,  2 ;   Dec.  Dig.  i  2.*] 

5.  JuBY  (I  21*)  — Right  to  Jubt  Tbiai«  — 
JuvENii*B  Investigations. 

An  investigation  into  the  status  and  needs 
of  a  child  to  determine  whether  he  shall  be 
committed  to  an  institution  not  of  penal  char- 
acter, as  being  dependent,  incorrigible,  or  delin- 
quent, is  not  one  to  which  the  constitutional 
guaranty  of  right  to  jury  trial  extends. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §§  134-142 ;   Dec.  Dig.  S  21.*] 

6*  Constitutional  Law  (§  83*)— "Depbiva- 
TiON  OF  LiBEBTT"— Refobmatobies— "Con- 
victed"—''Sentence  '* 

Revisal  1908,  §§  5416a-5416q,  establishing 
the  Stonewall  Jackson  Training  and  Industrial 
School  for  delinquent,  etc.,  children,  is  not  un- 
constitutional as  amounting  to  a  deprivation  of 
liberty  within  the  declaration  of  rights,  the  re- 
straint being  of  parental  nature  and  not  as  a 
punishment  for  crime,  though  only  persons  un- 
der 16  years  of  age«  who  have  been  "convicted" 
of  a  criminal  osense,  can  be  admitted,  and 
"sentence"  of  such  persons  is  required;  the 
word  "convicted"  referring  to  a  verdict  of 
guilty,  and  the  word  "sentence"  being  broad 
enough  to  include  any  judgment  of  a  criminal 
court,  though  in  its  ordinary  acceptation  it  re- 
fers to  a  judgment  of  imprisonment. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  150,  151% ;  Dec.  Dig.  $ 
83.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1584-1591;  vol.  3,  p.  2007;  vol. 
7,  pp.  6411,  6412.1 

7.  Habeas    Corpus    (§    30*)- Grounds    fob 

DlSCHABQE  —  IBBEGULABITIES     IN      COMMIT- 
MENT. 

A  child  committed  to  the  Stonewall  Jack- 
son   Manual    Training    and    Industrial    School 


will  not  be  discharged  on  habeas  corpus  because 
of  irregularities  in  the  commitment. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §  25;    Dec.  Dig.  §  30.*] 

8.  Habeas  Cobpus  (S  85*)  —  Evidence  —  Ad- 

MISSI  BIXilTY 

Under  Revisal  1908.  §§  5416a-5416q,  estab- 
lishing the  Stonewall  Jackson  Manual  Train- 
ing and  Industrial  School,  and  providing  for 
the  commitment  of  delinquent  persons  under  16 
years  of  age,  on  petition  by  a  committed  child 
for  writ  ot  habeas  corpus,  his  age  was  a  ma- 
terial inquiry,  and  the  court  properly  heard  evi- 
dence upon  it. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  H  77,  78;    Dec  Dig.  i  85.*] 

Habeas  corpus  by  S.  S.  Watson  to  obtain 
the  discharge  of  his  son  Richard  Watson 
from  the  Stonewall  Jackson  Manual  Train- 
ing and  Industrial  School.  From  an  order 
on  the  petition,  petitioner  appeals.    Affirmed. 

This  proceeding  was  commenced  by  a  peti- 
tion for  a  writ  of  habeas  corpus,  by  S.  S. 
WatsoDj  in  behalf  of  his  minor  son,  Richard 
Watson,  restrained  in  the  Stonewall  Jackson 
Manual  Training  and  Industrial  School  since 
August  27,  1909,  by  virtue  of  a  conviction  on 
that  date  in  the  recorder's  court  of  the  city 
of  Charlotte  for  the  crime  of  vagrancy;  said 
petition  being  also  made  by  S.  S.  Watson  on 
his  own  behalf  to  regain  the  custody  and 
care  of  his  son.  The  petition  was  addressed 
to  Mr.  Justice  Walker,  under  date  of  July 
27,  1911.  The  writ  was  Issued  addressed  to 
Walter  Thompson,  superintendent  of  the 
Stonewall  Jackson  Manual  Training  and  In- 
dustrial School  in  Cabarrus  county,  return- 
able at  Charlotte,  August  8, 1911.  On  the  re- 
turn thereto  the  hearing  was  held  in  cham- 
bers on  said  date  at  said  place. 

In  the  return  to  the  writ  the  respondent 
justified  the  detention  of  Richard  Watson  by 
virtue  of  two  commitments,  one  issued  by 
the  recorder  of  Charlotte,  dated  August  27, 
1909,  and  set  forth  above  under  heading 
''Original  Commitment,"  and  another  Issued 
nunc  pro  tunc,  dated  July  25,  1911,  as  of 
August  27,  1909,  and  set  forth  above  under 
heading  "Commitment  Nunc  Pro  Tunc,  No. 
1,"  said  commitment  issued  by  the  same 
authority  as  the  originaL  Petitioner,  through 
his  attorney,  objected  to  the  introduction  or 
consideration  by  the  court  of  "Commitment 
Nunc  Pro  Tunc,  No.  1,"  on  the  ground  that 
the  recorder  bad  no  authority  to  amend  same 
from  memory,  and  that  the  records  of  the 
court  nowhere  showed  that  at  the  time  of 
the  trial  said  Richard  Watson  was  under 
16  years  of  age.  Objection  overruled.  Peti- 
tioner excepted,  which  was  petitioner's  first 
exception. 

Petitioner  then  objected  to  its  introduction 
or  consideration  by  the  court,  on  the  ground 
that  the  Commitment  Nunc  Pro  Tunc,  No.  1, 
was  addressed  to  the  superintendent  or  keep- 
er of  the  Stonewall  Jackson  Manual  Training 
and  Industrial  School,  whereas  the  original 
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commitment  was  addressed  to  the  keeper  of 
the  common  jail  of  Mecklenburg  county,  and 
that  the  recorder  was  without  authority  to 
make  such  amendment  Objection  overruled. 
Petitioner  excepted,  and  this  was  petitioner's 
second  exception. 

Petitioner  then  moved  the  court  to  dis- 
charge Richard  Watson  from  the  custody  of 
the  respondent,  in  that  in  neither  of  the  com- 
mitments did  it  appear  what  the  age  of  the 
petitioner's  son,  Richard  Watson,  was  at  the 
time  of  the  commitment,  nor  did  such  ap- 
pear in  any  other  records  in  the  case,  and 
that  therefore  there  was  nothing  in  the  com- 
mitments or  other  records  from  which  either 
the  respondent  or  the  petitioner's  son,  Rich- 
ard Watson,  could  ascertain  when  the  period 
of  confinement  would  come  to  an  end,  and 
that  each  and  both  of  said  commitments  were 
therefore  void.  Motion  overruled.  Petition- 
er excepted,  and  this  was  petitioner's  third 
exception. 

The  petitioner  then  offered  witnesses  to 
prove  that  S.  S.  Watson,  the  father  of  the 
minor,  Richard  Watson,  was  at  the  date  of 
the  hearing  a  fit  and  proper  person  to  have 
the  custody  of  his  son,  and  to  prove  the  oth- 
er allegations  of  paragraph  5  of  the  petition. 
Respondent's  attorney,  in  open  court,  there- 
upon stated  that  they  did  not  controvert  the 
allegations  of  paragraph  five  of  the  petition. 
Whereupon  petitioner,  through  his  attorney, 
moved  the  court  to  order  that  S.  S.  Watson 
have  the  care  and  custody  of  his  minor  son, 
Richard  Watson,  and  that  the  respondent 
deliver  Richard  Watson  to  him  for  said  pur- 
pose. Motion  overruled.  Petitioner,  S.  S. 
Watson,  excepted.  This  was  petitioner's 
fourth  exception. 

The  petitioner  then  moved  the  court  to  or- 
der the  discharge  of  the  said  Richard  Wat- 
son from  the  custody  of  the  respondent  on 
the  ground  that  Richard  Watson  liad  only 
been  convicted  of  the  crime  of  vagrancy,  the 
punishment  for  which  is  fixed  by  law  at  dO 
days'  Imprisonment,  and  that  Richard  Wat- 
son had  already  been  confined  by  virtue  of 
the  conviction  for  the  crime  of  vagrancy 
nearly  two  years,  and  that  any  act  of  the 
Legislature  purporting  to  authorize  his  de- 
tention for  a  period  exceeding  30  days  and 
extending  over  a  period  of  at  least  5  years 
for  the  conviction  of  the  crime  of  vagrancy 
is  unconstitutional  and  void,  In  that,  in  at- 
tempting to  so  authorize.  It  deprives  him  of 
the  rights  guaranteed  to  him  as  a  citizen  of 
this  state  and  the  United  States  contained 
in  sections  1,  14,  and  33,  article  1,  of  the 
Constitution  of  North  Carolina,  and  articles 
13  and  14  of  the  amendments  to  the  Consti- 
tution of  the  United  States,  and  deprives  him 
of  his  constitutional  and  natural  rights  in 
other  particulars,  all  of  which  points  are  set 
forth  in  paragraph  4  of  the  petition.  Mo- 
tion denied.  Petitioner  excepted,  and  this 
was  petitioner's  fifth  exception. 

The  court  then,  of  its  own  motion,  called 
to  the  stand  S.  S.  Watson,  and  questioned 


him  as  to  the  age  of  Richard  Watson,  and 
as  to  what  his  age  was  at  the  date  of  the 
trial  of  said  Richard  Watson  for  vagrancy. 
Petitioner  through  his  attorney  objected  on 
the  ground  that  It  was  too  late,  at  the  hear- 
ing on  the  return  to  the  writ  of  habeas  cor- 
pus, to  take  testimony  which  should  have 
been  taken  at  the  trial  in  the  recorder's 
court,  and  which  was  not,  and  which  finding 
of  fact  was  necessary  to  have  been  ascer- 
tained and  incorporated  In  the  Judgment  and 
commitment  to  make  the  restraint  of  the 
petitioner's  son  legal.  Objection  overruled. 
Petitioner  excepted,  and  this  was  petitioner's 
sixth  exception. 

Said  S.  S.  Watson  then  testified  as  fol- 
lows: "Richard  Watson,  my  son,  as  nearly 
as  I  can  remember,  was  bom  about  the  29th 
day  of  November,  1894."  The  court  then,  of 
its  own  motion,  called  D.  B.  Smith,  who  was 
recorder  of  the  city  of  Charlotte,  August  27, 
1009,  and  who  is  now  recorder,  to  the  stand, 
and  asked  him  whether  or  not  he  found  as  a 
fact  at  the  trial  of  the  said  Richard  Watson 
that  he  was  under  the  age  of  16  years.  The 
recorder,  Hon.  D.  B.  Smith,  testified  as  fol- 
lows: '*!  took  testimony  at  the  trial  and 
found  that  Richard  Watson  was  at  that  time 
under  the  age  of  16  years."  The  cotirt  then 
stated  that  the  recorder  might  incorporate 
into  the  commitments  and  other  records  of 
the  court  the  true  age  of  Richard  Watson  at 
the  time  of  said  trial  in  the  recorder's  court, 
and  also  might  correct  the  records  in  such 
other  particulars  as  might  be  necessary.  Pe- 
titioner objected  on  the  ground  that  the 
court's  power  and  authority  on  the  return 
to  the  writ  of  habeas  corpus  was  limited  to 
the  right  to  ascertain  and  Judicially  decree 
whether  or  not  the  petitioner's  son  was  il- 
legally restrained  of  his  liberty  at  that  time, 
and  did  not  extend  to  taking  testimony  that 
should  'have  been  taken  at  the  trial  of  the 
case  in  the  recorder's  court,,  which  testimony 
was  not  taken,  and  did  not  extend  to  so 
adding  to  the  records  of  the  court  as  to  make 
his  detention,  after  such  addition  to  the  rec- 
ords, legal,  where  before  taking  such  testi- 
mony after  the  return  to  the  writ,  and  addi- 
tions to  the  records,  the  restraint  was  illegal. 
Objection  overruled,  and  this  was  petition- 
er's seventh  exception. 

In  compliance  with  this  action  of  the 
court,  an  additional  commitment  was  is- 
sued by  said  recorder,  and  is  found  In  the 
records  under  the  head  "Commitment  Nunc 
Pro  Tunc,  No.  2."  The  court  then  rendered 
Judgment  as  appears  in  the  record,  and  the 
petitioner  and  the  said  Richard  Watson  duly 
excepted,  and  this  was  the  petitioner's  eighth 
exception.  And  thereupon  the  petitioner  and 
the  said  Richard  Watson  appealed  to  the 
Supreme  Court 

Warrant  for  Arrest  of  Richard  Watson. 

"North  Carolina,  Mecklenburg  County,  City 
of  Charlotte.  In  the  Recorder's  Court  Be- 
fore D.  B.  Smith,  Recorder.    The  State  and 


^.0.) 


EX  PARTE  WATSON 


1051 


the  City  of  Charlotte  ▼.  Richard  Watson. 
T.  M.  Chriatenbury  being  duly  awom,  oom- 
plaina  and  says,  that  on  or  about  the  26th 
day  of  August,  1909,  Richard  Watson  with 
force  and  irms,  at  and  In  the  county  afore- 
said, and  within  the  city  limits,  did  wil- 
fully, maliciously  and  unlawfully  become  a 
vagrant  spending  his  time  in  idleness, 
against  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  State  and  in  violation  of  the  city  or- 
dinance.    Sec.   ,   chap.   ,   page 

.    [Signed]    T.  M.  Chrlstenbury,  Com- 


plainant 

"Subscribed  and  sworn  before  me  this  25th 
day  of  Aug.  1909.  [Signed]  W.  B.  Orr,  J. 
P.  [Seal.] 

"State  of  North  Carolina,  to  the  Chief  of 
Police  of  the  City  of  Charlotte,  or  Other 
Lawful  OfQcer  of  Mecklenburg  Coimty — 
Qreetlng:  These  are  to  command  you 
forthwith  to  apprehend  the  said  party  and 
him  have  before  D.  B.  Smith,  recorder,  at 
his  office  In  the  dty  of  Charlotte,  <m  the 
26th  day  of  Aug.  1909,  then  and  Hxere  to 
answer  the  above  complaint  and  be  dealt 
vrith  according  to  law.  Given  under  my 
hand  and  seal  this  25th  day  of  Aug.,  1909. 
[Signed]    W.  B.  Orr,  J.  P.  [Seal.] 

"North  Carolina,  Mecklenburg  County. 
The  State  and  City  of  Charlotte  v.  Richard 
Watson.  Judgment  Upon  the  trial  of  this 
case,  the  defendant  Is  guilty  and  Is  ordered 

and  adjudged  that to  be  committed  to 

the  Stonewall  Jackson  Training  School.  This 
the  27th  day  of  August,  1909.  [Signed]  D. 
B.  Smith,  Recorder." 

Original  Oonmiltment 

"Mecklenburg  County.  Before  the  Record- 
er of  Charlotte.  State  v.  Richard  Watson. 
Commitment  To  the  Keeper  of  the  Com- 
mon Jail  of  Said  County — Greeting:  Where- 
as, Richard  Watson,  the  prisoner  herewith 
sent  you,  has  been  required  by  me,  the  re- 
corder of  the  city  of  Charlotte:  You  are 
hereby  commanded  to  receive  the  said  party 
in  the  Stonewall  Jackson  Training  SchooL 
He  will  be  delivered  to  Officer  J.  B.  Mc- 
Call.  This  the  27th  day  of  August,  1909. 
Charge,  vagrancy.  D.  B.  Smith,  Recorder. 
W.  B.  Orr,  Desk  Sergeant" 

Commitment  Nunc  Pro  Tunc,  No.  1. 

"State  of  North  Carolina,  County  of  Meck- 
lenburg. Before  the  Recorder  of  the  City 
of  Charlotte.  State  and  City  of  Charlotte 
V.  Richard  Watson.  Commitment  To  the 
Superintendent  or  Keeper  of  the  Stonewall 
Jackson  Manual  Training  and  Industrial 
School-— Greeting:  Whereas,  Richard  Wat- 
son was,  on  the  27th  day  of  August  1909, 
convicted  before  the  recorder  of  the  city 
of  Charlotte  on  the  charge  of  vagrancy  and 
was  ordered  committed  to  your  institution  by 
the  said  recorder;  and  whereas,  doubts  have 
arisen  as  to  the  proper  form  of  the  said 
commitment;    and   whereas,  it  appears   to 


the  court  that  the  said  Richard  Watson  is 
less  than  16  years  of  age,  and  the  court  is 
of  the  opinion  that  it  would  be  best  for  the 
said  Richard  Watson  and  the  community 
that  the  said  Richard  Watson  should  be 
sentenced  to  your  institution  to  keep,  re- 
strain and  control  him  during  his  minority 
or  imtll  such  time  as  you  shall  deem  proper 
for  his  discharge,  under  such  proper  and 
humane  rules  and  regulations  as  may  be 
adopted  by  tlie  governing  board  of  your  in- 
stitution as  provided  by  the  statute:  You 
are,  therefore,  hereby  authorized  and  em- 
powered to  receive  the  said  Richard  Watson 
imto  the  said  Stonewall  Jackson  Manual 
Training  and  Industrial  School,  there  to 
remain  until  he  is  discharged  according  to 
law  and  the  rules  and  regulations  of  the 
said  institution.  The  said  Richard  Watson 
was  delivered  to  you  by  Officer  J.  E.  McCa!ll. 
This  July  26,  1911,  as  of  Aug.  27,  1909. 
[Signed]  D.  B.  Smith,  Recorder  of  the  City 
of  Charlotte,  North  Carolina." 

Commitment  Nunc  Pro  Tunc,  No.  2. 

The  following  commitment  was  issued  and 
filed  after  judgment  and  bears  date  of  the 
return  day  to  the  writ 

"State  of  North  Carolina,  Mecklenburg 
County.  Before  D.  B.  Smith,  Recorder  of  the 
City  of  Charlotte.  State  v.  Richard  Watson. 
The  above-mentioned  case  coming  on  to  be 
heard  on  the  27th  day  of  August  1909,  be- 
fore the  recorder  of  the  city  of  Charlotte, 
upon  a  warrant  duly  Issued  charging  Rich- 
ard Watson  with  being  a  vagrant  and  hav- 
ing heea  heard,  and  it  appearing  to  the 
court  and  the  court  having  found  the  fol- 
lowing fticts:  That  the  said  Richard  Wat- 
son is  under  the  age  of  16  years,  having 
been  bom  on  the  29th  day  of  November, 
1894,  and  that  his  father,  with  whom  he 
has  been  residing;  is  being  detained  In  the 
Mecklenburg  county  jail  and  is  a  confirmed 
dope  fiend,  and  that  his  mother  is  dead  and 
his  grandmother,  with  whom  he  has  been 
living.  Is  an  inmate  of  the  Mecklenburg 
county  home,  and  that  the  said  Richard 
Watson  has  been  loitering  and  sauntering 
about  the  streets  of  Charlotte,  without  any 
fixed  place  of  abode  and  without  any  oc- 
cupation or  visible  means  of  support  It  is, 
therefore,  adjudged  and  found  as  a  fact 
that  the  said  Richard  Watson  is  a  vagrant 
and  under  16  years  of  age;  and  the  said 
recorder  of  the  dty  of  Charlotte,  being  of 
the  opinion  that  it  would  be  best  for  the 
said  Richard  Watson  and  this  community 
in  which  he  has  been  so  convicted,  that  he 
should  be  sentenced  to  the  Stonewall  Jack- 
son Manual  Training  and  Industrial  School. 
It  is  also  ordered  and  decreed  that  the 
said  Richard  Watson  be  committed  to  the 
Stonewall  Jackson  Manual  Training  and  In- 
dustrial School,  to  the  end  that  the  trustees 
or  other  governing  agencies  thereof  may 
ke^>,  restrain  and  control  him  during  his 
minority,  or  until  such  time  as  they  shall 
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deem  proper  for  his  discharge,  under  such 
proper  and  humane  rules  and  regulations  as 
may  be  adopted  by  the  said  trustees,  In  ac- 
cordance with  the  provisions  of  chapters 
509  and  966  of  the  Public  Laws  of  1907. 
This  the  8th  day  of  August,  1911,  as  of  the 
27th  day  of  August,  1909.  [Signed]  D.  B. 
Smith,  Recorder  of  the  City  of  Charlotte." 
It  was  not  denied  that,  at  the  time  of  the 
arrest  and  trial  of  Richard  Watson,  for  va- 
grancy, his  father,  the  petitioner,  was  In 
jail  and  was  then  an  unfit  person  to  have  the 
custody  of  his  child. 

Wm.  M.  Wilson,  for  appellant  L.  T.  Hart- 
sell  and  Shannonhouse  &  Jones,  for  respond- 
ent 

ALLEN,  J.  The  principal  questions  con- 
sidered in  the  able  and  carefully  prepared 
brief  of  counsel  for  the  petitioner  are  that 
the  detention  of  Richard  Watson  is  illegal, 
for  that:  The  act  establishing  the  Stone- 
wall Jackson  Training  School  is  unconstitu- 
tional because  (1)  it  provides  for  imprison- 
ment as  a  punishment  for  crime,  and  in  ex- 
cess of  that  fixed  by  statute  for  vagrancy, 
and  for  such  a  length  of  time  that  it  is  cruel 
or  unusual;  (2)  under  it  he  is  deprived  of 
his  liberty  without  due  process  of  law;  (3) 
that  his  detention,  under  the  statute,  amounts 
to  involuntary  servitude. 

[1]  The  duty  is  imposed  on  the  courts  of 
passing  on  the  constitutionality  of  an  act  of 
the  Legislature  when  the  question  is  present- 
ed, and  this  duty  arises  from  the  obligation 
to  declare  what  the  law  is.  The  courts  rec- 
ognize the  principles  declared  In  the  Consti- 
tution that  it  is  **ordained  and  established" 
by  the  people  of  the  state,  and  ''that  all 
political  power  Is  vested  in  and  derived  from 
the  people,"  and  when  a  statute,  which  is  the 
work  of  legislators,  who  are  agents  of  the 
people,  is  contrary  to  its  provisions,  they  sus- 
tain the  will  of  the  people  as  expressed  in  the 
Constitution,  and  not  the  will  of  their  agents. 
Respectful  regard,  however,  for  a  co-ordinate 
department  of  the  government,  demands  that 
the  duty  shall  not  be  lightly  undertaken,  and 
that  in  its  performance  all  reasonable  doubts 
shall  be  resolved  in  favor  of  the  legality  of 
legislation.  The  principle  is  so  declared  by 
Chief  Justice  Clark  in  Sutton  v.  Phillips,  116 
N.  C.  504,  21  S.  E.  968,  in  which  he  says: 
"While  the  courts  have  the  power,  and  it  is 
their  duty,  in  proper  cases,  to  declare  an  act 
of  the  Legislature  unconstitutional,  it  is  a 
well-recognized  principle  that  the  courts  will 
not  declare  that  this  co-ordinate  branch  of 
the  government  has  exceeded  the  powers  vest- 
ed in  It  unless  it  is  plainly  and  clearly  the 
case.  If  there  is  any  reasonable  doubt,  It 
will  be  resolved  in  favor  of  the  lawful  exer- 
cise of  their  powers  by  the  representatives 
of  the  people."  And  by  Justice  Hoke  in  State 
V.  BaskervUle,  141  N.  C.  818,  53  S.  E.  744, 
that:  "It  is  well  established  that  an  act  of 
the  Legislature  will  never  be  declared  uncon- 
Btitutlonal  unless  It  plainly  and  clearly  ap- 


pears that  the  General  Assembly  has  exceed- 
ed Its  powers."  Applying  these  rules  of  con- 
struction, can  it  be  said  that  the  act  is  un- 
constitutional? 

[2]  In  determining  this  question,  we  mnst 
consider  the  purpose  for  which  the  act  was 
passed,  and  the  grounds  upon  which  the  state 
can  rightfully  exercise  the  power  to  detain 
minor  children.  It  is  not  an  unlimited  and 
arbitrary  power,  and  is  justified  only  upon 
the  idea  that  the  child  is  without  parental 
care,  and  that  his  environment  is  such  that 
he  may  reach  manhood  without  restraint  or 
training  and  under  corrupting  influences,  un- 
less the  state,  as  parens  patrlie,  performs  the 
duty  which  devolves  primarily  on  the  parent 
Outi^de  of  the  humanitarian  idea,  which 
properly  has  its  Influence  on  courts  and  leg- 
islatures, and  considered  solely  from  the  ma- 
terialistic view,  each  citizen  Is  Interested  In 
having  men  and  women  honest  and  law-abid- 
ing, because  this  conduces  to  the  safety  of 
his  person  and  property,  and  a  system  which 
does  no  more  than  measure  the  days  and 
years,  which  must  be  paid  by  him  who  has 
violated  law,  "to  satisfy  justice,"  is  a  sur- 
vival of  the  days  when  the  only  object  of 
punishment  was  vengeance.  Under  this  sys- 
tem, society  receives  no  protection,  except  as 
the  eicample  deters  others  from  the  commis- 
sion of  crime;  no  hope  is  held  out  to  the  con- 
vict, and  he  is  imprisoned  with  other  crim- 
inals with  the  knowledge  that,  in  all  prob- 
ability, at  the  end  of  his  term,  he  will  be 
turned  loose  upon  society,  an  expert  in  crime. 
It  has  always  been  a  perplexing  question  how 
far  society  has  the  right  to  demand  a  day  or 
an  hour  of  his  life  as  an  example,  when  he 
has  been  permitted  to  live  amid  surround- 
ings that  nourish  and  stimulate  the  criminal 
tendency.  The  purpose  of  the  act  before  us  is 
to  meet,  in  some  measure,  the  duty  imposed 
upon  society,  for  its  own  protection  and  for 
the  good  of  the  child. 

[3,4]  When  we  turn  to  the  Constitution, 
we  find  that  the  establishment  of  a  reforma- 
tory  is  not  only  not  prohibited,  but  that  it  is 
expressly  authorized  by  article  11,  §  4,  which 
says:  **The  General  Assembly  may  provide  for 
the  erection  of  a  house  of  correction,  where 
vagrants  and  persons  guilty  of  misdemeanors 
shall  be  restrained  and  usefully  employed." 
And  a  house  of  correction,  "as  its  name  indi- 
cates, is  designed  for  the  reformation  of 
youthful  criminals,  those  who  have  not  yet 
become  hardened  In  crime."  Ex  parte  Moon 
Fook,  72  Cal.  11,  12  Pac.  803.  We  are  also 
of  opinion  that  the  power  would  exist  with- 
out this  provision  of  the  Constitution,  in  tbe 
absence  of  a  prohibition  in  that  instrument 
If,  then,  the  Legislature  has  the  power  to 
establish  a  reformatory,  has  It  rightfully  ex- 
ercised this  power,  or  has  it  under  the  guise 
of  reformation,  made'  It  possible  to  imprison, 
as  a  punishment  for  crime?  If  the  latter  con- 
struction is  adopted,  the  restraint  of  the  son 
of  the  petitioner  is  Illegal,  because  the  pun- 
ishment   for    vagrancy,    the    charge    made 
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against  tbe  son,  cannot  exceed  Imprisonment 
for  ao  days,  under  the  statute  now  in  force, 
and  the  act  under  which  a  child  might  be 
held  5  years  for  that  offense  would  be  viola- 
tiye  of  section  14  of  the  BiU  of  Rights,  which 
prohibits  '*cruel  or  unusual  punishment" 

[5,  6]  The  question  as  to  the  extent  to 
which  a  child's  constitutional  rights  are  im- 
paired by  a  restraint  upon  its  freedom  has 
arisen  many  times  with  reference  to  stat- 
utes authorizing  the  commitment  of  depend- 
ent, incorrigible,  or  delinquent  children  to 
the  custody  of  some  Institution,  and  the  de- 
cisions appear  to  warrant  the  statement  as 
a  general  rule  that,  where  the  Investigation 
is  into  the  status  and  needs  of  the  child,  and 
the  institution  to  which  he  or  she  Is  commit- 
ted is  not  of  a  penal  character,  such  Investi- 
gation is  not  one  to  which  the  constitutional 
guaranty  of  a  right  to  trial  by  jury  extends, 
nor  does  the  restraint  put  upon  the  child 
'amount  to  a  deprivation  of  liberty  within 
the  meaning  of  the  Declaration  of  Rights, 
nor  is  it  a  punishment  for  crime. 

In  McLean  County  ▼.  Humphreys,  104  111. 
878,  it  is  said:  "It  is  the  unquestioned  right 
and  imperative  duty  of  every  enlightened 
government.  In  its  character  of  parens  par- 
trise,  to  protect  and  provide  for  the  comfort 
and  well-being  of  such  of  its  citizens,  as,  by 
reason  of  infancy,  defective  understanding, 
or  othei'  misfortune  or  infirmity,  are  unable 
to  take  care  of  themselves.  The  perform- 
ance of  this  duty  is  Justly  regarded  as  one 
of  the  most  Important  of  governmental  func- 
tions, and  all  constitutional  limitations  must 
be  so  understood  and  construed  as  not  to 
interfere  with  Its  proper  and  legitimate  ex- 
ercise." 

■  And  in  Jarrard  v.  State,  116  Ind.  98,  17  N. 
B.  912:  "We  think  it  settled,  in  accordance 
with  principle,  that  the  Legislature  has  pow- 
er to  provide  for  the  reformation  of  boys 
who  are  entering  upon  a  career  of  wicked- 
ness, by  prescribing  measures  for  committing 
them  to  a  reformatory  institution." 

In  Ex  parte  Ah  Peen,  51  Gal.  280,  it  was 
held  that  proceedings  resulting  in  the  com- 
mitting of  a  minor  child  to  an  industrial 
school  did  not  deprive  such  child  of  his  lib- 
erty without  due  process  of  law,  such*  pro- 
ceedings not  amounting  to  a  criminal  prose- 
cution, the  court  saying:  "The  purpose  in 
view  is  not  punishment  for  offenses  done, 
but  reformation  and  training  of  the  child 
to  habits  of  industry,  with  a  view  to  his 
future  usefulness  when  he  shall  have  been 
reclaimed  to  society,  or  shall  have  attained 
his  majority.  Having  been  abandoned  by  his 
parents,  the  states  as  parens  patriae,  has  suc- 
ceeded to  his  control  and  stands  in  loco 
parentis  to  him.  The  restraint  imposed  up- 
on him  by  public  authority  is  in  Its  nature 
and  purpose  the  same  which,  under  other 
conditions,  is  habitually  imposed  by  parents, 
guardians  of  the  person,  and  others  exer- 
cising supervision  and  control  over  the  con- 
duct of  those  who  are,  by  reason  of  infancy, 


lunacy,  or  otherwise,  incapable  of  properly 
controlling  themselves.'' 

In  Reynolds  v.  Howe,  51  Conn.  472,  it  was 
held  that  a  statute  providing  that  Justices 
of  the  peace  may  commit  to  the  State  Reform 
School  any  boy  under  the  age  of  16  who  is 
in  danger  of  being  brought  up,  or  who  is 
being  brought  up,  to  lead  an  idle  or  vicious 
life,  does  not  deprive  such  minor  of  his  lib- 
erty without  due  process  of  law;  the  court 
saying:  "But,  as  we  have  shown,  the  boy 
is  not  proceeded  against  as  a  criminal.  Nor 
is  confinement  in  the  State  Reform  School 
a  punishment,  nor  in  any  proper  sense  im- 
prisonment. It  is  in  the  nature  of  a  parental 
restraint  It  is  a  mode  of  education  to  use- 
fulness ;  compulsory,  but  not  for  that  reason 
improper;  and  the  restraint  is  a  necessary 
incident  of  the  compulsory  education.  It  is 
all  made  necessary  by  the  corrupting  in- 
fluences that  surround  and  are  likely  to  con- 
trol the  boy,  cind  by  the  need  of  society  for 
protection,  and  that  necessity  Justifies  the 
proceeding.  To  make  the  restraint  and  in- 
struction of  any  permanent  value,  they  must 
be  continued  for  a  long  time.  Habits  are 
not  changed  in  a  month,  not  often  In  a  year. 
This  is  specially  true  of  bad  habits.  The  at- 
tempt to  reform  viciously  inclined  boys  would 
be  an  utter  failure  if  limited  to  a  few 
months." 

In  Ex  parte  Liddell,  93  Cal.  640,  29  Pac. 
253,  the  court  says:  "There  can  be  no  ques- 
tion as  to  the  power  of  the  Legislature  to 
provide  for  the  detention  and  education  of 
Juvenile  offenders',  as  it  has  done  in  this  act, 
and  the  provisions  of  the  act  are  not  obnox- 
ious to  the  criticism  that  it  prescribes  unjust 
or  unequal  penalties.  It  is  true  the  term 
of  detention  at  the  reform  school  may  be 
made  greater  by  the  Judgment  of  the  court 
than  the  term  of  imprisonment  in  the  county 
Jail  or  in  the  state  prison  for  the  same  of- 
fense would  be,  but  it  cannot  be  said  that  the 
punishment  inflicted  is  greater  than  could 
be  put  upon  an  adult  for  the  same  offense. 
The  object  of  the  act  is  not  punishment, 
but  reformation,  discipline,  and  education. 
While-  detained  for  a  longer  period,  perhaps, 
than  he  would  be  if  sent  to  the  state  prison 
or  the  county  Jail,  the  conditions  surrounding 
the  child  are  vastly  different  He  is  given 
the  opportunity  and  instruction  to  learn  a 
trade  and  qu€Llify  himself  for  the  duties  of 
citizenship,  so  that  at  the  end  of  his  term  he 
will  go  out  prepared  to  take  care  of  himself, 
and  those  dependent  upon  him,  without 
the  odium  which  attaches  to  an  ex-convict 
There  is  no  doubt  of  the  power  of  the 
state  to  make  and  enforce  provisions  for  the 
compulsory  education  of  all  children  within 
the  state;  and  it  is  equally  clear  that  the 
state  may  arrest  the  downward  tendency  of 
those  who  have  offended  against  its  laws, 
and  manifested  a  disposition  to  follow  a 
criminal  career,  by  placing  them  in  an  In- 
stitution where  they  will  receive  the  care, 
education,  and  discipline  necessary  to  pre- 
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pare  them  for  honorable  citizenship.  The 
records  of  the  penal  Institutions  of  this 
state  show  that  a  large  majority  of  their 
inmates  are  yonng  men — many  of  them  ju- 
veniles. The  Legislature  in  its  wisdom  has 
endeavored  to  provide  a  place  for  children 
manifesting  criminal  traits,  where  they  can 
be  cared  for  without  being  thrown  under 
the  baneful  influence  of  veterans  In  crime. 
We  think  the  policy  of  the  act  a  wise  one» 
and  we  see  no  constitutional  ground  for 
declaring  it  invalid." 

In  Bx  parte  Grouse,  4  Whart.  (Pa.)  11, 
which  was  approved  in  Roth  v.  House  of 
Refuge,  31  Md.  334,  and  In  Jarrard  v.  State, 
116  Ind.  98, 17  N.  B.  12,  the  court  says:  '"The 
House  of  Refuge  is  not  a  prison,  but  a 
school.  Where  reformation,  and  not  punish- 
ment, is  the  end,  it  may  indeed  be  used  as 
a  prison  for  Juvenile  convicts  who  would 
else  be  committed  to  a  common  gaol;  and 
in  respect  to  these  the  constitutionality  of 
the  act  which  incorporated  it  stands  clear  of 
controversy.  •  •  •  ^he  object  of  the 
charity  is  reformation,  by  training  its  in- 
mates to  Industry;  by  imbuing  their  minds 
with  principles  of  morality  and  religion;  by 
furnishing  them  with  means  to  earn  a  living, 
and,  above  all,  by  separating  them  from  the 
corrupting  influence  of  improper  associates. 
To  this  end,  may  not  the  natural  parent, 
when  unequal  to  the  task  of  education,  or 
unworthy  of  it,  be  superseded  by  the  parens 
patrise,  or  common  guardian  of  the  communi- 
ty? It  is  to  be  remembered  that  the  public 
has  a  paramount  interest  in  the  virtue  and 
knowledge  of  Its  members,  and  that,  of  strict 
right,  the  business  of  education  belongs  to 
it  That  parents  are  ordinarily  intrusted 
with  it  is  because  it  can  seldom  be  put  into 
better  hands;  but,  where  they  are  incompe- 
tent or  corrupt,  what  is  there  to  prevent  the 
public  from  withdrawing  their  faculties, 
held,  as  they  obviously  are,  at  its  sufferance? 
The  right  of  parental  control  is  a  natural, 
but  not  an  inalienable,  one.  It  is  not  ex- 
cepted by  the  declaration  of  rights  out  of  the 
subjects  of  ordinary  legislation;  and  it  con- 
sequently remains  subject  to  the  ordinary 
legislative  power,  which,  if  wantonly  or  In- 
conveniently used,  would  soon  be  constitu- 
tionally restricted,  but  the  competency  of 
which,  as  the  government  is  constituted,  can- 
not be  doubted.  As  to  abridgment  of  Inde- 
feasible rights  by  confinement  of  the  person, 
it  is  no  more  than  what  is  borne,  to  a  great- 
er or  less  extent,  In  every  school;  and  we 
know  of  no  natural  right  to  exemption  from 
restraints  which  conduce  to  an  infant's  wel- 
fare.*' There  are  many  others  to  the  same 
effect  Bx  parte  Ferrier,  103  111.  372,  43 
Am.  Rep.  10;  Refuge  v.  Ryan,  37  Ohio  St. 
203;  Famham  v.  Pierce,  141  Mass.  204,  6  N. 
B.  830,  55  Am.  Rep.  462. 

In  some  of  the  statutes  on  this  subject, 
provision  is  made  for  the  detention  of  the 
child,  when  the  par^it  is  unworthy,  although 


no  charge  of  crime  is  preferred,  while  in  oth- 
ers the  basis  of  the  order  of  commitment  is  a 
verdict  of  guilty,  and  In  all  the  principle  on 
which  the  authority  for  legislative  interfer- 
ence rests  is  that  the  child  may  be  saved, 
and  that  society  may  be  protected. 

It  is  also  usual  to  require  notice  to  issue 
to  the  parent,  and  to  give  him  an  opportuni- 
ty to  be  heard,  and,  when  this  is  not  done, 
the  parent  may  have  the  legality  of  the  de- 
tention of  the  child  inquired  into,  upon  a  pe- 
tition for  a  writ  of  habeas  corpus.  Upon  the 
hearing  of  such  petition,  he  will  be  required 
to  show  that  he  has  applied  to  the  authori- 
ties in  charge 'H)f  his  child  for  his  release; 
that  he  was  a  fit  and  proper  person  to  have 
care  of  the  child  at  the  time  of  liis  commit- 
ment, and  is  still  such.  When  it  is  remem- 
bered that,  if  he  was  an  unworthy  parent 
when  his  child  was  taken. charge  of  by  the 
state,  he  had  abdicated  his  parental  au- 
thority, it  is  not  unreasonable  to  say  to  him 
that  the  interests  of  the  child  and  of  sod^ 
have  become  paramount,  and  that  these  must 
be  considered  in  passing  upon  his  application 
for  the  custody  of  the  child.  Let  us  then 
consider  the  terms  of  the  statute. 

The  counsel  for  the  petitioner  contends 
tliat  because  only  persons  under  the  age  of 
16,  who  have  been  convicted  of  a  criminai 
offense,  can  be  admitted  to  the  training 
school,  and  that  the  Judicial  officer  is  re- 
quired to  sentence  such  person,  are  condu- 
sive  evidences  that  the  institution  is  penal 
and  the  object  punishment 

The  word  "convicted"  is  sometimes  used 
to  embrace  the  Judgment  upon  a  verdict  of 
guilty,  but  usually  it  refers  to  the  verdict 
itself,  and  it  is  in  this  sense  it  is  used  in  the 
statute.  Bugbee  v.  Boyce,  68  Vt  311,  35 
Atl.  330.  That  it  does  not  include  the  judg- 
ment is  made  clear  by  the  ftict  that  after 
conviction  the  officer  must  "sentence.*' 

**Sentence,"  in  its  ordinary  acceptation,  re- 
fers to  a  Judgment  of  imprisonment;  bat  it 
means  more  than  this,  and  describes  any 
Judgment  of  a  criminal  court  Allen  ▼.  Dela- 
ware, 161  Pa.  550,  20  AtL  288;  Wright  v. 
Donaldson,  158  Pa.  88,  27  Atl.  867;  People 
V.  Adams,  05  Mich.  541,  55  N.  W.  461;  Oom. 
V.  Bockwood,  109  Mass.  323,  12  Am.  Rep.  690. 

If,  therefore,  these  words  stood  alone,  the 
contention  of  the  petitioner  could  be  sustain- 
ed; but  imprisonment  or  a  punishment  for 
crime  is  not  necessarily  inferred  from  their 
use  and,  when  considered  in  connection  with 
other  parts  of  the  statute,  it  is  a  reasonable 
construction  that  conviction  is  merely  an 
evidence  that  the  child  needs  the  care  and 
nurture  of  the  state,  and  that  the  sentence  Is 
an  order  of  detention. 

The  act  (chapter  116a,  Pell's  Revisal)  is 
entitled  ''Stonewall  Jackson  Manual  Training 
and  Industrial  School,"  and  it  is  ^or  the 
training  and  moral  development  of  the  crim- 
inally delinquent  children  of  the  state";  the 
superintendent  Is  "intrusted  with  the  author- 
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ity  for  correcting  and  punishing  any  Inmate 
thereof  to  the  same  extent  as  a  parent  may, 
under  the  law,  Impose  upon  hla  own  child"; 
the  judicial  officer  Is  not  authorized  to  com- 
mit a  dilld,  under  16,  because  he  has  been 
convicted,  but  only  In  the  event  that,  after 
conviction,  he  "shall  be  of  the  opinion  that  it 
would  be  best  for  such  person,  and  the  com- 
munity In  which  such  person  may  be -con- 
victed, that  such  person  should  be  so  sen- 
tenced"; and  It  Is  made  the  duty  of  the  of- 
ficers In  charge  of  the  school  to  see  that  the 
children  committed  to  It  are  Instructed  "In 
such  rudimentary  branches  of  useful  knowl- 
edge as  may  be  suited  to  their  various  ages 
and  capadtles,"  to  teach  them  useful  trades 
and  give  them  manual  training,  and  also  to 
teach  "the  precepts  of  the  Holy  Bible,  good 
moral  conduct,  how  to  woiic,  and  to  be  In- 
dustrious." These  are  the  obligations  of  the 
benign  Christian  parent,  who  does  not  pun- 
ish or  restrain  the  child  except  for  its  good. 

We  conclude,  therefore,  that  when  the  act 
Is  considered  as  a  whole,  detention  under  its 
provisions  is  not  imprisonment  as  a  punish- 
ment for  crime,  and  that  It  Is  constitutional. 

[7]  If  constitutional,  the  order  of  detention 
was  authorized,  and  the  courts  would  not 
discharge  the  child  because  of  Irregularities 
In  the  order  or  in  the  commitment 

"The  writ  of  habeas  corpus  is  not  design- 
ed to  fulfill  the  functions  of  an  appeal  or  a 
writ  of  error.  It  Is  not  Intended  to  bring 
into  review  mere  errors  or  Irregularities, 
whether  relating  to  substantive  rights  or  to 
the  law  of  procedure,  committed  by  a  court 
having  Jurisdiction  over  person  and  subject- 
matter."    21  Cyc.  285. 

In  State  v.  Armlstead,  106  N.  O.  643,  10 
S.  E.  873,  there  was  an  Irregular  mittimus, 
and  in  discussing  the  effect  of  It  the  court 
says:  "The  jailer.  It  may  be,  would  have 
been  authorized  to  refuse  the  prisoner  until 
a  fuller  and  more  perfect  mittimus  was  sent. 
The  defendant  certainly,  If  he  chose,  could 
have  Inquired  Into  the  legality  of  his  deten- 
tion In  jail  under  It,  by  a  writ  of  habeas 
corpus.  The  latter  course,  in  this  particular 
instance,  would  have  availed  little,  however, 
as  the  judge,  upon  production  of  the  justice's 
judgment,  must  have  remanded  the  prison- 
er." This  clearly  recognizes  the  principle 
that.  If  one  Is  restrained  of  his  liberty  under 
a  judgment  authorizing  his  detention,  he  will 
not  be  discharged  upon  a  petition  for  a  writ 
of  habeas  corpus,  because  the  commitment 
or  mittimus  is  irregular. 

[8]  The  age  of  the  child  was  a  material  in- 
quiry upon  the  hearing,  and  it  was  proper 
for  the  court  to  hear  evidence  upon  It 

It  is  advisable  for  notice  to  be  given  to  the 
parent  before  an  order  of  detention  is  made, 
when  this  can  be  done,  and  for  the  order  to 
include  a  finding  as  to  notice  and  of  the  age 
of  the  child,  and  that  it  is  made  after  in- 
vestigation and  because  it  is  for  the  best  In- 


terests of  the  child  and  of  the  community  in 
which  he  Is  convicted. 

We  find  no  error,  and  the  judgment  of  Mr. 
Justice  Walker  is  afllrmed. 

Affirmed. 

057  N.  C.  881) 

LYTTON  ▼.  MARION  MFG.  CO. 

(Surpeme  Goart  of  North  Carolina.     Dec  13, 

1911.) 

1.  Evidence  (§  244*)>-Declabations  of  Of- 

FICEBS  OF  CORPOEATIONS— ADHISSIBILITT. 

Declarations  of  an  officer  of  a  corporation 
ipade  to  an  employ^  of  the  corporation  who 
bad  previously  sustained  a  personal  injury  that 
he  expected  the  employ^  to  sue  and  recover  large 
damages,  which  would  have  to  be  paid  by  insur- 
ance people,  are  inadmissible  as  hearsay,  in  an 
action  by  the  employ^  against  the  corporation, 
under  the  rule  that  declarations  of  officers  of  a 
corporation  are  competent  only  when  made  in 
the  line  of  official  duty  and  in  discharge  thereof 
in  a  transaction  for  the  corporation. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent.  Dig.  H  91^^036 ;    Dec.  Dig.  S  244.*] 

2.  Daicaoes  (§  166*)'~Pebsonal  Injttbies— 
Pbocesdings  to  Assess  Dauages  — Evi- 
dence. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence that  the  master  is  insured  In  a  casualty 
company  is  incompetent. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  i  165.*] 

Appeal  from  Superior  Court,  Rutherford 
County;   Long,  Judige. 

Action  by  J.  W.  Lytton  against  the  Marl- 
on Manufacturing  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Rybum  A  Hoey,  for  appellant  Solomon 
Gallert,  for  appellee. 

BROWN,  J.  The  plaintiff  was  a  machinist 
in  the  employment  of  defendant,  and  al- 
leges that  he  was  injured  while  operating 
a  machine  lathe  by  some  defect  In  the  man- 
drel furnished  him. 

[1]  The  admission  of  the  following  evi- 
dence over  the  defendant's  objection  is  as- 
signed as  error.  On  his  redirect  examination 
the  plaintiff  was  asked  the  following  ques- 
tion by  his  counsel:  ''Q.  You  testified,  Mr. 
Lytton,  in  resi)onse  to  Mr.  Rybum's  question 
that  you  were  still  in  the  employ  of  the 
Marlon  Manufacturing  Company,  notwlth> 
standing  the  fact  that  you  met  with  this  ac- 
cident and  are  suing  them,  and  I  wish  you 
would  tell  the'  court  and  the  jury  how  it 
happens  that  you  are  still  in  the  employ  of 
that  company?'*  To  this  question  he  replied: 
**A.  Well,  when  I  came  back  from  the  hospi- 
tal, Mr.  D,  D.  Little,  the  president  of  the 
mill,  come  to  me,  and  said,  *Mr.  Lytton,  I 
want  to  know  how  you  feel  about  this  mat- 
ter;' and  I  said,  'Mr.  Little,  I  feel  like  I 
am  injured  for  life,  and  that  the  company  is 
responsible  for  not  furnishing  me  the  prop- 
er material.'     He  said,  *Yes,  Mr.  Lytton;   I 
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expect  you  will  have  to  siie»  and  you  ought 
to  have  big  damage;'  and  I  said,  *Mr.  Little, 
I  want  you  to  do  something  for  me.'  And 
I  said:  *Mr.  Little,  I  want  you  to  do  some- 
thing for  me.  I  think  the  company  Is  due 
me  something.  If  they  had  furnished  me 
the  proper  stuff,  I  would  not  have  been  hurt. 
I  would  have  two  eyes  now  if  they  had  give 
me  the  right  steel  in  there  and  tools.'  And 
he  said:  'I  am  awfully  sorry  you  are  in- 
jured, and  I  can't  do  nothing  for  you  my- 
self, but  don't  be  afraid  to  sue.  It  don't 
come  off  me.  I  would  like  to  do  something 
for  you,  but  it's  got  to  come  off  the  insur- 
ance people,  and  it  shan't  have  anything  to 
do  with  your  Job.  If  you  have  to  sue,  go 
ahead.  I  hope  you  get  something.' "  This 
evidence  was  incompetent,  and  should  have 
been  excluded.  It  is  well  settled  that  the 
declarations  of  officers  of  a  corporation  are 
competent  only  when  made  in  the  line  of 
official  duty  and  while  the  officer  is  dis- 
charging it  in  reference  to  a  transaction  for 
the  corporation.  Younce  v.  Lumber  Co.,  155 
N.  C.  241,  71  S.  E.  329,  and  cases  cited; 
Rumbough  v.  Imp.  Co.,  112  N.  C.  751,  17  S. 
BL  536,  34  Am.  St.  Rep.  52S.  In  addition 
to  the  incompetency  of  Little's  declarations 
as  mere  hearsay,  the  subject-matter  of  the 
declaration  is  universally  held  to  be  Incom- 
petent and  disconnected  with  the  Inquiry  be- 
fore the  court 

[21  Evidence  that  the  defendant  in  an 
action  for  damages  arising  from  an  injury 
Is  insured  in  a  casualty  company  is  entirely 
foreign  to  the  issues  raised  by  the  pleadings 
and  is  incompetent.  By  some  courts  it  is 
held  to  be  so  dangerous  as  to  Justify  another 
trial  even  when  the  trial  Judge  strikes  it 
from  the  record.  Cosselmon  v.  Dunfee,  172 
N.  Y.  509,  65  N.  B.  494;  Loughlin  v.  Bras- 
sil,  187  N.  Y.  128,  135,  79  N.  E.  854;  Hor- 
dem  V.  Salvation  Army,  124  App.  Dlv.  674, 
676,  109  N.  Y.  Supp.  131;  Haigh  v.  Edel- 
meyer  &  M.  H.  Elevator  Co.,  123  App.  Div. 
376,  380,  107  N.  Y.  Supp.  936;  Manigold  v. 
Black  River  Traction  Co.,  81  App.  Div.  381, 
80  N.  Y.  Supp.  861. 

New  trial. 


(157  N.  C.  385) 

MORSE  et  al.  ▼.  FREEMAN  et  at 

(Supreme  Court  of  North  Carolina.     Dec.  13, 

1911.) 

1.  Ejectment  (8   108*)— Evidence— Issues. 

Where,  in  an  action  for  the  possession  of 
land,  both  parties  claimed  under  a  common 
grantor,  and  it  was  admitted  that  the  land  was 
included  in  the  deed  to  plaintiff,  aad  his  evi- 
dence showed  that  the  deed  to  defendant,  senior 
in  date  and  re^stration,  did  not  include  the 
land,  but  that,  if  it  did,  plaintiff  bad  held  ad- 
verse possession  for  seven  years,  a  nonsuit  was 
properly  denied. 

[Ed.   Note. — For  other  cases,  see   ESjectment, 
Cent.  Dig.  {  316;    Dec.  Dig.  S  108.«] 


2.  Witnesses   (J  252*)— Exaicination— Maps 
—Use  by  Witness. 

A  witness,  who  testified  that  a  map  was  a 
reproduction  on  a  large  scale  of  a  map  made 
under  order  of  court,  is  properly  permitted  to 
use  the  map  posted  on  a  wall,  to  illustrate  his 
testimony,  as  elicited  by  an  attorney  also  us- 
ing the  map,  in  the  absence  of  any  suggestion 
that  it  is  not  correct. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  866,  867;  Dec.  Dig.  f  252.«] 

8..   BOUNDABIES     (8     3*)>-DE8CBIPT1»N— CaIXS 
rOB   COUBSE   AND   DISTANCE. 

Where  natural  objects  or  boundaries  call- 
ed for  in  a  deed  have  not  been  ascertained, 
course  and  distance  govern  in  locating  the  land. 

[Ed.  Note.— iFor  other  cases,  see  Boundaries, 
Cent  Dig.  §{  3-41 ;    Dec.  Dig.  S  3.«] 

4.  Adverse  Possession  (8  106*)— Claim  Un- 
DEB  Title— Rights  Acquired. 

A  grantee,  who  has  been  for  more  than 
seven  years  in  the  continuous,  exclusive,  and 
adverse  possession  of  land  included  in  his 
deed,  claiming  under  it,  acquires  title  as  against 
a  grantee  in  a  prior  recorded  deed  including  the 
land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §{  604-623;  Dec  Dig.  { 
106.*  J 

5.  Appeal  and   Ebbob   (|  001*>^Qt7ESTioN8 
Reviewable— Assignments  of  Ebbob. 

An  assignment  of  error  not  based  on  any 
exception  in  the  record  cannot  be  considered. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  SOL*] 

Appeal  from  Superior  Court,  Rutherford 
County;  Lane,  Judge. 

Action  by  H.  B.  Morse  and  another 
against  J.  B.  Freeman  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  ap- 
peal.    Affirmed. 

This  is  an  action  to  recover  possession 
of  a  tract  of  land,  which  was  commenced  on 
the  30th  day  of  December,  1909.  The  de- 
fendant denies  the  plaintiff's  title,  but  ad- 
mits that  he  is  In  possession  of  a  part  of 
the  land  described  in  the  complaint  Both 
parties  claim  under  deeds  from  J.  B.  Free- 
m€ui,  the  deed  under  which  the  defend- 
ant claims  being  senior  in  date  and  regis- 
tration. The  deed  to  the  plaintiff  is  dated 
the  12th  day  of  December,  1902,  and  it  is 
admitted  that  it  covers  the  land  in  controver- 
sy. The  plaintiff  offered  evidence  that  he 
had  used  the  property  (a  part  of  the  Chim- 
ney Rock  property)  for  scenic  purposes  since 
the  date  of  his  deed,  cmd  that  he  had  kept 
men  on  it  as  watchmen  and  toUkeepers  all 
the  year.  The  principal  contention  between 
the  parties  is  as  to  the  location  of  the  last 
call  in  the  defendant's  deed,  **thence  along 
the  upper  edge  of  the  cliff,  above  Chimney 
Rock,  in  a  westerly  direction  to  the  begin- 
ning"; the  defendant  contending  that  there 
was  a  line  of  cliffs  which  the  call  in  the 
deed  would  follow,  and  the  plaintiff  that 
there  were  no  cliffs,  and  that  the  last  line 
would  go  straight  to  the  beginning.  If  the 
line  is  run  straight  to  the  beginning,  it  does 
not  cover  the  land  in  controversy,  and  the 
evidence  was  conflicting  as  to  whether  there 
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was  a  line  of  cliffs.  There  was  no  evidence 
wlien  the  defendant  entered  Into  possession. 
The  Jury  answered  tbe  Issues  in  favor  of 
the  plaintiff,  and  from  a  judgment  entered 
thereon  defendant  appealed. 

McBrayer,  McBrayer  &  McRorie,  for  ap- 
pellants.   Smith  A  Shlpman,  for  appellees. 

ALLEN,  J.  [11  The  motion  to  nonsuit 
was  properly  overruled.  As  both  parties 
claimed  title  under  a  common  source,  the 
decision  of  the  controversy  between  the  par- 
ties depended  upon  two  facts:  (1)  Did  the 
deed  of  the  defendant  cover  the  land?  (2) 
If  so,  had  the  plaintiff  held  the  land  ad- 
versely for  seven  years  under  his  deed? 
If  the  deed  of  the  defendant  did  not  cover 
the  land,  the  plaintiff  was  the  owner,  be- 
cause both  claimed  under  Freeman,  and  it 
was  admitted  that  the  land  was  included 
in  the  deed  of  the  plaintiff.  If  the  deed  of 
the  defendant  did  include  the  dispute,  the 
plaintiff  was  the  owner  if  he  had  held 
possession  adversely  for  seven  years  under 
his  deed.  Evidence  was  offered  to  sustain 
both  contentions  of  the  plaintiff,  and  there- 
fore a  Judgment  of  nonsuit  could  not  have 
been  entered. 

[2]  During  the  trial,  the  surveyor  was  al- 
lowed to  post  up  in  sight  of  the  court  and 
Jury  a  map  made  on  a  large  scale,  purport- 
ing to  be  a  copy  of  the  court  map,  and  the 
witness  was  allowed  to  refer  to  said  map 
as  a  matter  of  demonstration,  after  the  sur- 
veyor had  stated  that  it  was  a  fac  simile  or 
reproduction  on  a  large  scale  of  the  court 
map.  The  use  of  this  map  by  the  witness 
and  by -the  attorneys  in  the  examination  of 
the  witness  was  objected  to  by  defendant's 
counsel. 

It  does  not  appear  that  any  exception  was 
entered  by  the  defendant  to  the  use  of  the 
map;  but,  if  it  had  been  done,  we  think 
no  error  was  committed.  An  unofficial  map 
may  be  used  by  a  witness  to  Illustrate  his 
testimony,  and  It  can  make  no  difference  that 
it  is  posted  on  a  wall;  but  in  this  instance 
the  map  was  simply  an  enlargement  of  the 
one  made  under  order  of  the  court,  and 
there  is  no  suggestion  that  it  was  not  cor- 
rect. 

The  defendant  also  excepts  to  the  fol- 
lowing parts  of  the  charge,  which,  in  our 
opinion,  are  well  supported  by  the  authori- 
ties: 

[3]  1.  "But  if  you  find  from  the  greater 
weight  of  the  evidence  that  there  are  no 
natural  fcroundaries,  or,  in  other  words,  cliffs, 
or  no  such  cliffs  in  no  such  place  as  are 
called  for,  and  you,  calling  to  your  aid 
all  the  evidence  in  the  case,  are  unable  to 
locate  the  objects,  and  you  find  further  that 
the  last  call  in  the  deed  Is  a  straight  line 
from  the  stake  at  figure  5  on  the  map  to 
the  beginning,  you  will  answer  the  first  is- 


sue, 'Yes,'  since  where  the  natural  objects 
or  boundaries  have  not  been  fixed  and  as- 
certained, then  course  and  distance  must 
govern  the  Jury  in  fixing  the  line ;  therefore, 
if  you  locate  the  line  by  course  and  dis- 
tance, you  will  find  for  tbe  plaintiff.** 

[41  2.  'T'hat  if  the  7urv  sbmua  if't  <or 
defendant  on  the  location  of  his  deed,  sJH 
if  the  Jury  shall  find  from  the  evidence  that 
the  plaintiffs  have,  claiming  under  their 
deed,  been  in  the  possession  of  the  lap,  or 
interference,  or  any  part  thereof,  continuous- 
ly, adversely  notoriously,  and  exclusive  for 
seven  years  before  the  suit  was  brought, 
December  30,  1909,  no  other  person  being 
seated  on  the  lap,  this  would  ripen  the 
plaintiff^s  title,   and   he  should  recover.*' 

[51  There  is  one  other  assignment  of  er- 
ror, but  it  is  not  based  on  any  exception  ap- 
pearing in  the  record,  and  therefore  cannot 
be  considered.  Thompson  v.  Railroad,  147 
N.  C.  412,  61  S.  B.  286. 

The  asisignments  of  error  are  for  the  pur- 
pose of  grouping  exceptions  already  taken, 
and  not  to  introduce  new  exceptions. 

Upon  an  examination  of  the  whole  record, 
we  find  no   error. 

No  error. 


(157  N.  C.  881) 

JOHNSON  V.  CAROLINA,  O.  ft  O.  B.  00. 

et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  13, 

1911.) 

1.  Master  and  Servant  (§  8S*)— ''Independ- 
ent Contractor"--Definition. 

An  "independent  contractor**  is  one  who, 
in  the  exercise  of  an  independent  employment, 
contracts  to  do  a  piece  of  work  according  to 
his  own  methods,  without  being  subject  to  bis 
employer's  control,  except  as  to  the  results  of 
the  work. 

[Ed.  Note.— Tor  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  146;   Dec.  Dig.  §  88.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3542-^543 ;    voL  8,  p.  7686.] 

2.  Master  and  Servant  (J  88*)— Independ- 
ent Contractor— Relation. 

The  relationship  of  independent  contrac- 
tor is  not  changed  because  the  owner  reserves 
the  right  to^  supervise  the  work  through  an  en- 
gineer, architect,  etc.,  for  the  purpose  of  seeing 
that  it  is  done  pursuant  to  the  contract. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  146;   Dec.  Dig.  f  88.«] 

3.  Master  and  Servant  (f  88*) — Independ- 
ent GoNTRACTORr— Existence  of  Relation. 

If  a  workman's  immediate  employer  was 
not  acting  in  good  faith  under  an  alleged  con- 
tract with  defendant  railroad  company  for  do- 
ing work,  but  was  in  fact  only  the  company's 
agent,  such  employer  was  not  an  independent 
contractor  so  that  plaintiff  could  sue  ue  rail- 
,road  company  for  injuries  received. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  146;  Dec  Dig.  |  88.«] 


Appeal  from  Superior  Coart,  Burke  Coun- 
ty; Lane,  Judge. 

Action  by  Henry  Johnson  against  the  Car- 
olina. Clinchfield  &  Ohio  Railroad  Company 


•For  other  cases  see  s£me  topic  and  secUon  NUMBER  1l  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Xnaezei 
T2  S.E.-e7 
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and  others.  From  a  Jadgment  for  plaintiff, 
defendant  railroad  company  appeals.  Af- 
firmed* 

There  was  evidence  tending  to  show  that, 
on  or  about  July  15,  1908,  plaintiff  was  in- 
iu^ei^.  whijf  at  work  as  an  employ^  of  de- 
r'euuant  company,  by  reason  of  a  detective 
car,  being  then  used  for  hauling  dirt  in  the 
construction  of  defendant  road,  and  that  the 
injury  was  attributable  to  the  negligence  of 
defendant  There  was  evidence  tending  to 
show  that  there  was  no  negligence;  that 
plaintiff  was,  at  the  time,  an  employ^  of 
Propts  &  Co.,  an  independent  contractor; 
and,  further,  that  plaintiff  had  executed  a 
receipt  in  full  discharge  for  the  liability. 
The  following  verdict  was  rendered: 

"(1)  Was  plaintiff  injured  by  the  negU- 
gence  of  the  defendant?    Answer:   Yes. 

"(2)  Did  the  plaintiff  by  his  own  negli- 
gence contribute  to  his  own  injury?  Answer: 
No. 

"(3)  Did  the  plaintiff  release  any  cauE«  of 
action  he  had  against  defendant  on  account 
of  such  injury?  Answer:    No. 

"(4)  What  injury,  if  any,  is  plaintiff  en- 
titled to  recover?  Answer:  Two  hundred 
dollars." 

Judgment  oh  verdict  for  plaintiff,  and  de- 
fendant excepted  and  appealed. 

Hudglns  &  Watson  and  A.  Hall  Johnston, 
for  appellant.  Spainhour  &  Mull  and  S.  J. 
Ervin,  for  appellee. 

HOKE,  J.  [1]  It  was  chiefly  objected  to 
the  validity  of  this  recovery  that  plaintiff 
was,  at  the  time,  the  employ^  of  an  inde- 
pendent contractor  (Propts  &  Co.),  and  that, 
on  the  facts  in  evidence,  there  had  been  no 
breach  of  duty  towards  plaintiff  on  the  part 
of  the  railroad  company.  This  doctrine  of 
independent  contractor  and  its  effect  on  the 
rights  of  parties  have  been  the  subject-mat- 
ter of  discussion  in  several  recent  decisions 
of  the  court,  as  in  Hopper  v.  Ordway,  72  S. 
E.  839,  at  the  present  term;  Denny  v.  Bur- 
lington, 155  N.  C.  33,  70  S.  B.  1085;  Beal  v. 
Fiber  Co.,  154  N.  C.  147,  69  S.  B.  834;  Thom- 
as V.  Lumber  Co.,  153  N.  C.  351,  69  S.  E. 
275,  32  L.  R.  A.  (N.  S.)  584;  Hunter  v.  Lum- 
ber Co.,  152  N.  C.  682,  68  S.  B.  237,  29  L.  R. 
A.  (N.  S.)  851,  136  Am.  St  Rep.  854;  Young 
V.  Lumber  Co.,  147  N.  C.  26,  60  S.  E.  654; 
Davis  V.  Summerfield,  133  N.  C.  325,  45  S.  B. 
654,  63  L.  R.  A.  492;  Craft  T.  Timber  Co., 
132  N.  C.  151,  43  S.  E.  597.  In  Beal  v.  Fiber 
Co.,  the  following,  as  general  definitions,  are 
referred  to  with  approval:  "An  independent 
contractor  has  also  been  defined  to.be  one 
who,  exercising  an  independent  employment, 
contracts  to  do  a  piece  of  work  according  to 
his  own  methods,  and  without  being  sub- 
ject to  the  control  of  his  employer,  except  as 
to  the  result  of  his  work."  Lurton,  J.,  in 
Powell  T.  Construction  Co.,  88  Tenn.  692, 
13  S.  W.  691,  17  Am.  St  Rep.  925,  and  from 
Smith  T.  Simmons,  103  Pa.  32,  49  Am.  Rep. 


113:  "Where  one  who  contracts  to  perform 
a  lawful  service  for  another  is  Independent 
of  his  employer  in  all  that  pertains  to  the 
execution  of  the  work,  and  is  subordinate 
only  in  effecting  a  result  in  accordance  with 
the  employer's  design,  he  Is  an  indep^ident 
contractor,  and  in  such  case  th.4  contractor 
alone,  and  not  the  employer,  is  liable  for 
damages  caused  by  the  contractor's  negli- 
gence in  the  execution  of  the  work.** 

[2]  Hopper  v.  Ordway,  at  the  present  term, 
and  Denny  v.  Burlington  support  the  propo- 
sition that,  when  a  contractor  has  undertak- 
en to  do  a  piece  of  work  according  to  plans 
and  specifications  furnished,  and  within  the 
meaning  of  the  definitions  referred  to,  this 
relationship  of  independent  contractor  Is  not 
affected  or  changed,  because  the  right  is 
reserved  for  the  en^eer,  architect,  or  oth- 
er agent  of  the  owner  or  proprietor  to  super- 
vise the  work  to  the  extent  of  seeing  that 
the  same  is  done  pursuant  to  ttie  terms  of 
the  contract  The  position  is  carefully  stat- 
ed in  Denny^s  Case,  as  follows:  *'When  the 
relation  of  independent  contractor  has  beea 
established,  and  the  work  is  to  be  done  ac- 
cording to  plans  and  specifications  furnished, 
the  mere  fact  that  a  supervisor  of  the  con- 
tractee  is  present  for  the  purpose  of  seeing 
that  the  'work  is  being  done  according  to  the 
contract,  at  the  time  the  tort  complained  of 
is  committed,  does  not  render  the  contractee 
liable  therefor."  And  Hopper's  Case,  supra, 
is  In  full  approval  of  this  statement  Again, 
in  Bears  Case,  citation  is  made  from  Thomp- 
son on  Negligence,  as  follows:  "If  the  pro- 
prietor retains  for  himself  or  for  his  agent 
[e.  g.,  architect  and  superintendent]  a  general 
control  over  the  work,  not  only  with  ref- 
erence to  results,  but  also  with  reference  to 
methods  of  procedure,  then  the  contractor  is 
deemed  the  mere  agent  or  servant  of  the 
proprietor,  and  the  rule  of  respondeat  su- 
perior operates  to  make  the  proprietor  liable 
for  his  wrongful  acts  or  those  of  his  serv- 
ants, whether  the  proprietor  directly  inter- 
fered with  the  work  and  authorized  aud  com- 
manded the  doing  of  such  acts,  or  not  it 
is  not  necessary,  in  such  a  case,  that  the  ^n- 
ployer  should  actually  guide  and  control  the 
contractor.  It  is  enough  that  the  contract 
vests  him  with  the  right  of  guidance  and  con- 
trol.** 

[3]  On  the  facts  of  this  case,  and  on  the 
various  contracts  presented  for  considera- 
tion, the  rights  of  supervision  and  control 
reserved  to  the  engineer  of  the  railroad  com- 
pany are  so  extensive  and  all-pervading  that 
we  incline  to  the  opinion  that  these  ox)erator8 
may  not  maintain  the  position  of  independent 
contractors,  but  are  themselves  only  repre- 
sentatives and  agents  of  the  company,  for 
whose  acts  the  company  Is,  in  the  main,  re- 
sponsible. It  is  not  necessary  to  decide  the 
question,  however,  as  the  Jury,  under  a  cor- 
rect charge,  have  found  as  a  fact  that  the 
plaintiff's  immediate  employer,  at  the  time  of 
the  injury  and  in  reference  thereto,  was  not 


N.a) 


MAT  T.  WESTERN  UNION  TELEGRAPH  CO. 


1059 


acting  bona  fide  under  the  terms  of  tbe  con- 
tracts, but  was.  In  fact,  only  the  agent  of 
the  company  in  the  work  that  plaintiff  was 
engaged  in  doing.  The  position  was  recog- 
nized in  Young  y.  Lumber  Co.,  supra,  and, 
in  our  opinion,  there  was  evidence  in  the 
present  case  permlttiug  its  consideration. 
There  is  no  error,  and  the  Judgment  below 
is  alHrmed. 
No  error. 


(157  N.   C.'564) 

WHITENERi  V.  CAROLINA,  C.  &  O.  R.  CO. 

(Supreme  Coort  of  North  Carolina.     Dec  13, 

1911.) 

Master  and  Servant  (|  97*)  — Injury    to 
Servant— B>'iDENCB— Nonsuit. 

The  injary  to  an  employ^  from  a  piece  of 
rock  striking  him  in  the  eye,  while  driving 
crashed  ballast  under  railroad  ties  with  a  tamp- 
ing pidc,  being  evidently  the  result  of  an  ac- 
cident, which  the  evidence  fails  to  account  for, 
a  nonsuit  is  properly  granted. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  163;   Dea  Dig.  §  97.*] 

Appeal  from  Superior  Court,  McDowell 
County;  Long,  Judge. 

Action  by  H.  W.  Whitener  against  the 
Carolina,  Clinchfield  &  Ohio  Kailroad  Com- 
pany for  personal  injury  received  from  a 
piece  of  rock  striking  plaintiff  in  the  eye, 
while  driving  crushed  ballast  under  the 
railroad  ties  of  defendant's  road  with  a 
tamping  pick.  Defendant's  motion  to  non- 
suit and  dismiss  the  action  was  sustained, 
and  plaintiff  appeals.    Affirmed. 

Pless  <&  Winbome,  for  appellant  Hudgins 
&  Watson,  A.  Hall  Johnston^  and  J.  Nor- 
ment  Powell,  for  appellee. 

FEB  CURIAM.  Upon  a  review  of  the  rec- 
ord in  this  case,  we  are  of  opinion  that  his 
honor  correctly  sustained  the  motion  to  non- 
suit. House  V.  Railroad,  162  N.  C.  399,  67 
S.  E.  981,  and  cases  cited;  Dunn  v.  Railroad, 
151  N.  C.  813,  66  S.  E.  134.  The  injury  was 
evidently  the  result  of  an  accident,  which 
the  evidence  fails  to  account  for.  Martin  ▼. 
Manufacturing  Co.,  128  N.  a  264,  38  S.  B. 
876,  83  Am.  St  Rep.  671* 

Affirmed. 


(157  N.  c.  416) 

MAT  et  nx.  v.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.     Dec   6, 

1911.) 

1.  Tbkspass  (J  13*)— Unlawful  Acts. 

A  right  to  enter  on  the  lands  of  another 
does  not.  authorize  exercise  of  such  right  in  a 
violent  or  insulting  manner,  regardless  of  the 
rights  of  others. 

[Ed.    Note.— For  other   cases,   see   Trespass, 
Cent  Dig.  f  11;  Dec.  Dig.  8  13.»1 

2.  Trespass  (J  13*)— Unu^wfttl  Acts. 

Where  employes  of  a  telegraph  company 
lawfully  entering  on  the  lands  of  an  individual 


to  remove  poles  Indulged  during  the  prosecution 
of  the  work  in  loud,  profane,  and  lewd  lan- 
guage, to  the  injury  of  the  individual's  wife, 
who  was  in  a  delicate  condition,  the  company 
was  liable  for  the  injuries  sustained  by  the  wife, 
though  the  servants  did  not  know  of  her  physi- 
cal condition. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec  Dig.  8  13.»] 

3.  Damages  (8  49*)  — Mental  Suffering  — 
Physical  Injtjby. 

Where  the  servants  of  a  telegraph  company 
lawfully  entering  on  the  land  to  .remove  polea 
were  guilty  of  wrongful  acts  while  prosecuting 
the  work,  resulting  in  injury  to  the  wife  of 
the  landowner,  the  company  was  liable  therefor, 
though  there  was  no  direct  physical  injury  to 
her. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8  100;  Dec  Dig.  8  40.*1 

4.  Husband  and  Wife  (8  209*)— Injubies  to 
Wife— Right  or  Husband. 

A  husband  whose  wife  sustained  a  personal 
injury  through  the  wrongful  acts  of  another 
may  recover  for  expenses  incurred  in  treating 
his  wife  for  the  injuries,  and  for  the  loss  of  her 
society  and  services,  and,  where  the  injuries 
are  i)ermanent,  he  may  recover  compensation 
for  her  future  diminished  capacity  to  labor,  but 
he  may  not  recover  for  his  mental  suffering. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  88  766-772 ;  Dec.  Dig.  8  209.*1 

5.  Damages  (8  91*)  —  PuNinvs  Damages  — 
When  Recovebable. 

Where  the  wrong  Is  willful  or  wanton,  or 
accompanied  by  acts  of  oppression,  insult,  or 
brutality,  exemplary  damages  are  recoverable, 
and  a  telegraph  company  is  liable  for  punitive 
damages  for  wanton  acts  of  its  servants  in  the 

Serformance  of  their  work  on  the  land  of  an  in- 
ividual,  consisting  of  loud,  profane,  and  lewd 
language,  to  the  terror  of  the  wife  of  the  indi- 
viduaL 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  81  193-201;   Dec  Dig.  8  Ol.*] 

Appeal  from  Superior  Court,  OuUford 
County;  Daniels,  Judge. 

Action  by  Joseph  L*.  Hay  and  wife  against 
the  Western  Union  Telegraph  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

King  &  Kimball,  for  appellant.  R.  O. 
Strudwick  and  F.  P.  Hobgood,  Jr.,  for  ap- 
pellees. 

< 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  a  trespass  on  land.  The 
plaintiffs,  husband  and  wife,  alleged  that  the 
servants  of  the  defendant  entered  upon  the 
land  of  John  May,  where  they  were  living, 
for  the  purpose  of  removing  telegraph  poles, 
and  while  so  engaged  in  their  employer's 
business  unlawfully  and  wrongfully  violated 
the  rights  of  the  plaintiffs,  as  occupants  of 
the  land,  by  entering  their  home,  and  ac- 
companied their  act  of  trespass  by  menaces 
of  violence  and  the  use  of  profane  and  vul- 
gar words,  and  by  other  conduct  and  acts, 
which  were  unprovoked  and  nothing  less 
than  inexcusable,  if  not  wanton.  The  de- 
fendants Justify  upon  the  ground  that  they 
had  the  right  to  enter  in  order  to  remove 
certain  telegraph  poles  within  the  right  of 


*For  other  cases  bm  sams  topic  and  section  NUMBER  in  Dec.  Dig.  it  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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way  of  the  Nortb  Carolina  Railroad  Ck)mpa- 
ny,  or  Its  lessee,  the  Southern  Railway  Com- 
pany, and  that  John  May,  the  owner  of  the 
land,  licensed  them  to  enter,  and  that,  If 
they  did  not  enter  lawfully  by  his  permis- 
sion, they  had  the  lawful  right  to  enter  and 
remove  the  poles  by  reason  of  the  permission 
of  the  railway  company  to  the  telegraph  com- 
pany to  do  so;  the  locus  in  quo  being  within 
the  right  of  way  of  the  railway  company. 

We  will  assume,  for  the  sake  of  the  discus- 
sion, that  the  defendant  by  its  servants  en- 
tered lawfully  upon  the  land,  and  yet  this 
did  not  excuse  them  for  what  was  done  aft- 
er their  entry  was  made.  The  servants  of 
the  defendant  were  about  their  master's 
business  when  they  committed  the  act  of 
trespass,  and  they  apparently  did  it  for  the 
purpose  of  advancing  his  Interests,  while  do- 
ing the  work  assigned  to  them  by  him,  in 
the  prosecution  of  that  work,  and  within 
the  scope  of  their  authority.  There  were 
many  exceptions  taken  to  matters  of  evi- 
dence, and  others  were  addressed  to  collat- 
eral questions,  and  all  of  them  subsidiary  to 
the  main  point  (1)  Was  the  defendant,  by 
its  servants,  guilty  of  a  trespass  upon  the 
plaintiffs  premises?  (2)  If  so,  were  the 
plaintiffs  entitled  to  recover  punitive  dam- 
ages in  addition  to  those  which  are  compen- 
satory. 

[1]  The  defendant's  lawful  right  of  entry 
upon  the  land  did  not  authorize  It,  or  its 
servants,  to  do  so  in  a  violent  and  insulting 
manner,  regardless  of  the  rights  of  others. 
We  do  not  think  that  we  venture  anything 
in  asserting  this  to  be  a  general  statement 
of  the  law.  There  was  evidence  in  the 
case  to  the  following  effect:  That  the  serv- 
ants of  the  defendant  during  the  day  in 
question,  and  while  on  the  premises  of  John 
May,  engaged  in  the  work  already  described, 
indulged  in  loud,  profane,  and  boisterous  lan- 
guage, and  sang  lewd  and  vulgar  songs,  to 
the  terror  of  the  feme  plaintiff  and  others; 
that  they  yelled  at  the  feme  plaintiff  and 
others  in  the  house;  that  they  invaded  the 
house,  and  at  one  time  seized  a  guitar  which 
was  there,  and  played  on  It,  and  sang  ribald 
songs;  that  Stern,  defendant's  principal  fore- 
man in  charge  of  said  crews,  went  to  the 
well  near  by,  and,  facing  the  open  door  of 
the  feme  plaintiff's  bedroom,  yelled  at  her 
and  sang  lewd  and  vulgar  songs  in  her  Im- 
mediate presence  and  hearing;  and  that  the 
noise  and  tumult,  the  profanity  and  vulgar 
songs  of  defendant's  servants  throughout  the 
day,  and  while  engaged  in  moving  the  poles 
in  question  were  so  great,  loud,  and  boister- 
ous as  to  be  heard  by  many  people  in  the 
neighborhood;  that  in  the  morning,  standing 
ou  the  railroad  tracks,  Jno.  L.  May,  one  of 
the  plaintiffs,  told  Stern  and  May,  the  two 
foremen  of  defendant  in  charge  of  said 
crews,  of  the  bad  and  precarious  health  of 
his  wife,  and  that  she  was  in  the  house,  and 
asked  them  not  to  go  upon  the  property  of 
his  father;  that  Stern  replied  that  he  had 


orders  from  the  defendant  to  set  the  poles  on 
John  May's  land,  and  that  he  would  set  them 
there  regardless  of  witness'  or  any  other 
man's  wife,  and  that  he  did  not  "give  a 
damn."  There  was  further  evidence  as  to 
the  injury  suffered  by  the  feme  plaintiff,  re- 
sulting in  a  state  of  unconsciousness  followed 
by  great  suffering  and  permanently  impaired 
health,  and  as  to  the  damage  suffered  by 
the  male  plaintiff  In  consequence  of  the  de* 
fendant's  wrong.  The  defendants  entered  at 
first  lawfully,  but  afterwards  abused  their 
right  of  entry  while  in  the  prosecution  of 
their  work  by  acts  and  conduct  which  were 
plainly  in  violation  of  the  rights  of  the  plain- 
tiffs, who  were  then  in  the  lawful  and  peace- 
able possession  of  the  premises.  Conduct 
more  reprehensible,  under  the  circumstances, 
could  not  well  be  imagined.  The  feme  plain- 
tiff was  in  a  delicate  condition,  and,  in  con- 
sequence of  the  violent  and  insulting  manner 
in  which  the  defendants  invaded  her  home 
and  even  her  private  apartments,  her  health 
was  greatly  impaired.  Defendant  answers 
that  its  servants  did  not  Imow  of  her  physi- 
cal condition,  but  this  Is  no  excuse.  Their 
tortious  acts  were  the  immediate,  natural, 
and  proximate  cause  of  her  Injuries.  So  far 
as  the  liability  of  the  defendant  for  this 
wrong  is  concerned.  It  is  not  necessary  that 
it  should  have  contemplated  the  particular 
Injury  which  the  wrongful  act  produced,  but 
it  is  liable  if  the  wrong  was  of  such  a  char- 
acter as  to  be  injurious  in  its  natural  and 
proximate  consequences.  It  can  make  no 
difference  in  the  view  of  the  law  whether 
it  hurts  one  part  or  another  of  the  person 
who  is  injured.  The  law  will  not  excuse  a 
defendant  if  in  committing  the  wrongful  act 
he  aimed  at  the  foot  to  woimd,  and  killed  by 
striking  the  head  or  the  heart.  His  wrong 
is  the  same  in  law,  and  is  actionable,  though 
he  may  have  missed  his  mark.  He  Is  in 
such  a  case  presumed  to  have  intended  the 
natural  and  probable  consequences  of  his 
act.  Drum  ▼.  Miller,  135  N.  C.  204,  47  S. 
E.  421,  65  L.  R.  A.  890,  102  Am.  St  Rep. 
528.  In  that  case,  distinguishing  negligent 
from  willful  torts,  we  said:  "In  the  case  of 
willful  or  intentional  wrongdoing,  we  have 
an  act  Intended  to  do  harm,  and  harm  done 
by  it,  and  the  inference  of  liability  from 
such  an  act  may  seem  a  plain  matter,  under 
the  general  rule  of  liability,  and,  assuming 
that  no  just  cause  of  exception  to  It  is  pres- 
ent, 'it  is  clear  law  that  the  wrongdoer  is 
liable  to  make  good  the  consequences,  and  it 
is  likewise  obvious  to  common  sense  that 
he  ought  to  be.  He  went  about  to  do  harm, 
and,  having  begun  an  act  of  wrongful  mis- 
chief, he  cannot  stop  the  risk  at  his  pleas»- 
ure  nor  confine  it  to  the  precise  objects  be 
laid  out  but  must  abide  it  fully  and  to  the 
end.'  The  principle  is  commonly  expressed 
in  the  maxim  that  a  man  is  presumed  to  in- 
tend the  natural  consequences  of  his  acts.** 
It  will  be  seen  from  this  quotation  that  in 
the  case  of  a  willful  tort  the  wrongdoer  if 
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responsible  for  the  direct  and  proximate  con- 
sequences of  his  act,  without  regard  to  his 
intention  to  produce  the  particular  injury. 
But  the  mattw  is  made  clearer,  and  the  rul- 
ing in  that  case  more  pertinent  to  the  ques- 
tion now  under  consideration,  by  what  the 
court  said  later,  at  page  214  of  135  N.  C, 
page  424  of  47  S.  E.  (65  L.  R.  A.  890,  102 
Am.  St.  Rep.  528):  "It  may  be  stated  as  a 
general  rule  that  when  one  does  an  illegal 
or  mischievous  act,  which  is  likely  to  prove 
injurious  to  another,  or  when  he  does  a  le- 
gal act  in  such  a  careless  and  Improper  man- 
ner that  he  should  foresee,  in  the  light  of 
attending  circumstances,  that  injury  to  a 
third  person  may  naturally  and  probably  en- 
sue, he  is  answerable  in  some  form  of  action 
for  all  of  the  consequences  which  may  di- 
rectly and  naturally  result  from  his  conduct. 
It  is  not  necessary  that  he  should  actually 
intend  to  do  the  particular  injury  which  fol- 
lows, nor,  indeed,  any  injury  at  all,  because 
the  law  in  such  cases  will  presume  that  he 
intended  to  do  that  which  is  the  natural  re- 
sult of  his  conduct  in  the  one  case,  and  in 
the  other  he  will  be  presumed  to  intend  that 
which,  in  the  exercise  of  the  cAre  of  a  pru- 
dent man,  he  should  see  will  be  followed  by 
Injurious  consequences." 

But  it  seems  to  us  that  this  case  in  all 
of  its  essential  features  is  like  that  of  Jack- 
son V.  Telegraph  Co.,  139  N.  C.  347,  51  S. 
E.  1015,  70  L.  R.  A.  738,  and  must  be  govern- 
ed by  it  The  language  there  used  is  so 
directly  applicable  to  the  facts  disclosed  by 
the  evidence  in  this  case  that  we  cannot 
more  clearly  state 'the  law,  which  we  think 
should  determine  the  question  now  present- 
ed, than  by  repeating  what  we  then  said: 
'•The  jury  have  found  that  the  defendant  by 
Its  servant  caused  the  plaintiff  to  be  unlaw- 
fully arrested  for  the  purpose  of  putting  him 
out  of  the  way,  so  that  its  agents  and 
servants  might  erect  telephone  and  tele- 
graph poles  on  his  land.  If  this  is  not  an 
act  done  in  the  course  of  the  employment 
and  in  furtherance  of  the  master's  business 
for  his  benefit  and  advantage,  it  would  be 
hard  to  conceive  of  one  that  would  come 
under  that  class.  The  case  is  in  principle 
like  that  of  Railroad  v.  Harris,  122  U.  S. 
597,  7  Sup.  Ct  1286,  30  L.  Ed.  1146,  which 
has,  at  least  twice,  been  approved  by  this 
court  Hussey  v.  Railroad,  98  N.  C.  34,  3 
S.  E.  923,  2  Am.  St  Rep.  312;  Redditt  v. 
Mfg.  Co.,  124  N.  C.  100,  32  S.  E.  392.  In 
Harris's  Case  the  defendanCs  by  their  serv- 
ants committed,  it  is  true,  a  direct  and  vio- 
lent trespass  upon  lands  in  order  to  carry 
on  their  master's  work,  and  in  doing  so 
shot  and  injured  the  plaintiff;  but  is  there 
any  difference  in  law  between  the  two  cas- 
es? It  is  not  the  quality  of  the  act  that 
determines  the  master's  liability,  but  the 
fact  that  it  is  done  by  his  implied  direc- 
tion; that  is,  within  the  scope  of  the  serv- 
ant's authority,  in  the  course  of  his  employ- 
ment and  in  furtherance  of  his  master's  in- 


terests. Daniel  v.  Railroad,  supra  [136  N. 
C.517,  48  S.  E.  816,67  L.  R.  A.  455];  Daniel 
V.  Railroad.  117  N.  C.  592,  23  S.  B.  327: 
Kelly  V.  Traction  Co.,  133  N.  C.  418,  45  S.  E. 
826;  Lovick  v.  Railroad,  129  N.  C.  427,  40 
S.  B.  191;  Williams  v.  Gill,  122  N.  C.  967, 
29  S.  E.  879;  Pierce  v.  Railroad  [124  N.  O. 
83,  32  S.  E.  399,  44  L.  R.  A.  316];  and  Cook 
V.  Railroad,  supra  [128  N.  C.  333,  38  S.  El 
925].  It  was  in  this  case  a  question  for  the 
jury  under  proper  instructions  from  the 
court,  whether  McManus  in  arresting  the 
plaintiff  was  performing  his  master's  busi- 
ness, or  was  engaged  in  some  pursuit  of  his 
own.  Hussey  v.  Railroad  [98  N.  C.  34,  3  S. 
E.  923,  2  Am.  St  Rep.  312],  and  Daniel  v. 
Railroad,  supra;  Tiffany  on  Agency,  271. 
The  court  charged  fully  and  correctly  in  re- 
spect to  this  matter."  And  so  in  the  case 
at  bar  the  court  instructed  the  jury  fully 
upon  the  facts  and  the  law,  in  a  clear  and 
able  charge,  which  surely  could  have  left 
no  doubt  in  the  minds  of  the  jurors  as  to 
what  the  rights  of  the  parties  were  under 
the  law  and  upon  the  facts  as  they  might 
find  them  to  be. 

[3]  The  fact  that  the  defendant's  servants 
did  not  commit  an  assault  or  a  battery  upon 
the  plaintiffs  cannot  change  the  result.  They 
unlawfully  trespassed  upon  their  property, 
and.  If  their  other  acts  did  not  by  them- 
selves, constitute  an  actionable  wrong,  the 
jury  could  at  least  consider  them  in  aggra- 
vation of  damages.  We  held  in  Kimberly  v. 
Rowland,  143  N.  C.  398,  55  S.  E.  778,  7  L. 
R.  A.  (N.  S.)  545,  that  the  general  principles 
of  the  law  of  torts  support  a  right  of  ac- 
tion for  physical  injuries  resulting  from  ei- 
ther a  willful-  or  a  negligent  act,  none  the 
less  strongly  because  the  physical  injury 
consists  of  a  wrecked  nervous  system  in- 
stead of  wounded  or  lacerated  limbs,  as 
those  of  the  former  class  are  frequently 
much  more  painful  and  enduring  than  those 
of  the  latter.  Approving  what  is  said  in 
the  text-books.  Justice  Brown,  who  wrote 
an  able  and  learned  opinion  for  the  court 
in  that  leading  case,  thus  summarized  the 
result  of  our  Investigations :  **A  recent  writ- 
er on  the  subject  trenchantly  says:  *To  de- 
ny recovery  against  one  whose  willful  or 
negligent  tort  has  so  terribly  frightened  a 
person  as  to  cause  his  death,  or  leave  him 
through  life  a  suffering  and  helpless  wreck, 
and  permit  a  recovery  for  exactly  the  same 
wrong  which  results,  instead,  in  a  broken 
finger,  is  a  travesty  upon  justice.  The  rea- 
soning which  can  lead  to  such  a  result  must 
be  cogent,  indeed,  if  it  should  be  entitled  to 
respect.'  Case  and  Comment  August  1^06. 
A  text- writer  of  repute  says:  *The  prefer- 
able rule  on  this  subject  is,  In  our  opinion, 
that  if  a  nervous  shock  is  a  natural  and 
proximate  consequence  of  a  neglig^t  act 
and  physical  injuries  result  directly  from 
mental  disturbance,  there  should  be  a  reooy- 
ery  for  the  anguish  of  mind  and  the  conse- 
quent physical  loss,  irrespective  of  eontem- 
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poraneoiui  bodily  hurt*  Watson  on  Damages  | 
for  Personal  Injuries,  S  405.'*  This  is  a 
sufficient  answer  to  tbe  contention  that  there 
must  have  been  some  direct  physical  injury 
to  the  plaintiffs,  in  order  to  render  the  acts 
of  the  defendant's  servants  tortious,  in  a  la- 
ical s^ise,  and  consequently  actionable. 

[4]  The  Howland  Case  also  answers  an- 
other position  of  the  defendant,  that  the 
husband  of  the  feme  plaintiff  cannot  recover 
for  the  wrong  done  to  his  wife,  and  in  these 
words:  "It  is  contended  that  the  husband 
has  sustained  no  injury,  and  as  to  him  the 
motion  to  nonsuit  should  have  been  allowed. 
It  Seems  to  be  well  settled  that  where  the 
injury  to  the  wife  is  such  that  the  husband 
receives  a  separate  loss  or  damage,  as  where 
he  is  put  to  expense  or  is  deprived  of  the 
society  or  services  of  his  wife,  he  is  entitled 
to  recover  therefor,  and  he  may  sue  in  his 
own  name.  15  Am.  A  Eng.  Enc.  Law  (2d  Ed.) 
861,  and  cases  cited.  In  this  case  there  is 
no  evidence  of  an  outlay  of  money  in  medi- 
cal bills  and  other  actual  expenses,  and  the 
court  so  charged  the  jury,  and  directed 
them  to  allow  nothing  on  that  account. 
His  honor  correctly  instructed  the  Jury  to 
allow  nothing  because  of  any  mental  suffer- 
ing upon  the  part  of  the  husband.  There 
was,  however,  evidence  as  to  the  loss  of  the 
services  of  the  wife,  and  that  the  injury 
Inflicted  was  of  such  a  character  as  to  de- 
prive the  husband  of  her  society,  services, 
aid,  and  comfort  The  court  further  charged 
that,  if  the  injuries  are  permanent,  the  hus- 
band could  also  recover  such  sum  as  will 
be  a  fair  compensation  for  the  future  di- 
minished capacity  to  labor  on  the  part  of 
the  wife.  This  instruction  we  think  is  cor- 
rect and  supported  by  authority.  6  Thomp- 
son's Negligence,  U  7341,  7342.  It  is  im- 
possible  to  lay  down  a  rule  by  which  the 
value  of  her  services  and  the  loss  of  the 
wife's  society  can  be  exactly  measured  in 
dollars  and  cents.  All  the  judge  can  do  is 
to  direct  the  jury  to  allow  such  reasonable 
sum  as  will  fairly  compensate  the  husband 
therefor  under  all  the  circumstances  of  the 
case."  It  may  be  added  that  in  this  case 
defendant's  servants  trespassed  upon  the 
husband's  property — his  home.  He  had  pos- 
session, and  they  entered  after  being  for- 
bidden to  do  so. 

[5]  As  to  punitive  damages,  the  rule  is 
well  settled  that  when  the  wrong  is  willful 
or  wanton  or  done  maliciously,  or  accom- 
panied by  acts  of  oppression,  insult  or  bru- 
tality, exemplary  damages  may  be  added 
by  the  Jury  to  punish  the  offender,  as  an 
example  to  others  and  to  vindicate  Justice. 
Hale  on  Damages,  p.  200.  The  subject  is 
fully  considered  in  the  recent  case  of  Saun- 
ders V.  Gilbert  (at  this  term)  156  N.  a  , 

72  S.  E.  610;  the  facts  being  substantially 
like  those  in  this  case,  and  we  refer  to  that 
decision  without  further  discussion  of  this 


exception  as  to  the  correctness  of  the  court's 
ruling  that  the  jury  could  in  their  discretion 
allow  punitive  damages. 

We  have  considered  the  case  as  if  the  de- 
fendant's right  to  enter  upon  the  land  as 
part  of  the  right  of  way  of  the  North  Caio- 
llna  Railroad  Company  by  Its  permission 
was  clear,  though  the  concession  was  made 
only  for  the  sake  of  argument  It  had  no 
right  by  itself  or  its  servants,  to  abuse  the 
license  or  privilege  by  grossly  violating  the 
rights  of  others  in  peaceable  possession  of 
the  land,  and  especially  it  may  be  said  the 
defendant  by  its  servants  did  not  have  the 
lawful  right  to  enter  the  home  of  plaintiffs 
in  the  manner  adopted  by  them.  The  other 
exceptions  require  no  special  consideration. 

No  error. 


om.  N.  O.  S68) 

EARNHARDT  et  al.  v.  SOUTHERN  RT.  00. 

(Supreme  Court  of  North   Carolina.     Dec.  6, 

1911.) 

1.  Railroads  ({  68*)--Ohabtebs— Oonstbuo- 

TIOW. 

Railroad  charter  provisions  fixing'  the  width 
of  rights  of  way  should  be  construed  in  the 
light  of  conditions  existing  when  the  charter 
was  granted. 

[Eld.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  159, 160;  Dec  Dig.  t  68.*} 

2.  Railroads    (|   68*)  — Rights   of   Wat  — 
Width. 

Under  North  Carolina  Railroad  Charter, 
f§  27,  29,  authorizing  condemnation  of  a  right 
of  wa:r  not  invading  dwelling  honses,  etc,  and 
providing  that  in  the  absence  of  agreement  to 
the  contrary,  it  shall  be  presumed  that  land 
upon  which  the  road  is  constructed,  and  for 
100  feet  on  each  side  of  the  center  thereof^  has 
been  granted,  a  former  owner  of  land  within  the 
100-foot  limit  upon  which  it  is  now  sought  to 
construct  a  track  will  be  presumed  to  have 
granted  a  right  of  way  over  it  where  it  does 
not  appear  that  the  new  track  would  interfere 
with  any  dwelling,  etc,  existing  when  the  right 
of  way  was  granted. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  68.*] 

3.  Railroads   ({   82*)— •  Rights   of    Wat  — 
Width. 

If  the  original  owner  granted  such  right 
of  way,  subsequent  use  thereof  by  him  or  his 
successors  did  not  affect  the  company's  rights. 

[E}d.   Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  |{  213-219 ;   Dec  Dig.  f  82.«] 

4.  Railroads   (§   82*)  — Rights   of   Wat  — 
Width. 

The  company  was  not  bound  from  the  first 
to  use  the  full  width  of  right  of  way  acauired, 
and  could  use  such  parts  as  were  required  from 
time  to  time. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  213-219;  Dec  Dig.  8  82.*] 

5.  Railroads  <|  134*)— Lbasbs  —  Rigrtb  o# 
Lessee. 

The  lessee  of  the  North  Carolina  Companv 
succeeds  to  its  right  to  lav  a  double  track  on 
land  acquired  as  a  right  of  way. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  §  134.*] 

Appeal  from  Superior  Court  Rowan  Coun- 
ty; Lyon,  Judge. 


•For  othef  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 


N.a) 


EARNHARDT  v.  SOUTHERN  RY.  OO. 


1063 


Action  bj  T.  G.  Eamtmrdt  and  another 
against  the  Southern  Railway  Oompany. 
Judgment  of  nonsuit,  and  plaintiffs  appeaL 
Affirmed. 

This  is  an  action  to  recover  the  possession 
of  a  lot  of  land  and  damages  for  the  wrong- 
ful entry  thereon  by  the  defendants.  The 
entry  was  made  by  the  Southern  Railway 
Company  for  the  purpose  of  laying  a  double 
track.  It  is  not  denied  by  the  defendants 
that  the  plalntiffis  are  the  owners  of  the  land 
subject  to  the  easement  and  right  of  way  of 
the  North  (yarolina  Railroad.  The  land  was 
originally  a  part  of  the  Robards  land»  and 
the  house  now  occupied  by  the  plaintiffs  has 
been  built  within  six  or  seven  years.  The 
plaintiff  offered  evidence  tending  to  prove 
that  at  the  time  of  the  entry  a  dwelling 
house  was  situate  on  said  land  about  55  feet 
from  the  center  of  the  main  line  of  the  North 
Carolina  Railroad  Company;  that  in  front 
of  the  house  there  is  a  yard,  and  between 
the  yard  and  the  railroad  a  roadway;  and 
that  by  the  entry  of  the  Southern  Railway  to 
build  the  double  track  there  is  an  interfer- 
ence with  a  part  of  said  roadway,  leaving  a 
walkway  outside  of  the  plaintiffs'  yard;  also, 
that  plaintiffs  and  those  under  whom  they 
claim  have  been  in  possession  of  the  land  for 
about  70  years.  There  was  also  evidence  that 
in  1850  or  1851  there  was  a  house  on  the 
Robards  land,  but  the  witnesses  do  not  state 
where  the  house  was  located,  nor  is  there  any 
evidence  that  the  double  track,  as  now  con- 
.  structed,  would  Interfere  with  any  dwelling 
or  yard  in  existence  in  1850  or  1851.  The 
evidence  as  to  the  house  tends  to  prove  that 
a  blacksmith  shop  or  some  temporary  struc- 
ture was  on  the  land,  and  not  a  permanent 
house.  The  defendant  offered  evidence  tend- 
ing to  prove  that  on  account  of  increased 
business  a  doiible  track  was  necessary,  and 
that  the  Southern  Railway  had  so  determin- 
ed, and  that  in  its  construction  the  right  of 
way  In  use  did  not  approach  the  dwelling 
house  of  the  plaintiffs  nearer  than  25  feet, 
and  that  the  yard  was  not  interfered  with; 
also,  that  there  was  no  house  within  100  feet 
of  the  main  line  in  1850  or  1851.  The  North 
Carolina  Railroad  was  completed  about  1854. 
Section  27  of  its  charter  provides  for  the 
condemnation  of  a  right  of  way,  and  at  the 
end  of  said  section  there  is  the  following 
proviso:  "Provided  further,  that  the  right  of 
condemnation  herein  granted  shall  not  au- 
thorize the  said  company  to  invade  the  dwell- 
ing house,  yard,  garden  or  burial  ground  of 
any  individual  without  his  consent"  Section 
29  of  said  charter  is  as  follows:  '*Sec.  29/ 
That  in  the  absttice  of  any  contract  or  con- 
tracts with  said  company,  in  relation  to  lands 
through  which  the  said  road  or  its  branches 
may  pass,  signed  by  the  owner  thereof  or  his 
agent,  or  any  claimant  or  person  in  posses- 
sion tiiereof ,  which  may  be  confirmed  by  the 
owner  thereof,  it  shall  be  presumed  that  the 
land  upon  which  the  said  road  or  any  of  its 


branches  may  be  constructed,  together  with 
the  space  of  one  hundred  feet  on  each  side  of 
the  center  of  the  said  road,  has  been  granted 
to  the  said  company  by  the  owner  or  owners 
thereof,  and  the  said  company  shall  have 
good  right  and  title  thereto,  and  shall  have, 
hold  and  enjoy  the  same  as  long  as  the  same 
be  used  for  the  purposes  of  said  road,  and  no 
longer,  unless  the  person  or  persons  .owning 
the  said  land  at  the  time  that  part  of  the 
said  road  was  finished,  or  those  claiming  un- 
der him,  her  or  them,  shall  apply  for  an  as- 
sessment of  value  of  said  lands,  as  hereinbe- 
fore directed,  within  two  years  next  aftei 
that  part  of  the  said  road  which  may  be  on 
said  lands  was  finished;  and  in  case  the  salif 
owner  or  owners,  or  those  claiming  under 
him,  her  or  them,  shall  not  apply  within  tw« 
years  after  the  said  part  was  finished,  he,  sh^ 
or  they  shall  be  forever  barred  from  recover* 
ing  said  land  or  having  any  assessment  oi* 
compensation  thereof:  Provided,  nothing; 
herein  contained  shall  forfeit  the  rights  of 
femes  covert  or  infants  until  two  years  after 
the  removal  of  their  respective  disabilities." 
No  question  is  raised  as  to  the  proviso  in 
section  29.  On  the  16th  day  of  August,  1895, 
the  North  Carolina  Railroad  Company  leased 
to  the  Southern  Railroad  Company,  for  a 
term  of  99  years,  its  entire  railroad,  with  all 
its  franchises,  rights  of  transportation,  works 
and  property,  and  said  lease  is  now  in  force. 

At  the  conclusion  of  the  plaintiffs'  evi- 
dence, there  was  a  motion  to  nonsuit,  which 
was  overruled,  and,  after  the  introduction  of 
evidence  by  the  defendant,  the  case  was  sub- 
mitted to  the  jury,  and  pending  its  consider- 
ation his  honor  granted  the  motion  to  non- 
suit, and  the  plaintiffs  excepted  and  ap-. 
pealed. 

The  plaintiffs'  counsel  contends  in  his  brief: 

(1)  That  there  is  evidence  that  a  dwelling 
house  was  situate  on  the  land  in  controver- 
sy at  the  time  of  the  construction  of  the 
North  Carolina  Railway,  and  therefore  that 
said  company  could  not  acquire  a  right  of 
way  which  would  interfere  with  the  house 
or  yard. 

<2)  That,  if  the  North  Carolina  Railroad 
Company  did  not  acquire  a  right  of  way,  the 
Southern  Railway  Oompany  has  none,  as  it 
derives  its  powers  and  rights  under  its  lease 
from  the  North  Carolina  Railroad  Company. 

(3)  That,  if  the  North  Carolina  Railroad 
Company  has  a  right  of  way,  it  is  only  to  thp 
extent  that  may  be  necessary  to  transact  th^ 
business  of  the  company,  and  does  not  in- 
dude  such  as  may  be  needed  by  the  businesii 
of  the  Southern  Railway  Company,  much  oi 
which  is  the  transportation  of  interstate  par 
sengers  and  freight 

(4)  That  laying  the  double  track  is  an  ad- 
ditional burden  on  the  property  of  the  plaijp- 
tiffs,  for  which  they  are  oititled  to  recover 
damages.  • 

Geo.  W.  Garland,  for  appelant!.  linn  A 
linn,  for  appellee. 
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ALLEN,  J.  [1-31  The  first  question  to  be  ] 
settled  is  whether  the  North  Carolina  Rail- 
road Company  has  acquired  a  right  of  way 
100  feet  wide  on  each  side  of  its  main  track 
OTer  the  land  in  controversy,  because,  if  it 
has  not  done  so,  the  Southern  Railway  Com- 
pany, which  derives  its  powers  under  a  lease 
from  the  North  Carolina  Company,  has  no 
such  right  of  way.  It  must  be  remembered, 
in  the  consideration  of  this  question,  that 
there  is  no  evidence  that  the  double  track,  as 
now  laid,  invades  any  house  or  yard  as  it 
existed  in  1850  to  1851,  nor  that  it  invades 
the  dwelling  or  yard  of  the  plaintiff.  Section 
27  of  the  charter  of  the  North  Carolina  Com- 
pany relates  wholly  to  the  acquisition  of  a 
right  of  way  by  condemnation  proceedings, 
and,  of  course,  a  right  of  way  could  be  ac- 
iq[uired  by  deed  or  contract  from  the  owners. 
By  section  29  it  is  intended  to  provide  for 
cases  where  there  has  been  no  condemnation 
proceeding,  and  evidence  of  the  consent  of 
the  owner  has  been  lost  or  cannot  be  produc- 
ed, and  it  says  that,  in  the  absence  of  con- 
tract, there  arises  a  presumption  of  a  grant 
from  the  owner  for  the  land  on  which  the 
road  is  located,  together  with  a  space  of  100 
feet  on  each  side  of  the  center  of  the  track, 
and,  if  the  owner  fails  to  claim  compensa- 
*  tion  for  such  right  of  way  within  two  years 
after  the  road  is  finished  over  his  land,  he  is 
barred* 

Provisions  like  these  cannot  be  construed 
in  the  light  of  conditions  as  they  exist  to- 
day, but  as  they  were  when  the  charters 
were  granted.  As  was  well  said  by  Justice 
Connor  in  Railroad  v.  Olive,  142  N.  C.  273, 
65  S.  E.  268:  "The  point  of  view  from  which 
cliarters  for  railroads  were  drawn  in  this 
state  50  years  ago  must  not  be  lost  sight  of 
in  construing  them  in  the  light  of  present 
conditions.  If,  to  induce  the  investment  of 
capital  in  the  construction  of  railroads  and 
development  of  the  country,  large  privileges 
were  conferred,  not  inconsistent  with  the  ex- 
ercise of  the  sovereign  power  of  the  state 
in  controlling  them,  we  may  not  construe 
them  away  without  doing  violence  to  sound 
principle  and  fair  dealing.  When  these  rights 
of  way  were  granted,  or  statutes  enacted 
permitting  their  acquisition  in  the  exercise 
of  the  right  of  eminent  domain,  it  was  con- 
templated that  they  should  be  of  sufficient 
width  to  enable  the  company  to  safely  op- 
erate the  road  and  protect  the  adjoining 
lands  from  fire  communicated  by  sparks  emit- 
ted by  the  engines.  Land  was  cheap  and 
population  sparse.  The  railroads,  as  the 
charters  show,  were  to  be  built  by  the  citi- 
zens of  the  state,  the  capital  stock  to  be  sub- 
scribed by  large  numbers  of  people.  Legis- 
latures were  ready  to  make  broad  conces- 
sions to  these  domestic. corporations,  and,  as 
shown  by  the  record  in  this  and  other  cases 
In  this*  court,  the  owners  of  lands,  because 
the  'benefits  which  will  arise  from  the  build- 
ing of  said  railroads  to  the  owners  of  the 


land  over  which  the  same  may  be  construct- 
ed will  greatly  exceed  the  loss  which  may  be 
sustained  by  them,*  were  desirous  to.  promote 
the  building  thereof,  and  to  that  end  to  give 
them  rights  of  way  over  their  lands.  When 
the  road  has  been  constructed  and  the  bene- 
fits enjoyed,  although  new  and  unexpected 
conditions  have  arisen,  the  rights  granted 
may  not  be  withdrawn,  although  the  long- 
deferred  assertion  of  their  full  extent  may 
work  hardship."  The  effect  of  Inaction  on 
the  part  of  the  owner  for  a  period  of  two 
years  after  the  completion  of  the  road  has 
been  considered  in  several  cases  in  this  court 
under  charters  similar  to  the  one  before  us, 
and,  without  difference  of  opinion,  it  lias 
been  held  that  under  such  circumstances,  a 
presumption  of  a  grant  from  the  owner  aris- 
es for  the  land  on  which  the  road  is  located 
and  for  the  right  of  way  provided  for  in  the 
charter. 

In  Railroad  ▼.  McCasklll,  94  N.  C  751^ 
Chief  Justice  Smith,  discussing  this  ques- 
tion, says:  **In  whomsoever  the  estate  was 
vested,  there  being  no  suggestion  that  they 
were  under  disabilities,  it  was,  under  the 
statute,  as  soon  as  the  road  was  constructed 
and  toties  quoties  as  it  progressed  towards 
conclusion,  transferred  to  the  corporation,  of 
the  required  width  of  100  feet  on  either  side, 
to  be  paid  for  as  directed,  when  no  written 
contract  has  been  entered  into  for  the  pur- 
chase. In  such  case  the  Inaction  of  the  own- 
er in  enforcing  his  demand  for  compensa- 
tion for  land  taken  and  appropriated  after 
the  fiuishing  of  the  construction  of  the  road 
thereon  for  the  space  of  two  years  thereafter 
raises,  under  the  statute,  a  presumption  of  a 
conveyance  and  of  satisfaction,  and  hence 
becomes  a  bar  to  an  assertion  by  legal  pro- 
cess, of  such  claim.  •  •  •  The  presump- 
tion of  the  conveyance  arises  from  the  com- 
pany's act  in  taking  possession  and  building 
the  railway,  when,  in  the  absence  of  a  con- 
tract, the  owner  fails  to  take  steps  for  two 
years  after  it  has  been  completed  for  recov- 
ering compensation.  It  springs  out  of  these 
concurring  facts,  and  Is  Independent  of  in- 
ferences which  a  Jury  may  draw  from  them. 
If  the  grant  issued,  it  would  not  be  more  ef- 
fective in  passing  the  owner's  title  and  es- 
tate. Thus  vesting,  it  remains  In  the  com- 
pany as  long  as  the  road  is  operated,  of  the 
specific  breadth,  unaffected  by  the  ordinary 
rules  In  reference  to  repelling  presumptions." 
This  statement  of  the  law,  as  modified  by 
Railroad  v.  Sturgeon,  120  N.  C.  225,  26  S.  Bw 
779,  has  been  approved  in  Railroad  v.  Olive, 
142  N.  C.  272,  55  S.  E.  263,  Parks  v.  RaU- 
road,  143  N.  C.  293,  55  S.  E.  701,  12  L.  R.  A. 
(N.  S.)  680,  Railroad  v.  New  Bern,  147  N.  a 
168,  60  S.  m  925,  Muse  v.  Railroad,  149  N. 
C.  446,  63  S.  E.  102,  19  L.  R.  A.  (N.  S.)  453, 
and  in  other  cases.  Speaking  of  the  effect 
of  the  Sturgeon  Case,  Justice  Connor  said  ii^ 
Barker  v.  Railroad,  137  N.  a  220,  49  S.  E. 
117:    **li  is  there  held  that  under  similax 
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conditions,  construing  the  same  language, 
tlie  road  acquired,  not  a  title  to  the  land,  but 
an  easement  which  entitles  it  to  possession 
of  the  whole  right  of  way  only  when  it  shall 
appear  that  it  is  necessary  for  its  purposes 
in  the  conduct  of  its  business.  We  do  not 
understand  that  in  any  of  the  decisions  of 
this  court  the  doctrine  of  McCaskilFs  Case 
[94:  N.  C.  746],  has  been  otherwise  modified." 

It  will  be  noted  that  the  presumption  does 
not  arise  except  in  the  absence  of  a  con- 
tract, and  it  may  be  that  where  permanent 
structures  have  been  erected  by  the  owner 
of  the  land  within  100  feet  of  the  main  line, 
and  have  been  used  for  a  long  time  without 
objection,  and  also  in  localities  where  it  is 
customary  to  acquire  rights  of  way  by  pur- 
chase, less  in  width  than  100  feet,  that  the 
presumption  would  not  arise,  when  neither 
party  introduces  any  evidence  that  there  was 
no  contract.  It  is  also  intimated  in  McCas- 
kUrs  Case  and  in  Gudger  v.  Railroad,  106 
N.  C.  484,  11  S.  E.  515,  that  there  may  be 
a  recovery  for  permanent  improvements, 
made  without  objection,  and  in  good  faith. 
In  the  event  the  right  of  way  is  taken  for 
the  use  of  the  railroad.  These  questions  are 
not,  however,  before  us  on  this  appeal.  It 
follows,  therefore,  that  there  is  a  presump- 
tion that  the  then  owner  of  the  land  granted 
to  the  North  Carolina  Railroad  a  right  of 
way  over  the  land  in  controversy,  and,  if 
so,  the  subsequent  use  of  the  land  by  the 
owner  or  by  those  who  claim  under  liim,  as 
shown  by  the  evidence  in  this  case,  could 
not  affect  the  right.  Rev.  {  388;  Railroad  v. 
McCaskiU,  94  N.  C.  746;  Muse  v.  Railroad, 
149  N.  C.  446,  63  S.  B.  102. 

[4]  It  is  also  well  setUed  that,  if  the  North 
Carolina  Railroad  acquired  the  right  of  way 
over  the  land,  it  was  not  required  to  use  all 
of  it,  but  could  use  such  parts  of  it  from 
time  to  time,  as  the  development  of  its 
\)usiness  demanded.  In  Thomason  v.  Rail- 
road, 142  N.  C.  322,  55  S.  E.  206,  the  court 
so  holds,  and  it  is  there  said:  "It  would 
seem  that  upon  the  reason  of  the  thing  and. 
from  the  nature  of  and  the  purpose  for 
which  the  powers  are  granted,  when  the 
company  acquired  the  right  of  way,  in  the 
absence  of  any  restrictions,  either  in  the 
charter  or  the  grant,  if  one  was  made,  it 
became  invested  with  the  power  to  use  it, 
not  only  to  the  extent  necessary  to  meet  the 
then  present  demands,  but  such  further  de- 
mands as  arose  from  the  increase  of  its  busi- 
ness and  the  proper  discharge  of  its  duty  to 
the  public.  Any  other  construction  of  its 
charter  in  this  respect  would  defeat  the  very 
purpose  for  which  it  was  created — the  growth 
and  development  of  the  resources  of  the 
country  through  which  it  was  constructed. 
It  would  seriously  interfere  with  railroads 
In  the  discharge  of  their  duty  to  the  public 
in  a  country  the  population  and  business  of 
which  are  rapidly  increasing,  if  because,  to 


meet  and  encourage  these  conditions,  they 
doubled  their  tracks,  erected  larger  depots, 
made  connections  with  branch  lines,  etc.,  new 
rights  of  action  accrued  against  them  in  re- 
gard to  the  use  of  their  right  of  way."  And 
it  is  also  held  that:  "As  the  company  is 
held  accountable  for  the  condition  of  its 
right  of  way,  and  may  be  compelled  to  build 
side  tracks  and  other  structures  necessary 
for  the  discharge  of  its  duties  to  the  public, 
it  must  have  the  correlative  right  to  be  the 
judge  of  the  necessity  and  extent  of  such 
use."    Railroad  v.  Olive,  supra. 

[5]  If  the  North  Carolina  Company  has 
the  right  of  way  over  the  land  in  controver- 
sy, and  has  the  right  to  lay  a  double  track 
thereon,  the  question  remaining  is.  Can  the 
Southern  Railway  Company  do  so?  The 
North  Carolina  Company  has  leased  to  the 
Southern  Railway  Company  its  road,  fran- 
chises, and  rights  of  property,  and  this  lease 
is  valid  (Hill  v.  Railroad,  143  N.  C.  539,  56 
S.  B.  854,  9  L.  R.  A.  [N.  S.]  606),  and  in  pass- 
ing on  this  same  lease  Chief  Justice  Clark 
said  in  HcCuUock  v.  Railroad,  146  N.  C.  317, 
59  S.  m  882:  '*The  Southern  Railway  Com- 
pany, the  defendant,  as  lessee  of  the  North 
Carolina  Railroad  Company,  Is  entitled  to 
use  said  lot  as  fully  as  its  lessor  could  have 
done  (so  far  as  this  action  is  concerned), 
including  any  increased  burden  on  the  lot 
by  reason  of  the  increased  business  of  said 
North  Carolina  Railroad  Company's  part  of 
the  business  of  the  'Southern,'  whether  the 
said  business  originates  along  the  line  of  the 
North  Carolina  Railroad  Company,  or,  orig- 
inating elsewhere,  is  shipped  to  any  point 
over  the  line  of  the  North  Carolina  Rail- 
road." These  authorities  seem  to  answer  the 
contentions  of  the  plaintiffs,  and  to  sustain 
fully  the  ruling  of  his  honor. 

No  error. 

(157  N.  0.  W8) 
OARRICJK  V.  SOUTHERN  POWER  CO. 

(Supreme  Court  of  North  Ciirolina.     Dec.  6, 

1911.) 

1.  Municipal  Corporations  (§  750*)— Torts 
—Omissions  of  Officers  and  Agents— In- 
dependent Contractor. 

Governing  authorities  of  a  town  cannot 
absolve  themselves  of  the  duty  of  proper  care 
as  to  the  condition  of  its  streets  and  sidewalks; 
and  when  they  authorize  work  to  be  done  on 
them  which  is  essentially  dangerous^  or  which 
will  create  a  nuisance,  unless  special  care  is 
taken,  they  are  chargeable  with  a  breach  of. 
duty,  whether  the  work  is  being  done  by  a  li- 
censee or  by  an  independent  contractor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1579;  Dec  Dig.  S 
750.*] 

2.  Master  and  Servant  (§  317*)— Injuries 
TO  Third  Persons— Act  of  Independent 
Contractor. 

Where  a  town  has  given  permisnon  to  a 
power  company  to  construct  its  line  through  the 
town,  the  company  cannot  relieve  itself  from 
the  duty  of  properly  safeguarding  work  that  is 
liable   to   create   a   nuisance,   even   though   the 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  Ne.  Series  ft  Rep'r  Indexes 
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work  is  delegated  to  an  independent  contractor, 
and  is  liable  for  an  injury  caused  by  leavinf 
a  sidewalk  in  a  dangerous  condition,  after  mak- 
ing excavations  for  its  improTements. 
_  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C3ent  Dig.  i  1264;   Dec.  Dig.  i  317.»] 

H,  Municipal  Corporations  (8  821*)— Con- 
tributory NBOLIQBNCE  —  QUSSTION  FOR 
JUBT. 

Whether  a  person,  injured  by  falling  into 
a  hole  left  In  a  sidewalk  by  a  public  service 
company,  was  guilty  of  contributory  negligence 
is  properly  a  question  for  the  jury. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  821.  •] 

Appeal  from  Superior  Court,  DavldBot 
County;    Daniels,  Judge. 

Action  by  Vangy  Carrlck  against  the  South- 
eru  Power  Company.  From  a  judgment  for 
plaintiff,  defendant  appealis.    Affirmed. 

On  January  27,  1910,  plaintiff,  a  fireman  in 
a  cotton  mill,  was  going  to  his  work  along 
Salisbury  street,  in  the  town  of  Lexington, 
N.  C,  his  usual  route,  and  fell  into  a  hole 
near  the  edge  of  the  sidewalk  and  partly  on 
the  sidewalk,  and  was  seriously  injured. 
The  hole  was  about  2  feet  square  at  the 
top  and  4  to  5  feet  deep;  about  one-half  of 
the  opening  heing  on  the  sidewalk  and  3 
to  5  feet  from  the  Inside  fence,  and  the  hole 
was  left  without  covering,  or  without  lights 
or  warning  of  any  kind,  and  was  dug  by 
procurement  of  defendant  company,  which 
was  constructing  its  line  through  the  town, 
under  permission  of  tne  municipal  govern- 
ment, eyideneed  by  an  ordinance  granting 
defendant  a  license  for  the  purpose.  Defend- 
ant denied  there  was  negligence  in  leaving 
the  hole  uncovered;  alleged  that  the  work, 
was  being  done  by  an  independent  contrac- 
tor, for  whose  conduct  defendcmt  was  in 
no  way  responsible ;  and,  further,  that  plain- 
tiff was  well  aware  of  the  existence  and 
placing  of  the  hole,  and  was  guilty  of  con- 
tributory negligence  at  the  time,  and  of- 
fered evidence  in  support  of  these  positions. 
The  jury  rendered  the  following  verdict: 

''(1)  Was  the  plaintiff  injured  by  and 
through  the  negligence  of  the  defendant? 
Answer:  Yes. 

''(2)  Did  the  plaintiff  contribute  to  his 
own  injury  by  his  negligence?    Answer:   No. 

«'(3)  What  damage,  if  any,  is  the  plaintiff 
entitled  to  recover?    Answer:   $1,200." 

Walser  &  Walser  and  Osborne,  Lucas  A 
Cr>cke,  for  appellant  McCrary  &  McOrary 
and  Phillips  &  Bower,  for  appellee. 

HOKB,  J.  (af £er  stating  the  facts  as  above). 
[11  The  governing  authorities  of  a  town  may 
not  absolve  themselves  of  the  duty  of  prop- 
er care  and  supervision  as  to  the  condition 
of  its  streets  and  sidewalks;  and  when 
they  authorize  work  to  be  done  on  them 
which  is  essentially  dangerous,  or  which 
will  create  a  nuisance,  unless  special  care 
and  precaution  is  taken,  they  are  charge- 
able with  a  breach  of  duty  in  this  respect. 


whether  the  work  is  being  done  by  a  licensee 
or  by  an  independent  contractor.  Bailey  v. 
Winston,  72  S.  E.  966,  at  present  term  and 
authorities  dted,  more  especially  Bennett  v. 
Mt  Vernon.  124  Iowa,  537,  100  N.  W.  349; 
Brusso  V.  City  of  Buffalo,  90  N.  X.  697.  And 
see  an  instructive  case  on  this  subject.  City 
of  Baltimore  v.  O'Donnell,  53  Md.  110,  36 
Am.  Rep.  395. 

[2]  The  same  principle  holds  as  to  the  obli- 
gations of  licensees  and  independent  con- 
tractors doing  work  of  the  kind  suggested; 
that  is,  when  the  work  that  is  being  dpne 
for  their  benefit  or  by  their  procurement  Is 
of  a  kind  to  create  a  nuisance,  unless  spe- 
cial care  is  taken,  they  are  charged  with 
the  duty  of  properly  safeguarding  it,  and 
may  not  relieve  themselves  by  delegating 
the  duty  to  others.  Bridge  Company  v. 
Steinbrock,  61  Ohio  St  215,  55  N.  E.  618,  re- 
ported, also,  in  76  Am.  St  Rep.  375;  City  of 
Anderson  v.  Fleming,  160  Ind.  597,  67  N.  E. 
443,  66  L.  R.  A.  U9 ;  Spence  v.  Scholtas,  103 
Cal.  208,  37  Pac.  220;  Curtis  v.  Kiley,  153 
Mass.  123,  26  N.  B.  421 ;  VUlage  of  Jefferson 
V.  Chapman,  127  IlL  438,  20  N.  B.  33,  11  Am. 
St  Rep.  136;  Cameron  Mill  Co.  v.  Anderson, 
98  Tex.  156,  81  S.  W.  282,  1  L.  R.  A  (N.  S.) 
198;  Rock  v.  Construction  Co.,  120  La.  831, 
45  South.  741,  14  L.  R.  A.  (N.  S.)  653;  Mc- 
Carrier  v.  HoUister,  15  S.  D.  366,  89  N.  W. 
862,  91  AnL  St  Rep.  695 ;  Moll  on  Independ- 
ent Contractors,  S  75.  In  Rock  v.  Construc- 
tion Co.,  supra,  the  court  held  as  follows: 
"As  a  municipal  corporation  would  itself  be 
liable  to  a  citizen  for  injury  sustained  by 
reason  of  its  reducing  a  sidewalk  to  a  dan- 
gerous condition,  it  Is  evident  that  the  privi- 
lege granted  by  it  to  a  pubUc  utility  company 
of  making  excavations  therein  cannot  author- 
ise such  company  to  leave  the  excavations  so 
made  unguarded,  and  to  dispense  with  all 
precautions,  whereby  those  who  are  right- 
fully using  the  sidewalk  may  be  warned  of 
their  existence.  Nor  can  the  company  in 
such  case  escape  liability  on  the  plea  that 
an  excavation,  made  under  the  authiority 
conferred  on  it  and  for  its  account  and  ben- 
efit, has  been  made  by  an  independent  con- 
tractor." ^  In  Bridge  Co.  v.  Steinbrock,  su- 
pra, Marshall,  J.,  delivering  the  opinion,  said: 
''The  weight  of  reason  and  authority  is  to 
the  effect  that  where  a  party  is  under  a  duty 
to  the  public  or  third  person  to  see  that 
work  that  he  is  about  to  do  or  have  done  is 
carefully  performed,  so  as  to  avoid  injury  to 
others,  he  cannot,  by  letting  it  to  a  con- 
tractor, avoid  his  liability  in  case  it  is  neg- 
ligently done  to  another's  injury;  and,  in 
the  citation  to  Moll,  supra,  the  author,  in 
reference  to  street  excavations,  says  correct- 
ly, we  think,  that  "digging  trenches  in  high- 
ways or  across  footpaths  has  been  considered 
by  many,  if  not  most,  courts  so  (kmgerous 
as  not  to  be  assignable,  so  far  as  liability 
is  concerned.    An  incorporated  company  un- 
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dertaklng  to  lower  the  grade  of  its  road 
while  in  the  receipt  of  tolls,  cmd  while  the 
road  is  open  for  travelers,  is  bound  to  guard 
that  part  retained  for  public  use,  to  warn 
travelers  of  danger  threatened  by  obstruc- 
tions, and  by  suitable  devices  to  direct  them 
in  the  proper  route ;  of  which  duties  it  may 
not  divest  Itself  by  shifting  the  responsibili- 
ty to  others."  A  contrary  doctrine  which 
seems  to  have  prevailed  in  certain  cases  re- 
lied upon  by  defendant,  as  in  Hackett  v. 
Telegraph  Co..  80  Wis.  187,  49  N.  W.  82^ 
Smith  V.  Simmons,  103  Pa.  32,  49  Am.  Rep. 
113,  are  expressly  disapproved  In  some  of 
the  decisions  to  which  we  have  referred, 
and  are,  we  think,  contrary  to  the  great 
weight  of  authority.  The  position  chiefly  re- 
lied upon  by  defendant  that  it  is  relieved  of 
responsibility,  if  any  existed,  because  the 
work  was  behig  done  by  an  independent  con- 
tractor may  not  therefore  be  sustained.  The 
hole,  two  feet  square  at  the  opening  and 
four  or  five  feet  deep,  on  the  edge  of  a  side- 
walk, extending  partly  in  and  leaving  only 
a  space  of  from  three  to  five  feet  for  pe- 
destrians to  pass,  going  to  or  from  their 
work  along  an  unlighted  street,  comes  well 
within  the  principle  stated,  and  defendant 
has  been  properly  held  responsible  for  the 
neglect  established  and  its  consequences. 

[3]  The  evidence  hardly  presents  the  ques- 
tion of  contributory  negligence ;  for  the  only 
testimony  we  find,  on  the  part  of  defendant, 
tending  to  fix  knowledge  of  the  existence  of 
the  hole  on  plaintiff,  also  tends  to  show  that 
the  hole  was  being  covered  over;  but  if  it 
were  otherwise  the  question  was  submitted 
under  the  principles  recognized  as  sound  in 
Russell  T.  Monroe,  116  N.  C.  721,  21  S.  B. 
550,  47  Am.  St  Rep.  823,  and  there  is  no 
error  to  defendant's  prejudice  in  having  re- 
ferred the  matter  to  the  Jury's  decision. 
In  Neal  ▼.  Marion,  126  N.  C.  412,  35  S.  B. 
812,  the  claimant,  with  full  knowledge  of 
conditions  and  contrary  to  the  general  cus- 
tom, had  voluntarily  chosen  to  go  along  an 
abandoned  and  neglected  walkway,  when 
there  was  a  good,  safe  way  provided,  on  the 
opposite  side  of  the  road,  and  the  case  has 
no  proper  application  to  the  facts  presented 
here.  There  is  no  error,  and  the  Judgment 
on  the  verdict  is  afllrmed. 

No  error. 

067  N.  C.  824) 
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(Supreme  Court  of  North  Carolina.     Dec.  13, 

1911.) 

1.  Masteb  and  Servant  (§  302*)— Tobts  or 
Sebvant  —  ScoPB  or  Employment  —  Mas- 
tbb's  Liability. 

Defendant's  driver,  who  was  shown  to 
have  the  duties  of  an  ordinary  driver,  invited  a 
boy  to  ride  on  a  lumber  wagon,  and  while  he 
was  on  the  load  the  team  ran  away,  and  he 
was  killed.  Heidj  in  an  action  for  the  alleged 
negligent   killing   of   the   boy,   that  defendant's 


driver  had  no  implied  authority  to  permit  boys 
to  ride  on  his  wagon,  and  in  so  doing  acted  be- 
yond the  scope  of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1217-1229 ;  Dec.  Dig.  S 
302.*] 

2.  NEaLiGBNCE  ({  22*)— "Danoebous  Insiru- 

mentalitt"--Team  of  Mttles. 

A  team  of  mules,  drawing  a  wagon  par- 
tially loaded  with  lumber,  and  ariven  by  a  ne- 
gro boy  17  yearn  old,  is  not  a  "dangerous  in- 
strumentality." so  as  to  render  the  owner  of 
the  team  liable  for  the  death  of  a  boy  10  years 
old,  riding  in  the  wagon  at  the  invitation  of  the 
driver,  caused,  by  the  running  away  of  the 
team,  irrespective  of  whether  the  invitation  of 
the  driver  was  witliin  the  scope  of  his  employ- 
ment. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §{  81,  82 ;   Dec.  Dig.  |  22.*] 

3.   NEOLIOENCB  (t  56*)— ^BOXIHATE  CAUSE  07 
INJUBT. 

Where  defendant's  servant,  driving  a  team 
of  mules  attached  to  a  wapon  partially  loaded 
with  lumber,  invited  plaintifiTs  intestate,  a  boy 
10  years  old,  to  ride  with  him  in  the  waffon, 
and*  the  boy  was  killed  by  the  running  away  of 
the  team,  the  character  of  the  mules  was  not 
the  proximate  cause  of  plaintiff's  death ;  the 
accident  being  the  result  of  the  unauthorized 
act  of  the  driver  in  inviting  intestate  to  ride. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S§  69,  70;    DecDig.  S  56.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Biggs,  Judge. 

Action  by  D.  T.  Dover,  administrator  of 
William  Dover,  deceased,  against  the  Mayes 
Manufacturing  Company.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Affirmed. 

Burwell  St  Cansler,  for  appellant.  A.  G. 
Mangum  and  Osborne,  Lncas  &  Cocke,  for 
appellee. 

BROWN,  J.  The  plaintiff*B  intestate,  a 
boy  10  years  old,  was  killed  by  the  running 
away  of  a  team  of  mules  belonging  to  the 
defendant,  Mayes  Manufacturing  Company, 
and  in  charge  of  one  of  its  servants.  The 
evidence  offered  by  the  plaintiff  shows  that 
the  team  was  being  driven  by  a  negro  boy 
17  years  old,  and  was  at  the  time  pulling  a 
wagon  partially  loaded  with  lumber,  which 
was  being  moved  for  the  defendant.  After 
the  lumber  was  loaded,  the  plaintiff's  intes- 
tate and  two  other  small  boys  climbed  on 
the  wagon.  There  was  also  on  the  wagon 
with  the  driver  another  negro  boy,  18  or  19 
years  old.  When  the  wagon  was  approaching 
a  hill  on  a  street  in  the  village  of  Mayes- 
worth,  and  just  before  starting  up  the  hill, 
the  negro  driver  made  two  of  the  white  boys 
on  the  wagon  get  ofT,  but  let  the  Dover  boy, 
plaintiflTs  intestate,  remain  on  the  wagon, 
and  i>ermitted  him  to  drive  the  mules;  and 
while  the  boy  was  driving  the  negro  boy 
stood  up  behind  him,  and  whipped  the  mules, 
so  that  they  trotted  up  the  hill,  and  he  con- 
tinued to  whip  them  until  they  passed  over 
the  top  of  the  hill  and  out  of  sight  of  the 
witness.  Another  witness  for  the  plaintiff 
testified  that  when  he  saw  the  mules  they 
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were  running  down  the  hill  on  the  opposite 
side;  that  one  of  the  negro  b03rs  had  the 
reins,  and  the  Dover  boy  was  sitting  on  the 
wagon  In  front  of  him;  and  that  presently 
the  negro  boys  Jumped  or  fell  from  the 
wagon. 

This  witness  then  gives  the  following  de- 
scription of  the  manner  in  which  the  Dover 
boy  was  killed:  **They  ran  on  about  20  feet, 
«nd  the  lumber  got  to  Jogging,  and  he  got 
on  his  feet  in  some  way  and  leaned  over, 
and  the  lumber  carried  him  over,  and  as  he 
went  over  the  hind  wheel  struck  him  right 
across  the  head."  There  was  evidence  that 
the  mules  had  run  away  several  times  be- 
fore this  accident;  the  runaways  being  at- 
tributed by  the  witnesses  to  several  causes. 
Once  the  lumber  was  "punching"  the  mules, 
and  in  another  instance  a  table,  which  was 
being  placed  on  the  wagon,  fell  on  the  mules; 
and  one  witness  said  he  had  seen  them  run 
away  and  did  not  know  the  cause. 

Augustus  Lay,  a  witness  for  the  plaintiff, 
testified  that  he  was  manager  of  the  de- 
fendant's store,  and  had  charge  of  the  teams 
and  farms;  that  these  mules  "would  run  off 
if  a  man  is  not  there  sufficient  to  hold  them, 
if  lumber  jumps  up  and  strikes  them,  or  if 
a  table  or  box  strikes  them ;"  that  the  boys 
in  the  village  were  in  the  habit  of  riding 
on  the  wagons,  and  he  would  run  them  off 
three  or  four  times  a  day. 

At  the  conclusion  of  the  plaintiff's  evi- 
dence, the  court  overruled  defendant's  mo- 
tion for  Judgment  of  nonsuit,  and  the  de- 
fendant introduced  a  number  of  witnesses, 
whose  testimony  was  directly  opposed  to 
that  of  the  plaintiff.  At  the  conclusion  of 
all  the  evidence,  upon  an  intimation  of  the 
court  that  he  would  charge  the  Jury  that,  if 
they  believed  the  evidence,  the  plaintiff  was 
not  entitled  to  recover,  the  plaintiff  sub- 
mitted to  a  Judgment  of  nonsuit  The  cor- 
rectness of  this  ruling  is  the  sole  question 
presented  for  our  determination. 

[11  At  the  very  threshold  of  this  case,  we 
are  confronted  with  a  state  of  facts  which 
compels  us  to  sustain  the  Judgment  of  his 
honor,  Judge  Biggs.  Ck>nstrued  in  the  light 
most  favorable  to  the  plaintiff,  the  evidence 
establishes  the  fact  his  intestate  was  invited 
by  the  defendant's  servant  to  ride  on  the 
wagon.  It  is  not  alleged,  nor  does  it  appear 
in  evidence,  that  the  servant  had  express  au- 
thority to  Invite  or  permit  boys  to  ride  on 
the  defendant's  wagons.  It  was  shown  that 
the  servant's  duties  were  those  of  an  or- 
dinary driver  of  a  team  of  mules;  and  that 
at  the  time  of  the  accident  he  was  engaged 
in  the  performance  of  such  duties.  We  must 
hold  upon  this  state  of  facts  that  he  had  no 
Implied  authority  to  permit  boys  to  ride  on 
his  wagon;  and  that  in  doing  so  he  acted 
l>eyond  the  scope  of  his  employment.  As 
authority  for  this  conclusion,  we  have  only 
to  repeat  well-settled  principles  in  the  law  of 
master  and  servant  "In  an  action  for  tort 
in  the  nature  of  an  action  on  the  case,  the 


master  Is  not  responsible  if  the  wrong  done 
by  the  servant  is  done  without  his  authority, 
and  not  for  the  purpose  of  executing  his  or- 
ders or  doing  his  work.  So  that,  if  the  serv- 
ant, wholly  for  a  purpose  of  his  own,  dis- 
regarding the  object  for  which  he  is  em- 
ployed, and  not  intending  by  his  act  to  exe- 
cute it,  does  an  injury  to  another,  not  within 
the  scope  of  his  employment,  the  master  is 
not  liable."  Howe  ▼.  Newmarch,  12  Allen 
(Mass.)  49;  Fleischner  v.  Durgin,  207  Mass. 
435,  03  N.  B.  801,  33  L.  R.  A.  (N.  S.)  79.  This 
doctrine,  so  well  expressed  by  the  Supreme 
Court  of  Massachusetts,  has  found  ready  ac- 
ceptance and  frequent  application  by  our 
court  Roberts  v.  Railroad,  143  N.  C.  178, 
55  S.  B.  509.  8  Ia  R.  A.  (N.  S.)  798;  Sawyer 
V.  Railroad,  142  N.  C.  1,  54  S.  E.  793,  115 
Am.  St  Rep.  716;  Vassor  v.  Railroad^  142 
N.  0.  68,  54  S.  E.  849,  7  L.  R.  A.  (N.  S.) 
950;  Hayes  v.  RaUroad,  141  N.  C.  195,  53  S. 
E.  847;  Jackson  v.  Telephone  Ck>..  139  N.  C- 
347,  51  S.  E.  1015,  70  L.  R.  A.  738;  Palmer 
V.  Street  Railway  CJo.,  131  N.  C.  250,  42 
S.  E.  604;  Cook  v.  Railroad,  128  N.  C.  333, 
38  S.  E.  925;  Pierce  v.  Railroad,  124  N.  C- 
83,  32  S.  E.  399,  44  L.  R.  A.  316;  Willis  v. 
Railroad,  120  N.  C.  508,  26  S.  E.  784;  W^aters 
V.  Lumber  Co.,  115  N.  C.  648,  20  S.  E.  718. 

The  recent  case  of  Marlowe  v.  Bland,  154 
N.  0.  140,  69  S.  E.  752,  presents  an  inter- 
esting application  of  this  principle.  In  that 
case  a  farm  hand  was  directed  to  cut  and 
pile  certain  cornstalks  and,  without  being  di- 
rected to  do  so,  he  set  fire  to  the  pile,  from 
which  sparks  were  blown  by  the  wind  to 
defendant's  woods,  causing  a  fire  and  doing 
two  or  three  hundred  dollars  of  damage. 
Upon  these  facts,  we  sustained  a  Judgment 
of  nonsuit,  and  in  the  opinion  of  the  court, 
written  by  Mr.  Justice  Hoke,  will  be  found 
frequent  quotations  from  the  very  thorough 
discussions  of  this  question  by  Mr.  Justice 
Walker,  in  Jackson  v.  Telephone  Co.,  supra, 
and  in  Daniel  v.  Railroad,  136  N.  C.  517.  48 
S.  E.  816,  67  L.  R.  A.  455.  In  the  latter  case, 
the  learned  Justice  says:  "It  is  not  intended 
to  assert  that  a  principal  cannot  be  held  re- 
sponsible for  the  willful  or  malicious  acts 
of  the  agent,  when  done  within  the  scope  of 
his  authority,  but  that  he  is  not  liable  for 
such  acts,  unless  previously  and  expressly 
authorized  or  subsequently  ratified,  when 
they  are  done  outside  of  the  course  of  the 
agent's  employment,  and  beyond  the  scope 
of  his  authority,  as,  when  the  agent  steps 
aside  from  the  duties  assigned  to  him  by 
the  principal  to  gratify  some  personal  an- 
imosity, to  give  vent  to  some  private  feeling 
of  his  own  (McManus  v.  Crlckett,  1  East, 
106);  and,  as  is  forcibly  stated  by  Lord  Ken- 
yon  in  the  case  cited,  quoting  in  part  from 
I>ord  Holt:  *No  master  Is  chargeable  with 
the  acts  of  his  servant  but  when  he  acts  in 
the  execution  of  the  authority  given  him.' 
Now,  when  a  servant  quits  sight  of  the  ob- 
ject for  which  he  is  employed,  and,  without 
having  in  view  his  master's  orders,  pursues 
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that  which  his  own  malice  suggests  be  no 
longer  acts  In  pursuant  of  the  authority  giv- 
en him,  and  his  master  will  not  be  answerable 
for  his  acts." 

In  his  learned  opinion  in  Stewart  ▼.  Lum- 
ber Co.,  146  N.  C.  112,  69  S.  B.  568,  Mr.  Jus- 
tice Walker  quotes  this  language  from  his 
opinion  in  the  Daniel  Case,  and  well  says: 
"What  better  authority  can  we  invoke  in 
support  of  our  position  than  the  opinions  of 
the  Court  of  King's  Bench  as  delivered  by 
Lord  Holt  and  Lord  Kenyon?" 

"The  test  of  liability  in  all  the  cases," 
says  Mr.  Justice  Hoke,  in  Sawjer  v.  Rail- 
road, 141  N.  C.  1,  54  S.  E.  793,  115  Am.  St 
Rep.  716,  **depends  upon  the  question  wheth- 
er the  injury  was  committed  by  the  authority 
of  the  master,  expressly  conferred,  or  fairly 
implied  from  the  nature  of  the  employment 
and  the  duties  incident  to  it." 

This  doctrine  of  respondeat  superior,  as  it 
is  now  established,  is  a  Just  but  a  hard  rule. 
The  master  exercises'  care  in  the  selection  of 
his  servant  and  retains  in  his  service  only 
such  servants  as  are  prudent  and  trustwor- 
thy; the  servant,  in  the  prosecution  of  the 
master's  business  must  of  necessity  pass  be- 
yond his  sight  and  out  of  his  control,  and 
yet  the  law  makes  the  master  liable  for  the 
conduct  of  the  servant.  The  application  of 
this  principle,  without  working  the  greatest 
injustice  to  every  employer  of  a  servant,  is 
made  possible  only  by  the  limitation,  estab- 
lished by  the  courts,  that  when  the  servant 
does  an  act  which  is  not  within  the  scope  of 
his  employment  the  master  \s  not  liable. 
''Beyond  the  scope  of  his  employment,  the 
servant  is  as  much  a  stranger  to  the  master 
as  any  third  person,  and  his  act  in  that  case 
cannot  be  regarded  as  the  act  of  the  master. 
The  rule  as  it  is  now  established  by  the  later 
Judicial  declarations  should  be  strictly  held 
within  its  defined  limits.  It  is  a  rule,  capable 
of  great  abuse  and  much  hardship,  and  the 
courts  should  guard  against  its  extension  or 
misapplication."  Holler  v.  Ross,  68  N.  J. 
Law,  324,  53  Atl.  472,  5&  L.  R.  A.  943,  96  Am. 
St  Rep.  546. 

The  authorities  on  this  question  from  other 
courts  are  collected  and  fully  discussed  in  the 
opinion  of  Mr.  Justice  Connor,  in  Stewart  v. 
Lumber  Co.,  146  N.  C.  85,  59  S.  E.  545.  The 
principal  opinion  in  that  case  was  not  in  con- 
flict with  the  views  expressed  in  the  dissent- 
ing opinion  upon  the  general  principle  of  the 
liability  of  the  master  for  the  conduct  of  his 
servant,  when  acting  beyond  the  scope  of  his 
employment  The  conflict  arose  upon  the  ap- 
plication of  this  principle  to  the  wiUfal  and 
wanton  conduct  of  an  engineer  in  blowing 
his  whistle  for  the  purpose  of  frightening 
plaintifT's  horses.  We  said,  in  the  opinion  of 
the  court:  "This  immunity  from  liability  for 
tort  referred  to  is  not  generally  extended  to 
railroads,  whose  servants  are  intrusted  with 
such  dangerous  instrumentalities,  and  have 
thereby  such  unusual  and  extensive  means  of 


doing  mischief."  Mr.  Justice  Walker  and 
Mr.  Justice  Connor  entered  vigorous  dissents 
to  this  exception  to  the  general  rule,  and 
maintained  that  the  rule  should  be  applied 
to  railroads,  as  well  as  to  other  employers, 
exempting  them  from  liability  for  the  wan- 
ton and  malicious  acts  of  their  servants  when 
beyond  the  scope  of  their  employment. 

We  have  a  number  of  cases  from  other 
courts  which  directly  sustain  the  position 
that  the  defendant's  driver  was  not  acting 
for  his  master  when  he  permitted  plaintitl's 
intestate  to  ride  on  the  wagon.  In  the  lead- 
ing case  of  Bowler  v.  O'Conuell,  162  Mass. 
319,  38  N.  E.  498,  27  L.  R.  A.  173,  44  Am.  St. 
Rep.  359,  the  servant  of  the  defendant,  a  boy 
13  years  old,  was  leading  a  colt  belonging  to 
the  defendant  from  the  stables  to  defend- 
ant's yard,  and  invited  the  plaintiff,  a  boy 
between  5  and  6  years  of  age,  to  ride,  and  the 
plaintiff  was  kicked  by  the  colt  while  going 
forward  to  accept  the  invitation.  The  court, 
denying  defendant's  liability,  says:  **The  true 
test  of  liability  on  the  part  of  the  defend- 
ant is  this:  Was  the  lovitation  given  in  the 
course  of  doing  this  work,  or  for  the  purpose 
of  accomplishing  it?  Was  the  act  done  for 
the  purpose,  or  as  a  means  of  doing  what 
Frank  [the  servant]  was  employed  to  do? 
If  not,  then  in  respect  to  that  act  he  was  not 
in  the  course  of  the  defendant's  business.  An 
act  done  by  a  servant  while  engaged  in  his 
master's  work,  but  not  done  as  a  means  or 
for  the  purpose  of  performing  that  work,  is 
not  to  be  deemed  the  work  of  the  master. 
And  under  tbis  rule,  in  view  of  the  testi* 
mony,  tl^e  defendants  were  not  responsible 
for  the  consequences  of  Frank's  invitation ,  to 
the  plaintiff  to  ride  upon  the  colt."  This  case 
was  followed  in  Drlscoll  v.  Scanlon»  163 
Mass.  348,  43  N.  E.  100,  52  Am.  St  Rep.  523, 
in  which  it  is  held:  "If  a  driver  of  a  cart  in- 
vites an  Infant  to  drive  with  him,  either  for 
pleasure  or,  to  take  his  place  in  driving  while 
he  sleeps,  and  the  infant  falls  from  the  cart 
and  is  run  over  by  it,  the  act  is  outside  the 
driver's  authority,  and  his  master  is  not  lia- 
ble to  the  Infant" 

**The  owner  of  the  wagon  in  charge  of  a 
skillful  driver  is  not  liable  for  the  death  of 
a  child  fatally  injured  in  attempting  to  alight 
from  the  wagon,  after  having  climbed  there- 
on at  the  invitation  of  the  driver,  who  was 
neither  expressly  or  by  implication  authoriz- 
ed  to  invite  children  to  get  upon  the  wagon, 
and  whose  act  in  doing  so  was  in  no  sense 
within  the  scope  of  his  employment,  or  in 
furtherance  of  the  master's  business.'*  Stone 
Co.  V.  Pugh,  115  Tenn.  688,  91  S.  W.  199. 

In  Kiernan  v.  Ice  Co..  74  N.  J.  Law,  175, 
63  Atl.  998»  it  appeared  from  the  testimony 
that  the  plaintiff,  a  boy  of  15  years,  was  in- 
vited by  the  defendant's  servant,  engaged  at 
the  time  in  driving  an  ice  wagon,  to  take  a 
piece  of  ice  from  the  wagon,  and  while  he 
was  in  the  act  of  doing  so  be  was  assaulted 
by  the  servant    In  denying  plaintiff's  right 
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to  recover,  the  court  says:  "There  Is  nothing 
to  show  that  Lahey  [the  driver]  had  any  ex- 
press  or  implied  authority  from  the  defend- 
ant to  permit  any  one  to  take  Ice  gratuitous- 
ly from  the  wagon.  Therefore,  when  Lahey 
gave  such  permission,  he  did  it  on  his  own 
responsibility,  and  not  as  a  servant  of  the  de- 
fendant" 

The  Supreme  Court  of  Michigan,  in  Schul- 
witz  V.  Lumber  Co.,  126  Mich.  559,  85  N.  W. 
1075,  had  occasion  to  apply  this  principle  to 
a  state  of  facts  very  similar  to  that  present- 
ed in  this  case,  and  held  that:  '*A  master  is 
not  liable  for  the  negligence  of  his  servant  In 
permitting  a  boy,  contrary  to  the  master's  or- 
ders, to  ride  upon  a  wagon  provided  for  the 
servant's  use  in  hauling  lumber;  such  act  not 
being  within  the  scope  of  the  servant's  em- 
ployment," Mahler  v.  Scott,  129  Mich.  614, 
89  N.  W.  340;  Corrigan  v.  Hunter,  139  Ky. 
315,  122  S.  W.  131,  130  S.  W.  798;  Sweeden 
V.  Improvement  Co.,  93  Ark.  397,  125  S.  W. 
439,  27  L.  R.  A.  (N.  S.)  124. 

[2, 3]  We  cannot  hold  that  a  team  of  mules 
and  wagon  la  a  "dangerous  instrumentality," 
and  that  the  defendant  should  be  made  liable 
for  the  death  of  plaintifiT's  intestate,  without 
regard  to  whether  the  servant  was  acting  be- 
yond the  scope  of  his  employment  Pollock 
on  Torts,  480.  But,  if  we  should  so  hold,  it 
would  not  change  our  decision,  because  the 
character  of  the  mules  was  not  the  cause  of 
the  death  of  plaintiff's  intestate.  The  acci- 
dent was  the  result  of  the  conduct  of  the  de- 
fendant's servant  for  which  the  defendant  Is 
not  liable.  Dougherty  v.  Railway  Co.,  137 
Iowa,  257,  114  N.  W.  902,  14  L.  R.  A.  (N.  S.) 
590,  126  Am.  St  Rep.  282. 
.  The  judgment  of  the  superior  court  la  af- 
firmed. 

(167  N.  C.  S20) 

McBRAYER  t.  BliANTON  et  iL 

(Supreme  Gourt  of  North  Carolina.    Dec.  13, 

1911.) 

E2JSCTMBNT  (I  86*)— BUBDEN  OP  PBOOF. 

The  burden  was  on  defendant  in  an  action 
to  recover  land  to  locate  a  deed  oonstitntlng  a 
part  of  his  chain  of  title,  and  to  show  that  it 
covered  the  property  in  controversy. 

[E)d.  Note.— 'For  other  cases,  see  Ejectment 
Cent  Dig.  §{  238-245;   Dec.  Dig.  {  86.*] 

Appeal  from  Superior  Court,  Butherford 
County;  Lane,  Judge. 

Action  by  T.  C.  McBrayer  against  Frank- 
lin Blanton  and  others.  From  the  judgment 
finding  in  part  for  plaintiff,  he  appeals.  Re- 
versed, and  new  trial  ordered. 

These  issues  were  submitted  to  the  jury: 
"(1)  Is  the  plaintiff  the  owner  in  fee,  and 
entitled  to  the  possession,  of  the  land  describ- 
ed in  the  complaint?    Answer:    No. 

"(2)  Are  the  defendants,  or  any  of  them, 
in  possession  of  the  land  described  in  the 
complaint  or  any  part  of  it?    Answer:    Yes. 


"(3)  What  damages.  If  any,  Is  plaintiff  en- 
titled to  recover  of  the  defendants?   Answer: 


ft 


Tillett  &  Ckithrie  and  Robert  S.  Baves,  for 
appellant.  McBrayer,  McBrayer  A  McRorle, 
for  appellees. 

BROWN,  J.  In  order  to  show  title  oat  of 
the  state,  plaintiff  introduced  grant  to  Thom- 
as Whltesides,  dated  November  28,  1792,  ad- 
mitted to  cover  the  land  in  controversy. 
Plaintiff  then  Introduced  <1)  allotment  to 
Sarah  Gettys  in  partition  proceedings  of  Al- 
pha Sweezy  Estate,  covering  land  in  contro- 
versy; (2)  deed  of  Sarah  Gettys  and  husband. 
Smith  Gettys,  to  Augustus  Surratt  for  same; 

(3)  deed  of  Surratt  to  plaintiff  for  said  land; 

(4)  evidence  showing  adverse  possession  in 
Surratt  for  more  than  15  years  prtor  to  1904 
and  up  to  that  year.  Present  possession  by 
defendant  was  admitted*  The  defendants  In- 
troduced (1)  deed  from  Franklin  Whltesides, 
administrator  of  Thomas  Whltesides,  to 
James  Chitwood,  dated  April  19,  1796;  (2) 
deed  from  James  Chitwood  to  Jesse  Chit- 
wood;  (3)  will  of  Jesse  ChitTrood,  dated  Jan- 
uary 8, 1856,  devising  the  land  to  Sarah  Blan- 
ton, subject  to  life  estate  of  Sarah  Chitwood; 
(4)  deed  from  James  Chitwood  to  Elijah 
Sweezy  dated  August  16,  1824,  offered  for 
purpose  of  estoppel.  We  find  nothing  in  the 
record  connecting  plaintiff  with  Elijah  Swee- 
zy, or  tending  to  prove  that  plaintiff  claimed 
the  land  under  him,  or  that  his  deed  covers 
the  land  in  controversy.  Therefore  the  at- 
tempt to  connect  plaintiff  with  James  Chit- 
wood and  to  show  that  plaintiff  claims  under 
him  has  failed. 

The  plaintiffs  contend  that  the  deed  intro- 
duced by  the  defendant  from  James  Chit- 
wood to  Jesse  Chitwood  is  void  for  insuffi- 
cient description,  and  cannot  be  located.  The 
description  is  as  follows:  Also  a  part  of 
another  tract  of  land  containing  800  acres, 
granted  to  Thomas  Whltesides,  and  by  him 
conveyed  to  the  said  James  Chitwood,  and 
by  him  now  conveyed  to  Jesse  Chitwood,  be- 
ginning at  a  post  oak,  comer  of  said  trart; 
thence  the  line  running  east  187  poles,  to  a 
black  oak;  thence  south  a  certain  distance^ 
to  a  black  oak  on  the  middle  of  the  road; 
thence  with  said  road  a  certain  distance,  to 
a  stake  in  MorrelFs  west  line;  thence  with 
said  line  north,  the  line  of  the  300-acre  sur- 
vey; thence  with  said  line  a  certain  distance^ 
to  a  stake;  thence  a  conditional  line  north- 
west to  a  tree  on  the  south  side  of  the  branch, 
to  range  with  one  on  the  north  side  of  the 
said  branch;  thence  N.  70°  B.,  to  the  be- 
ginning, containing  100  acres,  be  the  same 
more  or  less.  In  reference  to  the  location  of 
this  deed  the  surveyor  testified:  **I  do  not 
think  the  deed  could  be  surveyed.  The  first 
call,  if  you  begin  at  the  post  oak  on  the 
northern  line  of  the  grant,  would  have  to  be 
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shortened  from  187  to  157  poles.  This  would 
put  you  at  the  comer  at  the  end  of  this  line. 
The  next  call  could  not  be  run,  nor  the  next 
What  I  say  with  reference  to  the  location  of 
the  boundaries  of  this  deed  is  simply  xny 
opinion  as  a  surveyor,  and  is  not  based  on 
any  effort  to  run  the  deed  or  to  locate  the 
comers  called  for  In  it." 

The  burden  of  proof  was  on  the  defendant 
to  locate  this  deed,  as  it  constituted  a  link 
in  defendant's  claim  of  title,  and  to  establish 
that  it  covered  the  locus  in  quo,  and  his  hon- 
or should  have  so  instructed  the  Jury.  Bai- 
ley's Onus  Probandl,  113;  Collins  v.  Swan- 
son,  121  N.  C.  67,  28  S.  B.  66. 

As  this  case  is  to  be  tried  again,  we  will 
not  discuss  the  deed  from  William  Franklin 
Whitesides,  administrator  of  Thomas  White- 
sides.  It  Is  an  essential  part  of  the  defend- 
ant's claim  of  title,  and  we  note  that  the  de- 
scription of  the  land  is  full,  but  there  is  no 
evidence  of  any  authority  upon  the  part  of 
the  administrator  to  sell  the  land,  and  no 
recitals  whatever  in  the  deed  which  would 
in  an  ancient  deed  be  evidence  of  such  au- 
thority. 

New  trial* 


(m  N.  C.  619) 

STATE  T.  CORBIN. 

(Supreme  Court  of  North  Carolina.     Dec.  13, 

1911.) 

1.  Indictment  and  Information  (|  110*) — 
Rkquisites— Lanouaob  of  Statute. 

An  indictment  In  the  language  of  the  stat- 
ute punishing  the  pollution  of  any  source  of 
public  water  supidy  used  for  drinking  purposes 
IB  sufficient. 

[E)d.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ||  289-294 ;  Dec. 
Dig.  i  llO.*] 

2.  Indictment  and  Infobmation  (i  121*)^ 
Biix'  OF  Particulars, 

rWhere  an  indictment  in  the  language  of 
the  statute  for  poll  citing  a  public  water  supply 
does  not  inform  accused  as  to  what  stream  be 
is  charged  with  polluting  or  the  manner  of  pol- 
lution, he  can  obtain  a  bill  of  particulars  un- 
der Revisal  1905,  S  3244. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  InformaUon,  Cent.  Dig.  j|  316-320 ;  Dec. 
Dig.  {  121;*  Crimi;ial  Law,  Cent  Dig.  S  1378.1 

3.  Criminai,  Daw  (  970*)— TRZAii— Arrest  of 
Judgment. 

Where  an  indictment^  otherwise  unobjec- 
tionable, fails  to  give  sufficient  specific  informa- 
tion, and  accused  fails  to  inquire  at  the  trial 
for-  a  bill  of  particulars^  he  cannot  obtain  an 
arrest  of  judgment  after  verdict. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2445-2462;  Dec.  Dig.  | 
970.*1 

Appeal  from  Superior  Court,  Henderson 
County;  Long,  Judge. 

M.  N.  Corbin  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

The  defendant  was  convicted  upon  the 
following  bill  of  Indictment:  **The  Jurors  for 
the  state  upon  their  oaths  do  present:  That 
M.  N.  Corbin,  late  of  the  county  of  Hender- 


80xi«  on  the  10th  day  of  July,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and 
eleven,  with  force  and  arms  at  and  in  the 
county  aforesaid,  unlawfully  and  willfully 
did  defile,  corrupt,  or  pollute  a  cre^,  the 
source  of  a  public  water  supply  used  for 
drinking  purposes  in  the  vicinity  of  Tuxedo 
in  said  county,  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided^  and 
against  the  peace  and  dignity  of  the  state. 
Johnston,  Solicitor."  After  conviction  he 
moved  in  arrest  of  Judgment,  for  that  the 
indictment  did  not  show  what  public  water 
supply  was  polluted,  and  In  what  manner. 
The  motion  was  overruled,  and  the  defendant 
excepted. 

Staton  &  Rector,  for  appellant  Attorney 
General  Bickett  and  Geo.  L.  Jones,  Asst. 
Atty.  Gen.,  for  the  State. 

ALLBN,  J.  [1]  The  indictment  follows  the 
w<»*d8  of  the  sUtute  (Revisal  1905,  f  3862) 
which  is  as  follows:  'If  any  person  shall  de- 
file, corrupt  or  pollute  any  well,  spring, 
drain,  branch,  brook  or  creek,  or  other  source 
of  public  water  supply  used  for  drinking  pur- 
poses, in  any  manner,  or  deposit  the  body  of 
any  dead  animal  on  the  watershed  of  any 
such  water  supply,  or  allow  the  same  to  re- 
main thereon,  unless  the  same  la  buried  with 
at  least  two  feet  cover,  he  shall  be  guilty  of 
a  misdemeanor,  and  fined  and  imprisoned  in 
the  discretion  of  the  court."  And  it  has  been 
held  repeatedly  that  it  is  sufficient  for  the 
indictment  to  follow  the  language  of  the  stat- 
ute. State  V.  Stanton,  23  N.  C.  430;  State  v.  . 
Roberson,- 136  N.  C.  587,  48  S.  E.  595 ;  State 
V.  Harrison,  145  N.  C.  408,  59  S.  B.  867;  State 
V.  Leeper,  146  N.  C.  655,  61  S.  E.  585. 

[2,  3]  If  the  defendant  did  not  know  which 
stream  he  was  charged  with  polluting,  or  the 
means  alleged  to  have  been  used,  he  could 
have  obtained  specific  information  by  ask- 
ing for  a  bill  of  particulars  under  section 
3244  of  the  Revisal.  Speaking  of  this  ques- 
tion in  State  v.  Shade,  115  N.  <3.  757,  20  S. 
EI  537,  Mr.  Justice  Avery  says:  "The  trend 
of  judicial  decision  and  the  tendency  of  leg- 
islation is  towards 'the  practical  view  that 
objections  founded  upon  mere  matter  of  form 
should  not  be  considered  by  the  court  un- 
less there  is  reason  to  believe  that  a  defend- 
ant has  been  misled  by  the  form  of  the 
charge,  or  was  not  apprised  by  its  terms  of 
the  nature  of  the  offense  which  he  was  held 
to  answer.  Where  the  defendant  thinks  that 
an  indictment,  otherwise  unobjectionable  in 
form,  fails  to  impart  infornuition  sufficiently 
specific  as  to  the  nature  of  the  charge,  he 
may  before  trial  move  the  court  to  order 
that  a  bill  of  particulars  be  filed,  and  the 
court  will  not  arrest  the  Judgment  after  ver- 
dict where  he  attempts  to  reserve  his  fire  un- 
til he  takes  first  the  chance  of  acquittal." 
The  motion  was  properly  overruled* 

No  error. 


•For  other  oases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Di£^  Key  No.  Series  it  Rep'r  Indexes 
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(157  N.  C.  429) 

In  rt  JENKINS'  WILL. 

(Supreme  Court  of  North  Carolina.     Dec.  13, 

1911.) 

1.  Wills   (§   131  ♦)  — Holographic    Wills  — 
Statutes — Construction— "And." 

Though  Rev.  Code,  c.  119,  S  1,  now  Revisal 
1905,  §  3127,  Providian  that  a  holographic  will 
must  be  found  among  the  valuable  papers  and  ef- 
fects of  the  deceased,  changed  the  prior  law  by 
substituting  "and"  for  "or,"  the  word  "and^* 
should  still  be  construed  as  "or,"  since  otherwise 
a  person  owning  effects  of  ever  so  much  value, 
without  any  valuable  papers,  could  not  execute  a 
holographic  will;  it  being  improbable  that  the 
Legislature  intended  such  a  radical  change  in 
the  law  by  the  alteration  of  a  single  word. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  §  131.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  385-394;    vol.  8,  p.  7575.] 

2.  Wills   (8   135*)  —  Hologbapiuc   Wills  — 
Statutes—*  *  Efi  ects.  '  * 

Under  Revisal  1905,  §  3127,  providing  that 
to  be  probated  a  holographic  will  must  be  found 
among  the  valuable  papers  and  effects  of  de- 
cedent, the  word  "effects'*  is  broad  enough  to  in- 
clude policies  of  insurance,  which  are  both 
valuable  papers  and  effects. 

[EM.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  8  346;    Dec.  Dig.  8  135.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2320-2323.] 

8.  Wills  (8  131*)— IDxEcunow— Pormalties. 

Statutes,  relating  to  the  execution  of  wills, 
are  for  the  protection  of  the  heirs  at  law  and 
the  next  of  kin  of  a  decedent,  and  when  relating 
to  holographic  wills  should  be  strictly  and  rea- 
sonably, construed  so  as  to  protect  such  persons, 
but  at  the  same  time  so  as  to  give  effect  to 
their  puri)ose. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  131.*) 

4.  Wills    (8  131*)  — Holographic    Wills- 
Statutes. 

Statutes,  relating  to  the  execution  and 
formalties  necessary  to  give  effect  to  holographic 
wills,  are  mandatory,  and  not  directory. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  131.*] 

5.  Wills    (8  135»)  —  Holographic    Wills— 
Statutes—Most  Valuable  Papers. 

Revisal  1905,  8  3127,  providing  that  a 
holographic  will  shall  be  admitted  to  probate,  if 
found  among  valuable  papers  and  effects,  does 
not  require  that  the  will  should  be  found 
among  the  most  valuable  papers  of  a  decadent. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8  346 ;   Dec.  Dig.  6  135.*] 

6-  Wills    (8  288*)  —  Holographic    Wills- 
Valuable  Papers— Presumption. 

The  finding  of  a  holographic  will  among 
the  valuable  papers  and  effects  of  a  decedent 
raises  the  presumption  that  it  was  placed  there 
by  him,  with  the  intent  that  it  should  operate 
as  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8  662;   Dec.  Dig.  8  288.*] 

7.  Wills  (8  302*)  —  Holographic    Wills  — 

Under  Revisal  1905.  8  3127,  providing  that 
a  holographic  will  should  be  given  effect,  if 
found  among  the  valuable  papers  and  effects  of 
decedent,  proof  that  the  instrument  was  placed 
there  by  the  decedent  is  unnecessary,  in  the 
first  instance,  when  there  is  nu  countervailing 
proof. 

[E3d.  Note. — For  other  cases,  see  Wills,  Dec. 
Dig.  8  302.*) 


8.  Wills    (8  135*)  —  Holographic    Will»— 
"Valuable  Papers." 

Under  Revisal  1905,  8  8127,  providing  that 
a  holographic  will  shall  be  given  effect,  it 
found  among  the  valuable  papers  of  decedent, 
the  term  "valuable  papers"  means  each  papers 
as  are  kept  and  axe  considered  by  the  decedent 
worthy  of  being  taken  care  of. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8  346 ;   Dec.  Dig.  8  135.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7274.] 

9.  Wills  (8  324*)  —  Holographic    Wills  — 
Jury  Question.' 

Upon  a  caveat  to'  test  the  validity  of  an 
alleged  holographic  will,  held,  that  whether  the 
will  was  found  in  a  proper  place  of  deposit,  as 
required  by  Revisal  19Cfe,  8  3127,  was,  under 
the  evidence,  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  8  324.»] 

Appeal  from  Superior  Court,  Halifax 
County;   J.  S.  Adams,  Judge. 

Application  for  the  probate  of  the  will  of 
W.  T.  Jenkins,  contested  by  Dolisca  Jenkins 
and  others.  Firom  a  decree  sustaining  the 
will,  contestants  appeal.    Affirmed. 

This  is  a  caveat  to  a  paper  writing,  which 
purports  to  be  the  last  will  and  testament 
of  W.  T.  Jenkins.  Upon  issues  submitted  to 
them,  the  jury  found  that  the  script  and  ev- 
ery part  thereof  Is  In  the  handwriting  of 
the  said  Jenkins.  It  was  unattested.  The 
jury  also  found  that  the  paper  writing, 
which  had  been  proved  in  common  form,  is 
the  will  of  W.  T.  Jenkins. 

The  evidence  tended  to  show  that  Jenkins 
died  in  May,  1909,  and  after  his  death  a 
search  was  made  for  a  will  by  Levi  Brown- 
ing, who  married  his  niece,  and  had  lived 
in  the  house  with  him  three  years;  his  wife 
having  lived  there  practically  all  her  life. 
The  witness  Browning  testified  that  they 
sea:rched  the  clothes  of  the  deceased,  and 
looked  over  the  papers  and  his  house  and 
his  room.  On  direct  examination,  he  said 
there  were  no  papers  in  the  house,  but  on 
cross-examination  corrected  that  statement, 
and  said  that  there  were  some  papers  in  W. 
T.  Jenkins'  bedroom,  In  a  bureau.  They  did 
not  find  a  will  in  the  house,  according  to 
Browning,  and  proceeded  to  examine  the 
papers  at  W.  T.  Jenkins*  store.  The  witness 
was  asked:  **Q.  W.  T.  Jenkins  was  a  busi- 
ness man,  was  he  not?  A.  Yes,  sir;  so  far 
as  I  know.  Q.  He  did  have  some  papers 
that  you  found  at  the  store?  A.  Tes,  sir. 
Q.  Valuable  papers — notes  and  mortgages, 
were  they  not?  A.  I  don't  know  that  they 
were  so  valuable;  didn't  seem  to  be  kept  up. 
Of  course,  there  were  some  valuable  papers 
in  them — ^some  deeds  and  things." 

According  to  the  evidence  of  Browning 
and  other  witnesses,  Capt.  Jenkins  was  a 
man  of  good  business  judgment,  and  a  great 
many  of  the  people  in  the  neighborhood 
would  come  and  get  him  to  write  papers  for 
them.  The  paper  writing  was  dated  April, 
9,  1909,  and  the  witness  testified  that  W.  T. 
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Jenkins'  mind  was  sound  at  that  time. 
Browning  further  testified  that  after  N.  E. 
Jenkins,  a  brother  of  the  deceased,  had  qual- 
ified as  administrator,  which  was  12  or  15 
days  after  the  death  of  Gapt.  Jenkins,  he  re- 
newed the  search  for  a  will,  and  found  the 
paper  writing  offered  for  probate  In  a  table 
drawer  In  the  hall  of  Capt.  Jenkins*  house. 
The  paper  was  In  an  envelope  with  some  In- 
surance papers — Insurance  on  his  gin  and 
dwelling — only  one  of  which  was  then  In 
force.  After  finding  this  paper,  the  witness, 
according  to  his  own  admission,  did  not  tell 
any  one  connected  with  the  estate  or  with 
Capt  Jenkins  about  finding  this  paper  until 
it  was  offered  for  probate,  and  he  refused  to 
let  anybody  compare  the  handwriting.  Car- 
rie E.  Browning,  who  v\-lll  take  one-half  of 
the  estate  of  Gapt.  Jenkins  If  this  will  Is 
sustained,  and  who  Is  the  wife  of  Levi 
Browning,  testified  that  It  was  two  or  three 
weeks  after  the  death  of  Capt.  Jenkins  be- 
fore the  will  was  found.  She  describes  the 
finding  of  it  as  follows:  ''Well,  as  there  had 
not  been  one  found,  of  course,  we  were  on  the 
lookout  for  one.  We  were  hunting  for  some 
medicine  my  husband  was  taking.  There 
was  a  person  In  the  neighborhood  who  want- 
ed some  poison,  and  he  wanted  to  send  him' 
some  sugar  of  lead,  and  he,  with  the  object  In 
view  of  finding  a  will,  if  there  was  one,  and 
to  get  this  medicine,  happened  to  think  of 
this  drawer,  and  went  in  there  and  found 
this  paper."  Mrs.  Browning  was  asked  why 
the  table  was  not  examined  earlier.  She 
answered:  "Because  toe  did  not  think  of  pa- 
pers being  in  there,  as  It  was  used  for  this 
poison  medicine  generally,  as  well  as  other 
kinds.**  The  witness  also  said  that  she  had 
turned  the  drawer  to  the  wall,  to  keep  the 
children  from  going  in  where  this  medi- 
cine was.  She  further  said:  *'I  knew  what 
was  in  the  drawer,  but  it  was  a  drawer  not 
used  much — ^In  everyday  use,  I  should  have 
said.**  Asked,  "How  long,  Mrs.  Browning, 
before  the  death  of  Capt.  Jenkins  did  you 
go  in  the  drawer?*'  she  answered,  "Well  it 
probably  might  have  been  several  months 
since  we  needed  an  article  in  that  drawer. 
Q.  During  his  sickness,  you  kept  his  medi- 
cines In  that  drawer?  A,  No.  no;  did  not 
keep  them  in  there.  We  had  them  fresh 
from  the  doctor;  kept  them  right  on  his  ta- 
ble, and  administered  them  from  his  table." 
Levi  Browning  was  recalled,  and  testified 
that  he  found  the  paper  in  an  envelope, 
which  was  offered  in  evidence,  and  that  In- 
surance policies  were  also  In  the  envelope. 
There  was  evidence  that  the  will  was  found 
In  an  envelope,  on  which  was  written,  in  the 
handwriting  of  W.  T.  Jenkins,  the  word 
•'Important.'*  Much  testimony  was  introduc- 
ed by  the  propounders  to  prove  that  the 
script  was  in  the  handwriting  of  W.  T.  Jenk- 
ins, and  by  the  caveators  to  show  the  con- 
trary. Evidence  was  also  offered  by  the 
caveators  as  to  the  circumstances  under 
which  the  paper  was  found  in  the  drawer. 
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N.  E.  Jenkins,  a  witness  for  the  caveators 
and  a  brother  of  the  deceased,  testified  that 
he  examined  all  the  papers  of  W.  T.  Jenkins, 
both  at  his  house  and  store,  but  could  not 
find  a  wUl.  About  15  days  after  his  broth- 
er's death,  he  qualified  as  administrator,  and 
several  days  later,  about  the  18th  or  19th  of 
May,  he  received  notice  of  the  existence  of 
this  paper,  but  was  not  notified  by  Brown- 
ing. 

At  the  close  of  the  caveators*  evidence^ 
Levi  Browning  was  again  recalled,  and  tes- 
tified that  there  was  another  policy  In  the 
envelope  that  had  expired.  At  the  close  of 
the  evidence,  the  caveators  requested  the 
court  to  Instruct  the  Jury  that,  upon  the  ev- 
idence, they  should  answer  the  issue,  "No,**^ 
thereby  finding  that  the  paper  writing  ex- 
hibited by  the  propounders  is  not  the  last 
will  and  testament  of  W.  T.  Jenkins;  and 
they  also  asked  for  special  Instructions,  bas- 
ed upon  the  Insufildency  of  the  evidence  to 
establish  the  will,  all  of  which  were  refused^ 
and  caveators  excepted,  and  from  the  Judg- 
ment against  them  appealed  to  this  court 

Murray  Allen,  Jos.  P.  Pippen,  and  Geo.  O; 
Green,  for  appellants.  W.  B.  Daniel  and  R. 
C.  Dunn,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  There  was  sufflclent  evidence  in  the 
case  to  prove  that  the  script  was  found  in 
the  drawer  with  policies  of  Insurance,  some 
of  which  had  expired,  and  that  it  had  been 
placed  there  by  W.  T.  Jenkins,  in  an  enve- 
lope, upon  which  he  had  written  the  word 
"Important,"  and  that  Levi  Browning,  when 
he  found  it,  immediately  took  it  from  the  en- 
velope and  read  it  to  his  wife,  and  the  next 
morning  she  read  it  In  the  paper  the  tes- 
tator devised  and  bequeathed  his  property  ta 
his  nieces,  Bessie  M.  Llles  and  Carrie  B. 
Browning,  wife  of  Levi  Browning,  who  seems 
to  have  had  the  best  claim  upon  his  bounty,, 
and  appointed  as  his  executor  Hon.  E.  L. 
Travis,  who  had  been  his  attorney  and  legal 
adviser. 

[1,2]  The  formal  execution  of  the  script 
was  sufllciently  proved  before  the  clerk,  and 
at  the  trial  of  the  Issue  devlsavit  vel  non, 
but  the  contention  of  the  caveators  is  that 
the  paper  was  not  found  "among  the  valua- 
ble papers  and  effects'*  of  the  deceased,  aa 
required  by  statute.  Revlsal,  fi  3127.  Prior 
to  the  enactment  of  the  Revised  Code,  the 
language  of  the  statute  (Laws  1784,  c.  10,  | 
5)  was  "that  such  will  was  found  among  the 
valuable  papers  or  effects  of  the  deceased.** 
We  do  not  think  the  substitution  of  the 
copulative  for  the  disjunctive  conjunction 
was  Intended  to  make  any  substantial  change 
in  the  law,  and  the  word  *'and*'  should  be 
construed  ad  "or."  Otherwise  a  person  own- 
ing effects  of  ever  so  much  value,  but  not 
having  any  valuable  papers,  or  a  person  hav- 
ing valuable  papers,  but  no  valuable  effects,, 
could  n9t  execute  a  valid  holographic  will.. 
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We  cannot  believe  that  the  Legislature  con- 
templated such  a  radical  change  in  the  law, 
and  that  any  such  result  should  follow  the 
change  of  a  single  word,  and  it  has  been  so 
held,  with  good  reason.  Hughes  v.  Smith,  64 
N.  C.  493;  Winstead  v.  Bowman,  68  N.  O.  170. 
In  the  last  case.  Justice  Rodman  said:  "We 
do  not  think  this  substitution  ('and'  for  'or') 
was  intended  to  make  any  change  in  the 
meaning  of  the  statute.  At  all  events,  It 
made  none  to  affect  the  present  case.  We 
only  notice  it  to  put  it  out  of  the  way."  Be- 
sides, the  word  "effects"  Is  comprehensive 
in  meaning,  and  is  broad  enough  to  Include 
policies  of  insurance,  which  will  answer  both 
descriptions — valuable  papers  and  effects. 
Brown  v,  Eaton,  91  N.  C.  26. 

[8, 4]  We  wUl  now  proceed  to  consider  the 
other  question,  whether  the  paper  was  found 
In  a  proper  place  of  deposit  "The  statute 
of  frauds  In  England^  in  relation  to  wills, 
and  our  act  upon  the  same  subject,  have  in 
view  the  same  object,  namely,  the  protec- 
tion of  the  heirs  at  law,  and  next  of  kin  of 
a  decedent,  from  the  effect  of  a  forged  or 
false  paper  as  a  will.  For  that  purpose, 
many  forms  and  ceremonies  are  required  to 
be  observed  In  the  execution  of  such  Insstru- 
ments.  With  regard  to  attested  wills,  the 
requisites  of  the  English,  and  our  statute, 
except  as  to  the  number  of  witnesses,  are 
substantially  the  same.  It  is  well  known  to 
the  profession  how  strictly — we  may  say, 
sternly — the  courts  in  both  countries  have  de- 
manded a  compliance  with  these  provisions 
of  the  law.  The  same  policy  must  govern  us 
when  we  come  to  decide  whether  the  requi- 
sitions of  our  statute  have  been  complied 
with  in  the  execution  of  a  paper  writing,  pro- 
pounded as  a  holograph  wUL  One  alterna- 
tive requisition  of  the  statute  is  that  it  must 
be  'found  among  the  valuable  papers  or  ef- 
fects* of  the  alleged  testator."  Llttlje  v. 
Lockman,  49  N.  0.  495.  The.  provisions  of 
the  statute  are,  of  course,  mandatory  and 
not  directory,  and  therefore  there  must  be 
a  strict  compliance  with  them  before  there 
can  be  a  valid  execution  and  probate  of  a 
holograph  script  as  a  will;  but  this  does  not 
mean  that  the  construction  of  the  statute 
should  be  so  rigid  and  binding  as  to  defeat 
Its  clearly  expressed  purpose.  It  must  be 
construed  and  enforced  strictly,  but  at  the 
same  time  reasonably. 

[5]  "The  requirements  of  the  statute  are 
sufDciently  complied  with  if  the  script  is  found 
among  the  valuable  papers  and  effects,  under 
such  circumstances  as  that  the  deceased  re- 
garded it  as  an  valuable  paper,  worthy  of 
preservation,  and  desired  it  to  take  effect  as 
his  will."  Hughes  v.  Smith,  supra.  This 
court  said,  in  Winstead  v.  Bowman,  68  N.  G* 
170:  "We  are  led  to  conclude  that  Uie  phrase 
'among  the  valuable  papers  and  effects'  can- 
not, necessarily  and  without  exception,  mean 
'among  the  most  valuable/  etc.  If  that  were 
required,  it  might  be  difficult  for  one  who 
bad  two  or  more  places  for  keeping  his  val- 


uable pai>er8  to  know  In  which*  he  could  safe- 
ly place  his  will.  The  values  in  cash  would 
be  liable  to  change  more  or  less  frequently. 
It  might  well  happen  that  a  bond  or  a  large 
sum  might  be  paid  off,  and  the  money  de- 
posited in  bank  or  invested  in  real  estate,  so 
that  the  place  which  contained  the  most  val- 
uable papers  to-day  might  to-morrow  con- 
tain only  those  of  comparatively  insigniflcant 
value.  Thp  phrase  cannot  have  a  fixed  and 
unvarying  meaning^  to  be  applied  under  all 
circumstances.  It  can  only  mean  that  the 
script  must  be  found  among  such  impers  and 
effects  as  show  that  the  deceased  considcured 
it  a  paper  of  value— one  deliberately  made 
and  to  be  preserved,  and  Intended  to  have 
effect  as  a  will.  This  would  depend  great- 
ly upon  the  condition,  and  business  and  hab- 
its of  the  deceased  in  respect  to  keeping  val- 
uable papers,  and  the  place  and  circumstanc- 
es under  which  the  script  was  executed*  viz., 
whether  at  home  or  on  a  journey,  etc  It 
was  not  the  intuition  of  the  Legislature  to 
destroy  or  unreasonably  restrict  the  power 
of  making,  a  holograph  will,  but  simply  to 
assure  that  the  writing  offered  as  a  will  was 
really  and  deliberately  intoided  aa  such. 
The  place  in  which  it  is  found,  supposing  It 
to  be  found  among  valuable  papers  and  ef- 
fects, is  but  one  drcumstahce  in  evidence 
upon  that  issue."  Referring  to  this  passage 
in  Judge  Rodman's  opinion,  the  present  Chief 
Justice  said,  in  Re  Sheppard's  Will,  128  N. 
G.  54,  88  &  E.  27:  "In  Winstead  v.  Bow- 
man, 68  N.  C  170,  that  court  critidsed,  if  II 
does  not  overrule,  the  narrow  rule  which  bad 
been  laid  down  in  Little  v.  Lockman*  49  N. 
C.  494" — citing  with  approval  Tate  v.  Tate, 
30  Tenn.  (11  Humph.)  466,  to  this  effect:  "The 
intention  of  the  statute  is  that  it  shall  ap- 
pear to  be  a  will,  whose  existence  and  place 
of  deposit  were  known  to  the  testator,  and 
that  he  had  it  in  his  care  and  protection, 
preserving  it  as  his  wilL"  And  also  Reagan 
V.  Stanley,  79  Tenn.  (11  Lea)  316^  to  this  ef- 
fect: "In  a  diary  was  found,  imbedded 
among  other  entries,  a  disposition  of  proper- 
ty, written  and  signed.  This  diary  was  found 
among  his  books  of  account,  and  the  will 
therein  written  was  [held  to  have  been  prop- 
erly] admitted  to  probate."  Substantially  to 
the  same  effect  is  Harper  v.  Harper,  148  N. 
C.  453,  62  S.  B.  553. 

[6, 7]  The  fact  that  it  is  found  among  the 
writer's  valuable  papers  and  effects  implies 
that  it  must  have  been  placed  there  by  him, 
or  with  his  knowledge  and  consent  or  ap- 
proval, with  the  intent  that  it  should  oper- 
ate as  his  will,  and  not  that  it  was  deposit- 
ed surreptitiously  by  another  person,  for 
the  purpose  of  defeating,  instead  of  execut- 
ing, his  will.  If  the  paper  is  so  found,  it  will 
be  presumed  that  the  deposit  of  it  in  the 
place  was  made  by  him,  or  with  his  assent; 
and,  in  the  absence  of  evidence  to  the  con- 
trary, or  of  suspidouB  circumstances,  no 
proof  of  the  fact  is  required.  Pritchard  on 
Wills,  i  236;    Hooper  y.  McQuary,  6  Gold. 
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(Tenn.)  136.  Tbe  statute  does  not  demand 
proof  that  the  author  of  the  paper  made  the 
deposit,  but  only  that  It  was  fovnd  among 
his  valuable  papers  and  effects,  and  proof 
of  this  fact  is  quite  sufficient,  at  least  In 
the  first  Instance,  and  when  there  is  no 
countervailing  proof. 

[8]  "'Valuable  papers,'  within  the  mean- 
ing of  the  statute,  are  such  papers  as  are 
kept  and  considered  worthy  of  being  taken 
care  of>by  the  particular  person,  having  re- 
gard to  his  condition,  business,  and  habits 
of  preserving  papers.  They  do  not  necessar- 
ily mean  the  most  valuable  papers  of  the  de- 
cedent even,  and  are  not  confined  to  papers 
having  a  money  value,  or  to  deeds  for  land, 
obligations  for  the  payment  of  money,  or 
certificates  of  stock.  The  requirement  Is 
only  Intended  as  an  Indication  on  the  part 
of  the  writer  that  It  is  his  intention  to  pre- 
serve and  perpetuate  the  paper  as  a  disposi- 
tion of  his  property,  and  that  he  regards  It 
as  valuable;  consequently  the  sufficiency  of 
the  place  of  deposit  to  meet  the  requirement 
of  the  statute  will  depend  largely  upon  the 
condition  and  arrangements  of  the  testator." 
Prltchard  on  Wills,  \  237;  Wlnstead  v.  Bow- 
man, eS  N.  G.  170;  Marr  v.  Marr,  2  Head 
(Tenn.)  803;  Id.,  6  Sneed  (Tenn.)  386;  Allen 
V.  Jeter,  6  Lea  (Tenn.)  672;  Reagan  v.  Stan- 
ley, 11  Lea  (Tenn.)  316. 

[9]  Applying  these  principles  to  the  facts 
of  our  case,  It  would  seem  that  there  had 
been  such  a  full  compliance  with  the  pro- 
visions of  the  statute  as  to  constitute  the 
paper  writing,  found  in  the  drawer  of  the 
table,  the  will  of  the  writer.  He  appears 
not  to  have  been  very  careful  in  handling 
his  impers.  There  were  these  places  of 
deposit:  His  desk  In  the  store,  his  bureau 
In  his  home,  his  bookcase,  and  the  drawer 
of  the  table  in  the  hall  of  his  house.  It 
would  appear  that  of  the  four  he  regarded 
the  drawer  of  the  table  as  the  most  import- 
ant place  of  deposit;  for  he  not  only  placed 
in  it  his  policies  of  Insurance,  bat  the  script 
was  found  in  an  envelope,  on  which  he  had 
written  the  word  '^Important"  Nothing  could 
be  more  indicative  of  his  desire  that  the 
paper  should  take  effect  as  his  will,  and  of 
the  fact  tiiat  he  considered  the  place  as  one 
for  the  deposit  of  his  valuable  papers,  than 
his  words  that  the  papers  Inclosed  in  the 
envelope  were  "Important"  But,  aside  from 
this  fact,  a  policy  of  Insurance  Is  a  valu- 
able paper  (Harper  v.  Harper,  supra;  Hoop- 
er V.  McQuary,  supra),  within  the  meaning 
of  the  statute,  and  it  was  evidently  so  con- 
sidered by  him.  As  testified  by  one  of  the 
witnesses,  the  papers  in  the  other  places  of 
deposit  were  not  so  kept  as  to  show  that 
he  regarded  them  as  of  any  great  value; 
nor,  under  the  circumstances,  would  it  be 
any  more  likely  that  his  will  should  have 
been  foimd  there  than  in  the  drawer  of  the 
table  at  his  home.    The  court  left  it  to  the 


jury  to  say  whether,  under  all  the  facts  and 
circumstances,  W.  T.  Jenkins  had  placed 
the  paper  in  the  drawer  with  the  Intention 
to  preserve  and  take  care  of  it  as  his  will, 
telling  them  that,  within  the  meaning  of 
the  law,  a  policy  of  Insurance  is  a  valuable 
paper.  The  Jury  were  properly  Instructed 
as  to  how  they  should  consider  and  apply  the 
evidence  in  the  case.  We  do  not  see  why 
this  was  not  a  proper  Instruction,  and  as 
much  so  as  similar  ones  which  were  glv^ 
in  the  cases  we  have  cited.  Whether  the 
table  drawer  was  a  proper  place  of  deposit 
imder  the  statute,  was  a  question  to  be  de- 
termined largely  by  the  Jury  upon  the  par- 
ticular facts  of  the  case.  It  was  certainly 
not  error  to  submit  the  question  to  the  Jury 
instead  of  deciding  it  as  matter  of  law.  In 
re  Sheppard's  Will,  supra.  If  the  Jury 
found  that  W.  T.  Jenkins  placed  the  paper 
in  the  envelope,  with  the  policies  of  insur- 
ance, and  deposited  them  tn  the  drawer,  in- 
tending that  it  should  be  his  will,  the  re- 
quirements of  the  statute  were  fuUy  observ- 
ed, and  their  verdict,  declaring  the  paper 
to  be  his  last  will  and  testament,  was  war- 
ranted in  law. 

The  case  of  Brogan  v.  Barnard,  115  Tenn. 
260,  90  S.  W.  85S,  112  Am.  St  Rep.  822, 
cited  by  appellants'  counsel,  is  not  in  point 
It  was  decided  upon  the  ground  that  the 
stamps  and  stationery  were  not  valuable 
papers,  as  they  did  not  record  anything; 
and,  besides,  they  did  not  belong  to  the  writ- 
er of  the  script,  but  to  the  United  States. 

We  find  no  error  in  the  rulings  or  charge 
of  the  court 

Ko  error. 


(157  N.  0.  614) 
STATE  V.  MURPHY. 

(Supreme  Ck>art  of  North  Carolina.    Dec.  18. 

1911.) 

1.  HoiaoiDB    d   813*)— Vbbdict— Deobes   or 
Offersb. 

In  view  of  ReTisal  1906,  i  3271,  providing 
that  the  jury  shall  determine  in  their  verdict 
whether  toe  crime  is  murder  in  the  first  or  sec- 
ond degree,  their  determination  of  guilt  in  the 
first  degree  being  necessary  te  imposition  of  the 
death  sentence,  trial  courts  should  always  re- 
quire Juries  in  such  cases  to  definitely  and  ex- 
pressly say  in  their  verdict  of  what  degree  of 
murder  they  convict. 

[Ed.   Note.— For   other  cases,   see   Homicide^ 
Cent  Dig.  Si  671-675;    Dec.  Dig.  |  313.*] 

2.  Homicide  ({  28*)  —  Intoxication  as  Av- 
nccTiNo  Deobee  or  Offense. 

While  voluntary  drunkenness  is  no  excuse 
for  crime,  yet  drunkenness  so  great  as  to  prcf^ 
Tent  a  killing  l)eing  "deliberate  and  premeditat- 
ed," necessary  for  murder  in  the  first  degree, 
and  embodying  a  specific,  definite  intent,  will 
reduce  the  degree  of  the  offense,  unless,  while 
the  killing  was  during  such  drunkenness,  the 
purpose  to  kill  was  oeliberately  formed  when 
defendant  was  sober. 

[Ed.    Note.~For  other  cases,   see   Homicide, 
Cent.  IMg.  8§.  45,  46,  133  Dec.  Dig.  \  28.*] 


*For  otber  pases  see  same  toj^lc  and  section  NUMBER  in  Deo.  Dig.  4^  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Appeal  from  Superior  Court,  Yancey  Coun- 
cy;    Lane,  Judge. 

Charles  Murphy  was  convicted  of  murder, 
and  appeals.  Reversed,  and  new  trial  or- 
dered. 

There  was  evidence  tending  to  show  that 
on  the  2l8t  of  December,  1910,  the  prisoner, 
openly  and  In  the  presence  of  several  wit- 
nesses, shot  John  Simmons,  the  deceased.  In 
the  back  with  a  pistol,  and  killed  him,  and 
that  the  killing  was  deliberate  and  premedi- 
tated. There  was  evidence  on  tiie  part  of 
the  prisoner  tending  to  show  that  the  kill- 
ing was  not  deliberate,  of  premeditated  pur- 
pose; (2)  that  the  mind  of  the  prisoner  was 
at  the  time  so  affected  by  disease  that  he 
was  Incapable  of  committing  crime;  (3)  that 
the  mind  of  the  prisoner  was  so  affected  at 
the  time  by  voluntary  drunkenness  that  he 
was  Incapable  of  committing  murder  In  the 
first  degree.  The  court  charged  the  Jury  as 
to  the  degrees  of  crime  embraced  in  the  bill 
of  Indictment  and  on  different  phases  of  the 
evidence  elaborately  as  to  nonresponslblUty 
for  crime  in  case  of  Insanity,  and  in  closing, 
the  charge  said:  "Take  the  case,  give  it  the 
consideration  that  its  Importance  merits,  and 
make  up  your  verdict  If  you  And  the  de- 
fendant guilty  of  murder  in  the  first  degree, 
your  verdict  will  be  •Guilty*  simply.  If  you 
find  him  guilty  of  murder  in  the  second  de- 
gree, your  verdict  will  be  *Gullty  of  murder 
in  the  second  degree.'  If  you  find  him  guilty 
of  manslaughter,  your  verdict  will  be  'Guilty 
of  manslaughter.'  If  acquitted^  you  will 
say  'Not  guilty,*  and  no  more.**  The  Jury 
rendered  a  verdict  of  "Guilty,"  and,  the  same 
being  so  recorded,  there  was  sentence  of 
death,  and  the  prisoner  excepted  and  appeal- 
ed, assigning  for  error  (1)  that  the  court 
failed  and  refused  to  charge,  as  requested, 
that  if  the  mind  of  the  prisoner  at  the  time 
of  the  killing  was  so  affected  by  drunken- 
ness, though  voluntary,  as  to  be  incapable  of 
forming  or  entertaining  a  deliberate,  -  pre- 
meditated purpose  to  take  the  life  of  the  de- 
ceased, he  could  not  be  convicted  of  murder 
in  the  first  degree ;  (2)  that  the  verdict,  as 
rendered,  did  not  Justify  the  court  in  pro- 
noimcing  sentence  of  death. 

Gardner  &  Gardner  and  Justice  &  Broad- 
hurst,  for  appellant.  T.  W.  Bickett,  Atty. 
Gen.,  and  Geo.  L.  Jones,  Asst.  Atty.  Gen.,  for 
the  State. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  Our  statute,  dividing  the  crime 
of  murder  into  two  degrees,  concluded  with 
the  direction  that  the  Jury  before  whom  an 
offender  is  tried  "shall  determine,  in  their 
verdict,  whether  the  crime  is  murder  in  the 
first  or  second  degree."  This  portion  of  the 
law  now  appears  in  Revisal,  S  3271,  and  con- 
tains peremptory  requirement  that,  before 
sentence  of  death  may  be  pronounced,  the 
trial  Jury  shall  determine  In  their  verdict 
that  the  prisoner  is  guilty  of  murder  In  the 


first  degree.  We  have  held  in  several  cases 
that  although  a  verdict,  as  expressed,  may 
not  be  sufilciently  determinative.  It  may  be- 
come so  by  reference  to  the  pleadings  or 
the  charge  of  the  court  or  even  to  the  evi- 
dence, when  the  same  all  appears  of  record. 
An  Instance  of  the  verdict  cured  by  reference 
to  the  charge  of  the  trial  Judge  is  afforded 
in  Richardson  v.  Edwards,  72  S.  E.  482,  at 
the  present  term.  Under  this  principle  and 
owing  to  the  very  definite  and  precise  in- 
structions of  the  court  as  to  the  terms  of 
the  verdict,  in  case  the  Jury  should  find  tne 
prisoner  guilty  of  murder  in  the  first  degree, 
we  might  not  feel  constrained  to  disturb  the 
Judgment  of  the  court,  but  we  deem  it  prop- 
er to  say  that,  having  regard  for  the  lan- 
guage of  the  statute  and  the  supreme  im- 
portance of  the  issue,  our  trial  courts  should 
always  require  that  Juries  in  capital  cases 
should  definitely  and  expressly  say  of  what 
degree  of  murder  they  convict  the  prisoner 
and  the  verdict  should  be  recorded  as  ren- 
dered. In  a  case  of  this  kind  there  should 
be  no  room  for  doubt  or  mistake. 

[2]  Without  definite  ruling  as  to  the  form 
and  sufi^ciency  of  the  verdict  when  consid- 
ered in  reference  to  the  charge  of  the  lower 
court,  we  are  of  opinion  that  the  prisoner  is 
entitled  to  a  new  trial  by  reason  of  the  fail- 
ure to  present  the  view  arising  on  the  tes- 
timony and  embodied  in  his  prayers  for  in- 
structions as  to  the  effect  of  "voluntary 
drunkenness.**  It  is  very  generally  under- 
stood that  voluntary  drunkenness  is  no  legal 
excuse  for  crime,  and  the  position  has  been 
applied  as  controlling  in  many  causes  in  this 
state  and  on  indictments  for  homldde,  as 
in  State  v.  Wilson,  104  N.  C.  868.  10  S.  B. 
315;  State  v.  Potts,  100  N.  C.  457,  6  a  E. 
657.  The  principle,  however.  Is  not  allowed 
to  prevail  where,  in  addition  to  the  overt  act, 
it  is  required  that  a  definite,  specific  intent 
be  established  as  an  essential  feature  of  the 
crime.  In  Clark's  Criminal  Law,  p.  72,  this 
limitation  on  the  more  general  principle  is 
thus  succinctly  stated:  "Where  &  ^>ecific  in- 
tent is  essential  to  constitute  crime,  the  fact 
of  intoxication  may  negative  its  existence." 
Accordingly^  since  the  statute  dividing  the 
crime  of  murder  into  two  d^prees  and  in 
cases  where  it  becomes  necessary.  In  order 
to  convict  an  offender  of  murder  in  the  first 
degree,  to  establish  that  the  "killing  was  de- 
liberate and  premeditated,'*  these  terms  con- 
tain as  an  essential  element  of  the  crime  of 
murder  "a  purix)se  to  kill  previously  formed 
after  weighing  the  matter**  (State  v.  Banks, 
143  N.  C.  658,  57  S.  E.  174;  State  ▼.  Dowden, 
118  N.  C.  1146,  24  S.  E.  722),  a  mental 
process,  embodying  a  specific,  definite  intent; 
and,  if  it  is  shown  that  an  offender  charged 
with  such  crime  is  so  drunk  that  he  is  ut- 
terly unable  to  form  or  entertain  this  es- 
sential purpose,  he  should  not  be  convicted 
of  the  higher  offense.  It  is  said  In  some  of 
the  cases,  and  the  statement  has  our  un* 
qualified  approval,  that  the  doctrine  in  ques- 
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tlon  should  be  applied  with  great  caution. 
It  does  not  exist  In  reference  to  murder  In 
the  second  degree  nor  as  to  manslaughter. 
Wharton  on  Homicide  (3d  Ed.)  p.  810.  It 
has  been  excluded  in  well-consldered  deci- 
sions where  the  facts  show  that  the  purpose 
to  kill  was  deliberately  formed  when  sober, 
though  it  was  executed  when  drunk,  a  posi- 
tion presented  In  State  ▼.  Kale,  124  N.  O. 
816,  32  S.  E.  892,  and  approved  and  recog- 
nized in  Aszman  v.  State,  123  Ind.  347,  24 
N.  E.  123,  8  L.  R.  A.  33,  and  it  does  not  avail 
from  the  fact  that  an  offender  is  at  the 
time  under  the  influence  of  intoxicants,  un- 
less, as  heretofore  stated,  his  mind  is  so  af- 
fected that  he  is  unable  to  form  or  entertain 
the  specified  purpose  referred  to.  In  illus- 
tration of  the  principles  stated  in  People  v. 
Vincent,  95  Cal.  425,  30  Pac.  681,  It  was 
held  "that  upon  a  prosecution  for  murder  an 
instruction  to  the  jury  that  evidence  of 
drunkenness  can  only  be  considered  by  them 
for  the  purpose  of  determUiing  the  degree  of 
crime,  and  for  such  purpose  It  should  be 
received  with  great  caution."  In  Common- 
wealth V.  Cleary,  148  Pa.  27,  23  Atl.  1110, 
the  following  instructions  were  fully  approv- 
ed: "If,  however,  you  find  that  the  intoxica- 
tion of  the  prisoner  was  so  great  as  to  ren- 
der it  impossible  for  him  to  forfta  the  will- 
ful, deliberate,  and  premeditated  intent  to 
take  the  life  of  the  deceased,  the  law  reduces 
the  grade  of  the  homicide  from  murder  in  the 
first  degree  to  murder  In  the  second  degree. 
The  mere  intoxication  of  the  prisoner  will 
not  excuse  or  palliate  his  offense,  unless  he 
was  in  such  a  state  of  intoxication  as  to 
be  incapable  of  forming  this  deliberate  and 
premeditated  attempt.  If  he  was,  the  grade 
of  offense  is  reduced  to  murder  in  the  sec- 
ond degree."  In  Wharton  on  Homicide  (8d 
Ed.)  p.  811,  the  author  referring  to  this  sub- 
ject says  generally:  '"Intoxication,  though 
voluntary,  is  to  be  considered  by  the  jury  in 
a  prosecution  for  murder  in  the  first  degree, 
in  whldi  a  premeditated  design  to  effect 
death  is  essential,  with  reference  to  its  ef- 
fect upon  the  ability  of  the  accused  at  the 
time  to  form  and  entertain  such  a  design,  not 
because  per  se  it  either  excuses  or  mitigates 
the  crime,  but  because,  in  connection  with 
other  facts,  an  absence  of  malice  or  premedi- 
tation may  appear.  Drunkenness  as  evidence 
of  want  of  premeditation  or  deliberation  is 
not  within  the  rule  which  excludes  it  as  an 
excuse  for  crime.  And  a  person  who  com- 
mits a  crime  while  so  drunk  as  to  be  incapa- 
ble of  forming  a  deliberate  and  premeditated 
design  to  kill  is  not  guilty  of  murder  in  the 
first  degree.  The  influence  of  intoxication 
upon  the  question  of  the.  existence  of  pre- 
meditation, however,  depends  upon  its  de- 
gree and  its  effect  on  the  mind  and  passions. 
No  inference  of  the  absence  of  deliberation 
and  premeditation  arises  from  intoxication 


as  a  matter  of  law.  And  intoxication  can- 
not serve  as  an  excuse  for  the  offender;  and 
it  should  be  received  with  great  caution,  even 
for  the  purpose  of  reducing  the  crime  to  a 
lower  degree.**  Applying  the  principle,  the 
court  is  of  opinion  that  there  was  error  com- 
mitted in  failing  to  present  the  view  em- 
bodied in  the  prisoner's  prayer  for  instruc- 
tions, and  he  Is  entitled  to  have  his  cause 
tried  before  another  jury,  and  It  is  so  or- 
dered. 
New  triaL 


(167  N.  C.  822) 
HAMMETT  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  13, 

1911.) 

1.  Railroads  (|  400*)— Injuries  to  Pebbon 
ON  Track  —  Contributory  Nboliqsncb  — 
Question  fob  Jury. 

A  person  wall^ing  on  a  path  by  the  side  of 
a  railroad  track  commonly  used  by  the  public 
for  many  years  with  the  knowledge  of  the  rail- 
road company  was  struck  by  the  tender  of  a 
switch  engine  going  backwards.  There  was  no 
light  on  the  tender.  It  was  very  dark.  He  was 
walking  about  two  feet  from  the  end  of  the 
cross-ties.  HeM,  that  be  was  not  as  a  matter 
of  law  guilty  of  contributory  negligence. 

[Ed.  Note.-— For  other  cases«  see  Railroads, 
Cent.  Dig.  §  1377;    Dec.  Dig.  S  400.*J 

2.  Railroads  (§  362*)— Injuries  to  Person 
ON  Track— Negligence. 

It  is  negligence  for  a  railroad  company  to 
back  an  engine  on  a  dark  night  without  a  light 
on  the  tender,  where  a  path  along  the  track 
has  been  used  by  the  public  for  many  years  to 
the  company's  knowledge. 

.  [Ed.    Note.— For  other   cases,  see   Railroads, 
Cent.  Dig.  §  1249 ;    Dec.  Dig.  {  362.»] 

Appeal  from  Superior  Courts  Buncombe 
County;  Lane,  Judge. 

Action  by  Gus  Hammett  against  the  South- 
ern Railway  Company.  From  a  judgment 
of  nonsuit,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Civil  action  for  damages  for  personal  In- 
jury. At  conclusion  of  the  plaintlfTs  evi- 
dence, bis  honor  sustained  motion  to  nonsuit, 
and  plaintiff  appealed. 

I 

Craig,  Martin  &  Thonmson,  for  appellant. 
Moore  &  Rollins  and  Julius  C.  Martin,  for 
appellee. 

BROWN,  J.  The  following  rtoumfi  of 
plaintiff's  evidence  is  taken  from  the  brief  of 
the  counsel  for  defendant:  **The  plaintiff 
testified  that  he  was  working  at  a  tannery, 
some  distance  south  of  the  public  bridge 
across  the  French  Broad  river  which  leads 
from  Asheville  to  West  AsheTllle,  where 
plaintiff  lived;  that  the  tannery  was  in 
Asheville,  and  on  the  morning  of  the  Injury 
he  came  from  West  Asheville  to  Asheville, 
crossed  the  public  bridge,  and  walked  along 
a  street  to  the  railroad,  and  then  started 
and  walked  south  along  the  railroad,  be- 
tween  the  tracks,   until   he  was  struck  by 
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the  engine.  He  testified  that  there  was  a 
path  alqng  on  the  right-hand  side  of  the 
railroad  track,  In  which  he  was  walking, 
ahout  two  feet  from  the  end  of  the  cross  ties, 
and  that  many  people  walked  that  way; 
that  there  were  several  tracks  there,  and 
he  was  going  along  the  way  he  usually  went, 
when  a  switch  engine  struck  him  and  dragged 
him  from  15  to  20  feet;  that  the  engine  was 
going  backwards,  and  that  it  was  the  tender 
that  struck  him;  that  the  end  that  struck 
him  had  no  light  on  it;  that  the  train  was 
not  running  fast;  that  it  knocked  him  down, 
and  the  engine  ran  two  or  three  feet  after 
they  shut  the  steam  off;  that  the  accident 
happened  20  minutes  past  6  in  the  morn- 
ing." The  evidence  further  tends  to  prove 
that  it  was  very  dark  and  cold  and  a  strong 
wind  blowing;  that  the  pathway  had  been 
used  by  the  public  for  10  years  to  defend- 
ant's knowledge. 

[1]  It  is  unnecessary  to  quote  further  from 
the  evidence.  It  is  possible  that  the  plain- 
tiff's injury  may  have  resulted  from  his  own 
negligence  in  walking  too  near  the  track  or 
attempting  to  cross  it  without  looking  and 
listening,  but  this  is  not  so  apparent  from 
the  evidence  that  it  must  be  inferred  as  mat- 
ter of  law. 

[2]  We  have  said  repeatedly  that  it  is 
negligence  to  back  an  engine  or  train  in  the 
dark  without  a  light  on  the  tender  or  on  the 
forward  car.  It  may  be  there  was  a  light 
on  the  end  of  the  tender,  but  plaintiff  tes- 
tifies there  was  none.  Had  there  been  a 
light,  it  might  have  given  timely  notice  of 
the  approach  of  the  tender  and  engine,  and 
thus  warned  and  saved  the  plaintiff.  We 
think  the  case  comes  within  the  principles 
laid  down  in  Heavener  v.  Railroad  Co.,  141 
N.  C.  245,  53  S.  B.  618;  Pumell  v.  Railroad 
Co..  122  N.  C.  832,  29  S.  B.  953;  Stanly  v. 
Railroad  Co.,  120  N.  C.  614,  27  S.  B.  27. 

The  Judgment  of  nonsuit  is  set  aside. 

New  triaL 


(167  N.  C.  383) 

CALDWELL  LAND  &  LUMBER  CO.  v. 

HATES  et  aL 

(Supreme  Court  of  North   Carolina.     Dec  6» 

1911.) 

1.  lzmttation  of  actions  (|  iso*)— tlhb  vou 
Suit  Aftbb  Nonsuit. 

Revisal  1906,  §  870,  permitting  a  new  suit 
within  12  months  after  nonsait,  does  not 
abridge  the  statutes  c^  limitation,  and  hence  a 
suit  for  trespass  to  land  is  properly  brought 
within  three  years  from  the  date  thereof,  though 
more  than  one  year  after  nonsuit  on  the  same 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  B  653-666;  Dec  Dig.  S 
130.*] 

2.  Trespass  ({  61*)— Double  Damages— B»- 

SENTIALS   TO   RBOOVBBT. 

Under  Laws  1907,  c  320«  authorising  re- 
covery of  double  .damages  for  cutting  timber 
without  the  owner's  consent,  with  intent  to  con- 


vert the  same,  there  can  be  no  recovery  without 
a  showing  of  want  of  consent  of  the  owner  and 
intent  to  convert 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  {  147 ;   Dec  Dig.  $  61.*1 

3.  Appeal  and  Ebbob  (§  1151*)— New  Tbial 

—Necessity. 

Erroneous  award  of  double,  instead  of 
single,  damages,  for  a  trespass,  does  not  re- 
quire a  new  trial,  where  the  issues  are  so  fram- 
ed that  the  excess  can  he  readily  deducted. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §S  4498-4506;  Dec.  Di«.  i 
115L^] 

Appeal  from  Superior  Court,  Caldwell 
County ;  Long,  Judge. 

Consolidated  action  by  the  Caldwell  Land 
&  Lumber  Company  against  J.  C  L.  Hayes 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Hayes  appeals.  Modified  and  af- 
firmed. 

« 

The  plaintiff  instituted  two  actions  against 
the  defendant  In  the  complaint  in  the  first 
it  alleges  that  it  is.the  owner  in  fee  of  a  cer- 
tain tract  of  land;  that  the  defendant  has 
unlawfully  entered  on  a  part  thereof,  under 
some  pretended  claim  of  title,  which  is  void, 
and  has  cut  timber  thereon  to  its  damage, 
$300,  and  it  demands  that  It  be  declared  tlie 
owner  of  the  land  and  recover  |300  damages 
and  costs.  In  the  second,  the  allegations  are 
in  substance  as  those  contained  in  the  first 
complaint,  except  another  entry  and  trespass 
are  alleged  and  the  damage  is  laid  at  $1,500l 
These  actions  were  consolidated  by  consent. 

The  material  allegations  of  the  complaint 
were  denied  by  the  defendant  On  the  trial, 
the  plaintiff  introduced  grant  No.  951,  from 
the  state  to  G.  N.  Folic,  dated  December, 
1874,  calling  for  640  acres  of  land,  more  or 
less,  which  grant  was  duly  recorded  In  the 
register's  office  in  Caldwell  county,  and  then 
introduced  a  regular  chain  of  title  from  this 
grant  down  to  the  plaintiff;  there  being  no 
exception  to  plaintiff*B  title  papers.  Plain- 
tiff also  introduced  evidence  locating  the 
land  covered  by  its  grant  and  other  title  pa^ 
pers  and  evidence  as  to  the  defendant's  cut* 
ting  timber  within  the  boundaries  of  plain- 
tiffs title,  claiming  that  tn  1906  defendant 
cut  about  26,000  feet  of  timber,  and  in  1907 
about  48,000  feet,  and  in  1910  and  1911  about 
61,340  feet,  the  total  of  the  timber  so  cut 
amounting  to  about  126,340  feet,  and  that 
the  damage  was  about  $700  or  $800. 

The  defendant  introduced  a  grant  from  the 
state  to  himself,  dated  August  30,  1905,  and 
registered  in  Caldwell  county,  in  Book  43, 
p.  69,  said  grant  being  for  50  acres  of  land, 
and  evidence  locating  said  grant,  which  lo- 
cation showed  that  it  was  within  the  bound- 
ary of  plaintifTs  grant  and  title.  Defendant 
also  introduced  evidence  tending  to  show 
that  the  amount  of  timber  cut  by  him  from 
thie  land  within  the  boundary  of  his  grant, 
which  was  within  the  boundaries  of  plain- 
tiff's title,  was  less  than  as  claimed  by  plaln- 
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tiff,  and  tbat  the  damage  to  plaintiff,  if  plain- 
tiff was  entitled  to  recover,  would  not  exceed 
from  $130  to  $150.  Defendant  further  Intro* 
duoed  in  evidence  the  entire  record  in  the 
case  of  the  Caldwell  Land  &  Lumber  Com- 
pany V.  J.  C.  L,  Hayes,  consisting  of  the 
summons,  prosecution  bond  thereon,  together 
with  the  service  and  return  thereon,  the  com- 
plaint and  answer  filed  In  the  case,  and  the 
Judgment  of  nonsuit  taken  by  plaintiff  in  this 
case,  the  summons  being  dated  May  22,  1906, 
and  the  judgment  of  nonsuit  taken  at  Jan- 
uary special  term  of  the  superior  court  of 
Caldwell  county,  1907,  and  then  introduced 
the  summons  for  r^ef ,  the  basis  of  this  ac- 
tion, together  with  the  bond  attached  there- 
to, the  service  and  return  thereon,  said  sum- 
mons being  dated  November  13,  1908,  and 
then  introduced  the  complaint  and  answer  in 
this  case,  showing  that  the  causes  of  action 
were  substantially  the  same  in  the  several 
actions. 

The  defendant,  at  the  conclusion  of  the 
evidence,  moved  the  court  to  dismiss  the 
plalntifTs  cause  of  action,  upon  the  ground 
that  the  same  could  not  be  maintained  for 
that  the  plaintiff  b^an  an  action  on  May  22, 
1906,  in  which  it  filed  a  complaint  for  the 
same  cause  of  action  now  sued  upon,  and 
that  at  January  special  term,  1907,  of  Cald- 
well superior  court,  said  plaintiff  took  a  vol- 
untary nonsuit  as  appears  from  the  Judg- 
ment rendered  in  said  cause;  that  in  the 
complaints  filed  in  the  respective  actions  the 
same  land  is  described  and  set  forth  and  the 
same  relief  Is  asked ;  that  as  more  than  12 
months  have  elapsed  since  the  nonsuit  was 
entered  in  the  first-mentioned  action  up  to 
the  time  the  present  action  was  begun,  to  wit, 
about  22  months,  all  of  which  is  shown  by 
the  records  offered  in  evidence,  that  the 
present  action  is  barred  by  the  statute  lim- 
iting the  time  in  which  a  new  action  may  be 
begun  after  a  nonsuit' has  been  entered;  and 
that  therefore  the  court  should  so  hold  and 
dismiss  plaintiff's  action. 

The  court  denied  the  defendant's  motion 
and  held  that  the  present  action  was  not  bar- 
red by  the  statute  of  limitations  referred  to, 
and  declined  to  dismiss  plaintiff's  action,  and 
defendant  excepted.  The  defendant  then, 
through  his  attorney,  stated  in  open  court 
that,  under  his  honor's  ruling  declining  to 
hold  that  plaintiff's  action  was  barred  and 
dismiss  the  same,  defendant  would  not  con- 
test before  the  Jury  the  first  and  second  is- 
sues submitted,  as  defendant,  since  plaintiff 
had  introduced  its  title  and  evidence  of  lo- 
cation of  the  land,  would  not  ask  the  jury  to 
find  that  plaintiff  has  not  located  the  land  as 
claimed,  but  that  defendant  up  to  the  conclu- 
sion of  plaintilTs  evidence  of  location  had  in 
good  faith  contested  such,  and  that  the  only 
issue  defendant  desired  to  be  heard  upon  was 
that  as  to  damage.  All  of  the  trespasses  com- 
plained of  occurred  within  three  years  prior 
to  the  commencement  of  this  action. 
His  honor,  in  his  charge  on  the  issue  of 


damage,  among  other  things,  said:  "That 
after  you  determine  what  amount  of  dam- 
age the  plaintiff  has  sustained,  if  you  find 
that  the  plaintiff  has  sustained  damage,  by 
reason  of  the  timber  cutting  of  the  defend- 
ants prior  to  the  23d  day  of  February,  1907 
(the  date  of  the  ratification  of  chapter  320, 
Public  Laws  of  1907),  then  you  will  proceed 
to  determine  what  actual  damages  the  plain- 
tiff has  sustained  by  the  cutting  of  timber 
since  that  date,  if  you  find  that  it  has  sus- 
tained any.  If  you  shall  find  that  the  de- 
fendant has  cut,  felled,  or  removed  any  tim- 
ber trees  growing  upon  lands  that  you  find 
to  be  plaintiff's,  without  the  consent  of  the 
plaintiff  and  with  the  Intent  to  convert  the 
same  to  their  own  use,  then  you  will  double 
the  actual  damage  which  you  find  that  plain- 
tiff has  sustained,  if  any,  by  cutting  of  tim- 
ber since  February  23,  1907,  by  defendant, 
and  such  sam  added  to  the  amount  of  actual 
damage  sustained  by  plaintiff  by  reason  of 
timber  cuttiog  by  defendants  prior  to  the 
said  23d  day  of  February,  1907,  if  you  find 
that  plaintiff  sustained  such  damage  prior 
to  that  date,  will  be  your  answer  to  the  is- 
sue." And  the  defendant  excepted. 
The  jury  rendered  the  following  verdict : 

(1)  Is  the  plaintiff  the  owner  of  the  lands 
described  in  the  complaint?    Answer:    Yes. 

(2)  Has  the  defendant  trespassed  upon 
the  said  lands  by  cutting  and  removing  tim- 
ber therefrom?    Answer:   Yes. 

(3)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover?    Answer :  $353.36. 

61,840  fMt  at  $4.00  double  damage |205  S< 

26,000  feet  at  $2.00 ••....     62  00 

48,000  left  in  wood*  at  two  dollari.. 86  00 


IS68  8S 


Judgrment  was  rendered  thereon,  adjudg- 
ing that  the  plaintiff  was  the  owner  of  the 
land  in  grant  No.  961  to  6.  N.  Folk,  and 
that  it  recover  $363.36  damages  and  costs. 
The  defendant  excepted  and  appealed. 

M.  N.  Harshaw  and  CounciU  &  Yount,  for 
appellant  W.  0.  Newland  and  Mark 
Squires,  for  appellee. 

ALLEN,  J.  [1]  It  is  admitted  that  the 
trespasses  complained  of  occurred  within 
three  years  prior  to  the  commencement  of 
this  action,  and  that  the  plaintiff  may  re- 
cover damages  therefor,  unless  a  recovery 
is  prevented  by  the  fact  that  this  action  was 
not  instituted  within  12  months  after  a 
judgment  of  nonsuit  in  another  action  be- 
tween the  same  parties,  on  the  same  cause 
of  action. 

The  defendant  relies  on  section  370  of  the 
Revlsal,  providing  that  a  new  action  may  be 
commenced  within  12  months  after  judgment 
of  nonsuit,  and  insists  that  it  is  a  limitation 
on  the  right  of  action,  but  it  was  expressly 
held  otherwise  in  Keener  v.  Gtoodson,  89  N. 
C.  279;  the  court  there  saying:  "The  stat- 
ute allowing  actions  to  be  brought  within  a 
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year  after  Judgment  of  nonsuit  was  intend- 
ed to  extend  the  i)erlod  of  limitations,  but 
not  to  abridge  It." 

It  is  true  that  expressions  may  be  found 
In  Meekins  y.  Railroad,  131  N.  C.  1,  42  S.  E. 
333.  and  in  Trull  v.  Railroad,  151  N.  C.  547, 
66  S.  E.  586,  which,  If  considered  without 
reference  to  the  facts,  might  be  understood 
to  recognize  a  different  rule;  but  there  is 
no  conflict  between  the  cases.  In  the  Meek- 
ins  and  Trull  Oases,  the  actions  were 
brought  to  recover  damages  for  the  death 
of  one  alleged  to  have  been  killed  negli- 
gently, and  the  defendant  was  contending 
that  'the  right  to  bring  such  an  action  was 
conferred  by  statute;  that  It  could  only  be 
brought  within  12  months  from  death;  that 
this  was  not  a  statute  of  limitations,  but  a 
condition  affecting  the  cause  of  action  itself, 
and  therefore  the  section  allowing  a  new 
action  to  be  brought  within  12  months  after 
Judgment  of  nonsuit  did  not  apply  to  such 
action,  and  it  was  held  that  it  applied  to  all 
actions. 

There  was  no  error  in  refusing  to  dismiss 
the  action. 

[2]  The  second  exception  is  to  the  charge 
of  his  honor  on  the  issue  of  damages. 

The  charge,  if  Justified  by  the  allegations 
of  the  complaint  and  the  evidence,  is  author- 
ized under  chapter  320»  Laws  of  1907,  which 
is  applicable  only  to  the  counties  of  Cald- 
well, Wilkes,  Watauga,  Burke,  McDowell, 
Yadkin,  Cherokee,  and  Mitchell,  and  in 
which  it  is  provided:  "Sec.  2.  That  in  all 
cases  where  any  person,  firm,  or  corpora- 
tion, their  agents  or  employes,  shall  cut,  fell 
or  remove  any  timber  trees  growing  upon 
the  lands  of  another  without  the  consent 
of  the  owner  thereof,  with  intent  to  convert 
to  his  own  use,  he,  she  or  they  so  offending, 
shall  be  liable  to  pay  to  such  owner  double 
the  value  of  such  timber  trees  so  cut  down 
or  felled,  to  be  recovered  in  civil  action  to 
be  brought  therefor." 

We  do  not  think,  however,  that  the  com- 
plaint was  framed  under  this  statute,  or 
that  there  was  evidence  which  entitled  the 
plaintiff  to  recover  double  damages.  We  do 
not  hold  that  It  is  necessary  to  refer  to  the 
statute  in  the  complaint,  or  that  the  relief 
demanded  controls  the  amount  of  the  recov- 
ery; but  we  cannot  treat  as  meaningless  the 
words  "without  the  consent  of  the  owner 
thereof,  with  intent  to  convert  to  his  own 
use,"  upon  which  rests  the  right  to  recover 
double  damages.  In  the  absence  of  the  stat- 
ute, the  plaintiff  was  entitled  to  recover  ac- 
tual damages  for  an  unlawful  entry  and 
trespass,  and  it  must  have  been  intended 
that  something  more  than  this  should  be 
alleged  and  proven  to  entitle  one  to  double 
damages.  The  language  approaches  close- 
ly to  the  definition  of  felonious  intent  in  lar- 
ceny, which  is  the  intent  to  deprive  the 
owner   of   the   use,   and   to   appropriate   to 


the  use  of  the  taker,  and  was  intended  to 
cover  a  trespass  where  there  is  no  bona  fide 
claim  of  right,  committed  under  circumstanc- 
es indicating  a  purpose  to  prevent  the  true 
owner  from  asserting  his  right  The  com- 
plaint alleges  no  more  than  an  unlawful 
entry  and  trespass,  and  the  evidence  goes  no 
further  than  the  allegations  of  the  com- 
plaint, and  there  was  evidence  that  the  de- 
fendant claimed  under  a  grant  from  the 
state.  This  being  our  construction  of  the 
statute,  we  must  hold  that  neither  the  cause 
of  action  set  out  in  the  complaint,  nor  the 
evidence  introduced  to  support  it,  entitled 
the  plaintiff  to  recover  double  damages,  and 
that  the  charge  was  therefore  erroneous. 

[3]  This  would  entitle  the  defendant  to  a 
new  trial,  if  the  answer  to  the  issue  was 
not  so  framed  that  the  amount  of  the  double 
damages  may  be  eliminated,  and  the  plain- 
tiff^s  counsel  requested  that  this  be  done.  If 
it  should  be  held  that  there  was  errror  In  the 
charge.  The  amount  is  ascertained  by  de- 
ducting from  the  total  of  damages  $353.36, 
one-half  of  the  first  item  of  $205.36,  wbicti 
will  leave  a  balance  of  $250.68,  upon  which 
the  plaintiff  will  be  entitled  to  interest  from 
the  first  day  of  May  term,  1911,  of  the  su- 
perior court  of  Caldwell  county. 

The  Judgment  rendered  will  be  modified  in 
accordance  with  this  opinion,  and,  as  modi- 
fied, is  alarmed.    Cost  to  be  divided. 

Modified  and  affirmed. 

(167  N.  G.  608) 

STATE  T.  BLAKE. 

(Supreme  Court  of  North   Carolina.     Dec  ^ 

1011.) 

1.  Game  (i  4*)  —  Pbotectiow  —  Validity  of 
Statute. 

Pub.  Loc  Laws  1911,  c.  1S4,  making  it  un- 
lawful to  permit  a  setter  or  pointer  dog  to  run 
at  large  in  Henderson  county  during  the  closed 
season  for  quail,  is  a  valid  exercise  of  the  po- 
lice power  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Game,  Dec. 
Dig.  §  4.*1 

2.  Statutes  (J  66*)— Local  Acts— VALmnr. 

Public  local  acts  passed  in  the  exercise  of 
the  police  power  and  which  apply  only  to  cer> 
tain  localities  are  valid. 

[Ed.  Note.— For  other  cases,  see  Statates* 
Cent.  Dig.  §  67 ;   Dec  Dig.  S  66.»] 

3.  Cbiminal  Law  (§  1213*)— Cbuel  and  Un- 
usual Punishments  —  Scope  op  Fedebal 

PbO  VISION. 

Const.  U.  S.  Amend.  8,  forbidding  cruel 
and  unusual  punishment,  and  the  balance  of  the 
first  10  amendments  are  restrictions  upon  tlie 
federal  government  only,  and  hence  do  not  ai^ 
ply  to  the  state  statutes. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  33O4r-3309;  Dec  Dig.  S 
1213.*] 

4.  Cbikinal  Law  (5  1213*>— Cbuel  and  Un- 
usual  Punishments  —  Epfect   of   Pboti- 

BION. 

Const,  art.  14,  §  1,  forbidding  cruel  and  un- 
usual punishment,  does  not  restrict  the  Iegi»> 
lative  power,  being  a  restriction  upon  the  judi* 
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ciary  to  impose  excessive  punishment  where 
the  Legislature  has  not  prescribed  the  maxi- 
mum, anci  hence  is  not  violated  by  Pub.  Loc. 
Laws  1911,  c.  1S4,  prescribing  punishment  for 
permitting  setter  or  pointer  dogs  to  run  at  large 
during  the  closed  season  for  quail  In  Henderson 
county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  3304-3309;  Pec.  Dig.  S 
1213.*1 

5.  Game  (J  9*)— Puihshment— "Pine  and  Im- 
prisonment." 

Under  Pub.  Loc  Laws  1911,  c  184,  au- 
thorizing "fine  and  imprisonment**  for  permit- 
ting a  setter  or  pointer  dog  to  run  at  large  in 
Henderson  county  during  the  closed  season  for 
quail,  either  punishment  or  both  may  be  im- 
posed. 

[Ed.  Note.— For  other  cases,  see  Game,  Dec 
Dig.  i  9.*} 

e.  Criminal  Law  (i  1177*)  —  Habmless  Eb- 

BOB. 

Where  the  statute  requires  the  imposition 
of  both  fine  and  imprisonment,  one  convicted 
under  it  cannot  complain  because  he  was  merely 
fined. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  3183-^189;  Dee.  Dig.  | 
1177.*1 

Appeal  from  Superior  Court,  Henderson 
County;    Long,  Judge. 

A.  S.  Blake  was  convicted  of  an  offense, 
and  he  appeals.    Affirmed. 

Bartlett  Shipp,  for  appellant  T.  W.  Bick- 
ett,  Atty.  Gen.,  and  Geo.  L.  Jones,  Asst  Atty. 
Gen.,  for  the  State. 

CLARE,  C.  .J.  [1]  Chapter  184,  Public  Lo- 
cal Laws  1911,  makes  it  "unlawful  for  any 
one  to  permit  his,  or  her,  setter,  or  pointer, 
dog  to  run  at  large  during  the  closed  season 
for  quaU'*  in  Henderson  county.  This  stat- 
ute was  enacted  to  protect  game  birds  and  is 
a  valid  exercise  of  the  police  power  of  the 
state.  Lawton  v.  Steel,  152  U.  S.  133,  14 
Sup.  Ct  499,  38  L.  Ed.  385;  Geer  v.  Conn, 
161  U.  S.  519,  16  Sup.  Ct.  600.  40  L.  Ed.  793; 
State  V.  Gallop,  126  N.  C.  979,  35  S.  E.  180; 
Daniels  v.  Homer,  139  N.  C.  222,  61  S.  B. 
992,  3  L.  R.  A.  (N.  S.)  997. 

[2]  Public  local  acts,  passed  in  the  exer- 
cise of  the  police  power  which  apply  only  to 
certain  localities,  are  valid.  Such  legisla- 
tion has  always  been  held  to  be  within  the 
powers  of  the  Legislature  both  as  to  crim- 
inal and  civil  matters:  As  to  local  liquor 
prohibition  (State  v.  Barringer,  110  N.  C. 
525,  14  6.  E.  781);  fence  laws  (State  v.  Snow, 
117  N.  C.  774,  23  S.  E.  322);  restricting  sale 
of  seed  cotton  (State  v.  Moore,  104  N.  C.  714, 
10  S.  E.  143,  17  Am.  St  Rep.  696,  where  the 
subject  is  fully  discussed) ;  cattle  running 
at  large  (Broadfoot  v.  Fayetteville,  121  N. 
C.  418,  28  S.  E.  515,  39  h,  R.  A.  245,  61  Am. 
St.  Rep.  668);  method  of  electing  municipal 
commissioners  (Harriss  v.  Wright,  121  N.  C. 
172,  28  S.  E.  269);  method  of  electing  coun- 
ty commissioners  (Lyon  v.  Commissioners, 
120  N.  C.  237,  26  S.  E.  929);  public  schools 
(McCormac  v.  Com'rs,  90  N.  C.  441);    dis- 


pensaries (Guy  V.  Com'rs,  122  N.  O.  471,  29 
S.  E.  771);  working  public  roads  (Tate  v. 
Com'rs,  122  N.  C.  812,  30  S.  E.  352) ;  and  oth- 
er matters  (Intendant  v.  Sorrell,  46  N.  C. 
49).  Double  damages  for  willfully  cutting 
timber  in  certain  counties.  Land  Co.  v. 
Hayes,  72  S.  E.  1078,  at  this  term,  and  many 
other  cases  cited;  State  v.  Sharp,  125  N.  C. 
633,  34  S.  E.  264,  74  Am.  St  Rep.  663;  Brooks 
V.  Tripp,  135  N.  C.  159,  47  S.  B.  401. 

In  State  v.  Moore,  104  N.  C.  719,  10  S.  E. 
145,  17  Am.  St  Rep.  696,  the  court,  speaking 
of  laws  that  apply  only  to  particular  locali- 
ties or  particular  classes,  quotes  Cooley,  Con- 
stitutional Limitations  (7th  Ed.)  556,  as  fol- 
lows: "If  the  laws  be  otherwise  unobjec- 
tionable, all  that  can  be  required  in  these 
cases  is  that  they  be  general  in  their  applica- 
tion to  the  class  or  locality  to  which  they 
apply  and  that  they  are  public  in 'their  char- 
acter, and  of  their  propriety  and  policy  the 
Legislature  must  judge."  Judge  Cooley  fur- 
ther says  (Const  Llm.  [7th  Ed.]  555):  'The 
authority  that  legislates  for  the  state  at 
large  must  determine  whether  particular 
rules  shall  extend  to  the  whole  state  and  all 
its  citizens,  or  on  the  other  hand  to  a  subdi- 
vision of  the  state,  or  a  single  class  of  its 
citizens  only.  The  circumstances  of  a  par- 
ticular locality,  or  the  prevailing  public  sen- 
timent in  that  section  of  the  state,  may  re- 
quire or  make  acceptable  different  police  reg- 
ulations from  those  demanded  in  another." 

As  is  concisely  said  in  Black,  Const  Law, 
i  136:  "The  rightful  power  of  the  Legisla- 
ture of  a  state  extends  to  every  subject  of 
legislation,  unless  in  the  particular  instance 
its  exercise  is  forbidden  expressly,  or  by 
necessary  implication  by  the  Constitution  of 
the  United  States  and  laws  passed  in  pursu- 
ance thereof  or  by  the  Constitution  of  the 
state.**  It  is  further  pointed  out  that  under 
the  Constitution  of  a  state  the  executive  and 
Judicial  departments  are  grants  of  power, 
whereas  the  Legislature  exercises  all  power 
which  Is  not  forbidden. 

[3]  The  contention  that  this  statute  is  ob- 
noxious to  the  eighth  amendment  to  the  fed- 
eral Constitution,  which  forbids  "cruel  and 
unusual  punishment,"  cannot  be  sustained, 
for  it  is  well  settled  that  the  first  ten  amend- 
ments are  restrictions  upon  the  federal  gov- 
ernment only.  Pervear  v.  Com.,  72  U.  S.  475, 
18  L.  Ed.  608;  McDonald  v.  Com.,  173  Mass. 
322,  53  N.  E.  874,  73  Am.  St  Rep.  293 ;  State 
V.  Patterson,  134  N.  C.  617,  47  S.  E.  808;  and 
cases  there  cited.  In  Weems  v.  United 
States,  217  U.  S.  349,  30  Sup.  Ct  544,  54  L. 
Ed.  793,  there  is  an  interesting  historical 
review  of  the  origin  and  adoption  of  the 
eighth  amendment 

[4]  Neither  Is  this  statute  in  violation  of 
the  similar  provision  in  section  14,  art  1,  of 
our  state  Constitution.  That  section  is  a 
restriction  upon  the  Jiidldary  to  impose  ex- 
cessive   punishment    where   the   Legislature 
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has  not  prescribed  a  flxecl  maximum,  but  la 
not  a  restriction  upon  the  legislative  power. 
As  Mr.  Justice  Gaston  well  says  in  State  t. 
Manuel,  20  N.  0.  162:  "When  the  Legisla- 
ture, acting  upon  their  oaths,  declare  the 
amount  of  bail  to  be  required  or  specify  the 
fines  tp  be  imposed,  or  prescribe  the  punish- 
ments to  be  inflicted  in  case  of  crime  as  the 
reasonableness  or  excess,  the  justice  or  cru- 
elty, of  these,  are  necessarily  questions  of 
discretion,  it  is  not  easy  to  see  how  this  dis- 
cretion can  be  supervised  by  a  co-ordinate 
branch  of  the  government''  When  the  pun- 
ishment imposed  is  within  the  limit  fixed  by 
law,  it  cannot  be  excessive.  State  v.  Gapi>s, 
134  N.  C.  622,  46  S.  B.  730. 

[6]  The  statute  provides  that  a  violation 
of  its  terms  may  be  punished  by  "fine  and 
imprisonment  in  the  discretion  of  the  court" 
We  do  not  agree  with  tiie  defendant  that  the 
sentence  is  illegal  because  the  court  imposed 
only  a  fine.  When  the  punishment  author- 
ized is  *'by  fine  or  imprisonment,"  only  one 
can  be  imposed.  State  v.  Walters,  97  N.  O. 
489,  2  S.  EL  539,  2  Am.  St  Rep.  310.  But 
when,  as  here,  the  Judge  has  authority  to 
impose  a  sentence  of  "fine  and  imprison- 
ment," he  may  impose  either  punishment  or 
both. 

[6]  If  it  were  otherwise,  the  defendant 
cannot  appeal  ftom  a  leniency  which  is  in 
h!s  favor,  for  he  has  suffered  no  wrong  at 
common  law.  The  punishment  for  a  misde- 
meanor was  "fine  and  imprisonment,"  and 
the  courts,  In  their  discretion,  imposed  both 
or  either. 

No  error. 

(157  N.  C.  889) 

SIMMONS  et  al.  v.  FLEMING. 

(Supreme  Gourt  of  North  GaroUna.     Dec.  18, 

1911.) 

1.  Lis  Pendens  (8  22*)— Pubohasbbs  Putoa 
TO  Surr^REooBDiNG  Deed. 

In  an  action  to  recover  land,  the  date  of 
a  deed  from  defendant  to  his  son  was  immate- 
rial, it  being  admitted  that  the  deed  was  regis- 
tered after  the  filing  of  the  complaint;  the  fil- 
ing of  the  complaint  operating  as  a  lis  pendens. 
[E3d.  Note.— For  other  cases,  see  Lis  Pendens, 
Gent.  Dig.  f  81;   Dec  Dig.  i  22.*] 

2.  Appeal  and   E/Rbob  (|  1056*)— Bjbvibw— 

HABMLESS  EiRBOB. 

In  an  action  to  recover  land  which  defend- 
ant had  conveyed  to  his  son,  the  son  having 
testified  without  contradiction,  that  the  deed 
was  made  on  a  certain  date,  exclusion  of  the 
deed  offered  to  show  its  date  could  not  have  in- 
jured defendant,  for  he  already  had  the  benefit 
of  sach  evidence  by  the  testimony  of  his  son. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  4196,  4200-4206;  Dec. 
Dig.  I  1058.*] 

3.  Appeal  and   B2bbob  (f  1048*)— Rsnxw— 
Habmless  E2bbob. 

In  an  action  for  the  recoveiT  of  land  which 
defendant  conveyed  to  his  son,  the  son  was  a^- 
ed  on  cross-examination  whether  he  was  will- 
ing to  stand  or  fall  with  bis  father  in  the  suit, 
and  answeivd  that  he  did  not  know  whether  he 


understood.  Held  that,  regardless  of  the  pro- 
priety of  the  question,  it  could  not  have  affectd 
the  verdict,  and  was  not  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  4145;    Dec  Dig.  f  1048.*] 

4.  Vendob   and   I^ubohasbb   ({  243*)— Bona 
Fide  Pubchasebs— Evidence. 

In  an. action  to  recover  land,  where  plain- 
tiif  claimed  that  it  had  been  purchased  with 
money  which  a  decedent  bequeathed  to  his  wife 
with  remainder  to  the  plaintiff,  and  that  the 
wife  had  conveved  it  to  defendant,  evidence 
that,  after  the  land  was  conveyed  to  the  de- 
fendant, he  stripped  it  of  all  the  timber,  was 
competent,  being  corroborative  of  the  evidence 
of  plaintiff  that  defendant  accepted  his  deed 
with  the  knowledge  that  the  land  had  been  pnr^ 
chased  with  the  money  of  the  testator. 

[Ed.  Note.— 'For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  8S  606-608;  Dee.  Dig. 
f  243.*] 

6.  TbiAL     (I    252*)— iNBTBUOriONS— Applica- 
BILITT  TO   BJVIDENCE. 

In  an  action  to  recover  land,  where  plain- 
tiff maintained  that  the  land  had  been  purchas- 
ed with  money  bequeathed  to  one  for  l£fe,  with 
remainder  to  plaintiff,  a  requested  instruction 
that  a  life  tenant  has  the  right  to  consume  per- 
sonal property  where  the  use  of  sach  proper^ 
naturally  tends  to  its  consumption  such  as 
wine,  com,  and  money,  was  properly  refused  as 
not  applicable  to  the  evidence;  the  money  hav- 
ing been  invested  in  land. 

[fid.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  If  596-612;   Dec  Dig.  {  252.*] 

6.  Life  E^statbb  (i  27*)— Pebishabub  Pbop- 
EBTY— Sale  and  Reinvestment. 

Where  personal  property  is  bequeathed  to 
persons  in  succession,  so  much  of  it  as  is  per- 
ishable should  be  converted  into  money  and 
the  interest  paid  to  the  legatee  for  life,  the 
principal  to  go  to  the  person  in  remainder. 

[E>d.  Note.— For  other  cases,  see  Life  Dstates, 
Gent  Dig.  H  49,  60;  Dec  Dig.  |  27.*1 

Appeal  from  Superior  Gonrt,  McDoweU 
Gounty;   Long,  Judge. 

Action  by  Elliott  Simmons  and  others 
against  Thomas  J.  Fleming.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeala  Af- 
firmed. 

This  is  an  action  brought  by  the  legatees 
of  John  Simmons,  deceased,  for  the  recovery 
of  land  alleged  to  have  been  purchased  with 
money  which  the  said  Simmons  bequeathed 
to  his  wife,  Jane  Simmons,  for  life,  with 
remainder  to  the  legatees  named  4n  his  wilL 
The  plaintilfs  offered  evidence  tttiding  to 
show  that  the  money  with  which  the  land  in 
question  was  purchased  was  money  belong- 
ing to  the  estate  of  John  Simmons,  deceased, 
and  bequeathed  by  him  to  his  wife,  Jane 
Simmons,  for  life,  with  remainder  to  the 
legatees  named  in  his  will,  and  tending,  also, 
to  show  that  the  defendant  took  title  to  the 
land  in  controversy  under  a  contract  and 
deed  from  Jane  Simmons  in  consideration  of 
an  obligation  upon  the  part  of  the  defend- 
ant, Thomas  Fleming,  to  maintain  and  sup- 
port the  said  Jane  Simmons  at  his  home  so 
long  as  she  should  desire  to  stay  there,  with 
knowledge  at  the  time  of  the  taking  of  such 
deed  that  the  land  was  purchased  with  mon- 
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ey  belonging  to  the  estate  of  the  said  John 
Simmons.  The  land  bought  with  the  money 
was  conveyed  to  Jane  Simmons,  and  she  aft- 
erwards conveyed  the  same  to  the  defendant 
In  the  will  of  John  Sinmions  the  testator 
bequeaths  and  devises  all  his  "persoiuil  and 
real  property,  money,  notes  and  aoconnts," 
etc.,  to  his  wife,  Jane  Simmons,  to  have  full 
control,  use,  and  benefit  of  it  during  her 
life,  and  at  her  death  to  the  plalntifliB,  and 
it  is  provided  therein  that  none  of  the  real 
estate  or  personal  property  be  sold  or  trans- 
ferred until  after  the  death  of  his  wife.  The 
defendant  has  executed  a  deed  to  his  son, 
conveying  the  land  to  him,  but  It  was  not 
registered  until  after  the  complaint  In  this 
action  was  filed. 

James  Morris  and  W.  T.  Morgan,  for  ap- 
pellant   Pless  &  Winborne,  for  appellees. 

ALLEN,  J.  The  controversy  between  the' 
plaintiffs  and  defendant  is  almost  entirely 
one  of  fact,  and  the  jury  has  found  adverse- 
ly to  the  defendant 

The  defendant,  who  was  79  yearsi  of  age, 
was  examined  as  a  witness,  and  upon  cross- 
examination  made  confusing  and  contradic- 
tory statements  as  to  the  tin\e  when  he  ex- 
ecuted the  deed  to  his  son. 

[1]  The  defendant  then  offered  the  deed  to 
the  son  for  the  purpose  of  showing  its  date, 
and,  upon  objection,  it  was  excluded.  The' 
date  of  the  deed  was  an  immaterial  inquiry, 
as  it  was  admitted  that  it  was  registered 
after  the  filing  of  the  complaint  in  this  ac- 
tion. In  ColUngwood  v.  Brown,  106  N.  0. 
364,  10  S.  E.  868,  it  is  held  that  in  actions 
to  recover  land  the  filing  of  the  complaint, 
in  which  the  property  is  described  and  the 
purpose  of  the  action  stated,  operates  as  a 
lis  pendens,  and  that  as  against  the  plain- 
tiffs, the  title  of  a  purchaser  from  the  de- 
fendant begins  from  the  date  of  the  registra- 
tion of  his  deed. 

[2]  If,  however,  the  date  ot  the  deed  was 
material,  the  defendant  had  the  full  benefit 
of  the  evidence.  The  son  of  the  defendant 
was  a  witness,  and  testified  that  the  deed 
was  made  the  23d  day  of  July,  1909,  and 
there  was  no  evidence  to  the  contrary. 

[3]  The  question  asked  this  witness  on 
cross-examination  as  to  whether  he  was  will- 
ing to  stand  or  fall  with  his  father  in  the 
suit  was  for  the  purpose  of  showing  his  inter- 
est, but  in  any  event  his  answer,  "I  don*t 
know  whether  I  understand  you,**  could  not 
have  affected  the  verdict. 

[4]  The  defendant  offered  evidence  to  show 
that  the  land  was  bought  with  the  money  of 
Jane  Simmons,  and  that  she  made  the  deed 
to  him  in  consideration  of  his  promise  to 
support  her.  and  that  he  had  complied  with 
his  agreement  In  reply  the  plaintiffs  were 
permitted  to  prove,  over  the  objection  of 
the  defendant  that  he  had  cut  the  larger 


part  of  the  timber  on  the  land.  No  damages 
were  recovered,  but  we  think  the  evidence 
competent  as  a  circumstance  corroborative  of 
the  evidence  of  the  plaintiff  that  the  de- 
fendant accepted  his  deed  with  knowledge 
that  the  land  had  been  bought  with  the  mon- 
ey of  the  testator.  If  he  was  stripping  the 
land  of  its  timber,  it  might  well  be  argued 
that  he  was  doing  so  because  he  knew  he 
had  no  Just  claim,  and  that  he  might  make 
what  he  could  before  being  held  to  account 

[6]  The  remaining  exception  is  to  the  mod- 
ification of  the  following  instruction  by  strik- 
ing out  the  word  "money**:  "Property,  the 
use  of  which  naturally  consumes  it  such, 
for  instance,  as  wine,  corn,  sheep,  cattle^ 
and  money,  when  conveyed  by  will  to  the 
use  of  one  for  life,  passes  to  the  life  tenant 
the  right  to  consume  such  property  absolute- 
ly.*' If  the  instruction  contained  a  correct 
statement  of  the  law,  it  had  no  application 
to  the  evidence,  which  did  not  tend  to  prove 
that  the  money  had  been  consumed,  but  that 
it  had  been  invested  in  the  land. 

[6]  The  rule  seems  to  be  that  whenever 
personal  property  is  given  in  terms  amount- 
ing to  a  residuary  bequest  to  be  enjoyed 
by  persons  in  succession,  the  interpretation 
the  court  puts  upon  the  bequest  is  that  the 
persons  indicated  are  to  enjoy  the  same  in 
succession;  and,  in  order  to  give  effect  to 
its  interpretation,  the  court  as  a  general 
rule  will  direct  so  much  of  it  as  is  of  a  per- 
ishable nature  to  be  converted  into  money  by 
the  executor,  and  the  interest  paid  to  the 
legatee  for  life,  and  the  principal  to  the  per- 
son in  remainder  (Ritch  v.  Morris,  78  N.  O. 
377),  but  when  the  bequest  is  specific  and^ 
is  not  of  the  residuum,  the  executor  should 
deliver  the  property  to  the  one  to  whom  it 
is  given  for  life,  taking  an  inventory  and 
receipt  for  the  benefit  of  the  remainderman. 
Britt  V.  Smith,  86  N.  0.  308. 

We  conclude  that  there  la  no  error. 

No  error. 


067  N.  c.  sie) 
M0B6ANT0N  QRADED  SCHOOL  et  al.  ▼. 

Mcdowell. 

(Supreme  Court  of  North  Carolina.     Dec  IS, 

1911.) 

1.  Taxation  (i  567*)— Collection  of  Taxes 

— OOUNTEBCLAIIC. 

A  sheriff  cannot  when  sued  to  recover  the 
amount  of  taxes  collected  by  him,  set  up  a 
counterclaim  against  the  state. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  §§  1100;   Dec.  Dig.  {  567.*] 

2.  Taxation  (fi  567*)— Collection  of  Taxes 

— COUNTEBCLAIIC. 

Where  a  sheriff  was  wrongfullv  deprived 
of  the  right  to  collect  school  taxes  for  a  year, 
and  failed  to  seek  relief,  under  Revisal  1905, 
§§  833,  835,  844,  against  the  usurpers  of  his 
office,  he  could  not  set  up  loss  of  such  compen- 
sation as  a  counterclaim  against  an  action  for 
taxes  collected  by  him,  for  the  taxpayers  can- 
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not  be  made  to  pay  salary  to  different  persons 
occupying  the  same  oflSce. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  1100 ;   Dec.  Dig.  f  567.*] 

3.  Taxation  (§  567* )— Collection. 

Where  the  county  commissioners  appointed 
persons  other  than  the  sheriff  to  collect  school 
taxes,  the  sheriff  could  not,  in  an  action  by  the 
county  to  recover  other  taxes  collected  by  him, 
set  up  as  counterclaim  the  loss  of  compensation 
for  collecting  the  school  taxes,  for  that  would 
in  effect  be  bringing  a  cross-action  against  the 
county  commissioners  for  their  wrongful  act  In 
their  official  capacity. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  $  567.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty;  Long,  Judge. 

Action  by  the  State,  on  the  relation  of  the 
Morganton  Graded  School  and  others,  against 
G.  Manly  McDowell.  From  a  judgment  for 
defendant  on  his  counterclaim,  plaintiffs  ap- 
peal.    Reversed. 

S.  J.  Ervin,  for  appellants.  Avery  &  Avery, 
for  appellee. 

CLARK,  C.  J.  This  was  an  action  against 
defendant,  the  former  sheriff  of  Burke,  upon 
his  ofBclal  bond  to  recover  a  balance  due  for 
taxes  collected  by  Mm  for  the  Morganton 
graded  school  for  1905  and  1906  under  Laws 
1903,  c.  455.  The  defendant  set  up  as  a  coun- 
terclaim that  he  was  Illegally  and  wrongfully 
deprived  by  the  board  of  county  commission- 
ers of  the  right  to  collect  taxes  for  said  grad- 
ed school  for  the  years  of  1903  and  1904; 
tlie  county  commissioners  having  appointed 
John  B.  HoUoway  and  F.  O.  Berry  to  collect 
the  taxes  for  the  said  graded  school  for 
said  years  1903  and  1904,  and  had  allowed 
them  the  commission  for  collecting  the  same 
amounting  to  $295,  which  sum  he  asked  that 
he  be  allowed  *'a8  a  set-off  and  counterclaim" 
on  the  taxes  due  by  him  for  the  years  1905 
and  1906. 

II]  Such  counterclaim  cannot  be  sustained 
for  three  reasons: 

(1)  As  against  the  balance  due  by  the  de- 
fendant as  sheriff  for  taxes  in  his  hands  col- 
lected for  the  years  1905  and  1906  no  coun- 
terclaim or  debt  of  any  kind,  however  valid, 
can  be  sustained.  This  has  been  so  fully 
discussed  that  it  Is  only  necessary  to  cite  a 
few  of  the  cases.  Wilmington  v.  Bryan,  141 
N.  C.  679,  54  S.  E.  543 ;  Guilford  v.  Georgia 
Co.,  112  N.  a  37,  17  S.  B.  10,  19  L.  R.  A. 
485 ;  Gatling  v.  Com'rs,  92  N.  C.  536,  53  Am. 
Rep.  432;  Cobb  v.  Elizabeth  City,  75  N.  C. 
1;  Battle  v,  Thompson,  65  N.  C.  406.  In 
Wilmington  v.  Bryan,  141  N.  C.  675,  54  S.  B. 
546,  Brown,  J.,  says:  "No  counterclaim  is 
valid  against  a  demand  for  taxes"— citing 
Gatling  v.  Com'rs,  supra.  In  same  case 
Walker,  J.,  In  his  dissenting  opinion  (as  to 
other  points),  concurs  as  to  this  proposition, 
and  says :  ''Neither  a  taxpayer  nor  a  sheriff 
can  plead  a  set-off  in  a  suit  against  him  for 
taxes  due  and  owing.     •     •     ♦     This  is  so 


upon  the  ground  of  public  policy.  To  permit 
a  taxpayer  or  an  officer  charged  with  the 
collection  of -taxes  to  «et  up  an  opposing 
claim  against  the  state  or  the  city  might 
seriously  embarrass  the  government  in  its 
financial  operations  by  delaying  the  coUee- 
tion  of  taxes  to  pay  current  expenses"— dt* 
Ing  the  cases  above  quoted. 

[2]  (2)  The  defendant  is  not  entitled  to  he 
allowed  the  counterclaim  for  the  further  rea- 
son that.  If  he  was  wrongfully  deprived  of 
the  right  to  collect  the  graded  school  taxes 
for  1903-04,  it  was  his  duty  to  have  taken 
proper  proceedings  for  a  mandamus  to  have 
the  tax  list  placed  in  his  hands  by  the  coun- 
ty commissioners  and  have  asked  for  an  in- 
junction to  prevent  the  payment  of  commis- 
sions thereon  to  Holloway  and  Berry  until 
his  right  to  the  same  had  been  decided.  If 
he  did  not  choose  this  remedy,  his  recourse 
was  to  sue  Holloway  and  Berry  for  the 
commissions  which  he  alleges  had  been  wrong- 
fully paid  to  them.  Revisal,  §  833,  expedites 
the  trial  of  actions  of  this  nature  by  giving 
them  precedence  over  all  other  actions  civU 
and  criminal  and  by  requiring;  trial  at  the 
return  term  of  the  summons  if  30  days  off, 
and  Revisal,  §  835,  requires  the  defendant  be- 
fore answering  or  demurring  to  file  an  un- 
dertaking in  an  amount' to  be  fixed  by  the 
judge,  not  less  than  $200,  to  secure  the  fees 
and  emoluments  if  the  plaintiff  shall  recov- 
er the  ofiice.  In  this  case  the  defendant 
sheriff  did  not  bring  such  action,  but  asserts 
his  rights  to  the  fees  for  duty  which  was 
performed,  not  by  himself,  but  by  Holloway 
and  Berry,  without  legal  objection  by  him, 
and  this  after  having  slept  on  his  rights 
for  four  years.  The  taxpayers  are  never  re- 
quired to  pay  two  salaries,  or  two  sets  of 
commissions,  because  the  wrong  party  dis- 
charges the  duties  of  an  office.  Any  other 
rule  would  be  oi)en  to  grave  abuse,  and  lias 
inever  been  recognized  in  a  single  instance  in 
this  state.  Indeed,  Revisal,  S  844,  provides 
that  the  claimant  of  an  office  should  recover 
compensation  in  damages  for  the  loss  of  the 
fees  and  emoluments  of  the  office  from  the 
intruder  who  has  received  the  same  in  an 
action  for  money  had  and  received  to  the  re- 
lator's use  (McCall  v.  Webb,  135  N.  C  361, 
47  S.  E.  802),  and  his  failure  to  do  so  in  the 
action  to  recover  the  office  is  a  bar  to  an 
Independent  action. 

[3]  (3)  The  defendant  in  setting  up  this 
'•new  matter  and  by  way  of  counterclaim," 
as  he  says  in  his  answer,  is  in  effect  bringing 
a  cross-action  against  the  plaintiffs  for  their 
wrongful  act  as  county  commissioners  in 
their  official  capacity,  which  he  could  not 
maintain  if  brought  directly,  and  therefore 
he  cannot  bring  It  by  way  of  counterclaim. 
Hull  V.  Roxboro,  142  N.  a  455,  55  S.  BL  351, 
12  Lw  R.  A.  (N.  S.)  638 ;  Fisher  v.  New  Bern, 
140  N.  0.  510,  53  S.  E.  342,  5  L.  R.  A.  (N.  S.) 
'  542,  111  Am.  St  Rep.  857;    Barger  v.  Hick- 
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oiTf  130  N.  C.  550,  41  S.  E.  708;  Jones  v. 
Com'rs,  130  N.  C.  451,  42  S.  K  144;  Priehard 
V.  Com'rs,  126  N.  C.  912,  36  S.  B.  353,  78 
Am.  St  Rep.  679;  Moffitt  v.  Asheville,  103 
N.  G.  237,  9  S.  E.  695,  14  Am.  St  Rep.  810; 
Hannon  y.  Grizzard,  99  N.  G.  161,  6  S.  R  93; 
Manuel  y.  Com'rs,  98  N.  C.  9,  8  S.  E.  829; 
White  y.  Com'rs,  90  N.  Cw  439,  47  Am.  Rep. 
534.  If,  as  was  pointed  out  by  Pearson,  C. 
J.,  In  Battle  y.  Thompson,  65  N.  C.  406  (quot- 
ed by  Walker,  J.,  In  Wilmington  y.  Bryan, 
141  N.  C.  680,  54  S.  B.  543),  the  defendant 
had  actually  collected  the  taxes  for  the  grad- 
ed school  for  1903-04,  and  was  being  sued 
for  the  balance  of  the  uncollected  taxes  for 
those  years,  it  may  be  that  his  claim  for 
such  commissions  might  "be  allowed  in  dimi- 
nution of  the  amount  to  be  recovered, 
*  *  *  but  it  would  be  on  the  ground  that 
the  claim  was  in  the  nature  of  a  payment 
or  a  credit,  to  which  the  defendant  is  enti- 
tled, and  the  demand  of  the  state  is  in  fact 
only  for  the  balance."  But  here  this  is  a 
counterclaim,  and  is  properly  so  styled  in  the 
defendant's  answer,  for  it  is  not  a  claim  for 
commissions  on  the  taxes  collected  by  the 
defendant  for  the  years  1905  and  1906,  nor, 
indeed,  is  it  a  claim  for  seryices  actually 
rendered,  but  is  for  commissions  which  he 
claims  the  county  owes  him  constructively 
because  the  county  commissioners  wrongfully 
placed  the  collection  of  the  tax  list  for  the 
graded  schools  for  the  years  1903-04  in  the 
hands  of  another. 

The  court  below  erred  in  oyerruling  the  ex- 
ceptions of  the  plaintiffs  for  the  allowance 
of  said  $295  in  reduction  of  the  balance  due 
by  the  defendant,  and  the  Judgment  must  be 
reformed  accordingly.  This  renders  it  un- 
necessary to  consider  the  plaintiffs*  excep- 
tions for  overruling  the  plea  of  the  statute 
of  limitations,  and  the  other  exceptions  made 
by  them. 

Reversed. 


EDWARDS  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    Dec  4, 

1911.) 

Appeal  and  EIbbob  (S  1194*)— Rev ebsal  on 
Agreement. 

An  order,  on  agreement  of  the  parties,  re- 
versing the  judgment  and  dismissing  the  com- 
plaint, is  not  to  be  taken  as  deciding  any  ques- 
tion of  law  or  fact  in  the  case,  but  simply  as 
permitting  dismissal  of  the  complaint. 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4648-1660;  Dec  Dig.  { 
1194.*] 

Action  by  WUliam  A.  Edwards  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Reversed,  and 
complaint  dismissed,  on  agreement. 

B.  L.  Abney,  for  appellant  G.  L.  Toole, 
Sawyer  &  Owens,  and  J.  F.  Izlar,  for  re- 
spondent. 


JONES,  C.  J.  By  agreement  of  counsel 
it  is  ordered  that  the  Judgment  of  the  court 
below  be  reversed,  and  the  complaint  dis- 
missed. This  order  shall  not  be  taken  as 
deciding  any  question  of  law  or  fact  which 
may  be  involved  in  this  case,  but  simply 
permitting  by  agreement  of  counsel  that  the 
complaint  be  dismissed. 


(9C  S.  C.  176) 
BILL  y.  E.  P.  BURTON  LUMBER  CO. 

(Supreme  Court  of  South  Carolina.     Dec  13, 

1911.) 

1.  Loos   AND  Logging   (§   8*)  —  Deeds   of 
Standing  Timber— Title  Acquired. 

A  deed  of  standing  timber  on  land  describ- 
ed, with  the  privilege  for  10  years  to  enter  on 
the  land  to  cut  and  remove  the  timber  and  to 
hold  the  timber  onto  the  purchaser,  his  heirs 
and  assigns,  for  the  period  specified,  grants  only 
a  fee  in  the  timber,  defeasible  on  failure  to  re- 
move it  within  10  years. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  K  3-12;    Dec  Dig.  {  3.*] 

2.  Logs    and    Loooino    (S    3*)  — Deeds    ov 
Standing  TncBss— Title  Acquired. 

A  deed  of  standing  timber,  in  considera- 
tion of  a  specified  sum  to  be  paid  annually  in 
advance  commencing  on  a  designated  date  for 
five  years,  which  stipulates  that  a  failure  to 
pay  the  specified  sum  per  annum,  as  provided, 
shall  be  deemed  a  surrender,  and  the  rights  of 
the  purchaser  shall  cease  at  once,  provides  for 
the  payment  of  the  specified  sum  in  advance,  be- 
ginning on  the  designated  date,  and  a  failure 
to  make  a  payment  terminates  the  conveyance, 
and  a  tender  after  the  designated  .date  and 
within  a  year  therefrom  is  too  late. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §S  3-12;    Dec.  Dig.  fi  3.*} 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  B.  W.  Memminger, 
Judge. 

Action  by  J.  K.  Hill  against  the  E.  P. 
Burton  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeaU.  Af- 
firmed. 

Nathans  &  Sinkler,  for  appellant  JSL  J. 
Dennis  and  W.  A.  Holman,  for  respondent. 

JONES,  C.  J.  The  plaintiff  brought  this 
action  for  injunction  and  damages  for  un- 
lawful trespass  by  cutting  down  and  pre- 
paring to  remove  all  the  pine  timber  from 
his  land.  The  defendant  claimed  the  right 
to  cut  and  remove  all  the  pine  timber  under 
deeds  of  plaintiff  granting  same.  The  case 
was  tried  before  Judge  Memmlnger  and  a 
jury,  which  resulted  in  a  verdict  for  $25 
damages  in  favor  of  plaintiff  and  a  perpetual 
injunction  against  defendant  from  entering 
the  premises,  cutting  and  removing  the  tim- 
ber. The  defendant  appeals  upon  exceptions, 
which  in  all  material  particulars  are  con- 
trolled by  the  construction  to  be  placed  up- 
on the  deeds  under  which  it  claimed  the 
right  to  remove  the  timber. 

[1]  It  appears  that  on  the  29th  day  of 
June,  1809,  the  plaintiff,  being  owner  in  fee 
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of  a  tract  of  land  in  Berkeley  county,  S.  C, 
known  as  Irlshtown,  containing  2»0(>0  acres, 
executed  his  deed,  in  consideration  of  $960, 
to  certain  named  copartners  as  E.  P.  Bur- 
ton &  Ck).,  conveying  "all  of  the  pine, 
oak  and  poplar  timber**  on  said  tract,  ex- 
cept on  200  acres  thereof,  *'with  the  right 
and  privilege  for  and  during  the  period  of 
10  years  from  this  date  through  their  agents 
and  servants  to  enter  upon  said  land  or  any 
other  lands  owned  by  me  the  said  J.  K.  JTlll 
and  to  pass  and  repass  over  the  same  at  will 
on  foot  or  with  teams  and  conveyances  to 
cut  and  remove  the  said  timber  herein  con- 
veyed, to  have  and  to  hold  the  said  pine,  oak 
and  poplar  timber  unto  the  said  Edward  F. 
Henson,  Elliott  H.  Burton,  and  Maurice  C. 
Burton,  copartners  as  E.  P.  Burton  &  Co., 
their  heirs  and  assigns  in  fee  and  the  said 
rights  and  privileges  for  and  during  the  per- 
iods of  the  time  above  named.**  By  deed 
dated  November  26,  1904,  E.  P.  Burton  & 
Co.  conveyed  all  their  interest  under  the 
above  deed  to  the  plaintiff  E.  P.  Burton 
Lumber  Company,  a  corporation  under  the 
laws  of  this  state.  We  construe  the  deed 
of  June  29,  1899,  as  granting  a  fee  in  the 
timber  defeasible  upon  failure  to  remove 
the  same  within  10  years.  The  intention 
to  limit  the  right  to  cut  cmd  remove  the  tim- 
ber to  10  years  from  the  date  of  the  deed 
is  so  clearly  expressed  that  there  is  no  room 
for  doubt 

The  contention  of  appellant  that  the  deed 
conveys  a  fee-simple  title  to  all  of  the  tim- 
ber described  with  right  of  removal  at  the 
pleasure  of  the  grantees  is  opposed  to  the 
principle  of  construction  applied  in  the  re- 
cent case  of  Flagler  v.  A.  C.  Lumber  Cor- 
poration, 89  S.  C.  328,  71  S.  E.  849,  and  is 
not  supported  by  the  cases  of  Knotts  v.  Hy- 
drlck,  12  Rich.  314,  and  Wilson  Lumber  Co. 
V.  Alderman  Sons  Co.,  80  S.  C.  106,  61  S. 
E.  217,  128  Am.  St  Rep.  865,  in  which  there 
were  no  words  in  the  deed  limiting  the  time 
within  which  to  remove  the  timber.  **The 
authorities  are  practically  uniform  in  hold- 
ing that  an  instrument  granting  standing 
timber  and  containing  a  clause  requiring 
or  permitting  it  to  be  removed  within  a 
specified  time  from  the  date  of  the  grant 
gives  no  absolute  and  unconditional  title  to 
the  property.  Some  courts  hold  the  right  of 
the  grantee  to  be  a  license,  others  a  lease, 
and  others  a  defeasible  title  to  the  timber. 
By  the  great  weight  of  authority  it  is  de- 
termined that  no  right  or  title  exists  in  the 
grantee  after  the  expiration  of  the  time  spec^ 
ified  in  the  deed  or  contract*'  Adkins  r. 
Huff,  68  W.  Va.  646,  52  S.  B.  773,  8  L.  R.  A. 
<N.  S.)  649,  citing  numerous  authorities  in 
the  case  and  case  note.  See,  also,  McRae  v. 
Stillwell,  111  Ga.  65,  36  S.  E.  604,  66  L.  R. 
A.  513,  and  case  note  at  page  526,  and  Lum- 
ber Co.  V.  Carey,  140  N.  C.  462,  63  S.  E. 
300,  6  L.  R.  A.  (N.  S.)  469,  and  case  note. 
As  the  10-year  limit  for  removal  of  timber 


under  the  above  deed  of  June  29,  1899,  er- 
pired  June  28,  1909,  it  is  clear  that  such 
deed  affords  no  warrant  for  the  acts  of  al- 
leged trespass  charged  and  admitted  to  have 
he&i  committed  on  January  8,  1910. 

[2]  It  appears,  further,  that  on  September 
14,  1907,  the  plaintiff,  in  consideration  of 
$250  to  be  paid  annually  in  advance,  eom- 
mendng  on  June  28^  1907,  for  the  term  of 
five  years,  executed  another  conveyance  to 
the  defendant  of  all  the  timber  on  said  tract 
excepting  100  acres  of  specified  dimension 
with  rights  of  way,  to  have  and  to  hold  the 
timber  and  ri^ts  of  way  for  the  full  term 
of  five  years  from  the  28th  day  of  June,  1909. 
This  deed  recites  that  it  was  provided  in 
the  deed  of  June  29,  1899,  that  said  timber 
should  be  cut  and  removed  within  10  years 
from  the  date  thereof,  and  said  rights  of  way 
should  cease  at  the  end  of  10  years  from 
the  date  of  the  deed,  and  further  states  that 
this  agreement  is  supplementary  to  the  agree- 
ment of  June  29,  1899,  which  is  to  remain  in 
force  until  the  termination  of  ttie  10  years 
therein  set  forth.  The  deed  of  September  14, 
1907,  contains  this  important  provision: 
"Provided,  however,  that  if  at  the  expira- 
tion of  any  year  during  the  five  years  as 
aforesaid  the  said  E.  P.  Burton  Lumber  Co. 
or  its  successors  shall  desire  to  surrender  its 
or  their  rights  hereunder,  it  or  they  shall 
have  i^e  right  so  to  do,  and  a  failure  to  pay 
the  two  hundred  and  fifty  dollars  per  an- 
num as  above  provided  shall  be  deemed  such 
surrender,  and  the  rights  of  the  grantee 
herein  shall  at  once  cease  and  determine.** 

It  is  not  disputed  that  ttie  testimony  show- 
ed that  on  the  28th  day  of  June,  1909,  the 
date  of  the  first  payment,  the  defendant  fail- 
ed to  pay  the  $260,  but  on  October  11,  1909, 
this  sum  was  tendered  to  plaintiff,  with  in- 
terest, which  tender  was  refused,  and  again 
on  June  11,  1910,  tender  was  again  made  of 
$260,  including  interest  and  the  further  sum 
of  $260,  which  would  become  due  on  June  28, 
1910,  which  amounts  were  refused.  Judge 
Memminger,  construing  this  deed  of  Sep- 
tember 14th,  held  that  the  payment  of  $250 
was  to  be  made  in  advance  beginning  June 
28,  1909,  and  that  a  failure  to  make  such 
payment  would  forfeit  or  terminate  the  con- 
tract The  appellant  contends  that  a  pay- 
ment at  any  time  before  the  expiration  of 
the  year  beginning  June  28,  1909,  would  be 
within  time.  We  think  the  circuit  court  was 
correct  The  express  stipulation  Is  that 
payment  shall  be  made  annually  in  advance 
beginning  June  28,  1910,  and  tliat  a  failure 
to  so  pay  works  a  surroider  and  terminates 
the  rights  of  the  grantee. 

These  views  practically  dispose  of  all  ma- 
terial questions  raised  by  the  exceptions. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

GARY,  A.  J.,  and  HYDRICK,  J.,  concur. 
WOODS,  J.,  did  not  sit  in  this  case. 
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STATE  T.  GLOVER 


(Supreme  Court  of  South  Carolina.     Dec.  13, 

1911.) 

Criminal  Law  (I  250*)  —  Sxhocabt  Tsial  — 

Jurisdiction— Magistbatbs. 

Under  Cr.  Code  1902,  |  13,  giTiofr  magis- 
trates jurlsdictioii  of  assaults  and  batteries 
when  the  offense  is  not  of  a  high  and  aggra- 
Tated  nature,  requiring,  in  their  judgment, 
greater  punishment  than  permitted  by  the 
section,  a  magistrate  properly  retained  jurisdio 
tion  wnere  the  circumstances  did  not  require  a 
sentence  beyond  his  jursBdictlon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  621-^23 ;  Dec  Dig.  {  260.*] 

Appeal  from  Common  Fleas  Circuit  Court 
of  Charleston  County ;  Geo.  .W.  Gage,  Judge. 

Peter  Glover  was  convicted  of  assault  and 
battery,  and  he  appefils.     Affirmed. 

B.  F.  Smith,  for  appellant  John  H.  Peurl- 
toy,  Sol.,  for  the  State. 

JONES,  a  J.  The  defendant  was  tried 
before  Magistrate  W.  D.  Hamlin  without  a 
Jury,  and  was  found  guilty  on  a  warrant 
charging  that  defendant  did  assault  and 
strike  Sam  Green  with  a  brickbat  The  de- 
fendant appealed  to  the  circuit  court  main- 
ly on  the  ground  that  the  magistrate  bad 
no  Jurisdiction  of  the  case,  an  assault  and 
battery  of  a  high  and  aggravated  nature. 
Judge  Gage  sustained  the  jurisdiction  of  the 
magistrate,  and  affirmed  the  Judgment  and 
sentence,  which  was  a  fine  of  $25  or  30  days 
at  hard  labor  on  the  public  works  of  the 
county.  The  appeal  relates  only  to  the  ques- 
tion of  Jurisdiction. 

Section  13  of  the  Criminal  Code,  reUitlng 
to  magistrates,  provides:  **They  may  pun- 
ish by  fine  not  exceeding  one  hundred  dol- 
lars, or  Imprisonment  In  the  Jail  or  house 
of  correction  not  exceeding  thirty  days,  all 
assaults  and  batteries,  and  other  breach  of 
the  peace,  when  the  offense  Is  not  of  a  high 
and  aggravated  nature,  requiring  In  their 
Judgment  greater  punishment"  The  case 
of  State  V.  McKettrick,  14  S.  O.  854,  ap- 
proved In  State  v.  Burch,  43  S.  a  3,  20  S. 
E.  758,  in  construing  this  statute,  held  that 
It  leaves  It  to  the  magistrate  In  the  first 
Instance  to  determine  whether  he  will  take 
Jurisdiction  to  try  a  case  of  assault  and  bat- 
tery where  circumstances  of  aggravation  are 
alleged,  but  that  such  determination  Is  not 
conclusive,  and  JB  reviewable  In  the  circuit 

court 

We  are  bound  to  assume  that  the  circuit 
court  concurred  with  the  magistrate  In  the 
view  that  the  circumstances  of  the  case  did 
not  require  a  sentence  beyond  the  Jurisdic- 
tion of  the  magistrate  to  Impose.  We  can- 
not say  that  there  was  error  of  law  or 
abuse  of  discretion  In  the  Judgment  of  the 
circuit  court 

Judgment  affirmed* 


GARY,  A.   Jn   and   WOODS   and   HYD- 
RICK,  JJ.,  concur. 


(69  W.  Va.  795> 

JENKINS  V.  MONTGOMERY. 
(Supreme  Court  of  Appeals  of  West  Viiginia. 

Nov.  21,  1911.) 

(Syllabiu  by  the  Court.) 

1.  Damages  (|  168*)— Dbolaratior— Ad  Dam- 
vjju  Clause. 

A  declaration  in  an  action,  even  though 
sounding  in  damages,  is  not  demurrable  because 
it  does  not  state  the  amount  of  damages  claim- 
ed in  the  form  of  an  averment  It  is  sufficient 
if  it  appear  in  any  part  of  the  declaration. 
The  ad  damnum  clause,  while  consistent  with 
good  form  in  pleading,  is  not  indispensable. 

[Ed.  ^^ote.--ror  other  cases,  see  Damages, 
Cent.  Dig.  §§  422-425 ;   Dec.  Dig.  S  153.«] 

2.  Municipal  Cobporations  (8  808*)— Tobts 
—Defects  in  Streets— I«iabilitt  of  Abut- 
ting Owner. 

The  opening  of  a  ditch  in  a  public  street 
for  the  purpose  of  laying  a  pipe  to  connect  a 
dwelling  house  with  the  water  main  is  not  per 
se  a  nuisance,  and  does  not  make  the  owner  of 
the  house  liable  to  a  person  injured  by  falling 
into  the  ditch,  unless  such  owner  has  been 
guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1684;  Dea  Dig.  i 
808.*] 

3.  Master  and  Sbbvant  (|  322*)  —  Liabil- 
ities TO  Third  Persons— Work  of  Inob- 
pendent  Contractors  —  Unguarded  Ex- 
cavation. 

If  the  owner  of  a  house  let  the  work  of 
opening  the  ditch  and  laying  the  pipe  to  an 
independent  contractoi^  and  such  contractor 
cause  the  ditch  to  be  dug.  and  to  be  left  open 
and  unguarded,  and  a  traveler  upon  the  street 
fall  into  it  in  the  nighttime  and  is  injured, 
without  fault  on  his  part,  such  independent 
contractor  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {  1263 ;  Dec.  Dig.  f  322.*] 

4.  Master  and  Servant  (I  300*)  —  Liabil- 
ities TO  Third  Persons— Nature. 

The  master  is  liable  for  the  negligence  of 
his  servant  in  the  performance  of  a  duty  to  the 
master  within  the  scope  of  the  servant's  enk- 
ployment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1209;   Dec  Dig.  |  800.*] 

5.  Trial  (§  296*)— Instructions— Construc- 
tion Together. 

An  instruction  which  deals  only  with  mat- 
ters relating  to  the  quantum  of  damages  is  not 
erroneous  because  it  assumes  right  of  recovery, 
provided  another  instruction  has  been  given 
properly  instructing  the  jury  in  regard  to  the 
essential  facts  constituting  such  right  of  re- 
covery. In  such  case  it  is  proper  to  consider 
the  two  instructions  together. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  715 ;   Dec.  Dig.  8  206.*] 

Poffenbarger,  J.,  dissenting. 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  Kate  Jenkins  against  J.  W. 
Montgomery.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.  Modified  and 
affirmed. 

V.  Q.  Champe  and  Osenton,  McPeak  St 
Horan,  for  plaintiff  in  error.  Lots  ft  An« 
derson,  for  defendant  In  error. 

WILLIAMS,  P.  Kate  Jenkins  w«s  ininrvd 
by  falling  into  an  open  ditch  in  the  nlglit- 
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time,  wnlch  she  alleges  had  been  dug  partial- 
ly across  ODe  of  the  public  streets  in  the 
town  of  Montgomery  by  J.  W.  Montgomery, 
find  negligently  left  without  covering,  or  any 
sign  to  warn  the  pnblic  of  danger.  She 
brought  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  Fayette  connty  against 
said  J.  W.  Montgomery,  and  recovered  a 
Judgment  for  $875.  Montgomery  has  brought 
the  case  here  on  writ  of  error. 

[1]  It  is  insisted. that  the  demurrer  to  the 
declaration  should  have  been  sustained  be- 
cause it  omits  the  usual  ad  damnupi  clause. 
The  following  statement,  however,  does  ap- 
pear at  the  beginning  of  the  declaration,  viz.: 
''Kate  Jenkins,  a  seamstress  and  dressmaker, 
complains  of  J.  W.  Montgomery,  who  has 
been  duly  summoned  to  answer  the  plaintiff 
of  a  plea  of  trespass  on  the  case,  to  recover 
against  him  the  sum  of  ten  thousand  dollars 
($10,000.00)  damages." 

It  is  insisted  that  that  statement  is  simply 
a  recital  of  the  contents  of  the  summons, 
and  is  not  an  averment  of  damages.  But 
whether  it  should  be  regarded  as  an  aver- 
ment, or  as  a  recital,  is  not  material,  be- 
cause. In  our  opinion,  it  Is  a  sufficient  com- 
pliance with  the  rules  of  pleading.  It  in- 
forms defendant  of  the  amount  of  damages 
claimed.  The  purpose  of  the  ad  damnum 
clause  is  to  inform  defendant  of  the  amount 
of  damages  demanded,  and  that  is  accomplish- 
ed by  the  statement  above  quoted.  The  more 
orderly  arrangement  in  pleading  is  to  state 
the  amount  of  damages  at  the  conclusion, 
but  that  is  only  matter  of  form.  It  is  imma- 
terial in  what  part  of  the  declaration  the 
quantum  of  damages  may  appear.  The 
amount  of  damages  is  not  a  traversable  fact 
necessary  to  be  averred  like  other  facts 
which  constitute  the  very  gist  of  the  action. 
General  damages  is  a  conclusion  of  law  to 
be  drawn  from  facts,  averred  and  proven, 
which  constitute  the  cause  of  action.  The 
jury,  of  course,  determine  the  amount,  but 
they  do  so  from  proof  of  other  facts,  and  not 
because  the  declaration  lays  any  particular 
sum.  '  Says  Chitty,  in  volume  1  (16th  Ed.)  p. 
411:  "General  damages  are  such  as  the  law 
implies  or  presumes  to  have  accrued  from 
the  wrong  complained  of."  And  again,  on 
the  same  page,  he  says:  "It  does  not  appear 
necessary  to  state  the  formal  description  of 
damages  In  the  declaration,  because  presump- 
tions of  law  are  not  in  general  to  be  pleaded 
or  averred  as  facts.**  See,  also,  Hogg's  PI.  S 
133.  It  is  well  settled  that,  after  verdict, 
reference  may  be  made  to  the  writ  to  supply 
the  failure  to  lay  damages  in  the  declara- 
tion. Hook  V.  Tumbull,  6  Call  (Va.)  85; 
Dlgges  V.  Norris,  3  Hen.  &  M.  (Va.)  268;  Pal- 
mer et  al.  V.  MUl,  3  Hen.  &  M.  (Va.)  502.  See, 
also,  opinion  of  Judge  Brannon  in  Clarke  v. 
Railroad  Co.,  39  W.  Va.  739,  20  S.  E.  696. 
In  Palmer  et  al.  v.  Mill,  supra,  the  verdict 
was  for  more  damage  than  was  laid  in  the 
d^laratlon,  but  less  than  the  writ  demand- 
ed, and  the  court  read  the  writ  to  support 


the  verdict  Now,  If  after  verdict  the  writ 
is  properly  regarded  as  a  part  of  the  record, 
to  support  the  verdict,  why  may  it  not  be  so 
regarded  on  demurrer  to  sustain  the  dec- 
laration? Is  not  the  laying  of  damages  in 
the  declaration  mere  formal  matter?  Is 
it  not  a  statement  of  a  legal  conclusion, 
and  not,  therefore,  an  indispensable  aver- 
ment? Our  conclusion  is  that  it  is  sufficient 
if  it  appear  in  the  declaration  in  any  form* 
It  can  serve  to  give  defendant  no  informa- 
tion not  furnished  by  the  writ  Itself,  and 
need  not  be  stated  in  the  form  of  an  aver- 
ment The  cases  of  Lomaz  v.  Hord,  3  Hen, 
&  M.  (Va.)  272,  Moore's  Adm'r  v.  Dawney, 
3  Hen.  &  M.  (Va.)  127,  Donaghe  v.  Rankin,  4 
Munf .  (Va.)  261,  and  Spiker  v.  Bohrer,  37 
W.  Va.  258,  16  S.  B.  575,  to  which  our  at- 
tention has  been  called,  do  not  govern  this 
case.  The  decisions  in  those  cases  involved 
the  question  of  pleading  as  it  relates  to  mat- 
ters of  fact  constituting  the  very  gist  of  the 
action,  while  the  present  case  involves  only 
the  manner  of  pleading  damage,  a  conclusion 
of  law,  and  not  a  fact  essential  to  the  cause 
of  action.  The  declaration  is  also  good  in 
other  respects.  It  avers  facts  which,  if  true, 
give  plaintiff  right  of  action. 

Plaintiff^s  theory  of  her  case  is  that  de- 
fendant, who  was  in  the  plumbing  business, 
contracted  with  one  Pickney  to  put  the 
plumbing  in  a  certain  house  which  Pickney 
was  having  built  in  the  town  of  Montgomery, 
and  also  to  lay  the  pipe  connecting  the  same 
with  the  water  main  in  the  street;  that  a 
ditch  to  receive  the  pipe  was  dug  across  one 
of  the  public  streets,  by  defendants  employ^ 
acting  under  express  or  implied  directions, 
and  was  left  open,  with  no  sign  of  warning 
for  a  number  of  days;  and  that  plaintiff, 
without  negligence,  was  going  along  the 
street  in  the  nighttime,  and  fell  into  it  and 
was  injured.  It  is  sufficient  to  say  that 
plaintiff's  evidence  supports  this  theory,  and, 
notwithstanding  the  testimony  of  defendant 
and  some  of  his  witnesses  conflicts  with  por^ 
tions  of  plaintiff's  evidence,  the  jury  are  the 
judges  as  to  the  credibility  of  witnesses  and 
the  weight  and  importance  to  be  given  to 
their  testimony,  and  the  law  justified  their 
verdict 

[4]  It  is  well-settled  law  that  if  one  is 
Injured  as  the  direct  result  of  the  negligence 
of  a  servant  or  agent  in  the  performance  of 
an  act  within  line  of  his  duty,  and  the  scope 
of  his  employment,  the  master,  or  principal, 
is  liable.  Defendant  did  the  work  for  Pick- 
ney by  contract  which  included  the  digging 
of  the  ditch.  Pickney  paid  defendant  for  the 
entire  job,  and  defendant  paid  Brown  for 
digging  the  ditch.  From  these  facts  the  jury 
had  the  right  to  infer  that  Brown  dug  the 
ditch  under  the  implied  directions  of  defend- 
ant Brown  had  been  v^orking  for  defend- 
ant by  the  day  for  a  number  of  years,  and 
had  done  similar  work- without  express  di- 
rections from  defendant  when  he  knew  it 
was  to  be  done.     That  Pickney  may  have 
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told  Brown  where  to  dig  the  ditch.  In  order 
to  conneet  the  water  pipe  with  the  main  In 
the  street,  cannot  affect  the  case.  Brown  was 
not  the  servant  of  Plckney.  Plckney  did  not 
employ  him,  and*  of  course,  could  not  dis- 
charge him,  and  he  had  no  right  to  control 
his  actions.  These  are  the  principal  tests  to 
determine  whether  or  not  the  relation  of 
master  and  servant  exists.  Defendant  did 
employ  Brown,  paid  him  for  the  work,  had 
the  power  to  direct  Ills  actions*  and  could 
have  discharged  him. 

[6]  A  number  of  instructions  were  given 
for  plaintiff  which  are  objected  to.  It  is 
useless  to  discuss  them  seriatim,  as  their 
propriety  is  shown  by  the  law  which  we 
have  above  said  is  applicable  to  the  case. 
Particular  objection  is  made  to  instruction 
No.  10,  which  deals  with  the  facts  which 
the  Jury  may  consider  in  determining  the 
Quantiun  of  damages.  It  is  insisted  that  it 
is  erroneous,  because  it  assumes  that  plain- 
tiff is  entitled  to  recover  damage  in  any 
event  This  objection  would  be  well  found- 
ed, if  the  Jury  had  not  been  otherwise  in- 
structed concerning  the  facts  necessary  to  be 
proven  in  order  to  give  plaintiff  a  right  to 
recover  at  all.  No  10  deals  with  the  single 
matter  of  the  measure  of  damages,  and  it  is 
not  proper  to  segregate  it  from  other  in- 
structions, and  read  it  as  if  it  stood  alone. 
Plaintiff's  No.  6  clearly  propounds  to  the 
Jury  the  state  of  facts  which  it  is  necessary 
that  they  must  believe  to  be  supported  by 
evidence  before  they  can  find  a  verdict  in 
favor  of  plaintiff  for  any  amount  The  two 
instructions,  6  and  10,  should  be  read  to- 
gether. So  read,  they  correctly  state  the  law 
applicable  to  the  case. 

[21  The  court  refused  to  give  instructions 
Nob.  8,  4,  and  5,  for  defendant,  and  that 
ruling  by  the  court  is  the  subject  of  com- 
plaint Those  instructions  would  have  told 
the  Jury  that  Plckney  was  liable,  because  he 
owned  the  property  for  the  Improvement  of 
which  the  ditch  was  dug;  that  it  was  Pick- 
ney's  duty  to  keep  the  ditch  covered,  or 
guarded.  That  is  not  the  law  of  this  case. 
As  the  town  was  supplied  with  a  water  sys- 
tem, and  one  of  the  water  mains  ran  through 
the  street  opposite  the  house,  it  must  be  pre- 
sumed that  the  opening  of  a  ditch  in  the 
street  to  connect  the  piping  from  his  house 
with  the  water  main  was  the  exercise  of  a 
lawful  right  The  execution  of  a  lawful 
right  in  a  reasonably  safe  and  proper  man- 
ner cannot  be  regarded  as  a  nuisance.  The 
digging  of  the  ditch  in  Itself  was  not  an  xm- 
lawful  act,  and  therefore  the  opening  of  the 
ditch  was  not'  per  se  a  nuisance. 

[3]  If  the  woi^  is  lawful,  and  injury  re- 
sults from  the  negligoit  manner  of  its  per- 
formance, liability  rests  upon  him  who  has 
charge  of  the  work  and  the  right  to  direct 
the  manner  In  which  it  shall  be  performed. 
That  person  in  the  present  case  the  Jury 


must  have  believed,  as  they  had  a  right  to 
do  from  the  evidence,  was  defendant.  His 
servant  was  n^ligent  in  not  keeping  the 
ditch  covered,  or  in  not  keeping  the  public 
warned  of  its  danger  by  some  proper  signal, 
and  the  law  attributes  his  negligence  to  his 
employer.  That  he  covered  the  ditch  with 
boards,  as  soon  as  he  finished  digging  it,  is 
not  sufficient  to  relieve  from  liability.  He 
should  have  kept  it  covered,  or  properly  guard- 
ed, until  the  earth  was  replaced.  It  was  not 
covered  or  guarded  when  plaintiff  fell  into  it 

There  is  an  error  in  the  amount  of  the 
Judgment  It  exceeds'  the  v^dlct  by  $26. 
That  being  below  the  appealable  amount,  it 
does  not  call  for  a  reversal,  but  the  error 
appearing  by  the  record,  and  this  court  hav- 
ing Jurisdiction  of  the  cause  on  writ  of  er- 
ror granted  upon  other  assignments  of  error, 
we  will  correct  the  Judgment  so  as  to  make 
it  conform  to  the  verdict,  and  it  will  then 
read  $850,  Instead  of  $875.  The  statute  au- 
thorizing the  correction  of  such  error  by  the 
court  below  upon  application  to  it  does  not 
deny  Jurisdiction  to  this  court  to  correct  it, 
when  the  cause  is  properly  before  us  on  oth- 
er assignments  of  error. 

As  BO  modified  and  corrected,  the  Judgment 
will  be  affirmed. 

P0FFI2NBARQER,  J.  (dissenting).  Re- 
garding the  dedaratlon  as  fatally  defective 
on  demurrer,  I  dissent  What  is  treated  as 
an  ad  damnum  clause  Is  plainly  only  an  in- 
troductory recital,  descriptive  of  the  action 
and  the  parties.  It  is  not  an  averment  of 
damages  at  all,  and  does  not  purport  to  foe. 

As  damages  constitute  the  very  gist  of  the 
action  in  trespass  on  the  case,  I  think  the 
ad  damnum  clause  is  indispensable,  unless 
waived  by  failure  to  demur.  It  is  like  the 
promise  in  assumpsit  Although  the  declara- 
tion states  fftcts  from  which  the  law  raises 
a  promise,  the  allegation  of  the  promise  can- 
not be  omitted.  Grover  y.  Railroad  Co.,  58 
W.  Va.  103,  44  S.  B.  147;  4  Mln.  Inst  697. 
*1t  is  true  that  in  evidence  the  law  in  many 
cases  implies  ftom  certain  fftcts  that  a 
promise  has  been  made;  bat  in  pleading  the 
supposed  promise  itself  should  be  alleged.** 
1  Ohitty,  PL  (11th  Am.  BTd.)  801.  Similarly, 
though  damages  will  be  implied  from  certain 
facts  as  matter  of  evidence,  it  must  be  al- 
leged as  a  fact  in  pleading. 


(69  w.  Va.  790) 

MUIiLfiK  V.  EL  A  SEARLS  CX).  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  21,  1911.) 

(SyUabuB  by  the  Court  J 

Sales  (|  52*)— CoinaACT— Fiaud— Aonow  to 
Cancel— BuBDBN  of  Pboof. 

One  who  seeks  to  cancel  a  contract  of  sale 
for  fraud  and  duress  must  carrv  the  burden  of 
proof,  and  furnish  clear  and  full  proof  of  sudi 
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fraud  and  duress;    T)eepwater  v.  Renick,  69  W. 
Va.  343,  53  S.  E.  552. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  118-123;  Dec.  Dig.  f  52.*] 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  W.  C.  Mullen  against  the  E.  A. 
Searls  Company  and  others.  Decree  for 
plaintilF,  and  defendants  E.  A.  Searls  and 
EJlUott  Northcott  appeal.  Reversed,  and  de- 
cree for  defendants. 

Joseph  P.  Douglass  and  Holt  &  Duncan, 
for  appellants.  W.  R.  Thompson  and  Geo.  J. 
McComas,  for  appellee. 

BRANNON,  J.  A  corporation  existing  un- 
der the  name  of  Sea!rls  &  Mullen,  later  called 
the  E.  A.  Searls  Company,  was  in  the  busi- 
ness of  selling  furniture.  E.  A.  Searls,  W.  0. 
Mullen,  Elliott  Northcott,  and  others  held 
stock  in  it  After  a  time  question  arose  as  to 
the  conduct  of  the  business.  It  seemed  to  be 
in  bad  condition.  Mullen  was  treasurer  and 
bookkeeper.  Searls  and  Northcott  were  dis- 
satisfied with  Mullen's  action  as  treasurer 
and  bookkeeper.  Searls  demanded  that  the 
books  be  gone  over  by  himself  and  daughter 
and  Mullen.  This  inspection  was  begun.  It 
revealed  that  Mullen  had  drawn  and  appro- 
priated from  the  corporate  money  about  ^,- 
000.  This  is  not  denied.  The  examination 
was  not  carried  further.  Disagreement  be- 
tween Searls  and  Mullen  existed.  Searls  of- 
fered to  sell  his  interest  to  Mullen,  or  to 
give  Mullen  a  certain  sum  for  his  interest 
Mullen  refused  the  offer  of  Searls.  Searls 
brought  a  suit  to  settle  and  wind  up  the  af- 
fairs of  the  company,  or,  rather,  filed  a  bill 
in  the  clerk's  ofiQce.  In  the  bill  charges  of 
conversion  of  corporate  money  were  made 
against  Mullen  as  treasurer.  Shortly  after 
the  filing  of  this  bill,  negotiations  were  car- 
ried on  between  Mullen  and  Searls  and 
Northcott,  which  resulted  In  a  sale  and 
transfer  by  Mullen  to  Searls  of  the  stock  and 
interest  of  Mullen  in  the  corporation.  The 
suit  was  then  dismissed.  About  four  months 
thereafter  Mullen  sued  Searls  to  cancel  the 
transfer  of  stock  from  Mullen  to  Searls, 
charging  that  that  transfer  had  been  procur- 
ed by  fraud  by  Searls  and  Northcott  and  by 
duress.  A  great  mass  of  evidence  was  tak- 
en, and  a  decree  was  rendered  canceling  the 
said  transfer,  from  which  decree  Searls  and 
Northcott  have  appealed. 

Take  up  first  the  charge  of  fraud.  At  the 
threshold  of  this  case  we  must  never  forget 
a .  well-kniown  rule  as  a  guiding  star  in  it 
To  rescind  for  fraud,  proof  of  it  must  be 
very  clear  and  full.  Whittaker  v.  Improve- 
ment Co.,  34  W.  Va.  217,  12  S.  E.  507;  Greer 
V.  O'Brien,  36  W.  Va.  277,  15  S.  B.  74.  It 
may  be  stated  that  the  bill  is  likely  not  good 
in  this  respect,  because  it  shows  on  its  face 
that,    when   Mullen   made   the   transfer   of 


stock  to  Searls,  he  wad  in  i^bssesslon  of  the 
facts  upon  which  he  predicates  the  charge  of 
fraud.  He  claimed  in  his  bill  that  the  charge 
of  misappropriation  of  money  was  set  up 
against  him,  that  certain  credits  against 
such  money  in  fact  existed  fully  equal  to  the 
sum  so  charged  against  him,  but  that  the 
books  showing  such  credits  for  advancements 
made  by  him  had  been  taken  by  Searls  and 
secreted  so  that  he  could  not  have  access  to 
them  and  show  by  the  books  and  other  pa- 
pers that  he  was  not  really  in  debt  to  the 
company.  The  bill  states  that,  when  Searls 
and  Mullen  and  Miss  Searls  went  over  the 
books,  the  right-hand  pages  of  the  book 
showing  withdrawal  of  money  by  Mullen 
were  examined  and  footed  up,  but  that 
Searls  broke  off  the  examination,  and  refus- 
ed to  Inspect  the  left-hand  pages,  showing 
advancements  made  by  Mullein  (not  plausi- 
ble). The  bill  showed  that  Mullen  was  treas- 
urer and  bookkeeper,  and  had,  therefore, 
over  anybody  else  minute  knowledge  as  to 
the  money  transactions  of  the  corporation. 
If  he  did  not  know  all  the  details,  he  knew 
the  substantial  facts  as  to  his  credits,  and 
yet  with  this  knowledge  he  made  the  trans- 
fer. So  the  bill  and  the  evidence  show  that 
Mullen  acted  with  a  full  knowledge  of  the 
facts.  Who  better  than  he  knew  of  his  ad- 
vancements or  credits?  He  was  bookkeeper 
and  keeper  of  papers.  He  surely  knew  of 
his  large  items  going  to  his  credit,  if  any  ex- 
isted. Thus  with  the  knowledge  of  the  facts 
he  made  the  sale  and  transfer.  It  will  not 
do  for  him  to  say  that  he  did  not  have  means 
of  showing  his  credits.  He  alleges  that  he 
gave  Searls  the  key  to  the  safe  In  which 
the  books  and  papers  were.  Could  he  not 
call  upon  Searls  in  court  to  produce  them 
if  he  had  them?  Could  he  make  this  com- 
promise with  his  father-in-law,  Searls,  with 
knowledge  of  the  facts  and  recant?  I  would 
not  say  that,  if  Searls  had  secreted  the 
books,  it  woul4  not  be  an  element  of  fraud; 
but  that  fact  is  not  proven.  The  evidence 
conflicts  as  to  which  one  purloined  the  books, 
and  the  burden  is  on  him  who  charges  fraud 
to  prove  it  It  is  not  proven  that  Searls  se- 
creted the  books.  I  repeat,  that  the  bill  and 
the  evidence  show  that  when  Mullen  agreed 
to  sell  his  stock  to  Searls  and  retire  from 
the  corporation,  which  was  in  complication 
and  disagreement  among  its  owners,  he  did 
so  with  full  knowledge  of  the  facts,  and  can- 
not set  up  this  alleged  fraud.  Where  a  party 
makes  a  false  representation  to  another, 
but  that  other  has  knowledge  of  the  facts,  he 
cannot  rely  upon  the  fraud.  In  20  Cyc  32, 
we  find  this  law:  "It  Is  essential,  of  course, 
that  the  party  to  whom  the  representation 
is  made  should  be  ignorant  of  the  matter  rep- 
resented. If  before  he  acts  he  has  knowl- 
edge of  the  truth,  and  thus  knows  that  the 
statement  is  false,  it  cannot  be  said  that  he 
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iB  deceived.**  If  a  false  statement  is  made, 
to  allow  the  other  party  to  rely  upon  It,  he 
must  act  in  ignorance  of  its  falsity.  Houston 
V.  McNeer,  40  W.  Va.  365,  22  S.  E.  80.  The 
party  must  rely  upon  the  statement  and  act 
on  the  faith  of  its  truth.  It  is  a  fundamental 
principle  that  the  false  statement  "must  be 
believed  by  the  party  to  whom  it  is  address- 
ed, otherwise,  however  false  or  however 
fraudulent  the  intent,  the  false  statement 
does  not  constitute  any  grounds  for  rescis- 
sion of  a  contract''  Pennybacker  v.  Laidley, 
33  W.  Va.  624,  11  S.  E.  39.  Thus,  when 
Searls  claimed  that  Mullen  was  indebted  to 
the  company  a  certain  sum  for  money  of  the 
company  converted  to  his  own  use,  Mullen 
knew  it  to  be  false,  if  false  it  was.  He  had 
kept  the  books  and  papers,  and  knew  what 
they  would  reveal  better  than  any  otne& 
man.  He  knew  the  facts.  He  could  not  say 
that  because  the  books  were  not  obtainable 
just  then  he  could  surrender  without  further 
effort  for  the  truth.  He  says  he  gave  the 
key  of  the  safe  and  store  containing  the 
books  and  papers  to  Searls.  Thus  he  knew 
where  they  were.  He  is  a  business  man  com- 
petent to  take  care  of  himself,  and  we  must 
say  that  he  knew  that  he  could  demand 
those  books,  if  they  contained  evidence  for 
him,  and  that  a  court  would  compel  their 
production  in  the  suit  brought  by  Searls 
against  him  for  settlement  of  the  business  of 
the  corporation.  The  law  does  not  let  a  man 
make  a  contract,  especially  a  compromise 
contract  to  close  pending  litigation,  and  then 
get  out  of  It  by  saying  that  evidence  existing 
in  the  hands  of  another  party  would  vindi- 
cate his  cause.  He  must  defend  himself. 
"If  a  person  to  whom  false  statements  are 
made  could,  by  such  further  investigation 
for  himself  as  a  prudent  man  would  make, 
discover  their  falsity,  he  is  negligent  to  some 
extent  if  he  omits  to  investigate.'*  Here  in 
this  case  evidence  known  to  Mullen  was  in 
existesice  and  he  knew  of  its  substance. 
Page  on  Contracts,  i  119.  The  same  author 
tells  us  (section  117)  that  if  the  party  alleg- 
ing fraud  disbelieves  the  statements,  and 
knows  that  they  are  false,  he  cannot  re- 
scind; and,  further,  that  "a  false  statement 
as  to  the  condition  of  a  business  made  to 
one  who  is  familiar  therewith  cannot  be 
fraud."  Several  times  before  the  suit  brought 
to  settle  the  business  of  the  corporation  Mul- 
len indignantly  rejected  the  price  for  his 
stock  offered  by  Searls.  This  shows  that  he 
then  knew  his  rights.  But  a  little  later,  after 
the  suit  to  settle,  he  accepted  that  price.  It 
was  that  suit  that  caused  the  settlement.  He 
•conc'luucc,  for  compromise  and  peace,  to  ac- 
cept the  same  tmio.  I  repeat  that  the  only 
ground  upon  whicbt  with  any  color,  Mullen 


rests  his  charge  of  fraud,  is  that  Searls  se- 
creted the  books  and  papers;  but  that  is  not 
proven.  It  depends  upon  conflicting  evi- 
dence with  preponderant  evidence  against 
the  charge.  Mullen  did  not  hastily  make  the 
sale.  He  says  that,  after  he  had  a  copy  of 
the  bill  of  Searls  for  settlement  of  the  af- 
fairs of  the  corporation,  he  took  it  to  his 
counsel  and  sedately  advised  with  that  coun- 
sel, and  pursuant  to  his  advice  made  the  sale 
and  compromise.  Thus  as  to  fraud  Mullen's 
case  fails. 

As  to  duress:  Mullen  rests  his  case  also 
upon  the  charge  of  duress.  There  was  no 
warrant  sworn  out,  there  was  no  arrest;  but 
it  is  claimed  that  Searls  threatened  crimi- 
nal prosecution.  It  is  only  necessary  to  say 
that  the  burden  to  show  such  duress  is  upon 
Mullen,  and  his  evidence  utterly  fails  to  do 
so.  It  rests  only  on  his  own  evidence  and 
his  wife's,  and  is  contradicted  by  Searls  and 
Northcott  and  others  confirmatory  of  them. 
On  this  duress  matter  the  evidence  decided- 
ly pre];>onderate8  against  Mullen.  The  case 
shows  that  it  was  that  suit  brought  by  Searls 
to  settle  the  corporation  business  that  induc- 
ed the  compromise  and  sale.  Mullen  did  not 
hastily  make  the  sale.  He  says  that  he  took 
a  copy  of  the  bill  in  that  suit  and  notice  of 
motion  for  a  receiver  to  his  counsel,  and  se- 
dately advised  with  that  counsel  as  to  what 
he  would  do,  and  pursuant  to  his  advice,  he 
made  that  sale.  This  counsel  so  states.  It 
was  the  civil  suit  that  caused  Mullen  to  ac- 
cept the  price  which  before  he  had  refused. 
A  civil  suit  is  not  legal  duress.  Whittak'er  v. 
Improvement  Co.,  34  W.  Va.  217,  12  S.  E. 
507.  The  authorities  differ  as  to  whether  a 
threat  of  a  prosecution  is  duress.  Claflin  v. 
McDonough,  33  Mo.  412,  84  Am.  Dec.  54, 
says  not.  I  would  think  that  a  threat  of 
prosecution  which  would  result  in  imprison- 
ment would  be  duress.  Page  on  Contracts, 
§  251.  But  there  is  no  proof  of  duress.  After 
threat,  as  Mullen  says,  he  rejected  Searls'  of- 
fer to  buy.  Threat  had  not  then  Influenced 
him.  If  there  was  fraud,  if  there  was  du- 
ress, why  did  Mullen  on  January  18,  1909, 
sign  a  formal  written  contract  by  which  he 
purchased  from  Searls  and  Northcott  the 
entire  corporate  stock  in  the  corporation, 
but  with  which  he  did  not  comply?  Was  this 
not  ratification  of  his  sale?  •  Was  it  not  an 
admission  that  there  was  no  fraud  or  du- 
ress? This  was  a  few  days  only  before 
Mullen's  suit,  when  he  must  have  known  of 
any  fraud  or  duress  and  had  set  intentioD 
to  sue;  or,  If  after  the  suit,  that  contract 
would  tell  still  stronger  against  him.  The 
writ  does  not  give  the  day  of  the  suit 

For  these  reasons,  we  reverse  the  decree, 
and  dismiss  the  bllL 
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(«9.  W.  Va.  766) 

PAINTER  V.  liONG  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  2ti,  lOlL) 

(Gyilahu4  hy  the  Court.) 

L  3juccuiobs  and  Admini^tratobs  g  450*)— 
Action  on  Notb—Appbaisal  and  EIndobsb- 

MBNT. 

Thoush  a  note  belonging  to  the  estate  of  a 
decedent  vt  sued  on  prior  to  its  appraisement 
and  without  endorsement  of  appraisal  thereon 
as  required  by  statute,  it  is  adnussible  as  evi- 
dence if  appraised  and  so  endorsed  at  any  time 
before  the  triaL 

[Ed.  Note.—For  other  cases,  see  E>secntora 
and  Administrators,  Dec.  Dig.  |  450.*] 

2.  Appeal  and  Ebbob  ({  1047*)— Habmuess 
ESbbob— Submission  of  Evidence. 

A  party  to  an  action  cannot  call  for  re- 
versal of  judgment  therein  merely  because  evi- 
dence on  behalf  of  the  opposite  party  was  not 
submitted  in  orderly  sequence. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4132 ;    Dec.  Dig.  f  1047.*] 

8.  Witnesses  <J  176*)— Tbansactionb  with 
Decedent— CoMPETENCT. 

In  an  action  by  an  administrator  for  the 
recovery  of  assets  on  behalf  of  the  decedent's 
estate,  If  the  widow  testifies  to  personal  trans- 
actions and  conmiunications  between  the  defend- 
ant and  the  decedent,  the  defendant  may  as  a 
witness  in  his  own  behalf  speak  fully  of  the 
same. 

[E3d.  Note.->For  other  cases,  see  Witnesses, 
Cent.  Dig.  §f  714-719;   Dec  Dig.  i  176.»1 

4.  Appeal  and   EIbbob  (§  105C*>— Review-- 

E>ZCLI76ION   OF  COICPETENT   EVIDENCE. 

When  an  issue  has  been  determined  by  a 
juiy  on  conflicting  evidence,  the  appellate  court 
cannot  undertake  to  say  that  the  result  would 
have  been  the  same  if  material  and  competent 
evidence  excluded  at  the  trial  had  been  admit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  81  4187-4193;  Dec  Dig.  { 
1056.'] 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  M.  L.  Painter,  administrator, 
against  James  L.  Long  and  others.  Judg- 
ment for  plaintiff,  and  defendant  E.  N.  Case 
brings  error.    Reversed  and  remanded. 

Dillon  &  NucfcoUs,  for  plaintiff  In  error. 
Payne  &  Hamilton  and  J.  F.  Bouchelle,  for 
defendant  In  error. 


ROBINSON,  J.  The  action  is  prosecuted 
by  the  administrator  of  an  estate  against 
one  who  is  alleged  to  have  signed  as  surety 
a  note  made  to  the  decedent,  on  which  re- 
covery Is  sought  Defense  at  the  trial  was 
based  on  a  duly  verified  plea  denying  the 
alleged  signature.  A  jury  found  the  issue 
against  defendant 

Various  assignments  of  error  are  present- 
ed against  the  judgment  We  shall  now  con- 
sider the  most  material  of  these  assignments. 

[1]  The  objection  to  the  Introduction  of 
the  note  as  evidence  was  properly  overruled. 
Defendant  based  this  objection  on  the  fact 
that  the  note  was  not  appraised,  and  en- 
dorsement of  appraisal  was  not  entered  on  it 


by  the  appraisers,  until  after  the  action  was 
instituted.  We  do  not  interpret  the  statnte, 
Code  Supp.  1909,  c.  86,  |  12,  as  requiring  a 
note  belonging  to  the  estate  of  a  decedent 
to  be  appraised  before  It  can  form  the  basis 
of  an  action.  That  statute  only  says  that 
no  judgment  shall  be  r^idered  on  a  note  that 
has  not  been  appraised.  It  is  enough  tf  a 
note  is  appraised  and  properly  endorsed  by 
the  appraisers  before  the  note  is  offered  as 
evidence.  An  appraisement  made  at  any 
time  before  the  nse  of  the  note  at  the  trial  is 
all  that  the  terms  of  the  statute,  as  well  as 
its  spirit  and  purpose,  demand.  Nor  does 
the  fact  that  the  appraisers  made  one  ap- 
praisement omitting  the  note  Invalidate  their 
subseqnent  appraisement  of  it,  so  that  It  can- 
not be  used  as  evidence.  If  duly  appointed 
appraisers  of  a  decedent's  estate  omit  to  ap- 
praise any  property  belonging  to  the  estate, 
we  can  conceive  no  reason  why  they  should 
not  make  up  and  return  a  subsequent  list 
In  fact,  it  Is  their  duty  so  to  do. 

The  admission  of  certain  papers  which  pur- 
ported to  bear  signatures  of  defendant  for 
the  purpose  of  a  comparison  with  the  disput- 
ed signature  on  the  note,  was  excepted  to  be- 
cause the  introduction  of  these  papers  was 
not  accompanied  by  proof  to  the  court  that 
they  were  genuine.  The  statute  permitting 
the  use  of  writings  for  comparison  In  prov- 
ing a  disputed  signature  gives  the  trial  judge 
discretion  which  he  must  not  abuse.  Any 
writing  may  be  used  for  this  purpose  if  prov- 
ed to  the  satisfaction  of  the  judge  to  be  gen* 
nine.  Code  Supp.  1909,  c.  130,  8  21a  (section 
S943al).  In  this  instance,  the  court  allowed 
the  papers  to  go  to  the  jury  without  any  in- 
quiry at  the  time  they  were  offered  as  to 
their  genuineness.  To  do  so  was  by  no 
means  proper.  However,  later  in  the  trial, 
defendant  admitted  the  genuineness  of  his 
signature  to  each  of  the  papers.  So  the 
omission  was  supplied. 

[2]  True,  the  order  of  procedure  was  not 
what  It  should  have  been  In  the  regular  and 
cautious  pres^itation  of  evidence ;  but  since 
defendant  admitted  that  his  signatures  plac- 
ed before  the  jury  for  comparison  were  gen- 
uine, he  could  not  be  prejudiced  by  their 
use.  Then,  It  is  argued  that  it  was  error 
to  allow  this  admission  of  genuineness  to 
be  drawn  from  defendant  on  cross-examina- 
tion. We  do  not  think  so.  The  cross-exam- 
ination in  this  particular  properly  related  to 
his  evidence  in  chief  to  the  effect  that  he 
did  not  sign  the  note.  Moreover,  plaintiff 
could  call  defendant  as  plaintHTs  own  wit- 
ness. 

The  widow  of  the  decedent  was  Introduce 
ed  as  a  witness  for  plaintiff,  the  administra- 
tor. She  testified  as  to  personal  transac- 
tions and  communications  between  defend- 
ant and  the  decedent  at  the  time  of  the  mak- 
ing of  the  note.  Her  testimony  along  this 
line  tends  to  establish  that  defendant  plac- 
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ed  his  slgnatore  to  the  note.  The  Introdac- 
tlon  of  her  testimony,  as  to  these  personal 
transactions  and  communications  raised  the 
prohibition  against  defendant's  testifying  as 
to  the  same  personal  transactions  and  com- 
munications. Code,  1906,  c.  ISO,  S  23.  The 
widow  is  a  distributee,  for  whose  benefit  the 
suit  by  the  administrator  Is  pending.  She  is 
next  of  kin  to  the  decedent  Seabright  v. 
Seabright,  28  W.  Va.  412.  When  she  testi- 
fies against  defendant  as  to  his  personal 
transactions  and  communications  with  the 
decedent,  the  door  is  then  opened,  by  the 
terms  of  the  statute,  for  defendant  to  speak 
of  the  same  personal  transactions  and  com- 
munications. Relevant  testimony  by  defend- 
ant which  would  have  rebutted  the  testimo- 
ny of  the  widow  in  this  regard,  and  the  in- 
ferences to  be  drawn  therefrom,  was  ex- 
cluded at  the  trial,  over  defendant's  objec- 
tion. He  had  the  right  to  give  his  version 
of  the  transactions  and  communications 
about  which  the  widow  testified.  This  right, 
the  record  shows  clearly,  was  denied  him. 
The  fact  that  he  was  permitted  to  testify 
that  he  did  not  agree  with  the  decedent  to 
sign  the  note,  and  that  he  did  not  sign  it,  is 
not  sufiQdent  to  excuse  the  closing  of  his 
mouth  as  to  other  doings  and  words  with 
the  decedent,  about  which  the  widow  testi- 
fied. Defendant  had  the  right  to  deny  or  to 
explain  the  acts  and  communications  men- 
tioned by  her.  He  should  have  been  per- 
mitted to  give  his  version  of  the  same  and 
to  narrate  other  acts  and  words  connected 
therewith.  He  was  improperly  cut  off  from 
doing  so. 

[3]  Then  again.  Long,  who  was  introduced 
as  a  witness  by  defendant,  was  not  permit- 
ted to  state  the  conversation  which  took 
place  between  defendant  and  the  decedent 
in  regard  to  the  note  and  security  therefor. 
The  widow  had  testified  as  to  this  same  con- 
versation. Her  testimony  in  relation  there- 
to tends  to  establish  the  fact  that  defendant 
signed  the  note  as  alleged,  and  that  it  was 
not  to  be  secured  solely  by  deed  of  trust  as 
defendant  claims.  Long  was  present  at  the 
time  of  which  she  speaks.  On  the  stand,  he 
was  asked  a  question  the  answer  to  which 
would  have  tended  to  contradict  the  strength 
of  her  testimony  in  this  regard,  as  well  as 
other  testimony  introduced  for  plaintiff. 
Why  rule  that  he  could  not  speak?  He  was 
not  a  party  interested  in  the  event  of  the 
suit  Though  he  was  the  principal  obligor 
in  the  note  and  originally  a  party  to  the  ac- 
tion, yet  he  had  made  no  defense  and  before 
this  trial  had  suffered  Judgment  to  be  taken 
against  him.  It  could  mean  nothing  to  him 
if  judgment  was  established  against  the  al- 
leged surety  also.  The  relationship  by  mar- 
riage between  him  and  defendant  did  not 
make  him  a  party  interested  in  the  result 
of  the  suit  within  the  meaning  of  the  stat- 
ute.   Sayre  v.  Woodyard,  66  W.  Va.  288,  66 


S.  E.  320,  28  Ll  R.  A.  (N.  S.)  888.  Even  if 
he  were  still  interested  in  the  event  of  the 
action,  he  had  been  made  competent  to  speak 
of  the  matters  excluded,  by  the  testimony  of 
the  widow  as  to  the  same  matters.  If  he 
were  interested  in  the  suit,  all  that  which 
we  have  said  in  relation  to  the  opened  door 
for  defendant  to  speak  of  the  transactions 
and  communications  with  the  decedent  ap- 
plies to  this  witness  also. 

[4]  Plainly  was  it  error  not  to  allow  de- 
fendant by  his  own  testimony  and  by  that 
of  his  proposed  witness  to  refute  the  testi- 
mony of  the  widow  relative  to  what  was  said 
and  done  between  defendant  and  the  de- 
cedent at  the  time  the  note  was  made;  We 
cannot  say,  as  we  are  asked  to  do,  that  a 
refutation  of  this  testimony  would  not  have 
changed  the  result  The  evidence  submitted 
to  the  Jury  is  confiicting.  Defendant  was 
entitled  to  have  all  material  and  competent 
evidence  heard.  It  may  be  that  the  result 
would  have  been  the  same  if  the  excluded 
testimony  had  been  admitted.  It  is  for  a 
jury  alone  to  say  that  it  would.  We  cannot 
take  the  conflicting  evidence  introduced  and 
the  evidence  that  should  have  been  admitted 
and  now  pass  on  the  whole  as  Jurors.  That 
course  would  be  virtually  a  denial  of  trial 
by  jury.  We  reverse  the  judgment,  set  aside 
the  verdict,  and  award  a  new  triaL 


(larGft.  S98) 

SMITH  V.  BAKER 
(Supreme  Court  of  Georgia.     Dec  16,  1911.) 

(8ifltahu9  5y  the  Cowri,) 

1.  Evidence  (|  441*)— Pabol  Evidence— Ad- 

laSSIBILITT. 

A  written  contract,  apparentl/  containing 
the  entire  agreement  of  the  parties,  and  dis- 
closing no  incompleteness,  cannot  be  enlarged 
by  parol,  so  as  to  include  additional  terms  and 
stipulations,  in  the  absence  of  fraad. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Gent  Dig.  %%  2030-2047 ;   Dec.  Dig.  i  441.*] 

2.  Bills  and   Notes  (|   634*)  —  Attobnbt's 
Fees— Collection  of  Note. 

Since  the  act  of  1900  (Acts  1900,  p.  63), 
codified  in  Civil  Code  1910,  §  4262,  the  holder 
of  a  note  providing  for  the  payment  of  attor- 
ney's fees  in  an  action  thereon  may  recover  at- 
torney's fees  upon  giving  the  statutorv  notice. 
If  the  notice  is  duly  given,  the  plaintiff  may  re- 
cover attorney's  fees  upon  whatever  portion  of 
the  total  amount  which  is  found  to  be  due  on 
the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  %%  1946^  1947;  Dec.  Dig.  \ 
534.*] 

3.  DlBECTING    VEBDIOT. 

There  was  no  error  in  directing  a  verdict. 

Error  from  Superior  Court,  Colquitt  Coun< 
ty;   W.  E.  Thomas,  Judge. 

Action  by  T.  X.  Baker  against  G.  B.  Smith. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 
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J.  W.  Walters  and  Shipp  &  Kline,  for 
plaintiff  In  error.  Hardeman,  Jones,  Calla- 
way &  Johnston,  for  defendant  in  error. 

EVANS,  P.  J.  This  case  was  before  the 
court  on  the  grant  of  a  nonsuit  and  the 
overruling  of  a  demurrer  to  a  plea.  135  Ga. 
628,  70' S.  B.  239.  The  report  in  that  case 
fully  discloses  the  nature  of  the  action,  and 
contains  a  full  statement  of  the  pleadings. 
On  the  remand  of  the  case  the  defendant  of- 
fered to  amend  his  plea,  by  alleging  that  the 
contract  therein  referred  to  did  not  contain 
the  entire  stipulations  of  the  parties,  and 
omitted  certain  agreements  set  out  in  the 
amendment  The  amendment  was  disallow- 
ed, and  on  the  conclusion  of  the  plaintlff*s 
eTidence  a  verdict  was  directed. 

[1]  1.  The  amendment  was  properly  refus- 
ed. The  written  contract  referred  to  in 
the  plea  purported  to  embrace  the  entire 
agreement  of  the  parties.  The  amendment 
was  not  directed  to  any  reformation  of  the 
written  contract  because  of  fraud,  accident, 
or  mistake,  but  its  purpose  was  to  add  other 
and  contradictory  terms  to  it  by  parol.  This 
cannot  be  done.  Forsyth  Mfg.  Co.  v.  Cast- 
len,  112.  Ga.  199,  87  S.  EX  485,  81  Am.  St 
Rep.  28. 

[2]  ^.  On  the  trial  it  appeared  that  the  de- 
fendant was  entitled  to  a  small  credit  on 
the  note.  The  court  directed  a  verdict  for 
the  amount  appearing  to  be  due,  with  attor- 
ney's fees  calculated  on  the  amount  which 
was  due  according  to  the  provisions  of  the 
note.  The  statutory  notice  to  claim  attor-' 
ney's  fees  was  given;  but  the  defendant  con- 
tends that,  unless  the  plaintiff  recovers  the 
full  amount  sued  for,  he  is  not  entitled  to 
recover  attorney's  fees  in  any  amount.  Since 
the  act  of  1900,  codified  In  Civil  Code  1910, 
§  4252»  a  plaintiff  in  a  suit  on  a  note  stipu- 
lating for  attorney's  fees,  who  has  duly  giv- 
en to  the  defendant  the  statutory  notice  of 
his  intention  to  bring  suit,  is  entitled  to  re- 
cover attorney's  fees  on  the  amount  recover- 
ed, notwithstanding  such  recovery  may  be 
less  than  the  amount  claimed  to  be  due  in 
the  suit  Harris  v.  Powers,  129  Ga.  87,  58 
S.  E2.  1088;  Livingston  v.  Salter,  6  Ga.  App. 
377,  65  S.  B.  60. 

[3]  3.  The  evidence  was  without  conflict, 
and  the  court  properly  directed  a  verdict  for 
the  amount  shown  to  be  due  on  the  note. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(137  Ga.  283) 

Mcknight  et  ai.  v.  city  of  dai/ton 

et  al. 
(Supreme  CoCirt  of  Georgia.     Dec  15,   1911.) 

(Syllahus  hy  the  Court,) 

iNTERIiOC.UTOBY   INJUNCTION. 

Upon   full   consideration    of    the    pleadings 
and  evidence,  it  cannot  be  held  that  the  pre- 


siding judge  erred  in  refusing  to  grant  an  in- 
terlocutory injunction. . 

Error  frwn  Superior  Court,  Whitfield 
County;   A.  W.  Flte,  Judge. 

Action  by  S.  J.  McKnlght  and  others 
against  the  City  of  Dalton  and  others.  From 
an  order  denying  an  interlocutory  Injunc- 
tion, plaintiffs  bring  error.     Affirmed. 

0.  D.  &  F.  K.  McCutchen,  Samuel  P.  Mad- 
dox,  and  Julian  McCamy,  for  plaintiffs  in 
error.  W.  C.  Martin,  W.  E.  Mann,  and  M. 
C  Tarver,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HILLi,  J^  not  pre- 
siding. 

(137  Ga.  157) 

POWER  et  al.  t.  J.  S.  SHINGLEB  &  BROS. 
(Supreme  Court  of  Georgia.    Dec  12,  1911.) 

(Sylldbiu  hy  the  Court,) 

1.  EiXECUTOBS  AND  Administratobs  (§  363*)— 

Salb  op  Decedent's  Land— Validity. 
An  administrator's  sale,  made  under  tiie 
usual  order  as  to  the  manner  and  place  of  sale, 
granted  under  the  provisions  of  Section  4028  of 
the  Civil  Code,  but  held  at  public  outcry  in  a 
county  other  than  that  whicn  had  Jurisdiction 
of  the  administration  or  in  which  the  land  was 
situated,  was  not  sufficient  to  pass  title  to  the 
land  to  the  purchaser  at  such  sale  through  a 
deed  executed  by  the  administrator,  or  his  attor- 
ney in  fact,  reciting  the  provisions  of  the  order 
above  referred  to. 

[£>1.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  1490;  Dec 
Dig.  §  363.*] 

2.  Trial  (§  159*)— Nonsuit- Failure  of  Evi- 
dence. 

The  court  did  not  err  in  granting  a  non- 
suit. 

[EU.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  341,  359-366;   Dec.  Dig.  §  159.*] 

Error  from  Superior  Court,  Miller  County; 
W.  O.  Worrlll,  Judge. 

Action  by  K.  A.  Power  and  others  against 
J.  S.  Shingler  &  Bros.  Judgment  of  nonsuit, 
and  plaintiffs  bring  error.    Affirmed* 

P.  D.  Rich  and  A.  El  Thornton,  for  plain- 
tiffs in  error.  Donalson  &  Donalson,  for  de- 
fendants in  error. 

BECK,  J.  This  was  an  action  for  injunc- 
tion and  for  damages  from  trespass.  After 
introducing  in  evidence  an  original  plat  and 
grant  from  the  state  to  one  Michael  Shehan, 
covering  the  lot  of  land  In  question,  which  is 
in  Miller  county,  and  a  certified  copy  of  an 
order  of  the  ordinary  of  Chatham  county 
appointing  an  administrator  of  the  estate  of 
Shehan,  and  a  certified  copy  of  an  order  of 
said  ordinary,  authorizing  the  administrator 
to  sell  the  land  in  controversy  at  puhlic  out- 
cry, the  plaintiff  offered  in  evidence,  as 
muniments  of  title,  a  certified  copy  of  a  pow- 
er of  attorney  executed  by  the  administrator, 
which  purported  to  authorize  Hines  and 
Hobbs,  as  his  attorneys  in  fact,  to  sell  at 
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public  sale  before  the  courthouse  door  of 
Dougherty  county  the  lot  of  land  in  Miller 
county,  and  offered  in  evidence  an  adminis- 
trator's deed  executed  by  Hines  and  Hobbs 
in  pursuance  of  said  power  of  attorney.  The 
court  excluded  from  evidence  the  power  of 
attorney  and  the  deed.  Whereupon  the  plain- 
tiff's counsel  stated  that  without  such  evi- 
dence he  could  not  proceed.  The  court  then 
granted  a  nonsuit,  and  the  plaintiff  excepted. 

[1]  The  court  below  did  not  err  in  grant- 
ing a  nonsuit  in  this  case.  The  order  of  the 
ordinary  of  the  county  having  jurisdiction 
of  the  administration  was  the  usual  order 
authorizing  the  sale  of  lands  by  an  adminis- 
trator, and  under  that  order  the  sale  should 
have  taken  place,  as  provided  in  section  4028 
of  the  Civil  Code,  **at  the  place  of  public 
sales  in  the  coimty  having  jurisdiction  of  the 
administration."  Heard  v.  Sheffield,  136  Qa. 
730,  71  S.  El  1118.  It  is  not  necessary  to 
consider  the  question  as  to  whether  or  not 
the  lands  in  question  were  wild  lands,  as 
was  recited  in  the  power  of  attorney;  be- 
cause, even  if  they  were  wild  lands,  no  order 
appears  to  have  been  taken,  in  accordance 
with  the  provisions  of  section  4024  of  the 
Civil  Code,  for  the  sale  of  wild  lands.  The 
only  order  for  the  sale  of  the  land  from 
which  the  plaintiff  in  this  case  could  have 
derived  title  was  the  order  referred  to  abova 
Even  if  it  had  been  competent  for  the  or- 
dinary of  Chatham  county  to  grant  a  special 
order  authorizing  a  sale  in  the  manner  in 
which  the  alleged  sale  was  conducted,  there 
was  no  evidence  that  any  such  special  order 
was  in  fact  granted;  and  the  granting  of 
such  special  order  will  not  be  presumed. 
If  the  granting  of  any  order  which  could 
be  relied  upon  as  a  basis  for  the  administra- 
tor's sale  could  be  presumed  in  favor  of  pur- 
chasers at  the  sale,  it  would  not  be  a  special 
order,  but  one  authorizing  the  sale  in  the 
usual  manner  and  at  the  usual  place. 

[2]  2.  In  view  of  the  character  of  the  order 
of  the  court  of  ordinary  Introduced  in  evi- 
dence by  the  plaintiff  and  referred  to  in  the 
deed  tendered  by  the  plaintiff,  the  court  did 
not  err  in  excluding  both  the  administrator's 
deed  and  the  power  of  attorney;  and  counsel 
for  plaintiff  havhig  announced,  upon  the  ex- 
clusion of  these  papers  offered  as  muniments 
of  title,  that  they  could  not  proceed  further, 
a  nonsuit  necessarily  followed. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 

(137  Oa.  198) 

MAYOR  AND   ALDERMEN   OF    CITY   OF 

SAVANNAH  v.  BARTOW  INV.  CO. 
.(Supreme  Court  of  Georgia.    Dec  X3,  1911.) 

(SyUabus  J>v  the  Court.) 

Dedication  (|§  31,  63*)— Acceptancib— Non- 
trsEB— Opening  Streets. 

Under  the  evidence  contained  in  the  agreed 
statement  of   facts,  tending  to  show   that   the 


public  authorities  had  never  expressly  or  im- 
pliedly accepted  the  dedication  of  certain  streets 
surveyed  in  the  subdivision  of  a  tract  of  land, 
and  that,  if  any  easement  of  way  in  the  platted 
streets  now  in  controversy  ever  existed  in  the 
purchaser  of  lota  in  another  division  of  such 
tract,  there  had  been  an  abandonment  or  for- 
feiture by  nonuser,  there  was  no  error  in  grant- 
ing an  interlocutory  injunction,  restraining  the 
municipal  authorities  from  opening  streets  or 
parts  of  streets  through  the  land  occupied  f>7 
the  plaintiff. 

[E)d.  Note.— For  other  cases,  see  Dedication. 
Cent  Dig.  §{  64,  65,  103-106 ;  Dws.  Dig.  S§  31. 
63.*J 

Error  from  Superior  Court,  Chatbam  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  the  Bartow  Investment  Compa- 
ny against  the  Mayor  and  Aldermen  of  the 
Caty  of  Savannah.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

In  1866  Barrlngton  King  died  seised  and 
possessed  of  a  tract  of  land  containing 
about  50  acres,  located  In  Chatham  county, 
and  at  that  time  some  distance  from  the 
corporate  limits  of  the  city  of  Savannah. 
In  order  to  make  a  division  among  his  heirs, 
the  northern  part  of  the  tract  was  divided 
into  nine  portions  of  nearly  equal  size,  num-, 
bered  from  the  north  toward  the  south,  and, 
with  streets  between  the  alfemate  tracts  for 
the  general  benefit  Lot  6  came  into  the 
possession  of  the  plaintiff  in  1891  under  a 
chain  of  conveyances,  and  lots  7,  8,  and  9, 
came  into  their  ix)ssesslon  under  a  chain  of 
conveyances  in  1889.  !rhe  conveyance  of 
lots  8  and  9  made  no  mention  of  a  street 
From  1880  to  1898  lots  7,  8,  and  9  were 
used  as  pasture  lands;  and  6,  7,  8,  and  9 
were  under  fence  from  1891  to  1903,  and 
were  cultivated  from  time  to  time.  From 
1903  to  1909  the  land. was  not  under  fence, 
except  for  parts  of  the  old  fence  remaining. 
The  fence  inclosed  the  streets  which  had 
been  surveyed  in  the  original  plat,  and  in- 
cluded those  now  in  controversy.  What  is 
called  Nephew  street  was  not  laid  out  in 
the  original  survey.  Its  status  will  be  seen 
from  the  opinion  of  the  judge  of  the  supe- 
rior court.  Neither  the  county  of  Chatham 
prior  to  1901,  nor  the  city  of  Savannah  since 
1901,  has  done  any  work  of  any  kind  on  the 
streets  in  controversy,  nor  has  either  of 
them  done  any  act  of  acceptance  In  refer- 
ence to  such  streets,  or  any  part  thereof,  or 
exercised  any  control  over  them.  In  Decem- 
ber, 1901,  the  corporate  limits  of  the  city 
of  Savannah  were  extended  so  as  to  include 
these  lots.  The  lot  lying  northward  from 
this  property,  and  numbered  5  in  the  sub- 
division, was  divided  into  smaller  lots  and 
sold.  Two  of  these  smaller  lots,  fronting 
on  the  north  side  of  Nephew  street,  passed 
to  the  city  of  Savannah  in  1906,  under  a 
chain  of  conveyances  from  the  original  pur- 
chaser. In  May,  1911,  the  plaintiff  filed  the 
present  equitable  petition  alleging  that  the 
city  of  Savannah  claimed  the  right  to  open 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezee 
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streets  throngh  the  property  which  wonld 
occupy  part  of  the  streets  surveyed  In  the 
original  subdivision,  asserting  its  right  to 
such  streets  both  by  reason  of  its  govern- 
mental control  of  streets,  and  also  by  rea- 
son of  its  purchase  of  the  two  small  lots 
fronting  on  Nephew  street  Upon  the  hear- 
ing of  the  application  for  an  Interlocutory 
injunction,  an  agreed  statement  of  facts  was 
made,  and  It  was  agreed  that  if  the  city, 
as  representing  the  public,  or  as  an  owner  of 
the  two  small  lots  mentioned  above,  had  no 
right  to  X,  Y,  or  Z  streets,  or  the  land  over 
which  they  were  platted,  or  an  easement 
therein,  the  injunction  should  be  granted; 
otherwise,  refused.  The  presiding  judge 
granted  the  interlocutory  injunction,  and  in 
doing  so  filed  an  opinion,  which  is  published 
herewith  as  showing  other  facts  in  addition 
to  those  above  mentioned,  and  also  the 
grounds  on  which  he  based  his  action.  The 
defendant  excepted.  This  opinion  is  as  fol- 
lows: 

.  "After  a  careful  study  of  the  pleadings, 
evidence,  and  authorities  submitted,  I  have 
concluded  that,  notwithstanding  the  varied 
contentions  made  and  the  hopeless  conflict 
of  decisions  by  the  courts  of  other  states, 
the  statutes  of  Georgia  and  the  adjudica- 
tions of  our  Supreme  Court  are  decisive  of 
all  the  issues  made.  To  enter  into  a  minute 
consideration  of  all  of  these  questions  would 
result  in  the  neceasary  production  of  an 
opinion  more  formidable  in  extent  than  all 
of  the  record  combined.  Strictly  speaking, 
there  is  no  such  thing  as  a  dedication  with- 
out an  acceptance.  No  Individual  can  force 
upon  a  resisting  or  reluctant  public  the  ex- 
istence of  a  street.  There  must  be  the  inten- 
tion to  give  plus  the  Intention  to  receive. 
Once  these  have  been  manifested  by  writ- 
ing, by  acts,  by  conduct,  the  dedication  is 
complete.  Even  then  it  can  be  abandoned  or 
forfeited  by  nonuser  an  implied  forfeiture  if 
the  nonuser  has  persisted  a  time  long  enough 
to  force  that  conclusion.  One  cannot  aban- 
don what  he  has  never  taken,  although  he 
may  forfeit  an  easement  by  failure  to  use 
it,  which  he  could  have  enjoyed  had  he  once 
used  it  To  say  that  a  dedication  is  irrev- 
ocable, without  more,  Is  misleading.  A  ded- 
ication accepted  is  irrevocable,  so  far  as  the 
dedicator  is  concerned.  But  a  dedicatory  act 
on  the  part  of  an  owner  of  land,  unaccepted, 
is  not  a  complete  dedication,  and  is  not  ir- 
revocable. Leaving  out  for  the  moment  X 
or  Nephew  street,  whichever  it  may  be  call- 
ed, the  streets  dedicated,  so  far  as  the  own- 
er was  concerned,  south  of  the  dividing  line 
between  sections  6  and  6,  and  known  on  the 
map  or  plat  as  Y  and  Z,  have  never  been 
accepted  by  any  authority.  From  the  ded- 
icatory act  39  years  ago  until  the  present 
year,  when  occurred  the  demonstration  on 
the  part  of  the  defendant  which  resulted  in 
this  proceeding,  no  public  authority,  no  mem- 
ber of  the  public,  no  lot  owner,  has  so  much 
as  expressed  a  desire  to  walk  on  Y  or  Z 


streets.  They  have  figured  in  several  deeds 
as  boundary  streets,  but  since  1891,  a  period 
of  20  years,  the  entire  tract  from  the  center 
of  Nephew  street  to  the  southern  boundary 
of  No.  9  has  been  in  one  ownership,  treated 
as  an  entire  tract,  no  reference  made  to 
streets,  and  no  use  or  attempted  nse  of 
streets  by  any  one  or  any  authority.  The 
city  of  Savannah  never  had  any  original 
right  to  Y  and  Z.  What  right  it  may  have 
as  a  municipality  it  gets  as  successor  to  the 
public  of  1872,  at  which  date  Savannah  was 
a  mile  or  more  away  from  the  tract  It  has 
accepted  the  dedication  of  certain  streets 
in  the  section  north  of  No.  6,  and  some  it 
has  ignored;  but  it  not  only  never  accepted 
these,  in  the  southern  part,  but  studiously 
avoided  doing  so.  It  is  fair  to  assume,  from 
the  evidence  submitted,  that  if  the  courts 
were  to  declare  that  Y  and  Z  were  dedicat- 
ed streets  of  the  city  of  Savannah,  that 
municipality  would  abandon  them  so  speed* 
ily  as  it  could.  With  the  extension  of  the 
city  limits  south,  its  plan  has  been  projected 
over  this  tract  and  the  neighboring  holdings 
to  the  east.  Across  Bull  street  (formerly  the 
White  Bluff  road),  Forty-Nlnti  and  Fifti- 
eth streets  have  been  opened.  The  tract  in- 
volved here  is  on  the  western  side  of  Bull 
street.  Forty-Ninth  projected,  according  to 
the  city  map  published  in  1910,  would  be  co- 
incident with  Y  street  for  only  about  10  or 
15  feet,  whilst  Fiftieth  street  would  touch 
Z  street  at  no  point;  and  the  remarkable 
spectacle  would  result,  if  both  Fiftieth  and 
Z  are  to  be  opened,  of  two  streets  of  equal 
width  running  parallel  within  a  dozen  feet 
of  each  other.  Evidently  the  defendant  has 
also  in  contemplation  the  opening  of  Bar- 
nard street  ftom  north  to  south;  and  its 
crossings  at  X,  Y,  and  Z  (upon  the  theory 
that  these  are  streets)  would  save  condemna- 
tion of  that  much  land,  although  in  the  ded- 
icatory plan  there  is  no  provision  for  nortli 
and  south  streets. 

"But  It  is  urged,  even  if  this  be  sound  doc- 
trine as  to  Y  and  Z,  it  cajinot  apply  to  X,. 
or  Nephew  street  a  40-foot  street  dedicated 
on  December  13,  1873,  by  the  separate  own- 
ers of  5  and  6,  in  a  joint  instrument,  to  the 
perpetual  use  of  the  public,  20  feet  from  each 
section.  If  there  had  been  any  acceptance 
of  this  dedication,  under  the  authorities,  it 
would  seem  that  the  entire  40  feet  would 
have  become  a  way,  even  if  the  acceptance 
of  it  was  delayed,  not  nnreasonably.  It  Is  te 
be  noted  that,  whilst  the  street  is  namied  as 
40  feet  the  dedicators  are  distinct.  The 
owner  of  No.  5  had  no  right  to  dedicate  the 
20  feet  from  No.  6,  nor  the  owner  of  the  lat- 
ter that  from  No.  6.  So  it  was  entlrtiy  with- 
in the  power  of  the  public  to  accept  the  north- 
em  or  southern  half  of  the  dedicated,  street 
and  Ignore  the  remainder,  whether  such  ac- 
ceptance was  evidenced  by  express  action  or 
user.  In  this  Instance  there  was  no  express 
acceptance.  The  public  to  a  necessarily  lim- 
ited extent  used  the  northern  half  of  Nephew 
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street,  or  that  appurtenant  to  No.  6;  but  the 
evidence  does  not  disclose  that.  In  all  of  the 
88  years  Interrenlng,  a  single  member  of  the 
public  ever  used  the  No.  6  half,  or  so  much 
as  desired  to  do  sa  On  the  contrary,  It  was 
for  a  long  while  onder  fence,  under  cultiva- 
tion, and  a  ditch  several  feet  wide  cut  it  off 
from  the  northern  portion  of  the  street 
Whilst  it  is  referred  to  as  a  boundary  In 
deeds  from  the  owner  of  No.  6,  the  boundary 
In  deeds  from  the  owners  of  No.  6  give  the 
southern  line  of  No.  5  as  the  northern  bound- 
ary of  No.  6.  Moreover,  more  suggestive 
than  deeds,  or  even  fencing  or  ditches,  is  the 
fact  that  over  half  of  said  street  appurtenant 
to  No.  6  is  a  growth  of  trees,  from  12  to  20 
years  of  age  and  of  considerable  dimensions, 
absolutely  precluding  the  use  of  the  land  as 
a  street  On  the  map  of  1910  it  is  coincident 
with  no  street  to  the  east,  and  on  the  west 
the  fenced  right  of  way  of  the  railroad  makes 
It  a  cul-de-sac.  As  the  public  have  never 
used,  nor  shown  the  slightest  desire  to  use, 
the  southern  half  of  this  street,  I  must  con- 
dude,  the  evidence  being  rather  stronger 
than  weaker  in  regard  to  nonuser,  if  there 
can  be  a  difference,  than  in  the  case  of  Y 
and  Z,  that  it  never  became  a  street  and  so 
taa  as  the  public  or  its  present  representa- 
tive^ the  defendant  is  concerned,  no  street 
or  way  exists  as  to  such  southern  half. 

"Does  the  lot  owner  in  any  of  the  sections 
north  of  No.  5  stand  in  a  better  attitude  than 
the  municipality?  The  city  of  Savannah 
bought  lots  15  and  16  of  section  5  in  1906. 
Why  it  purchased  them,  save  to  become  a 
lot  owner  in  that  particular  place,  does  not 
appear.  But  it  is  here  as  one,  and  whatever 
rights  other  lot  owners  have  it  should  enjoy. 
If  an  owner  plats  his  holdings  into  lots  and 
streets,  and  sells  with  reference  to  such  map, 
he  is  bound,  so  f^r  as  the  purchaser  of  a  lot 
is  concerned,  to  the  street  platted,  even 
though  It  would  be  a  cul-de-sac  and  actually 
existed  only  on  paper.  Even  in  that  event, 
the  doctrine  of  abandonment  and  forfeiture 
from  nonuser  would  apply.  Under  the  evi- 
dence in  this  case,  if  there  was  ever  a  street 
to  the  south  of  the  southern  line  of  No.  5,  it 
has  never  been  used,  has  been  in  a  condition 
of  nonuser  for  38  years,  is  not  in  a  condition 
to  be  used  as  a  street  but  has  persistently 
been  used  for  antagonistic  purposes,  such  as 
cultivation,  the  growth  of  trees,  and  the  like. 
The  intervening  ditch,  ten  [two]  feet  wide 
and  four  feet  deep,  was  Itself  notice  of  ad- 
verse occupation.  During  all  that  time  there 
has  been  no  recognition  by  the  owners  of  No. 
tt  of  the  lot  owner's  easement  no  lots  sold 
rrom  tne  sections  sooth  of  the  dividing  line 
between  6  and  6.  no  act  following  up  the  pro- 
jecteo  dedication  of  the  street  This  is  not 
precisely  the  case  discussed  in  the  authorities 
of  other  states.  There  was  no  contract  be- 
tween the  owners  of  individual  lots  in  No. 
5  and  the  owner  of  No.  6  as  a  tract  No  con- 
sideration passed.  It  is  stretching  precedent 
to  tne  breaking  point  to  hold  that,  because 


two  owners  of  separate  tracts  90  years  ago 
undertook  to  dedicate  a  street  to  the  public, 
which  the  public  has  never  accepted,  there- 
fore a  lot  owner  in  No.  6  can  hold  No.  6  to  a 
bargain  with  a  third  party,  after  a  period  of 
acquiescence  in  the  adverse  acts  of  the  owner 
extending  over  one  prescriptive  period,  and 
nearly  three  times  that  of  another.  Whilst 
prescription  does  not  run  against  the  munici- 
pality as  representing  the  state,  it  does  run 
against  the  mayor  and  aldermen  of  Savannah 
as  a  lot  owner. 

"What  has  been  written  with  X  or  Nephew 
street  in  view  applies  with  still  more  force  to 
Y  and  Z,  so  far  as  the  lot  owners  in  5,  8,  2, 
and  1  are  concerned,  there  being  none  In  4. 
As  to  the  two  streets  last  named,  there  has 
been  no  acceptance,  no  user.  The  use  has 
been  persistently  adverse,  and  the  possession 
for  20  years  has  been  under  the  rule  of  uni- 
ty, and  the  unused  or  abandoned  street  is  ex- 
tinguished, and  reverts  to  the  owner  of  abut- 
ting land.  The  Georgia  authorities  relied  up- 
on are:  Code^  IS  4171,  8644;  Pars<ms  v. 
Trustees,  44  Ga.  529;  Whidham  t.  McGuire, 
51  Ga.  578(3);  Bayard  v.  Hargrove,  46  Ga. 
342;  Harrison  v.  Augusta  Factory,  73  Ga. 
448;  Ford  v.  Harris,  95  Ga.  100  [22  S.  BL 
144];  Ga.  Railroad  Go.  v.  Atlanta,  118  Ga. 
489  [45  S.  B.  256];  Norrell  v.  Augusta,  etc., 
116  Ga.  813  [42  S.  B.  466,  59  L.  R.  A.  101] ; 
Eelsoe  v  Oglethorpe,  120  Ga.  951  [48  S.  B. 
866,  102  Am.  St  Rep.  138];  McBlwaney  v. 
MacDiarmid,  131  Ga.  08  (2)  .[62  S.  B.  20]." 

H.  B.  Wilson  and  David  0.  Barrow,  for 
plaintiff  in  error.  Bdward  S.  Blfiott,  for  de- 
fendant in  error. 

LUMPKIN^  J.  (after  stating  the  facts  as 
above).  The  mayor  and  aldermen  of  the  city 
of  Savannah  claimed  that  it  had  a  right  to 
open  certain  streets  through  a  tract  of  land 
held  by  the  Bartow  Investment  (^mpany. 
The  latter  filed  an  equitable  petition  to  en- 
join the  municipal  authorities  from  doing  so. 
An  interlocutory  injunction  was  granted,  and 
the  defendant  excepted.  The  city  claimed 
the  right  to  utilise  certain  parts  of  the  land 
as  streets,  first,  as  a  representative  of  the 
public;  and,  second,  on  the  ground  that  it 
was  entitled  to  an  easement  in  certain  streets 
which  had  been  platted  in  a  former  division 
of  the  land,  because  it  had  purchased  two 
small  lots  lying  in  another  part  of  the  tract 
originally  divided. 

In  this  court  counsel  discussed  with  mudi 
ability  and  citation  of  authority  the  conflict- 
ing views  of  the  different  courts  as  to  the 
right  of  a  purchaser  of  a  subdivision  of  a 
tract  of  land,  under  what  Is  sometimes  called 
the  "unity  theory,**  and  under  the  contrary 
theory,  and  also  questions  of  dedication,  ac- 
ceptance, abandonment,  and  prescription.  An 
examination  of  the  opinion  of  the  presiding 
judge,  which  is  published  in  connection  with 
the  statement  of  facts,  will  show  that  he 
did  not  deal   with  the  contlicting  views  of 
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other  courts,  but  confined  himself  to  the  law  t 
as  announced  In  the  Ck>de  and  In  the  deci- 
sions of  this  court,  and  held  that,  under  the 
iiviaence  xendins  to  show  that  there  was  no 
ucueptauce  by  the  public,  and  touching  aban- 
uoument  or  (forfeiture  of  any  easement  of 
way  arlsini;  Dy  virtue  of  purchasing  in  ref- 
erence to  a  plat,  an  Injunction  should  be 
granted,  it  is  declared  by  Civil  Ck>de  1910,  | 
3(544,  tnat  *'an  easement  may  be  lost  by 
abandonment,  or  forfeited  by  nonuser,  if  the 
abandonment  or  nonuser  continued  for  a 
term  sufficient  to  raise  the  presumption  of  re- 
lease or  abandonment"  This  has  been  held 
to  apply  to  a  municipal  corporation  as  well 
as  to  an  individual.  Kelsoe  v.  Town  of 
Oglethorpe,  120  6a.  951,  48  S.  E.  366,  102 
Am.  St.  Rep.  138.  Abandonment  is  a  mixed 
question  of  law  and  fact.  6aston  v.  6aines- 
vllle,  etc.,  R.  Co.,  120  6a.  516,  48  S.  E.  188. 

Under  the  agreed  statement  of  facts,  there 
was  ample  evidence  tending  to  show  an  ab- 
sence of  acceptance  by  the  public  authorities 
and  an  abandonment  or  forfeiture  of  any 
easement  in  owners  of  other  lots,  created  by 
virtue  of  the  original  division  of  the  land 
and  the  platting  of  streets,  to  authorize  the 
grant  of  the  Interlocutory  injunction.  Wheth- 
er such  grant  was  erroneous  is  the  only  ques- 
tion before  us;  and  we  do  not  deem  it  prop- 
er to  go  further,  and  to  discuss  the  numer- 
ous, and  interesting  questions  of  law,  which 
were  argued  by  counsel  for  the  respective 
parties,  touching,  the  question  of  the  rights 
acquired  by  one  who  purchases  a  part  of  a 
subdivision. of  land  under  a  plat.  See,  on 
the  subject,  Ford  v.  Harris,  95  6a.  97,  22  S. 
E.  144;  Schreck  v.  Blun,  131  6a.  489,  62  S. 
B.  705. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HILL,  J.,  not  presiding. 


(10  Ga.  App.  194) 

FOOTS  &  DAVIBS  CO.  v.  EVANS  FURNI- 
TURE CO.     (No.  3,357.) 

(Court  of  Appeals  of  Ceorgia.     Dec.  19,  1911.) 

(Syllabus  ly  the  Coitri.) 

Afpsal  and  Esrob  (§  627*)— Weit  of  E)r- 

BOB— Dismissal. 

The  explicit  requirements  o€  the  statute 
imperatively  demand  that,  to  give  this  court 
jurisdiction,  the  hill  of  exceptions  must  be  filed 
in  the  clerk's  office  within  15  days  from  the 
date  of  the  certificate  of  the  judge  to  the  bill 
of  exceptions.  Here  the  certificate  is  dated 
March  14,  1911,  and  it  was  filed  March  30, 
1911.  The  writ  of  error  must  be  dismissed. 
Civil  Code  1910,  J  0167;  Jones  v.  State.  7 
6a.  App.  694,  67  S.  IS.  835,  and  cases  cited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2744-2749;  Dec  Dig.  | 
627.*] 

Error  from  Superior  Court,  Fulton, Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  between  the  Foote  &  Da  vies  Com- 
pany  and   the   Evans    Furniture    Company. 


From   the  Judgment,   the   Foote  &  Davles 
0)mpany  brings  error.    Dismissed. 

Payne,  Little  &  Jones  and  M.  F.  Gold- 
stein, for  plaintiff  in  error.  Munday  ft 
Comwell,  for  defendant  in  error. 

HILL,  0.  J.    Writ  of  error  dismissed. 


(10  Oft.  App.  201) 
PRUITT  V.  PACE.     (No.  8,416.) 
(Court  of  Appeals  of  Ckorgia.    Dec  19,  1911.) 

(SyUahus  by  the  Court) 

Masteb   and    Servant   (S   82*)  —  Iiabobkb's 
Lien— Enporcement. 

This  was  a  foreclosure  of  a  laborer's  lien 
claimed  under  section  2792  of  the  Civil  0)de 
of  1895,  now  section  3334  of  the  Civil  Code  of 
1910;  and,  the  evidence  of  the  alleged  "labor- 
er" clearly  showing  that  he  was  not  a  "labor- 
er," in  the  sense  m  .which  that  word  Is  used 
in  the  statute,  there  was  no  error  in  sustain- 
ing the  certiorari  and  in  entering  final  jude^ 
ment  against  him.  The  case  is  rally  control- 
led by  the  decision  in  Howell  v.  Atkinson,  3 
Ga.  App.  58,  59  S.  E.  316. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  82.*] 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddoz,  Judge. 

Action  by  C.  R.  Pruitt  against  J.  R.  Pace 
to  enforce  a  laborer's  lien.  From  a  judg- 
ment sustaining  certiorari,  plaintilT  brings 
error.    Affirmed.    - 

£2ubanks  &  Mebane,  for  plaintlfiF  in  error. 
Ennis  &  Shaw,  for  defendant  in  error. 

HILL,  C.   J.     Judgment  affirmed. 


(lb  Ga.  App.  216) 
MOYB  ▼.  STATE.    (No.  8,789.) 
(Court  of  Appeals  of  Georgia.    Dec  19.  1911.) 

(SylMmM  hy  the  Court.) 

1.  Refusal  or  Continuanck. 

There  was  no  error  in  overruling  the  mo- 
tion for  a  continuance. 

2,  Sufficiency  of  Evidence. 

The  evidence  authorizes  the  verdict 

Error  from  City  Court  of  Dublin;  E.  J. 
Hawkins,  Judge. 

A.  I.  Moye  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  E.  Burcb,  for  plaintiff  In  error.  Geo. 
B.  Davis,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 

(10  Oa.  App.  167) 
HBARDi  et  al.  ▼.  CAMP.    (No.  3,237.) 
(Court  of  Appeals  of  Georgia.    Dec  19,  1911.) 

(Syllafyu*  hy  the  Court,) 

Pleading  (§  237*>— Amendment— Nfcw  Cause 
OF  Action. 

The  amendment  did  not  set  forth  a  new 
cause    of    action,    but    merely    corrected    and 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  NO,  Series  ft  Rep'r  Indexes' 
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amplified  one  phase  of  the  case  as  previously 
pleaded,  and  therefore  the  court  erred  in  dis- 
allowing it 

[Ed.  Note.— B\)r  other  c&ses,  see  Pleading, 
Cent.  Dig.  {§  603-619 ;    Dec.  Dig.  §  237.*] 

Error  from  City  Court  of  Floyd  County; 
John  H.  Reece,  Judge. 

Action  by  E.  A.  Heard  and  others,  execu- 
tors, for  use  of  the  Fidelity  &  Casualty  Com- 
pany, against  C.  W.  Camp.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

The  Fidelity  &  Casualty  Company  insur- 
ed for  the  owner  the  plate  glass  windows  In 
a  building  described  in  the  policy  as  "prem- 
ises Nos.  7,  9,  11,  13,  Second  avenue,  city  of 
Rome,  and  state  of  Georgia,  occupied  as  of- 
fice buftding."  The  policy  provided  that  the 
insurer  should  be  subrogated  to  all  the  rights 
of  the  owner  against  any  person  causing 
damage  or  loss  to  the  property  covered  there- 
by. A  window  in  the  building  was  broken, 
and  was  replaced  by.  the  Insurance  company, 
which  then  Instituted  suit  in  the  name  of 
the  owner,  for  Its  use,  alleging  that  the  de- 
fendant had  negligently  broken  the  window. 
The  petition  described  the  window  broken 
as  being  in  No.  11  Second  avenue.  At  the 
trial  the  evidence  tended  to  show  that  the 
window  broken  was  in  No.  9  Second  avenue, 
whereupon  the  plaintiff  offered  to  amend  the 
petition  by  striking  the  words  "No.  11"  from 
the  petition  and  describing  the  window  as 
follows:  "Said  plate  glass  window  being 
located  In  the  room  in  said  W.  J.  West  Office 
Building  which,  at  the  time  said  glass  was 
broken,  was  occupied  by  the  Rome  Industrial 
Life  Insurance  Company;  said  W.  J.  West 
Office  Building  being  designated  as  Nos.  7,  9, 
11,  13,  Second  avenue,  at  the  time  said  glass 
was  broken."  The  refusal  to  allow  the 
amendment  is  assigned  as  error. 

Maddox  &  Doyal,  for  plaintiffs  in  error. 
M.  B.  Eubanks,  for  defendant  in  error. 

RUSSELL,  J.  It  is  insisted  that  the 
amendment  sought  to  set  up  a  new  and  dis- 
tinct cause  of  action.  The  cause  of  action 
was  the  damage  caused  through  the  negli- 
gence of  the  defendant  in  breaking  a  window 
in  the  office  building  covered  by  the  policy 
of  Insurance.  The  negligence  alleged  was 
that  the  defendant  threw  an  Iron  horseshoe 
at  a  dog,  and  thus  broke  the  window.  In 
our  opinion -the  amendment  did  not  change 
the  cause  of  action,  but  merely  described 
more  accurately  and  more  in  detail  the  win- 
dow which  was  broken  In  the  same  building. 
If  the  brick  had  hit  a  man  and  broken  his 
rib,  and  the  petition  had  alleged  that  the 
rib  broken  was  on  his  left  side,  it  would 
hardly  be  contended  that  an  amendment 
changing  it  to  the  right  side  would  be  the 
assertion  of  a  new  cause  of  action.  How, 
then,  can  the  substitution  of  another  win- 


dow in  the  same  building,  owned  by  the 
same  person  and  covered  by  the  same  policy, 
be  said  to  be  the  substitution  of  a  new  cause 
of  action?  The  designation  of  the  broken 
glass  by  the  wrong  number  was  a  clerical 
error,  and  the  amendment  merely  sought  to 
correct  the  error.  Civil  Code  1910,  |  5682; 
Lanier  v.  Kelly,  6  Ga.  App.  738,  65  S.  E. 
692;   Wall  v.  Schwarz,  72  S.  El  iOi. 

This  material  error  rendered  flu?)5egi!ent 
proceedings  nugatory,  and  requires  a  reFerft- 
al  of  the  Judgment;  and  therefore  it  is  un- 
necessary to  consider  the  assignments  of  er- 
ror based  on  the  sustaining  of  the  motion 
to  nonsuit  the  case. 

Judgment  reversed. 


(10  Ga.  App.  175) 
COLEMAN  V.  MOLLIS.     (No.  3^48.) 
(Court  of  Appeals  of  Georgia.     Dec.  19,  1911.) 

(Sylldlyits  by  the  Court,) 

1.  Motion  to  Dismiss. 

There  was  no  error  in  overruling  the  mo- 
tion to  dismiss  because  of  the  alleged  defects 
in  the  process. 

2.  Pleading  (§  354*)— Action— Answer. 

The  answer  being  insujQ&cient  in  law  to 
constitute  a  defense  to  the  note  sued  on,  there 
was  no  error  in  striking  it  and  rendering  'judg- 
ment in  favor  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §9  1092-1095;    Dec.  Dig.  8  i554.*J 

Error  from  City  Court  of  Eastman ;  C.  W. 
Griffin,  Judge. 

Action  by  J.  J.  MuUis  against  W.  H.  Cole- 
man. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  A.  Neese^  for  plaintiff  in  error.  W.  M. 
Clements,  for  defendant  In  error. 

RUSSELL,  J.    Judgment  affirmed. 


(10  Ga.  App.  217) 

FLANNIGAN  v.  CITY  OP  ROME. 
(No.  3,801.) 

(Court  of  Appeals  of  Georgia.    Dec.  19,  1911.) 

(Syllahtis  by  the  Court,) 

Municipal  Corporations  (5  641*)  —  Viola- 
tion OF  CJity  Ordinance>--Conviction. 
Where  a  city  council  tries  a  person  for  the 
violation  of  a  municipal  ordinance,  a  judgment 
of  guilty  may  be  rendered  by  a  mere  majority 
vote,  unless  the  charter  of  the  city  otherwise 
provides. 

[Ed.  Note.— FV)r  other  cases,  see  Municipal 
Corporations,  Dec,  Dig.  §  641.*] 

Error  from  Superior  Court,  Floyd  County ; 
J.  W.  Maddox,  Judge. 

Battle  Flannigan  was  convicted  of  violat- 
ing a  city  ordinance,  and  brings  error.  Af- 
firmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Eubanks  &  Mebane,  for  plaintiff  in  error. 
Max  Meyerhardt,  for  defendant  in  error. 

POWELL,  J.  The  plaintiff  in  error,  hav- 
ing been  convicted  in  the  recorder's  court  of 
Rome  for  the  violation  of  a  city  ordinance, 
entered  an  appeal  to  the  mayor  and  council, 
as  is  provided  for  by  the  charter  of  that 
city.  Before  that  body  the  case  was  heard 
de  novo.  Nine  members  constituted  the 
body;  and,  at  the  conclusion  of  the  trial, 
five  voted  guilty  and  four  not  guilty.  There- 
upon judgment  of.  guilty  was  entered  up  and 
sentence  Imposed. 

The  point  here  presented  is  that,  by  anal- 
ogy to  Jury  trial,  a  unanimous  vote  of  the 
members  of  the  council  was  essential  to  a 
lawful  judgment  convicting  and  sentencing 
the  accused.  The  council  was  not  sitting  as 
a  jury,  but  as  a  court.  A  person  accused  of 
a  municipal  offense  Is  not  entitled  to  trial 
by  jury,  but  to  trial  by  a  court  Loeb  v. 
Jennings,  133  Ga.  796,  67  S.  E.  101.  -There 
are  many  differences  between  a  court  and  a 
jury;  but  one  cardinal  and  very  important 
difference  is  that,  unless  the  law  expressly 
provides  to  the  contrary,  a  jury  can  rendet 
no  finding  except  by  the  unanimous  assent  of 
all  of  its  members,  while,  unless  the  law  ex- 
pressly provides  to  the  contrary,  a  court  ad- 
judges and  acts  according  to  the  vote  of  a 
majority.  The  point  presented  is  therefore 
not  well  taken. 

J'udgment  afilrmed. 


vio  Oa.  App.  210) 

GAINOUS  V.  MARTIN.     (No.  3,565.) 
(Court  of  Appeals  of  Georgia.     Dec.  19,  1911.) 

(Syllahua  ly  the  Court.) 

Possessory  Warrant  (§  2*)— Landlord  and 
Tenant  —  Growing  Crops  —  "Personal 
Propertt." 

Possessory  warrant  lies  only  for  the  re- 
covery of  personal  property.  Immature  grow- 
ing crops  are  not  "personal  property,"  but  are 
realty;  hence,  possessory  warrant  is  not  one 
of  the  remedies  allowed  to  the  landlord  against 
his  cropper,  under  the  provisions  of  Civil  Code 
1910,  §  3706,  so  far  as  such  crops  are  con- 
cerned. 

[Ed.  Note.— For  other  ca^es,  see  Possessory 
Warrant,  Cent.  Dig.  §  2 ;   Dec.  Dig.  §  2.*] 

Error  from  City  Court  of  Cairo;  J,  B. 
Singletary,  Judge. 

Action  by  B.  B.  Martin  against  W.  A.  Gal- 
nous.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

R.  C.  Bell  and  Ira  Carlisle,  for  plaintiff  in 
error.    W.  J.  Willie,  for  defendant  in  error. 


POWELL,  J.  Galnous  was  a  cropper  on 
Martin's  farm.  They  had  a  controversy 
about  the  use  of  a  well  near  the  house  oc- 
cupied by  'Galnous ;  Gainous  having  forbid- 
den Martin  and  his  family  to  use  the  well. 
This  was  in  early  June,  before  the  maturity 
of  the  crops.  Martin  swore  out  a  possessory 
warrant  for  the  crops,  and  to  an  unfavorable 
Judgment  thereon  Gainous  excepts. 

Our  statutes  relating  to  the  reciprocal 
rights  and  duties  of  landlord  and  cropper 
(Civil  Code  1910,  §{  3705-^707,  inclusive)  are 
as  follows:  "Whenever  the  relation  of  land- 
lord and  cropper  exists,  the  title  to  and  right 
to  control  and  possess  the  crops  grown  and 
raised  upon  the  lands  of  the  landlord  by  the 
cropper  shall  be  vested  in  the  landlord  until 
he  has  received  his  part  of  the  crops  so  rais- 
ed, an^  is  fully  paid  for  all  advances  made 
to  the  cropper  in  the  year  said  crops  were 
raised  to  aid  in  mali:ing  said  crops.  In  all 
cases  where  a  cropper  shall  unlawfully  sell 
or  otherwise  dispose  of  any  part  of  a  crop, 
or  where  the  cropper  seeks  to  take  posses- 
sion of  such  crops,  or  to  exclude  the  land- 
lord from  the  possession  of  said  crops,  while 
the  title  thereto  remains  in  the  landlord,  the 
landlord  shall  have  the  right  to  repossess 
said  crops  by  possessory  warrant,  or  by  any 
other  process  of  law  by  which  the  owner  of 
property  can  recover  it  under  the  laws  of  this 
state.  Where  one  is  employed  to  work  for 
part  of  the  crop,  the  relation  of  landlord  and 
tenant  does  not  arise.  The  title  to  the  crop» 
subject  to  the  interest  of  the  cropper  there- 
in, and  the  possession  of  the  land  remain  in 
the  owner." 

The  right  to  pursue  possessory  warrant  un- 
der the  circumstances  of  the  present  case  is 
asserted  under  that  provision  of  section  3706 
wherein  it  is  stated  that  the  landlord  "shall 
have  the  right  to  repossess  said  crops  by  pos- 
sessory warrant,  or  by  any  other  process  of 
law  by  which  the  owner  of  property  can  re- 
cover it  under  the  laws  of  this  state."  This 
provision,  however,  must  be  read  in  light  of 
the  general  law.  Possessory  warrant  is  es- 
sentially a  remedy  for  the  recovery  of  the 
possession  of  personal-  property — ^property 
capable  of  corporeal  seizure  and  actual  or 
constructive  delivery  into  physical  posses- 
sion. Growing  crops  prior  to  maturity  are 
realty.  Bagley  v.  Columbus  Sou.  Ry.  Co.,  98 
Ga.  626,  25  S.  E.  638,  34  L.  R.  A.  286,  58  Aul 
St.  Rep.  325.  Possessory  warrant  does  not 
lie  for  the  recovery  of  realty.  Hence  the 
plaintiff  mistook  his  remedy,  even  if  he  had 
a  cause  of  action  under  the  circumstances  of 
the  case. 

Judgment  reverHed. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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DAIIi  V.  TAYLOR.  (Supreme  Court  of  North 
Carolina.  Sept.  27,  1911.)  Appeal  from  Su- 
perior Court,  Pamlico  County;  Ferguson, 
Judge.  Action  by  £}.  M.  Dail  against  Lee  J. 
Taylor.  There  was  a  judgment  for  plaintiff, 
and  defendant  excepted  and  appealed.  Affirm- 
ed.  M.  H.  Allen  and  Simmons  &  Ward,  for 
appellant.  D.  L.  Ward,  T.  W.  Davis,  H.  L. 
Gibbs,  and  Z.  Y.  Ray^ls,  for  appellee. 

PER  CURIAM,  The  principles  applicable 
to  this  case  were  fully  considered  and  stated 
on  a  former  appeal,  as  reported  in  151  N.  C. 
2gl,  06  S.  E.  135,  28  L.  R  A.  (N.  S.)  949. 
There  is  no  substantial  difference  in  the  facts 
as  they  now  appear,  except  that  the  testimony 
tending  to  show  negligence  on  the  part  of  the 
defendant  has  been  greatly  strengthened.  The 
court  has  carefully  examined  the  record,  and 
Is  of  opinion  that  the  cause  has  been  tried  in 
accordance  with  the  former  decision  referred 
to,  and  that  no  reversible  error  appears.  The 
judgment  is  therefore  affirmed.    No  error. 


DEPPB  V.   ATLANTIC   COAST   LINE  R. 

CO.  •  (Supreme  Court  of  North  Carolina.  Sept. 
27,  1911.)  Appeal  from  Superior  Court,  Craven 
County;  Ferguson,  Judge.  Action  by  N.  R. 
Deppe  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed.  Moore  &  Dunn, 
for  appellant.  D.  L  Ward,  D.  B.  Henderson, 
EX  M.  Green,  and  Rodman  Guion,  for  appellee. 

CLARK,  C.  J.  This  case  was  before  us 
In  152  N.  C.  79-83,  67  S.  E.  262,  where  the 
facts  are  fully  set  out,  and  again  in  154  N.  C. 
523,  70  S.  E.  622.  On  this  last  trial  the  case 
was  tried  in  accordance  with  the  principles 
of  law  laid  down  in  the  two  former  appeals. 
The  evidence  was  substantially  the  same  as 
on  the  former  trials,  with  the  addition  of  other 
witnesses  whose  evidence  was  largely  cumula- 
tive. Numerous  exceptions  were  taken,  but 
we  do  not  think  that  discussion  of  them  is  nec- 
essary. The  learned  and  impartial  judge  ruled 
out  much  of  the  plaintiff's  testimony,  and 
evidently  labored  to  bring  the  case  strictly 
within  the  former  decisions  of  this  court  in 
this  case.  We  think  he  has  done  so,  at  least 
to  the  extent  that  no  substantial  error  has 
been  committed  which  entitles  the  defendant 
to  still  another  trial  of  the  case  before  a  jury. 
No  error. 


GROVES  v.  LIFE  INS.  CO.  OF  VIRGINIA 
(three  cases.).  (Supreme  Court  of  North 
Carolina.  Nov.  27,  1911.)  Appeal  from 
Superior  Court,  Mecklenburg  County:  W. 
J.  Adams,  Judge.  Actions  by  Harriet  J. 
Groves,  by  H.  L  Groves,  and  by  A.  M.  Groves 
against  the  Life  Insurance  Company  of  Vir- 
ginia. Prom  jud^ents  for  plaintiffs,  defend- 
ant appeals.  Affirmed.  These  issues  were 
submitted:  "(1)  Was  the  application  for  the 
policy  of  insurance  on  the  life  of  Harriet 
Groves,  wife  of  Henry  Groves,  procured  by 
the  false  and  fraudulent  representations  of 
the  defendant's  agent,  as  represented.  Answer. 
Yes.  (2)  Did  the  plaintiff  waive  her  right  to 
rely  upon  said  fraudulent  representations?  An- 
swer. No.  (3)  In  what  amount,  if  any,  is  the 
defendant  indebted  to  the  ii^aintiff?  Answer. 
126.00,  with  interest  at  4  per  cent,  from  matu- 


rity." From  the  judgment  rendered,  defendant 
appealed.  (IJameron  Morrison  and  J.  H.  Mc- 
Lain,  for  appellant.  F.  M.  Redd  and  Thos. 
W.  Alexander,  for  appellees. 

PER  CURIAM.  We  have  examined  with 
care  the  record,  the  evidence,  and  the  assign- 
ments of  error  in  this  case,  also  in  case  of 
H.  L.  Groves  v.  Same  Defendant,  in  which 
a  judgment  for  $62  was  rendered,  and  also  in 
case  of  Addie  May  Groves  against  Same  De- 
fendant, in  which  judgment  was  rendered  for 
$26.  As  stated  upon  the  argument,  the  three 
appeals  present  the  same  controversy.  We 
have  examined  with  especial  care  the  brief 
of  the  learned  counsel  for  defendant.  We  are 
unable  to  differentiate  in  any  way  these  appeals 
from  the  other  cases  against  same  defendant. 
In  trying  the  case,  we  think  his  honor  followed 
the  adjudications  we  have  heretofore  made. 
Caldwell  v.  Ins.  Co.  of  Va.,  140  N.  O.  100, 
52  S.  E.  252;  McGowan  v.  Ins.  Co.  of  Va., 
141  N.  C,  367,  54  S.  B.  287 ;  Austin  v.  Ins.  Co. 
of  Va.,  148  N.  C.  24.  61  S.  B.  614;  Jones  v. 
Ins.  Co.  of  Va.,  153  N.  C.  388,  69  S.  B.  266; 
Wilson  V.  Ins.  Co.  of  Va.,  166  i^,  Ol  173.  Jl  S. 
E.  79.    No  error. 


HTJGHBS  et  ux.  v.  LIFE  INS.  CO.  OF 
VIRGINIA.  (Supreme  Court  of  North  Caro- 
lina. Oct.  9,  1911.)  Appeal  from  Superior 
Court,  Alamance  County;  Daniel,  Judge.  Ac- 
tion by  George  W.  Hughes  and  wife  against 
the  Life  Insurance  Company  of  Virginia.  From 
a  judgment  in  favor  of  plaintiffs,  defendant 
appeals.  Affirmed.  These  issues  were  sub- 
mitted to  the  jury:  «'(1)  Did  the  defendant, 
through  its  agents,  represent  to  plaintiffs,  that 
it  could,  and  would,  issue  to  said  plaintiff^ 
insurance  policies  on  their  lives,  and  upon  the 
lives  of  their  children,  with  provisions,  therein 
stipulated,  that  at  the  end  of  10  years  from 
dates  thereof  the  plaintiffs  might  withdraw 
the  whole  amount  of  premiums  paid  in,  with 
4  per  cent,  interest  thereon?  Answer.  Yes. 
(2)  If  so,  was  such  representations  false?  An- 
swer. Yes.  (3)  If  so,  were  such  representa- 
tions relied  upon  by  the  plaintiffs?  Answer. 
Yes.  (4)  If  so,  were  the  plaintiffs  induced 
thereby  to  enter  into  said  contracts  of  insur- 
ance? Answer.  Yes.  (5)  Did  the  plaintiffs 
waive  their  rights  to  rely  upon  said  false  rep- 
resentations? Answer.  No.  (6)  What  amount 
are  plaintiffs  entitled  to  recover  of  the  defend- 
ants? Answer.  The  whole  amount  paid  in, 
with  6  per  cent,  interest  from  the  beginning  of 
policy  to  the  last  payment."  W.  H.  Carroll,  for- 
appellant.  Dameron  &  Long,  and  John  H. 
Vernon,  for  appellees. 

PER  CURIAM.  A  careful  examination  of 
the  record  in  reference  to  the  20  assignments  of 
error  discloses  no  substantial  error  committed 
upon  the  trial.  There  is  no  material  respect 
in  which  this  case  differs  from  the  several 
cases  brought  by  this  defendant  to  this  court 
heretofore.  Caldwell  v.  Insurance  Co.,  140  N. 
C.  100,  52  S.  EI  252;  Sykes  v.  Insurance  Co., 
148  N.  C  13,  61  S.  B.  610;  Stroud  v.  In- 
surance Co.,  148  N.  C.  54,  61  S.  B.  628; 
Whitehurst  v.  Insurance  Co.,  149  N.  C.  273,  62 
S.  E.  1067;  Jones  v.  Insurance  Co.,  151  N. 
C.  54,  65  S.  E  602:  Jones  v.  Insurance  Co., 
1.53  N.  C.  388,  69  S.  B.  266;  Briggs  v.  In- 
surance Co.,  70  S.  E  1068.  We  do  not  think 
the  subject  needs  further  discussion.    Nc  error. 
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JEPPRESS  V.  NORFOLK  4  S.  R  CX). 
(Supreme  Court  of  Nortff  Carolina.  Oct.  4, 
19110  Appeal  from  Superior  Court,  Pitt  Coun- 
ty; Fergruson,  Judge.  Action  by  R.  O.  Jeffresa 
against  the  Norfolk  ft  Southern  Railroad  Com- 
pany. Prom  a  judgment  for  plaintiff  for  less 
than  the  relief  demanded,  he  appeals.  AfiSrmed. 
Harry  Skinner,  for  appellant.  Moore  &  I»ng, 
for  appellee. 

PER  CURIAM.  We  have  examined  the 
several  assignments  of  error,  and  the  record 
in  this  appeal.     The  only  issue  related  to  the 

Suestion  of  damage,  and  we  find  no  error  in 
le   record   which  in  our  opinion   necessitates 
another  trial.     No  error. 


1  established.  After  careful  consideration,  the 
court  finds  no  reversible  error,  and  the  judg- 
ment in  plaintiffs  favor  must  be  affirmed.  No 
error. 


THOMPSON  V.  REVOLUTION  COTTON 
MILLS.  (Supreme  Court  of  North  Carolina. 
Nov.  15,  1911.)  Appeal  from  Superior  Court, 
Guilford  County  ;  Allen,  Judge.  Action  by  Lee 
Thompson  against  the  Revolution  Cotton  Mills. 
Prom  a  judgment  for  plaintiff,  defendant  ap- 

rals.     Affirmed.     King  &  Kimball  and  Thos. 
Beall,  for  appellant.     EX  D.  Kuykendall  and 
Sapp  &  Williams,  for  appellee. 

PER  CURIAM.  It  was  chiefly  urged  for 
error  that  the  court  refused  to  nonsuit  plain- 
tiff on  motion  duly  entered,  but  the  court  is  of 
opinion  that  the  motion  was  properly  over- 
ruled. On  the  trial  it  appeared  that  plaintiff, 
an  employ^  of  defendant  company,  was  en- 
gaged at  the  time  in  running  a  lapper,  and  in 
the  operation  of  the  machine  the  cotton  would 
"at  times  get  lumpy,'*  and  it  would  become 
necessary  for  plaintiff  to  put  his  hand  in  the 
machine  to  remove  the  lumps,  or  it  would  re- 
sult in  "thin-ended  lap."  There  was  testimony, 
on  part  of  plaintiff,  tending'  to  show  that  the 
boss  of  the  lapper  room,  who  stood  towards 
plaintiff  in  the  position  of  vice  principal  of 
defendant  company,  had  given  plaintiff  special 
directions  that,  "if  anything  got  in  the  beater 
box,  he  was  to  lay  the  belt  on  the  loose  pulley 
and  stop  the  machine,  but,  if  any  lumps,"  etc., 
got  at  the  doors,  to  remove  them  without  stop- 
ping the  machine.  He  said:  "You  would  lose 
time  in  stopping  the  belt ;  that  you  could 
make  a  lap  while  you  stopped  the  machine  and 
started  up  again.  The  evidence,  further, 
tended  to  show  that  this  was  an  unsafe  method 
of  doing  the  work;  that  defendant  company 
was  guilty  of  negligence  in  giving  directions 
of  the  kind  indicated;  and  that,  on  the  occa- 
sion in  question,  the  plaintiff,  in  endeavoring 
to  follow  them  out,  had  his  hand  seriously 
injured.  As  the  court  understands  it,  the  tes- 
timony of  plaintiff  tended  to  show,  further, 
that  certain  wires,  placed  in  the  machine  with 
the  purpose  of  keeping  the  cotton  from  becom- 
ing lumpy,  had  been  permitted,  by  defendant, 
to  "become  crooked  and  out  of  line,  and  in 
such  a  negligent  condition  as  to  unnecessarily 
cause  the  cotton  therein  to  become  lumpy,  and 
thereby  rendered  the  machine  defective  and 
more  dangerous  to  operate,"  and  that  plaintiff 
had,  several  times,  given  notice  of  the  improper 
condition  of  the  wires,  and  the  employ^  charged 
with  the  duty  had  failed  to  have  them  fixed. 
There  was  much  evidence  on  the  part  of  de- 
fendant company  to  the  effect  that  toe  machine 
was  in  good  condition ;  that  no  such  instruc- 
tion as  claimed  by  him  had  been  given  plain- 
tiff, but  that  he  had,  both  by  general  rules  and 
repeated  and  special  instructions,  directed 
plaintiff  never  to  put  his  hand  in  the  machine 
when  in  motion.  In  this  conflict  of  evidence, 
under  a  fair  and  comprehensive  charge,  in 
which  the  principles  of  negligence  and  con- 
tributory negligence,  as  applicable  to  the  facts, 
were  correctly  stated,  the  jury  have  accepted 
the  plaintiff's  version  of  the  occurrence;  and, 
this  being  true,  an  actionable  wrong  has  been 


TWIDDY  T.  DARE  LUMBER  CO.  (Su- 
preme Court  of  North  Carolina.  Sept.  27, 
1911.)  Appeal  from  Superior  Court,  Dare 
County;  O.  H.  Allen,  Judge.  Action  by  J.  W. 
Twiddy  against  the  Dare  Lumber  Company. 
Prom  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed.  B.  G.  Crisp  and  Winston  & 
Matthews,  for  appellant.  D.  M.  Stringfield  and 
Ward  &  Grimes,  for  appellee. 

PE3R  CURIAM.  This  is  a  second  appeal  in 
the  case  of  Twiddy  v.  Lumber  Company,  154 
N.  C.  237,  70  S.  B.  '282,  and  the  evidence  is 
substantially  as  it  was  on  the  former  appeaL 
We  see  no  reason  for  changing  our  opinion, 
and  the  judgment  is  affirmed.    Affirmed. 


WEST  V.  WILKINSON.  (Supreme  Court  of 
North  Carolina.  Sept.  20,  1911.)  Appeal  from 
Superior  Court,  Pitt  County;  Ferguson,  Judge. 
Action  by  C.  B.  West  against  C.  L.  Wilkinson 
for  balance  due  on  a  building  contract.  The 
issue  submitted  to  the  jury.  Was  the  build- 
ing completed  according  to  contract?  was  an- 
swered in  the  affirmative,  and  there  was  a  ver- 
dict and  judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed.  Julius  Brown,  for  appellant 
S.  J.  Everett,  for  appellee. 

PER  CURIAM.  Upon  an  examination  of 
the  record,  we  are  of  opinion  that  the  issue 
submitted  presented  the  real  controversy  be- 
tween the  parties,  and  upon  the  finding  in 
response  thereto  the  plaintiff  is  entitled  to  the 
judgment  rendered.  We  think  the  controversy 
almost  exclusively  one  of  fact,  and  we  find  no 
error  in  the  record  which,  we  think,  neces- 
sitates another  trial.  '  No  error. 


WRIGHT  v.  ATLANTIC  COAST  LINE  R 
CO.  (Supreme  Court  of  North  Carolina.  Nov. 
27,  1911.)  Appes^l  from  Superior  Court,  Samp- 
son County;  Cline,  Judge.  Action  by  W.  J. 
Wright  against  the  Atlantic  Coast  Line  Rail- 
road Company.  From  a  judgment  for  plain- 
tiff, both  parties  appeal.  Affirmed.  These  is- 
sues were  answered  by  the  jury:  "(1)  Did 
the  defendant  wrongfully  fail  and  refuse  t4 
furnish  the  cars  ordered  by  him  to  move  his 
cordwood  from  the  siding  between  Mints  and 
Parkerburg,  as  alleged?  Answer.  Yes.  (2) 
What  damage,  if  any,  has  plaintiff  thereby 
sustained?  Answer.  ^50.(X)— two  hundred  and 
fifty  dollars,*'  From  the  judgment  rendered, 
the  plaintiff  and  defendant  both  appealed. 
Paison  &  Wright,  for  plaintiff.  Junius  Davis, 
for  defendant. 

PER  CURIAM.  Upon  an  examination  of  the 
record  and  assignments  of  error  of  both  plain- 
tiff and  defendant  in  this  case,  we  are  of 
opinion  that  the  court  below  committed  no  sub- 
stantial error,  and  that  the  case  has  been  fair- 
ly and  correctly  tried.  No  error.  Same  case, 
defendant's  appeal,  we  find  no  error. 


CAROLINA  GLASS  CO.  v.  STACKHOUSB 
et  al.  (Supreme  Court  of  South  Carolina. 
Nov.  16,  1911.)  Proceedings  by  the  Carolina 
Glass  Company  against  James  Stackhouse  and 
others.  On  motion  for  leave  to  discontinue. 
Motion  granted.  Lyles  &  Lyles^  John  T.  Seibels, 
and  D.  W.  Robinson,  for  petitioner.  J.  Eraser 
Lyon,  Atty.  (Sen.,  for  respondents. 

PER  CURIAM.  Motion  for  leave  to  dis- 
continue the  within  entitled  proceeding  is  here- 
by granted,  upon  payment  of  costs. 
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STATE  T.  HENAOHAN.  .(Saprei&«  C5ourt 
of  Appeals  of  West  Virginia.  Oct.  31,  1911.) 
Error  to  Circuit  Court,  Tyler  County.  James 
Heuaghan  was  convicted  of  keeping  a  slot  ma- 
chine, an4  brings  error.  Rerersed  and  re- 
manded. Neal  &  Strickling  and  Handlan  h 
Reymann,  for  plaintiff  in  error.  Wm.  O.  Con- 
ley,  Atty.  G«n.,  for  the  State. 

BRANNON,  J.  The  indictment  in  this  case 
is  good.  James  Henaghan  was  conyicted  by  a 
jary  of  keeping  a  slot  machine,  and  sentenced 
to  pay  a  fine  of  $200  and  be  imprisoned  in 
jail  four  months.  It  is  assigned  as  «rror  that 
the  court  OTerruled  a  motion  to  quash  the  in- 
dictment It  charges  that  the  ddendant  "did 
knowingly  and  unlawfully  keep  and  exhibit  a 
certain  gaming  tables  commonly  called  a  slot 


machine,  being  a  table  and  machlna  af  like 
kind  to  A.  B.  0.  and  E2.  O.  taUes,  and  faro 
bankv  and  keno  table,  which  machine  is  played 
by  dropping  a  coin  or  coins  into  a  slot  or  dots,  as 
indicated  by  said  slot  machin^  the  coin  or  colas 
used  being  a  nickel  or  nickels,  and  the  gamas 
played  on  said  slot  machine  are  games  in  which 
the  chances  are  unequal,  all  otiier  things  be- 
ing equal,  and  these  unequal  chances  are  in 
favor  of  the  exhibitor,  the  said  James  Hen- 
aghan, of  the  said  gaming  table,  the  said  slot 
machine,  against  the  peace  and  dignity  of  the 
state.'*  We  think  the  indictment  gopd.  State 
V.  Gaughan,  55  W.  Va.  692,  48  S.  B.  210.  Fbr 
the  reason  that  we  hold  that  the  evidence  is 
clearly  not  sufficient  to  prove  the  state's  xase 
beyond  reasonable  doubt,  we  reverse  the  judg- 
ment, set  aside  the  verdict,  and  grant  a  new 
trial,  and  remand  the  case  to  the  circuit  court 
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